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STATE OF NEW MEXI CO
Ol L CONSERVATI ON COMMI SSI ON

Case No. 23580

Tuesday, November 12, 2024
9: 00 a. m

Pecos Hall, Wendell Chino Buil ding
1220 South St. Francis Drive
Santa Fe, NM 87505

Reported by: James Cogswel |

JOB NO. : 6866904
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APPEARANCES

ON BEHALF OF NMOCC:

DANI EL R. RUBI N, ESQUI RE

New Mexi co Department of Justice

408 Galisteo Street

Santa Fe, NM 87501

drubi n@ndoj . gov

(505) 537-4477

ON BEHALF OF COG OPERATING / CONCHO O L & GAS LLC:
JACLYN M MCLEAN, ESQUI RE
Hi nkl e Shanor LLP
218 Montezuma Avenue
Santa Fe, NM 87501
j ncl ean@i nkl el awfirm com

(505) 982- 4554

ON BEHALF OF AVANT OPERATI NG LLC:
DEANA M BENNETT, ESQUI RE (by vi deoconference)
Modr al | Sperling
500 4th Street Northwest #1000
Al buquer que, NM 87102
deana. bennett @modral | . com

(505) 848-1800
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APPEARANCES (Cont'd)
ON BEHALF OF PBEX LLC / E.G L. RESOURCES:
M CHAEL H. FELDEWERT, ESQUI RE
Hol | and & Hart LLP
110 North Guadal upe Street #1
Santa Fe, NM 87501
nf el dewert @ol | andhart.com

(505) 988-4421

ON BEHALF OF APACHE CORPORATI ON:
DALVA MOELLENBERG, ESQUI RE
Gal | agher & Kennedy PA
1239 Paseo de Peralta
Santa Fe, NM 87501
dl m@knet.com
(505) 989-7278

ON BEHALF OF NMOCD:
JESSE K. TREMAI NE, ESQUI RE

State of New Mexico O 1| Conservation Division

1220 South Saint Francis Drive
Santa Fe, NM 87505
j essek.tremai ne@mrd. nm gov

(505) 231-9312

Page 3

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691

WWWw.veritext.com



o N o 0o b~ W N P

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A PPEARANTCES (Cont'd)
ON BEHALF OF NMOGA:

CRI STI NA MULCAHY, ESQUI RE

Hol | and & Hart LLP

110 North Guadal upe Street #1

Santa Fe, NM 87501

camul cahy@hol | andhart.com

(505) 988-4421

ON BEHALF OF EOG RESOURCES:
JORDAN L. KESSLER, ESQUI RE
EOG Resources, | nc.
125 Lincoln Avenue, Suite 213
Santa Fe, NM, US, 87501
j ordan_kessl er @ogresources. com

(432) 488-6108

ON BEHALF OF NMOGA:
ADAM G. RANKI N, ESQUI RE
Hol | and & Hart LLP
110 North Guadal upe Street #1
Santa Fe, NM 87501
agrankin@hol | andhart.com

(505) 988-4421
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APPEARANCES (Cont'd)

ON BEHALF OF W LDEARTH GUARDI ANS:

ALSO

TI MOTHY M DAVI S, ESQUI RE

W | dEart h Guardi ans

301 North Guadal upe Street, Suite 201
Santa Fe, NM 87501

tdavi s@v | deart hguar di ans. org

(205) 913-6425

PRESENT:

Felicia Oth, Hearing Oficer

Cer asi nbos Razatos, Acting Director - State of New
Mexico G| Conservation Division

Greg Bloom Comm ssioner - State of New Mexico
O | Conservation Comm ssion

Dr. WIIliam Amponmah, Conm ssi oner - State of New
Mexico GO I Conservation Comm ssion

Shei |l a Apodaca, Law Clerk - State of New Mexico
O | Conservation Comm ssion

Madai Corral, Law Clerk - State of New Mexico Ol
Conservation Comm ssion

Nor man Gaune, Menber of Public

Kat hl een McCl oud, Menber of Public

Nancy Yuen, Menber of Public (by videoconference)
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ALSO PRESENT ( Cont' d):
Ay Christian, Menber of Public (by
vi deoconf er ence)
Nodi ah Brent, Menber of Public (by
vi deoconf erence)
Savanna Wbods, Menber of Public (by

vi deoconf erence)

Paul Pino, Menber of Public (by videoconference)

Lauri Costell o, Menber of Public (by

vi deoconf er ence)

Eri ca Lea-Si nka, Menber of Public (by
vi deoconf erence)

St ephen Schm dt, Menber of Public, By
Vi deoconf erence

Carol i ne Knapp, Menber of Public (by

vi deoconf er ence)

Gail Robin Seycel, Menber of Public (by
vi deoconf er ence)

El ai ne Ci mi no, Menber of Public (by

vi deoconf erence)

M chael Sweringen, Menber of Public (by
vi deoconf erence)

Eval yn Bem s, Menber of Public (by

vi deoconf er ence)
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ALSO PRESENT (Cont' d):
Sof i a Jenki ns- Ni et o,
Fel eecia Guillen,
Ennedith Lopez, Menber
Zephyr Jaram || o,
Jonat han Juarez,
St ephany Aguirre,
Bri ana Reviere, Menber

M chael Dol ce, Menber

M riam Luebano, Menber

Megan Taros, Menber of

M guel Menmber

M ck Ni ckel

Acost a,
Menmber of
St ephen Meyer, Menber
Mykayla Trujillo,
Pat Leahan, Menber of
Robi n Schuett - Hanes,
vi deoconf er ence)

Nel | Burrus, Menber of
vi deoconf er ence)
Rayel |l en Sm th, Menber
vi deoconf erence)
Menmber

Xavi er Barraza,

Vi deoconf erence

Menber
Menber

Menber

Menber
Menber

Menber

Menber

of Public
of Public
of Public

of Public
of Public

of Public

of Public
of Public

of Public
Publ i c
of Public
Publ i c
of Public
of Public
Public (by videoconference)

of Public (by

Public (by

of Public (by

of Public, By
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ALSO PRESENT ( Cont' d):

Bi anca Sopoci - Bel knap, Menber of Public (by

vi deoconf er ence)

Mary Martinez-\Wite, Menber of Public (by

vi deoconf erence)

Nancy Singham Menber of Public (by

vi deoconf er ence)

Rachel Carson, Menber of Public (by

vi deoconf erence)

Ryan Tate, Menber of Public (by videoconference)
Anna Rondon, Menber of Public (by

vi deoconf erence)

Susan Schuur man, Menber of Public (by

vi deoconf er ence)

Brandon Powel |, Deputy Director - State of New
Mexi co G I Conservation Division

Ni cholas R Maxwel |, Participant from Lea County,
By Vi deoconference

Rai fe Juarez, Menber of Public
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PROCEEDI NGS

MR. RAZATOS: Okay. Happy Tuesday to
everybody. Good to see everybody here. W are going
to start our neeting. Today, we are going to start
our conm ssion neeting that we had planned. It wll
be really brief, and then we'll go into our rule
maki ng. So we've got that today.

So I"'mofficially calling this neeting
to start. I'mgoing to do aroll call. M nane is
Gerasi nbs Razatos. | amthe acting Division Director
for the Ol Conservation Division, and |I'm also the
O | Conservation Conmm ssion Chair. And I'll pass it
on to ny right here. You don't have it?

MR. BLOOM  Good norning, everyone.
Greg Bloom |[|I'mthe Designee of the Comm ssioner of
Public Lands. Good norning.

DR. AMPOMAH. Good norning. M nane is
Dr. WIliam Anpomah. |'mthe Designee of the Energy
Secretary.

MR. RUBIN: And Dani el Rubin, Counsel
to the OCC, fromthe Ofice of the Attorney Ceneral.

MR. RAZATOS: WMadai, can we get a
battery for this one, please? Thank you. Awesone.
So we're all here. Excellent. Qur next agenda item

Is to approve the Novenber 12, 2024, agenda. Can we
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get a notion for that?

MR. BLOOM | so nove.

DR. AMPOVAH. M. Chair, can we check
page nunber 3? The next neeting is Decenber 12, 2024,
and | just want to clarify that.

MR. RAZATOS: Ckay. | didn't print ny
notes for that, so | apologize. |Is that what we have
on there?

DR. AMPOVAH:  Yes.

MR. RAZATOS: Okay. And is there a
concern with that?

DR. AMPOMAH. | thought our next
meeting is tonorrow.

MR. RAZATOS: No. We were going to
conbi ne the Novenber neeting in here, and then we're
havi ng t he Decenber neeting as well, on Decenber 12th.

DR. AMPOMAH: So then it's correct?

MR. RAZATOS:  Yes.

DR. AMPOMAH: Ckay. | second.

MR. RAZATOS: Okay. Excellent. M.
Rubi n, do we need to do an official call for this one?

MR. RUBIN:. You can sinply say, "All in
favor say Aye."

MR. RAZATOS: Awesone. All in favor,
say, "Aye."
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MULTI PLE SPEAKERS: Aye.

MR. RAZATOS: Great. The agenda for
t he Novenber 12th has been approved. W also need to
do an approval for the m nutes for the October 9,
2024, nmeeting. Can | get a notion to approve it?

MR. BLOOM | so nove.

DR. AMPOVAH. | second.

MR. RAZATOCS: Excellent. All in favor,
pl ease say, "Aye."

MJULTI PLE SPEAKERS: Aye.

MR. RAZATOS: Excellent. So we approve
that. Qur next agenda itemis the ratification of the
Comm ssion Motion for Limted Intervention in case
nunmber D-506- CV-2023001180. M. Rubin, you're going
to take that one. Right?

MR. RUBIN:. Thank you. Chairmn and
Conm ssion, as you are already aware, the comm ssion
has intervened in the case of Enpire versus Goodni ght
in district court. W have noved to intervene to
limted purpose of expressing the position to the
court, the district court, that the comm ssion's
adj udi cation that is set for February should be heard
before the district court weighs in on simlar issues.

So because of the timng of the

litigation, | necessitated filing the notion and
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rat her than having a special neeting to approve it,
" masking for ratification of that nmotion. So if |
coul d hear that notion?

MR. RAZATOS: | npve.

DR. AMPOMAH: | second.

MR. RUBIN. Al in favor?

MULTI PLE SPEAKERS: Aye.

MR. RUBIN:. Thank you.

MR. RAZATOS: Okay. So we got that one
out of the way, as well. Thank you, M. Rubin. W're
going to start with our two cases. Qur conputer space
up here, up front, is kind of limted, so if you're
going to be talking and you're not part of this, we
can use the witness stand so, you know, so then people
don't have to nove and do all of that. You can
actually. No? OCkay. Well he noved. Never m nd.
We'll do it that way then.

We're noving on to our pendi ng cases.
So our first case is going to be case nunber 24816 and
case nunber 24878. These are applications from Avant
Operating LLC for approval of nonstandard unit and
conmpul sory pooling in Lea County, New Mexico. Are al
present for this particular case?

MS. BENNETT: Good norning, M. Chair,

Commi ssioner, this is Deana Bennett on behal f of
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Avant, and |'m appearing for Julie today. Thank you.

MR. RAZATOS: Thank you, Ms. Bennett.

M5. MCLEAN. Good norning. Jackie
McLean from Hi nkl e Shanor on behalf of COG Operating
and Concho G| & Gas.

MR. RAZATOS: Excellent. Thank you.

MR. FELDEWERT: Good norning, M.
Chair, nmenbers of the commi ssi on. M chael Fel dewert
with the Santa Fe office of Holland & Hart, appearing
on behalf of PBEX LLC and E. G L. Resources.

MR. RAZATOS: Excellent. Thank you,
M. Fel dewert. Ms. Bennett, | will turn it over to
you.

MS. BENNETT: Thank you very nuch. |
appreciate that. Since we have this -- excuse
ne -- the agenda noted that there were two itens
pendi ng for these cases, but really at this point
there's only one pending, which is to consolidate
t hese cases, these two cases, for the nonent.

And the reason that things have changed
a bit isinthe intervening nonth since we |ast net,
Avant and PBEX have been working diligently towards a
deal that, if it's resolved, it would result in PBEX
dropping it's de novo applications, neaning that we

woul d no | onger need to be before the conm ssion.
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And so Avant's request at this tine is
that the comm ssion grant the unopposed notion to
consol i date these two cases, and then set these two
cases for a status conference on the Decenmber 12th
docket, by which tinme hopefully we'll have an update
on the parties' discussions, and hopefully PBEX w ||
be able to dismss it's de novo applications at that
time.

MR. RAZATOS: Okay. Thank you, Ms.
Bennett. Any other comments from anybody?

MR. FELDEWERT: No, M. Chair. | think
t hat makes sense to consolidate, nunber one, and then
nove it to the Decenber 12th docket for a status
conf erence.

MR. RAZATOS: Okay. Any questions from
the comm ssion for this?

MR. BLOOM No, M. Chair.

MR. RAZATOS: No? Okay.

MR RUBIN. M. Chair, | think you
could either nove to table it or sinply decide to take
no acti on.

MR. RAZATOS: Ckay.

MR. FELDEWERT: I'IIl interrupt anyway.
M. Rubin, should we consolidate certainly today?

MR. RUBIN. Thank you, M. Fel dewert.
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Yes, if --

MR. RAZATOS: Okay. That's what threw
me of f.

MR. RUBI N: Ckay. Yes, that
certainly -- | apologize. That should be -- that
coul d be noved upon today.,

MR. RAZATOS: Okay. | think we should
consolidate the cases. Conmm ssioners, do you have any
concerns with that?

MR. BLOOM No, M. Chair.

MR. RAZATOS: COkay. Excellent. So
let's definitely consolidate the cases so we can put
them together. That's not a problem And | think we
can nove it to the Decenber -- is that what you nean
by tabling? |'m not understandi ng what you neant by
tabling, M. Rubin.

MR. RUBIN:. That if, to the extent the
parties wish to have the conm ssion hear sonme further
settlement to the case, right now to what is being
consolidated, the comm ssion will have it on its
docket, and at a subsequent neeting it wll have to be
di sposed in sonme manner.

MR. RAZATOS: Yeah. Ckay. No, | think
it's okay to nove it to the Decenber, and then we have

t he status hearing then, and then they can bring up

Page 19

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

anything else that they want in the interim

MR. RUBIN. Yes, M. Chair. So just a

notion to consolidate as requested by the parties.

consol i date, |

hear it again?

second.

second.

second.

definitely was

Let's --

passes.

go. The coffee wll

MR. RAZATOS: Okay. So notion to

bel i eve everybody said yes, but let's

MR. RUBI N: Comm ssi oner Bl oont?

MR. BLOOM | don't know i f we need a
MR. RAZATCS: Do we need a second?
MR. RUBI N: | believe we do need a

MR. BLOOM  Ckay. Good. Then |

MR. RAZATOS: Excel | ent. And |

notioning for it. So it's approved.

MR. RUBIN: Wait. We do need a vote.
MR. RAZATOS: A vote.

MR. RUBIN: All in favor?

MJULTI PLE SPEAKERS: Aye.

MR. RUBIN. Any opposed? Motion

MR. RAZATOS: Motion passed. There we

settle in at sone point and |'I|
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get this right soneday, so | apologize. Excellent.
So thank you. Thank you for your tine. W'IIl see you
in the Decenber hearing.

M5. BENNETT: Thank you so nuch.
Appreciate it.

MR. RAZATOS: Excellent. Qur next case
was case nunber 24912, application of Apache
Corporation for and adjudicatory hearing to contest
the Division's conditions of approval on Apache
Corporation's scope of work for additional
i nvestigation in Lea County. This is a status
conference and motion to consolidate as well, |
believe. Are the parties present?

MR. MOELLENBERG. M. Chairman, Menbers
of the comm ssion, ny nane is Dal Moell enberg.

MR. RAZATQOS: Please click your green
button. There you go. There we go.

MR. MOELLENBERG. M. Chairman, Menbers
of the comm ssion, ny nane is Dal Moellenberg. [I'm
here on behalf of the petitioner, Apache Corporation.

MR. RAZATOS: Thank you.

MR. TREMAINE: And | am Jesse Trenmaine
for the Ol Conservation Division. First item M.
Chair, | think we're in agreenent there. | believe

t he agenda noted that there was a notion to

Page 21

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

consolidate. There is not a notion to consolidate in
this case. | think that was just an error.

MR. RAZATOS: Okay. Excellent. So we
have a status conference for this. Oay. M.
Moel | enber g?

MR. MOELLENBERG. Thank you, M. Chair,
Members. This case, as the title indicates, relates
to an investigation followng a release. It's been
going on for sonme tine. The current status is Apache
submtted a plan for investigation, which the division
approved subject to conditions that require extensive
addi tional investigation.

| think our expectation at this point
is that this will go to hearing, and so | think -- M.
Tremai ne and | have consulted, and | think we're ready
to set a hearing date and proceed with it.

MR. RAZATOS: Okay. M. Tremine?

MR. TREMAI NE: | agree with that, M.
Chair. | think depending on how | ong Apache's case
proceeds, | expect we're going to need a full day,
potentially longer. The Division will |ikely be

calling two wi tnesses and need between two and four
hours to present our direct and response. So I'm
suspecting that this is going to go probably around a

full day but potentially | onger.
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MR. RAZATOS: Okay.

MR. TREMAINE: Sorry. The Division's
primary witness is not avail able on Decenber 12th, so
we' re recommendi ng the next earliest date in January.

MR. RAZATOS: Okay. Excellent. And
when is our hearing for January, Sheila? Sorry.

MS. APODACA: Let nme look it up.

MR. BLOOM The 16th of January.

MR. RAZATOS: Sixteenth of January.
All right. Any concerns fromthe comm ssioners?

MR. BLOOM No, M. Chair.

MR. RAZATOS: Conm ssioner Anponmah?
No? Okay. So | think we can set it for the 16th.
M. Rubin, do | need to do anything el se?

MR. RUBIN. No, M. Chair, just nake
sure we have it on the agenda with notice to the
parti es.

MR. RAZATCS: Excellent. So Sheila, if
you could put it on the agenda for the 16th, the
Apache case.

MR. BLOOM M. Chair.

MR. RAZATOS: Yes, sSir.

MR. BLOOM Can we check availability
for the 17th, as well, if this spills over?

MR. RAZATOS: We probably shoul d.
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MR. BLOOM And | am avai |l abl e.

MR. RAZATQCS: | am as well.
DR. AMPOVAH: | believe | am
MR. RUBI N: | should be, as well. May

| ask, do the parties need any prelimnary matters
deci ded? Are there going to be any prelimnary
notions or just any scheduling orders that need to be
entered, that you anticipate?

MR. MOELLENBERG  Yep, Counsel, at this
poi nt we don't anticipate anything.

MR. RUBIN. Ckay. Thank you.

MR. TREMAI NE: Agr eed.

MR. RAZATOS: We'll just wait on Dr.
Ampomah and see his schedul e.

DR. AMPOMAH: |' m good.

MR. RAZATOS: He's good. Okay. So
|l et's schedule it for the 16th and possibly also for
the 17th, Sheila, in case it spills over.

MS. APODACA:  Okay.

MR. RAZATQCS: M. Moel |l enberg, M.
Trehai ne, anything el se?

MR. TREHAI NE:  No.
MOELLENBERG. Not hi ng from ne.
RAZATOS: Excellent. Thank you.

> 2D

MOELLENBERG. Thank you very nuch.
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MR. RAZATOS: Okay. Now this will take
us into our next case, which is case nunber 23580,
which is application of WIdEarth Guardi ans to Amend
the Comm ssion's Rules to Address PFAS, Amendments to
19.15.2, 19.15.7, 19.15.14, 19.15.16, and 19.15.25 in
t he New Mexico Adm nistrative Code.

This is going to be a hearing, so we'l|l
ask for a hearing officer to come up, Ms. Oth,
Felicia Oth, will be doing that. And once you get
settled in, Ms. Oth, we'll transfer it over to you.

THE HEARI NG OFFI CER: That's on. Good
nmorning. My nane is Felicia Ortho, the Hearing
O ficer as appointed by the G| Conservation
Comm ssion to conduct a hearing in case nunmber 23580.

These are proposed anendnents to the
commi ssion's rules to address chem cal disclosure and
the use of perfluoroal kyl and pol yfl uoroal kyl
subst ances, which we'll be referring to as PFAS all
week long, in oil and gas extraction. The affected
rules are 19.15.2, 19.15.7, 19.15.14, 19.15.16, and
19. 15. 25.

The hearing procedures are set out in
the comm ssion's rul emaking rules, which is 19.15. 3.
We do have five parties in the action. These are

fol ks who entered their appearance tinely and nost are
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presenting technical witnesses. | will nanme them and

I nvite appearances in the order in which we
hearing fromthem at |east generally, wth
accommpdation for witness time constraints.

petitioner is WIldEarth Guardians. M. Dav

MR. DAVIS: Good norning, Madam Heari ng

O ficer, Conm ssioners. | "' m Ti m Davi s. I

Wl dEarth Guardians in this natter.

THE HEARI NG OFFI CER:  Thank you. |

know t hat | excused New Energy Econony from part of

this based on international travel, but if

here from NEE, happy to accept your appearance. Okay.
NEE is the second party we'll hear from subject to

tinme constraints. Then the O Conservation Division

M. Tremi ne?

MR. TREMAI NE: Thank you, Madam Heari ng

O ficer, Chair, and Com ssSioners. This is

Tremal ne on behalf of Ol Conservation Divi

THE HEARI NG OFFI CER: Thank you so

much. Nick Maxwell is ordinarily on the pl
M. Maxwell are you with us?
MR. MAXVEELL: Good nor ni ng.

hear nme?

THE HEARI NG OFFI CER:  Yes, we can.

MR. MAXWVELL: Thank you for

will be

The

i s?

represent

soneone i s

Jesse

si on.

atform

Can you

havi ng ne.
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My nane's Nicholas Maxwell. |'mone of the people of
Lea County, New Mexico. |It's good to be here. Thank
you.

THE HEARI NG OFFI CER: Thank you, M.
Maxwel | .  And finally, NMOGA, the New Mexico Ol and
Gas Associ ati on.

M5. MULCAHY: Good norning, Madam
Hearing O ficer, and good norning, Conm ssion. |'m
Chris Miul cahy of Holland & Heart Law Firmw th ny
col | eague, Adam Ranki n, on behal f of NMOGA

THE HEARI NG OFFI CER: Thank you so
much. | n addition --

M5. KESSLER: Good norning, Madam
Heari ng Exam ner and nenbers of the comm ssion. EOG
Resources had al so entered an appearance in this case.
W will not be presenting any technical testinony, we
w |l not be objecting to exhibits, but we're sinply
here on record to nonitor. Along with ne is Deana
Bennett from Modrall Sperling.

THE HEARI NG OFFI CER: Al l right. Wel
t hank you very nuch. |In addition to the presentations
by the five parties, we will also be hearing from
public comenters, up to three m nutes each. W'I|
have public comrent a couple of tines each day, and

actually we'll begin with accepting whatever public
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comment there is to be given in just a nonent. So if
you're on the platformor in the roomto offer public
comment, we just need a few nore m nutes to address
prelimnary matters.

The parties and | had a prehearing
conference before the holiday, the weekend, and the
two snow days, and we addressed a few things there
that | should nmention to the comm ssion before we
begi n.

Firstly, there were four notions, each
of them addressing the testinony of w tnesses and
design to exclude or otherw se restrict that testinony
based on a readi ng of what counted as techni cal
testi nony, for exanple.

Those four notions were denied with the
exception of an acknow edgenent that as to M.
Troutman, she really is a fact wtness rather than
sonmeone who will be testifying as to specialized
know edge or expert know edge in a specialized area.
You will hear from her, though.

The parties presented basically an
agreenent anongst thenselves. They were all agreed
that in order to try to finish the evidentiary record
this week, so that we do not have to schedul e extra

days when we get to Friday, they wanted to forego
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W t ness sunmari es.

We've all had the actual testinony in
hand, in witing, full narrative, for a couple of
weeks now, and so each witness will be sworn, because
the rules require that they be sworn; they will adopt
their witten testinony under oath; and then they w ||
stand for cross.

We'll begin with cross by the other
parties and then cone to the comm ssion in the event
the comm ssioners have questions. Sone of the
w t nesses have prepared rebuttal, and all direct and
rebuttal will be given in the sane wtness testinony
session so that we're not going back and forth
multiple tinmes.

There will be opening statenents of 20
m nut es each, and we won't address closing statenments
until we get to the end of the evidentiary record.
The comm ssion w il decide when we have conpleted the
evidentiary record whether it chooses to deliberate
i mmedi ately or chooses to deliberate in a subsequent
meet i ng.

I f you choose to deliberate

I mmedi ately, the parties would |like the courtesy of a

verbal closing statenment before you do that. It could
be limted to 20 m nutes, for exanple. | f you choose,
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on the other hand, to deliberate at a subsequent
nmeeting, they would like to be invited to submt
written closing statenents that you would be able to
refer to before you net again.

So do the conmm ssioners have any

guestions about anything I've said in ny opening

statenment? If not, | will proceed to invite public
conment .

MR. RAZATOS: | do not have any
guesti ons.

MR. BLOOM  Ckay. Nope.

DR. AMPOVAH: | do not.

THE HEARI NG OFFI CER: Thank you very
much.

MR. DAVIS: Madam Hearing O ficer.

THE HEARI NG OFFI CER:  Yes.

MR. DAVIS: | just wanted to make you
and the parties aware that | filed M. Horwtt's
written rebuttal this norning, and you know, that
Is -- the acceptance of that testinony, | understand,
I's contingent upon a finding fromthe conm ssion that
it is actually offered for rebuttal purposes.

And so when M. Horwitt takes the
stand, hopefully today, this afternoon, maybe this

norning, | just wanted to get sonme direction as to
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whet her the conmm ssion wanted himto actually read
that, to make that determ nation, or if there was

anot her procedure you'd like for us to follow prior to
me noving for its adm ssion.

THE HEARI NG OFFI CER:  All right. Well
| et' s address that when we get M. Horwitt on the
stand. | will ask the other parties, sooner rather
than later, let me know if you have an objection al ong
those lines, and | will take an opportunity at our
break to read it nyself.

MR. DAVIS: Thank you.

THE HEARI NG OFFI CER:  Thank you. All
right. Let's turn then to public coment. Once
again, public coment will be taken fromthose in the
room and those on the platform Pl ease gather your
t hought s. Public comment is limted to three m nutes,
and just one comment for each person.

If you have nore to say than can be fit
into three mnutes, we invite you to put your thoughts
into witing and submt themto Sheila Apodaca, the
Comm ssion Adm nistrator. The comm ssion w |
consi der your witten comment as having the whol e
wei ght as anything you said verbally.

So let me ask first, is there soneone

in the roomwho is here to offer public comment this
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nmorni ng? There will be lots of other chances. |
think I saw you, M. Gaune. First? Yes. And you,
ma'am |'Il call on you next. |s there anyone else in
the roomwho is going to want to give public coment?
No? All right. Wuld you please, M. Gaune. And |I'm
going to ask everyone to spell your name for the
transcript and to ask if you swear or affirmto tell
the truth.

MR. GAUME: Thank you. M nane's
Nor man Gaune, G A-U- M E.

THE HEARI NG OFFI CER: And do you swear
or affirmto tell the truth?

MR, GAUME: | do.

THE HEARI NG OFFI CER:  Thank you. 1" 11
start your three m nutes now.

MR. GAUME: Good norning, Madam Hearing
O ficer and Comm ssioners. |'m Norm Gaune. | live in
rural Sandoval County. | have expertise and formal
training, a Master's Degree in Water and WAst ewat er
Engi neeri ng.

"' man expert in the state's water
resources, having served for six years as the New
Mexi co Interstate Stream Conm ssion Director. My
concern is that New Mexico has -- is in dire straits

wth regard to water resilience, and the contam nants
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such as PFAS need to be prevented as opposed to having
to deal with the aftermath nore than we already have.
| " m president of the New Mexi co Water Advocates, and

' m maki ng these comments on behal f of
the organi zation and nyself. M topic is the New
Mexi co Water Quality Control Conmm ssion 11-day rul es
hearing on nmaking rules for the treatnment and use of
produced water. | was an expert w tness.

| attended all of that hearing, an
expert witness for New Mexico Energy Econony. |'m not
affiliated with them here. Let nme tell you what was
sai d.

First of all, during and before the
hearing, there were clains w thout evidence that PFAS
is not used in oil and gas drilling and conpl etions.
The NMOGA president and CEO wrote editorials in the
Al buquer que Journal and the Santa Fe New Mexi can
sayi ng that no PFAS was used.

At the hearing |I talked to an Oxy,
Occidental, vice president from Houston that | net in
2020, when | was on the Produced Water Research
Consortium the technical steering commttee. He
assured ne that there was nothing that was added to
drilling fluids and conpletion fluids that | woul d

object to. Those were his words.
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The sworn testinony painted a different
picture. M ke Hi ghtower, who is the Director of the
New Mexico -- sorry, the New Mexico Produced Water
Research Consortium testified under
Cross-exam nation, sworn testinony, that whether or
not PFAS is used is up to individual operators.

The NMOGA CEO and president was |isted
as an expert w tness, but she chose not to testify,
and so nothing that she said was sworn testinony and
subj ect to cross-exam nation. The facts are
different.

There's no data in the consortiunis
produced water characterization database. None. PFAS
has been found in produced water in the limted
sanpl es that are avail able, and we know t hat operators
guard the quality of their produced water. They're
free with the quantity information, but they won't say
anyt hi ng about the quality of it.

| did a quick calculation after EPA set
a newlimt on 2 PFAS chem cals. One and a half
ounces of PFAS woul d contam nate 100, 000 acre-feet
above the safe drinking water limt that was just set.
One and a half ounces, 100,000 acre-feet.

THE HEARI NG OFFI CER: M. Gaune, woul d

you wrap up, please?
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MR GAUME: | will. The governor in
her 2018 canpai gn pl atform advocated for ful
di scl osure. Col orado mandates full disclosure. The
oil and gas industry says they don't use PFAS. Your
job at this point is to ban the use of PFAS and to
requi re disclosure. Thank you.

THE HEARI NG OFFI CER: Thank you, M.
Gaune. Ma' an? Spell your nanme first, please.

M5. MCCLOUD: Good norning, Madam
Comm ssioner -- I'msorry, | don't know your
title -- and Conm ssioners. M nane is Kathleen
McCl oud, MC-C-L-OCU-D, and | am-- this is rather
short notice for me. | live in La Cieneguilla.

THE HEARI NG OFFI CER:  Hol d on.

M5. MCCLOUD: Yes.

THE HEARI NG OFFI CER: Do you swear or
affirmto tell the truth?

MS. MCCLOUD: All right. And Il
start your three m nutes.

THE HEARI NG OFFICER: Okay. | live in
La Cieneguilla. I'"'mup north. | know a |lot of the
oil and gas happens down south; however, we have had a
recent msfortune with our water, which is currently
under investigation by the Departnment of the Defense,

the Arnmy National Guard, regarding a plune, which has
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contam nated the water of several wells in La
Cieneguilla. So that's ny reason for being here, and
my own interest in PFAS.

l'"malso a long-termresident of New
Mexico. So I'mall about supporting WIdEarth
Guar di ans and New Energy Econony. Full disclosure,

t here has been nothing but duplicity and lies
surroundi ng PFAS and the new science -- not new. The
sci ence has been there, but the informati on com ng out
that it is, indeed, very dangerous for the future of

t he pl anet.

So | would just say to the
conm ssioners here, be on the solution -- or be in the
solution or be in the problem but this is our state,
this is our land, and it belongs to our children.
That's all | have to say. Do the right thing. Ful
di scl osure. Thank you.

THE HEARI NG OFFI CER: Thank you very
much. Let ne nove to the platformnow Let's see.
am unable to see the names, Sheila. Wuld you unnute
one of themat a tine? Oh now | see Nancy Yuen. All
right. M. Yuen?

MS. YUEN: Yes.

THE HEARI NG OFFICER: | f you would

spell your nanme for the transcript, please?
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M5. YUEN. M |ast nanme is Yuen,
spel |l ed Y- U E-N.

THE HEARI NG OFFI CER:  Thank you. Do
you swear or affirmto tell the truth?

M5. YUEN:. | do.

THE HEARI NG OFFI CER:  Thank you. 1" 11
start your three m nutes.

M5. YUEN:. The New Mexico Ol
Conservation Comm ssion has the authority and
obligation to demand di scl osure of all chem cals used
in oil and gas exploration and retrieval within the
state of New Mexico. There are several chem ca
substances that are illegal to use in any context, and
conpani es operating within the state of New Mexico
must ensure the comm ssion that these chem cals are
not in use in their operations.

It is incunmbent upon these conpanies to
provide a conplete list of chem cals used, and that
unannounced wel |l inspections nust be allowed to ensure
not only public safety but conpliance with the
conpany's own stated |ist of chem cals used. Anobng
t he chem cals used in exploration and extraction
operations, per- and pol yfluoroal kyl substances nust
be prohibited due to their permanence in the

envi ronnent .
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Since these chem cals do not break down
under natural conditions, they nust never be rel eased
into the natural environnment under any circunstances.
These reasons are inarguably clear and pertinent to
t he di scussion at hand.

Conpani es who either explore or extra
oil, gas, or any other resources nust provide conplete
lists of chem cals used using the ingredients,
chem cal nanes, and not trademarked or proprietary
names, which can be used to hide their actual chem cal
makeup. So-called trade secrets prevent other
conpani es fromusing proprietary fornulations, but all
conpani es nust di sclose these formulations to the New
Mexico O | Conservation Conmm ssion for safety and
accountability. Thank you.

THE HEARI NG OFFI CER: thank you, Ms.
Yuen. Sheila, would you nove to the second hand
there, Any Christian? M. Christian?

MS. CHRI STI AN:  Yes.

THE HEARI NG OFFI CER: Hello. Wuld you
spell your nane for the transcript, please?

MS. CHRI STI AN: Chri sti an,
CHRI-ST-1-A-N

THE HEARI NG OFFI CER:  Thank you. Do

you swear or affirmto tell the truth?
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MS. CHRI STI AN: | do.

THE HEARI NG OFFI CER:  Thank you. [I'I1
start your three m nutes.

M5. CHRI STI AN:  Thank you. Thank you.
| am a resident of the Pojoaque River Valley here in
northern Santa Fe County, and | am com ng to you today
as both a private citizen, a nother who has raised
their kids here on this |land, a resident teacher in
the public schools and in schools throughout New
Mexi co, and also a representative of Northern New
Mexi co SURJ, which is a |local chapter of the national
Showi ng Up for Racial Justice organization.

| am deeply concerned that this issue
IS even needing to be discussed. |'m wondering how it
can be possible that we're entrusting industry with
the health and wel |l being of our children, our
famlies, and the very water that supplies life to New
Mexi cans across our state. W know for a fact, it's
not conjecture, it's been proven, well-docunented,
that PFAS are highly toxic, even in tiny anpunts, and
that they can contam nate entire ecosystens.

They present a high risk of
contam nati ng both surface and groundwater, but
groundwat er here in New Mexico, the groundwater is

even nore susceptible to this risk, and 87 percent of
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our public water cones from groundwater, neaning that
our state, nore than any other place in the country,
is -- is very susceptible to this risk. [1t's been
proven that any exposure to PFAS can be linked to
cancer, Kkidney cancer, testicular cancer, thyroid

di sease, high chol esterol, reproductive and

devel opnental toxicity -- the |ist goes on.

And our younger generations are already
seeing an increase in these cancer rates. And the oil
and gas industry are anplifying this already present
threat by injecting the PFAS underground, which is not
how it's used in many other contexts. Wy are we
protecting industry over our own health and the health
and future of our future generations? W have to
stop -- we have to nove away from protecting the
profits over people.

VWhat will all this be worth if our
children and grandchildren can't even live healthy
lives. |I'msorry. |I'mgetting enotional. Pardon ne,
but | just inplore you. 1It's in your hands. W have
to end this lack of disclosure and accountability as
t he concept of trade secrets is just a farce.

There's absolutely no excuse for the
| ack of a disclosure that |eaves our people

unknow ngly exposed and unprotected. W need public
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protection and it's in your hands to do it. Please,
we need the industry to be held accountable for the
average of four spills a day of fracking wastewater.
We nust restrict production until there is adequate
treatment and di scharge nethods. Thank you for
| i st eni ng.

THE HEARI NG OFFI CER: Thank you, Ms.
Chri sti an. Sheila, nove to the next hand, Nodi ah.

MS. BRENT: Hi. M nane is Nodiah

Brent.

THE HEARI NG OFFI CER:  Nodi ah. Spel |
the --

MS. BRENT: B-R-E-N-T.

THE HEARI NG OFFI CER: Okay. And would
you spell the first nanme, as well, Nodi ah?

MS. BRENT: Yeah. N-ODI-A-H.
THE HEARI NG OFFI CER: Thank you so

much. Do you swear or affirmto tell the truth?

MS. BRENT: | do.

THE HEARING OFFICER: |'IIl start your
t hree m nutes.

M5. BRENT: | would like to thank our
hosts at the OCC. | appreciate this opportunity to
speak. | want to acknow edge the environnenta
nonprofits that worked tirelessly on our behalf. Your
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convi ction, conpassion, and wi sdom are a source of
great confort and inspiration to the citizens that
attend these neetings and beyond.

| would also |ike to express deep
gratitude to our native communities. Thank you for
your prayers for all creation. Your energy feeds the
spirit of these |ands, and your teachings are the
touchst one of conservati on.

|"m here to ask the OCC to exercise its
authority to ban the inclusion of PFAS in fracking
operations and prohibit the designation of cheni cal
I dentities as trade secrets, plus inplenment regular
testing to ensure conpliance. After nmuch research on
the subject of PFAS, | remain unconvince of the w sdom
of poisoning our water in order to gain access to nore
fossil fuels that will further heat the planet,
potentially ensuring that our species and others wl|
peri sh prematurely.

| don't understand how we as a state
and a country could believe that it's norally
acceptable to contribute disproportionately to this
horrific preventable dem se that would affect, and is,
in fact, already affecting the whole world. Qur
el ected officials and the regul atory agenci es that

t hey helped to create exist to safeguard public
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heal t h.

We entrust themto hold the line
bet ween us and bad actors. The pollutants that have
been endorsed in ny lifetine alone are all waterborne
and airborne due to evaporation. W nmay not be able
to escape any of them but we can choose not to boost
their saturation |evels.

| would like to think that cleanup and
mtigation are a taxpayer priority, rather than the
continued proliferation of toxins. | understand that
the United States rests on a foundati on of
unr enedi at ed decay, nanely genocide and sl avery. |Is
this why we seemto be able to build decisively in the
direction of stability? W nust turn this around.

Qur country will soon be under the
adm ni stration of officials who have prom sed to enact
sweepi ng environnental deregqulations. Let's resolve
to uphold principles of respect for earth and all
life, not because it's a guarantee of immunity but
because it's who our children and their children need
us to be.

Speaki ng of respect, Conm ssioners,
before you knew your mcs were on, we on Zoom heard
you nmake a series of disrespectful remarks about the

peopl e who were comng in to join this nmeeting. Wuld
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you be willing to apol ogize for that?

THE HEARI NG OFFI CER: Ms. Brent, that
may have to remain a rhetorical question at this
point. |I'msorry. | wasn't here.

M5. BRENT: | tried to alert you. |
posted the remarks plus an alert telling you that you
coul d be heard, but nobody responded. So I did try to
hel p you be aware of what was goi ng on.

THE HEARI NG OFFI CER: AlIl right. Thank
you. |'Il ask the chair later if he'd |like to address
that. Thank you very much for your comrent.

MS. BRENT: Thank you.

THE HEARI NG OFFI CER:  Wbul d you nove to
t he next hand, please, Sheila? This is Savanna Wods.
Ms. Woods?

M5. WOODS:  Yes.

THE HEARI NG OFFI CER:  Wbul d you spel
your nane for the record, please?

M5. WOODS: S-A-V-A-N-N-A WO O DS

THE HEARI NG OFFI CER: And do you swear
or affirmto tell the truth?

M5. WOODS:  Yes.

THE HEARI NG OFFI CER:  All right. 1" 11
start your three m nutes.

M5. WOODS: | support a prohibition on

Page 44

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

PFAS and PFOA in oil and gas operations and a
requirement to disclose chem cals used in downhol e
operati ons because PFAS and PFOA do not break down and
are known to accumulate in | and, water, and our

bodi es, leading to their nicknane of "forever
chem cal s. "

There is no |l evel of exposure to these
contam nants that is safe. Even a tiny anopunt can
contam nate entire ecosystens. Exposure to toxic
chem cals like PFAS is a serious public health risk,
and oil and gas regul ati ons nmust prevent drilling
operations from contam nating our |ands and water.

W t hout disclosure requirenents, there's no way for
regul ators to verify or enforce a prohibition on PFAS
on PFAS in oil and gas operations.

That is why | am advocating for
di scl osure requirenents such as those that are in
place in California and Col orado. As a young person,
| am concerned about cancer showi ng up in younger
generations due to exposure to carcinogens |ike PFAS.
Al so PFAS bi oaccunul ates, so our babies will have nore
PFAS in their bodies than we do.

But what |'m especially concerned about
is the protection of profits over people. New Mxico

I's the second-|argest oil and gas producer in the
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nation, and |I'm concerned that our failure to require
di scl osure, as other states do, is an attenpt to
protect the fossil fuel industry's profits.

Every year Anerican taxpayers pay about
$20, 000, 000, 000 to subsidize the fossil fuel industry.
We cannot keep allowing themto get away wi th nurder
for the sake of ny generation and your grandchildren's
generation. The oil and gas industry has known about
climte change for decades, and they continue to
doubl e down on production, spending mllions is
m si nf ormati on canpai gns so they can continue to
profit.

They're not known for their integrity.
Your duty is to keep us safe, not corporations. | ask
the O 1 Conservation Comm ssion to ensure that the
rul es governing oil and gas drilling prevent
contam nati on of New Mexico water with PFAS and any
ot her harnful chem cals that can accunul ate in soi
and water, and harm public health. Thank you for your
tinme.

THE HEARI NG OFFI CER: Thank you, Ms.
Whods. |If you would nove to the next nanme. No, we've
al ready heard from Nodi ah Whods. Let's see here.

Paul Pino. Ckay.
DR. COSTELLO | think it's nme, Laur
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Costell o,

have M.

pl ease?

to interr

you.

Yeah.

or no?

THE HEARI NG OFFI CER: | think

Pino on the screen, can | take you next,

DR. COSTELLO  Absolutely. |

upt .

THE HEARI NG OFFI CER:  All right. Thank

MR. PINO. Sorry about that, Lauri.

MR. ORTH: M. Pino, if you would spel

your nane for the record, please.

MR. Pl NG Paul Pino, P-1-N-0O.

THE HEARI NG OFFI CER: Do you swear or

affirmto tell the truth?

MR. PINO  Yes.

THE HEARI NG OFFICER: | wll start your

t hree m nut es.

t eacher.

downw nder, songwiter, and ny people have been here

i n New Mexico for at |east 10,000 years. And |I'mjust

a regul ar

Is what |

MR PINO Okay. So Il'ma retired

" ma rancher, a great-grandfather,

guy. | don't study this stuff, and so this

under st and.

The Federal Governnent, led by Dick

since |

m sorry

a
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Cheney and republicans, created a law that made it

| egal to pollute water if you were drilling for oil,
if you're an oil conpany, and if that isn't, |ike,
denmon-| evel stuff, | don't know what is, you know.

The EPA says that these chem cals are not safe at any
| evel, and they last for a very, very long tine, even
| onger than ny fam |y has been here.

So since the Feds created this problem
you know, it's up to you guys, it's up to us to
protect ourselves, you know. The Feds aren't going to
do it for us. They're -- they're bought off for sure,
you know. But we can protect ourselves, you know, if
want to, if we have the cojones to do it, you know.
Here's sonmething that's, kind of, funny but it's, kind
of, but it's not funny al so.

| heard this thing that said, "The

wor st thing that can happen to a third-world country

Is for soneone to discover oil, gold, or dianonds
there.” You know? And so here we are, blessed with
all this oil, and then what happens?

You know, people cone in that just want
to nonetize everything, take all the noney out of here
and |l eave us with the filth. And that's exactly what
happened with the uraniumindustry. You know,

there's, | heard, |ike, around 500 abandoned urani um
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m nes that the conpanies just -- they just went
bankrupt or just, like, left, and nobody's hol ding
t hem account abl e.

Who's going to have to pay for that?
Taxpayers. | don't want to see that happen again
here, so please stop the use of these chem cals and
absolutely require disclosure, be standup people. And
that's it. Thank you very nuch for |istening today.

THE HEARI NG OFFI CER: Thank you very
much, M. Pino. | would take Ms. Costell o next, and
"1l get to you very soon, Ms. Costello. But right
now the chair would |ike to pause the public coment
in order to address the hot mc.

MR. RAZATOS: So the conmment was made
that there was a hot mc and | can, first off, want to
apol ogi ze for anything that was said on a hot mc.

Qur mcs were off here on the dais. So it may have
been sonmeone on the actual platformthat said it, but
we respect everybody's opinions; we respect
everybody's point of view, and that's the whol e point
of this hearing, to be able to take this information
and to be able to accept what's comng in fromthe
public, what's comng in fromoil and gas, what's
comng in fromthe environnental groups, and make the

best deci sion possi bl e.
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We -- | can speak for the three of
us -- respect every single one of you. So we -- not
only for us but for all the comments that were nade,
we need to be respectful. So if you're going to be on
the public comment access, as well, either nake sure
your comments are going to be acceptable or keep your
m crophone shut until the tine to be able to nake your
comments. This is a respectful place.

| expect -- we expect everybody to show
the sanme | evel of respect for everyone else. W're
all entitled to our opinions. So again | apol ogize
for any comments that were nmade. | can tell you that
the three of us comm ssioners did not say that.

Qur m crophones were off, but it my
have been said on the public platform This norning,
there was quite a lot of chatter before we started,
prior to us even having our m crophones on here. So
pl ease make sure that you're respectful, we're going
to be respectful, and then this nakes it the best
heari ng possible. So thank you.

THE HEARI NG OFFI CER: Thank you, M.
Chair. Let's turn to Ms. Costello.

DR. COSTELLG  Thank you, M. Chair,
for those comments. M nane is Lauri, L-A-UR-I

Costello, CGOS-T-E-L-L-0O
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THE HEARI NG OFFI CER: Do you swear or

affirmto tell the truth?

DR. COSTELLO. | do.

THE HEARI NG OFFICER: |'Il start your
three m nutes.

DR. COSTELLO I'ma famly physician
living in Las Cruces. | urge you to prohibit the use

of PFAS along the oil and gas lifecycle and to further
prohi bit the use of any undi sclosed chemcals in
fracki ng operations.

Let nme first clarify that PFAS refers
to per- and pol yfluoroal kyl substances. PFGOS is
sinply the nost ubiquitous, since it was first
mar ket ed for w despread use in the 1940's. PFOA is
t he ot her nost comon of nore than 5,000 of these
toxins. Some of them already exist in the
bl oodstreans of essentially everyone in the U S., and
likely in the world.

Many PFAS chem cal s are carci nogens
and/ or endocrine disruptors. Endocrine disruptors
cause mal function of hornone pathways and affect every
systemin our bodies, including thyroid, which
regul ates our netabolism neurol ogic,
gastrointestinal, cardiovascul ar, reproductive.

Endocrine di sruptor contam nation of water in Garfield
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County, Col orado, was docunented in 2016 while | was
living in that state.

In nmedicine we used to subscribe to the
precautionary principle, and enphasized cauti on,
pausi ng, and review before pronoting new i nnovati ons
t hat may prove disastrous. For the |ast many decades,
however, industry has enphasi zed denial, refusal to
acknowl edge scientific proof, false accusations, and
externalization of costs.

The result is harmto people, wldlife,
and to the environnent that used to sustain us. This
harm tends to di sproportionately affect marginalized
popul ations in sacrifice zones, such as Northwest New
Mexi co and the Perm an Basin area. The conplicity of
regul atory agencies and of sone politicians is
ast oundi ng.

The fact that there are no publicly
available lab tests to anal yze for PFAS and few, if
any, public health systens addressing the problem
there is essentially no provision for public
protection from PFAS. How ironic that the governor
has supposedly chanpi oned the fight against PFAS in
our drinking water, yet she continues to advocate for
the reuse of produced water contam nated by much nore

t han just these forever toxins.
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The OCC cannot claimto |ead the
state's charge toward cl ean energy, as stated on your
website, while ignoring the fracking crisis. Please
prohi bit the use of PFAS along the oil and gas
lifecycle, and further prohibit the use of any

undi scl osed chem cals in fracking operations. Thank

you.

THE HEARI NG OFFI CER: Thank you, Dr.
Costello. If you would nove to the next hand, please,
Sheila. | see Erica Lea-Sinka.

MS. LEA-SIMKA: Yes. So that's Erica,
E-R-I-C-A Lea, L-E-A hyphen, Sinka, S-I-MK-A

THE HEARI NG OFFI CER: Do you swear or
affirmto tell the truth?

MS. LEA-SIMKA: | affirm

THE HEARI NG OFFI CER: Thank you. |'1l|
start your three m nutes now.

M5. LEA-SIMKA: Yes. MW nane is
Reverend Erica Lea-Sinka and | am a parent, a pastor,
and a two-time cancer survivor. | beat ovarian cancer
I n 2006 and thyroid cancer in 2021. The thyroid
cancer is back now, and it is classified as chronic.
| am 36 years old, and | amessentially nmaking a third
go at fighting cancer.

While | can't be 110 percent sure of
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the causes of ny cancers, genetic predispositions have
been ruled out. | believe ny repeated cancers are
connected to environnental carcinogens. |If | had
known about these forever chemcals in the water
before now, | believe |I would have made different
choices for mne and ny child's consunption. Sonme
people's bodies, like mne, really aren't that
sensitive, but | didn't know.

| inmplore you to update the chem cal
di scl osures so people, including nyself and ny baby,
too, can take precautions as | now know t hat exposure
of any anount can have health inpacts. These changes
you are considering about disclosures, and I'd even
like to see stricter standards for waste in the
future, these are not a matter of feeling sorry for
the girl with cancer.

This is about recognizing the harm you
cause yourself by choosing to even risk harmng a
nei ghbor. Whatever your faith or none, the gol den
rule is phrased differently but is essentially
uni versal: Treat others the way you want to be
treated.

And finally as a partner of a

non- Engl i sh speaker, 1'd like to be on record as
objecting to what | understand to be the conmm ssion's
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deli berate refusal to provide interpreter services,
specifically for Spanish speakers, who are sone of the
nost i npacted by these issues as workers and residents
of New Mexi co. Thank you.

THE HEARI NG OFFI CER: Thank you,
Reverend Lea- Sinka, for your comments. Let nme correct
one inpression there. The denial of the original
request for an interpreter was the result of the fact
t hat the request came from an organi zati on and not an
I ndi vi dual, and Comm ssi on Counsel wanted to make sure
that, in fact, nonolingual Spanish speakers appearing
as individuals in these hearings were nmaking that
request. It is an expensive and tinme-consum ng
proposition for the agency to provide those
i nterpretive services.

VWhen | heard | ast Wednesday that there
woul d be sone fol ks, individuals, desiring
I nterpretati on between English and Spani sh,
notw t hstandi ng the fact that we did not have a tinely
request for that service, | did ask Ms. Apodaca to try
to find an interpreter for sone tinme this week that we
could identify. | wanted to confirmwith her this
nmorni ng and haven't yet done it. | understand,
t hough, that she has, in fact, found an interpreter

for a couple of hours on Friday, and as soon as |
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confirmthat |

t hat the nonol

"I'l be announcing it al

| week and hopi ng

i ngual Spani sh speakers who'd like to

offer their coment can nmake their coment during that

time.

t hat doesn't work for

af f ect ed, but

| do have a plan B and a plan C, if

t he i ndi viduals who are

it really is our intention to include as

much public input as we can. That's

why t he

conmm ssi on does these hearings in the first place. So

but thank you for raising that.

under st and.

Sheila, if you would nove to SS.

St ephen - -

MS. LEA-SI MKA: Thank

THE HEARI NG OFFI CER:

MR. SCHM DT: Schm dt.
THE HEARI NG OFFI CER:

right. Thank you. M. Schm dt, woul

name for the transcript?

SCHMI-DT.

affirmto tell

MR. SCHM DT: S-T-E-P-

THE HEARI NG OFFI CER:
the truth?

MR. SCHM DT:  Yes.
THE HEARI NG OFFI CER:

you. |

Al right.

Let's see here.

Schmdt. All

d you spell your

H-E-N

Do you swear or

Thank you. [|'1]
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start your three m nutes.

MR. SCHM DT: | probably won't need
three. | just wanted to speak for -- as soneone who
has been affected by PFAS in their well. | live in La

Cieneguilla. M well has been verified as containing
PFAS chem cal s.

| don't know how | ong that has been
occurring. It may be that, nost likely the 20 years,
or 18 years that |'ve been living here. |[|'ve spent
about $1,500.00 to try to mtigate that so | can drink
t he water.

| don't know what the health cost w |l
be for nme in the future and what that will cost ne.

It may be ny death. VWho knows? And so I'd like to
say if industry has clains that they don't use PFAS,
then | don't see why they would have any opposition to
testing for those chem cal s.

If they're not using them they'|ll cone
up clean, and they're cleared. And they can't be
taken to court or anything like that, if it's true.

' mvery nmuch for disclosing what is used by

chemcal -- by the industry and these chem cals, and |
hope to prevent other people in New Mexico having to
deal with the issues |I've had to deal with, along with

my nei ghbors, which al so have contam nated wells.
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Thank you very nuch.

THE HEARI NG OFFI CER: Thank you, M.
Schmdt. Sheila, will you nove to CK, please? She
has her canera on. There we go.

M5. KNAPP: Hi. |[Is that ne?

THE HEARI NG OFFI CER: Yes. That's
Car ol i ne Knapp.

M5. KNAPP: That's ne.

THE HEARI NG OFFI CER:  Wbul d you spel
your nanme for the transcript, please?

M5. KNAPP: |t's Caroline Knapp, with a
K, K-N-A-P-P.

THE HEARI NG OFFI CER: And do you swear
or affirmto tell the truth?

MS. KNAPP: | do.

THE HEARI NG OFFI CER: And if you woul d,
pl ease speak up. You're a little soft.

MS. KNAPP: Okay. Thank you. Can you
hear me better now?

THE HEARI NG OFFI CER:  Yes, |'Ill start
your three m nutes.

M5. KNAPP: Great. So |ike the |ast
two speakers, |I'mhere to coment as sonmeone whose
health and community have al ready been damaged by PFAS

contam nation in groundwater. M husband and |, |ike
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St ephen Schmdt, live in La C eneguilla, which is a
beautiful and historic rural community just south of
Santa Fe. We're near an ancestral pueblo village site
at the foot of the Caja del Ri o and beside the Santa
Fe River. W are also a fewmles dowhill fromthe
Nati onal Guard Training Center at the Santa Fe

Ai rport.

One year ago exactly on a Friday
afternoon at three o'clock, | happened to open an
email fromthe Santa Fe County Sustainability Program
because its title nentioned La Cieneguilla. As | read
it, | got chills. The email said that PFAS had been
found in a fewtest wells, and as | scrutinized the
map | realized that one of them was on our street.

That was the only notification we got
t hat somet hing was wong. The next weeks were a bl ur
of activismand urgent fact-finding about water
testing and filtration. Wen the dust settled, it was
clear that the water that ny husband and | had been
drinking, showering in, watering our vegetabl e garden
w th, and feeding to our chickens was deeply
cont am nat ed.

We have -- our well has the highest
| evel s of PFAS in our neighborhood, and because we eat

our own vegetables, and eggs, and our nei ghbor's goat
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mlk, we were taking PFAS into our bodies at high
rates. | have since had ny blood tested, and | have
abnormal |y el evated | evels of PFAS circul ating through
my body in a signature that matches exactly that of
the PFAS found in our water.

Though | have no other risk factors for
it, I now have very high levels of bad LDL
chol esterol, which is a known effect of PFAS. My
husband and | now have to live with, for the rest of
our lives, increased risk for heart attack and stroke,
for kidney and testicular cancer, as well as reduced
I mmunity and scores of other vulnerabilities, many of
them still being discovered.

We have to live with all of that
because of the negligence of the National Guard, which
rel eased firefighting foanms directly into the soil,
permanently contam nating the groundwater. None of
t he i ndividual guardsnmen would have wi shed to harm us.
They thensel ves were al nost certainly harmed by the
sanme foans.

The villain here is the | ack of
regulation. The G| Conservation Comm ssion has an
opportunity to change that pattern, preventing the
harm t hat was done to us in La Cieneguilla from being

inflicted on countl ess communiti es across our state.
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| urge you to ban PFAS conpounds and all undi scl osed
chemcals fromuse in oil and gas drilling devel opnent
and production. You truly hold our health and the

health of future generations in your hands. Thank

you.
THE HEARI NG OFFI CER: Thank you, Ms.

Knapp. Sheila, if you would nove to G-- to

Gil -- let's see here -- | just see the first nane,

Gail. Al right.

MS. SEYCEL: Yeah.
THE HEARI NG OFFICER: All right. And

al so, Sheila, hold on one sec. Wuld you pl ease nute

SS because | -- | see the screen going in and out.
There we go. So Ms. Gail, if you would, give us your
full name and spell it for the transcript.

MS. SEYCEL: It's Gail Robin Seycel,
GAI-LROB-I1-N S EY-CE-L.

THE HEARI NG OFFI CER:  All right. Thank
you. Do you swear or affirmto tell the truth?

MS. SEYCEL: | do.

THE HEARI NG OFFICER: |'Il start your
t hree m nutes.

MS. SEYCEL: Thank you. Thank you so
much for having this hearing. |It's very inportant

t hat you use your regulatory powers to really protect
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New Mexicans. | grew up in a cancer cluster
community, in which the water table that we all drank
out of, underneath our hones and farns, was

contam nated with endocrine disrupting chem cals.

My nother and ny aunt, who |ived next
door, all died very young, as did many of the adults
in the community that | grew up in. Mny of us were
al so affected, the children, and many of us have
di fferent kinds of health issues fromthose exposures
at very young ages. So | would request that you ban
the inclusion of all PFAS and PFOA chem cals in future
I ndustrial oil and gas processes; that you al so
require full disclosure -- and you can do this w thout
| npacting so-called trade secrets, industrial trade
secrets.

So please do that, as well as please
chanpi on regqul ar testing of the chemcals in use of
our water. You have a great responsibility as a
wat chdog and community protector, and we really hope
you do. And just finally, | would say, you know,
see five of you up on the dais there, and
statistically speaking, if you look to your right and
you | ook to your left, one in -- of the three of you
wi Il get cancer and die of it in your lifetine.

And we are all having massive exposure
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to PFAS and ot her

fact,
1993 on endocri
chem cal s are,

pronoti ng many
t hr oughout the

up that banner

ne di srupting chen cal s,

endocrine disrupting chemcals. 1In

Al buquerque had the first public conference in

whi ch t hese

and was very i npactful

in terns of

organi c processes in food production

state. And | hope that you wll take
and really regulate the oil and gas
I ndustry and protect the people of New Mexico. Thank

you very nuch.

THE HEARI NG OFFI CER: Thank you very

much. Finally, Sheila, would you nove to -- thank
you -- yes, E -- Elaine CGmno, | believe. Ms.
Cmno? Still nuted.

MS. CIM NO Hello.

THE HEARI NG OFFI CER:  Hello. Wuld you
spell your nane for the transcript, please?

MS. CIMNO Hello. MW nane is Elaine
Cimno. That's CGI-MI-NO I'mthe director of --

THE HEARI NG OFFI CER: Do you --

MS. CIMNG  COkay.

THE HEARI NG OFFI CER: Do you swear or
affirmto tell the truth?

MS. CIM NG  Yes.

THE HEARI NG OFFI CER:  All right. 'l
start your three m nutes.
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M5. CIMNO Ckay. I'mthe Director of
Common Ground Rising. Please see our witten report.
| lived in La Cieneguilla for ten years, near the
Santa Fe River in a row of houses inpacted by nitrate
pol l ution that had caused bl ue baby syndronme in
i nfants. And despite this known hazard, no
I nvestigati on was conducted into other contanm nants
t hat coul d have seeped into our aquifer fromthe
near by National Guard sludge fields and wast ewat er
treatment plan.

The PFAS exposure found by the USGS has
| asting inpacts on health, of which | now have severe
aut oi mune issues. | am deeply concerned for ny
nei ghbors, their children, their grandchildren, who
continue to face these unresol ved health ri sks.

In 2004 | witnessed a sludge truck
il1l1egally dunping sludge waste into a ditch that
flowed directly into the river. Wen | reported it,
i nstead of the State Police, representatives fromthe
conpany arrived along with the Sheriff who circled ny
car and took no action. This incident exenplifies the
enforcement failures that communities |like La
Ci eneguilla face.

Unfortunately, Ri o Rancho has suffered

fromthe city's sane practices. |In 2018, 288
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truckl oads of radioactive TENORM sl udge fromthe Ri o
West Brine Wells in a waste injection field were
illegally dunped into the municipal landfill by
fracki ng Baker tank truck operators. This toxic waste
was al so used for dust control during the evap pond
reconstruction, allow ng dangerous particles to becone
ai rborne, increasing exposure risk, the site that has
not been cl eaned up, and those responsi ble have not
been hel d account abl e.

These incidents highlight the
confoundi ng risks that toxic waste and PFAS present
across New Mexico, especially given our fractured
geol ogy, which makes contam nants even nore likely to
spread into our soils, ground drinking water, and air.
Wth nearly half of New Mexico's popul ation on
Medi cai d, these health inpacts fall hardest on
vul nerabl e communiti es.

Continuing to allow PFAS use wll |ead
to escal ating healthcare costs, environnmental
degradation, that ultimately strain our econonmy. |It's
time to ban PFAS, close trade secret |oopholes, and
prioritize the health and safety of all New Mexicans.
Thank you very nuch.

THE HEARI NG OFFI CER:  Thank you, Ms.

Cimno. All right. W'I|l do one nore online and then
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"Il return to the roomhere. Let's see -- M chael
Swer i ngen?

MR. SWERI NGEN: Yes. Thank you.

THE HEARI NG OFFI CER: Hello. Spell
your nane for the record, please.

MR. SWERI NGEN: M chael, MI-CH A-E-L,
Sweringen, SSWE-R-I-N-GE-N.

THE HEARI NG OFFI CER: Thank you. Do
you swear or affirmto tell the truth?

MR, SWVERI NGEN: | do.

THE HEARING OFFICER: |'Ill start your
three m nutes.

MR. SVEERI NGEN: Good norning. Nane is
M chael Sweringen. | was a science teacher and taught
bi ol ogy, earth science, and the science of climte
change. PFAS are sone of the npst dangerous and toxic
chem cals that exist. Any dose is too high.

No t houghtful person would ever rel ease
PFAS into the environnment for any reason, ever. |'m
going to talk about two things. One is the chem stry
of what nmakes these | ast forever, and the other is one
of the reasons why they're so dangerous.

So what makes PFAS forever chem cal s?
So the nost inportant chemcal of |ife is called

car bon. Here is a carbon atom There are al so at ons
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called fluorine. Here's a fluorine atom \Wen they
get together, they nake the strongest chem cal bond

t hat carbon can make, and that's why PFAS, which have
| ots of these carbon-fluorine bonds, they're al nost

| npossible to get rid of.

So what are they used for? These
super-strong chem cal bonds make them very good at
sone things where there's a |ot of heat or a | ot of
pressure. PFAS don't nelt or gumup the works. And
that's why they're used in fracking fluid in oil and
gas wells, to keep the gas and oil flow ng, don't gum
up the works under the heat and heavy pressure of
fracking wells.

So today you're going to hear a |ot
about the very real dangers of PFAS, and we already
have heard, but | want to focus on one particul ar
danger. These forever chem cals basically also | ast
forever in our bodies. Once they get in our
bl oodstream they can't be filtered out.

We start getting PFAS into our bodies
fromthe placenta before we are born and in nother's
mlk. Even at very | ow exposures, they slowmy build
up and we can't get rid of them so the damage gets
worse over time. W get them from contam nated water

fromfracking, fromfire retardant foans, contam nated
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air, and nonstick pots and utensils.

Each conpany has a fracking fluid
reci pe using PFAS chem cals, and they won't tell us
what's in it because it's a trade secret. This has to
change. At a bare mninmum they should report all the
chem cals they use in fracking, since they |eave
behind toxic sacrifice zones they will never fix.

I n my opinion, PFAS shoul d never be
allowed in the environnent. Wiy would we all ow a
poi son into our food and water that we can never get
rid of? The answer is obvious. Tens of mllions of
dollars in profit for the oil and gas industry, and
this is just one of the reasons we need to | eave the
oil and gas industries behind and use new ways of
poweri ng our world. Thank you.

THE HEARI NG OFFI CER: Thank you, M.
Sweringen. |'mgoing to nove now back to the room

| s there anyone else in the roomwho would like to

of fer public coment this norning? There will be

ot her opportunities. M amin the plaid, | saw your
hand first, and then I'Il call on those of you in the
back row.

And for everyone there's a three-mnute

limt. Please gather your thoughts. | wll ask you
to spell your nanme and | wll ask you to swear or
Page 68
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affirmto tell the truth. So ma'am if you would
state and spell your nane.

M5. BEMS: MW nane's Eval yn Bem s,
E-V-A-L-Y-N, |ast name B-E-M1I-S.

THE HEARI NG OFFI CER: Do you swear or
affirmto tell the truth?

MS. BEM'S: | do.

THE HEARI NG OFFI CER: Thank you. |'11
start your three m nutes.

MS5. BEMS: | ama resident of Santa Fe
that just absolutely |loves this environment, the
people, the wildlife, and I'm not here on behal f of
any organi zation. |'m a photographer, and | was
honored in 2014 to take one of the very first fracking
reality tours that Daniel Tso conducted. Actually, he
did it just for nme, which was anmazi ng.

And we got to see this whole huge
swat he of New Mexico, up on that northwest quadrant,
and the inpacts on -- on people there, particularly
homest eads that -- where there had been a waiver of
set back, and they had the flaring, you know, the VOCs
fromthat, all the other inpacts going on with their
| i vestock, their children.

And so | -- | was rather astoni shed at

what was going on with very little know edge to the
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public. So when the BLM started to do their Resource
Managenent Pl an Anendnent to address fracking, which
shoul d never have been -- wasn't in existence when the
first plan was created.

And | went to a scoping neeting at the
Counsel or Chapter, and afterwards there were questions
and answers you could do with the staff. And | said,
"What about what do you do with those abandoned oi
pi pelines," that we had seen. And they said,

"We -- we just leave themto rot in place.” And | was
really astoni shed by that.

And subsequently they stopped -- at the
scopi ng neetings, they stopped having the staff be
able to answer questions directly. And now here we
are, ten years later, and the Resource Managenent Pl an
has been abandoned. They -- they just gave up on it
after hundreds of neetings and testinony.

And so |'m speaki ng on behal f of the
people who |ive up there, the environnment that's been
really taking a hit. It's -- it's been considered a
sacrifice zone. And that's just one part of New
Mexi co. We know there's sonething, like, four spills
a day of fracking fluids. Those are the ones that are
report ed.

So at the very mninmum this thing
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you' re being asked to do, to restrict the -- ban the
use of these chem cals that are known to be so
dangerous, sonething that you can do and we can't rely
on the Feds to do it, obviously -- they had a chance,
during all that Resource Managenent Pl an Amendnent
process to address, and it's certainly not going to
happen in the new adm nistration. So thank you, guys,
for giving this a really serious consideration.

THE HEARI NG OFFI CER: Thank you, Ms.
Bems. |If those of you in the back would like to cone
up one at a tinme and offer your comment? Please state
and spell your nanme first.

MS. JENKI NS- NI ETO: My nanme is Sofia
Jenkins-Nieto, S-OF-I1-A Jenkins is J-E-N-K-1-N-S.

THE HEARI NG OFFI CER: Do you swear or
affirmto tell the truth?

MS. JENKINS-NIETO  Yes.

THE HEARI NG OFFI CER: "1l start your
t hree m nutes.

MS. JENKINS-N ETO  Good norning, Chair
and Conm ssioners. M nane is Sofia Jenkins-Nieto. |
nmoved to Al buquerque for college and have built ny
life here ever since. As a young person | always feel
the weight of the climate crisis pressing on ny

generati on, causing uncertainty over our future.

Page 71

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

But it's not just the existential
threat of a warm ng planet. It's also about toxic
exposure that we didn't ask for, that we are not even
bei ng tol d about.

PFAS are called forever chemcals for a
reason. They persist in our environnment, accunul ating
in water, soil, and ultimtely our bodies. These
chemcals are toxic even in tiny anounts, and have
been |inked to cancers, thyroid disease, reproductive
toxicity, and i nmune dysfunction.

As a young woman, this isn't just an
abstract danger. It's deeply personal. A threat of
PFAS neans facing increased cancer risks, potenti al
harmto fertility and pregnancy, and a | egacy of
health crises we'll pass down if nothing changes.

Here in New Mexico over 80 percent of
our public water cones from our groundwater, making
our communities especially vulnerable to
contam nation. \When oil and gas conpani es inject PFAS
underground, on top of the |leaks, spills, and fracking
wast ewat er m shandling they're already responsible
for, they're putting every one of us at risk.

Wrse yet, they hide behind trade
secrets, refusing to disclose the chem cals they use.

This lack of transparency | eaves our famlies,
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chil dren, and nei ghbors unknow ngly exposed to a toxic
stew with no recourse for protection.

I n New Mexi co we average around four
spills of fracking wastewater per day, and w thout
adequate treatnment and regul ation, these chem cals can
seep into our groundwater, polluting what we drink and
rely on to live. [It's unacceptable.

The very | east these conpanies can do
I's ensure that PFAS isn't anong the substances they're
rel easi ng when these inevitable spills occur. PFAS
isn't a hypothetical risk. Studies show younger
generations are already experiencing higher cancer
rates.

This isn't just an issue for tonorrow,
it's harm ng us today. W need a ban on PFAS use in
oil and gas operations. W need full disclosure of
chem cals used. W need enforcenent, transparency,
and accountability.

|"mcalling on the conm ssion to act
for our health, our environnment, and our future by
passing this rule. W can't afford to wait any
| onger. Thank you.

THE HEARI NG OFFI CER:  Thank you, Ms.
Jenki ns-Ni eto. Anyone else? State and spell your

name first?
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MS. GUI LLEN: Fel eecia Guill en,
F-E-L-E-E-C-1-A, last nane G U-|-L-L-E-N.

THE HEARI NG OFFI CER:  Thank you. Do
you swear or affirmto tell the truth?

MS. GUI LLEN: | do.

THE HEARI NG OFFI CER:  Thank you. 1" 11
start your three m nutes.

M5. GUILLEN: Thank you so nuch for
allowing ne to speak today. | was originally going to
give ny comment in Spanish, but because | woke up a
little tired today, | decided not to. Frankly it
woul d have been nore dramatic in Spanish, but that's
okay.

My nane is Feleecia Guillen. | ama
student at the University of New Mexico, studying
Busi ness Adm ni stration and Sustainability Studies. |
grew up in Edgewood, New Mexico, where our water has
al ways been precious and scarce.

Today | am here because our water faces
a new dangerous threat, contam nation from PFAS
chemcals. As a young person, | often feel
overwhel ned by the constant battles we need to fight
agai nst the oil and gas industry. Wy do we have to
work so hard to protect our natural resources? Wy

must we fight so hard for what should a basic human
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ri ght, clean water?

PFAS chem cals are extrenely toxic,
even in small anmounts, and they pose a real danger to
our environnent. In New Mexico 80 percent of our
drinking water cones from underground. This water is
now at risk. Being exposed to these chem cals can
cause cancer and other serious health problens,
especially for our young people and for our el ders.

It is not fair that the oil and gas
I ndustry to destroy our |land, to pollute our water,
and to put our health at the risk just for their own
economc gain. W are tired of being treated like a
danger or a sacrifice zone, a dunping ground where
conpani es think they can do whatever they want with
our land. Conpanies should not be allowed to hide
what they are putting into our |and.

We need to know what chem cals are
bei ng used. We need to protect our |and and our water
for everyone's sake. So | ask that the conm ssion ban
the use of PFAS in oil and gas operations, and to nake
sure conpanies tell us what chem cals they are using.
Qur communities, our health, and our very way of life
are under threat.

As soneone who has seen the effects of

water scarcity firsthand, fromwatching |ocal farners
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struggle and comunity wells run dry, | cannot stress
enough the urgency to take decisive action. The

saf ety and security of our water supply are ultimtely
nonnegoti abl e.

We cannot | et our health and our future
be put in danger. Thank you so nuch for listening to
me today. Please make the right decision to protect
all of us in New Mexico.

THE HEARI NG OFFI CER: Thank you, Ms.
Guillen. Next? If you would, please state and spell
your name?

M5. LOPEZ: Yes. M nane is Ennedith
Lopez, you spell it as EEN-N-E-D-1-T-H L-O P-E- Z.

THE HEARI NG OFFI CER:  Thank you. Do
you swear or affirmto tell the truth?

MS. LOPEZ: Yes.

THE HEARI NG OFFICER: |'Il start your
three m nutes.

MS. LOPEZ: M nane is Ennedith Lopez,
and |'mthe Policy Canpai gn Manager at Youth United
for Climate Crisis Action, also known as YUCCA. W
are |l ed by young indi genous and people of color, which
has t housands of supporters across the state. W are
deeply committed to fighting for environnental

j usti ce.
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| am here today to urge you to support
W | dEart h Guardi ans and New Energy Econony's petition
to ban the use of PFAS on the oil field and ensure the
di scl osure of the industry's proprietary chem ca
conponents to the public. In New Mexico we face a
series of energencies because of environnental
pol lution and the climate crisis.

We see the inbal ance between the state
prioritizing a polluting industry, which is known to
cause the climate crisis, over the public health in
our communities, and protecting the sacred | ands that
are sacred to indigenous comunities. Famlies and
entire communities nust endure the extremes of the
climate crisis, fromlosing energy and power due to an
unexpect ed record-breaking snowstormin Northern New
Mexi co, to the flooding of a | andl ocked city |ike
Roswel | due to a record-breaking rainfall, all wthin
one nont h.

If we continue to fail to hold industry
accountable for their crines against our environnment
and our communities, we will continue to see these
crises time and tinme again. This petition offers a
step towards safeguarding our |and, air, and water.

New Mexi co's groundwater accounts for

80 percent of our drinking resources. PFAS poses a
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ri sk of groundwater contam nation, which we all know
Is a scarce resource due to the nmega-draught that 1've
had to endure for ny entire existence.

It is outrageous for the industry to
sit here and claimthat PFAS are not intentionally
used in fracking in New Mexico, when we know fromthe
Physi ci ans for Social Responsibility's report of its
use in 2022. Regardless of its intentional use or
not, the irreversible harmstill exists and w ||
continue to exist for generations.

It is unjust and i nhumane to expect
communities in proximty to these fracking, drilling,
and mai nt enance operations to endure this |evel of
toxicity. As we know, PFAS exposure over a |ong
period of tinme can guarantee the devel opnent of
cancers, reproductive hazards, and thyroid disease.
Envi ronmental racismand climte inaction can no
| onger be accepted as a practice and the normfor the
sake of the econony or for the sake of one single
i ndustry over thousands and m|lions of people.

Ensuring the protection of our health
and wat er resources ensures to deliver justice for our
communi ti es who have suffered so nuch for generations.
We bear a duty to protect our water, which is sacred,

preci ous, and irreplaceable. New Mexico is positioned
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to do just that by banning PFAS in oil and gas
operations and ensuring the disclosure of its
proprietary chem cal conponents to the public.

Lastly | really do want to address the
| anguage issue. | ama Latina wonan, and |
proactively work with my community to informthem of
what's going on. And | fail to understand as how t he
conmm ssi on can expect for a nonolingual Spanish
speaker to navigate the website on their own, find the
tinmes, the dates, the email to cone to this Comm ssion
hearing and still not have that available in Spani sh.

It is the responsibility of the State
for you to use your resources to ensure that this is
equi tably accessible to our communities across the
entire week. It is not acceptable to only allocate
one single day to nonolingual speakers. Thank you.

THE HEARI NG OFFI CER: Thank you, Ms.
Lopez. Are there any other commenters? |If you woul d,
pl ease state and spell your nanme?

M5. JARAM LLO.  Zephyr Jaram || o,
Z-E-P-HY-R J-A-R-A-MI-L-L-0O

THE HEARI NG OFFI CER: Do you swear or
affirmto tell the truth?

MS5. JARAM LLG | do.

THE HEARI NG OFFI CER: Thank you. 1"l
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start your three m nutes.

M5. JARAM LLO.  Good norning. M nane
is Zephyr Jaramllo, and | cone fromthe Puebl os of
Isleta and San Felipe. In our comunities we honor
the | ongstanding tradition of safeguarding our |ands
and waters. W have witnessed the insidious effects
of pollution fromoil and gas extraction, effects that
often remai n hi dden.

One of the nost harnful and covert
threats is the use of PFAS chem cals. The April 2023
report from Physicians for Social Responsibility
docunented the use of PFAS, including PTFE, in New
Mexico oil and gas wells. This report highlighted not
only confirmed use across nultiple counties but the
| ack of conprehensive disclosure due to industry
reliance on trade secrets.

This means that the true extent of PFAS
contam nati on remains conceal ed, putting our
communities at profound risk. PFAS persists in the
envi ronnent, accunulating in water and within our
bodi es over tinme. This persistence nakes their use
for the oil and gas industry particularly dangerous.

Here in New Mexico, where over 80
percent of our public water supply conmes fromthe

groundwat er, the stakes could not be higher. The
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I ndustry's routine injection of PFAS-containing
mat eri al s underground, on top of daily spills and
| eaks of fracking wastewater endangers our health and
our precious water resources. Unlike other sources of
PFAS, oil and gas operators inject these chem cals
directly into the earth, where they can infiltrate and
contam nate aquifers.

| ndustry representatives claimthat
PFAS is not intentionally used in fracking here, but
the evidence tells a different story. The Physicians
for Social Responsibility report docunented PFAS use
and pointed out that due to limted disclosure
requi rements, we cannot know the full extent of their
use or their inpact.

| ndustry spokespeopl e hide behind
"trade secrets" to obscure critical infornmation,
claimng transparency while keeping New Mexicans in
the dark. It is a dangerous distraction to argue that
PFAS contam nation is ubiquitous. Wile PFAS
contam nation is indeed a w despread i ssue, the oi
and gas industry's unique role in injecting these
chem cal s underground makes it a special threat.

This poses a direct risk to our state's
groundwat er, and yet our current regul ations only

require partial chem cal disclosure, |eaving us
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vul nerable. W have the right to know what chem cal s
are being used in our water and land. Qur famlies
deserve protection and heal thcare providers need
access to chemcal information to respond to exposure
I nci dents.

This i s about transparency,
accountability, and ending the toxic |egacy that puts
all of us at risk. Ban PFAS in oil and gas
operations, demand full chem cal disclosure, and
protect our water, our health, and our future.

THE HEARI NG OFFI CER:  Thank you, Ms.
Jaram | | o. I's there another comenter? |f you would,
state and spell your nane, please.

MR. JUAREZ: It's going to be Jonathan,
J-O-N-A-T-H-A-N, and then Juarez, J-U-A-R-E-Z

THE HEARI NG OFFI CER:  Thank you. Do
you swear or affirmto tell the truth?

MR. JUAREZ: | do.

THE HEARING OFFICER: |'Ill start your
t hree m nutes.

MR. JUAREZ: Good norni ng,

Conmi ssioners. M nane is Jonathan Juarez. | am from
t he Puebl os of Laguna and Isleta, but |'ve grown up in
Al buquerque ny entire life as a result of the

contam nati on and environnental racismleft behind by
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the Jackpile Uranium M ne, which is less than a mle
fromthe village that ny famly has called home for
t housands of years, where our culture and traditions
have evolved with the | and.

To puebl o people water is nore than
life-giving. It is sacred. It connects us to our
ancestors and to future generations. |t also plays
vital roles in our cerenonies, and we've al ways
understood it as our relative, not a commodity.

This belief in the sanctity of water is
shared by New Mexicans fromall walks of life and
across political spectruns, fromchile farners down in
Hatch, who rely on the acequias to irrigate their
fields to the famlies in Al buquerque's South Vall ey
who are fighting tirelessly to preserve the Rio G ande
for their children and grandchil dren.

In a desert region |like ours, we all
understand the interdependent role that water plays,
and yet toxic fracking waste is spilling onto our
| ands at an unprecedented rate. It contam nates
sacred | ands, threatens the health and livelihoods of
t housands, and is treated as though it can sinply be
hi dden or i gnor ed.

These spills, which are happening at a

rate of at least four times a day, according to the
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I ndustry's own self-reporting statistics, contain
dangerous | evels of PFAS forever chem cals, adding
anot her | ayer of harmto our water, our air, and our
bodi es.

PFAS do not break down. They
accunmul ate. They seep into our ecosystens. They nove
t hrough our livestock and into the food we eat. And
t hey even pass fromparents to their children. It's a
toxic cycle that ripples through generations. And
this contam nation is not just an energency, it's a
generational threat.

PFAS endangers not only those of us
here now but also our children and their children.

Now as a puebl o person, ny el ders have taught ne that
our decisions today nust reflect the needs of seven
generations to conme, and that if we're maki ng those
choices with future generations in mnd, then our
children's children will have clean air to breathe and
water to drink. And there's nothing nore inportant
than that, certainly not profits.

The oil and gas industry is willing to
sacrifice New Mexico's future, treating our people and
our | ands as di sposable. How dare they poison our
wat er, our air, and our connection to our honel ands,

and then attenpt to hide behind trade secrets to
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justify their actions? They profit while comunities
suffer, our health declines, and our |lands are |eft
barren.

Remenber that while the fossil fuel
I ndustry can finance pipelines stretching hundreds of
mles and extracting billions of dollars from
communities in Northwestern New Mexico, those same
communities, primarily on the Navajo Nation, still
| ack basic access to running water and el ectricity.
The | east that our government and state agencies can
do is protect us fromthese toxic chem cals.

Banning PFAS in oil and gas isn't just
harm reduction, it's essential.

THE HEARI NG OFFI CER: Pl ease wrap up,
M. Juarez.

MR. JUAREZ: So |I call on you to act.
Pl ease ban PFAS in oil and gas operations, demand full
chem cal disclosure, and enforce real protections. W
cannot afford to keep sacrificing our health, our
fam lies, or our lands for an industry that profits
while we despair. Thank you for your tine.

THE HEARI NG OFFI CER: Thank you, M.
Juarez. Al right. W'II|l take a few nore commenters,
take a break soon, but we will nove through al

commenters present online or in the room before we
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turn to the technical case. |If you would state and
spel |l your nane, please?

MR. JUAREZ: Raife, R-A-1-F-E, Juarez,
J-U-A-RE- Z

THE HEARI NG OFFI CER: Ckay. Do you
swear or affirmto tell the truth?

MR. JUAREZ: Yes.

THE HEARI NG OFFICER: |'Il start your
three m nutes.

MR. JUAREZ: Good nor ni ng,

Comm ssioners. M nane is Raife Juarez and I'ma U S.
Arny veteran. | served ny country to protect our
peopl e, our |ands, and our future, but here at hone |
see a new battle, a fight against toxic contam nation
t hat endangers everything |I thought | was fighting to
defend. As a veteran, | know firsthand how vita
clean water, fresh air, and healthy |and are, not just
for survival but for resilience and strength, and yet
right here in New Mexico, those basic rights are under
att ack.

PFAS cont am nation, those so-called
forever chem cals, is spreading through our
communities, |eaching into the water, the soil, and
t he bodi es of our people. These chem cals don't just

di sappear. They accunul ate and | eave a | asting
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| mpact .

It's as if we're in a perpetual
struggle, and this time the eneny attacks our health,
our environnment, and our future. PFAS cont am nati on
Is a betrayal to every New Mexican. These chem cals
used recklessly by the oil and gas industry are
poi soni ng the sanme | ands and waters we veterans swore
to protect.

Each spill, each |like, each trade
secret these conpani es hide behind, these are the
scars that they |eave on our honeland. They get rich
of f of our resources, but they |eave the damage behind
for us to clean up for our famlies to suffer through.
The governnment has a duty here.

VWhen | served we | earned the val ue of
integrity and of taking responsibility. [It's time our
governnent holds the oil and gas industry to the sane
standard. We can't let them behind a | egacy of poison
in the name of profit. Every day we wait the
contam nation spreads further, enbedding itself deeper
i nto our |ands, our food, our famlies.

| am asking you to do your duty to
protect the people of New Mexico, ban PFAS in oil and
gas operations, demand full transparency fromthe

I ndustry, enforce the protections that can spare our
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communities fromthis slow noving disaster. W
veterans were willing to put our lives on the line for
this country. The |east our |eaders can do is ensure
our famlies aren't left to suffer the fallout from
corporate greed. Thank you.

THE HEARI NG OFFI CER: Thank you, M.
Juarez. Wuld you state and spell your nane, please?

M5. AGUI RRE: Stephany Aguirre.
St ephany, S-T-E-P-H-A-N-Y, Aguirre, it's
A-G U I-RRE

THE HEARI NG OFFI CER:  Thank you. Do
you swear or affirmto tell the truth?

MS. AGUI RRE: Yes.

THE HEARI NG OFFI CER:  Thank you. 1" 11

start your three m nutes.

M5. AGURRE: | would like to say it in
Spani sh.

THE HEARI NG OFFI CER: We don't have an
interpreter at this point. | believe we will have an

interpreter Friday at the Friday public comrent
session. Stefany, is that something you're able to
confirm-- sorry, Stefany. You're Stefany. Sheil a,
is that sonmething you're able to confirmat this tinme?
M5. APODACA: It hasn't been conpletely

confirmed. That is the tinme that we're working wth.
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THE HEARI NG OFFI CER:  Ckay.

M5. AGU RRE: | just don't have another
time to cone and say it. But | can -- | have it
witten in Spanish and Engli sh.

THE HEARI NG OFFI CER: That's terrific.
That would be ny plan B, frankly. |If you give it to
us, we wll have it interpreted for the comm ssion
bef ore they deli berate.

M5. AGU RRE: Ckay. O | -- may | say
a suggestion?

THE HEARI NG OFFI CER:  Yes. Yes, you
may .

M5. AGUIRRE: | brought soneone that
can say it, can read it with ne.

THE HEARI NG OFFI CER: Okay. That woul d
be fine.

M5. AGU RRE: And can interpret it for
you.

THE HEARI NG OFFI CER: That's fine. Do
it however you'd |ike.

M5. AGUI RRE: Thank you.

M5. AGUI RRE ( THROUGH | NTERPRETER): My

name is Stefany Aguirre. |'ma resident of Santa Fe

and | currently reside within the city limts. I|I'ma

not her of four kids under the age of 18. 1'd like to
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t hank you for giving us the opportunity to speak
t oday.

One unfortunate thing I would like to
mention is that interpreters were not provided for
this nmeeting. This is inportant because we want to be
heard, and this includes our Spanish-speaking
communities, because they and their famlies are at
risk, as well. | would like to proceed with ny
speech.

Today | would like to shed |light on an
envi ronnental and public health concern that has been
I ncreasingly getting attention, PFAS for per- and
pol yfl uoroal kyl substances. These are mannmade
chem cal s that have been used in various industries
around the world since the 1940's. PFAS is found in a
wi de range of consumer products such as nonstick
cookware, water-repellant clothing, stain resistant
fabrics, and some firefighting foam

One of the npbst concerning aspects of
PFAS is their persistence in the environnent and in
t he human body. These chem cals do not break down
easily, earning themthe nicknanme of "forever
chem cals.” As a result, PFAS can accunul ate over
time, leading to potential adverse health effects.

St udi es have |linked PFAS exposure to various health
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problenms including |liver damage, thyroid di sease,
decreased fertility, high chol esterol, obesity,
hor none suppressi on, and even cancer.

The wi despread use of PFAS has led to
contam nation of water resources, soil, and air.
Communi ties near manufacturing facilities, mlitary
bases, and areas where firefighting foam has been used
are particularly at risk. As we becone nore aware of
t he dangers posed by PFAS, it is crucial to take
action to reduce exposure and mtigate their inpact.
This includes advocating for stricter regulations on
t he use of PFAS, reporting research into safer
alternatives, and ensuring proper cleanup of
contam nated sites.

I n concl usi on, addressing the issue of
PFAS is not just about protecting the environnent, but
al so about safeguarding public health. By working
toget her we can push for the necessary changes to
reduce the presence of these harnful chem cals in our
| ives and create a safer, healthier future for all.
Thank you.

THE HEARI NG OFFI CER: Thank you very
much, Ms. Aguirre. W need a break. The Conm ssion
has been going since nine o' clock. [It's 10:45. Let's

return at el even.
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(O f the record.)

THE HEARI NG OFFI CER:  We are back from
the break and M. Rubin has requested an opportunity
to make a statenent.

MR. RUBIN:. Thank you, Madam Heari ng
Oficer. Menbers of the conm ssion and also to the
benefit of the parties, clearly trade secrets is going
to be sonething that's going to be hotly contested,
both factually and perhaps legally. | just wanted to
give the parties of the benefit ny initial thinking,
and | do apologize if this is something the party's
already anticipated in their exhibits, which | have
not sorted through yet.

But obviously the Uniform Trade Secrets
Act is a constraint on what can be passed by rule;
however, | do note that there is a provision under
74.615, which relates to water quality, which
Is -- which may or may not act as an exception to
trade secrets to the extent they have been discl osed
as part of a Water Quality Control Conm ssion neeting.

And | read that, or as | quote, under
74-6-15(A) (3), "when relevant in any proceedi ng
pursuant to the Water Quality Act or the federal Act."
There is an equivalent statute relating to air quality

and trade secrets.
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| do not know this will ultimately sort
out, but to the extent the parties want to account for
that possibility in their presentations, as | know
there was -- there has been sonme discussion of within
the water quality context, it m ght be helpful to know
that ahead of time. Thank you. And with that, | turn
it back over to our capabl e hearing exam ner.

THE HEARI NG OFFI CER: Thank you, M.
Rubin. W are back after a break and we will continue
accepting -- sorry. |I'mvery sorry. Thank you. So
the Chair did invite ne to proceed regardl ess of
whet her he was on the dais. W had that conversation
earlier this norning.

All right. W're going to continue to
accept public coment, both in the room and on the
platform Let me ask if there's anyone else in the

room who would like to offer public comment during

this session. There will be lots of other
opportunities. Al right. |If you would come up one
at a tinme please. And you have three mnutes. | wll
ask you to state and spell your nane, and I wll ask
you if you swear or affirmto tell the truth. |If you

woul d state and spell your name?
M5. REVIERE: M nane is Briana
Reviere, B-RI-A-NA REV-I-E-RE
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THE HEARI NG OFFI CER: And do you swear
or affirmto tell the truth?

MS. REVIERE: | do.

THE HEARI NG OFFI CER: Thank you. 1"l
start your three m nutes.

MS. REVI ERE: Good nor ni ng,
Comm ssioners. M nane is Briana Reviere. | amhere
to express ny deep concern regarding the presence of
PFAS in water, air, and healthcare systens of New
Mexi co. These toxic chem cals, known as forever
chemcals, due to the their ability to persist in the
envi ronnent and the human body for decades, are being
detected at alarmng levels in various parts of our
st at e.

Prol onged exposure to PFAS is directly
linked to a wide range of adverse health effects in
t he New Mexican residents, who are already facing
public health chall enges due to poverty and limted
access to healthcare and other social inequities. The
i npact of health of the New Mexican residents due to
PFAS has proven to be highly harnful to human health,
even at | ow | evel s of exposure.

In particular, scientific studies have
shown that these chem cals can cause the follow ng

heal th problens in people who have been exposed:
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cancer, hornonal and reproductive disorders, inmune
system damage, netabolic disorders, inpact on child
devel opnent.

In Santa Fe, as many other areas of New
Mexi co, PFAS contam nation is beginning to have a
serious inpact on comunity health. The city, which
relies heavily on groundwater sources and | ocal
springs, has seen an increase in levels of PFAS in
drinking water in sonme areas, putting the health of
t housands of residents at risk.

The people of Santa Fe, especially
those living hear industrial areas or mlitary bases,
where these toxic chem cals have historically been
used, are particularly exposed to these harnfu
conpounds. Additionally, grow ng concerns about
health effects such as increased respiratory di seases,
endocrine disorders, and reproductive health problens
are di sproportionately affecting young famlies and
the el derly.

In Santa Fe, where public health
al ready faces challenges due to poverty and limted
access to healthcare, exposure to PFAS only worsens
the situation, placing an even greater burden on | ocal
heal t hcare systens and exposi ng vul nerabl e communities

to long-term consequences. The presence of PFAS in
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drinking water, air, and soil of New Mexico is a
serious and growing threat to the health of our
residents, especially those in rural and margi nalized
communi ties, who are the nbpst vul nerable to
contam nati on.

It is urgent that authorities take
deci sive action to reduce and elim nate PFAS levels in
our state, that stricter policies be inplenented for
PFAS regul ation, that water quality and air pollution
| aws be strengthened, and that further scientific
research can be conducted to understand the |ong-term
effects of these conpounds on human health and the
environment. Additionally, it is essential that New
Mexi can residents receive clear and accessible
i nformati on about the risks associated with PFAS, as
well as resources for testing and protecting their
heal t h.

| urge imedi ate action to protect the
heal th and wel | bei ng of future generations. PFAS can
no | onger be allowed to affect New Mexican
communities. It is our responsibility as a society to
take swift action to address this issue. Thank you
for your tine.

THE HEARI NG OFFI CER:  Thank you, Ms.

Reviere. Next? State and spell your nane.
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MR. DOLCE: MW nane is M chael Dol ce,
MI-CHA-E-L DOL-CE

THE HEARI NG OFFI CER: Do you swear or
affirmto tell the truth?

MR. DOLCE: | do.

THE HEARI NG OFFI CER:  Thank you. 1" 11
start your three m nutes.

MR. DOLCE: Thank you for allow ng nme
to speak with you today. As a long-tinme educator, ny
entire focus of ny career has been the future, and |
have to ask, what are we doing? Wat are we doing to
our planet and to our children?

Ei ghty-seven percent of our water is
groundwat er. The EPA warns that fracking chem cals
can contamnate this water through spills, faulty
casings, or direct injection. Wth New Mexico's water
al ready strained by draught and climte chal |l enges,
protecting it fromtoxins |like PFAS is essenti al.

What are we doing? | don't want to sound like a
broken record.

A |l ot of people have tal ked about the
heal th problens that are associated with PFAS. | w |
sinply say that no | evel of exposure to these
chem cals can be considered safe. Wat are we doi ng?

O | and gas conpanies won't prevent
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contam nation and won't disclose the chem cals they
us, citing trade secrets. Well transparency about

i ngredients is standard in other industries, food,
medi ci ne, cleaners, so people can nmake infornmed health
choices. The sanme should apply to oil and gas.

We have a right to know what chem cal s
are injected into our land and our very precious
water. \Vhat are we doing? It's sinple. GO and gas
conpani es override the will of people through
| obbyi ng, political influence, and |egal exenptions
that prioritize industry interests over public health
and environnental protection.

Their noney silences ny voice and the
voi ce of others like me. And what do they think
they' re doing? Acting like collective psychopat hs.
Cor porations act wi thout enpathy. They lie,
mani pul ate, evade accountability, and pursue profit at
any cost. Don't their |eaders consider the world
they've leaving for their own children, |let alone
people like us? Wat are we doing?

VWhen profit is prioritized over ethics
and social responsibility, we have to stop allow ng
it. | urge the Ol Conservation Comm ssion to take
bol d action by prohibiting PFAS in oil and gas

operations, and by requiring full disclosure of
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chem cals used in downhol e operations. Safeguard the
future of New Mexico's water supply, essential to the
sustainability of life for ourselves and future

gener ati ons.

| ook at the students |'ve taught over
the years, and | want to prom se thema future, but
year after year, as we spoil our |and and our water,
' mnot even sure they're going to have one. Pl ease
hear us on this matter. Thank you.

THE HEARI NG OFFI CER:  Thank you, M.
Dol ce. Next? State and spell your nane.

M5. LUEBANO. Good norning. M nane is
Mriam MI-R1-A-M Luebano, L-U-E-B-A-N-O

THE HEARI NG OFFI CER: Do you swear or
affirmto tell the truth?

MS. LUEBANO. Yes.

THE HEARI NG OFFI CER:  Thank you. 'l
start your three m nutes.

MS. LUEBANO. Thank you for the
opportunity, but | prefer doing it in Spanish. |
don't know if you have an interpreter here to help ne.

THE HEARI NG OFFI CER: | believe we may
have an interpreter Friday norning.

M5. LUEBANO | can't come in Friday

because | need to work.
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UNKNOWN SPEAKER: | can transl ate for
her .

THE HEARI NG OFFI CER:  All right. Thank
you very nuch for your assistance, ma'am

MS. LUEBANO ( THROUGH | NTERPRETER) : My
name is Mriam Luebano. | ama nother of three
children, a resident of Santa Fe, and part of Earth
Care. | understand the profound inportance of the
necessity to protect our health and environment.

My youngest son, who suffers from
asthma and allergies, is especially vulnerable to the
environnental contam nants. The exposure to toxic
chem cals |ike PFAS further heightens the risk of our
health for people who struggle with respiratory
conditions and all ergies.

Consci ous of the devastating effects of
t hese forever chemcals within our environment and our
health, | join in the petition to regulate and
prohi bit the use of PFAS in operations of oil and gas
in New Mexico. Every day we depend on cl ean water and
clean air for the health of our famlies.

Wt hout a doubt, PFAS represents a real
threat for various resources. These chem cals, which
do not degrade easy in the environment, contam nate

our groundwater and our surface water, from which 80
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percent of our drinking water of our state cones from
W t hout a doubt, we cannot ignore that prol onged
exposure of PFAS has led to serious problens of
heal t h, such as cancer, problens of the thyroid, and
reproductive toxicity.

In a nmonent, where federal
envi ronnmental protections are at risk, it is crucial
that we take the necessary neasures at a state |evel
to protect our communities. W cannot continue to
permt for industries to continue to contam nate our
wat er and our air under the pretext of trade secrets.
The lack of transparency and regul ation | eaves us
exposed to dangerous chem cals w thout know ng where
or when these chem cals are being injected into our
ground.

Qur resources are |limted and precious,
and it is our responsibility to protect it for the
future generations. W cannot allow for the interests
of corporations to put our health at risk and the
future of our children at risk. Thank you for
listening to ny testinmony and for taking into
consi deration the inportance of inplenenting strict
regul ations and the prohibition of the use of PFAS in
oil and gas operations.

THE HEARI NG OFFI CER: Thank you very
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much, and thank you, ma'am for your assistance. Are
there any other public commenters?

M5. TAROCS: Mbrning.

THE HEARI NG OFFI CER: Good norning. |If
you woul d state and spell your nane, please?

M5. TAROCS: MW nane is Megan Tar os,
ME-GANT-A-ROS.

THE HEARI NG OFFI CER: And do you swear
or affirmto tell the truth?

M5. TAROCS: Yes, | do.

THE HEARING OFFICER: |'Ill start your
three m nutes.

M5. TAROCS: So | prefer to give ny
coment in Spanish. | hear you don't have an
i nterpreter until Friday, so | found my own
accomnmodat i on.

THE HEARI NG OFFI CER: Ckay. Thank you
very much.

MS. TAROS ( THROUGH | NTERPRETER): Good
norni ng, nmenbers of the comm ssion. M nanme is Megan
Taros and | am a representative with Poder Fam i ar.
| am urging you today to vote to end the use of PFAS
i n New Mexico. PFAS are highly toxic chem cal s that
destroy entire ecosystens and are dangerous at any

| evel .
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The use of PFAS risks contam nating our
surface and groundwater, |eading to higher incidences
of kidney cancer, thyroid di sease, and reproductive
and devel opnental toxicity. |In a state where 87
percent of the public's water supply conmes from
groundwater, it is unconscionable to ganble with
people's lives, especially with a | ack of disclosure
t hat shields industries fromaccountability.

It is reprehensible that our
communities are not even allowed to know where PFAS
are being injected or what types are being used. This
robs themof their right to knowif their health is
bei ng endangered and to protect thenselves fromthat
harm We have already seen the effects of these
dangerous chemicals fromLa Cieneguilla to Clovis,
where residents have been sickened and cannot drink
their tap water

Also in Clovis, several cows had to be
eut hani zed due to being poisoned with PFAS. This
shows that PFAS can damage our food and food systenmns.
We cannot allow this to continue a dangerous trend
around our state and that is why | urge you to ban the
use of PFAS. Thank you.

THE HEARI NG OFFI CER:  Thank you very

much, and thank you, ma'am for your assistance. Are
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there others who would like to offer? | see a
gentleman. |If you would state and spell your nane for
the record?

MR. ACOSTA ( THROUGH | NTERPRETER) :

M guel Acosta, MI-GUE-L A-COS-T-A

THE HEARI NG OFFI CER:  Thank you. Do
you swear or affirmto tell the truth?

MR. ACOSTA (THROUGH | NTERPRETER):  Yes.

THE HEARI NG OFFI CER: AlIl right. Thank
you very much. Go ahead.

MR. ACOSTA ( THROUGH | NTERPRETER): Good
nmor ni ng, Conm ssi on Menbers, nmy nane is M guel Acosta.
|"mthe director for Poder Famliar, and I amfrom
Santa Fe, New Mexico. | urge the nenbers of the GO
Conservation Comm ssion to support the proposed
rul emaki ng petition.

| live and work in an area of Santa Fe
t hat experienced the worst inpacts of COVID in terns
of the nunber of infections, |ong-termconplications,
and deaths. We found out that our community al so had
the highest rates of preexisting health challenges and
the | owest rates of health insurance and access to
heal t hcare. W recently found out that our
communities are al so being exposed to PFAS.

We were told it was by accident. CQur
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nei ghbors are primarily |lowinconme and peopl e of

color, and that's why |I'm here. Across New Mexi co,
those nost likely to be inpacted by PFAS contam nation
are poor people of color. This is especially true in
and around oil production sites, where PFAS are

i njected into the ground, not by accident but as
standard practice. You can change that.

These communities al so have high
preexi sting health challenges and | ower health
I nsurance rates. Research shows clearly that these
cunul ative inpacts on communities |lead to higher rates
of several types of cancer, affect chil dhood
devel opnent, inpact |ife expectancy, contam nate water
sources, kill livestock, and destroy crops. You can
change t hat.

New Mexi co has been a sacrifice zone
for decades. Nuclear mning, corporate farm ng, and
chem cal industries have contam nated water, ruined
habitats, and killed people. It's still happening,
and now a preventabl e source of contam nation and
deat h has been introduced to our land. You can change
t hat .

You have the power to decide in favor
of people's lives and a healthy environment, or in

support of death and destruction in the nane of
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profits. | urge you all to support the proposed
rul emaki ng petition and give our children a better
future.

| also urge you to provide appropriate
i nterpretation and translation as required by the New
Mexi co Constitution, the Civil Rights Act of 1964, and
the Treaty of Guadal upe Hi dal go. Thank you, and thank
you for youth of YUCCA for attending our hearing.

THE HEARI NG OFFI CER: Thank you very
much, M. Acosta and ma'am Are there other public
commenters? O her public commenters? Sir, in the
green jacket. |If you would state and spell your nane
first?

MR. M CKEL: Good norning. M nane is
M ck Nickel, MI-CK N1-CK-E-L.

THE HEARI NG OFFI CER: Do you swear or
affirmto tell the truth?

MR. M CKEL: Yes, ma'am

THE HEARI NG OFFICER:  All right. 1"l
start your three m nutes.

MR. M CKEL: Good norning. All earth
citizens, here and everywhere else, are suffering from
St ockhol m syndronme, of human |ies from corporate crude
capitalismand its toxic stream of 6,000 products.

The data are everywhere. A black gold supplies a line
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of, nmore or less, 350,000 spin-off toxins, nost
unstudi ed and unregul ated, including 15, 000 PFAX
[sic], all deenmed health hazards.
How are dom nant |ies delivered?
Propaganda vi a mani pul ative advertising, pandering to
citizens' fears, needs, and wants; exaggeration and
di stortion; denial or obfuscation; downplaying or
m sdirecting; projection |leading to transference;
I ntimdation; gaslighting; newspeak and doubl et hi nk.
The tools of this delivery are bribery, extortion, red
herrings, false flags, and bullying -- stressed out,
dunmbed down, drugged up, nmal nourished, and poi soned.
Wy the lies? Well they work. Note
this year's electioneering. GO and gas create
massi ve financial reward, power, and influence; the
reapi ng of rewards while avoi ding punishnents; keeping
secrets; avoiding |laws, rules, distrust,
enbarrassnent, shame, guild, and condemati on from us.
To maintain all this requires creating
il lusions, fantasies, inmagery that hide m stakes,
errors, bad behaviors, and fear of failure wth
telling nore lies. VLies are terrorist acts, nore
addi ctive than fentanyl, coke, tobacco, or booze.
Lies destroy trust, they create chaos, and they

pronote nihilistic violence.
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Failure is not an option, so |aissez
faire, anything goes until it does not. All this
| ying puts you and the rest of us in the crosshairs.
W t hout bl ack goo, capitalismwould be just another
Chanmber of Commerce focus group.

We are here for you. For you,
troubl ed, angry, and seasoned citizens fromall walks,
who have struggled through Iife's challenges to
di scover the values and conplexities of civic,
personal, professional, and planetary responsibility.
Responsibility is our birthright. |t reveals respect;
fosters courage, dignity, strength, honor, and
humlity. This respect reveals truth, creates trust,
enpowers resolve to discover and cultivate w sdom
| eading to reverence for life and earth, as our hone
and its gifts of peace, and cone back.

We nust pass this rule now and nuch
nore, to put our fingers in the toxin |eaking dam of
prude capital and drive our steel-toed boot in this
toxic door. Reverse and revolutionize this cancerous
culture now, not sonewhere down the yell ow brick road
of intimdating fantasies. Lies work until they do
not. Then things fall apart. Thank you.

THE HEARI NG OFFI CER:  Thank you, M.

Ni ckel. Are there any other commenters in the roonf
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| do see two nore on the platform but if there's
soneone else in the room Cone on up, sir, in the
gray. |If you would, state and spell your nane,
pl ease.
MR. MEYER. M nane is Stephen Meyer
S-T-E-P-H-BE-N M E-Y-E-R | live in Taos, New Mexi co.
THE HEARI NG OFFI CER: Do you swear or

affirmto tell the truth?

MR. MEYER: | do.

MR. ORTH: Al right. 1'Il start your
t hree m nutes.

MR. MEYER: | don't think I'll need
three mnutes. |'ma nenber of Renewabl e Taos, which

I s an advocacy group in Taos County, and | cane here
just to really understand what was going on w th PFAS.
And the issue that | would |ike you to consider is the
trade secrets issue related to what the fracking fluid
conpri ses.

And if we do nothing nore than just

have people tell us what is in this fluid, and not

hi de behind trade secrets, then | think we'll have a
clearer path to -- to fix many of the problens that
are -- that are occurring. Thank you.

THE HEARI NG OFFI CER:  Thank you very

much, M. Meyer. Anyone else in the roombefore |I go
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back to the platforn? WM an? |f you would, state and
spel | your nane.

M5. TRUJILLO MWkayla Trujillo,

M Y- K- A-Y-L-A

THE HEARI NG OFFI CER: Ckay. And do you
swear or affirmto tell the truth?

MS5. TRUJILLO  Yes.

THE HEARI NG OFFICER: |'Il start your
three m nutes.

M5. TRUJILLO. Okay. |'m here
representing La M| pa, which is a community garden and
food justice organi zation here in Santa Fe, and | am
here to express ny concern about the PFAS use,
especially as it's considered a trade secret or a |ack
of clarity that's expected for these conpanies to
express to the people who live here in Santa Fe and
New Mexi co.

It's not a trade secret. It's a public
health crisis. And nore than that, it's an
environnental justice crisis. Mst of our water
com ng fromgroundwater here in New Mexico is directly
| npacted by the use of these chemcals, so it affects
every single person who drinks water, as well as every
single organi smthat uses water, which is all of life.

[t's in our food, it's in our bodies.
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There's not soneone who's not affected or above this
decision to keep it a secret fromthe public. And so
this decision to allow the secrecy to continue wll
affect not only us right now, but for future
generati ons and passed, you know, the terns that we
serve and the policies that we get to control.

And | would also like to point out that
|'ve been to a few public hearings and there hasn't
been a | ot of access in terns of |anguage
I nterpretation, and a |lot of my coworkers have a | ot
of very valid points as a |ot of New Mexicans speak
Spanish -- and this is definitely a barrier to a | ot
of our access to health, and live healthy lives. So
t hose are ny concerns. Thank you.

THE HEARI NG OFFI CER:  Thank you, Ms.
Trujillo. Anyone else in the room before we go back
to the platforn? No? Al right. Sheila, would you
take nunber 1 there. | think it was Patricia Leahan.
Al right. Wuld you state and spell your nane, M.
Leahan?

M5. LEAHAN: Sure. Pat Leahan. The
| ast name is L-E-A-H A-N.

THE HEARI NG OFFI CER:  All right. Do
you swear or affirmto tell the truth?

MS. LEAHAN: | swear to tell the truth,
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yes.

THE HEARI NG OFFI CER: Thank you. And
"1l start your three m nutes.

M5. LEAHAN: Thank you. |I'm
representing the Las Vegas Peace and Justice Center
here in Northeast New Mexico. Madam Hearing O ficer
Orth and nmenbers of the comm ssion, speaking of
telling the truth, just this norning as a result of
I nvestigations into the oil and gas industry, newy
uneart hed docunents have come to light, including
those fromas far back as the 1950's. Theguardi an.org
publ i shed an article today about what was found.

Ot her earlier investigations showed the
I ndustry spent decades internally studying the
consequences of their industry on our air, |and, and
water. One study from 2023 di scovered that Exxon
scientists made what was | abel ed "breat htaki ngly
accurate predictions of global heating"” in the 1970's
and 1980's.

So what did the industry do next? They
spent decades hiding what they found, while al so
sew ng gl obal doubts about clinmate science. So the
basi c takeaway? We now have further proof that the
oil and gas industry has consistently been lying to

us. They cannot be believed. They cannot be trusted.
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Why woul d we give an entity |like that such power?

You' ve heard from so many articul ate
speakers here today about the known hazards of PFAS,

I ncl udi ng of those already sick and those who live on
sacred land that's been contam nated. The industry
needs to be better nonitored and regul ated and shoul d
not be allowed to hide the truth fromus. Their
formul a needs to be disclosed, as is done in
California and Col orado. Why not New Mexico as well?
And the PFAS chem cals need to be banned.

This water -- water cane out of the
spigots of hones in Denton County, Texas. A mayor of
a city in Denton County, when he heard that the oi
and gas industry had cone |ooking in our pristine area
here in Northern New Mexico, he drove here with his
famly and jars of this toxic water. This canme out of
the spigots of kitchens, in people's hones there.

He shared how his children are now
sick, and he is on a mssion to protect other
children, our children and yours, Conm ssioners.

Pl ease do the sanme, care about the children. And
remenber that the industry's not telling us the truth,
and they're not even telling you the truth. They just
cannot be trusted.

I n your hearts, Conm ssioners, you know
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this. So please do the right thing. Lack of
regulation is deadly, so ban PFAS and require ful
di sclosure. Do it for your kids and they'll be deeply
grateful sonme day for your decision on this issue.
Thank you.

THE HEARI NG OFFI CER: Thank you, Ms.
Leahan. Sheila, if you would nove to hand nunber 2
there. This is Robin Schuett-Hames. | f you woul d,
pl ease state and spell your nanme. You' re nuted.
You' re nut ed.

MS. SCHUETT- HAMES: Robin
Schuett-Hanes, RRO-B-I-N S-CH U-E-T-T, dash,
H A- M E- S.

THE HEARI NG OFFI CER: Do you swear or
affirmto tell the truth?

MS. SCHUETT- HAMES: Yes, | do.

THE HEARI NG OFFI CER:  Thank you. 'l
start your three m nutes.

MS. SCHUETT- HAMES: Thank you,

Conmm ssi oners. | live in rural Taos County, and | am
unfortunately one of many people who are ill from what
turns out to be environnental causes. | amvery aware

that there is a whole community of people suffering,
often silently, throughout -- throughout New Mexico

and the West.
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I, you know, | was once a bright and
ent husi astic college student with a wonderful future,
and career, and public contributions awaiting ne, and
then | spent decades being often bedridden, honebound
with strange ail nents, pains, fatigue, thyroid
di sorders, infertility, inflammtion, joint pain, and
it was only after, you know, seeing literally hundreds
of doctors that | began to nake a connecti on between
my own health, those of other friends and comunity
menbers of mne, and environnmental exposures.

And it's only recently that |'ve
| ear ned about the science relating to PFAS, and that
PFAS are linked to ny illness, including things that,
well, in sone ways are even worse, |ike cancer,
thyroid cancers, and ulcerative colitis. And I'm
wat chi ng nmy generation and the generation after nine
be sicker and sicker. W're already |osing people to
cancer in our 30's, and |'m seei ng peopl e devel opi ng
neur oi nfl ammatory disorders |ike Al zheiner's in their
50' s.

I'm you know, |I'mnot a scientist. I
understand that science is conplicated, and it is
difficult for science to say that, with any certainty,
t hat one chemi cal |eads to one health ail ment, but I

do know this: W're seeing a pattern. And we have to
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have the dat a.

We can't have this data obfuscated by
secrecy, in order to bring these things to light, and
study them and begin to gain sone idea about what is
happeni ng to our water, and whatever happens to our
wat er happens to our bodies.

One thing |1've |learned from bei ng sick
all this tinme is that any illusion | had that ny body
or ny life was separate from our water, our earth, and
our air, is conpletely delusional.

THE HEARI NG OFFI CER: Ms. Hames, woul d
you wrap up, please?

M5. SCHUETT- HAMES: Yes. Thank you.
Sol -- | just want to say that above all, this is a
noral issue, and you, Comm ssioners, have a profound
responsibility to protect our water and our bodies for
all New Mexicans. Thank you very nuch.

THE HEARI NG OFFI CER:  Thank you, Ms.
Schuett-Hanmes. Sheila, if you would nove to hand
nunber 1 now, Nell Burrus, it |ooks |like.

MS. BURRUS: Yes.

THE HEARI NG OFFICER: Hello. If you
woul d state and spell your name?

M5. BURRUS: My nane is Nell Burrus,
N-E-L-L B-U-R R US.
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THE HEARI NG OFFI CER: Do you swear or
affirmto tell the truth?

MS. BURRUS: Yes, | do.

THE HEARI NG OFFI CER: Thank you. 1"l
start your three m nutes.

M5. BURRUS: Good norning, Madam
Chai rperson and Conm ssioners. Thank you for your
tine. My name is Nell Burrus, a retired APS teacher,
here to ask the New Mexico O 1 and Gas Conm ssion to
ban the use of PFAS, particularly in fracking, since
t hat process can introduce PFAS chem cals into our
i fe-sustaining groundwater. In New Mexico, there are
approximately four spills a day of fracking wastewater
fromthe oil and gas industry, which adds to the risk
of drinking water contam nati on.

This is a relatively new topic for ne,
and to understand it better | decided to conpare PFAS
chem cals to DDT, a now- banned toxic chem cal
remenber fromny chil dhood. DDT has a half-life of 2
to 15 years, which nmeans about half of it breaks down
within that tinmeframe. PFAS, on the other hand, are
reported to | ast thousands of years. They do not
break down easily.

The State of New Mexico has set a

standard for DDT in drinking water that it should not
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exceed 2 mcrograns per liter. A mcrogramis very
smal |, but a nanogramis 1,000 tinmes smaller than a
m crogram So doi ng the conversion, 2,000 nanograns
per liter is the New Mexico standard for DDT in
drinking water.

Let's conpare 2,000 nanograns per liter
for DDT to the EPA standards for PFAS chemicals in
drinking water. The EPA standard for PFOA is seven
one-t housandt hs of a nanogram per liter. That's 0.007
nanograns per liter. And for another chemcal in this
sane class, PFQCS, the standard is 1 nanogram per
liter. Conpared to 2,000 nanograns for DDT.

It is questionable whether there is any
safe level, since at even a very, very |low |evel there
I's docunented link to kidney and testicul ar cancer, as
wel |l as other health problens, which have already been
mentioned. The takeaway for ne is that PFAS chem cal s
| ast way | onger than toxic chem cals that the U S. has
banned, and that even very, very | ow concentrations of
PFAS in drinking water are very dangerous.

We should not allow conpanies to
obscure their use of PFAS and their attenpt to avoid
regul ation. We need to know when and where these
chem cal s have been and are being used. Thousands of

years of health and environnmental inpacts is too big
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of arisk to take for the sake of profits.

Physi cians for Social Responsibility
has carefully laid out the science of why we should
stop using PFAS and why we should greatly expand the
di scl osure requirenments for PFAS use, especially in
fracki ng operations.

| hope you have read every word of that
report, the 2023 report. To ne their recommendati ons
seem | ogical, sensible, and urgent. Let's follow the
| ead of Col orado and ot her states that have al ready
taken the necessary steps to protect residents from
t hese dangerous chem cals. Thank you for your tine.

THE HEARI NG OFFI CER:  Thank you, Ms.
Burrus. | see another hand. | believe it's Rayellen
Smit h?

MS. SM TH: Hel |l o, yes.

THE HEARI NG OFFICER: Hello. If you
woul d state and spell your nane, please?

M5. SMTH:. Rayellen Smth,
R-A-Y-E-L-L-E-N, last nane Smith, S-MI-T-H

THE HEARI NG OFFI CER: Do you swear or
affirmto tell the truth?

MS. SM TH: | do.

THE HEARI NG OFFICER: 1'IIl start your

t hree m nut es.
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M5. SM TH. Thank you, nenbers of the
commission. | amthe President of Indivisible
Al buquer que and Reboot CQur Denobcracy. | represent
2,500 activists statew de who are all very interested
in this issue, and we are mad.

For al nost 20 years, U. S. public health
advocates have worried that toxic chemcals are
getting into groundwater and harm ng human heal th
because of an exenption to the Federal Safe Water
Drinking Act that allows operators of oil and gas
fracking operations to use chem cals that would be
regul ated if used for any other purpose. The
so-called Halliburton | oophole neans that the industry
can use fracking fluid containing chemcals linked to
negative health effects, and we've heard many people
giving testinony about that, w thout being subject to
regul ati on under the Act.

So this makes poi soning Anmericans
|l egal. This has to be fixed, and you can fix it.
Fracki ng conpani es can keep data about dangerous
chem cals fromstate regul ators and the public in al
but two states. California and Col orado require all
chem cals to be disclosed, even those that frackers
claimare trade secrets. Twenty-four other states

have di sclosure |aws but allow frackers to keep their

Page 120

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

secrets to thensel ves.

From 2014 t hrough 2021, 62 to 73
percent of reported fracks each year used at | east one
chem cal that the Safe Water Drinking Act recognizes
as detrinmental to human health and the environnent.

If not for the Halliburton | oophole, these projects
woul d have been subject to permtting and nonitoring
requi rements, providing information for | ocal
communi ti es about this potential risk.

In total, fracking conpanies reported
usi ng 282, 000, 000 pounds of chem cals that woul d
ot herw se be regul ated under the Safe Water Dri nking
Act through 2021. This is |ikely an underestimate,
since the information is self-reported and only covers
23 states.

It's unconscionable to ne that New
Mexi co woul d all ow chem cal disposition of fracked
wat er, we don't know what's in it, and in any
circunstance. Until the Federal Governnent overturns
the Halliburton rule, which isn't very likely, and
goes back to supporting the Clean Water Act, we run
the risk of killing New Mexicans, wildlife, whole
scal e ecol ogies, and our children. W can fix it.
It's easy.

|'"m pretty confident when | say that no
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oil and gas conpany executive would ever allow these
trade secrets to be disposed of in their water supply,
put in their glass of water, put in their sw nm ng
pool. So why don't the rest of us matter?

Menbers of this Commttee need to think
about the broader inplications to our water supply and
i nsi st on disclosure laws requiring full disclosure of
all chem cals, including the super-dangerous PFAS
bei ng di scussed today. Thank you for your tine.
Protect us. [It's your job.

THE HEARI NG OFFI CER:  Thank you, Ms.
Smth. Let me ask if there's anyone el se on the
platformwho is present to offer public comment.

Pl ease rai se your hand on that platform | don't see
any nore hands. All right. Let nme nake another sweep
of the roomhere. |Is there anyone else in the room
who is here to offer public comment? There wll be

| ots of other opportunities this week, tonorrow,

Thur sday, Fri day.

Al right. Let ne just get
confirmati on maybe from Counsel that this would
actually be a better tine to take a lunch break than
to | eap into opening statenents? Yeah. |f we cone
back at one o' clock, is that enough tinme to --

MR. BARRAZA: Hel | o. Are we -- does
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that i nclude those of us who called in?

THE HEARI NG OFFICER: Yes. | hear a
voice. Hold on one second. 1Is this -- no. Ckay.
MR. BARRAZA: | called in.

THE HEARI NG OFFICER: So | see -- yes
see a phone nunber ending in 7751. Sir, if you would
identify yourself, please?

MR. BARRAZA: Yes. This is Xavier
Barraza. X-A-V-1-E-R, last nane's B-A-R-R-A-Z- A

THE HEARI NG OFFI CER: Ckay. Thank you
for that. Do you swear or affirmto tell the truth?

MR. BARRAZA: Absol utely.

THE HEARI NG OFFI CER:  AlIl right. ' m
going to start your three m nutes.

MR. BARRAZA: Thank you. I'mcalling
al so on behalf of Los Jardines Institute, that's the
Gardens Institute here in Al buquerque, New Mexi co,
which is a historical organization working on issues
of environnmental and economi c issues and injustices.

So much has been said, and thank you,
Heari ng Exam ner, and those |istening, and those who

have spoken. Because |'m not sure what else to say.

But what | will say is | did a quick research on the

news around PFAS, and |I'mjust going to -- these

are -- this is all within the |ast couple of nonths.
Page 123

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

"PFAS forever chem cals found in South
Florida rain. Over 21 types of PFAS forever chem cals
have been found in South Florida' s rainwater."” That's
the Sun Sentinel. The Atlanta Journal just in the
| ast coupl e of days, "Georgia judge |lets forever
chem cals lawsuits over wastewater sl|ludge advance."

Let's keep goi ng, because
there's -- there's dozens and dozens. The Montpelier,
"Del ays costly PFAS solution for wastewater plant,"” in
this looks |like Mnnesota. Everyone uses Mracle-Go.
Well there was PFAS in Mracle-G o, the |awsuit,
versus Scotts and G eenTechnol ogi es, which just cl osed
on Cctober 28th, was sued because there was PFAS from
sewage sludge in the Mracle-Gro. So watch your
M racl e-G o, folks.

"Forever chem cals reach extraordinary
|l evels in wildlife at Holloman Air Force Base."
Hunters are told not to shoot or kill wldlife near
Hol |l oman Air Force Base in Al anbgordo, New Mexi co,
because of PFAS. Brown University, "Using personal
care products during and after pregnancy can increase
exposure to toxic PFAS chem cals, especially in people
who are pregnant or l|actating.” EHN, "Maine has
i nvested over $200, 000,000 in PFAS litigation,

prioritizing the safety of local foods, while many

Page 124

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

other states lag in protections.”

Let's keep going, because there's tons.
"Regi ster today for the upcom ng virtual Great Lakes
PFAS Summ t. 1,147 registrants from 46 states are
gathering to talk about PFAS in the G eat Lakes.

Let's keep going. "Brunswi ck G oup organizing to do
w despread PFAS screening in the wake of a toxic foam
spill," because PFAS | evels are through the roof in
Mai ne.

Let's keep going. "Processors ditching
PFAS," so this is mcrochip processors, "are ditching
PFAS to create PFAS-free products in future mcrochip
processors, because the costs are getting too high to
use PFAS, a.k.a. litigation and getting sued, and
di scl osures. "PFAS chem cals are in young adults and
may harm bacteria, |eading to reduced ki dney
function.” This is fromthe Environmental Health
Net wor k, published Novenber 7, 2024.

Let's keep going. "Banning PFAS
forever chem cals in Massachusetts will protect our
health." This is from MASSPI RG, the |ocal news outl et
I n Massachusetts who's trying to ban PFAS from
drinking water. Let's keep going. "PFAS may affect
ki dneys via mcro gut bionmes and bl ood netabolites.”

This is from Medscape, from Novenber 12, 2024.
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THE HEARI NG OFFICER: Sir. Wuld you
wrap up, please?

MR. BARRAZA: Yeah. | could keep
goi ng. There's probably about another 42 or so
articles I pulled up that involve PFAS in other
communities around the nation, really concerned about
this issue, so we're not alone. Q1 and gas is not
the only industry poisoning ourselves, each other,
thenselves with PFAS. This is a mjor issue.

Ms. Hearing Exam ner and ot hers, thank
you for your due diligence in not allow ng this any
further as many other states, and localities, and
governnents are not, as well. Thank you.

THE HEARI NG OFFI CER: Thank you very
much. And if you'd like to submt the rest of your
comment in witing, we'd be happy to include it as
part of the record. Sheila, would you go to that
hand, please? Bianca Sopoci-Bel knap, | think. Can
you hear my voice?

MS. SOPQOCI - BELKNAP: | can. Can you
hear nme?

THE HEARI NG OFFI CER:  Yes. I f you
woul d, pl ease state and spell your nanme for the
record.

MS. SOPCCI - BELKNAP: |'m actually not
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wanting to give public comment. | work for one of the
parties that's intervened in this case. But I'm
wanting clarification, because it was our
under st andi ng that public coment would resune after
the lunch break if there are public comenters, and |
know of several folks who are planning to comment in
the afternoon. So | just wanted to clarify. | heard
you tal king about going to opening statenents after

| unch, so --

THE HEARI NG OFFI CER:  Yes. |'m going
to keep taking public comment for so long as it is
here to be given, and again, there will be lots of
opportunities, this afternoon, tonorrow norning,
tonorrow afternoon, every norning and every afternoon
really. But when | believed that there was no nore to
be given, | was going to get the junp on a lunch break
and opening statenents. And now |' m seei ng hands
agai n.

We do have to take a lunch break. When
we conme back, if there are folks in the roomor on the
platformstill around to give public comment, | wll
invite it at that point. All right. Shall we take
one nore coment, then, from-- let's see -- Mary
Martinez-VWhite?

M5. MARTI NEZ-WHI TE: Yes. Thank you
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very much. Can you hear ne?

THE HEARI NG OFFI CER:  Yes. If you
woul d state and spell your nane, please?

M5. MARTINEZ-WHI TE: Certainly. M
name is Mary Martinez-White, and |I'm Native Nuevo
Mexi cana. Thank you to the oil --

THE HEARI NG OFFI CER:  Hold on. Do you
swear or affirmto tell the truth?

M5. MARTI NEZ-WHI TE: Yes, | do.

THE HEARI NG OFFICER: And I'Il| start
your three m nutes.

M5. MARTI NEZ-WHI TE: Thank you to the
O | Conservation Conm ssion for your public service
and for taking these comments. | urge you to approve
the application to anend the conmi ssions rules to
addr ess PFAS, case nunber 23580.

I n New Mexico, 80 percent of our water
conmes from groundwater. Qur cultures and traditions
are intertwined with water, |and, and the environnent.
None of us takes kindly to the abuse of our bel oved
state of the harm ng of our children and the
degradation of the health in each and every one of us.
Mega corporations hide behind trade secrets, and we
all know that. Those who refuse to hold them

accountabl e are conplicit in the harm caused by profit
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at any price.

Profiteers nust understand that New
Mexico is not their dunping ground, and we will not be
a sacrifice zone to their economc gain. | support a
100 percent ban on any use of PFAS and PFOA in New
Mexi co or el sewhere, but relative to this neeting |
support the prohibition on PFAS and PFOA chemi cals in
oil and gas operations in New Mexico, and | ask that
we require a ban on these chemcals in order to
prevent them from contam nati ng our water and our
| and.

The question is why would we ever make
anyt hing that would be a forever problen? PFAS is
| i nked to kidney cancer, testicular cancer, thyroid
di sease, high chol esterol, preeclanpsia, and
ul cerative colitis. These forever chem cals
accurmul ate in our land, in our water, and in our
bodies. Qur children deserve to be protected from
t hi s dangerous exposure.

Exposure to toxic chemi cals |ike PFAS
and PFOA are a serious public health risk and cancers
are increasing in our children because of increased
exposure conpared with previous generations. PFAS and
PFOA fluids can migrate to rivers and aquifers. OCC

must prohibit PFAS in oil and gas operations because
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wi t hout a prohibition there's no guarantee that
contam nation of our drinking water will not occur.

Because nore than 3,600 New Mexico
wel | s have already been contam nated, the harmis
al ready being done. To stemthe tide, the OCC shoul d,
at a mninmum set rules in place governing oil and gas
drilling to prevent these contam nations. Requiring
t hose discl osure requirenents does not make us safe,
but disclosure is a mniml step in the right
di rection.

Agai n thank you for the opportunity to
provi de comment, and we ask you to be guardi ans of our
wel | bei ng by passing a prohibition of the use of PFAS
and PFOA chemicals in oil and gas operations.

THE HEARI NG OFFI CER: Thank you, Ms.
VWite. We'll take one nobre comment. | see a hand,
NS. Let's see. Nancy Singhanf

M5. SINGHAM That's ne.

THE HEARI NG OFFICER: Hello. If you
woul d state and spell your nane of the record?

M5. SINGHAM  Nancy Singham |It's
spelled NFNA-N-C-Y. Singhamis S as in Sam
| -N-G H A-M

THE HEARI NG OFFI CER: Do you swear or

affirmto tell the truth?
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MS. SI NGHAM | do.

THE HEARI NG OFFI CER: Thank you. 'l
start your three m nutes.

M5. SINGHAM  Thank you, Conm ssioners.
l'"ma retired kindergarten teacher, |I'm 75 years ol d,
and yet | have a very vivid nenory of two small events
fromny childhood 1'd |ike to share.

One nust have dated from about 1957 or
so. | was standing next to ny dad in our plot at the
nei ghbor hood garden as he was dusting his garden with
a hand-cranked nmetal canni ster duster, which certainly
contained DDT to kill insect pests. By the way, the
products fromthis era carried tradenanes fromtheir
oi | conmpany manufacturers such as, | |ooked it up,

"Shell Tox Aerosol,"” and "Standard O | Aerosol Insect
Killer."

A few short years later, maybe 1962 or
1963, | distinctly remenber ny nom who was an avid
bird watcher, telling nme about a shocki ng new book she
was reading by a scientist named Rachel Carson, about
how t he chem cal DDT was causing eagle eggs to crack
and species nunbers to plunmmet.

Now t he point of these rem niscences is

this: Through ny entire lifetine, we have been

affected by nultiple exanples of products and
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processes |launched for profit with deceptive and fal se
prom ses, w thout testing or wthout concern for the
health i npacts on people, air, water, and | and,

| eaving us, the victins, to belatedly resist in

heari ngs such as this one.

Junping to the present, knowing as | do
t hat New Mexico has already all ocated every drop of
wat er available, | took note of a recent article
referencing a major study in the respected journal,
"Science." It's the -- with the headline, "MIIlions
of People in Lower 48 States May Be Relying on PFAS
Cont am nat ed G oundwater for Drinking."

This is a really long, conplicated
study that appeared in Science Magazi ne, October 24th
of this year, so | urge you to have a look at it.

They studi ed both deeper community wells as well as
shal | ower private wells used for drinking water, where
their nodels results indicated that 71 to 95 mllion
people in the United States potentially rely on
groundwat er with detectible concentrations of PFAS for
their drinking water supplies.

And they also listed, in great detail,
24 -- they were |looking for 24 different PFAS type
products, and |ooking for sources. And their sources

I ncl uded airports, plastic and resin manufacturing
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plants, oil and gas extraction sites, refineries,
power plants, mning operations, fire training areas,

nati onal defense sites, and at | east a dozen nore.

The danger of drinking water

contam nation by PFAS use in oil and gas drilling is
real. We need to learn fromhistory before it's too
| ate. So | support a prohibition on PFAS and PFOA in
oil and gas operations and a requirenent to disclose

chem cals used in these operations. Thank you very

nmuch.

THE HEARI NG OFFI CER: Thank you, Ms.
Singham | will -- one nore, and if anyone else is on
the platformw shing to offer public coment, I'l
invite you to rejoin us at 1:15. But for right now,
we're going to hear from Ryan Tate. Ryan Tate?

MR. TATE: Hi, how are you doing?

Sorry about that.

THE HEARI NG OFFI CER: Hel | o.
That's all right.

MR. TATE: Hi.

THE HEARI NG OFFICER: |If you would

state and spell your nane, please?
MR. TATE: O course | can.
to be R-Y-A-N T-A-T-E.

THE HEARI NG OFFI CER: Thank you. And

Hi .

It's going
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do you swear or affirmto tell the truth?

MR. TATE: Yes, | do.

THE HEARI NG OFFICER: Al right. 1"l
start your three m nutes.

MR. TATE: Wonderful. Thank you very
much. So ny full title is Reverend Ryan Tate, and |
am actually the youth m nister at First Congregational
United Church of Christ. | amalso the head pastor at
the First Spiritual Church of the Rio G ande in
Al buquer que, New Mexi co.

Now environnmental contami nation is a
violation of |and autonony. W walk on the soft
dirt-laden belly of a famly nmenber, the nother of us
all -- separable or your destiny is separate from her.
When speaki ng of PFAS, | believe we nust ask oursel ves
if we would consent to the unregul ated di sposal of
t hese forever chemcals into our very own bodi es.
Woul d we all ow our own governnent officials and
corporate overseers to hook us up to an IV filled with
t hese carci nogeni c nutagens as we hel pl essly watch on?

W live in a country with a tenuous
grasp of bodily autonony and di ssonant understandi ngs
of ownership and possession. W see it play out in
how we treat our nost vul nerable and how we treat the

earth. Wuld you allow your own nother to be forced
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to take the IV of these PFAS on behalf of the few?
Whul d you at | east want her to speak or give her the
chance to do so?

In the scenario we're entertaining, an
earth w thout autononmy, we would not listen to her
cries, we would ignore her plight, and instead subject
the earth and our nothers, and all living things, to
t he dangers of PFAS. These are particularly nefarious
when entering our waterways in an already ecol ogically
vul nerabl e environnment which is the Sout hwest.

Water is |ife and water is the gateway

that |inks our past, present, and future. Qur
children will drink the poison of our actions if we do
not act now. It is a spiritual inperative that we
take care of one another, as well as all living

bei ngs.

That nmeans stricter environnmental
regul ations for forever chem cals and ot her
| ong-l asting contam nants, and for the conpani es,
corporations, and governnent entities that produce
them as well. And that is the end of ny statenent.
THE HEARI NG OFFI CER: Thank you very
much, Reverend Tate. G eat.
MR. TATE: Thank you. Have a good day.
THE HEARI NG OFFI CER: Thank you. W
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are going to break for lunch now W' Il return at
1:15. |If there is nore public comment to be given, we
will take it. O herwise, we will nove to opening
statenments. Thank you all

(OFf the record.)

THE HEARI NG OFFI CER: Let's cone back
fromthe |unch break, please. All right. W broke
fromlunch. W are back now First et nme ask in the
room is there anyone here who would like to offer a
public comment who has not already comented? No.

Al right. |Is there anyone on the platform who would
li ke to offer public coment who has not already
comment ed? Please raise your hand. | see AR And
this is Anna Rondon?

MS. RONDON: Yes.

THE HEARI NG OFFI CER: Wbul d you state
and spell your nanme, please?

MS5. RONDON: |'m Anna Rondon, A-N-N-A
R-ON-DON

THE HEARI NG OFFI CER: Thank you. Do
you swear or affirmto tell the truth?

MS5. RONDON: Yes, | do.

THE HEARI NG OFFI CER:  All right. I
wll start your three m nutes.

M5. RONDON: Thank you. Dear Menbers
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of the New Mexico O and Gas Comm ssion, ny nanme is
Anna Rondon and | stand before you as an indi genous
woman, Navaj o wonan, deeply committed to protection
and wel | bei ng of our comunities. | amhere to urge
the full disclosure of PFAS contents in our water
sources, and to highlight the critical need for
transparency and accountability.

Throughout history, and in particularly
United States history, there has been significant and
tragic incidents where industries have wthheld
crucial information fromthe public resulting in
severe health consequences. The tobacco industry's
failure to disclose the addictive chemcals in
cigarettes stands as a stark rem nder of devastating
I npacts that a | ack of transparency can have.

Despite clear evidence of the harm the
t obacco i ndustry chose profit over people's |ives,
| eading to the w despread addiction, illness, and
death. The people won mpjor lawsuits with this
i ndustry, and any industry that has posed danage and
harm to our people should have lawsuits fil ed.

We now face a simlar threat with PFAS,
often referred to as forever chemcals, due to their
persi stence in their environnment and the body. PFAS

contani nati on has been |inked to nunmerous health
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| ssues, including cancer, liver damage, and

devel opnental problens. As these chemicals infiltrate
our water supplies, the health and safety of New

Mexi co residents are at risk.

It is inperative that New Mexico's Q|
and Gas Comm ssioners take decisive action to protect
its citizens. W demand full disclosure of PFAS on
tainting our water sources. The public has a right to
know what's in their water, and transparency is the
first step towards addressing and mtigating this
serious issue. The parallels between the tobacco
I ndustry's past actions and the current situation wth
PFAS are very clear. Both involve the conceal nent of
danger ous substances and their resulting harmto the
publ i c health.

As an indi genous woman, a Kin Ya' aani i
Cl an woman, | am acutely aware of the profound
connecti on between comunities and the | and and water
that sustains us. W have a responsibility to
saf eqguard these resources for future generations, and
we must be protected fromthe effects of PFAS. | urge
the New Mexico O | and Gas Conmm ssioners, | plead with
you, to prioritize transparency, accountability, and
public health.

Let us not repeat the m stakes of the
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past. Full disclosure of PFAS contents is not just a
necessity, it's a noral inperative. Thank you for
your attention and the commtnment in the oath that you
t ook as Conm ssioners to stand for the citizens of New
Mexico. In beauty it shall be. Ahehee. Thank you.

THE HEARI NG OFFI CER: Thank you, Ms.
Rondon. |Is there anyone el se on the platform who
would like to offer a public comment now? There wll
be nore opportunities tonorrow, Thursday, and Fri day.
| don't see -- Sue Schuurman?

M5. SCHUURMAN: Can you hear ne?

THE HEARI NG OFFI CER:  Yes. Wbuld you
state and spell your nane for the record, please?

M5. SCHUURMAN: Sure. Thank you very
much. M first nane is Susan, S-U-S-A-N, and ny | ast
nane i s Schuurman, S-C-H-U-U R- M A-N.

THE HEARI NG OFFI CER: Do you swear or
affirmto tell the truth?

MS. SCHUURMAN: Yes, | do.

THE HEARING OFFICER: |'IIl start your
t hree m nutes.

M5. SCHUURMAN: Sure. Thank you very
much. | just have a very brief statement. | would
like to urge the OCC to take the reasonable step to

require conpanies to disclose what chemcals are in

Page 139

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

the drilling fluid, because the health of workers and
everyone who drinks water is at risk. PFAS is just
too dangerous in tiny anmounts not to take this
protective action. Thank you very nuch.

THE HEARI NG OFFI CER: Thank you very
much. Anyone else on the platforminterested in
offering public comment at this time? All right. 1In
t hat case, we are going to turn to the technical case,
consistent with the public notice of this matter.

And Sheila, before | forget, if you
woul d pl ease, if sonmeone else gets on the platform and
asks when they m ght be able to make public comment,
pl ease tell them | won't invite it again until after
the first technical witness, and if they want a nore

time certain, they can join us at 8:30 tonorrow

nor ni ng.

M5. APODACA: Okay. Thank you.

THE HEARI NG OFFICER:  All right. So we
have five -- six parties, excuse ne, with EOG and

each party is allotted 20 m nutes for an opening
statenent. You may nmake your opening statenment right
now or you may reserve it. Certainly, | think NEE s
going to reserve, as | don't believe they're with us
right now M. Davis, would you like to start?

MR. DAVI S: | woul d. Thank you, Madam
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Hearing O ficer. Good afternoon, Conm ssioners. MW
name is TimDavis. | represent WIldEarth Guardi ans.
And the petition that you accepted asked a very sinple
question of you. It asked you to ban the use of PFAS
substances i n downhol e operations, and then it
requests full disclosure of all chem cals that are
used in downhol e operations in order to enforce that
ban.

And if we don't know the chem cal s that
are going down hole, then we can't be certain that
those chenmicals are not PFAS. This proposed rule is
rooted in the fact that PFAS poses a serious public
health threat and an environnental threat. It also
recogni zes that as the law currently stands,
regul ators do not know all chem cals that are being
used in downhol e operations, and neither does the
publ i c.

It is inportant to note that Guardi ans’
proposed rul e does not require the disclosure of trade
secret chemcals. It sinply prohibits the use of
undi scl osed chemcals. So in other words, it puts a
choice to the holder of the trade secret. They can
either disclose it and use it or they can keep it as
undi scl osed but not use it in New Mexico.

The oil and gas industry is currently
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di scl osing a significant anount of chem ca
i nformati on per the regul ations that we have right
now, and they're disclosing that on the FracFocus
dat abase. And in an op-ed that NMOGA subm tted on
Saturday to the Santa Fe New Mexican, they recognized
the fact that they're already disclosing chemcals in
t he FracFocus database. But in this sanme op-ed, NMOGA
m srepresents the | aw and m sl eads the public into
believing that all chem cals are disclosed,
conveniently | eaving out that current disclosures
i ncl ude chem cal s whose names and chem cal abstract
nunbers are withheld as proprietary.

Qobviously if there was already a
requi rement for full chem cal disclosure in New
Mexico, like there is in California and Col orado, we
woul dn't be here today asking you to require it. In
order to carry out our proposed provisions to ban PFAS
and undi scl osed chem cals in downhol e operations,
we' ve al so included proposed changes to the
definitions and adopted proposed redlines from OCD
that are related to testing for groundwater
contam nation, and we've al so included proposed
community notification provisions.

And again |'d |ike to make clear that

Guar di ans' request is to ban PFAS and undi scl osed

Page 142

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

chem cals in all downhol e operations. And ny
experience with these rul emaking hearings is that |
often learn during the course of the hearing. And so
acknowl edging that, 1'd al so request that Guardi ans
has an opportunity to present a final proposed redline
rule to the conm ssion to ensure that our proposed
redline does carry out our intent here, which is to
ban all PFAS in downhol e operations and ban all
undi scl osed chem cal s in downhol e operati ons.

Sol'd like to briefly just state that
you have statutory authority to adopt our proposed
regul ation, and that is in the rul emaki ng provisions
powers that you're given under 70-2-12(B)(15) relating
to the regulation of produced water, as well as
subsections 21 and 22 related to the regul ati on of
nondomesti c wast e.

You wi Il hear fromthree technical
w tnesses from Guardians. First, you'll hear from
Dusty Horwitt, and M. Horwitt is in the hearing room
with us today. He's a |lawer and the author of seven
reports related to the use of PFAS and | oophol es which
prevent full disclosure of chemcals used in oil
operations, including a report focused on New Mexi co.

His testinmony draws on his reports and

his research to explain that the use of PFAS has
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al ready been disclosed by oil and gas operators in New
Mexi co, gaps exist in our chem cal disclosure
reporting requirenents, and that these gaps prevent
regul ators and the public from know ng all chem cals
that are used in oil and gas downhol e operations,
I ncl udi ng ones that may not start off as PFAS but
could break down into PFAS. M. Horwitt's testinony
further explains that other states have closed simlar
dat a gaps.

You will also hear from Professor John
Speer. He's a professor of civil and environnental
engi neering at the Col orado School of M nes, and his
specialty is subsurface environnental m crobiol ogy.
Hi s testinony explains that oil and gas wells w |
eventually |l eak at some point, and this is due to
m crobi al -i nduced corrosivity, seismcity, or a
conmbi nation of those two factors, and that this
requires indefinite retention of the disclosed
chem cal information.

Dr. Speer also explains that the
subsurface is alive and is an ecosystemitself, and
t hat should al so be protected from PFAS and
undi scl osed chem cals. W should at |east know what
we are putting down hole. His testinony further shows

t hat chem cal s used in downhol e operations can spread
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through fate and transport processes, and that deep
strata can and do communicate with shall ower strata.
Dr. Speer will also appear in person.

Next you will hear from Dr. David
Brown. He's a public health toxicologist. He has
ext ensi ve experience working on public health issues
affecting communities in the Marcellus Shale oil and
gas fields, and has co-led several studies of oil and
gas inpacts on comunities at the Sout hwest
Pennsyl vani a Environnental Health Project.

Dr. Brown's testinony focuses on the
toxicity of PFAS, the need for conplete chem ca
di sclosure froma public health standpoint, and the
public health | essons |earned fromthe Marcell us
Shale. Dr. Brown will appear on the Mcrosoft Teans
pl at f or m

We al so have one fact witness. That is
Melissa Troutman. Ms. Troutman is the climte and
energy advocate with Wl dEarth Guardi ans, where she
works with comrunities and individuals inpacted by oil
and gas spills and em ssions. Her testinony is a
conpilation of state held data. This data comes from
OCD dat abases and acknow edges that fluid spills can
and do happen, and at tines these spills affect our

freshwat er resources.
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Because fluid spills can contain
contam nant used in downhol e operations and are a
potential pathway to exposure, Guardians subm tted Ms.
Troutman's testinony to make sure this state data is
part of the record in this proceeding. M. Troutnman
al so references an NED webpage, where the Environnment
Depart nent acknow edges that 78 percent of us get our
drinking water, in New Mexico, from groundwater
sour ces.

Because the overwhelmng majority of
New Mexi cans get our drinking water from groundwater,
we shoul d know the universe of potential contam nants
when a spill occurs or when the integrity of a well is
i n question. Also note that WI dEarth Guardi ans
exhibit 7 is the New Mexico Bureau of Geol ogy and
M neral Resources report entitled "Climate Change in
New Mexico Over the Next 50 Years | npacts on Water
Resources."” As the report acknow edges, our
freshwater resources are only going to becone nore
scarce through clinmte change.

l"d like to briefly tal k about the fact
that what we're asking for is already law in
California and Col orado. California and Col orado both
require full chem cal disclosure in the oil field

w thout regard to trade secrets. Those |laws are
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W | dEart h Guardi ans exhibits 4 and 5, and just |ike
t he proposed rule, require full disclosure.

Thi s nmeans that each individual
chem cal in a chem cal product that's used in
California and also in Col orado nust be disclosed.
And if that sanme chem cal product is used in New
Mexico, it does not have to be disclosed. In New
Mexi co, those chem cals could be clainmd as
proprietary, and this rule seeks to change that. W
ask that New Mexicans are afforded the sane
protections and access to chem cal safety data that
Cal i forni ans and Col oradans al ready have.

|'d like to touch briefly again about
t he op-ed that was published on Saturday by NMOGA
just to clear up what | think is something that is
probably m sl eading. The op-ed stated that "the
i ndustry is already required by law to report their
chem cal usage and ensure that PFAS are not
intentionally utilized while protecting proprietary
I nformation and trade secrets, to keep Anerican
conpani es conpetitive." There is no PFAS ban in New
Mexi co. There is no requirenment for full chem ca
di scl osure in New Mexi co.

As | think some of the comenters

poi nted out this nmorning, before the governor was
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el ected, she nade a prom se, and that canpaign prom se
was that as governor she would "require the mandatory
di scl osure of what chem cals are used in hydraulic
fracturing to better protect groundwater." That was

i n 2018, released during her gubernatorial canpaign.
And this proposed rule is aligned with that canpaign
promse. And it's an opportunity to further
groundwat er protections in New Mexico.

Next 1'd like to just address sone of
the arguments that NMOGA made in their prehearing
statenent. First there is an argunent that Guardi ans
I's seeking to sonehow confl ate produced water with
nondonesti c waste or change the definition of produced
water. We are not doing that. If wanted to do that,
we woul d have included a change in those definitions
in our redline. So | just want to make clear that
that is not what we're trying to do, and | don't think
we need to spend any time on that at this hearing.

Second, one of NMOGA's wi tnesses
all eges that full chem cal disclosure could cause
sonet hing call ed "chenmophobia." That's a type of
anxi ety anong comunities in areas of oil and gas
extraction. Interestingly, however, NMOGA does not
argue that chenophobia already exists. After all

partial disclosure is already happening on FracFocus.

Page 148

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

It's hard to understand how full chem cal disclosure
woul d be so much scarier than partial disclosure or
how it would sonmehow | ead to an epidem c of anxiety.

The bottomline is the public should
have a right to know what chem cals they are
potentially exposed to so they can make the best
deci sions for thenselves, their healthcare providers
shoul d have access to that data, and that would help
with diagnosis and treatnent of ailnments, which nmany
peer reviewed studies have confirnmed do increase with
close proximty to oil and gas operations.

First responders should know chem cal s
they and patients are exposed to energent situations.
Researchers should are know chem cals they are | ooking
for in characterization efforts or studies of
subt erranean ecosystenms. And |ast, but certainly not
| east, the regulators should know the universe of
chem cals present at a spill site, or when there is a
wel | bl owout, or when a nmechanical integrity issue is
present. This would make cl eanup and renedi ati on nore
t horough and | ess expensi ve.

In short the industry is saying, "Trust
us, but not the public,” a public that includes
pr of essi onal s across many fields: Doctors, energency

personnel, academ c researchers, not to nention
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not hers, fathers, elders, children, oil field workers
and their famlies. W believe that trust requires
transparency and accountability, and this is what New
Mexi cans deserve.

Next I'd like to talk about the
definition of PFAS. NMOGA points out that six states
use the PFAS definition proposed by their experts,
assert that this definition is appropriate because it
covers PFAS that we already know has been used in oi
and gas. \What they failed to say is that 23 states
use CGuardi ans' proposed definition, and that includes
t he Col orado PFAS Ban and Di sclosure Law. W/ dEarth
Guardi ans' Exhibit 8 conpiles all these definitions
fromthese 23 states.

NMOGA al so does not acknow edge that we
only know certain PFAS have been used in oil and gas
because those are the ones that have been discl osed.
W thout full chem cal disclosure, we sinply do not
know what has been used, and there is no restriction
on what could be used in the future.

The Uniform Trade Secrets Act is not a
barrier to pronul gating the proposed rule. W would
request the opportunity to brief this issue for the
comm ssion. | think this is a very inportant issue

and I'mgoing to briefly touch on it, but I would
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really like to be able to provide sonething in
writing.

The Uniform Trade Secrets Act does not
prohi bit disclosure of trade secrets. |t provides a
cause of action for "the m sappropriation of a trade

secret,"” and it provides that you can sue for damages
and/or injunctive relief. "M sappropriate" is defined
in the statue, but the bottomline is that disclosure
by the holder of the trade secret is not
m sappropriation.
The proposed rul e does not require
di scl osure of trade secrets. It does not, however,
al so prevent a trade secret holder fromvoluntarily
disclosing. |If a trade secret holder will not
di sclose the trade secret, the rule sinply says, "Wl
t hen you cannot use that in New Mexico," but it is a
deci sion for the holder of the trade secret to neke.
By the way, Colorado also has passed
the Uniform Trade Secrets Act, and they require full
di sclosure. Quite sinmply, the proposed rul e does not
“nullify" the protections of the Uniform Trade Secrets
Act as all eged by NMOGA.
The Comm ssion has i ndependent
authority to regul ate produced water and nondonestic

waste, and protect human health and the environnent,
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and it can exercise that authority to ban the use of
PFAS and undi scl osed chem cals, and it can | eave the
deci si on of whether to disclose chemcal identifies to
the holder of the trade secret. Wen a trade secret
hol der discloses, it is not m sappropriation under the
Act .

Additionally the disclosure of a
chemcal identify is Iike disclosing the ingredient to
a recipe. W are not asking for disclosure of
reci pes. W' re asking for disclosure of ingredients.
It's notable that NMOGA acknow edges the trade secrets
definition in the Uniform Act protects fornulas, but
it applies that definition to fracking constituents,
and that's on page 20 of the prehearing statenent.

NMOGA t hen characterizes the choice to
di scl ose as a Hobson choice, but it fails to
acknow edge that the entities benefitting fromthe
choice to disclose -- doctors, researchers, governnment
agencies, elected officials, energency nedi cal
professionals, teachers, nothers, elders, et
cetera -- they fail to acknow edge that a chem ca
identify is not a trade secret.

And if you read the Col orado and
California acts, you'll see that that's what they've

done in those states. They say in those | aws that
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chem cal abstract service nunbers are not trade
secrets. Fornulas are. |Ingredients are not.

In order to properly comruni cate the
ri sks associated with injecting toxic chemcals
under ground at high pressure, especially in
eart hquake-prone areas, as well as risks associ ated
with routine spills that can contain chem cals,
community notification of what chem cals are invol ved
IS necessary. |In our petition we have proposed
specific community stakehol ders that should receive
such communi cations, and there are no restrictions on
how t hi s conmuni cati on can be delivered. 1'd also
like to point out that it tracts the Col orado | aw t hat
their |egislature passed.

That brings nme to ny | ast point about
NMOGA' s prehearing statement. \While we agree that OCD
and OCC have very limted jurisdiction to regulate to
protect the environnment and public health, for
exanple, it cannot consider environnmental inpacts in
permtting new wells; however, this Conm ssion can
regul ate produced water and nondonestic waste for the
protection of the environnment and the public health.
That's the only place that those words appear in the
O | and Gas Act.

NMOGA argues that the comm ssion has no
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jurisdiction to regulate the "generation of produced
wat er and nondomestic waste," because the word
"generation" does not appear in the Gl and Gas Act;
however, in order to properly regul ate produced water
and nondonestic waste, OCD needs to know what
constituents may be added in drilling, fracking, and
ot her downhol e operations. Chem cal disclosure is
needed to do this.

Addi tionally once chem cals are
di scl osed, the comm ssion and Division can regul ate
the disposition of a toxic constituent by banning it
in the first place. |In other words, the power to
regul ate what constituents m ght be added to produced
wat er and nondonestic waste is inherent in its power
to regulate the disposition of produced water and
nondomesti c wast e.

As an exanple, OCD has authority to
regul ate the disposition of waste contained in the Pit
Rul e. OCD has many rul es governing that waste,

i ncl udi ng regul ati ons about specific constituents.
For instance, OCD is regulate the amount of chloride

i n waste that oil and gas operators want to bury. The

Pit Rule requires operators to fill out form Cl44

detailing the well information, the APl nunber, the

OCD permt nunber, well |ocation, and the amount of
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chloride in the waste stream

And it also requires an oil field waste
stream characteri zati on of waste streans to be
permanently buried. [|f OCD has the authority to
regul ate chloride in wastes, it also has the authority
to regul ate other constituents in oil and gas wastes,
| i ke PFAS.

So in conclusion, again, Guardians is
asking you to ban PFAS and undi scl osed chem cals in
downhol e operations. W request an opportunity to
submt a final redline proposed rule after the
hearing. And if the industry has transitioned away
from usi ng PFAS, then they should disclose al
chem cals used in downhol e operations to show that.

If we don't ban PFAS now, nothing prevents its use in
the future. Thank you.

THE HEARI NG OFFI CER: Thank you, M.
Davis. W don't have NEE with us today, so they wll
necessarily be reserving their opening statenment. Let
me ask the division. M. Tremaine, would you like to
do it now or |ater?

MR. TREMAINE: Yes, |'Ill proceed now.
Thank you.

THE HEARI NG OFFI CER:  All right. Thank

you.
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MR. TREMAI NE: Good norning, or
afternoon at this point, pardon nme, Madam Heari ng
Exam ner, and M. Chair, and the comm ssion, and the
public. | want to start by thanking the parties and
the comm ssion. At the tine of the first petition in
this matter, the proposal | ooked remarkably different
than it does today, and at that tinme that was a
proposal that OCD could not support.

OCD requested tine to secure expert
servi ces and engage in stakehol der discussions, and |
want to highlight, before we start this process, that
both the petitioner, WIldEarth Guardi ans, and the
regul ati ng community engaged in discussions with OCD
to find the appropriate way to make the core el enents
of this petition work. |In particular, the petitioner
worked with OCD and ultimately proposed a quite
substantial revision to the original proposal.

| also want to thank the public
commenters and observers for their participation and
t hank everyone in advance for their patience and
understanding. We're halfway through the first day of
a four-day hearing on extrenely technical issues,
whi ch we are necessarily discussing in the framework
of a discrete and very limted statutory authority.

Sonme of the issues raised generally in the public
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comment cannot be addressed by this notion. But we
are here, particularly the division is here, to work
t hrough this very conplicated and sensitive topic to
address it in a nost equitable way possible in the
context on oil and gas devel opment and producti on.
The purpose, in ny mnd, of this
rulemaking is in large part to address the specific
potential use of PFAS that is not addressed as part of
the | arger PFAS problem from ot her sources.
Utimtely we arrive at a proposal that includes a ban
on the use of PFAS in conpletion activities, requires
certification that qualifying PFAS were not used by
operators, creates a reporting and discl osure
requirenment to the OCD in the event of potenti al
contam nation, and trigger necessary investigations
and renedi ati on under existing Comm ssion rules.
During the course of this hearing, we
will be putting forward the testinony of three
Wi t nesses, Dr. Court Sandau and Dr. Erik Martin.
W' Il respectively address the chem stry and
t oxi col ogy of PFAS, the foundation for the division's
proposed rule definition of PFAS, and the rule and
limts of PFAS testing nethodologies. And then M.
Brandon Powel |, Deputy Director of the OCD, wll

provide testinony to explain the remaining structure
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of OCD s proposal and the reasons why OCD is
recommendi ng changes to the |atest petition to allow
that, to allow the core elenents of this petition to
work within the existing statutory framework and
resource limtations of the Ol Conservation Division
At the end of this hearing we believe
that the record will show that PFAS chem cal s as
proposed to be defined by OCD warrant regulation as to
their use in oil and gas due to the consensus that at
| east sonme of the chem cals are harnful to human
health in reliance on industry representation that
PFAS are not currently used, it is not necessary for
use in conpletions operations, and the prohibition on
their use achieves the goals of protecting public
heal th and the environnment w thout harm ng industry.
The scope of the definition in our
proposal is appropriate regardless of history or
current use of PFAS, as chem cals falling under the
proposed definition have the potential for future use,
so this prohibition on their use and structure
proposed by the division is forward-|ooking. W
believe that the record will show that there are
possi bl e pat hways from conpletion liquids to
groundwat er, so the proposal is warranted and

addresses a real if potential or debated to its extent
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probl em

We do expect extensive debate and
di sagreenent on a periphery of terms, or at |east the
nost robustly stated conclusions, but | believe that
the record should fairly review a consensus on those
core issues, that PFAS can be harnful to human health,
the use of PFAS in oil and gas conpletions activities
creates at |east a potential pathway of exposure to
humans, that prohibiting use in conpletions will not
materially detrinment oil and gas operations, and that
oil and gas operations may proceed in the future
effectively without the use of PFAS.

| would like to clarify a few things
that we do not believe will be shown in the record and
that the division disagrees with. Full public
di scl osures of proprietary information are not
supported by the OCD at this time in observance of the
Uni form Trade Secrets Act. OCD does not take a
position on the voracity of such of a public policy,
but this, we believe, would necessitate a |legislative
updat e.

In addition to the Uniform Trade
Secrets Act, one statute of particular concern to the
division is that trade secrets within the possession

of the division, if held and narked, identified as

Page 159

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

trade secrets, are accepted fromthe Inspection of
Public Records Act.

There is a potential that PFAS coul d be
addressed as part of a Groundwater Di scharge Permt
under Water Quality Act; however, that's a very small
conponent of OCD s purview, and we believe that the
current structure of the petition as we proposed
antici pates OCD addressi ng any such inpacts under part
29 or 30, which are pronul gated under the authority of
the Ol and Gas Act. So as stated earlier, in
reference to Counsel's statenents, we do not believe
that the bul k of the proposal is going to fall under
t he exception, as stated -- as referenced in the other
st at ut e.

OCD s proposal does not contenplate a
definition inclusive of all possible PFAS chem cal s,
and there's a very practical reason for this, that
until OCD is able to test or order testing to verify
for any particular chem cal, OCD cannot possibly
enforce prohibition. So if there is a rule
promul gated that prohibits the use of an expansive
list of potentially thousands of chem cal conpounds,
OCD wi Il have no neans or ability until testing
nmet hodol ogi es are updated to actually verify the

exi stence or the ampbunts of those chem cal conpounds.
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And so you will see, as we work through the division's
proposal, that we have identified a definition of PFAS
generally that is nore broad than that proposed in the
redline from NMOGA but is Ilimted to existing and
future updates to testing nethodol ogi es.

There are nunber of things that this
rule -- that this hearing will not address, which is
that it wll not change the way that the division
addresses rel eases or groundwater abatenent once those
occur. It will not address potential surface uses of
PFAS, and it does not address air quality or PFAS from
non-oil and gas sources.

In ternms of the other party proposals,
OCD does not support a ban on the use of all
proprietary chemcals. This relates to the Uniform
Trade Secret Act, but also, as will be explained,

t here are nunerous other proprietary or trade secret
conpounds that we do not believe will be supported by
the record necessary to support a ban that have
nothing to do with PFAS. So essentially this proposal
of banning the use of anything that's listed as
proprietary would ban the use of chemcals that we're
not tal king about during this hearing froma
perspective of human heal th inpacts.

OCD does not concede NMOGA' s generation
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versus disposition argunment. There is a |egal
distinction to debate there, but within the context of
this petition's |anguage, | don't see a difference in
effect, and |'mhoping, | do not believe that this
needs to be litigated, sinmply clarified in terns of

di scussing the petition.

Further, OCD cannot support proposed
| anguage that el evates the requisite intent of
operators to an unreasonabl e degree. Essentially
operators nust be held responsible for additives in
conpletions fluids. This is an inportant distinction
because OCD s authority does not extend to, for
I nstance, chem cal manufacturers outside of the oi
and gas industry.

So to effectively regul ate PFAS,
operators nmust be held responsible for additives that
are included by manufacturers and used by the
operator, whether or not the operator at the tine took
the necessary steps to know of their use, so
essentially creating an inpetus for operators to
require that information so that that they know
exactly what they are certifying that they are not
usi ng.

The rule nust require operators to

obtain, as | said, obtain necessary details related to
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any conpl etion act additive. Now the nuance here, the
flip side of this, is that it is not OCD s intent to
hol d operators accountable for PFAS contam nation that
originates from sources outside of oil and gas, and
that is a very conplicated proposition potentially.

| think it will becone necessary during

this hearing to clarify the rules proposed coverage

of -- potential coverage of drilling fluids, which we
wll address, and | will notice separately through
rebuttal testinmony fromM. Powell. | think that this

contenpl ates the necessary nodifications to sections
of the rule, to different sections of the rule.
Dependi ng on exactly how it's proposed for a PFAS ban
to address using drilling fluids, we will need to
clarify that the structure is appropriately noticed in
appropriate outgrowth of the current petition.

Additionally there are other safeguards

related to the drilling processes, drilling fluids,
and materials that are used, that M. Powell is able
to explain. So drilling fluids, and references, and

W | dEarth Guardi ans' testinony to downhol e operati ons
was not really contenplated by OCD in review of the
revised petition due to the use of conpletions and
reconpl eti ons | anguage, but | think it's sonething

that we're going to need to tal k about as we nove
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t hrough the hearing. We will continue to work with
the parties during this hearing to address those
concerns and ultimately it's OCD s understandi ng that
fluids used while drilling through freshwater zones
are already limted under OCD rule and practice, which
we can address at a later tine.

So ultinmately when you | ook at the
division's redline, OCD proposes a definition of PFAS
that will automatically grow with the scientific
consensus and testing nethods avail able, which wll
allow OCD to actually and effectively enforce the
rule. We do support if the petition does support a
triggered reporting nechanism where conplete
i nformation is disclosed to OCD, so in the event of,
|i ke, a loss of containnent froma casing failure, for
i nstance, full chem cal disclosures will be required
under our proposal to the OCD. So that's the line
we're drawi ng, where we don't believe that there's
authority to require that disclosure publicly -- that
has to be a | egislative mandate -- but in terns of
effective enforcenent, we do believe that that
i nformation in specific circunstances can and shoul d
be held by the division absent a | egislative
amendnment. We believe OCD s authority allows us to

require that disclosure.
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Further as a rul emaking petition rather
than a legislative proposal, it's inperative that the
conm ssi on adopt a version of the rule that's
effective, given the existing statutory authority and
the resources of the division, as this Comm ssion, as
you know, is not authorized and enabled to expand
either the authority or those resources. W believe
that OCD s redline proposal achieves each of these
goal s and shoul d be adopted, with any nodifications
and clarifications deened necessary and appropri ate by
the comm ssion, at the summation of the hearing.

Thank you.

THE HEARI NG OFFI CER: Thank you, M.
Tremaine. Let's see. M. Muxwell, do you have an
openi ng statenent?

MR. MAXWELL: Your Honor, | would
reserve ny tine.

THE HEARI NG OFFI CER:  All right. Thank
you very much. Let's see. |Is the EOG representative
on? No? All right. They can reserve if they'd |like.
And to NMOGA, Ms. Mul cahey.

M5. MULCAHEY: Good afternoon. Thank
you, Madam Hearing O ficer and thank you to the
conm ssion. Thank you to the other parties in this

matter, as well as all of the fol ks that provided
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public coment this norning. W appreciate everyone's
tinme.

| would start by sayi ng NMOGA supports
prohibiting intentionally added perfluoro- and
pol yfl uoroal kyl substances, PFAS, to the chem ca
additives used in hydraulic fracturing fluids in the
conpl etion of reconpletion of oil and gas wells. W
want to make that position very clear.

NMOGA supports the proposed regul ati ons
where they are consistent with (1) up-to-date
scientific standards, data, and understandi ngs of
PFAS, (2) where they are technically feasible and
technically correct, and (3) consistent with the
comm ssion's statutory authority. As NMOGA w ||
denonstrate, based on the disclosures in FracFocus,
the oil and gas industry has already discontinued
usi ng two PFAS conpounds historically used in downhol e
oper ati ons.

The Physicians for Soci al
Responsibility report on New Mexico identified two
speci fic PFAS conpounds that were historically used
downhol e in New Mexi co. These conpounds are (1) PTFE
whi ch has not been used since 2020. (2) fluoroal kyl
al cohol substituted polyethylene glycol. M lord, is
that a mouthful. W are going to call that FPEG for
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short. FPEG has not been used in operations in New
Mexi co since 2015.

NMOGA has proposed a definition of PFAS
in this rul emaki ng. NMOGA proposes the follow ng
definition of PFAS: "Substances with two or nore
fully fluorinated carbon atonms.” NMOGA proposed this
definition for two reasons: (1) it is the definition
of PFAS that the Environnental Protection Agency, the
agency tasked with regul ating the manufacture, inport,
and control of PFAS and PFAS contai ni ng substances,
adopt ed under the Toxic Substances Control Act, or
TSCA. This is the TSCA definition. Second, this
definition is both tangi ble, and executable, and
enf or ceabl e.

No anal ytical nmethod currently exists
t hat can analyze for a single fluorinated carbon
conpound, |ike WEG and New Energy Econony proposes.
Not a single analytical nethod. Wthout any nethod to
verify conpliance through analytical sanpling, any
definition of PFAS that contains a single fluorinated
carbon atom woul d be unenf orceabl e.

In the alternative, NMOGA supports the
definition of PFAS propounded by the division. While
the division's definition does include a single

fluorinated carbon atom it also specifically
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i dentifies anal ytical nethods to be used for
conpliance. Currently these analytical nethods all
require two or nore fully fluorinated carbon atonmns,
whi ch makes the division's proposed definition
tangi bl e, executabl e, and enforceabl e, because as |
al ready nentioned, WEG s definition has no anal yti cal
met hod t hat exists today.

At the sane time, the division's
definition, while including a single fluorinated
carbon atom defines PFAS in a manner to allowit to
be a living definition. That is, as the scientific
under st andi ng and anal yti cal capabilities of PFAS
advance in the future, analytical nethods can be added
to this definition.

Rel at edl y, NMOGA has al so proposed a
definition for "intentionally added PFAS." NMOGA
proposes the followng definition: "PFAS that are
del i berately added during the manufacture of a
chem cal product to serve an intended function in the
final product.”™ NMOGA s proposal to include a
definition of intentionally added PFAS is consistent
with those statutes and regul ati ons passed by all
states that have banned the use of PFAS in various
i ndustrial applications. These states are identified

in WIldEarth Guardians' -- I'll call them WEG or
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Guardi an -- Exhibit 8. Each of these states in

W I dEarth Guardi ans' Exhibit 8 have included a
definition of intentionally added PFAS -- every one of
t hem

NMOGA has included the term
“intentionally added PFAS" with its proposed revisions
to account for the nunerous potential sources of PFAS
that are unrelated to oil and gas operations but my
nonet hel ess result in PFAS being present in the
envi ronnent. These sources can include septic
systens, treated wastewater from wastewater treatnment
pl ants, biosolids used for agriculture, consuner
textiles, like this jacket that |'m wearing,
firefighting foans, and many ot her sources. The
Di vi si on has proposed a sim | ar backstop in its
redline revision to account for PFAS that may be in
t he environnent and that is unrelated to oil and gas
oper ati ons.

Any regul ations that the comm ssion
adopts to prohibit the use of PFAS conpounds in
hydraulic fracturing fluid additives nust be tangible,
execut abl e, and enforceable. That means the
regul ati on needs to be clear, so that it can be easily
i mpl enented by the division and foll owed by the

I ndustry. The regul ation nust be science-based so the
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rule accurately reflects the actual analytical
capabilities to sanple for PFAS conpounds, and the
regul ation nust be flexible to keep pace with
advancenent in scientific understanding of and
anal ytical capabilities related to PFAS.

Furthernore, any final rule also needs
to be tailored to the PFAS that has been docunented in
the oil and gas industry so (1) the rule is not overly
broad in scope, (2) stays within the comm ssion's
authority, and (3) provides a predictable regulatory
framewor k that can actually be inplenented. In
addition to supporting the ban on PFAS intentionally
added to hydraulic fracture fluids, NMOGA al so
supports requiring oil and gas operators to certify
that no PFAS containing fluids have been used in the
fracturing of an oil and gas well.

To inplement this rule, NMOGA urges the
comm ssion to continue to use FracFocus as the
platformfor industry chem cal disclosures. It is a
proven framework for managi ng these disclosures. It
Is a tried and true system There is sinply no good
reason to abandon it.

On the issue of disclosures, NMOGA
cannot support either (1) petitioner's proposal to

provide hydraulic fracturing disclosures to a litany
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of individuals outside of and in addition to the
mandat ed di scl osures in FracFocus. So to be clear,
NMOGA has no issue with continuing to make di scl osures
i n FracFocus, but the additional disclosures that WEG
proposes to a whole litany of individuals is
ridiculous. Second, petitioner's proposal to wholly
ban the use of any chenicals downhol e that are not
fully disclosed in FracFocus is sonmething NMOGA cannot
agree to.

Petitioner has proposed requiring
addi ti onal disclosures outside of FracFocus to
bui | ding owners, area residents, tribal nenbers,
school s, governnment actors, public water systens
adm ni strators, and many, many other individuals and
entities. As Dr. Janet Anderson has testified in her
pre-filed witten draft testinony, Petitioner's
proposal to provide scattershot disclosures to this
litany of individuals and entities w thout any context
and whom | ack the necessary expertise to understand
and interpret such disclosures is contrary to standard
ri sk comrmuni cati on best practices utilized by
t oxi col ogi sts such as Dr. Anderson. Such scattershot
di scl osures can and have caused nore harm than good in
communities, as Dr. Anderson also testifies.

New Mexi co Law recogni zes the
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| nportance -- excuse ne. Likew se, Petitioner's
proposal to ban the use of any undi scl osed chem cal s
vi ol ates New Mexico's | aw and public policy.

New Mexico's | aw recogni zes the
| nportance of maintaining the confidentiality of
val uabl e comercial information, also known as trade
secrets. There has been nuch di scussion al ready here
t oday about trade secrets. This norning, M. Rubin
menti oned sectioned 74-6-15, which is the statutory
provi sion that applies to the Water Quality Control
Comm ssion. 74-6-15 does not apply in this rul emaking
because the conmm ssion is not acting pursuant to the
Water Quality Act. Additionally, even if you were to
assunme that this Conm ssion was acting pursuant to its
constituent Water Quality Act authority, the plain
| anguage of 74-6-15 denonstrates both a strong public
policy and | egal protections for trade secrets. In
fact, that statute continues to protect trade secrets.

New Mexico's Uniform Trade Secret Act
al so protects trade secrets from being publicly
di scl osed. The prohibition against public disclosure
of trade secrets has been codified by statute in this
state and has been case |l aw for at |east 35 years.
New Mexico Law and public policy on trade secrets

apply equally, whether the trade secret information is
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a manufacturing process, software program or a

chem cal additive for hydraulic fracturing. |In fact,
the termused by 57-3(a)(2) for a trade secret

I ncl udes information, a fornula, a pattern, a
conpi l ation, a program a device, a nethod, a

techni que, or a process. It is quite broad.

Petitioner's proposed rule that
requires the full disclosure of trade secreted
fracturing fluids or the inability to use those fluids
downhol e runs afoul of New Mexico Law and public
policy. It seeks to prohibit the use of val uable,
useful, and entirely | egal chem cal additives that
have nothing to do with PFAS, just because the
chem cal is trade secreted.

Petitioners and their supporters are
maki ng the exact same argunments here today that the
conmm ssi on heard back in 2011, when it first adopted
the hydraulic fracturing disclosure rule, and again in
2017, when the conm ssion updated the rule to adopt
the FracFocus form The only difference now is that
Petitioners are pointing to Colorado and California,
which recently nade | egislative changes -- not
regul at ory changes, |egislative changes to address the
di scl osure of chem cals in oil and gas operations.

I n our prehearing statenent on page 8,
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NMOGA di scusses why a | egislative process is different
froma rul emaki ng process, and why that matters. Here
the comm ssion has no |l egal authority to codify
Col orado's |l egislative approach into this regulatory
framework. It makes no sense and would be contrary to
public policy to prohibit downhol e use of effective
hydraulic fracturing chem cals just because they are
not publicly disclosed in their entirety.
Nevertheless in its redlines to Wl dEarth's anended
regul ati ons, NMOGA has proposed a process by which
operators could fully disclose all chemcals to the
Division in the event that such disclosure is needed.

| would al so point the conmm ssion to
19. 15.16.19(B)(2), where the conm ssion has adopted by
reference 29 CFR 1910.1200. Those are the hazard
conmuni cation regulations from OGSHA. Under the OSHA
regul ation at 1910.1200(1)(2) there is already a
process in place whereby heal thcare providers and
force responders can obtain full chem cal disclosures.
That exists already in the rules today. NMOGA's
proposal to do a full disclosure to the Division
strikes the right balance between continued protection
of trade secrets under New Mexico Law while al so
providing regulators with all information when and if

needed.
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Finally, NMOGA has provided a ful
response to the proposed rul emaki ng here today,

i ncl udi ng our | egal argunents and our prehearing
statenent. NMOGA has also included its nodifications
to the proposed rule in redline strikeout format in
NMOGA Exhi bit A,  Those docunents appear in this giant
bi nder that we have provided to the comm ssion. As
the comm ssion will see in these docunents, NMOGA is
substantially in agreenent with the Division over what
portion of the rules should be adopted, what portion
shoul d be rejected, and how the rules should be

nodi fied to make them tangi bl e, executable, and

enf or ceabl e.

Il will not go over every |egal argunent
or technical position in detail that we have provided
i n our prehearing statenent, but | do want to draw the
conm ssion's attention to a few inportant
consi derations that are necessary to bear in mnd as
you consider the testinony over the com ng days.

First it is inportant to keep in mnd that the

conm ssion has no statutory authority over the
"generation" of nondonestic waste, only the

di sposition of nondonestic waste, as enunerated in the
O | and Gas Act.

Petitioners seek to prohibit the
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"generation of PFAS contam nated produced water and
nondonestic waste." |If indeed the conm ssion had this
authority, it could have been included here expressly
in 70-2-12, where, such as in other statutes governing
oil and gas regul ations, specifically generation has
been nentioned. You don't see that |anguage in these
statutes.

MR. RAZATOCS: Hol d on. Ms. Mul cahy,
can you just hang on? It seens we -- | believe we're
back on. Are we back on, Sheila?

MS. APODACA: Let nme make sure. Let ne
make sure.

MR. RAZATOS: | can ask. Brittany, can
you hear us? Paul, can you hear us?

UNKNOWN SPEAKER:  Yes.

UNKNOWN SPEAKER:  Yes.

MR. RAZATOS: Okay. We're back on.
Sorry, Ms. Mul cahy.

M5. MULCAHY: COkay. No problem
Section 72-12(B)(15) provides the conmm ssion with
authority to "regul ate the disposition, handling,
transport, storage, recycling, treatnent, and di sposal
of produced water." 1t makes no nention or
enunerati on of generation. Likew se, section

70-2-12(E) (21) enpowers the comm ssion to "regul ate
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the disposition of nondonmestic waste resulting from
the exploration, devel opnment, or storage of crude oi
or natural gas to protect public health and the
environnent." Again, these enunerated powers are
specific and they are intentional.

Second and rel atedly, Petitioner's
attenmpt to conflate produced water and nondonestic
waste with one another. That is both procedurally and
substantively inproper. Produced water and
nondonesti c waste are defined by statute. Under both
the Division's regulations and the Produced Water Act,
produced water is defined as "an incidental byproduct
fromdrilling for or the production of oil and gas."
Nondonestic waste, which is statutorily defined at
74-3-43(A), is "waste associated with the exploration,
devel opnent, production, transportation, storage,
treatnent, or refinenent of crude oil, natural gas,
and carbon di oxi de gas, but does not include produced
wat er . "

THE HEARI NG OFFI CER: Coul d you wrap
up, Ms. Ml cahy?

M5. MULCAHY: Third, as | nentioned in
this opening statenment, NMOGA supports a prohibition
on intentionally added PFAS in the conpletion or

reconpletion of wells. NMOGA's Exhibit A contains
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redline to WEG s proposed anendnent. NMOGA's Exhi bit
D contains the witten direct testinony of Dr. Stephen
Ri chardson, PE, PEng, and Ph.D. NMOGA's Exhibit E
contains the witten direct testinony of Dr. Janet
Anderson, Ph.D., Toxicol ogy.

Together with its prehearing statenent,
t hese exhibits provide NMOGA' s detail ed science-based
revision to WIdEarth Guardi ans' proposed regul atory
amendnment. NMOGA and its technical experts have
carefully considered and has agreed with Wl dEarth's
proposed anendnent where they consistent with
up-to-date scientific standards, technically feasible
and technically correct, and consistent with the
comm ssion's authority.

At the end of the day and at the end of
this rulemaking, if there is no way to ensure
regul atory conpliance through sanpling and anal ysis,

t hen any regul ations banning the use of PFAS in oil
and gas operations are essentially neaningless. Thank
you.

THE HEARI NG OFFI CER: All right. Thank
you, Ms. Milcahy. Can we turn now to our first
wtness, M. Horwitt?

MR. DAVIS: WIdEarth Guardians calls
Dusty Horwitt.
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THE HEARI NG OFFI CER: Perfect. Do you
swear or affirmthat you will tell the truth, M.
Horwi tt?
MR. HORWTT: | do.
THE HEARI NG OFFI CER: Thank you very
much. Go ahead, M. Davis.
EXAM NATI ON
BY MR. DAVI S:
Q Good afternoon, M. Horwitt. Could you
pl ease state and spell your name for the record?
A Yes. It's Dusty, DDU-S-T-Y, Horwtt,
HORWI-T-T.
Q Did you prepare direct testinony on behalf
of WIldEarth Guardians in this matter?
A Yes.
Q And that is WIdEarth Guardi ans Exhibit 10?

A Yes.

Q Did you prepare rebuttal testinmony in this
matt er ?

A Yes.

Q And that is WIldEarth Guardi ans Exhi bit 947?

A Yes.

Q Do you have any changes to that witten
testi nony?

A No.
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Q Did you review and/or rely on any docunents
to prepare your testinony?

A Yes.

Q Are those the docunents that are in
W | dEarth Guardi ans Exhibits 11 through 55?

A Yes.

Q And your CV is also an exhibit to your

testinony?

A Yes.
Q Is that WIdEarth Guardi ans Exhi bit 97
A Yes.
Q s your witten testinony, direct and

rebuttal, true and accurate to the best of your

know edge?
A Yes.
Q Do you adopt your written direct and witten

rebuttal as Wl dEarth Guardi ans Exhibit 10 and 94 as
your sworn testinony today?
A Yes.

MR. DAVIS: Wth that, Madam Heari ng
Oficer, I would nmove for the adm ssion for the
adm ssion of Wl dEarth Guardians Exhibits 9 through
55, and W I dEarth Guardi ans Exhi bit 94.

(WIldEarth Exhibits 9 through 55 were

mar ked for identification.)
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(WIldEarth Exhibit 94 was marked for

i dentification.)

THE HEARI NG OFFI CER: Okay. Let ne ask
If there are objections fromthe other parties.
Pl ease just speak up.

MS. MULCAHY:  Yep.

THE HEARI NG OFFI CER: Ms. Mul cahy?

M5. MULCAHY: Yes, Madam Heari ng
Oficer. W've had an objection to parts of Exhibit
94, and | guess right now!l wll not only make an
obj ection to the adm ssion of parts of Exhibit 94, |
woul d al so make an oral nmotion in limne to exclude
parts of Exhibit 94, and | have highlighted those
parts here on ny screen, which I amwlling and able
to share if it's easier to visualize it that way.

THE HEARI NG OFFI CER: Yeah. All right.
Sheila, would you allow Ms. Mil cahy to screen share,
pl ease?

MS. APODACA: Yes, she shoul d be
all owed to share.

MR. BLOOM And if we could pause for a
nmoment. We're up here | ooking for Exhibit 94.

THE HEARI NG OFFI CER: Okay. W'l take
just a nonment here to settle ourselves. M. Bloom

are you ready?
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MR. BLOOM  Yes.

THE HEARI NG OFFI CER: Ckay. Geat. o
ahead, Ms. Mil cahy.

M5. MULCAHY: Thank you, Madam Heari ng
O ficer. NMOGA woul d object to and al so would seek to
exclude certain comments in M. Horwitt's rebuttal
testinmony. | have highlighted those here in red on
the screen. And we seek to exclude them because they
are concl usi ons about the chem stry and toxicol ogy of
PFAS that M. Horwitt nmakes in his testinony. And I'm
| ooki ng at WEG Exhi bit 9.

M. Horwitt is an attorney and an
advocate. He has no scientific, technical, or
engi neering training. He is not qualified to opine on
whet her or not certain PFAS are exceptionally toxic.
He is not qualified to opine on the chenm stry of these
PFAS.

He is not qualified to opine on
exposure pathways to these PFAS, and what, if any,
m ght be the results of any such exposures. |'m happy
to go line by line here, sharing ny screen, to
denonstrate what it is that we seek to excl ude.

THE HEARI NG OFFI CER: Let ne first ask
M. Davis for a nore general response to your

objection. | do renenber that M. Horwitt is an
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attorney, and | understand that he has a | ot of
research in his background into this highly

speci alized area, and yet we do have to make sure that
we don't have attorneys testifying as chem sts.

MR. DAVIS: Yeah, in addition to that,
"Il just add on that if we |ook at the citations in
M. Horwitt's testinony, he relies on reliable and
publicly avail abl e sources, and sone of those are
actually the drinking water regul ations.

So any argunent that NMOGA has that he
cannot sinply conpile this information fromthese
publicly avail able sources and apply themto his
testi nony regarding regul ations, |egal |oopholes,
woul d just go to the weight, but | don't think that
that makes it inadm ssible at all.

It's certainly relevant, which is the
standard for adm ssion in this proceeding, and M.
Horwitt has al ready been qualified as a technical
expert. And so again | would just ask the commi ssion
to take a | ook at what he cited and then nmake a
determ nati on based on how nuch wei ght you believe
t hat deserves.

THE HEARI NG OFFI CER: All right. So
" mgoing to stay with you there, M. Davis. For

exanpl e, on page 2, the part here that Ms. Mil cahy has
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hi ghlighted in pink, "PFAS are exceptionally toxic," |
don't see a citation right there. Are there -- yeah,
go ahead.

MR. DAVIS:. There are many citations
under that heading and if we, you know, in order to
nove this process along we're nore than happy to
stri ke his heading.

MS. DAVI S: So Ms. Mul cahy, let me ask
you then, to the extent the conm ssion were to be
advised clearly that M. Horwitt is a |lawer, that
anything that resenbles a conclusion that would
require a chem stry degree, for exanple, to reach,
woul d not be his own but would be made only in
reliance of the work of others, and to the extent
those others are included by citation in the
materials, do you think that would remedy it?

M5. MULCAHY: Thank you, Madam Heari ng
Oficer. No, | don't believe it would renedy it.
First of all, it's not just nerely the headi ng here.
That's just one exanple that |'ve provided. But there
are a nunber of numerous other exanples in this
docunment, and | would also say that -- two things in
response to M. Davis.

M. Horwitt has not been identified as

a technical expert. He has been identified as a
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technical witness. And to the extent that he has
relied on other scientific statenments in this paper,
again he is not a scientific expert, so he has no

aut hority, even under a relaxed evidentiary standard,
to rely on those docunents, because he hinself is not
a technical expert in those fields.

For exanple, here, on page 2, lines 15
t hrough 18, he opines on the need for greater toxicity
studi es because there is significant toxicological
data that exists that puts the public at risk and
t hese PFAS are exceptionally toxic. He is not
qualified to make that statenment. Neither does he
cite to any authority for making that statenent.

And so to the extent that he goes
t hrough this paper, through this rebuttal testinony,
in which there are nunerous instances which | have
hi ghl i ghted here about, you know, human carci nogens
and anal ogi zi ng PFAS to other chem cal s and why
they're simlar or different than other chem cals, he
is not qualified to make those statenents, Madam
Hearing O ficer.

THE HEARI NG OFFI CER: Okay. Part of my
chal I enge, of course, is that | -- | wal ked through
this very quickly.

MS. MULCAHY:  Sure.
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THE HEARI NG OFFI CER: Because we
received it this norning. So M. Davis, | share Ms.
Mul cahy's concern that -- again | certainly
recogni zed, even in our prehearing conference | ast
Wednesday, that M. Horwitt had a background and
expertise in research. Right? In legal research in
this area of law. That's who | understood he was
being offered, if you will, as a technical wtness
| ast week.

This just seens different to me this
week, and it seens different to Ms. Mil cahy, as well.
The statenments that seemto ne typically would rely on
expertise in chem stry or toxicology, for exanple.

MR. DAVIS: If | can offer a quick
response to that?

THE HEARI NG OFFI CER: Pl ease.

MR. DAVIS: First of all, the statenent
that's highlighted in purple | believe is sonething
that NMOGA's own wi tnesses acknow edge, so that,
combined with the fact that we are in front of a
Comm ssion that by statute nust have expertise in the
matters over which they regulate, | believe the
comm ssion is absolutely qualified to take a | ook at
this testinony, look at the citations to things |ike

t he Federal Register, Federal Governnent websites,
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scientific studies, and make a determ nati on based on
wei ght .

We are not protecting a lay jury here
and again, | think that the conmm ssion's nore than
capabl e of reading this and assigning wei ght, but M.
Horwi tt does have to have sone facts to which he can
apply, you know, these regulations to show the gaps
that exist in chemcal reporting and why that's
| nport ant.

THE HEARI NG OFFI CER: Ckay. |Is there
any other party who would like to offer a coment on
this objection? | forgot to ask.

M5. MULCAHY: If | may?

THE HEARI NG OFFI CER:  Yes.

MS. MJLCAHY: Madam Hearing Officer,
regardl ess of whether NMOGA agrees with sone of these
statenents or not does not still qualify M. Horwtt
to speak on them And certainly the NMOGA w t nesses
t hat have agreed with sonme of these statenments are
technically qualified. They're Ph.D. toxicologists
wor ki ng specifically on PFAS. They are chem sts
wor ki ng specifically on PFAS.

And regardl ess of the comm ssion's own
amazi ng experience and expertise, this witness still

must be qualified in and of hinmself, and, |ike I
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stated originally, M. Horwitt cannot rely on these
articles because even under the nost rel axed
evidentiary standards, he still has to have the
techni cal expertise to independently analyze, and
under st and, and nmake his own concl usi ons about these
very scientific topics, including toxicol ogy,

chem stry, exposure pathways.

He's not qualified to do that.

O herwse it's all just hearsay. |It's all hearsay.

MR. DAVIS: 1'll just add that hearsay
i's not something that nakes anything inadm ssible in
t hi s proceedi ng.

THE HEARI NG OFFI CER:  Yeah, | --

MR. DAVIS: Rules of evidence don't
apply.

THE HEARI NG OFFI CER:  Yeah. No, |
understand, M. Davis. The rules of evidence do not
apply. And this is a nore sophisticated body -- | say
that with affection -- than your typical jury. Sorry.
By this, | think I said |ast Wednesday, | really do
try to take ny role seriously as sonething of a
gat ekeeper, even if that gate is full of holes, around
maki ng sure that what the comm ssion is focusing on
and has before it can be relied upon to nmake their

decision. That's -- that's ny -- that's ny focus.
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And |'m concerned about sone of the -- sonme of the
rebuttal testinony. | wasn't concerned about the
direct testinony, but sone of this rebuttal testinony
rai ses concerns for ne. Havi ng said that, | don't
know that it is helpful at this nonent to either
strike it all or accept it all, or to walk through
par agraph by paragraph. | don't know that that's

hel pful either, so --

MR. BLOOM  Madam Hearing Officer?

THE HEARI NG OFFI CER:  Yes, Comm ssioner
Bl oom Yeah.

MR. BLOOM  Yes. So as a conm ssi on,
could we be in a position then that we can only hear
fromscientific experts and there can be no consensus
around anything that any PFAS is toxic unl ess we hear
it froma scientific expert?

THE HEARI NG OFFI CER: So | et ne just
of fer an exanple that we tal ked about | ast Wednesday.
It was a hearing | did a very long tinme ago in Eunice,
New Mexi co. There was a man offered as a witness to
tal k about karst near the LES plant proposed, and
there was an obj ection because he had a degree in
geography, the | andscape, if you will, not geol ogy.

And so the way | handl ed that and the

way -- well let ne put it this way: The court of
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appeals, | think, tends to prefer admnistrative
bodi es and agencies to handle it, is to accept it as
part of an offer of proof so that it is in the record,
that is to say, anyone review ng the record can
actually see what was offered.

It's not going to be stricken as in
tear it up, but a warning, if you will, or a caution
that relying on what appears to be a toxicol ogical
concl usion reached by a |lawer is not going to forma
great basis for a final decision for it. Okay? Legal
anal ysis, great. Toxicol ogical conclusions, you ought
to hear that froma toxicologist or a chemst. That's
all.

So let's do it this way. M. Ml cahy,
pl ease, on your cross-exam nation of M. Horwitt draw
a fewlines there, in terns of his -- his background
or experience, and for now, | think we -- we have this
caution here, and I won't admt 94 w thout reservation
for the nonment unless we have further conversations
about it, I'Il accept it as part of an offer of proof.

So pl ease assune that it's in. Please

assune that we haven't yet -- obviously we haven't yet
wal ked through it line by line. | would |like to keep
going. |I'd like to keep going. So where were we?

Are there objections to any of the other exhibits that
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were offered? It's just 94? Ckay. So 94 is accepted
for the nonent as part of an offer of proof, and all
the other exhibits -- M. Davis would you repeat the
nunbers, please? Nine through --

MR. DAVIS: N ne through 55.

MR. ORTH. Fifty-five. And 94. Yes?

MR. DAVIS: Correct.

THE HEARI NG OFFI CER: Thank you. So 9
t hrough 55 are admtted, and 94 is accepted as part of
an offer of proof and may be the subject of additional
di scussi on.

(WIdEarth Exhibits 9 through 55 were

recei ved into evidence.)

(WIldEarth Exhibit 94 was received into

evi dence.)

Al right. 1Is there anything else, M.
Davi s?

MR. DAVIS: The witness is avail able
for questions fromthe conm ssion and the parties.

THE HEARI NG OFFI CER: Thank you. [|'m
going to start with the parties, and |'mgoing to go
in the order of presentation. And then | will go to
the comm ssioners. So again, we don't have NEE. |t
woul d be the division's turn to ask questions of M.

Horwitt if they have them
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MR. DAVI S: Madam Heari ng Exam ner, |'m
sorry. |I'mnot sure we discussed this on Wednesday or
not. | may be renenbering wong fromthe hearings
over the sumer, but | was under the inpression that
we woul d cross in reverse order to presentation, so |
just wanted to get a clarification on what the order
of cross will be.

THE HEARI NG OFFI CER:  AlI'l right. How
do the other counsel feel about that?

M5. MULCAHY: We did discuss it at the
procedural hearing on the 6th, and we said we would go
In the order that the parties proceed, but we're
happy, and | just conferred with M. Tremaine, and he
said he's fine if NMOGA goes. | don't nean to step in
front of any other party, if there's another party
that would like to go and have ne to wait.

THE HEARI NG OFFI CER:  All right. Any
ot her comments? | see your canera on, M. Mxwell.

Do you have a comment on the order in which cross is
hel d?

MR. MAXVEELL: | do not.

THE HEARI NG OFFI CER: Ckay. Thank you.
Go ahead, Ms. Mul cahy. We can go in reverse order.

M5. MJULCAHY: Thank you.

/1l
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CROSS- EXAM NATI ON
BY MR. MJLCAHY:

Q Thank you, M. Horwitt, for being here. W
appreciate it. M. Horwtt, your professional
experience, if I'"'mnot mstaken, is listed in VWG
Exhibit 9. 1Is that correct?

A I think so.

Q Ckay. And M. Horwitt, | ooking at WEG

Exhi bit 9, you are an advocate against -- you've spent
your career advocating against oil and gas. |s that
correct?

A |'ve spent ny career advocating to try to

protect communities from pollution caused by oil and

gas.
Q So the answer is "yes" then. Thank you.
A | wouldn't characterize it that way, but --
Q Ckay.
A -- it's up to you.
Q And M. Horwitt, you are not a chem st.
Correct?

A That's right.

Q And M. Horwitt, you are not a chem ca
engi neer. Correct?

A That's correct.

Q And M. Horwitt, you are not a toxicol ogist.
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Correct?

A That's correct.

Q And M. Horwitt, you have no scientific
education. |s that correct?

A | have -- | don't have a degree in science,

but | have taken nultiple courses in science in
col | ege.
Q Ckay. You do not have a degree in
engi neering. Correct?
A That's right.
M5. MULCAHY: Nothing further. Thank

you.
THE HEARI NG OFFI CER:  All right. Thank
you. M. Maxwell, do you have questions of M.
Horwi tt?
MR. MAXWELL: Your Honor, | do not.
Thank you.

THE HEARI NG OFFI CER: Thank you. M.
Tremai ne, do you have questions of M. Horwitt?

MR. TREMAI NE: No, no further
questi ons.

THE HEARI NG OFFI CER: AlIl right. M.
Davis, any redirect before | go to the conm ssion?

MR. DAVIS: | do not have any redirect.
Thank you.
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THE HEARI NG OFFI CER: All right. Thank
you. M. Chair, do you have questions of this
W t ness?

MR. RAZATOS: | do not.

THE HEARI NG OFFI CER:  Ckay.

Conmm ssi oner Bl oonf?

MR. BLOOM  Madam Hearing O ficer,

t hank you. Can you hear ne? It's live? Yeah. Ckay.
Probably scream ng.

MR. BLOOM Yesterday at this tinme, |I'm
sure | clearly remenbered M. Horwitt's testinony and
the issues that he spoke to. At this point, having
heard a little bit fromall sides, I'mM. Horwitt, if
you could give us a two-m nute sunmary of the issues
you spoke to, | do have sone questions. |'mjust not

sure which person to ask themof, so --

A " msorry? The issues | spoke to?
Q The issues on which you provided testinony.
A Oh yes. Yes, so basically we're -- we are

concerned about the use of PFAS in oil and gas
operations in New Mexico. The organization that |
wrote a report for, Physicians for Soci al

Responsi bility, found that over about a ten-year
period, oil and gas conpani es have used two types of

PFAS as Ms. Mil cahy nentioned in -- in New Mexico,
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PTFE and -- I'Ill try to attenpt this one

al so -- fluoroal kyl al cohol substituted polyethyl ene
glycol, I think.
And we are concerned that those -- that

t hose types of PFAS could pose toxic risks given the
evi dence we know about the types of PFAS that have
been studies for toxicity, which have been found to
have a variety of health harns, including cancer,
preecl anpsia, which is a dangerous condition for
pregnant wonen, |ow birth wei ght babies, and others.
We're al so concerned that there are many, many, nmany
exanpl es over this ten-year period, 2013 to 2022, of
oil and gas operators in New Mexico using at |east one
trade secret chemcal in their oil and gas wells,

whi ch coul d be additional PFAS.

We counted 8,000 sone wells out of a total
of 9,000 wells we examned in that period. And so
given the extrene toxicity of the PFAS that have been
studied for toxicity, you know, we -- we believe it's
very inmportant to have full disclosure of the
chem cals going into oil and gas wells in New Mexico
so that the public can know the extent of the use of
PFAS, and we think it's very inportant to have a
prohi bition on PFAS.

"1l just add, there are two ot her pathways
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t hrough which oil and gas conpanies in New Mexico
coul d use PFAS wi thout disclosing themto the public,
and one is that under New Mexico's |aw, conpanies have
to disclose to the public only chem cals they use in
hydraulic fracturing but not the chem cals they use in
ot her stages or nethods of oil and gas production,
like drilling that precedes fracking, chem cal

fl oodi ng, anything el se.

And so chem cals that could be PFAS could be
used in those other stages and nethods. And then New
Mexico's law al so -- al so says that disclosure does
not have to extend beyond what's in safety data sheets
related to the chem cal products. And what we found
i n our research is that those safety data sheets, at
| east in other states where we've been able to exam ne
them often do not disclose the full list of chem cals
I n the chem cal product.

So in other words, a conpany m ght use a
chem cal product in an oil and gas well. The safety
data sheet could say sonething like, "This product
contains 5 percent nethanol and 25 percent water," and
that's it, and the 75 percent -- 75 percent of the
i ngredi ents could be mssing. And we've seen nultiple
data sheets like that. So if that's the basis for the

di sclosure, it could be inconplete and there could be
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PFAS used wi t hout bei ng discl osed.

Q Okay. Thank you, M. Horwitt. M. Horwtt
and M. Davis, | do have sone questions for y'all, and
If you feel that there's sonebody com ng after you
t hat woul d be nore appropriate to answer that, just
pl ease |l et us know. M. Horwitt, are you confortable

speaking to sone of the public disclosure related

| ssues?

A I think so.

Q Okay. And I'll ask this of NMOGA's w tness,
too, but we heard, | believe, from NMOGA today t hat

PTFE and FPEG have not been used in New Mexico in a
nunmber of years, but how do we know sonething |ike
that with certainty when there are protections for
proprietary information? Do we actually know what has
gone down the well bore in a frack job?

A Yeah. We don't know that with certainty.
We examined in our report the records listed with
FracFocus, which at |east sonme of the w tnesses
mentioned, that that is the repository, the legally
required repository for fracking chem cals for the
State of New Mexi co.

And we al so | ooked at the disclosures to the

State of New Mexico, which used to be -- the

di scl osures used to be made under the law to the state
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rat her than FracFocus, or rather than solely to
FracFocus, and then at a certain point, | think it
was -- | can't renmenber exactly what year, there was a
switch so that the fracking chem cals are disclosed
only to FracFocus. That's the universe of reference
we | ooked at.
And it is correct that the disclosed uses of

PTFE and | will call it PEG stopped at a certain
point. | think PTFE did stop in 2020. The other one
stopped in, | think it was 2015. But we cannot be
confident that that neans that those types of PFAS
were not used beyond those dates or that other types
of PFAS were not used during that ten-year period we
| ooked at or beyond those dates, because of the gaps
i n disclosure that | nmentioned.

Q Okay. Thank you. And then as part of
W | dEart h Guardi ans' proposal you would have a nuch
nore robust disclosure reginen, including people
living nearby, police departnents, fire departnents,
the BLM the State Land O fi ce. "' m not sure, and |
m ght have m ssed it, but how would the public be

advi sed in these cases?

A You nmean how woul d they receive those
di scl osures? | think perhaps -- perhaps W I dEarth
Guardi ans coul d speak to that directly. | -- ny
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under st andi ng, having | ooked at nultiple different
states' disclosure regines, | -- | recall that in
California they have a simlar requirenent that
certain parties that live close to the fracking
operation nust receive disclosure, chem ca

di sclosure, directly, and | believe they do that by
certified mail. 1'd have to doubl e-check on that.

And let me just add that | do think it's
I nportant for people living close to the oil and gas
wells to have that type of disclosure, especially if
there were an energency situation.

As Ms. Mil cahy said, there are sonme avenues
for first responders to access trade secret
i nformation, which my not be available for certain
wel I's; however, based on ny conversation with a
| ong-time first responder, tine is of the essence in
t hose situations, and having that data on hand woul d
be very inportant so that a first responder would not
have to contact a federal agency and perhaps wait sone
period of tine to get that information.

And for people who are not first responders,
it's also inportant to have the informati on as soon as
possi bl e so that people can nake deci sions about
whet her they want to ask for water testing for

t hensel ves or for their community, whether they want
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to confer with scientific experts to determne if
certain chem cals do pose a risk that are being used
nearby. So there's several reasons | think it's
| nportant.
Q It looks like M. Davis went away, and | had
one nore foll ow up regardi ng FracFocus, but M. Davis.
MR. DAVIS: Yeah, |I'Il just say that
t he proposed rule does not require any nmethod for
notification, nor does it restrict any nethod of
noti fication.
MR. BLOOM Would then this be left to
the OCD to determ ne, or do we need to deterni ne that

in the course of this hearing?

MR. DAVIS: | would say that the
division could do that. If we determine it in the
course of this hearing, |I'mcertainly open to

di scussing that with the parties.
BY MR, BLOOM

Q Very good. And M. Horwitt, do you know in
the case that a conpany invokes their proprietary
i nformation, |ike a status under FracFocus, who has
that informati on of what was used in that frack job?
s it just the conpany, or is it filed and held aside
by FracFocus? Does OCD have that information? Do you

know?
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A | have not seen any requirenent that anybody
besi des the conpany has that information, and that's
in contrast to Pennsylvania, which is the state [sic]
that leaps to mnd, which requires trade secret
information to be filed with the state [sic]. So the
State [sic] of Pennsylvania has fracking trade secret
information at least for it's horizontal gas wells,
and they keep that, but that's not disclosed to the
publ i c.

Q M. Horwitt, we've seen a | ot of MA

activity, nmerger and acquisition activity in the

Perm an Basin in the | ast decade plus. | don't know
t hat too many people would i nagi ne that -- that ending
any time soon. | guess, does this raise questions for

you about the longevity or the ability to get that
i nformation froma conpany when it hasn't been filed
wth the state, or FracFocus, or a third party that
has an enduring presence, rather than a conpany t hat
can be swall owed up by another one or frankly go out
of business?

Which is sonmething |I'm hearing fromthe Land
O fice, that's sonething that we deal with nore than
you'd imagine -- conplete | oss of records, both
t hr ough hacki ng, conpani es shutti ng down. W' ve seen

all that. |s that a concern?
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A Yes, it is a concern. And | would add that
under Colorado's newly enacted | aw that requires ful
di scl osure of chem cals used underground in the oi
and gas wells, all of that chem cal information has to
be shared with the state. Although as M. Davis
I ndi cat ed, when the chem cal information is disclosed
to the public, it's disclosed in a way that is just a
list of individual chem cals that would make it
difficult for anybody to be able to |ink those
chem cals back to particular chem cal products that
went into the well.

And that's a -- you know, that's a type of
chem cal disclosure that has been recommended at | east
since 2014, when a panel of the Department -- U S.
Departnent of Energy recomended that type of
di sclosure for fracking chemcals as a way to nake the
public fully infornmed of what kind of chem cals are
going into oil and gas wells w thout creating, you
know, undue risks for the oil and gas conpanies that
their intellectual property could be stolen by a
conpetitor.

Q A different angle on this perhaps, and this
m ght be nore of a question for M. Davis or sonmeone
el se, or maybe it's irrelevant, but |I nmean, what do

you hope that the public gains fromthis nore
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w despread disclosure? | think all of us get a |ot of
mai | sonetinmes that we didn't ask for

You know, if it was certified mail arriving
I n our boxes. We're soneone that lives in the oil
patch and we're receiving a lot of this. What do we
do with it? How do we handle it? You know, would it
help a fire departnent if the city, say, of Carl sbad,
receives 400 notifications a year.

You know, we don't know that that's going to
be organized in any hel pful way. |'mwondering if

there's another way to make information nore

accessible. | guess it's kind of an open question
t here.

A That's a good question. | -- | think for an
institution like a fire departnment, they -- they could

receive, as you suggested, nultiple
certifications -- or nmultiple lists of chemcals if
they cover the territory involving nultiple oil and
gas wells.

Il would -- | -- 1 think it would be in their
I nterest to keep those on file in sonme kind of
organi zed way. As far as individuals, you know, |
think it would be possibly unlikely that an individual
woul d lIive near, you know, hundreds of wells or dozens

of well s.
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| think -- | think it would be a nanageabl e
amount of information. And you know, people can
deci de what to do with that, if they want to foll ow up
on it or not, but at |east they would have access to
it and they would know that there are chem cal s being
used close to them and, you know, and what those
chem cals are. Yeah.

MR. DAVI S: Comm ssioner Bloom 1'd
just like to add that Dr. David Brown will be
testifying as well in this proceeding. He is a public
heal th expert who has dealt with these disclosure
I ssues in Pennsylvania. So just in ternms of the
| nportance of that, why it mght be inportant to
di sclose, | would ask you to direct sone of those
guestions to himand --

"' mnot sure how the rest of this is
goi ng, but | think we may have just tried to contact
hi m because | didn't expect that we m ght call him
today, but | don't know, maybe we'll hear from him
this afternoon.

M5. MULCAHY: Madam Hearing O ficer, if

| may --
THE HEARI NG OFFI CER:  Yes.
MS. MULCAHY: | want to make sure that
It's clear that | continue to have a standing
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objection to a lot of this testinmony fromM. Horwtt,
particularly testinony about the toxicity of PFAS.

THE HEARI NG OFFI CER:  Woul d you speak
up just a little?

MR. MULCAHY: | apologize. |[|'msorry.
| just wanted to make clear, because it wasn't clear
fromyour last ruling, that this objection to M.
Horwitt's testinony, a large part of it, | have a
standi ng objection to it on the record, especially
this stuff about, like, risk communications. He's not
a toxicologist. Toxicity. He's not a toxicologist.
| just wanted to understand that that is a standing
obj ecti on.

THE HEARI NG OFFI CER:  Yes. All right.
Your standing objection is on the record, and before |
forget, | would ask you to send ne and the ot her
parties the docunent with the pink and purple
hi ghl i ghting that you showed on the screen.

MS. MULCAHY: Sure. | can do that. |
just have to take sonme other information out of there
that's not public.

THE HEARI NG OFFI CER: That's fi ne.

MS5. MULCAHY: Ckay. Thank you.

THE HEARI NG OFFICER: |'msorry for the

interruption, M. Davis. You said you were going to
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try to contact Dr. Brown. W' Il hear whether he's
avai l abl e or not. Comm ssioner Bloom were you
finished with your questions?

MR. BLOOM  Just one nore question.
M. Horwitt, we heard from both the OCD and the Ol
and Gas Associ ation of New Mexico today that -- what's
my question again here? That we need a narrower

definition of PFAS because there are sone PFAS

chem cals that can't be tested for, and I'll ask this
of their witnesses as well. Any reaction to that?
MR HORWTT: | would say that's

outside the scope of ny testinony.

MR. BLOOM Ckay. M. Horwitt, one of
the concerns | would have, and | think sonmebody
mentioned ingredients in the foods we eat, like, |I'm
getting into | aw school type questions here or those
sorts of hypothetical situations. But would it make
sense to not say you couldn't put a novel poison in
f ood because we can't test for it, because no test
exi sts?

For exanple, and if you're still not
confortabl e answering these sorts of questions, |
think -- theoretically what I'm struggling with is we
can't -- to say we can't ban sonething because we

can't test for it would say that there are other sorts

Page 207

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

of things we couldn't introduce into certain types of
supply chains sinply because we don't have a test for
t hem yet .

MR HORWTT: | think | can just
generally speak to this and nmaybe add one specific
point. | think the regulation here that's being
proposed falls generally under, you know, taking
precauti ons based on what we do know to prevent very
serious harmin the future based on what we don't
kKnow.

| mean, we do know that there are nine
different types of PFAS that are regulated in drinking
water by | think it's eight different states and the
EPA. Not all of the states and the EPA regul ate all
of the types, but they, you know, together they
regul ate those -- those types.

And we know from-- fromthe
| nt ergover nnent al Technol ogy and Regul atory Counsel,
which is a consortium of states that cone together to
wor k on various issues, that there is very
little -- that -- that for the PFAS that have been
studi ed for toxicology, we know that -- that those are
nostly the ones that are regulated. And they're
regul ated at very, very low concentrations in drinking

wat er .
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And you can | ook at the state
regul ations, you can | ook at the EPA' s regul ati ons,
and you know, draw your own concl usions about the
toxicity there, but they're -- they're very | ow
concentrations. And so based on what we know about
t he ones that have been studied, it would be prudent
to act with caution and -- and say, you know, "This
class of chem cals, fromwhat we know, is very
dangerous, and let's have a prohibition on their use,
especially in this process, oil and gas extracti on,
t hat EPA has found has nultiple potential pathways for
wat er contam nation."

That's in the EPA's 2016 report on
fracking and drinking water. This is not, you know,
i nside a | aboratory where, you know, the chenicals can
be carefully controlled. This is, you know, outside
where you're injecting chem cals under high pressure.

You can have | eaks, spills, the -- the
well integrity can be conprom sed under ground,
chem cals can get out into the drinking water. And
that's happened in New Mexico. That's been docunented
I n those, you know, docunmented cases of pit | eakage
led to the New Mexico Pit Rul e.

So there is sone evidence here in New

Mexi co that yes, there are pathways with oil and gas
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operations that can |lead to water contam nation, and
you've got this class of chem cals that has sonme very,
very high levels of toxicity associated with it. And
soit's -- based on that information, it would be w se
to put a prohibition on the further use of these
chemcals in oil and gas wells.

MR. BLOOM So just two |ast quick
questions. M. Horwitt, so you're an attorney.
You' ve been working for many years for Physicians for
Soci al Responsibility. You've been advising states in
regul atory matters. |In that capacity, do you think
regul ators are better off when they -- scratch that.
| think | heard that already.

But | guess the |ast question | would
have for you, and | don't know if sonebody el se at
W I dEarth Guardi ans woul d want to address this, but
are you all okay with adding this |anguage that the
ban on PFAS would be for -- and whatever that my
be -- intentionally added PFAS?

MR. DAVIS: Just to give Guardi ans’
position, we are not okay with that. And then to the
extent that M. Horwtt could explain, you know, why

"intentionally added" as a ban is different froma ban

on PFAS wi thout that |anguage, |'d et himdo that.
But '"m-- |I'"mjust saying that Guardi ans' position is
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that we do not support that |anguage, "intentionally
added, " to be added to the proposed rule.

MR. HORWTT: Frommy own perspective,
| -- | would be concerned about limting the ban to
I ntentionally added PFAS because there are, you know,
the | argest source of fluid that goes into oil and gas
wells is likely to be the water used in hydraulic
fracturing. You know, wells can be injected with
mllions of gallons of water, an individual well can
be injected with mllions of gallons of water.

And that water can come from surface
wat er, groundwater, and it can be -- it can cone from
water that is reused from previous hydraulic
fracturing treatnents.

I f, you know, any of those sources have
very high levels of PFAS in them and we know t hat
t hose | evel s can be astronom cal based on what we know
about, for exanple, Cannon and Hol |l oman Air Force
Bases here in New Mexico, then you could be injecting
or introducing very high |levels of PFAS into an oil
and gas well with the potential that that water could
| eak, spill.

It could be in the wastewater that
could cone back to the surface. That could | eak.

That could spill. And so I think the conm ssion
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shoul d consi der expandi ng the prohibition to at |east
to certain concentrations in the water used in
hydraul ic fracturing, because that's such a | arge
volume of fluid used in oil and gas wells.

The |l evels could be, you know, set at
the sanme | evel that exists in, |ike, the EPA s
drinking water regulation or other state drinking
wat er regulations. You have to nake sure -- the
regul ation could say, "You have to nake sure your PFAS
| evel s in your fracking water are at this |evel or
| ower . "

MR. BLOOM  Thank you, M. Horwtt. No
further questions.

THE HEARI NG OFFI CER:  All right. Thank
you. Conmmi ssioner Anmpomah, do you have questions of
the wi tness?

DR. AMPOMAH. Yes, | do. Thank you so
much for taking tinme to be here today to present your
testinony to the comm ssion. | do have a coupl e of
guestions. So in your testinony, on page 2 of your
testinony, there's a statenent that 1'll read. "They
are a class of |aboratory-nmade chem cals that have
useful properties, including being oil and
gas" -- no -- "that have useful properties.”

So I just want to know, based on your
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studi es, what are the, let's say, the useful ness of
PFAS, you know, as utilized in oil and gas industry?
VWhat is the inportance of that?

MR. HORW TT: | wish | could tell you,
but there is a lot of confidentiality in the record we
| ooked at, and -- and whether intentional
confidentiality or not, it's very difficult to tel
from FracFocus what the PFAS are being used for in the
oil and gas operations.

There's a scientific paper that | cite
in the report that | co-authored for Physicians for
Soci al Responsibility witten by a Quge, GL-UGE
and ot her authors, that surveys the use of PFAS across
multiple industries, and in that article they -- they
| ooked at patent records and other sources.

And they found that PFAS had at | east
been proposed for use in oil and gas extraction for a
variety of purposes -- drilling, fracking, chem cal
flooding -- but it's not clear if the PFAS was used
for those purposes or where. So | can't tell you
exactly howit's used in the industry.

DR. AMPOMAH:  So | want to ask, based
on your studies, is there any specific exanple in the
state of New Mexico in the two nmajor basins, the San

Juan Basin and then also in the Perm an Basin, has
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there been any | eak of PFAS into underground source of
drinking water that has been docunented?

MR. HORW TT: You nean associated with
oil and gas operations?

DR. AMPOVAH:  Yes.

MR. HORWTT: Not that | know of, but |
wi |l add there have been very few studies that we know
of exam ning the link between PFAS use in oil and gas
operations and water contam nation. There's -- there
are three that | know of that are nore -- nore than
j ust anecdot al .

One was a peer-reviewed paper published

about investigating private water wells in West

Virginia. It came out, | believe, in 2023. The
researchers | ooked at, | think, 45 private water
wells, and they did find a number of those wells -- 45

water wells in areas near oil and gas
extraction -- and they found that many of those wells
had PFAS in them

And in three of those wells, they
concluded that it was likely that the PFAS origi nated
fromoil and gas production. |In the other wells,
they -- they could not be sure, because even though
there was oil and gas production nearby, there was

al so another major source of PFAS pollution nearby,
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t he DuPont and Chempurs chem cal factory in
Par kersburg, West Virginia. So that's one study that
did a link between the use of PFAS in oil and gas
wel | s and water pollution.

And then there are two ot her studies,
one by the U S. Ceol ogi cal Survey, which
found -- which studied. Sorry. | have to renmenber
which state they | ooked at. It was West Virginia.
They | ooked at water supplies in West Virginia, and
they did find PFAS in those supplies. Sone of those
wat er supplies were co-located in areas where oil and
gas production is common, but they did not draw any
concl usi ons about the sources of PFAS in those water
suppl i es.

And then the third study canme out in
2023. The U.S. Geol ogical Survey and the Pennsyl vani a
Department of Environnental Protection |ooked at PFAS
In streanms in Pennsylvania, and they found PFAS in a
number of the streams. And one of the findings was
that sonme of the PFAS |l evels were close -- were
associated with areas of oil and gas production and
sewer systemoutfalls, but they said that nore
research was necessary to try to determne a |ink.

Those are -- those are the three

studies I'maware of that, you know,
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have -- sone -- have | ooked at sonme connection between
PFAS use in oil and gas operations and groundwat er,
and you know, | would say that nore research is
necessary.

DR. AMPOVAH: Yeah, so are you aware of
how oil and gas well is built?

MR. HORWTT: | have sone famliarity
with it.

DR. AMPOMAH. Yeah, so, you know, in
your testinony, you talk about you found that oil and
gas conpani es have used PFAS for fracking in New
Mexi co. You cited several wells that they've injected
PFAS in there, and even you cited a conpany in your
testi nony.

So | just want to know, if you | ook at
how oil and gas well are being constructed, to about,

l et's say 10,000 feet, you know, and how the stuff

Is -- the USDW the |lowest, or let's say they are
probable with USDW the surface nost USDW the way the
wells are built up to protect, you know, |'mstill
curious because | don't see it anywhere here in terns
of how, or let's say where it's docunent ed,

where -- in oil and gas wells, in about, let's say,
10,000 feet, all the way gets into the surface water.

You know, |'m curious, based on your
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research, these wells that you found in New Mexico,
has there been any determ nations that any of these
i njections, nore or less, resulted in contam nation?

MR. HORWTT: O water with PFAS?

DR. AMPOVAH:  Yes.

MR. HORWTT: In New Mexico, |'m
not -- |I'mnot aware of any. But | would refer again
to the EPA's 2016 report on fracking and dri nking
water, as well as the evidence from New Mexico of
groundwat er contam nation fromoil and gas waste pits,
whi ch docunented 400 cases of groundwater
contam nation. |It's certainly possible that oil and
gas operations can contam nate drinking water through
a variety of different pathways.

You know, it doesn't -- it doesn't
necessarily have to cone fromthe fracking that is
10, 000 feet below the surface. There could be a spill
of the wastewater that conmes up after fracking is
conplete. There could a spill on the surface before
fracking is conducted or before drilling is conducted
of chem cal s.

There could be -- in the drilling
process, there could be chemcals used in drilling the
well prior to fracking. And if the well bore goes

t hrough the groundwater when those chem cals are being
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used, it could go directly into the groundwater. So
there are nultiple pathways. | think that nore study
I's necessary to see if there is a |ink, because there
has been very little study to date, and yet sone
concerning information.

| just want to add quickly, when |I said
| "' m not sure how PFAS has been used in the oil and gas
I ndustry, what | nean is we know that it's been used
in fracking, but I can't say precisely howit's been
used, whether it's been used for, you know, a friction
reducer, or a biocide, or, you know -- | -- 1 don't
know t hat .

DR. AMPOMAH. So in your testinony are
you saying that the petition that is the subject of
this week's hearing asks the New Mexico Ol
Conservation Commission to inplenment rules simlar to
t he | aw enacted by Col orado, and, nore or |ess,
California. So | just want to know were those rul es
t hrough legislation or through, nore or less, like, a
rul emaki ng?

MR. HORWTT: They were through
| egi sl ati on.

DR. AMPOMAH: So then do you believe
that this probably should be in the New Mexico

Legislature, nore or |ess, and not these guideline
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rul es?

MR. HORWTT: | have not researched
t hat aspect of New Mexico Law, but | would -- | would
say that New Mexico should follow particularly in
Col orado' s footsteps one way or another. You know,
California's legislation is also a step forward. It
covers fracking chem cals only or stinulation
chem cal s only, whereas Col orado's |egislation covers
all chem cals used underground in oil and gas wells.

DR. AMPOMAH: Yeah, so the NMOGA
position is that this has to be through | egislation.
So that is what | want to know your position on that,
whet her it is appropriate, you know, or not.

MR HORWTT: | -- that's one aspect of
New Mexico Law |I've not researched. Sorry.

DR. AMPOMAH: So in your testinony you
al so tal k about full disclosure to public. Now ny
guestion to you is why not to the divisions, but to
the general public, in regards to the ful
di scl osures?

MR HORWTT: I'msorry. Can you
repeat the question?

DR. AMPOMAH: So ny question is that
with regards to the full disclosure and al so you

conmpound it with the trade secret provisions, why
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not -- there has to be a full disclosure of the
chem cals used by the operators to, let's say, for
exanpl e, NMOCC, for instance, and not necessarily to
t he general public?

MR. HORW TT: You nean why not have the
di scl osure only to the division and not the public?

DR. AMPOVAH. Yes.

MR. HORW TT: Because the public has a
ri ght to know what chem cals they m ght be exposed to,
so they can take action to protect thenselves. For
exanpl e, somebody m ght want to conduct, you know,
what's called a baseline water test on their water
wel | before any fracking occurs. So if they knew that
certain chemcals were being used in the oil and gas
i ndustry, and they know that a well's going to be
drilled near them then they could test for those
particul ar chem cal s.

But under the current |aw, when there
are sonme gaps, whether trade secret provisions or the
fact that New Mexico does not require disclosure of
drilling chem cals or chem cals used for any purpose
other than fracking, it's inpossible for the public to
know the full universe of -- of chem cals being used
in oil and gas wells, and they may not be able to

conduct a baseline test on their water that would be
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conpr ehensi ve.

They could test for those chem cals
| i kely to be used, and then come back again after an
oil and gas well were drilled or fracked and test
again to see if there's any change in water quality,
| ooki ng for those chem cals that have been known to be
used. It would also enpower regulators and scientists
to conduct simlar testing, nmaybe not -- nmaybe across
mul tiple drinking water wells.

DR. AMPOMAH: So in your concl usion on
the | ast page, so that would be, nore or less, a
summary of your findings, you say that, "The findings
I S these studies, that PFAS has contanm nated water
supplies near oil and gas extractions."

So on that one, |'msure you are
referring to the case in Pennsylvania or West
Virginia. Wuld you be very specific on that, you
know, not necessarily making it nore broad, to see
nore -- to show probably nore, like, this probably
happened i n New Mexi co.

MR HORWTT: I'msorry. Could you
just refer nme to the exact page, please?

DR. AMPOMAH: So page 19. And |
presunme that would be the summary of your testinony.

MR HORWTT: And, sir, which |line on
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page 197

DR. AMPOMAH:. Line nunmber 5. You know,
as | read through your testinony, it's very broad.

You know, so you are, nore or |ess, making inferences
from West Virginia, Pennsylvania, and nore or |ess, |
don't see how you link that to New Mexi co.

So this here, on line nunber 5, "The
findings in these studies that PFAS had contam nated
wat er supplies near oil and gas extraction.” So on
that one, |'m saying, can you, nore or |ess, be very
specific, you know, to the exanples that you are
citing in here? Because this statenent, nore or |ess,
| ooks very, very broad.

MR. HORWTT: | can tal k about
the -- the studies that | nentioned. | -- I'd just be
repeating them The study from West Virginia, which
found PFAS contam nation in three wells that the
researchers do link to oil and gas operations near by,
and they found PFAS in nmultiple other water wells in
the same study, and those wells were | ocated near oi
and gas operations, though they could not concl ude
that the contam nation cane fromthe oil and gas wells
because of possible confoundi ng sources.

And then the other two studies, one

in -- the one in West Virginia with the water supplies

Page 222

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

and the one in Pennsylvania with the streans, that
showed associ ati on between PFAS contam nati on and oil
and gas operations. There just isn't a |lot of data
out there that specifically |ooks at that connection,
but we know that where oil and gas operations have
been conducted, including in New Mexico, there has
been groundwater contani nation of some type linked to
t hose operati ons.

I n other words, oil and gas extraction
can contam nate nearby water supplies. And we know
that from New Mexico, as well as from other states.
And so if PFAS is being used in New Mexico, if it's
bei ng used el sewhere, there is a chance that the
contam nati on associated with oil and gas wells could
contain PFAS. So it's a risk.

DR. AMPOMAH: Okay. So line nunmber 11,
and | just want to be straightforward on this
particul ar statenent, you know, we've tal ked about in
trade secrets. Now you say that you present this in
your testinony that, "QO |l and gas well operators would
have to disclose all individual chem cals injected
into their wells w thout exception for trade secrets.

They woul d have to disclose chem cals
used in all steadies and nethods of extraction." So

you want the conmm ssion to, nore or |less, agree to
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you -- to agree to, nore or less, and not this rule.
Now my question to you is that does this not violate
the trade secret provisions?

MR. HORW TT: Are you tal king about the
Uni form Trade Secret Act we nentioned earlier?

DR. AMPOMAH: Yes, yes.

MR. HORWTT: | have not researched
t hat aspect in New Mexico Law.

DR. AMPOMAH. Now but you are
making -- you are saying, it is your testinony that
t he comm ssion should enact a | aw that where all wel
operators would have to disclose, so why would you,
let's say, wite a testinony |like this w thout, nore
or |less, digging deeper into, let's say, whether or
not it is -- whether we, the conm ssion, do have
authority to, nore or less, enact this |law -- enact
this rule?

MR. HORWTT: So ny -- ny understanding
Is that they did, but | can take their word for it.

DR. AMPOMAH: Okay. Thank you.

THE HEARI NG OFFI CER: Ckay. Thank you,
Conmi ssi oner Anpomah. We need a break. [It's been 2
hours and 15 mnutes. So let's take a 15-m nute break
until 3:45. Onh first, is there any reason not to

excuse M. Horwitt? | guess, no? Terrific. Thank
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you, M. Horwitt. You're excused.

VWhen we conme back, | will issue a brief
invitation in the event someone has been waiting on
the platformto offer public coment, since we're
bet ween technical w tnesses. M. Davis?

MR. DAVIS: A quick announcenent.
During the questions fromthe comm ssion, | was able
to put sone page nunbers and an exhibit nunber on Dr.
Brown's rebuttal testinony. It's two pages. And ny
understanding is that he is on the platform so again,
contingent on a ruling that his rebuttal is offered.
First the rebuttal is there for everyone to see. [|I'm
sorry | don't have any hard copies. But we -- | do
believe we can call Dr. Brown next on the platform

THE HEARI NG OFFI CER:  Terrific. Thank

you very much for that. Let's take a break.

(OFf the record.)

THE HEARI NG OFFI CER: | don't know t hat
we have M. Tremmine but I'lIl count on him com ng

back. Thank you, M. Rubin. Oh thank you. All
righty. W are back after an afternoon break. Let ne
ask first whether there's anyone in the room who would
like to offer public cormment? | see no hands.

s there anyone on the platformwho has

not al ready provided public comment who has comment to
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offer at this time? There will be additional
opportunities this week, but if you'd like to offer
comment at this time, and |'mnot referring to you,
Dr. Brown. |'mgoing to take your testinony.

" mtal ki ng about non-techni cal public
coment. Non-technical public coment. Al right. |
see no hands raised on the platform So again, the
next opportunity for nonpublic -- non-technical public
comment, excuse ne, wll be at 8:30 tonorrow norning.
Pl ease join us then if you'd |like to offer sonething.

And now we have M. Trenmai ne and M.
Powell. That's terrific. M. Davis, would you call
Dr. Brown, please?

MR. DAVIS: WIdEarth Guardians calls
Dr. David Brown.

THE HEARI NG OFFICER:  All right. Dr.
Brown, if you would join us, turn on your canera
there, | believe you'll be pinned to our screen. And
do you swear or affirmto tell the truth?

DR. BROWN: | -- | do.

THE HEARI NG OFFI CER: Thank you very
much. M. Davis?

EXAM NATI ON
BY MR. DAVI S:
Q Good afternoon, Dr. Brown. Could you please
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state your nanme and spell it for the record?

A My nane is David Robert Brown, and it's
spelled D-A-V-1-D, Robert, R-OB-E-R T, and Brown,
B-R- O WN.

Q Did you prepare direct testinony on behalf

of WIdEarth Guardians in this matter, and is that

Exhi bit 57?2

A Yes. |'m having sone trouble with nmy screen
going off. Is it youor is it nme?

Q We're seeing it. We're |losing your imge.

THE HEARI NG OFFI CER: | don't think
it's us, Dr. Brown.

MR. RAZATOS: It's nore than |ikely on

hi s end.

THE HEARI NG OFFI CER:  But you know
what, if it makes your connection unstable, you can
offer your testinony without the -- the inmage. It's

nore inportant, at |east for ny purposes, to hear you.
THE W TNESS: Okay. It looks like it's
okay now.
THE HEARI NG OFFI CER: Ckay. Thank you.
BY MR. DAVI S:

Q | believe | left off asking you, Dr. Brown,
i f your direct testinony was Exhibit 57. 1Is that
correct?
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A Yes, it is.

Q And did you prepare rebuttal testinony in
this matter?

A Yes, | did.

Q And is that WIdEarth Guardi ans Exhibit 977

A It is.

Q Do you have any changes to that witten
testinony?

A No, | don't.

Q Did you review and rely on any docunents to
prepare your witten testinony?

A Yes.

Q Are those docunents WI dEarth Guardi ans
Exhi bits 58 through 77?

A Yes, they are.

Q Your CV is also an exhibit to your
testi nony?

A Yes.

Q Is that WIdEarth Guardi ans Exhibit 567

A Yes, it is.

Q Is your written direct and witten rebuttal

testinony true and accurate to the best of your

know edge?
A It is.
Q Do you adopt your witten direct and witten
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rebuttal testinony as your sworn testinony today?
A | do.

MR. DAVIS: Madam Hearing O ficer,
W | dEarth Guardi ans noves for adm ssion of W dEarth
Guar di ans Exhi bits 56 through 77 and Wl dEarth
Guar di ans Exhi bit 97.

(W I dEarth Guardi ans Exhibits 56

t hrough 77 were marked for

I dentification.)

(W I dEarth Guardi ans Exhibit 97 was

mar ked for identification.)

THE HEARI NG OFFI CER:  Thank you, M.
Davis. Are there objections?

MR. RANKIN: No objections from NMOGA,
Madam Hearing O ficer.

THE HEARI NG OFFI CER: Okay. All right.
Thank you. Hearing no objections, Exhibits 56 --

DR. AMPOMAH. Quick one. Do we have
the 977

THE HEARI NG OFFI CER: Yes, it was
emai l ed recently. M. Davis?

MR. DAVIS:. M apologies. | actually
was able to put an exhibit nunber and page nunbers on
that during M. Horwitt's exam nation, and | emmil ed

that to the hearing officer, parties, and to M.
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Apodaca, and | did not directly emai|l anything to the
conmi ssi on.

THE HEARI NG OFFI CER: Ms. Apodaca,
woul d you email M. Davis's -- forward M. Davis's
email of Dr. Brown's rebuttal to the conm ssioners,
pl ease?

MS. APODACA: Yes, ma'am [|'Ill do it
ri ght now.

THE HEARI NG OFFI CER:  Thank you.

MR. DAVIS: And ny apol ogies for that
and not having a printed copy for the comm ssion, but
It 1s two pages, doubl e-spaced, | believe.

THE HEARI NG OFFI CER:  AlIl right. ' m
wondering, Sheila, if it is possible for another staff
menmber to assist you in making a hard copy just for
t hose of us on the dais up here.

M5. APODACA: Yes, |I'll get that done.

THE HEARI NG OFFI CER:  Thank you so
much. Let ne go back to the adm ssion of the
exhibits. |I'madmtting Exhibits 56 through 77, and
97.

(W I dEarth Guardi ans Exhibits 56

t hrough 77 were accepted into

evi dence.)

Il
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(W I dEarth Guardi ans Exhibit 97 was

accepted into evidence.)

Let's see. W are going to go to NMOGA
first for questions. s that true, M. Rankin?

MR. RANKIN: Good afternoon, Madam
Hearing O ficer, comm ssioners, nenbers of the
comm ssion. Yes, I'll be conducting the cross of Dr.
Br own.

CROSS- EXAM NATI ON

BY MR. RANKI N

Q Good afternoon, Dr. Brown. |'msorry that
your technol ogy nakes it hard for us to engage in a
nore personal way, but thank you for being here and
t hank you for your testinony. Dr. Brown, | understand
fromyour dialog with Counsel that WI dEarth Guardi ans
Exhibit 56 is your -- your curriculumvitae. |Is that
ri ght?

A That shoul d be right, yep.

Q And that includes your education, work
experience, and relevant training, relevant to this
hearing on this rul emaki ng?

A Yes, it does.

Q And you woul d have included all relevant
wor k and experience that would pertain to this

specific rulemaking on that CV. Correct?
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A | woul d.

Q But | don't see any -- in your relevant
experience, | don't see any discussion of work with
PFAS or PFAS-rel ated substances.

A | -- I've been on a conm ssion in the State
of Massachusetts, their expert panel, and we've
di scussed and gone into the detail of PFAS.

Q When did you join that conm ssion?

A Approximately 12, 15 years ago.

Q Okay. But you didn't -- is that conm ssion
refl ected on your CV or your work experience?

A l'"mnot sure which CV | sent you. It m ght
not have gotten on that one.

Q Well let nme see if | can just assist, not to
bel abor the point, but I want to nake sure that we are
able to reflect what -- | want to make sure |

under st and your history and background here. Are you

able to see ny -- ny page on your screen, Dr. Brown?
A I do.
Q Okay. |I'mgoing to just scroll through, and

I f you would, just tell nme, you recognize this as your
CV. Right?

A Yeah, | think it was -- yes, it is.

Q Okay. Do you recognize the conm ssion on

this CV that you're referring to?
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A | may not have put it on that CV.

Q Okay. But you had sone exposure to -- |et
me change that phraseol ogy -- sonme experience worKking
wth PFAS on that comm ssion. |Is that right?

A W did.

Q Okay. And what was the context of that
comm ssion? WAs the nanme of the comm ssion?

A It was the Hazardous Substances Conm ssion
w th Massachusetts Departnent of Health, and it was a
group of experts who reviewed water and ot her issues
that came before the toxicology group at the
depart nent.

Q What years were you on that conm ssion?

A |'ve been on it since it was founded.

Q Do you recall what years those were?

A 2019, 2018.

Q To the present?

A Yeah, |I'msure -- that should have been ' 19,
*18, to -- "19. It -- '95 to the present. Yeah.

Q Okay. So from 1995 to the present, you've
served on that comm ssion on the Massachusetts
Department of Heal th?

A Ri ght .

Q Okay. And in that comm ssion, have you done

research or prepared any reports or papers
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specifically addressi ng PFAS?

A Yeah, we have. We've -- the State of
Massachusetts, departnent, prepared papers. W
reviewed them This is a panel of experts fromthe
New Engl and area. We reviewed them and we issued
directives on drinking water |evels for Massachusetts.
And those are required to be reviewed every three
years, so we've done that twi ce, and our nost recent
review was in 2023.

Q Okay. Thank you, Dr. Brown. |n your

testinony -- I'mgoing to go ahead and scroll down,
j ust because it's probably easier since -- since |I'm
not sure if you have it in front of you -- on page 9.

| f you do happen to have it in front of you, that's
great; and if you don't then I'll try to direct you to
the portion that I"'minterested in here. Down on page

9 of your testinony, and | apologize if |I'm nmaking

anybody di zzy by scrolling rapidly. |'m]looking at
page 9 in footnote 13.

A Okay.

Q You state her that, "Health risks associ ated

with certain oil and gas fracking chem cals are shown
in the docunent prepared by the Health Project, and
you cite Wl dEarth Guardi ans Exhibit 68. Do you see

t hat ?
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A Yes.

Q Okay. Now you agree with me that health
ri sks synptons or health effects "associated with" a
chem cal exposure do not establish causation for
pur poses of public health toxicology. Do you agree?

A Not exactly. If you have no information at
all in a public health setting, you would | ook at
exposure risks and | ook at the classes of chem cals,
and seeing if they are capabl e of producing the
effects that you're seeing in the popul ation.

Q So --

A | think I"mnot sure | understood your
question, but that --

Q | guess ny question is isn't there a
di stinction between sonething that determ ned
causati on versus associating an exposure with a
certain health effect. 1Isn't there a distinction
bet ween confirm ng that sonmething is caused by an
exposure versus associating a health effect with it?

A Well certainly thereis. It's alittle nore
conplicated than that. You have to think about what
are the chemcals that you' re | ooking at capable of
doing. And in a public health situation, when you
have a popul ation that's show ng health effects, you

have to think about how to -- whether those health
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effects could be related to that chemcal. |If you're
doi ng an anal ytical research study, you would -- or an
epi dem ol ogy study, you would actually spend nore tine
| ooki ng at chem cal s and ri sks.

These chemi cals fell in classes that
produced those kinds of actions, and many of them
actually, there is data avail abl e showi ng that they
are health risks of various sorts. And that data's
been tabul ated by OSHA and ot her people, so you can
get sonme feeling for them

Q So if | were -- in other words, you're
saying that, if | understand you correctly, that
public health agencies have tabul ated the data and
have eval uated whether there is an association with an
exposure for a certain health risk?

A There is -- there is -- to use the term
"exposure" -- there's an exposure |level at which that
health risk woul d be expected, yes.

Q Okay. But there's a difference between a
health risk and an association with a health effect
and determ ning causation with that exposure. Agree?

A | don't.

Q Why not ?

A | don't. | don't agree because | think your

question was is there an association between -- is
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there a difference between saying "this chemcal, this
health action was caused by a specific chemcal," as
opposed to the fact that this chemcal is present and
we' re seeing health actions, which could be caused by
this chem cal or possibly another one. Generally we
don't have, in environnental exposures, single

chem cals; we have m xtures of chem cals present.

Q So based on that exposure to m xture of
chem cal s, how do you determ ne causation to any one
specific chem cal ?

A Well you identify "this is a plausible
health |ink" and since you're in a public health
setting, you act to renove that chem cal that possibly
coul d be producing the effect.

Q Now al so in your testinony, skipping down to
page 15 -- sorry it will take me a nonment to get
t here.

A That' s okay.

Q In looking at lines 12 to 14. 1"l
hi ghlight it here just for ease of reference. You
state that, and I'll read it, then you tell nme if |'ve
done a good job, "It also has been confirned that
exposure to PFAS can cause hepatotoxicity,
neurot oxicity, reproductive toxicity, inmune toxicity,

t hyroid disruption, cardiovascular toxicity in humans,
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and pul nonary toxicity and renal toxicity in
| aboratory animals.”" Did | read that correctly?

A That's correct.

Q And then you cite here to a paper that is
attached to one of your exhibits -- it's one of your
exhibits, it's Exhibit 73-A. And |I'mnot going to

read the whole title of that exhibit, but that's the

basis that you rely on for that statenent. Correct?
A Vell not the entire basis, but -- but that
and the fact that -- that and the fact that you'll see

those links are links that are in the literature.
They're -- | read the, actually the papers, the
original papers on it, and they show that there is
hepatotoxicity effects, and there are other effects at
very | ow doses.

Q So | just want to, you know, work through
t he nuance, or the |l anguage here, because | think it
Is inmportant. Here in your testinony you used the
word "confirnmed."

A That's right.

Q And then you also use the word "cause." And
| want to understand whether that paper that you cite
to, because | read through it and I don't -- |I'm
not -- I'mnot aware -- | can't determne -- | don't

see where in that paper it establishes or confirns
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that any of those conditions are caused by PFAS. Do
you agree with nme that that paper does not establish
causation?

A No, | -- | think given the current |evel of
under st andi ng of PFAS, PFAS has -- |'ve actually
| ooked at the basic actions of PFAS. PFAS is very,
very toxic because at | ow concentrations it tends to

bind with receptors, and it tends to interfere with

menbr anes.

It also has effects on endocrine with
endocrine factors. It -- it -- there's no doubt that
It does that. It does that in animals. And in people
there are simlar -- reports of simlar effects.

Cause may be too strong a word, but if you want to put
"pl ausi bly cause” in front of that, you can do that.
But it is a plausible cause of these effects.

In fact, the problemwth PFAS is we don't
know exactly how it acts in the receptor systemto
make t hese changes happen in the body that people are
experiencing. But it's confirned that
that's -- that's what's happening. | nean, there's
multiple studies -- not nmultiple, but at least five to
ten, that show that those effects are occurring. The
guestion is what dose do they occur at.

Q Ckay. Just a couple of questions. | nean,
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| think | understood you to say, | nean, are you
changi ng your testinony that it maybe shoul d be
restated as "plausible cause"?

A No. I'm-- I'"'m-- |'"mconvinced that they
have -- that that, within the sense of, as well if we
know t he effects of those things, that those
are -- they are linked to that -- to those exposures,
and | think the word "cause" is descriptive of what's

going on with the general public.

Q Just to be clear, you're using two different
terms. One is "linked" and also "caused."” | want to
understand. Do you use those synonynously, |inked and

caused to nean the sane?
A It depends on where I'mtalking. It

depends. And if I'mtalking to a population, |

would -- | would be -- | would get a strong response
to that. |If I was in front of the Society of
Toxi col ogy, | would give them nore informtion about

why | believe those rel ationships are causal.

Q Okay. But as to this citation on this paper
here that | was referring to and footnote 24, is it
your testinony that that paper that you cite to does
establish causation for those health effects that you
referenced in your testinony?

A It -- it -- it was -- not entirely, but as a
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group of papers that we | ooked at, it was a key paper.

Q Okay. Now on page 8. I'mgoing to flip
back again. | apologize for bouncing around. | w sh
| could say there was a reason to ny madness, but |

don't think there really is.

A "Il try and help you out.
Al right. Page 8 I|I'mlooking at lines 2
to 6. And this is, sort of, junping into a discussion

where | think there were sone public health
assessnents going on in Pennsylvania. Do | have that,
sort of, general description correct for this portion
of your testinony?

A Woul d you say your description again?

Q That starting at -- well it's really the
bottom of page 7 at line 22, this portion of your
testinmony is discussing sone public health assessnent
that was occurring in Pennsylvania. |Is that correct?

A Yes. It was a -- it was a situation where
peopl e who were exposed to fracking and exposed to gas
devel opnent were experiencing health effects and ot her
concerns, and we were asked to -- | was asked to cone
in and forma group, to see what it -- what -- what
was happening. So it was the beginning of a public
health investigation of the type that we woul d have

done if we were -- or soneplace else, and they wanted

Page 241

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

to do the investigation. That -- that is the
description of the beginning of that project.

Q Okay. Now on that topic, reading through
your testinony, your experience here, as | understand,
Is intended to rel ate your experience in Pennsylvani a.
Correct?

A Well it is -- it does relate ny experience
I n Pennsyl vania, but it was attenpting to enphasize
t he fact of what problens occur if you're trying to
I nvestigate a public health outbreak where people are
sick and you don't have information on what they're
bei ng exposed to, and you don't have information on
the capability of the community where they're |iving.
So our objective was to try to do sonething to
aneliorate their health issues.

Q And so in your testinony, it's limted to
your experiences with oil and gas operations in
Pennsyl vani a?

A This was done in Pennsylvania, but we al so
| ooked at other states.

Q I n your testinony --

A From t he organi zation, there was an
organi zation fornmed that was call ed
environmental -- it's now called the Environnental

Health Project. It was called the Southwest
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Environnmental Health Project. The initial studies
wer e done in Southwest Pennsylvania. It extended
further our fromthat and ultimately it was, we're
wor ki ng areas nati onw de.

Q Okay. In your testinony, though, Dr. Brown,
| didn't see anything outside of Pennsylvania. Do you
agree with me that your testinony was limted to your
experiences with oil and gas operations and public
health effects in Pennsylvani a?

A Vel l including my entire experience, but
nost of the data that | showed you canme from
Pennsyl vani a, yes.

Q Ckay.

A And cane fromthat project.

Q Okay. Thank you, Dr. Brown.

MR. RANKIN: | have no further
gquesti ons.

THE HEARI NG OFFI CER:  Thank you, M.
Rankin. M. Mxwell, do you have any questions of Dr.
Br own?

MR. MAXVELL: Your Honor, | have no
gquesti ons.

THE HEARI NG OFFICER: All right. Thank
you very nmuch. M. Tremine?

MR. TREMAI NE: Yes, Madam Heari ng
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Oficer, | do have a few questions. Thank you.
CROSS- EXAM NATI ON
BY MR. TREMAI NE

Q Good afternoon, Dr. Brown. Thank you for
being here, and | thank you for your tinme. | just
have a few clarifying questions.

A Okay.

Q In WIldEarth Guardi ans Exhibit 57, on page
13, you've included a table including a |ist of
synptonms. Do you recall that?

A On page 13? Yeah, | did.

Q Ckay. |Is ny understanding correct that this
is a list of synptons that were reported to Project
Health -- or excuse ne, Health Project staff by
i ndividuals in the community?

A You're correct, but they were -- the way we
set this up, we would send a nurse practitioner, or a
nurse, or a health professional to each one of
those -- each one of those people. They were
famlies.

We sel ected one person out of each famly,
usually the adult, and these questions were -- there
was a questionnaire. | didn't give it to you, but a
guestionnaire that asked, typically as a clinician

woul d | ook at a case, starting fromthe head on down,
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each -- each systemidentified, we asked a question
about that system For exanple, "Do you have any
problens with dizziness?" or "Do you have any probl ens
wth that?" And people would say, "Well | may be
woozy, or | may be sonmething else.”

But because we had professionals asking
them they would say, "Well, that's dizziness," or
"That's nausea,"” or we would rate that as that. So
t hese -- each one of these itens was defined as a
clinician would define them who was | ooking at the
peopl e.

We did that both in Pennsylvania, near the
fracking areas, mainly as people were there. W also
did it in New York State, which as simlar, but no
fracking or nothing had happened to these people, but
they were identifies as places where fracking woul d

occur, or a conpressor station or sonething would

occur.
Q Okay.
A So it just isn't -- it just isn't a

questi onnai re where sonebody wote sonething down. It

was identified by a clinician.
Q And is ny understandi ng correct that
your -- that the purpose of this table is to indicate

your findings that, or conclusions that individuals
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reporting to Health Project that were within a certain
proximty to gas devel opnent experienced this |ist of
synptons at a higher rate than individuals who did not
live within that proximty?

A Yeah. What we were trying to do is to
i dentify which synptons we had appeared to be nost
| i kely the nost reasonably to be related to the health
ar ea.

For exanple, if you go down and | ook at
joint pain, which is about the 12th fromthe bottom
there -- it -- this table suggested that's unlikely to
be related to the health problem But if you go up
and | ook at nausea, for exanple, or abdom nal pain,
that was nore likely to be related to the health
probl em

What we're trying to do is to -- what we
were really trying to do was to create an
epi dem ol ogi ¢ case description, so we could work and
take the next step. And this told us what we shoul d
be | ooking for to designate this as a case.

Q Ckay.

A For affects. So it's -- it's nore than
that. And there is sone statistical significance
withinit, but we didn't -- we didn't test the

statistical significance of this because it was not a

Page 246

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

research study; it was trying to direct our -- our
proj ect.

Q Okay. So Dr. Brown, when you -- in this
anal ysis, when you're | ooking at individuals, or
getting reports fromindividuals who are living in
proximty to gas devel opnment, can you please clarify
what is the radius of that proximty that you're
| ooki ng at?

A Yes, | can. It's -- it's usually within
two -- two mles, or about three point sonething
kil ometers. Because we -- we -- we restricted our
| ooki ng at where we -- we were calling it cases. W
t hought we had cases further out, but we wanted to be
certain that we were not getting sonething el se.

Q So is it your testinony that after
perform ng this analysis you associate a list of -- a
certain |ist of synptons to living in proximty to gas
devel opnment in Pennsyl vani a?

A It's ny analysis that we see an increase in

t hose synptons. Because for exanple, you get a

headache for some other reason, but these -- this

popul ation, which is a pretty large group -- it's 72

people -- that they -- that that was a real increase.
Q I's my understanding correct that at the tine

of perform ng this analysis, you were not aware of the
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potential of PFAS as a contributing factor to these
potential health inpacts?

A At that point in time, we had no idea that
PFAS had any invol venent whatsoever with -- with oil
and gas, and that was -- and other conpounds al so, and
that was a major problemfroma public health
st andpoi nt, because what we were trying to do was
I dentify where the |ikely causes of this are com ng
from Using "causes" again, per the earlier
gent | eman.

And in public health when that -- when
you're at that stage and you don't know what is
happeni ng, you take a step to break the chain of
transm ssion. You're not trying to prove anything
about this chem cal does sonething or doesn't do it.
You're trying to protect as many people as you can, as
qui ckly as you can.

Q Dr. Brown, | took as a core tenant or
takeaway from your testinony that one of your prinmary
concerns was that you, due to a lack of information
you do not actually know what m ght be causi ng
potential synptons such as those listed in this chart
on page 13. Is that fair?

A It's fair up to a point. W know that sone

of those chem cals that were there were capabl e of

Page 248

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

causing that, and it seened reasonable to include
that, but we also knew there were other chem cals
there, which could have been synergi zi ng and
I ncreasing the responses to these chem cal s.

It's those other chem cals that we didn't
know, so we were having to nmake the best judgnent we
could to protect the people with the information that
was avail able. Wen we didn't have information

avail able, we had no way to do anything with it,

because we didn't have any information. |[Is that
clear?

Q | think it was. Thank you, Dr. Brown. The
wells that -- in this analysis, when you' re talking
about these wells in Pennsylvania, for which -- or

reporting individuals are living within that two-mle
radi us, or assumed proximty, are you aware of the
produci ng depth of those wells?

A That -- that information is available in
Pennsylvania. 1It's -- the Pennsylvania DEP keeps
that, provides that data. So on any given well at any
given tinme, you can go and | ook at the depth of the
wel |l and see whether it's a shallow well or a fracking
well. W | ooked only at hydrofracking wells.

Q Okay. Can you characterize the average

depth of the wells that were consi dered?
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A No.

Q Okay. Would you agree that gas devel opnent
i n Pennsyl vania typically occurs at a shall ower depth
t han that occurring in New Mexico?

A | don't know.

Q Okay. Are you able to characterize the
di fference between the production depth of these wells
and the water depth?

A Most of the wells were going through the
wat er table, and then the fracking was occurring bel ow
the wells, if that's your question.

Q Yes, Dr. Brown, that's essentially ny
guestion. |I'mtrying to get at how far -- what's the
delta in depth between the fracking depth that you're
| ooking at and the water table.

A It was -- | -- 1 don't -- | can get that
actual data for you if you want them It's
probably -- sonebody knows that, | nean, but the fact
is that the flowback water that was com ng back and
t he produced water that was conm ng back was getting,
sonetinmes and the flaring, was reaching the honmes and
peopl e who we were working with.

Q Thank you. Dr. Brown, | think -- | just
want to clarify. Did you draw any concl usions as to

whet her the potential health systens you note in your
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testinony and in your project were associated with air

| npacts or exposure to water contam nants?

A Yes.

Q Coul d you articulate that distinction?

A Sure. |If we took -- the evidence that we
had, we -- we | ooked at people who were drinking

groundwater in wells and were al so getting exposed by
the air and conpared themto people who were drinking
public -- what we called public water, water that was
froma comunity or such, and conpared the two.

And we woul d see, in both cases we saw the
health -- the pattern of health effects we were
seeing. But we saw that those patterns were higher in
t hose peopl e who were drinking groundwater.

MR. TREMAI NE: Thank you for that, Dr.
Brown. | have no further questions.

THE HEARI NG OFFI CER: Thank you, M.
Tremaine. M. Davis, any foll ow up?

MR. DAVIS: | do not.

THE HEARI NG OFFI CER:  All right. Let
me nove to the conm ssioners then. Conm ssioner
Ampomah, would you like to start this tinme? No?
Sorry. Comm ssioner Bloon? That's what | neant to
say.

MR. BLOOM All right. Thank you, Dr.
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Brown. Can you hear ne okay?

DR. BROWN:. | can hear you fine. Thank
you.

MR. BLOOM All right. From ny
perspective at this point, sone of the issues we have
to resolve during the course of this hearing are what
definition of PFAS do we use? Should we prohibit the
use of undisclosed chemcals in New Mexico? We also
need to tal k about how studies are perfornmed
post -- post accident in our state. And should
notification be changed? And if so, how do we do
t hat ?

So | think my questions for you are do
you have any thoughts on which definition of PFAS we
shoul d use? There's a broader one that Wl dEarth
Guar di ans has proposed, and | believe OCD and NMOGA
have different -- a different definition or
definitions. Oh | think I'll nmake the question. Do
you have any thoughts on which definition we should
use, the broader or nobre narrow one?

DR. BROMWN: | woul d use the broader
definition, and the reason is that if we | ook at
PFAS -- first of all, PFAS is amazingly toxic. It is
probably nore toxic than di oxane, the -- the water

| evel s set by EPA for all of these agents are very
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|l ow -- they're in parts per trillion.

Of the conmpounds that we've studied
wel |, that have been studied well, | think only one or
two have been shown not to be as toxic as the
extrenely toxic ones, although they're still toxic.

So every conpound that has been tested carefully has
been shown to be a very hazardous conpound.

| think if other chem cals cone in, we
woul d be acting too hopefully that they would not be a
toxic chemcal. | think the, you know, seven, | think
it's seven out of nine chemcals are in the highly
toxic range. | think there's a nessage for us there.

MR. BLOOM And this is -- your
thinking on this based as a Doctor of Physiology and
Toxi col ogy?

DR. BROWN:. Yeah, nore -- nore on ny
chem stry and ny bi ol ogy background. We think about
conpounds in toxicology in groups. W think about
al dehydes. We think about groups of chem cals. And
we t hi nk about what target organ do they have. W
don't have a specific target organ necessarily for
t hese conpounds, but wherever they turn up they seem
to produce effects at very, very |ow doses.

There's a piece of data from M nnesot a

that | didn't provide to you where the State of

Page 253

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

M nnesota put strong controls on PFAS and the bl ood

|l evel s in their people actually went down after a
couple of years, so | think that there's no doubt that
they get in the body, they produce blood | evels that
are within the range that we would be worri ed about as

heal th professionals, and not having themthere is

better.

And to cone back to your questi on,
| -- 1 think we would be making a too -- don't want to
use the term"faulty,” but this: If we were to assune

t hat these conmpounds only occurred, the ones we've
had, we've found all the toxic ones and the others are
not toxic, | don't think that that's a | ogical
assunpti on.

MR. BLOOM And Dr. Brown, do you feel
confortabl e tal king about public health?

DR. BROWN: Yes, | do.

MR. BLOOM Okay. | think one of the
reasons there's a nore broad and nore narrow proposal
is the nore narrow one would limt what we can test
for, saying that there aren't tests for all of these
subst ances out there, and therefore, we shouldn't ban

them Do you have any comments on that?

DR. BROWN: [|'Il try to keep nyself in
control. | -- 1 -- not know ng whether sonething is
Page 254

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

toxic doesn't nake it safe to anyone. And we have a
hi story in our country, and the world, of finding
toxi c chem cals that we've been breathing for years.
Lead woul d be one of them and others, nmercury and
things of that sort. \Wen we got the chem cals out of
t he environment, people showed increased robustness
and stuff.

So froma public health standpoint, if
you don't know that sonething is safe, the only thing
you can say is, "I don't know whether it is safe or

not . And if sonebody asks you what to do, you need
to avoid the exposure or reduce it, if you can. The
problem wi th PFAS and its danger is individuals don't
have a way to reduce it. They -- they can nobve away,
is basically -- is all they can do.

And people in Pennsylvania, sonme of
t hem just abandoned their honmes and noved away because
they couldn't be certain their children were safe. |
don't think we personally, as a toxicologist, or a
prof essional, or anybody -- | don't want peopl e noving
away fromtheir houses because they don't know whet her
it's safe or not.

MR. BLOOM So in your professional

opi nion, you would say that we should establish a

chem cal as safe before we allow it versus allowing it
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and then trying to find out later if it's toxic?

DR. BROWN: That -- that would be the
only noral thing to do, but we don't do that.

W -- we don't have a precautionary principle. So but
we do -- FDA, for exanple, with drugs, carefully

foll ows exposures in people when sonething newis put
out there, so that they would -- each year, they woul d
go back and make sure the drug didn't have sone

unf oreseen effect.

And in occupational nedicine, we
usually could do that by -- and I worked in
occupational nmedicine for some tine -- we actually can
| ook at the workers and see how the workers are doing
after the exposures. Wth the oil and gas industry,
there really is no available, that I know of, health
information on their workers, their workforce,
available to the public. So you don't have that clue.

You have to go to the public, as we had
to go in Pennsylvania and say, first, "Wre these
peopl e pl ausi bly exposed? They were? Wre they
showi ng health effects? They were. Were there
chem cals there that could have caused these health
effects? They were there. Do we know what to tel
themto do?" W -- we didn't.

MR. BLOOM  Thank you. Yeah, thank
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you. Just changing tact, maybe two nore questi ons.

DR. BROWN:. Ckay.

MR. BLOOM So W I dEarth Guardi ans
proposal would greatly expand discl osure to residents,
police departnents, fire departnents, the Bureau of
Land Managenent, the State Land O fice, where | work,
anyone within one nmle of where the frack job's taking
pl ace.

We're not quite sure yet what formthat
communi cati on would take. You know, it could be a
postcard, it could be a certified piece of mail. What
woul d you want? | | ooked at sone of the citations you
made. You tal ked about the EPA's SALT program

DR. BROWN: Yeah

MR. BLOOM I'IIl call it SALT program
And you know, it tal ks about providing in, kind of,
actionable information, following up so that there's
education, things like that. Just your thoughts,
pl ease.

DR. BROWN: [|'Il try to stay on point.
First if you don't tell sonmebody that sonethings toxic
or sonething is there and you know it, and they find
out that you didn't tell it to them you -- you cease
becom ng a trusted source. SALT tal ked about trusted

sour ces.
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And once you cease to becone a public
trusted source, the public health comunity and the
government overall |oses its ability to protect the
popul ati on, because they just don't believe you. They
think you lie. So you don't want to do that.

Wat er conpanies in sone areas have
systemati ¢ ways where they warn you. | just got
sonething in the mail fromny water conpany saying
they didn't know whether there was toxic lead in the
pi pe comng to nmy house or not. | should test it
nyself. That's -- but they have frequent requirenents
that they do that.

Some conmmuniti es have put data on
websites, so that you can get to websites. The
FracFocus website is a nice website, but it doesn't
tell you enough. It tells you that there's a chem cal
there. It doesn't tell you what, sort of, organ

system woul d be affected, which a clinician would

need. |t doesn't tell you what the signs and synptons
woul d be, which is what a patient would want. Can
t hat problem be solved? | think it can.

| think that we -- we have to change.

In some cases we mght do it at the county level if
you have counties. You mght do it at the

public -- departnment of public health level if -- if
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you have an aggressive public health departnent or a
t hought ful public health departnent. But | think the
failure to tell sonmebody that sonething is there, you
| ose so much of your ability to do your job when they
decide "I can't trust those people.” | think you have
to do sonet hi ng.

MR. BLOOM Thank you. No further
questions. Thank you, Dr. Brown.

THE HEARI NG OFFI CER: AlIl right. Thank
you. M. Chair, do you have questions?

MR. RAZATOS: Thank you, Dr. Brown.
Appreciate it. | do have sonme questions. On the
charts that you have on page 13 with the synptons in
t he exposed popul ati on from Pennsyl vania and the
non- exposed popul ation in New York, just out of
curiosity, why is your sanple size different, an n of
77 and an n of 88?

DR. BROWN: It -- it -- it is
different. It wasn't a study. This was a collection.
We got --

MR. RAZATOS: Dr. Brown, your -- your
vol unme, kind of, went down. You changed sonet hing
with your m crophone. | can barely hear you.

DR. BROWN. Can you hear ne now?

MR. RAZATOS: Yes, sir.
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DR. BROWN. Ckay. It wasn't exactly a
study. We -- we were looking in New York State for
health effects that were occurring. W nanaged to get

88 famlies. W |ooked at Pennsyl vania, and we

were -- renmenber | was restricting the famlies to a
certain distance around the -- around the site, and

that's the nunber we got. Statistically, I'm-- 1|"'ve
got a doctorate -- not a doctorate in statistics, but

| studied statistics at Berkeley and Harvard. And
t hose -- those nunbers we could do statistics with if
we want ed.

MR. RAZATOCS: So thank you for that,
but | do have a question. Then on page 7 of your
testi nony, you spoke about "The table on page 9 shows
a conparison of health conplaints between fracking
communities in Pennsylvania and sim | ar population in
New York." Is this the sanme table, just different,
Wrong page nunber?

DR. BROWN: Yeah, it's -- it's the sane
table. 1t got noved around when | was doing it. And
the reason | stated it that way is we didn't go to
Manhattan and | ook at peopl e.

MR. RAZATOS: Sure.

DR. BROAN: We -- we -- we went to

rural New York, which was, kind of, like rura
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Pennsylvania with different food.

MR. RAZATOS: So thank you for that,
but for rural New York, did you apply the sane
criteria? You said that the area in New York was
pl anned to have gas wells, but the drilling had not
happened yet. So did you still follow, Iike, they
woul d be within two mles of these proposed gas wells,
et cetera, et cetera?

DR. BROWN. That's a very good

guestion --

MR. RAZATOS: | can't hear you again,
Dr. Brown. You -- you changed sonet hi ng.

DR. BROWN: Sorry. | know what's

happening. Okay. That's -- that's a very good
guestion. | think we may have nade the distance a
little bit bigger just because there wasn't anything
goi ng on. There would be a farnmhouse, and this would
be the farmhouse within a mle or so, or half a mle,
of where they were predicting they were going to put
the well, or in sonme cases it was a conpressor
station.

MR. RAZATOS: Okay. So we're not
really dealing with appl es and appl es, and oranges
with oranges. W're fruit, but not the sane

statistics. So when you state we could draw
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statistical conparisons off of this, we really can't
because you're really not dealing with the sane
dat aset .

DR. BROWN: And we didn't.

MR. RAZATOS: O criteria.

DR. BROWN:. Yeah. We didn't. \What we
wer e doing was | ooking at people who had the sanme SRS
background in New York and conparing themto simlar
people in Pennsylvania. And we were trying to
I dentify which of those health effects we were seeing
woul d be nore likely than not to be associated with
t he, being near the wells.

MR. RAZATOS: Okay. And just to
clarify, the criteria, such as being within the
two-mle radius of a well, or a proposed well, was not
applied. Correct?

DR. BROWN: Well it was in
Pennsyl vani a.

MR. RAZATOS: I n Pennsylvania but not
i n New York?

DR. BROWN: There was no well in New
Yor K.

MR. RAZATOS: | know, but there was a
proposed site. Correct?

DR. BROMN: Yeabh. W didn't -- we did
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not do that, no.

MR. RAZATOS: Okay. Thank you for
that. M next question was, in the questioning, that
the G| Conservation Division asked you, you stated
that chem cal s can synergi ze.

DR. BROWN:  Sorry.

MR. RAZATOS: | beg your pardon?

DR. BROAN: |'msorry. |I'm--

MR. RAZATOS: It's been a |l ong day, |

know, Doctor. | apologize. |It's long for us all, and
it's --

DR. BROMN:. |I'm-- it's beyond seven in
New Yor k.

MR. RAZATOS: Yes, | know. So if you
could just bear with me, | apol ogi ze.

DR. BROWN:  Yeah.

MR. RAZATOS: You stated that these
chem cals can synergize, and | wanted to know,
synergi zing in what way? Do we have any of that data?

DR. BROMWN: Yeah, we do, a little bit.

MR. RAZATOS: Okay.

DR. BROWN: Synergism particularly
t hese chemicals tend to attach thenselves to fine
particul ate and PM2.5, and the PM2.5 carries the

chem cal into the deep | ung.
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MR. RAZATOS: And Doctor, could
you -- I'msorry. Could you tell me what PM2.5,
because that was going to be one of ny questions, as
well? | was trying to find it in your testinony here,
but you didn't say what PM stood for.

DR. BROAN: |'msorry. It's
particul ate matter. It's -- that is --

MR. RAZATOS: Snpke.

DR. BROWN. Snpke. But very fine
snoke, less than the width of a human hair.

MR. RAZATOS: 2.5 microns, 2.5
nanonmet er s?

DR. BROWN:. Mcrons. No, 2.5 mcrons.

MR. RAZATOS: Ckay. Thank you.

DR. BROWN. Very fine particulate. And
that size particul ate absorbs water-sol uble toxic
chem cal s, water-soluble chemcals to the surface.
Those wat er-sol uble chemcals, if they're not on
particul ate, are trapped in the upper respiratory
tract and -- and are relatively nontoxic. |If they're
on particulate, they don't -- they go by that trap and

go to the deep lung, where they can be absorbed into

the -- into the bl oodstream
MR. RAZATQOS: Okay.
DR. BROMN: So that -- and that effect
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I's about a ten-fold effect in terns of toxicity. So

I f you put a toxic chemical in the air and expose sone
animal to it, and then put fine particulate with it,
mx it, and then it will nmake the animal ten tines as
sensitive.

MR. RAZATOS: Ckay.

DR. BROWN:. And unfortunately al nost
all of the chemcals that we're getting around these
sites are in the presence of fine particulate, PM.5
and smal |l er.

MR. RAZATOS: Ckay. That made nore
sense. Thank you for clarifying that. But | just
have two nore questions, and they should be fairly
si npl e.

DR. BROWN: Sure.

MR. RAZATOS: In the table with the
Sout hwest Pennsyl vania and all the synptons that they
wer e seeing, was bloodwork done on these individuals,
and if so, was PFAS in these people's blood?

DR. BROAN: There was -- in sonme cases,
t here was bl oodwork done that was gathered from N OSH,
National Institute for Occupational Health Data. |In
sone cases, there was bl oodwork done on those
chemcals. 1In other cases, it was just an air -- it

was not just an air exposure, it was another effect.
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And | don't think they |ooked for PFAS.

MR. RAZATOS: Okay. But there was sone
PFAS data collected on sonme of the sanpl es?

DR. BROMN: In that -- for that table,
we didn't know PFAS was a probl em when we prepared
that table, so we didn't |ook for it.

MR. RAZATOS: Okay. Sorry. That
gener at ed anot her question for ne then.

DR. BROWN: Okay.

MR. RAZATOS: So then you're
extrapolating that PFAS is present in the area, PFAS
can have these particular effects on an individual;
hence, PFAS could be an attributing cause to, for
I nstance, as you brought out, and | apol ogi ze, |
flipped the page so | need to get back, headaches,
shortness of breath, hair |oss, skin cysts, any of
t hese ganut of issues. |Is that what |I'm
under st andi ng, you're extrapolating that PFAS coul d
potentially cause these issues?

DR. BROWN. Well sonme of them they
could. It's -- sonme of them are consistent with what

PFAS i s known to do. Ohers it's not. But there are

certain ones in here. | can -- if you'll bear with

me, | can take a | ook and see if | can show those.

Shortness of breath may -- maybe all. The skin rash,
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t he weakness, and there's -- there's probable others
in there, too -- are also consistent with PFAS bei ng
there. But there's other chem cals that could do
that, too, in the -- in the chemcals that we found
present in fracking.

MR. RAZATOS: Okay. So it could be any
ganmut of these chemi cals that are in fracking,

I ncl udi ng PFAS, coul d cause these issues. Correct ?

DR. BROWN: Sure.

MR. RAZATOS: Okay. So you're not
necessarily saying PFAS is doing this. You're saying
any ganut of these conpounds could be contributing to
this -- these causes in these individuals?

DR. BROWN: Yeah, the -- the -- the big
problemis that nobody's getting exposed to just PFAS
or just nitrogen oxide. People there are getting
exposed to all of it. And when they get exposed to it
because of the weather system they get exposed to
very high |evels.

MR. RAZATOS: Sure, and --

DR. BROWN: So you're faced with "I
don't know. "

MR. RAZATOS: Okay. And as you can

see, | nean, | -- | understand that there's other
chemcals, as well, but we're strictly tal ki ng about
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PFAS, so |I'mkeeping it strictly on the PFAS here.

DR. BROWN:. Ckay.

MR. RAZATOS: So | do appreciate your
answers on that. M |ast question for you, in your
concl usi on on page 20, on, starting with line 5, it
says, "Additionally, it requires comunity
i dentification of chem cals used downhole in oil and
gas operations.” And you were stating how, in this
particul ar paragraph, that undi scl osed chem cals down
the hole in New Mexico right nowis a problem Did
Pennsyl vania notify individuals of downhole chem cal s?

DR. BROWN: No. That was part of the
problem They -- they eventually began to
put -- their -- they strengthened their
identification. This project went over nine years,
and it's still going on, but at the begi nning people
didn't receive any information at all. Utimtely,
they did. There was an attorney general's report, |
think you m ght want to | ook at, that caused the
public health departnment to beconme nore aggressive.

MR. RAZATOS: COkay. Awesone. So then
I n your professional opinion, who should be notifying
these individuals? Wuld it be the actual conpany
that is using PFAS? Is it the Departnent of Health?

Is it in this instance, |like, the G| Conservation
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Di vision, who regulates in the State of New Mexico?
Who woul d be issuing these notifications?

DR. BROWN: | would think the person
that -- the group that is nost trusted in this is the
Depart ment of Heal th.

MR. RAZATOS: Ckay.

DR. BROWN:. That -- that
would -- that's who | would think should do it. The
| east trusted -- ny apologies to people from-- are
t he conpani es.

MR. RAZATOS: Sure.

DR. BROWN:. Now there were conpanies in
Pennsyl vania who we had a great deal of confidence in,
who came to us with information and were interested in
what we were finding and what they could do about it.
So it isn't a blanket, every conpany is bad. None of
them were bad, but sone conpanies were very, very
concerned about the health issues that they m ght be
creating.

MR. RAZATQCS: Excel l ent. Thank you,
Dr. Brown. No further questions from ne.

THE HEARI NG OFFI CER: Ckay. Thank you.
Conmmi ssi oner Anponmah?

DR. AMPOMAH: Thank you. Dr. Brown,

t hank you so nuch.
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DR. BROWN: You're wel cone.

DR. AMPOMAH:  So | do have a coupl e of
guestions. On page 4, line 5, in your testinony you
said that, "WI|dEarth Guardi ans has asked that |
descri be any experiences responding to the human
health risks fromthose chem cal exposures encountered
by residents in conmmunities near oil and gas
extraction." So ny question to you is that, as you
were preparing for your testinony, did you get any
data fromthe state of New Mexico, especially wthin
the two basins that produce oil and gas in the state?

DR. BROWN: | didn't -- | didn't use
any data from New Mexico in doing that. 1In our
hi story, we had worked with the Navajo Nation and on
| ssues that they had with gas extraction, and of
course, | considered that. There's a report on that
soneplace. But | didn't include it as it wasn't
central to any point that | was making.

DR. AMPOMAH: So basically your studies
were, nore or less, centered in Pennsylvania. So why
do you believe that the state [sic] of Pennsylvania
has not banned PFAS?

DR. BROWN:. | really don't have any
pr of essi onal know edge on what the state [sic] of

Pennsyl vani a does or doesn't do.
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DR. AMPOMAH: Can you provide to the
conmm ssi on, you know, the depth, you know, based on
your study, the depth where oil and gas operations

were occurring in your study area, specifically in

this -- in Pennsylvani a?

DR. BROMWN: | -- | could do that. It
woul d require that I go back and dig it out. It would
be -- it wuld be a significant effort.

DR. AMPOMAH: Yeah, then certainly that
can be provided to us, since we do have a coupl e of
days within the hearing. Definitely it is good for
the comm ssion, nore or |less, since there has not been
any specific study in the state of New Mexi co, and we
are, nore or less, relying on other states, as | think
it is fair to the comm ssion for us to get all the
i nformation for us to, nore or |less, make a very good
deci sive decision on this matter.

DR. BROWN: Yeah. Il -- 1 think I
suspect one of the people that | was talking to
earlier can go online and get that depth information
t hr ough Washi ngton County in Pennsyl vani a.

DR. AMPOMAH. So in your study, as
you -- oOr in your testinony -- so is your testinony
that you don't have any data, or you do not have any

i nformation with regards to exposure of PFAS to oi
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and gas operations in the state of New Mexi co?
DR. BROMWN: | don't.
DR. AMPOMAH: Okay. You tal k about the

pat hways of exposure on page 10, page 10 of your

testinmony. | want to ask you, are you famliar with
oil and gas operations, especially how we drill a
well, we stinmulate a well, we conplete a well?

DR. BROMN: | -- I'mnot an expert in

that area, but in the work we were doing we had to
under stand how the wells were being drilled, the
number of wells that would be on a site, and how t hey
di spl ayed what the air exposures were around the wells
and what the potential water pathways were.

DR. AMPOMAH: So then can you explain
to nme, you know, it's not really clear, on the
pat hways of exposure? | do know that you' ve nentioned
wat er contam nati on and airborne exposure.

So based on your understanding as to
how oil and gas wells are operated, can you, nore or
| ess, explain to the conm ssion how, based on your
study, you've seen water contam nation through, let's
say with PFAS, and then al so airborne exposures, for
us to fully understand, with regards to the pathways
of exposure?

DR. BROWN: | think you asked for PFAS.
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We didn't know PFAS was there, so we didn't | ook for

PFAS. We know ot her chem cals were there, and | can

expl ain how we determ ned that there was a -- we woul d
call that an open pat hway of exposure by -- through
water or through air. | could explain that to you.

DR. AMPOMAH: So you're saying that
even now, because you still made nention of the PFAS
I n that session of your testinony? So can you
describe to the comm ssion how you see the
contam nation of, let's say, USDWon the ground source
of drinking water, but let's say PFAS, and then al so
t he airborne exposure, as well?

DR. BROWN. Well they're both pretty
easy. If -- if PFAS -- everything that goes down the
well that isn't utilized in the fracking process
is -- eventually conmes up the well with the gas, and
It's released in -- | don't want to go into a |lot of
detail on that. Sonetinmes it's just released into the
air in a blowdown. Sonetines it's released to the air
and the gas is -- the gas is dried -- we had wet gas
I n Pennsyl vania. The gas goes through a drying
process and chem cals are released into the air that
way .

Sonetimes the water conmes back and the

wast ewat er and the produced water is used for various
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uses. At one point in Pennsylvania, they were using
it on the highway to control dust. So all of those
were ways that information could get froma well to a
person who could breathe it and be affected by it.
That would be a closed -- we would call that an open
pat hway.

VWhat we were trying to do, or our goal,
was to close as many pat hways as we could. W could
cl ose water pathways by sinply saying, "Don't drink
water. Drink it out of a, you know, a bottled water
instead.”" We -- we closed that pathway partly by
saying, "Don't take showers in any shower that
doesn't -- isn't well-ventilated.” W could say,
"Take short cold showers.” It didn't go over big with
t he teenage ki ds.

But our goal was to reduce the exposure
because we did not know exactly what was causing this
group of people to be sick, but we knew that they were
i1l and we knew that those people who were nore il
were near sites with open pat hways of exposure.

DR. AMPOVAH.  Dr. Brown, so on page 12
to page 13, you talk about the table of health
synptons. Now can you explain to the conm ssion how
was utilized this table. You know, especially where

there is no data fromthe state of New Mexico, you
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know, you are presenting two different, let's say
scenarios, and even the Chair probed a little bit, you
know, to conparing if it is apples to apples. How
woul d you want the comm ssion to view this table, and
al so how woul d you want to us to incorporate that into
our deci sion-maki ng?

DR. BROWN:. | can -- | can only go so
far with that. The way you would use a table |ike
this is really three steps. First you would | ook at
what is the -- these are synptons, and you woul d say,
"What organ system the brain, the lungs, or soever,
are affected by these systens?" W did that in our
process. We would then take that -- that data and
create what we called a case description.

The case description is actually in our
files. I1t's online. It says, if you have one or nore
of these synptons, or three or nore of these synptons,
and you are in a position where you could be in a
pat hway of exposure, then we should consider your
effect as potentially associated with the well -- or
wth the fracking process.

That -- that -- that table is as
conplete as we could make it when we made it,
but -- but once you have a case description, then a

public health agency or anyone el se can screen a
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popul ation and find out who is being affected and
who's not being affected. There's another step, of
course, of identifying where are the possible sources

of exposure to these people.

If I were doing this, | would ask the
health departnment -- |'ve done this, actually. |
woul d say to the health departnent, "If people cal

you with this series of effects and they are in an
area where there's gas drilling, you should be
concerned about a contam nated well or a downw nd
exposure that they're getting that's unduly high. The
heal th departnment then is going to have to deci de what
It wants to do to protect those people.

DR. AMPOMAH: Thank you.

DR. BROMWN: It -- it can be done. |
will assure you that it can be done, but sonmebody w th
public health background or a health background is
going to need to think through the steps for New
Mexi co, because |I'mnot from New Mexico. [|'mfrom
Connecticut. W have an ocean right next to us, and
you guys are high desert, so it's different.

DR. AMPOMAH: Yeah, so even on that
point, would you agree with ne that it would have been
nore effective if, nore or |ess, being an expert, you

m ght want to, nore or |ess, contact soneone in New
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Mexi co who really do understand what is going on in
New Mexico to give you sonme gui dance on your
testi nony?

DR. BROMN: No, | don't think |I need
gui dance on ny testinony. | -- | actually worked at
CDC where | was responsible for public health practice
and safety at all the superfund sites in the country.
So I know pretty nuch howit's done. |If there were
sonme uni que things about New Mexico, they would
be -- they would focus on the governnent of New Mexico
and the ability of your communication systemto get
information out in a way that's trusted.

And | don't -- sonebody would need to
do that. But if you went to your health agency and
asked sone of the policy people, they could design it
for you.

DR. AMPOMAH: Thank you, Dr. Brown. So
this question is nore general. | don't know whet her
you can respond to that or Wl dEarth Guardi ans do have
some response to that.

The question is, as you prepare
for -- let's say as you were preparing for this
hearing, did WIdEarth Guardi ans, nore or less, talk
to community nmenbers in the state of New Mexi co,

specifically within the basins where oil and gas
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operations -- where we do have oil and gas operations?

You know, | took notes of all
the -- all the public comments that we received so
far. You know, sone of the comunity nenbers are from
Santa Fe, talking about being exposed to PFAS in the
water, you know, and in nmy mnd, I'mlike, "Okay, is
there oil and gas operations in Santa Fe?" Right?

So do you have any, you know, do you
have any data, you know, based on the communiti es,
nore or less, directly inpacted by oil and gas
operations in the state of New Mexico to back, let's
say, sone of the -- sone of the research that has been
done in West Virginia and Pennsylvania to, nore or
| ess, support the case?

DR. BROWN: | heard this norning, in
fact, |1've been listening to your -- your people, and
It's just the sane song in a new cafe. That's exactly
what people were telling me in Pennsylvania. It's
exactly, people were comng to our offices and telling
the very same kind of stories.

They -- they -- they have |[imted water
and they have |limted resources to change it, but
they're very concerned about the potential exposures.
| don't think any of themthat | heard this norning

woul d want to repeat the experience that the people of
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Pennsyl vani a experi enced.

But | -- | would be very surprised if
the natural -- the nature is the same in North -- in
New Mexico as it is in Pennsylvania and in
Connecticut, in Maine and in various other states, and
countries around the world. There's air pathways that
peopl e are exposed to. We know that. There's water
pat hways that people are exposed to. Your people have
very limted water.

Just thinking about the amobunt of water
that you would use to frack a well is breathtaking how
much of your water supply it would use. | don't think
as an expert as | amin this area | would be able to
go to any particular state and say, "This is what this
state ought to do or not to." | can give you the
i nformation, but that's up to you to decide how you
want to deal with it.

DR. AMPOMAH: Yeah, so M. Davis can
you respond to the other part of ny question, whether
data were collected in these counties?

MR. DAVIS: Can you repeat the question
agai n?

DR. AMPOMAH: Yeah, so nobst of the
testinmony is all based on West Virginia and

Pennsylvania. Right? So are there any direct, let's
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say, data collected in the state of New Mexi co?

MR. DAVIS: Commi ssioner Anpomah,
conm ssioners, |'Il do nmy best to answer your
question. And | think I would put it this way: And
this really relates to the chart that people have been
di scussing, is that this chart, as | understand it,
fromwhat Dr. Brown said, is not to be used as a
guideline in New Mexico. It is an exanple of the
| engt hs that public health professionals had to go to,
to try to solve a problem when they did not know what
chem cals were present.

And the reason they didn't know what
chem cals were present was because Pennsyl vania did
not require full disclosure to the public, and Dr.
Brown was a nenber of the public. | hope that answers
your questi on.

DR. AMPOMAH: Yeah, so --

DR. BROWN:. If | could add just one
thing. The data that | showed you was the data we had
on the fly, several as we went through this process.
Al'l the data that |'m showi ng you, if you | ook at sonme
of the nore recent papers, showed that we were pretty
close to being on target. W had -- we had identified
the same effects.

Now t here are papers that say,
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"Here -- here's what the chemcals are,” and they've
been anal yzed by research studies. But we were not
doing a research study. W were trying to respond to
a public health outbreak, what we would call an

out break. And we were gathering data on the fly and
maki ng decisions on the fly.

DR. AMPOMAH: David, so nmy nmain concern
here is that, you know, WI dEarth Guardi ans, you are
asking a big -- you know, you are asking a big ask of
the comm ssion. One is banning PFAS and the other one
I's banning all undisclosed chemcals. All right. So,
you know, as | sit here, | really want to see evi dence
of how, with -- let's say, there has been nunerous oi
and gas operations in the state of New Mexi co.

Al right. So definitely I want to see
real data in our state. That should push us to, nore
or less, go the extrenme of even banni ng undi scl osed
chem cal s, you know, where there's no data to support
t he cl ai ns.

DR. BROWN: Your experience wth
undi scl osed chemcals wll be in nmy judgnent the sane
as the experience we had in Pennsylvania when we were
wor ki ng wi th undi scl osed chem cals. Physicians and
public health people sinply cannot guess as to what

the effects are, and you sinply cannot assune the
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conpounds are safe.

We don't assunme every conpound is not
safe, but when there are chem cals that are in the
toxic category, which these are, we assune that we
need to protect the public health.

DR. AMPOMAH: Yeah, | do understand
that, but as | sit here, | really want to see sone
wor k done in New Mexico, at |east real evidence, data
from New Mexi co, that can support the comm ssion, you
know, if we're asked to, nore or less, go the extrene
of even banni ng undi scl osed chem cal s.

You know, these are great exanples, but
what is happening in New Mexico? You know, | -- |
want to see sone real evidence based on, let's say,
this week-1ong hearing. | want to see sonme community
members in the direct oil and gas operati ons who are
goi ng through these problens. At least there has to
be sonme kind of evidence, you know, because you are,
nore or |ess, using West Virginia and Pennsyl vani a.

And based on Jesse's comment, probably
they operated in the shallow zones in the state. So
it's definitely different fromthe state of New
Mexico. So | really want to see nore information, you
know, based on any work study done in the state of New

Mexi co.
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DR. BROWN:. The Sierra Club is a study

with the Navaj os, which we worked with. | think
if -- | think the Navajo Nation is in New Mexico, and
If you find that study, |I'msure that Wl dEarth

Guardians can find it for you and give it to you,;
you' |l see the damage that we identified in New
Mexico. So if you want data directly from New Mexi co,
It's -- it exists. You see, you only have to go | ook
for it.

THE HEARI NG OFFI CER:  And t hank you,
Comm ssi oner Anmponmah. |Is there any reason at this
time not to excuse Dr. Brown? No? All right. Thank
you very nuch for your testinony, Dr. Brown.

DR. BROWN: Thank you for -- for
listening to nme, and if you need any ot her thoughts,
|"d be happy to share themw th you.

THE HEARI NG OFFI CER: Thank you very
much.

DR. BROWN: Bye.

THE HEARI NG OFFICER: All righty. So
we've cone to the vicinity of the end of the workday.
M. Davis, | know you have two nore w tnesses, Dr.
Speer and Ms. Troutman. What order do you suppose
you' |l be presenting themin?

MR. DAVI S: | have not heard from Dr
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Speer yet today, but he's supposed to be traveling.

He may be en route, so if possible, 1'd |like to cal

Dr. Speer in the norning, assum ng he gets here on
tine, and then we would call M. Troutnmn. | f he does
not get here on tine, we will reverse that order.

THE HEARI NG OFFI CER: All right. Thank
you very nmuch for that. We will start tonorrow
norning at 8:30. [I'll take public coment for at
| east a half-hour for it to be given, and then we'l
turn to the technical case whenever we run out of
public comenters.

Is there anything else we need to talk
about before we break today? Sheila, would you
confirmthis roomw || be |ocked and we can | eave
nonval uabl e t hi ngs overni ght?

M5. APODACA: Yes, | will lock it up at
t he end of the day.

THE HEARI NG OFFI CER:  All right. Thank
you.

MS. APODACA: And we may have sonebody
on who's been waiting to nmake a public comment. |
don't know if she's still here.

THE HEARI NG OFFI CER:  Ckay.

MS. APODACA: But her nanme was Ruth,
Ruth Striegel.
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THE HEARI NG OFFI CER:  Ckay.
Striegel, are you still on the platforn? |

No, that's Rebecca. Ms. Striegel, are you here? No?
M5. APODACA: Yeah, she may return

tomorrow norning. | told her she -- she coul d.

THE HEARI NG OFFI CER:  Ckay.
you very much for that, Sheila. All right.

see you all tonorrow norning at 8:30.

(Wher eupon, the neeting concluded at

5:15 p.m)

V5.

see an RS.

Wel | thank
W will
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CERTI FI CATE
I, JAMES COGSVELL, the officer before whom
t he foregoi ng proceedi ngs were taken, do hereby
certify that any witness(es) in the foregoing
proceedi ngs, prior to testifying, were duly sworn;
t hat the proceedings were recorded by ne and
thereafter reduced to typewiting by a qualified
transcriptionist; that said digital audio recording of
said proceedings are a true and accurate record to the
best of ny know edge, skills, and ability; that | am
neither counsel for, related to, nor enployed by any
of the parties to the action in which this was taken;
and, further, that I amnot a relative or enployee of
any counsel or attorney enployed by the parties
hereto, nor financially or otherw
outconme of this action. %—M
JAMES COGSWELL

Notary Public in and for the

State of New Mexi co
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CERTI FI CATE OF TRANSCRI BER

[, JOHN WHI SENHUNT, do hereby certify that
this transcript was prepared fromthe digital audio
recordi ng of the foregoing proceedi ng, that said
transcript is a true and accurate record of the
proceedi ngs to the best of ny know edge, skills, and
ability; that I amneither counsel for, related to,
nor enpl oyed by any of the parties to the action in
whi ch this was taken; and, further, that I amnot a
relative or enployee of any counsel or attorney
enpl oyed by the parties hereto, nor financially or

otherwi se interested in the outcome of this action.

JOHN WHI SENHUNT
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