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STATE OF NEW MEXI CO
ENERGY, M NERAL, AND NATURAL RESOURCES DEPARTMENT
O L CONSERVATI ON DI VI SI ON

IN THE MATTER OF THE HEARI NG
CALLED BY THE O L CONSERVATI ON
DI VI SI ON FOR THE PURPOSE OF
CONSI DERI NG

Case No. 24912

HEARI NG
DATE: Thur sday, January 16, 2025
TI ME: 9 a.m
BEFORE: Ger asi nos Razatos, Chair, State of New

Mexico G| Conservation Conm ssion
LOCATI ON: Pecos Hall, Wendell Chino Building
1220 South Saint Francis Drive, First
Fl oor
Santa Fe, NM 87505
REPORTED BY: James Cogswel |
JOB NO. : 7106486

Page 1

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ W N P

N R N N R R N N =
o A W N P O © 0O N O 0o &~ W N +—» O

APPEARANCES

ON BEHALF OF O L CONSERVATI ON COMM SSI ON:

DANI EL R. RUBI N, ESQUI RE

New Mexi co Department of Justice
408 Galisteo Street

Santa Fe, NM 87501

drubi n@ndoj . gov

(505) 537-4477

ON BEHALF OF O L CONSERVATI ON DI VI SI ON:

CHRI STOPHER L. MOANDER, ESQUI RE

JESSE K. TREMAI NE, ESQUI RE (by vi deoconference)
State of New Mexico O | Conservation Division
1220 South Saint Francis Drive

Santa Fe, NM 87505

chris. noander @mrd. nm gov

j essek.tremni ne@mrd. nm gov

(505) 476-3200

(505) 231-9312

Page 2

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



o N o 0o b~ W N P

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

APPEARANTCES (Cont'd)

ON BEHALF OF GOODNI GHT M DSTREAM:

ADAM G. RANKI N, ESQUI RE
Hol | and & Hart, LLP

110 North Guadal upe Street,
Santa Fe, NM 87501
agrankin@oll andhart.com

(505) 988-4421

ON BEHALF OF EMPI RE NEW MEXI CO:

DANA S. HARDY, ESQUI RE

Hi nkl e Shanor, LLP

218 Montezuma Avenue
Santa Fe, NM 87504
dhardy@hi nkl el awfirm com

(505) 982-4554

SHARON T. SHAHEEN, ESQUI RE
Spencer Fane

325 Paseo De Peralta

Santa Fe, NM 87501
sshaheen@pencerfane. com

(505) 986-2678

Suite 1
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APPEARANCES (Cont'd)
ERNEST L. PADI LLA, ESQUI RE
Padilla Law Firm P.A.
P. 0. Box 2523
Santa Fe, NM 87504
padi | | al awnm@ut | ook. com

(505) 988-7577

ON BEHALF OF PILOT WATER SOLUTI ONS, LLC:
RYAN LEE MCKEE, ESQUI RE (by vi deoconference)
Beatty & Wbzni ak, P.C.
1675 Broadway, Suite 600
Denver, CO 80202
rmckee@wener gyl aw. com

(303) 407-4449
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APPEARANCES (Cont'd)

ON BEHALF OF APACHE CORPORATI ON:

DALVA L. MOELLENBERG, ESQUI RE

SAMANTHA H. CATALANO, ESQUI RE

Gal | agher & Kennedy, P.A.

1239 Paseo De Peralta

Santa Fe, NM 87501

dl m@knet.com

samant ha. cat al ano@knet . com

(505) 989-7278

(505) 989- 7388

ALSO PRESENT:

Shei l a Apodaca, Law Clerk, State of New Mexico

O | Conservation Division
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OPENI NG STATEMENT By M.
OPENI NG STATEMENT By M.

W TNESSES:
BARRETT BOLE
By M.
By M.
LARRY BRUCE
By M.
By M.
JOHN GRAMS
By M.
By M.

Moel | enber g
Tremai ne
BAKER
Moel | enberg

Trenmal ne

Moel | enberg

Tr emai ne

NDEJX

PAGE
Moel | enberg 48
Tr emai ne 50

DX CcX RDX RCX

58 106
81
150
162
178 253
229
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NO.

A-1

A-2

A-3

A-5
A-6

B- 2

C-2
C-3

C-4.1

EXHI BI TS
DESCRI PTI ON
Larry Bruce Baker Resune
Form C- 141
Remedi ati on Pl an
Emai |l From Mark Larson,
12/ 23/ 19

Soil Closure Report

Email From Bradford Billings,

Sept ember 2020

Barrett Bol e Resune

Enmail From M chael Bratcher,
10/ 03/ 22

Groundwat er Monitoring
Report, 4 2023

Proposal , 05/08/24

Revi sed Work Pl an, 09/23/24
John Granms Resune

Initial Annual Groundwater
Moni t ori ng Report

Scope of Work

Work Plan and Quarterly
Moni toring Report, 05/08/24
Corrected Groundwater Flow

Map

| D/ EVD
162/ 162
161/ 162
161/ 162

161/ 162
161/ 162

161/ 162
123/ 123

123/ 123
123/ 123
123/ 123
123/ 123

228/ 229

228/ 229
228/ 229

228/ 229

228/ 229
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NO.

EXHI BI TS (Cont'd)
DESCRI PTI ON
Exi sting and Proposed

Moni toring Well Map, 2024

| D/ EVD

228/ 229
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PROCEEDI NGS
MR. RAZATOS: Good norning to
everybody. Happy January the 16th. Happy New Year to
everyone. Good to see everyone. W' re starting our
O | Conservation Comm ssion neeting for the nonth of
January. | am Gerasinpbs Razatos. | go by Jerry.

am the acting director of the OCD and al so commi ssi on

chair.

So we can start our neeting, we'll
start off with a roll call. As | stated, I'm
Gerasi nbs Razatos. | amthe chair for the OCC right
at the nonent, and we'll go with the conm ssioners.

DR. AMPOMAH. |I'm Dr. WIIiam Anpomah,
desi gnee of the energy secretary. Thank you.

MR. BLOOM Hi. Good norning,

everyone. Geg Bloom |I'mthe comi ssioner here for
the New Mexico State Land Office, and apologies; |'m
at hone today. I'ma little under the weather.

MR. RAZATOS: Hope you get to feeling
better, Comm ssioner Bl oom but welcone. Good to have
you with us.

Excellent. The first thing that we
need to do is approve our agenda for the January 16,
2025, neeting. May | get a notion for approval of the

agenda?
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VR. BLOOM | so nobve.

pl ease say aye.

nays,

we need to do the approval

neeting mnutes. My | get a notion to approve?

MR. BLOOM | so nove.

DR. AMPOMAH: | second.

MR. RAZATOS: Excellent. And all in
favor?

DR. AMPOVAH:  Aye.

MR. BLOOM  Aye.

MR. RAZATOS: Aye. Excellent. So our
agenda is -- | nean the nmeeting m nutes are approved.
Moving on to our fourth point here is our pending

cases.

so we'll

DR. AMPOVAH: | second.

MR. RAZATCS: Excel | ent . in favor,
DR. AMPOVAH: Aye.

MR. BLOOM  Aye.

MR. RAZATOS: | say aye as well. No

We have the consolidated cases by Goodni ght

M dstream and Enpire New Mexi co.

start off this particular -- well, actually,
just call themout. Case nunbers 24123, 23614 through
17, and al so case nunbers 23775 and 24018 t hrough

| do know that M. Rubin wanted to

say that the agenda is approved. Next

of the Decenber 12, 2024,

| et nme
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24027. This is going to be pre-hearing issues that we
have. And | know, M. Rubin, you wanted to start the
conversati on.

MR. RUBIN:. Thank you, M. Chair and
Menmbers of the Conm ssion. So what has arisen
recently in anticipation of the adjudicatory hearing
i n February, the context of the issue of whether the
Conmm ssi on woul d personally hear this or let the
hearing officer that was appointed hear it directly.

Several of the parties raised the issue
of the authority of the Comm ssion to appoint a
heari ng exam ner or to having a hearing exam ner hear
this case in sone respects. And so in an effort to
avoi d, obviously, any issues of inpropriety on that
point, you did receive an email fromme on this, and
the question is what, if anything, can a hearing
exam ner do in these adjudicatory matters?

There is nothing in statute on this.
But rather than try to resolve the authority issue of

whet her there's inherent authority, whether a rule

woul d suffice, what the rules nean, | would like to
hear -- | understand fromthe parties that they would
like to speak briefly on this as well, and we w ||
try.

What |'m hoping is that we can quickly
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achi eve sonme sort of consensus on what would be an
appropriate role for the hearing exam ner as | --
there's nothing that would, | think, preclude by
stipulation us proceeding on such a matter as it's not
a -- well, other than matters of fair trial in a
crimnal case or perhaps subject matter jurisdiction,
these are things that we could perhaps stipulate to
wth the parties.

So | believe I heard Ms. Shaheen and
Ms. Hardy and M. Rankin and M. Padilla are all here.
And representing the Division -- wll that be you, M.
Moander, or is just M. Trenmaine representing you on
this?

MR. MOANDER: |'Ill be representing the
Di vi si on.

MR. RUBIN. Ckay. So --

MR. MOANDER: Thank you.

MR. RUBIN. So | do apologize; | need
to step out by 10 mnutes to 10, so if we could be
succinct on this, 1'd appreciate it. So | believe M.
Ranki n wanted to speak.

MR. RAZATOS: Excellent. | just want
to make sure everybody's here for these particul ar
cases, so let's just do a roll call. [I'Il start here

on nmy right and we'll go down the table.
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MR. RANKI N: Yeah. Adam Ranki n

appearing on behalf of Goodnight Mdstreamin these

cases with the Holland & Hart law firm

MR. RAZATCS: Excel | ent.

MR. MOANDER: Chris Mbander appeari ng

on behal f of the New Mexico Ol Conservat

MR. RAZATCS: Excel | ent .

i on Division.

M. Padilla, can | get you to get in to

a m crophone, please? Thanks.

MR. PADI LLA: Ernest Padil
for Enpire New Mexico.

MR. RAZATOS: Excell ent.
M. Padilla.

| a appearing

Thank you,

MS. SHAHEEN: Shar on Shaheen al so

appearing on behalf of Enpire New Mexi co.
MR. RAZATOS: Ms. Shaheen.
M5. HARDY: Dana Hardy wt
Shanor on behalf of Enpire as well.
MR. RAZATOS: Excellent.
So | know as M. -- Adam | forgot your |

| apol ogize. | know you wanted to say --

h Hi nkl e

Thank you.
ast nanme, but

ever ybody

has something to say, so let's start with you, M.

Ranki n.
MR. RANKIN:. So thank you,

Razat os. Good nor ni ng.

Chair
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May it please the Conm ssion, | raised
this issue based on an email from M. Harwood that |ed
me to believe the intent was for M. Harwood to hear
the whole nerits of the case. | conferred with --
that was in early Decenber. | conferred with counsel
at the beginning of this year about it, and we had a
neeting | ast week and di scussed it.

We reached out to M. Rubin to
determ ne what the intent was. All to say that on
review of the statutes and the regul ati ons, ny beli ef
and ny preference is that the statute requires the
Commi ssion to hear the nerits; that there's no
provi sion on the statutes for the Comm ssion to
del egate or appoint a hearing exam ner for a hearing
on the nmerits for Conm ssion matters, including,
especially, de novo cases that the Comm ssion nust
hear .

That said, the statute is silent on
whet her a pre-hearing or procedural matters can be
assigned to a hearing exam ner. And the regulations,
I n my opinion, do address that expressly and do
provide that the director may appoint a hearing
exam ner for purposes of making rulings on pre-hearing
not i ons.

So | don't believe that there's any
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I ssue with that or with the appointment of M. Harwood
to hear pre-hearing matters. So with that, we did
confer; | did send an email to all counsel and M.
Rubi n kind of laying out ny interpretation of the
statute and regul ati ons.

And it may have been a tenpest in a
teapot, but | want to make sure that -- at |east for
my purposes and to ensure that there's no appellate
I ssue going forward -- that we have a clear
under st andi ng that the comm ssion's authority is and
jurisdiction requires it to be present for the nerits.

MR. RUBIN:. And is that what the other
fol ks here would agree to?

MR. MOANDER: Speaking, M. Rubin, for
OCD, | think that's right because | had not actually
| ooked at this narrow of an issue before in front of
the Comm ssion; | was actually a little surprised at
what the rules reflected.

But | think that's correct, and OCD s
overarchi ng concern here is the procedural appellate
| ssue because, frankly, OCD anticipates no matter what
happens in this case, this matter will be elevated to
the appellate level. And so the fewer issues that
could be dealt with in that appeal, the better.

MR. RUBIN. Thank you. Ms. Hardy?
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M5. HARDY: Thank you. On behalf of
Enpire, we have concerns as well regarding the
appellate issue. We don't necessarily agree with all
of the analysis provided by M. Rankin, but it does
create an issue for appeal, and none of us want to be
back here doing this over again, so we agree that the
Comm ssi on shoul d be present for a hearing.

And | think that was what was
cont enpl at ed when the matter was schedul ed based on
the April hearing transcript. There was discussion of
the hearing dates based on the comm ssioners’
availability, and so it was our understanding that the
conm ssioners would be present for the hearing.

And with respect to pretrial notions
and procedural matters, | agree with M. Rankin.

MR. RUBIN:. Thank you.

So, M. Chair, Menbers of the
Comm ssion, it is ny advice, and | think it's the
parties' w shes, that the Conmm ssion sit and hear this
matter. | knowit's going to be at |east four days,
and by the Conmm ssion we would need a quorumto ensure
t hat the Conm ssion hears this case as opposed to
havi ng a hearing officer hear the case.

And | don't think we need to -- based

upon the stipulations of the parties that there was
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no -- | think the five pre-hearing orders signed by
M. Harwood as hearing officer are perfectly in order
and are appropriate. | don't -- we don't need to
ratify that at this point, based on the positions of
t he parties.

VWhat remains to be hashed out, |
believe, is the role of the hearing officer at -- with
respect to post-hearing. Do the parties think that a
recommendati on fromthe hearing officer is sonething
they are copacetic with provided that the hearing
of ficer report was nade available to the parties?

What is the position on that?

MR. MOANDER: M. Rubin, in ternms of
OCD, If the Commi ssion is going to be present --

i ntends to be present and preside over the hearing, |
don't see nmuch value in a hearing officer report since
all of the direct evidence will have been taken by the
Comm ssion. It seens redundant and | don't see the
practical use of it in proceedings.

MR. RUBIN. Ckay. Any other input?

MR. RANKIN: M. Rubin, | appreciate
the question, and | |ikew se have concerns about the
timng. As the Conmm ssion may be aware, Enpire has
noved the District Court -- there's a parall el

litigation in District Court.

Page 17

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

Enpi re has noved the District Court
t hrough an energency notion to |ift the stay that had
been in place so as to enable the Court to proceed
w thout litigation based on representations by Enpire
counsel. Their intent is to push for a quick trial
date in that matter

And the District Court has told us --
parties -- that any factual determ nations made by the
Comm ssion will be given strong consideration if not
preclusive effect at the District Court.

For that reason, | think we are very --
| think both parties are very interested in having a
qui ck order that lays out the findings of the
Comm ssion. And ny concern about a recommendati on
froma hearing officer is that it wuld delay a
potential final order fromthe Comm ssi on.

MR. RUBIN:. Thank you.

MR. RANKIN: G ven the sensitivities
around timng and so forth -- also with the active
engagenent of the Conmm ssi on nmenbers asking questions
or probing wtnesses on cross-examnation --
think -- | don't know that a non-techni cal exam ner
woul d have nmuch to contribute in ternms of
recommendations for this matter that is highly

t echni cal .
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So ny thought is that it would not
serve nmuch of a purpose, | think, to have a hearing
exam ner make a formal recommendation to the
Comm ssi on.

MR. RUBIN:. Ckay. Thank you. Any
ot her parties on that?

M5. HARDY: | tend to agree and | would
say that if there was going to be a recommendati on by
the hearing officer, that I think the parties woul d
need opportunities to respond.

MR. RUBIN:. Ckay.

M5. HARDY: \Which would take additi onal
time, of course.

MR. RUBIN:. Okay. Thank you.

So M. Chair, Menbers of the
Comm ssion, | think in an abundance of caution, other
t han having M. Harwood run the hearing with the
presence of at |east a quorum of the Comm ssion to at
| east tacitly approve any rulings he makes as we go,
it seens that, based on the wi shes of the parties, but
al so because | have a concern that if a hearing
of ficer makes a recommendation it would exceed the
statutory authority of this comm ssion to rely upon
t hat recommendation, there is a concern.

And rather than resolve that | egal
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I ssue, ny recommendation is that at the concl usion of

the evidentiary portion -- of course, the
Conmmi ssion -- and whet her the Conm ssion asks
questions -- the Comm ssion will then deliberate.

I f the Conmm ssion requires sone
recomendati ons and sonme advice fromcounsel -- nme --
before deliberating, that's something |I'm prepared to
handle. And | would -- of course, anything | provide
to the Conmission in the ternms of advice on the | aw,
assessing the facts, at |east summarizing the facts,
that woul d be privileged.

And so | would be able to provide not a
hearing officer's report, but I would be able to
provide to you nmy advice in a privileged manner t hat
woul d sort of take the place of something from M.

Har wood. | would like to have -- so with that, any
questions fromthe Conm ssion on that?

MR. RAZATOS: | -- | know I have
guestions, but Comm ssioner Bloom we'll start wth
you if you have any questi ons.

MR. BLOOM  Thank you, M. Chair.

No questions regarding these sort of
procedural matters. | -- | do have a question about
the case in general, though, which I will wait and ask

| ater. Thank you.
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MR. RAZATOS: Okay. Thank you.

Comm ssi oner Anpomah?

DR. AMPOMAH: Yeah, so quick question.
So the pre-hearing statenents will be on February
20t h; right?

MR. RUBIN:. | believe that's correct.
| don't have the order in front of nme, but there is
a -- the first day is the opening statenents -- pre-
hearing statenents. |s that correct, M. Hardy?

MS5. HARDY: That's correct. Opening
statenents and pendi ng notions, | believe, would be
addr essed.

MR. RUBIN:. Okay.

MR. RAZATOS: So -- and just to
clarify, that is our set date for the hearing. |
mean, that's a normal comm ssion neeting -- hearing
that particular day, and then we're picking it up
again the followng week; correct? |Is that how |'ve
understood it?

MS. HARDY: Correct. For the
presentation of evidence.

DR. AMPOMAH: Okay, so do we anticipate
it getting into Friday because |I need to nake
arrangenents for travel, so --

MR. RAZATOS: The heads are noddi ng

Page 21

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

yes, so make arrangenents.

MR. RUBIN:. Yes. Commi ssioner Anpomah,
yes. | think the constraint here is the Open Meetings
Act, which requires you to be here in person unless
it's difficult or inpossible to attend. | think we
woul d need -- for the Comm ssion to safely be saying
that they're hearing this, we would need a quorum at
any given nonent. So if we -- two out of three?

Yes, sir.

MR. MOANDER: M. Rubin, as a point of
order, the pre-hearing statenments are due on February
6t h.

DR. AMPOVAH: Si xt h, yeah.

MR. RUBIN:. Okay. And of course, M.
Har wood has done an excellent job up now handling pre-
hearing matters and procedural matters. W' Il make
recommendati ons as to pre-hearing notions on that
date, but we will need to be here at that point.

DR. AMPOMAH: So | ooking at the
technical nature of the case, when are we going to
recei ve the docunmentation for us to review before the
pre-hearing and then even the -- the case itself?

MR. RUBIN. Commi ssioner Anpomah, the

way it will work is the parties will present exhibits,
and the technical evidence in those exhibits wll be
Page 22

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

submtted for adm ssion. W cannot consider anything

until the hearing starts, and so |I'm hoping that, |ike
with any case, the parties will stipulate at |least to

the adm ssibility of everything as opposed to fighting
over what cones in and what doesn't.

But what cones in is part of what they

will, hopefully, resolve right up front for the
Conm ssion's benefit. Fair to say? Okay.
M5. HARDY: Yes. | will say that we

have filed direct testinony already --

MR. RUBIN: ©h, yes.

M5. HARDY: -- and exhibits under the
procedural order, and that we will file rebuttal
testi nony and exhi bits on February 6th.

MR. RUBIN:. Ckay. Thank you.

MR. RANKIN. May | make a point, M.
Rubi n? And | have not raised this with any of the
ot her counsel, but just for the awareness of the
Comm ssion; as it stands today, we have a total of 21
wi tnesses who are filing all pre-witten, pre-filed
testi nony.

Enpire has nine that they have al ready
filed; we have seven that have al ready been filed; and
OCD has two. Enpire has two additional rebuttal

w t nesses, and Goodni ght M dstream has one additi onal
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rebutment -- rebuttal witness. So there're going to
be a total of 21 witnesses filing both direct and
rebuttal testinmony. As Ms. Hardy nentioned, that's
al ready of record.

| understand that perhaps the

Comm ssi on nmenbers may be precluded fromreview ng

this testinony at this point; | don't know. But ny
t hought -- and | don't know how counsel for Enpire
feels or the Division feels -- but ny thought would be

| don't see why they couldn't start reviewing it
because it's a |lot of material.

And that way, at the tinme of the
hearing, they will have -- it's a lot of material to
absorb and understand and reflect on. And if they
were able to start reviewing that testinony in
advance, | think it would be hel pful for everybody and
may make the hearing go nore snmoothly if that materi al
had been reviewed, and well in advance of the start of
the evidentiary hearing on the 24th.

MR. RUBI N: M. Rankin, have the
parties stipulated to the pre-filing of everything
or -- | was under a vague inpression that there was
sonme notions to exclude sone of what's been pre-filed.

MR. RANKIN: Not yet. There is a

deadline for nmotions in |imne. | have not conferred
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wi th counsel about that. W can talk about it. That
being said, | don't know that it would necessarily
I npi nge on the ability to review what's been fil ed.

And maybe after this neeting, M.

Exam ner, counsel can confer and naybe stipul ate that
we woul d agree that it would be appropriate for the
Comm ssi on nmenbers to begin reviewing the testinony
because | do think it would be beneficial to

ever ybody.

MR. RUBIN. Ckay. Okay. So,

Comm ssioners, | do believe that it would be an
abundance of caution not to review what has been pre-
filed until we have resolved any objections, and that
will be prior to the hearing.

" m | ooking at the pre-hearing
schedul i ng order, and discovery notions shall be filed
by January 9th, responses due January 20th, replies
due 27th, and then ruling shall be nade thereafter.
Are there any objections to the parties -- to M.
Harwood ruling on those notions? |If not, we need to
wait for the hearing.

MR. MOANDER: M. Rubin, do you nean

ruling wthout oral argunent?

MR. RUBIN. Right. It seens to ne that
we should allow -- well, that we should -- certainly,
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what ever has not been objected to, the Comm ssion can
then consider. But we will -- if anything that has
been objected to, they should hold off on considering
until those -- until whatever is being contested is
resolved as a notion in |imne.

And in fact, it my be that M. Harwood
shoul d not rule on those. That -- as it is
di spositive, in a sense, perhaps the best course is
anything that is not contested; the Comm ssion can
then consider and get at -- a leg up on -- prior to
t he heari ng.

But if there are contested notions in
limne, then we will need to resolve those and shoul d
hold off on considering anything that is subject to a
notion until it's been resol ved.

MR. RAZATOS: So, Ms. Shaheen, you have
a concern?

M5. SHAHEEN: Thank you, M. Chair,
Comm ssi oners. We do have a concern. W agree with
M. Rankin that there is a good -- a great ampunt of
technical information that both parties wll be
presenting. W don't believe that there's an issue
with the conm ssioners review ng that ahead of tine.

If any information or evidence is

excl uded, then that can be taken into consideration
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during the deliberation. But what | suggest is that
the parties confer and perhaps present a stipulation
to you in this regard if that would be acceptable with
t he other parties and the conm ssion.

MR. RAZATOS: And | hate to interrupt.
That is -- was going to be ny recommendation for this.

MR. RANKI N:  Okay.

MR. RAZATOS: If we could just get the
parties to agree on what they want the Comm ssion to
see and not see, but as soon as possible. | know sone
of these things can get a little dragged out and back
and forth and back and forth, but we are on a tinme
crunch as well.

And so | share Comm ssioner Anmponah's
concern on having enough tinme to be able to review
sone of this information, so could we possibly set a
date on when you could give us an answer on this? |
think if that's sonething that we can get so we can
solidify it, and then we can start on -- start on our
end.

MR. RANKIN: | hope that we can give
you an answer tonorrow if not today.

M5. SHAHEEN: We will do our best to
gi ve you an answer by tonorrow.

MR. RAZATOS: Awesone. OCkay, so
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let's -- let's say if we could have an answer at | east
by before cl ose of business tonmorrow, so then we can
have the ability to be able to start revi ewi ng because
| know that is a concern for nyself. That was one of
my questions that | had.

And Conmm ssioner Anmpomah has that; I'm
sure Comm ssioner Bl oom has the sanme concern on that
end. So okay. So we'll wait for an answer from you
all by -- before close of business tonorrow.

MS. SHAHEEN: Thank you.

MR. RAZATQOS: Thank you.

MR. RUBI N: So if I may, M. Chairnman
and Menbers of the Comm ssion; if | could have a
notion reflecting the stipulation of the parties as to
what we di scussed today and the pre-hearing and post-
heari ng procedures we agreed to? And | could
basically wap this up in one big bowin a pre-hearing
order by the Comm ssion if we could have a notion to
that effect.

MR. RAZATOS: And -- and here's just ny
question. And before we go into a notion, this was ny
second question. Just to get -- make sure from
everybody here; we are going to -- we're stipulating
on whatever M. Harwood has said thus far?

MR. RUBI N: Yes.
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MR. RAZATOS: So all of his notions
we're stipulating to, and everybody's agreeing to
that, but then the rest of the hearing is going to be
in front of the Comm ssion; is that how |'ve
understood it?

|'"'mgoing to start right down the |ine.
M . Rankin?

MR. RANKIN: That's ny under st andi ng,
M. Chair, is that the nerits portion of the hearing
woul d be heard and deci ded on by the Conm ssion
wi t hout recomrendati on froma hearing officer.

MR. RAZATOS: (Okay.

M . Mbander ?

MR. MOANDER: And |ikew se from OCD,
M. Chair.

MR. RAZATQOS: Okay.

M. Padilla? Can you turn on your
m crophone, M. Padilla? It's okay.

MR. PADILLA: That's fine with nme.

MR. RAZATQOS: Okay.

Ms. Shaheen?

M5. SHAHEEN: | agree, and | would al so
note that we believe any notions to exclude evidence
shoul d al so be decided by the Comm ssion as well.

MR. RAZATOS: Fair enough. Yes.
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MR. RUBIN:  Okay.

MR. RAZATOS: And Ms. Hardy?

M5. HARDY: | agree. Thank you.

MR. RAZATOS: (Okay. Excellent.

MR RUBIN: | will reduce that to an
order shortly.

MR. RAZATQOS: Okay.

MR. RUBIN: If | can have a "so noved"?

MR. RAZATOS: | -- | nove for that.

DR. AMPOVAH. | second.

MR. RUBIN:. And can | have a roll call,
pl ease?

MR. BLOOM | address M. Razatos.

Aye.

DR. AMPOVAH:  Approve?

MR. RAZATQOS: Approved.

MR. BLOOM  Okay.

MR. RUBIN:. Okay. Thank you very nuch.
| appreciate the parties' concision on this issue. |
apol ogi ze that | do need to tend to another hearing at
ten. | wll be back to assist and advise the
Comm ssi on on the Apache hearing that is schedul ed
next, but |I will be anticipate being back in about an
hour and a half, and | apol ogi ze for that.

MR. RAZATOS: Thanks. Ckay.
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MR. RUBIN. Thank you.
MR. RAZATOS: Thank you, M. Rubin.

Thank you; parties for this case, is there anything

el se?

M. Rankin?

MR. RANKIN: There may be just a few
ot her sort of matters -- housekeeping matters.

And | know everyone's eager to get
started on a very, probably, long nerits hearing, but
in ternms of our proceeding in February, one item
think that the hearing officer had asked for the
parties to confer on and that we have done so
partially is to determ ne what the order of sequence
or order of presentation should be for the evidentiary
portion of the hearing. Who should go first and in
what order?

| had proposed a sequence that | hadn't
gotten a full endorsenment of fromthe other parties,
but essentially, ny recomendation is that Enpire
woul d go first, that the Division would go second, and
t hat Goodni ght would go third. And that if Pilot or
Al or Rice or Perm an Line Services had any testinony,
they could follow the Division; and then -- but
nevert hel ess, Goodni ght would go third in the

sequence.
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In ny view, Enpire is like a
conplainant. They're bringing an action to revoke
i njection authority that's preexisting that has been
I n place since the '60s or '50s, and so they're acting
as, like, a plaintiff. And they should put on their
case first and sets the stage for what their
assertions are and contentions that we would need to
respond to.

The Division is a good m ddl eman. It
sets the Division's testinony; sets the stage for the
i nportance of the reliability of the Conm ssion's
regul ations; the reliance of the parties on those
regul ati ons and orders. And then one of their
W tnesses al so goes into the U C s safe-drinking-water
I ssues, which sets the stage for Goodnight's
testi nony.

So our viewis just in terms of
narrative, in terns of |ogic and sequencing, it makes
sense to have Enmpire go first, the Division second,
and Goodni ght third.

So with that, | -- you know, |I'm open
to whatever else parties have to say, but ny sense is
that would be hel pful to have that laid out so we know
what the sequences are going to be.

MR. RAZATOS: Okay. We'Ill just go down
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the |ine again.

M . Mbander ?

MR. MOANDER: OCD s position on M.
Rankin's proposal is that it works; it nakes sense.
There's no concern about the order, frankly. It
shoul d make this hearing go snoothly.

But one thing I would want to note is
that OCD is not anticipating that Rice or Pil ot have
any witnesses for sone procedural reasons. And so
this should really just be in OCD -- in ny estinmation,
an i ssue of Goodnight, then -- or Enpire, OCD, and
t hen Goodnight. And that should be the sumtotal of
testi nony.

MR. RAZATOS: Ckay.

M. Padilla?

Oh. Go ahead, Ms. Hardy -- sorry -- if
you' re respondi ng for everybody.

MS5. HARDY: Thank you. | can respond
for Empire. We disagree that Enpire is like a
conpl ai nant because Goodni ght has its own applications
for injection that are part of this hearing and al so
has one application for a de novo appeal -- a de novo
hearing -- before the Comm ssion, so | don't think
that characterization is accurate at all.

That being said, | think Enpire is
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wlling to go first. | don't think it makes sense for
OCD to go in the mddle. | think we should have
Enpire, Goodnight, and then OCD. And | think that we
woul d, of course, reserve the opportunity for rebuttal
to bring back our witnesses after, particularly,

Goodni ght presents its evidence if we need to rebut
itenms that are raised. So that's our position.

MR. RUBIN:. And ny understandi ng, then,
Is that Enpire goes first, presents its case; then
Goodni ght goes second, presents its response as well
as its case where it is the petitioner; and then OCD
woul d then proceed third. and then Enpire would then
have an opportunity to rebut whatever Goodni ght
presents as petitioner; is that correct?

MR. RANKIN. Well, | guess -- |I'mglad
we're having this discussion. | guess, given the fact
that everything is witten -- rebuttal is being
witten -- so we have the witten direct testinony,
all the parties are now respondi ng and preparing the
rebuttal testinony. So the question is how do we
present the rebuttal and the sequence?

VWhat we' ve done sonetines at the
Division level is to have one party go forth, either
sunmarize their direct testinony and summari ze their

rebuttal all at once, and then they're crossed on both
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their direct and rebuttal. That way, it's very
efficient because you're crossing themon both their
direct and rebuttal at one tine.

Then there's an opportunity for
redi rect based on the cross, and then we nove on to

t he next witness down the |ine.

My preference still -- and | guess it's
up to the Division where they want to fall: before or
after Goodnight -- nmy sense is, just based on the

narrative and the issues, that it nakes sense for OCD
to go second because they're going to be establishing
their concerns about the injection in San Andres, and
havi ng that on the record before Goodnight gets into
their testinmony makes a | ot of sense, just narratively
and | ogically.

But | guess the question is going to be
whet her we just present each witness's direct
testinmony first and then cone back | ater and do
rebuttal. That nakes no sense to ne where everybody
has al ready seen and reviewed and anal yzed the direct
testinony and we al ready have the rebuttal on the
record.

So ny sense is that we should probably
just go ahead and have each w tness present and adopt

their witten testinony, both direct and rebuttal;
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make t hem avail able for cross by all counsel and the
Conmmi ssion; and then be available for redirect. That
way, we get through each witness in the nost efficient
manner and don't have to bring them back up.

Now, if a party feels that sonething
was stated in cross or on redirect that requires a
surrebuttal, then | think the parties can nove the
Conmi ssion to allow themto present another w tness or
additional testinony in surrebuttal. But | think that
woul d be on a notion at the | eave of the Conm ssion.

MR. RAZATOS: Before we continue, M.
McKee, on the platformyou had your hand up. Wre
your concerns satiated or do you need sonething nore?

MR. MCKEE: | just -- yes. M nane is
Ryan McKee. | am outside counsel for Pilot. | just
wanted to raise a concern with OCD s statenent
regardi ng excluding Pilot from M. Rankin's proposed
agenda.

W would like to reserve the right --
we're not for sure yet, but we would like to reserve
the right to potentially prepare a witness and present
a wtness should we feel that's necessary to protect
our rights.

MR. RUBIN:. So, M. Chair and Menbers

of the Comm ssion, | think if you -- after hearing

Page 36

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

fromour fol ks here, do you want this pre-hearing
order to reflect the order of presentation?

| think as to M. MKee's concerns,
that could be raised at the appropriate tine, but does
the Comm ssion -- | think it mght be helpful to the
attorneys know who goes first, second, and third.
And, of course, if you |earned anything from basebal |,
everyone wants last licks, but | do hear that there's
sonme agreenent that Enpire, then the D vision, and
t hen Goodni ght, so --

M5. HARDY: M. Rubin, | apologize. W
do not agree to have Goodni ght go | ast.

MR. RUBIN. Oh. [I'msorry. Yes.

M5. HARDY: Yeah. Yes. It's our

position that it should be

MR. RUBIN:. |'msorry.

M5. HARDY: -- Goodnight and then OCD.

MR. RUBIN: You're right. | m sspoke.

MS. HARDY: Sorry.

MR. RUBIN. Thank you, Ms. Hardy.

M5. HARDY: And then with respect to
M. MKee's concern, | would state that the pre-

heari ng order already provided deadlines for the
filing of testinony and Pilot did not file any.

MR. RUBIN. Yes. That's why M. MKee
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can rai se those at the hearing.

MR. MOANDER: And just add OCD s two
cents on this; OCD has to -- | amcorralling two cats
for this hearing, so this is sonething that OCD
doesn't have a strong position on. If the Conm ssion
decides to set us in the mddle, we wll be prepared
and present accordingly; or the OCC puts us at the
end, very well.

So we don't -- but | think, ultimtely,
from OCD s perspective, Enpire probably should go
first, but that's the only strong position, if you
could call it that, that OCD has.

MR. RUBIN: Okay.

MR. RAZATOS: So, M. Rubin, | think
Comm ssi oner Anmponmah does have one question. |'d |ike
to make sure we hear it.

DR. AMPOVAH: Yeah, so OCD nore or |ess
being in the m ddl e, being the player having nore |ike
a uni form position, going second probably is not a
good idea fromny opinion. Mybe last or first
because if they want to set the stage of the
program-- let's say, how the U C works -- to educate
the Comm ssion, they're probably first.

But having them goi ng second

probably -- frommnmy opinion, it will be nore |Iike we
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go on and nore or less listen to the referee and
probably use that some way, somehow, so maybe | ast
woul d be ny preference.

MR. RUBIN:. There's going to be sone
triangul ati on between the three parties; | think. So
if I could have a notion to anend the previous order
to also reflect the order of Enpire, Goodnight, and
OCD i n presentation?

MR. RAZATOS: Before | do that notion,
Comm ssi oner Bl oom did you have any coments or
concerns?

MR. BLOOM On this matter, no.

MR. RAZATOS: Okay. | actually also
believe that it probably should be Enpire, Goodnight,
and then OCD, in that order. So | nove to -- the
notion that you nentioned about the order.

MR. RUBIN. Thank you. A second?

DR. AMPOMAH: | second.

MR. RAZATOS: Okay, so | think you have
your notion there, M. Rubin. So it'll be going
Enpire, Goodni ght, and then the OCD

MR. RUBIN:. Can | have a vote?

MR. RAZATQOS: Pl ease?

MR. RUBIN:. Can | have just a quick

roll-call vote on that?
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MR. RAZATOCS: Ch, I"'msorry.
DR. AMPOMAH:  Approved.
MR. BLOOM  Approved.

Aye.

MR. RUBIN. Thank you very nuch. So

that notion passes. | wll anend the pre-hearing

order accordingly to reflect this agreenent

VR. RAZATOS: Excel | ent.

as wel | .

MR. RUBIN:. So again, thank you very

much. | need to step out. | wll see you all in

about an hour or so.

MR. RAZATOS: Yeah.

Was there sonething else, Ms. Hardy?

M5. HARDY: No. | was just going to

say thank you.

MR. RAZATOS: Ckay. Thank you all.

We'| | definitely see you next nonth. And we wait to

hear from --

MR. BLOOM M. Chair?

MR. RAZATOS: Yes, Conm ssioner Bl oom

MR. BLOOM If you mght, | had a

guestion of the parties.

MR. RAZATOS: Okay.

MR. BLOOM Sonme nont hs back at a

hearing, there was a question | w shed that

have asked. It didn't occur to nme, however,

woul d

until |
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was driving away from Pecos Hall. And it was rel ated
to discovery, and so | wanted to check in and see how
we're doing on that front.

But the question -- the matter that M.
Ranki n nmenti oned was that -- | believe he said that
there in an OCD hearing, the then-president of Enpire
said that there was proof of a conpany maki ng a pl ay
In the San Andres formation and -- but said that no
docunments to that effect had been turned over to
Goodnight. And | believe Ms. Hardy said that those
docunments nmust have gone out the door with the CEO

And it struck nme upon reflection that,
you know, in today's environnment, any docunent goi ng
t hrough a conpany would typically leave a trail of
emai | s that could be had at; that other people from
t he conpany woul d have seen such a thing. A
geol ogi st -- there would have been recommendati ons --
engi neers -- people of that sort.

So the fact that sonme docunent |ike
that that was, you know, a major discovery for the
conpany -- for Enpire; that it just wal ked out the
door with the CEO and all trace of it was gone after
that just got nme to thinking. So that's -- |I'm
wonderi ng what's happened since then, and, you know,

have t hese docunents appeared?
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M5. HARDY: | can respond if you would

li ke.

MR. BLOOM Pl ease, M. Hardy.

MR. RAZATOS: Pl ease do.

M5. HARDY: Sure. And, Conm ssioner
Bl oom | believe what you were referencing is
Goodni ght had -- the forner officer of the conmpany or

representative testified at hearing on the Piazza
matter, which is now up for de novo review, and
Goodni ght had asked Enpire to produce docunents that
t hat individual was tal king about. And what we had
actually said was "He's not here anynore."

We don't know exactly what docunents he
was tal king about, but we are producing all the
docunents that we have, and we have done that and are
still working through that with Goodnight. And it's
been an exhaustive search and an exhaustive
production, honestly. W' ve produced thousands of
pages of docunents.

And, of course, Enpire acquired this
unit from anot her operator, and so we've had to go
back and try to find docunents for many years prior,
which -- we have provided what we have found. So |
think -- | believe that's what you're asking about if

l"mcorrect. And | think we've produced everything
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that we have and are still working with M. Rankin on

addi ti onal docunent requests.

MR. BLOOM Ckay. Thank you. That's
hel pf ul .

MS. HARDY: Yes.

MR. BLOOM M. Rankin? Anything?

MR. RANKIN:. Yeah. |'msorry,
Comm ssioner Bloom | -- M. Hardy hel ped refrane the
guestion for ne -- the issue. But yeah. You know, we

haven't seen very many emails from Enpire. The

di scovery has been nostly focused -- or what
provided to us has been nostly sone technical

menor anda and dat a.

t hey

We had asked for emmils, but given the

venue here, it's been difficult to really get
you know, discovery-level -- disputes at that
But suffice it to say | think for technical i

bel i eve we have what we need. We're conti nu

i nt o,
| evel .
ssues, |

ng, as

Ms. Hardy referenced, to work through discovery.

We did just get sonme additional

di scovery this week, | think, on sone of the

additional | og anal yses that we've been asking for.

Sol wll raise a |loud voice before the Comm

ssion if

in the end | don't believe that |'ve gotten sonething

t hat we needed to get. So far we've been abl

e to --
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MR. BLOOM Oh. | lost the sound there
from Pecos Hall.

MR. RANKIN:. Sorry. Maybe | was
munbl i ng. Conmm ssi oner Bloom | think that ny point
Is sinply that to the extent | need to raise an issue
with the Conm ssion on discovery, |I'll do so, and that
poi nt hasn't cone yet.

MR. BLOOM  Okay. Thank you.
RANKI N:  Thanks.
BLOOM  Anyt hi ng el se?

2 33

RAZATOS: Conmi ssi oner Bl oom did
t hat answer your question?

BLOOM It did. Thank you.
RAZATOS: Anything el se?

BLOOM  No, thank you.

33D

RAZATOS: Comm ssi oner Anmponah?

DR.  AMPOVAH: No.

MR. RAZATOS: Okay. Now we'll end this
one. Thank you all. Let's take a ten-m nute break so
then the next case can have a chance to set up, and
then we'll begin again.

(OFf the record.)

MR. RAZATOS: Excellent. W' re back
fromour break. We're going to be continuing.

We're going to be noving on to, now,
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our second pending case. |It's case nunmber 24912.
It's the application of Apache Corporation for an
adj udi catory hearing to consent -- to contest the
Di vision's conditions of approval on Apache
Cor poration's scope of work for additional
I nvestigation in Lea County, New Mexi co.

This is going to be an evidentiary
hearing. Are the parties involved present?

MR. MOELLENBERG. Yes. M. Chair and
Comm ssi oners, may it please the Conm ssion, mnmy nane
is Dalva L. Mellenberg. I'mwth the [aw firm of
Gal | agher & Kennedy appearing on behalf of Apache
Corporation, and I'll let nmy co-counsel introduce
hersel f as well.

MR. RAZATOS: Thank you, M.
Moel | enber g.

MS. CATALANG.  Good norning, Chair and
Comm ssioners. M nane is Samantha Catal ano, and |I'm
also with Gall agher & Kennedy on behal f of Apache.
Thank you.

MR. RAZATOS: And just so | get it
ri ght; Catal ano?

MS. CATALANO. Yes, sir.

MR. RAZATOS: Did | say it right?

MS. CATALANO  Yes.
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MR. RAZATOS: Okay. Wth a nane |ike
Ger asi nbs Razatos, you -- you becone cogni zant of
ot her people's nanmes, so just wanted to make sure.
Thank you, Ms. Catalano. | appreciate it.

Anybody el se?

MR. TREMAINE: M. Chair, this is Jesse
Tremaine for the G| Conservation Division

| apol ogize; | very much prefer to
attend and participate in person, but |ike sone others
today, | have been quite under the weather this week
and amtrying to avoid contam nating your room So |
wll be attending renotely, and M. Powell and Ms.
Romero are present and can facilitate anything that
needs to happen live.

MR. RAZATOS: Excellent. Thank you,
M. Tremai ne.

Anybody else or is that it? That's it?
Excellent. So | do know that we want to do sone
openi ng statenents before we start, so M.
Moel | enberg, we'll start with you.

MR. MOELLENBERG.  Thank you, M. Chair,
Conmi ssioners. Once again, may it please the
Comm ssion, let nme just start by noting we do have one
pre-hearing issue that arose as a result of a filing

| ast night. Perhaps we shoul d address that when M.
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Rubin is present, but if you prefer we can discuss
t hat now.

MR. RAZATOS: Sure. We can wait until
M. Rubin is present and then we can go for that. |If
that's okay with you, M. Rubin will be here in about
an hour, so we'll probably mybe do opening statenents
and then take a break and see.

MR. MOELLENBERG Yeah, or we may be
able to proceed depending on if M. Trenmamine is
confortable. It's an issue that would cone up a
little later in the hearing, so we may be able to get
the evidence started and then cone back to that. |
just wanted to flag it up front that we have that
| ssue.

MR. RAZATOS: Okay. Since you flagged
it, M. Trenmaine, do you have any concerns if we
continue until M. Rubin cones or do we want to hold

out continuing until M. Rubin is here to hear this

request ?

MR. TREMAI NE: M. Chair, | don't
believe -- well, I"'mgoing to reference this during
t he opening, so as long as that's okay, | think it
won't becone an issue unless and until | attenpt to

enter OCD Exhibits 8 and 9. So |'mconfortable

tabling that issue for now.
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| don't believe it will inpact Apache's
case in chief or our cross on any of those w tnesses.
MR. RAZATOS: Okay. M. Moellenberg,

I f you're okay with it, then let's just hold out until

we conme to that point. |Is that --
MR. MOELLENBERG | think that's fine.
| think we can -- actually, that probably makes sense.

We can address it at the point when the Division seeks
to introduce testinony on that or noves for adm ssion;
what ever makes sense. Mybe we can consult with M.
Rubi n at sone point and see if we need to address it
earlier.

MR. RAZATOS: It's a deal. So when M.
Rubi n conmes, maybe we could take a break and then
consult and go fromthere.

MR. MOELLENBERG: Okay.

MR. RAZATOS: Great. Thank you.

MR. MOELLENBERG Well, thank you. Let
me give a brief opening statenent. Apache Corporation
has applied for this hearing to contest sonme specific
conditions that the Division attached to its approval
of a plan for further delineation of groundwater
contam nants at the | ocation at issue.

And that plan was submtted in early

May of 2024, and the conditions, | believe, were
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received in late July of 2024. And we'll go over
t hat, of course.

And the conditions at issue involve,
primarily, a nunber of additional nonitoring wells
that the Division is requiring -- if the conditions
are approved -- Apache to install and subsequently
sanpl e and nonitor for groundwater conditions at the
Site.

There's a fairly long history of
docunent ati on back and forth on this site and a nunber
of exhibits that Apache has identified for the record,
nost of which were actually in D vision records and
the electronic systemprior to the hearing, and we'll
go over those.

Apache intends to present three
W tnesses. OQur first witness will be M. Barrett
Bol e, who is an environnental supervisor with Apache.
M. Bole is not able to be present in person today, so
he will be appearing renotely on the platform

And our second witness is M. Larry --
t he person for Apache responsi ble for managenent of
this particular project early in the stages foll ow ng
the discovery and reporting of the particul ar rel ease
that initiated this matter.

And then our final wtness is M. John
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G ans,

the firm Terracon.

revi ew of the techni cal

and M. Grans is a consultant to Apache with

And M. Granms will go over his

information in this case and

t hen focus on a conparison of Apache's proposal as

subsequently nodified after

Di vi sion versus the conditions of approval

by the Division.
And
focus of this case

t he additi onal

nmoni toring well

sonme neetings with the

est abl i shed
that, from our perspective, is the
is the need and reasonabl eness of

requirenents,

particularly in the context of the release that is at
I ssue here. And that concludes ny opening.

| do understand we have a court
reporter on renotely; is that correct?

MR. RAZATOS: Yes.

MR. MOELLENBERG. Ckay. Thank you.

MR. RAZATOS: Sorry. It is. W do
have the court reporter renmotely, and |I'm not sure who
the court reporter is, but they are on there, so --

MR. MOELLENBERG.  Thank you

MR. RAZATOS: Yes. Thank you, M.
Moel | enber g.

M. Tremaine?

MR. TREMAI NE: Good nmorning, M. Chair,
Conmi ssi oners, and parties. Thank you. W are here
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at this hearing today because after several years,
there remains a major oil-and-gas-rel ated rel ease or
rel eases that are inpacting the environnent and, quite
potentially, groundwater.

So to kind of lay the groundwork at a
sunmary | evel, initially, OCD approved Apache's
characteri zati on and renedi ati on plans from 2019. So
| want to clarify at the outset that OCD has not
penal i zed Apache for any actions taken under that
initial plan.

In fact, the Division, as you will hear
t oday, has provided Apache wth extensive additional
time to develop a delineation and ultimately a
remedi ation plan for the site. What OCD is concerned
with and primarily what we will talk about today is
Apache's conduct since OCD reassessed the incident
begi nning in 2022.

OCD was alerted to concerns with
Apache's cl osure report. Those concerns were raised
initially by the | andowner. At that tine in 2022, OCD
reviewed the sanpling information -- the initial
sanpling information and the | atest sanpling
i nformation -- and determ ned that there may be
addi ti onal work necessary.

Since that time, there has been
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extensi ve comuni cati on between the G| Conservation
Di vi sion, the | andowner, the operator, Apache, and
consultants and counsel for all parties. Since OCD s
first communi cation with Apache, in which we indicated
that further delineation -- or investigation or
remedi ati on may be necessary, it has been over 31

nont hs.

OCD s concern renmains that since July
2022, Apache has repeatedly taken only the bare
m ni nrum steps required by OCD to further the
referenced delineation.

Each step of the process has yiel ded
nore questions and | ess answers, and in OCD s opinion,
it appears increasingly likely that the incident --
the problem at hand was |arger than originally
contenpl ated and was continuing to or increasingly
| npacti ng groundwat er.

At this time, OCD cannot determ ne from
Apache's reports if there was one or nore rel eases,
whet her they are contai ned, or what the next necessary
steps for remediation are, so | want to clarify.

We'll get into this with M. Powell's
testinony, but the inpacted area on the reviewis
massi ve, and groundwater sanples are trending in the

wrong direction, so either the originally reported
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release is substantially larger than was contenpl at ed
or there are nultiple releases or both.

In either case, it's the Division's
position that Apache has substantial ongoing
del i neati on and renedi ati on requi renents under Part 29
and then potentially under Part 30; we're not there
yet, but potentially under Part 30.

In May 2024 and Septenber 2024
proposals from Apache, those were inadequate to
address and delineate at the time. They're now, given
the | atest sanpling information, wholly inadequate to
address issues present fromthe 4 2024 sanpling
report.

So at this time, OCD seeks to conpel
the identification of all sources of oil and gas
contam nation in the area of concern, which we'l
identify in nore detail with M. Powell's testinony,
and to conpel the quite pronpt delineation of the
| npact ed areas.

So to be -- the conditions of approval
demanded by OCD are, in our opinion, the m ninmum
necessary to delineate. There will necessarily be
substantial work after that delineation for Apache to
conplete -- possibly further soil delineation --

because you'll hear through the testinony today we're
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tal ki ng about, largely, groundwater nonitoring wells.

There's al so an issue of soil sanpling.
Sonme soil sanples are gathered through the drilling of
t hose groundwater nonitoring wells, et cetera, but
there could be further delineation through both
moni toring wells and soil sanpling.

So what ever order is issued by the
Commi ssion in this case will likely not be the end of
the matter. As such, we ask for an order clearly
establishing specific and enforceabl e guidelines
t hrough the conditions of approval.

| was planning to briefly address the
rebuttal exhibit filed |ast night and OCD s additional
condi tions of approval. |I'mnot going to go into
details; | understand we'll receive an objection to
those, but to lay the groundwork, Apache submtted the
fourth-quarter 2024 sanpling data by email to the G|
Conservation Division on January 8, 2025. That's the
day before our pre-hearing statenments were due.

To nmy know edge, it was not and has not
been submtted through OCD permtting as a C- 141 or
groundwat er abatenent plan or any type of report
t hrough OCD permtting. So that was not identified
and incorporated in OCD s pre-hearing statenment, which

was submtted on January 9, 2025
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So the content of that that we w ||
di scuss has OCD increasingly concerned that |evels of
contam nation are trending in the wong direction and
that it presents potential anomalies that need to be
addressed through delineation. Again, the content of
that renders OCD s original proposed conditions of
approval, in our opinion, inadequate, and nore are
necessary.

We can address the procedural and
adm ssion matters when we get to that point, but our
intention is to address the new sanpling through OCD
Rebuttal Exhibit Nunber 8 with Rosa Ronero first and
t hen OCD Exhi bit 9, addressing the actual proposed
conditions, with M. Powell.

So there's kind of two different things
goi ng on there; Exhibit 8 is responding to what, to
OCD, is the new information. Substantively, Exhibit
9, which | suspect is really nore of the basis for an
obj ection, is discussing what OCD t hi nks shoul d happen
as a result of that new i nformation.

So | agree with M. Mell enberg that
there's a quite substantial history and record here.
What we've attenpted to do is distill this to a
manageabl e exhibit list, in summary.

So we have two OCD wit nesses today.
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Rosa Ronero is our environmental bureau chief, and she
wi |l be going through the background and history of
the incident in the case from OCD s perspective,
relying on and sunmari zi ng key reports. Mst of the
exhibits will be comng in addressed initially by M.
Ronmer o.

And then we have Brandon Powel |, who is
our deputy director, and he is going to go over OCD s
concerns and open questions based on the content of
the reports submtted by Apache, and then if admtted,
as | addressed in Exhibit 9, additional conditions.

So what we've done with that exhibit is
conbi ned the original |anguage of the conditions of
approval that are the subject matter of the
application for this hearing and then conbi ned t hat
with the additional proposals by OCD.

So at the end of this hearing, we
believe that the record will show that Apache has,
since July of 2022, failed to devel op an adequate
i nvestigation and delineation plan and that OCD s
updat ed conditions of approval are necessary for
protection of the environnment and correlative rights.
Thank you.

MR. RAZATOS: Thank you, M. Trennine.

Appreciate it. So we've got these opening statenents.
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| think now, M. Mbellenberg, we will turn over to
you.

MR. MOELLENBERG. Thank you M. Chair,
Conm ssioners. Apache calls as its first witness M.
Barrett Bole. And M. Bole is on the platform |
bel i eve.

MR. RAZATOS: Yes. | actually see his
picture, so let's give Sheila a nonent to pin his
profile. Excellent.

M. Bole, can you hear us?

MR. BOLE: Yes. Can you hear ne?

MR. RAZATOS: Yes, we can. Thank you.
We' Il have our court reporter swear you in and then we
can start with the questioning.

THE REPORTER: M. Bol e, please raise
your right hand.

VWHEREUPON,

BARRETT BOLE,
call ed as a witness and having been first duly sworn
to tell the truth, the whole truth, and nothi ng but
the truth, was exam ned and testified as follows:

MR. RAZATOS: Excellent. Thank you.

M. Mbell enberg?

MR. MOELLENBERG. Thank you, M. Chair.
/1l
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DI RECT EXAM NATI ON
BY MR. MOELLENBERG

Q Good nmorning, M. Bole. Thanks for joining
us this norning for this hearing. Wuld you pl ease
begin by stating your name and busi ness address for
the record?

A Yes. M nane is Barrett Bole and ny
busi ness address is in Mdland, Texas, at 33 --
sorry -- 303 Veterans Air Park Lane.

Q And on whose behalf are you providing
testinmony this norning?

A For ny enpl oyer, Apache Corporation.

Q And did you provide a copy of your witten
resume that was submtted along with Apache's pre-
hearing statement in this matter?

A Yes. | believe that's Exhibit B.

Q Thank you. Wuld you pl ease descri be your
educational history?

A Yes. | obtained a Bachelor of Science and a
Mast er of Science in geology from Sul Ross State
University in Al pine, Texas, in 1993 and 1997,
respectively.

Q And can you provide a summary for the
conm ssi oners regardi ng your past enploynent history?

A Sure. | originally started ny career with
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Di anond Shanrock, which is now Val ero Corporation, in
1995 in Houston, Texas, as an environmental
coordi nator. Subsequently, | worked in nmultiple
environnental consulting firms -- Inserv, TG
Resources, and ESA1 -- from 1998 until 2003, when
j oined Terracon as an environnmental project nmanager.
| was transferred to Mdland in '04 as an

operati ons manager and then ultimtely office manager.
| joined Apache in 2012 as a senior environnent al
technician in order to nmanage groundwater sites and
remedi ati on projects.

Q Thank you, M. Bole. And what is your
current title with Apache?

A My current title is environnental supervisor
for U S. onshore operations.

Q And what are your responsibilities as

envi ronnment al supervi sor?

A Day to day is to respond to environnental
i ncidents that arise in the field. | also do annual
things like Tier Il reporting, SPCC updates, and

generally a ot of different regulatory interface
pr oj ects.

Q Thank you. Do you have experience with
groundwat er contam nant delineation projects, and if

SO0, can you summarize that experience?
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A Sure. Yes.
When | started at Di anond Shanrock, it is --
it was during the | eaking petroleum storage tank craze
of the 1990s. | investigated probably 70 to 90

different | eaking petroleum storage tank sites in the

Gul f Coast, installing hundreds -- even nmaybe up to a
t housand -- nmonitoring wells from Beaunont to Wharton
up to Huntsville and Gal veston -- everything in the

@ul f Coast area. That was ny first job.

And -- and then as a consultant, | did a | ot
of Phase | and Phase |l investigations, which led ne
to do drilling projects in Indiana, Colorado, New

Mexi co, nore of Texas, and as far away as Rhode
| sl and.

Q Are you aware of a release incident in the
vicinity of a well known as the East Blinebry Drinkard
Unit Nunmber 37 well, and if so, can you descri be how
you becane aware of that issue?

A Yeah, so we did have a rel ease of produced
wat er at that |ocation near the current |ocation of
TMM 7. That release mgrated due to topographic

di stances into the depression, which is adjacent to --

there on the site -- to a windmll.
Those soils were -- | don't knowif -- | --
sorry. Those soils were -- there was a dig and hau
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done -- an excavation. O course, M. Baker in the
roomwas -- was really in charge of this project at
the tinme. So at -- at that tinme, we weren't aware
that there was going to be a groundwater inpact, but
we did subsequently do sone soil borings that
suggested there was mgration to the aquifer.

Q So at sone point in the investigation of
this release and the area, did you take on additional
rol es regarding the project?

A Yes. In the fall of 2023, when it was very
apparent that this was a -- a |arger project than we
originally anticipated through those results of the
| ater wells -- 5, 6, and 7. And we proposed to
install wells, | believe, up to 10, and then up to the
current nunber of 24.

| nore or |less transferred ownership of
this -- this spill and this renediation project from
M . Baker to nyself since | had nore groundwater
experience than M. Baker did.

Q During your career, have you worked on
releases simlar to the release at issue here?

A Simlar but different. The majority of ny
expertise in groundwater contam nation is from
petrol eum st orage tanks as nentioned previously, crude

oil releases, condensate rel eases, dry cl eaner
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rel eases such as perchl oroet hyl ene and vinyl chloride.

Of course, the primary concerns with those
projects as it relates to well installation is the
appearance of free liquids on the aquifer, which is
known as LNAPL. And so this is the first plunme |I've
wor ked on which -- it was strictly for inorganic
contam nants such as the chloride and TDS. First
significant plune.

Q And you nmentioned TDS. | don't know if we
have descri bed what that neans. Can you explain to
t he comm ssioners what TDS is?

A It's total dissolved solids in your -- your
groundwat er .

Q Okay. Did any of the prior releases on
whi ch you worked have siml|ar geol ogy and conditions
such as the site at issue here?

A Not -- not fully identical. A few of these
nonitoring wells, but the majority of them are what
are called fully penetrating, so they' ve gone through
the entire aquifer into red beds. GCenerally, chasing
crude oil or gasoline plunes, you're not necessarily
goi ng through the whol e aquifer because you're dealing
with nore floating contam nants.

So ny past experience with LNAPL basically

means free gasoline on the aquifer, so we didn't
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really need to know aqui fer thicknesses to start the
remedi ati on on the | ocations.

Q Are you famliar with the initial
groundwater nonitoring efforts that Apache conducted
at the area around the rel ease, and could you descri be
your understandi ng of those?

A Yes. So, initially, when we had the soil
rel ease and we had the depression nearby, there was a
t hought that groundwater m ght be shallower. And
so -- and honestly with the windm Il there, we -- we
identified that as a potential receptor. And | know
in the first rounds we had sanpled the wndmlIl, and
that's in our Exhibit A-2; | believe.

And then subsequently, to -- to nake sure
that we didn't have anything noving towards the
windmll, we installed nmonitoring wells, one which is
between the windm ||l and the footprint of the spill;
and then we put an upgradi ent one north of that area,
which we call TMM 2,

Q And with regard to these wells, you
referenced Apache Exhibit A-2. It's your
under standi ng that that exhibit is the initial
remedi ati on plan submtted by Apache?

A Yes.

Q And did that renediation plan contain the
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initial results of groundwater sanpling fromthe
windm |l and the two wells?

A Yes, it did.

Q Ckay. Do you recall what those initial
sanple results were or what they indicated?

A | recall the chloride levels in the windml|
and TMW¥ 1 did not exceed the state cl eanup standards.
And while TMM2 did contain chloride at 338, which
does slightly exceed the -- the 250 cl eanup standard,
that also falls within what's potentially a naturally
occurring slightly elevated | evel for chlorides in
these -- the aquifers of the desert Sout hwest.

Q And you nentioned cl eanup standards. Can
you identify your understandi ng of the source and
meani ng of what you refer to as the cl eanup standards?

A Yes. Well, at the federal and then at the
state | evels, and everybody has a different set of
cl eanup standards; New Mexico's are quite strict, and

t hey have set for chloride a cleanup standard of 250

mlligrams per liter or also parts per mllion.
| am-- | don't recall the TDS off the top
of ny head, but a -- a TDS exceedance can be naturally

occurring just fromturbidity in the aquifer, so
it's -- it's less assigned to a petroleumrel ease than

actual chl orides would be.
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Q And you nmentioned a 250-m | ligramper-liter
| evel for chlorides. Do you know if that comes from
the New Mexico Water Quality Control Comm ssion
Gr oundwat er St andar ds?

A | -- | believe it does.

Q Okay, so we -- we talked a little bit about
the renedi ation plan, Exhibit A-2. Did that plan
provide anything with regard to groundwater nonitoring
goi ng forward?

A Yes. | believe it -- it included the plan
to nove forward with quarterly groundwater nonitoring.
And |"mnot sure i f that was the exhibit, but it was
al so decided to advance two additional wells, nore or
| ess to get a groundwater gradient.

For those who don't understand, you have to
have at |east three survey points that are in sone
triangular formor better in order to determ ne a
groundwat er gradient. And the windmll and 1 and 2
pretty much lined up in a linear fashion, so 3 and 4
had to be installed to definitely give us an idea of
novenment in the groundwater.

Q And is it your understanding that those
additional two wells -- the agreenent to do those --
was di scussed and conferred wi th OCD?

A Yes, and | believe that was in our Exhibit
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Q So A-3 is the docunentation of the
conmuni cations regarding the additional two wells,
TMM 3 and TMWV 47

A Yes.

Q Okay, so you've nentioned that Apache did
gquarterly nmonitoring of these wells. Was that -- were
the nonitoring results reported to the Division, and
can you describe how those were reported?

A | believe those were reported in the
Decenmber 23, 2020, annual groundwater nonitoring
report, which was approved by the OCD on July 16th of
2021. And they approved of our continued quarterly
moni toring of groundwater in the wells 1 through 4 as
well as the windmll.

Q Are you aware whether the Division approved
that initial annual groundwater nonitoring report?

A Yes. | believe it was approved on July 16,
2021.

Q Around this sanme tinme, are you aware whet her

Apache al so submtted a closure report regarding this

I nci dent ?
A Yes. We did -- we did submt a closure
report -- it was dated Decenmber 31, 2020 -- which was

addressing the soil renediation, which was an
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excavation and -- and disposal. That was approved by
the OCD wi t hout conditions on August 27, 2021.

Q Wth regard to that cl osure report, | nean,
first of all, can you identify -- is there an Apache
exhibit that is that soil closure report?

A Yes. That woul d be Exhibit A-5.

Q Okay. Let nme back up a nonent. | nmmy have
m ssed one. We talked earlier about the annual
groundwat er nonitoring report. |Is that in one of
Apache's exhibits as well?

A Yes, that's Exhibit C 1.

Q C-1. Thank you. So follow ng the
Di vision's approval of Apache's closure report, was
there -- in addition to the ongoi ng nonitoring, was
there any di scussion of sone additional nonitoring
wel | s?

A The closure report contained an agreenent
t hat Apache woul d continue the quarterly nonitoring of
1 through 4 and the windmIl. However, yes; in August
8th of 2022, the OCD requested two additional
nonitoring wells, and those were in response to

slightly elevated chlorides in TMMA4.

| believe the initial results of that -- of

TMM¥ 4 was -- let me see; | have it witten down -- a
little over a thousand: 1,020 mlligrans per liter.
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So that was the first of the four nonitoring wells,
whi ch exhi bited an el evated concentrati on suggestive
of the groundwater being inpacted by this rel ease.

Q So can you talk a little nore specifically
about the discussions regarding two additi onal
monitoring wells and the exhibit that references those
di scussi ons?

A Yes. That would be Exhibit B-1, a emil
from M chael Bratcher to Larry Baker and nyself that
was on COctober 3rd of 2022, which asked us to install
wells 5 -- or TMM5 and TMM6. And those were
I nstall ed on Novenber 28th of 2022.

Q And up to this point, are you aware of any
refusal by Apache to install additional nonitoring
wel I s when requested by the Division?

A No, no. W -- we installed the wells as
t hey were requested.

Q Okay, so at this point, | believe -- would
you agree with ne; we're up to wells TMM5 and TMM 67
After those wells were installed, do you know what
I nformati on was derived fromthe sanpling of those
wel I s and the next steps here?

A Yes. After those wells were installed, it
was obvi ous that the plunme was increasing towards the

sout heast, and so we were asked and agreed to install,
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| believe, four additional nonitoring wells -- TMM7
t hrough 10 -- and that was done between June 12th and
14t h of 2023 under Exhibit B-2, our 2023 4
Groundwat er Monitoring Report -- Report.

Q So Exhibit 2 is the groundwater nonitoring
report that provides sonme of the results fromthese
addi tional four wells?

A | believe so.

Q Okay. So after -- well, what happened after
the wells TMM7 through TMM10 were installed and
initially nonitored?

A So yes, the results of those wells indicated
nore increasing chloride concentrations. And in
Oct ober of 2023, the OCD requested that we install as
many wells as necessary to delineate the extent of the
chl ori de plune.

Prior to the drilling canpaign, Apache and
OCD had identified a m nimum of five or six wells, but
during the drilling canmpaign, in an effort to expedite
del i neati on based on additional information fromthe
new wells, we attenpted to use field screening
techniques in order to conplete the delineation.

And based on the field data, we installed
nonitoring wells 11 through 24. And this again was in

the fall -- Novenber of 2023. So that was an
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addi tional 14 nonitoring wells, which was a pretty
extensive mobilization. In -- in nmy career, |'ve
never installed 14 nmonitoring wells in -- in one
initiation.

The results of that were -- were fairly
confident. Using the word, "delineation," is
sonething to find the extremties or the boundary. W
barely had -- pretty nuch had the plune delineated
except to the south of 23.

VWil e we had some exceedances around the
peri meter of 250, they were not egregious. They were,
you know, |less than 500 -- 500 to 600 -- but
definitely with the core of the chlorides confined to
a central or a targeted area in the m ddl e.

Q So just to add a detail here, you nentioned
14 additional nmonitoring wells. Wat was the period

of the installation of those wells?

A It was Novenber of 2023. I think it went
i nto Decenber slightly, so it was -- it was four to
five weeks in the field; | believe.

Q Thank you. And, M. Bole, you nentioned
that sonme field data was collected during that
drilling canpaign to try to conplete the delineation.
Coul d you describe what that field data collection was

and any limtations that exist regarding the use of
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field data?

A Yes, so the drilling was done with an air
rotary rig, and, you know, when they woul d encounter
the aquifer, there would be water that was bl own back
up due to the airstream And our consultants were
capturing that water, and |'mnot sure if they were
filtering it or not; I -- | wasn't on site for
everyt hi ng.

But they used field test strips and,
obviously, if the water was significantly saline,
those test strips were spiking and we knew we needed
to nove out farther. And if they weren't spiking,
that's where we ceased noving outward. And by
"spiking," | nmean we were trying to -- anything over
300, 350, we were junping outward; anything inside of
that, we wanted to see what the actual conditions
wer e.

Q So just torecap a little bit, you started
this canpaign with the idea that you'd probably need
at least five or six wells based on the field data.
You ended up installing 14 additional wells during
this canpaign; is that right?

A Yes. That's correct.

Q And was stopping work at 14 -- was that

based on the best information you had fromthe
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collection of field data?

A Yes, it was. And it was at that tinme we
felt, again, we had delineated the extent of the plune
froma north, south, east, west standpoint, and we
needed to develop the wells and col |l ect sanples.

It's pretty typical when a well goes in, you
know, you get four quarters before you decide on
mar chi ng out any further unless, of course, you have
free oil or gasoline on the groundwater.

So at that tine we felt we had adequate --
adequately delineated the plunme again froma north,
sout h, east, west standpoint to a -- not necessarily
to the OCD cl eanup of 250, but to nunmbers that were
reasonabl e to presune potential background or were on
the perineter of being | ess than 250.

Q Thank you, M. Bole. So | want to add a
little nore detail about the next step. W talked a
little bit about the field data collection during the
drilling canpaign itself, and I think you nentioned
wel | devel opnment following the initial wel
I nstall ation.

Can you tell us a little nore about the well
devel opnent and then subsequent sanpling and anal ysis
of groundwater from those nonitoring wells?

A Yes, | can. So after a nonitoring well is
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Installed, the -- the bore is opened with the drill
bits. There is slotted PVC piping and then solid PVC
pi ping. You install the well with a sand filter pack
and then with a sealed grout to the surface.

But what has happened during installation is
you have introduced a |ot of free sedinent into the
wel |, and so the devel opnment is to get that free
sedi nrent out of your sand pack and your well bore so
t hat you have the clearest water possible to sanple

with the [ east anount of influence from suspended

sol i ds.

And that's done by surging and punping
different volunes of water until you -- you visually
get a -- a clear water stream

Q Thank you, M. Bole. So you devel oped the
wells and then, as | understand it, you took new or
addi tional sanples. Describe that and the | ab
anal ysis and sunmari ze for the comm ssioners what was
| earned at this stage of the project.

A Yeah, so | wasn't present for the
groundwat er sanpling, but it's nmy understanding it was
done using a lowflow technique, which is a pum
slowmy lifting the water. The water goes through a
mul ti phase neter, which nmeasures tenperature, pH, and

ot her paraneters.
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And when those all kind of get into a steady
state, then that's when it's considered true aquifer

and those sanples are then collected by the consultant

and -- and run to the |aboratory. And so the results
we have from March -- and | don't have March in front
of me, but we -- we did suggest, with the exception of

TMWN 23, we had a pretty good delineation of the plune.
Agai n, the higher concentrations are
surrounded by internediate concentrations and it gets
| ower outward, |ooking |ike a perfect contam nant
plume of -- of any site |'ve seen that's been al nost
fully delineated.
Q So after you got the initial |lab results,

di d Apache provide those to the Division?

A Yes, we did. That was in -- it was in March
or April of 2024. | don't have the exact date in
front of me, Dalva. | apol ogize.

Q Okay. Fair enough. No, that's good. |
just want to make sure the conm ssioners understand
the tinmeline of events here. So at any rate, once you
obt ai ned those results, were there further discussions
bet ween Apache and the Division?

A There were. We -- we had a tel ephone
call -- | believe it was in early April -- about

addi tional delineation in which Apache discussed
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the -- the need to | ook at about five areas where we
needed anot her nmonitoring well noving outward to
delineate to the 250 mark. And the conversations were
generally positive, and I felt like we all had a good
path of agreenent on where the next direction was
goi ng to go.

Q As part of those discussions and the
subsequent docunentation, did Apache believe it had
identified the likely source of the nost el evated
| evel s of chlorides?

A W -- we had a suspected source of a
junction box near TMM7, and that's where the |arger
| eak that canme to the surface originated from In the
oil industry, there are potentials out there for pipes
to | eak at what's considered the six o' clock position
and slowly leak into the ground over years and -- and
not be identified.

And so being the |ocation where that
ruptured and flowed to the surface, and no other I|ines
are in the area, we -- we identified that as -- as our
potential source, and it was proposed to install a
soil boring right near that to |look for chlorides in
t he upper soil zone.

Q Thank you. So did these discussions

culmnate in a witten proposal from Apache for
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additional nonitoring wells and delineation work?

A Yes. We -- we submtted a scope of work
dated May 8, 2024, which outlined the -- the
di scussions that we had had with the OCD

Q And did that present a specific proposal for
addi ti onal work from Apache?

A Yes, it did. And that's in Exhibit B-3.

Q Thank you. And at that tinme, did you
believe that the witten scope of work dated May 8th
refl ected the discussions and -- between Apache and
the Division and the Division's request for additional
del i neati on work?

A Yes, | did.

Q Did OCD approve the May 8, 2024, Apache
proposal ?

A No. They -- they did not. W received a
response fromthe OCD on July 24th that -- that did
not approve the work plan.

Q Did that comruni cation establish additional
conditions for the Division' s approval of the May 8,
2024, pl an?

A It did. The OCD was requesting an
additional 13 to 14 nonitoring wells, many of which
were inside the plunme, which, you know, had al ready

been delineated again to the exterior. These were
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wells being put in the interior in an attenpt, |
guess, just to gather a -- another data point, which
are general ly extrapol at ed.

You know, if -- if you have two wells, and
one is 500 and one's a thousand, you extrapol ate that
hal fway in between is 750. So we were really
surprised by the anmobunt of wells being asked to be
installed in, basically, the inner part of the plune.

Q And based on the conditions of approval,
what woul d that have neant in ternms of the total
number of nonitoring wells in response to this rel ease
I nci dent ?

A It would have pushed it close to 40 total
moni toring wells.

Q Okay. So you expressed that you were
surprised by the conditions of approval. D d Apache
rai se concerns with OCD once it had received and
reviewed the conditions of approval?

A Yes. We did, and we prepared -- and after a
t el ephone conversation we had with them we prepared
an alternative work plan, which lifted the nonitoring
wells fromfive to seven, gave the OCD the right to
sel ect four locations for us to install soil borings,
and al so included the work to do actual aquifer punp

tests so we can nove this froman investigation to an
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actual renedi ation project.

And so we -- again, we -- we gave in on two
additional wells, a couple of additional borings, and
the rest of which was in the original work plan.

Q And are you referring in this -- what you
just described -- to a revised work plan dated, |
bel i eve, Septenber 23rd of 20247?

A | think it's the twenty- -- Septenber 24th.
M ght be 23rd, 24th, but yes, and that's under Exhi bit
B- 4.

Q B-4. Okay. Thank you. And just to junp
back, you nentioned that Apache submtted this revised
work plan. Did Apache provide any detail inits
di scussions with the Division on its reasons for
objecting to all of the additional nonitoring wells
that the Division wanted?

A | -- I can't clearly answer that yes or no.
| believe that our -- our position was, as |
mentioned, that there were a ot of infield wells that
at the time would have only been to produce nore data
and not actually advance this to a renedi ati on
pr oj ect .

Q Ri ght. What was the Division's response to
t he Septenber 2024 nodified work plan that Apache

submtted?
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A | -- 1 believe an email was sent to our
counsel notifying us that the OCD i ntended to cancel
all further meetings and term nate di scussions to
resol ve Apache's concerns. Their counsel advised us
that if we weren't willing to fully conply with their
conditions of approval, we would need to apply for a
heari ng.

Q M. Bole, in your experience and based on
your expertise in dealing with delineation of
groundwat er contam nants, do you believe that Apache's
Sept enber 2024 work plan was a reasonabl e conprom se
and good faith attenpt on behalf of Apache to address
the Division's concerns?

A Yes. In -- in ny 30 years' experience,
nonitoring wells are put in, and unless you have free
phase product -- crude oil -- floating on the aquifer,
as |I've nentioned before; gasoline, or DNAPL near a
dry cl eaner, generally you collect, you know, at |east
two, usually four, quarters of data. And then you
make your sel ections on where you're novi ng your
wel | s.

We were being asked to place wells based on
one sanpling event, which is just not an industry
standard, again, unless you have 2 feet of crude oi

floating on the aquifer.
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In this case, we have chlorides as the
primary contam nant of concern, and so it -- it didn't
seem-- it seened |like the response fromthe OCD was a
littl e excessive, considering, again, we were pretty
much delineated froma north, south, east, west; we
had identified the aquifer was thicker in the mddle
and likely a sink for these contam nants; and that we

were prepared to do an aquifer punp test.

And why that, you know, was -- was not
acceptable is -- is -- 1 -- 1 don't know.
Q Woul d you agree with the characterization

t hat Apache's objective during this process was just
to do the bare m ninumthat m ght be required at any
point in tinme?

A No, not the bare minimum Mobilizing and
installing 14 wells is way above and beyond bare
m ni num

Q M. Bole, does this conclude your direct
testi nony?

A Yes.

Q And is it your intent to listen to the
Division's testinony and be available in case we'd
like to recall you to respond to that testinony?

A Yes. | will take mnmyself off video, but I

wll be here.
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MR. MOELLENBERG. Ckay. Thank you, M.

Bol e.

We are finished with this w tness.

MR. RAZATOS: M. Trenmai ne?

MR. TREMAI NE: Thank you.

Good norning, M. Chair, Conm ssioners,
and M. Bole. Appreciate it. | do have a nunber of

questions for M. Bole.
CROSS- EXAM NATI ON
BY MR, TREMAI NE:

Q First, M. Bole, you had -- | believe, in
your testinony a few nonents ago, you had identified
chlorides as inorganic; is that correct?

A Yes, as opposed to benzenes, tol uenes, ethyl
benzenes, which break down.

Q And did you indicate that this was your
first plunme that you were dealing with inorganic
contam nants?

A As -- as chlorides of the primary concern,
yes.

Q Thank you. Do chlorides naturally break
down in the environnent?

A To ny know edge, they do not. They -- they
dilute with time and novenent and introduction of

water to the aquifer, but they do not break down.
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MR. TREMAI NE: Okay. Thank you. [|'m
going to refer you to page 2 of Exhibit B; it's page 2
of 733.
And if | could share ny screen, M.
Chair?
MR. RAZATOS:  Yes.
Sheila, can you give himthe ability?
BY MR, TREMAI NE
Q Is this the email from M. Billings that you
had referred to in your testinony regardi ng one of
OCD s approval of the either characterization or
del i neati on?
A | believe so.
Q Okay. Is it true that this response from
OCD i ndi cates that the approval does not relieve the
operator of liability should the operations fail to

adequately investigate and renedi ate contam nati on?

A Can you scroll down? | can't see the entire
docunent.
Q Sure. | can scroll down.

A Ch, there. That's good. That's good.
Thank you.

Q The section that | was referring to is this
i nformation that |'m highlighting here.

A And can you repeat the question?
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Q Do you acknow edge that OCD at the time of
t he approval informed Apache that it was not relieved
of reliability should its operations fail to
adequately investigate or renedi ate contam nati on?

A Yes.

Q Okay. Thank you. [I'mgoing to nove on to
page 4 of -- did it work? Wy did that not work? All
right.

And on page 4 of 733 of Apache's Exhibit B,
Is it accurate to state that OCD required additional
wells in Cctober of 20227

A Yes.

Q Thank you. And bear, with nme, M. Bole.
Some of this you've referenced; I"'mtrying to ask sone
clarifying questions and kind of put sonme finer points
on the exhibits fromwhere sonme of this is comng
from

So | want to refer you to page 8 of the sane
exhi bit packet -- 8 of 733. Is this the March 27,
2024, report, which provided the analysis fromthe
sanpling event?

A From t he Decenber 2023 sanpling event?

Q | believe that is correct, yes.

A | believe -- yes, | believe so.
Q

Ckay. In this report, did Apache identify
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addi ti onal contam nation or specific sanples which
wer e above the threshold you referenced in Part 297

A Oh, we -- we certainly did. TMM17 and 15,
14 -- those in the center of the nonitoring well
field -- were significantly el evated.

Q As a result of that finding, did Apache
propose any additional nonitoring wells or any other
formof delineation to assist in identifying the
source of the contam nation?

A We did in our May subm ttal

Q Sorry; I'mnot sure if that cut out or if |
didn't hear you correctly. D d you say in the
subsequent May of 2024 report you did?

A That's correct. Where we offered to do soi
borings near TMM7 -- I'msorry -- the junction box
near TMM 7.

Q And pardon ne; | m sspoke when | said that.
|"'mstill dealing with a head cold. | should have
referred to it as that May scope of work for
addi tional investigation. | called it a report. Just
want to make sure we're tal king about the sane thing.

A Cl ear. Yes.

Q Thank you. So within the sanme report, on
page 15, there's a section under conclusions. And you

had just referred to this where it identifies several
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contam nated wells; correct?

A Yeah. This was witten by our consultant,
SO yes.

Q Thank you for that clarification. So this
was prepared by Terracon?

A This was prepared by Larson & Associ at es.

Q Thank you.

A Subsequently, just after this -- just as
general information -- M. Larson announced to us that
he was closing his practice down immedi ately, and
we -- we shift to Terracon i medi ately because of
their expertise in groundwater. So there nay be a
littl e hangover between consul tant one and consul t ant
t wo.

Q Thank you for that clarification. And I
should clarify, by "you," | should have referred to
Apache. So this was adopted and subm tted by Apache.
And so in this section -- is this the section that
refers to Apache's intent to continue quarterly
nonitoring of the groundwater in wells TMM1 through
10 and the windm || during 2024?

A Yeah, and so that would have been a typo on
TMM10. It would have been 1 through 24.

Q Thank you; 1 through 24. Okay. But

overall, the intent as represented here would have
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been that you would continue doing quarterly
nonitoring through 2024 with | aboratory anal ysis for
vari ous conpounds such as BTEX, chloride, and TDS;
correct?

A That's correct.

Q And did that proposal include any additi onal
wells? | had here from TMM 10, but other than the
wells that you referenced, did there -- was there any
proposal to sanple or continue nonitoring at any other
wel | s?

A Again, this would have been a typo, so it
woul d have been 1 through 24, no additional beyond
that. Plus -- plus the windmlIl; excuse ne.

Q Al right. The |anguage that's
referenced -- one nonent.

Al right, so I'"mgoing to direct you down
to this highlighted section, which is what we've been
tal ki ng about here. M questions are based on the
text that says "TMWM 1 through TMM10," and |
understand from your testinony you have identified
that as a typo that was intended to include through
TMM 24; correct?

A That's correct.

Q Okay. Do you understand and acknow edge

that at the time that this was submtted, OCD is
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relying on the representation in the text here that
what was proposed at the tine in witing was TMV¥ 1
t hrough TMWM 107

MR. MOELLENBERG  Objection to his --
relating to his know edge of OCD s intent or
under st andi ng.

MR. TREMAINE: That's fair. W thdrawn.
BY MR, TREMAI NE:

Q M. Bole, would you acknow edge that it

woul d be reasonable for OCD to rely on the plain text

of the report?

A I woul d agree.
Q And so based on this subm ssion, Apache
was -- the text of this subm ssion is not purporting

for or intending for Apache to continue nonitoring at
TMM 17; correct?

A That could be inferred.

Q Thank you. Move on to -- again, in Apache
Exhi bit B, page 34 of 733, | draw your attention again
to this disclainmer |anguage presented by OCD. Do you
understand that in M. Billings' responses it was
comruni cated to Apache that they were not relieved of
liability should their operations fail to adequately
I nvesti gate and renedi ate contam nation?

A Yes.
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Q And would it also be reasonable to state
that such a disclainmer would apply in the event that
ei t her Apache or OCD becane aware of new i nformation?

A Yes.

Q Thank you. We'Ill nove on to 168 -- pages
168 and 169. |1'magoing to try to fit this on the
share screen. And so what | have here on page 168,
M. Bole; is this the groundwater flow map submtted

I n Decenmber of 2023 from Apache to OCD?

A It appears to be so, yes.
Q And from Decenber -- and then let me scroll
to the next. |[|Is this next page -- page 169 of

Apache's exhibit; is this the same flow map from March

of 20247

A Yes.

Q Did the groundwater flow directions change
bet ween the Decenber flow map -- |'ve gone back to

page 168 -- and the March flow map on page 1697?

A By "change,"” are they going in a perfect
zero to 360 degree? No; they're slightly different,
but generally, out there, we've seen a south-to-
sout heast flow over all of the events that we've done.

Q Okay. Thank you for that, M. Bole. Let ne
draw your attention specifically to TMM4 on page 168,

t he Decenber flow map. Wuld you agree that that flow
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I's generally north-northeast to south-sout hwest
represented on this map?

A General ly, yes.

Q Ckay.

A Based on the data points, yeah.

Q Thank you. And then in the March report --
"' m not sure how to characterize this, but the
Decenber -- I'msorry -- the March report at TMM 4
seens to indicate that the groundwater flow map is
actually nmoving from TMM4 in a westerly, a easterly,
and a southerly direction; is that fair?

A That's what the map suggests, yes.

Q Ckay. Can you identify any reason that
Apache knows that this flow direction changed between
Decenmber of 2023 and March of 20247

A | -- | have a couple of theories, and one is
human error. | -- | had a consultant that was on the
verge of going out of business. They m ght have been
rushing their gauges. They may have witten down
their field notes incorrectly.

I will agree this map | ooks awful. It
doesn't -- it doesn't |ook |Iike any of the previous
maps. So this one may be just chal ked up to bad data.

O if they did nmeasurenents on two different

dates; if it was a -- a two-day nobilization, you
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know, baronetric pressure and things |ike that can
change the aquifer. Infiltration fromrainfall --
there's a lot of different things that could cause
this air |like this.

But yes, from-- fromlooking at it, it --
it looks a little chaotic.

Q Since that tine in the March 2024 fl ow map,
has Apache done -- taken any further steps to
I nvestigate the specific change |I've pointed out
bet ween Decenber '23 and March 20247

A Yeah. Since -- yes. W -- due to the
downtine, to the back and forth of the work plans, and
t he events occurring over the summer, we -- we didn't
get out there. But we did finally get out, | believe,
in Cctober, and we did another full round of sanpling
and gauging. And | believe M. Gans will cover that
in his testinony |ater.

Q Okay. Thank you. Let's see here. [|I'm
going to draw your attention nowto -- sorry; |I'm
trying to address these topically, so |I apol ogi ze for
ki nd of junping around on the pages in the exhibit,
but |'mdrawi ng your attention to page 145 of Apache's
Exhi bit B packet -- 145 of 733 -- referring to
recovery test well at TMM27. Do you understand what

l"mreferring to?
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A Yeah, that was a proposed, | believe, 6-inch
well to the north of 17 if nenory serves.

Q Based on the area maps, is that proposed
wel | upgradi ent of TMWM17?

A It would have been up from 17 but
downgr adi ent of our -- where we believe is our release
| ocation, so it would have been in proximty; 17 would
have been one of the wells we woul d have been gaugi ng
to see the radius of influence. So it -- it would
have been within, optim stically, a radius of
i nfl uence.

Q Ckay. So TMM 27, then -- as | understand
what you're saying -- would have identified
contam nation mgrating fromthe original rel ease
point; is that correct?

A That woul d have been the intention. That --
that | ocation was chosen based on that potential.

Q But it would not have benefited in the form
of identifying contamnation if it was mgrating
downgr adi ent from TMM17; correct?

A | don't understand the question.

Q It would necessarily, because of its
| ocati on, not have identified if contam nation was
m grati ng downgradient from TMM 177

A If -- if the -- if the presunption is that
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17 is the nost elevated well, then the answer woul d be
yes.

Q Thank you. What is the distance between
TMM 27 and TMM 177

A | do not have that map in front of ne, but |
believe it was within 150 to 200 feet. But I -- |
don't have that map in front of ne. Do you have a map
of the proposed wells?

Q Let me see if | can pull that up. | don't

think I have a reference here.

A Because if you do, then the -- the scale
w || answer that question.
Q So according to OCD' s referral to the map,

we canme up with the distance between the wells of
approxi mately 300 feet. Wuld you have any reason to
di sagree with that?

A No.

Q And woul d you agree that TMWM 17 has the
hi ghest contam nati on sanple to date?

A That -- that's correct. Yes.

Q Ckay, so if you're proposing to sanple at
TMWM 7 upgradi ent, and the highest contam nati on point
to date is at TMW 17, wouldn't you be attenpting to
sanple for contam nation that was effectively flow ng

upgr adi ent ?
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A We've got to consider this in three
dinensions. W're identifying a source near TMM7
that m grates straight down through the earth to the
aqui fer and then drifts towards 17. So if we're
| ooki ng for surface contam nation around 17, where
there are no flow lines and there are no produced
water lines, then we're going to find soils that are
cl ean.

If we want to find the source, then we need
to go where we think the source was and drill through
that soil colum to see if, fromthe surface down, it
remai ns salty.

Q So your answer to this question assunes that
you are correct in that there is a single source of
contam nation |located in the vicinity of the original
reported rel ease; correct?

A That's correct.

Q I f you happen to be wong about that, would
it be an appropriate practice to place the renedi ation
well that we've referenced, TMM 17, 300 feet
upgr adi ent fromthe highest contam nati on?

A Again, I'mnot -- I'"mnot follow ng your
| ine of questioning.

Q Well, let's say you're investigating a new

rel ease and you have identified the highest point of
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contam nation. |Is it a comon practice to place a
remedi ation well, such as TMM 27, 300 feet upgradi ent
fromthe highest contam nation?

A Ckay, so a renediation test well is for
aquifer testing; it has no relation to the
concentrations of the contamnants. It is there to
see what the porosity and the perneability of the
aquifer is so that a system can be devel oped and
pl anned around engi neered subsurface conditions.

It is not necessarily going to be the
recovery well; it's going to be the aquifer test well,
but it's being placed where, based on where we believe
the rel ease was and the groundwater flow, that we wl
find el evat ed-enough chlorides that m ght be nore
el evated than 17 or they m ght be slightly |ess.

Q Okay. In the sane section, M. Bole, is it
true that Apache's plan proposed to provide updates to

OCD once per year for three to five years?

A If that is what is witten, then yes; that's
what was pronoted -- proposed.
Q Okay. I'll refer you to page 168 again of

t he same. So based on this map, page 168, which is
t he Decenber 2023 flow map, what is the cl osest
exi sting or proposed well directly downgradi ent of

TMM 177
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A | -- I don't have the map of the proposed

wells in front of ne.

Q " msharing -- pardon, M. Bole. |[|'ve been
sharing screens. So can you see the exhibit that |I'm
sharing?

A Yes. | can see 17, and -- and 18 is bel ow
it, yes.

Q Ckay, and can you tell fromthe scale here

how far it is between 17 and 18?

A Based on the scale, it looks like it's
upwards of -- 17 to 18 -- approximately 550 feet
maybe.

Q Thank you. [|'mgoing to nove on to page 181

of your exhibit. Did M. Bratcher's Novenmber 14,
2023, emni|l approval require an additional well?

A Yes, it did.

Q Woul d you agree that the well described in
M. Bratcher's condition is |ocated between TMM5
and -- sorry. Wuld you agree that the well descri bed
in the condition between TMM5 and TMW 15 ended up
being TMM 177

A Yes. That's correct.

Q Okay. And -- okay. We've already
established that's the highest -- let's see. Wuld

you agree that if OCD had not requested the additional
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wel |, Apache woul d not have identified the point of
hi ghest chl oride contam nation to date?

A Yes. And to add to that, we still m ght not
have. It could be slightly to the south. But again,
t he hi ghest concentration does not necessarily speed
up the renedi al process.

Q Okay. Did TMM17 significantly change -- or
the findings from TMM17 significantly change -- the
chloride contour maps?

A Yes.

Q Going to nove on to page 153 of 733, again,

i n the sanme exhibit packet. | amreferring to Table 2
of the groundwater sanple analytical data summary
subm tted by Apache. Wuld you agree -- so |I'm
identifying the first section here, and I'll try to
blow this up again. The first table in Table 2 -- or
sub-table -- is the windmll. Wuld you agree?

A Yes. | can see that.

Q And woul d you agree that since sanpling
began in 2019 that we've seen a trend of higher
chloride sanples at the wwndm || over tine?

A | would say that the last five sanpling
events have indicated an i ncrease, but the previous
events went up and down in and out of the 250.

Q Thank you. [|'mgoing to go back to, now,
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page 170, which is a map of chloride concentrations in
groundwat er from Decenmber of 2023. M. Bole, based on
t he gradi ent maps, can you positively point to the
source of elevated chlorides that are shown in TMM 13
up here in the upper right of the page?

A Can -- can you expand that map slightly?
' m sorry.

Q Sure. I'll attenpt to here. So |I'm zoom ng
i n on the upper right hand of the map and directing
your attention to TMM17 -- sorry -- TMM13. So |et
me ask a different foundational question, then. TMM
13 on this map; would you agree that it is located to
t he northeast of the originally identified source of
the rel ease or contam nation that was reported in
20197

A Yes. Yes. North or east-northeast. Yeah.

Q And woul d you agree that, based on the
groundwat er flow maps that we have previously
di scussed, that TMM 13 is upgradient fromthe
previously reported source of chloride contam nation?

A I woul d argue dependi ng on the gaugi ng
event, it could be considered cross-gradient as well,

but generally upgradient to cross-gradient.

Q Do you di sagree with the groundwater fl ow
maps that were prepared by -- | believe it was Larson
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& Associ at es?

A No. | do not disagree with them

Q Okay. So --

A Well, other -- other than the March of 2024
that | nmentioned m ght have been a field error.

Q And that's when we were referring to the
mul tidirectional flow indicated at TMM4; is that what
you're referring to?

A Yes. Yes.

Q Okay, so would you agree that on this map --
what |'m sharing on screen -- that this red
hi ghl i ghted area is what was identified in 2019 as the
original release and flow path of the produced water?

A Yes. The -- the red mark indicates where
soils were excavat ed.

Q Okay. Thank you. So the original release
was over here, and so |I'm asking you about TMWM 13.

Let nme scroll out. Pardon. W have the scale here.
How far is it fromTMM17 -- sorry -- TMM7 to TMWM 13,
appr oxi mat el y?

A Looks |i ke about 300 feet.

Q So when you look at this map, M. Bole, can
you plausibly tell us what the source of the el evated
TDS or chloride --

MR. RAZATOCS: M. Tremai ne, you were
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covering your mcrophone. Can you please start your
guestion over?
MR. TREMAI NE: My apol ogi es.

BY MR, TREMAI NE:

Q M. Bole, so based on this map, when you
| ook at this map, can you please -- can you tell us
whet her or not you can plausibly identify the source
of the contam nation that is represented in the
el evated TDS and/or chlorides that were sanpl ed at
TMM 137

A Again, we've identified the one area as the
one potential source for both of these rel eases at
t hat junction box. Any variances to groundwater fl ow
direction that have occurred prior to our
i nvestigation m ght cause the plune to spread w de as
it nmoves laterally with the flow, so TMM 13 does not
cause nme too much concern know ng that 22 and 12 above
It do not have significant chloride concentrations.

Al t hough 12 is above the New Mexico |evel,
it's -- it's under 500. So |I believe our proposal; we
were going to install a nmonitoring well between 12 and
22 to address that and see if that's just the
perimeter of the chloride contam nation.

Q Okay, so as | understand your testinony, |

bel i eve you are saying that you believe it is possible
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that the 2009 release is responsible for this elevated
chloride |l evel at TMM 13 as neasured in Decenber 2023;
is that correct?

A It's -- it's entirely probable, yes.

MR. MOELLENBERG: I --

MR. RAZATOS: Turn your m crophone on.

MR. MOELLENBERG: Sorry. | was j ust
objecting there to the form

| think you said 2009; perhaps you
meant 2019, M. Trenmaine.

MR. TREMAINE: | did nean 2019. Again,
| apol ogize, |I'm probably nmunbling. Thank you for
bearing with ne.

Yes, so the event occurred -- the
initial report of release occurred in 2019, so I'm
trying to clarify that it was M. Bole's testinony
that the elevated sanples in 2023 at TMM 13 were
potentially, in his opinion, caused by the initial
reported rel ease from 2019.

BY MR. TREMAI NE

Q Wth that clarification, does that change

your --
A No, no. That's -- that's --
Q Ri ght .
A Sorry. That's -- that's not ny response.
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My response is the elevated chlorides in 13 are
potentially froma rel ease never discovered fromthe
junction box where also the second rel ease surfaced
from

Q So is it your belief that there are nore
than one rel eases represented on this mp?

A At -- fromthis exact sane |ocation, yes.
From mul ti ple | ocations, no.

Q So -- okay. So you believe --

A Let -- can | -- Let nme --
Q Yeah. Go ahead. Yes. Please explain.
A So -- okay. If -- if produced water is

dripping fromthe bottom of a pipe and not surfacing
and it's going through the subsurface, you don't know
which | ayers are causing that to shift one way or
another or if it's porous all the way down. So you
coul d have a subsurface where it noves one way and it
falls to another and it falls.

And so unl ess you -- you know, you're
sanpling at the source and you know, perhaps the --
the dip of one of the upper beds caused that rel ease
to nove towards 13, then, where it found passage down
to the aquifer.

That's an inferment. It -- we don't know

because we don't have any geol ogi c data between the
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two. But again, so not fromthe 2019 rel ease. From
the suspected release that occurred long-termprior to
t hat .

Q Ckay. And am | understanding you correctly
t hat you believe that to be fromthe sane | ocation as
the 2019 reported rel ease?

A We do. We don't have any other sections of
pi pe where we have had any suspected failures that
have surfaced, so that -- that seens to be the ideal
candi dat e.

Q And can you reasonably identify whether that
rel ease may have occurred prior to or since the 2019
rel ease?

A No, it would have been prior to 2019.

Q So we're tal king about this. | believe -- |
don't want to paraphrase you here and get this wong,
but | believe you had indicated it was hundreds of
feet away from TMM7 to TMM 13.

So if we're looking at this elevated | evel
i n Decenber of 2023 at TMW 13, for exanple, that we've
al ready di scussed; and again, with the additiona
foundati on that Apache believes that the source of the
contam nation is fromthe sanme general area as the
2019 rel ease; has Apache cal cul ated how nuch produced

water it would have taken to inpact the area that is
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depi cted as inpacted at groundwater |evel on this map?

A No.

Q ' mnearing the end here, M. Bole. Bear
with me here.

A Yeah. No worries, no worries.

Q Yep. Very weedy and |I'm noving slow. All
right. On page 168, 169 again; we've tal ked about the
23 and the early -- the March '24 groundwater fl ow
maps. Actually, pardon nme. Strike that. W' ve

al ready covered that. | had a repetitive question.
Thank you.

| want to direct you to page 4 of -- in the
statenent of the case. All right. Bear with ne. |I'm

pul ling up the wong page here. But, M. Bole, would
you agree that Apache's subm ssion in this case
i ndi cates that, and | quote:

"The characterization requirenments pursuant
to Section 19.15.29.12. A do not require operators to
I nvestigate unrel ated potential sources of
contam nation. OCD s conditions of approval require
Apache to install wells for this purpose, which is
unrelated to the relief at issue here."

Do you agree that Apache has taken this
position?

A Can you either put that up on the screen so
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| can see it or say that again, please?

Q | amtrying to. For sone reason |I'm] ost
within the docunent here. Pardon. 1've got a page
nunber wong here.

MR. RAZATOS: M. Tremaine, everybody
here i s show ng page 4.

DR. AMPOMAH: Page 4 of the pre-hearing
statenent, too, has that statenent.

MR. MOELLENBERG. Can | --

MR. TREMAI NE: Thank you.

MR. RAZATQOS: Your m crophone, M.
Moel | enber g.

MR. MOELLENBERG. | apol ogize. | would
interject an objection that to the extent this calls
for a legal conclusion that Apache woul d object.

MR. TREMAI NE: Okay, well, 1'Il tell
you what. The quote -- | can nove on, actually, even
wi t hout the quote.

BY MR. TREMAI NE:

Q So, M. Bole, would you acknow edge t hat
Apache is required to renedi ate all rel eases under
Part 29 of the New Mexico Adm nistrative Code
19. 15. 297

MR. MOELLENBERG. (Object to the extent

it calls for a | egal conclusion.

Page 104

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

MR. TREMAI NE: | think that M. Bole
has testified to the extent that he's responsible for
and oversees renedi ati on and understood it was a
requirenment to renediate releases. | don't think that
that's a | egal conclusion, but | can ask the question
nore generally.

MR. MOELLENBERG: | woul d answer, "Ask
t he question nore generally,” M. Trenaine.

BY MR, TREMAI NE:

Q M. Bole, do you agree that Apache is
expected to and required to renediate all rel eases?

A Yes.

Q Ckay, and if there are nore than one
rel eases in a given area, is it your understanding
that Apache is required to notify OCD of each and
every qualifying rel ease?

A If the release is known, yes.

Q Okay. Earlier in your testinony, you had
I ndi cated that the contam nation at TM¥ 13 may have
cone froma different release in the sane |location; is
that correct?

A It's -- it's probable.

Q Okay. Did Apache file any reports notifying
OCD of a second rel ease occurring in the area?

A As | stated before, we didn't know of any.
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It's suspect; we wish to investigate it w
bori ng.

MR. TREMAI NE: Thank you.
that, M. Bole, | really appreciate your t

don't believe | have any further questions for you.

THE W TNESS: Wel |, thank you, M.

Tremai ne. Appreciate it.

MR. RAZATOS: Thank you, M.
M. Mbell enberg, did you have any

redirect?
MR. MOELLENBERG. Yes. Thank you, M.
Chair. | do have a little bit of redirect here.
REDI RECT EXAM NATI ON
BY MR. MOELLENBERG
Q Let me clarify -- I'"'mgoing to go kind of in

reverse order here -- one answer to a question M.
Tremai ne asked, M. Bole.

M. Bole, |I believe M. Trenmaine asked you

I f Apache was required to renediate all rel eases

wi t hout qualification, and |I' m wondering i

reflection, you m ght have any qualificati

answer, particularly with regard to who is responsible

for a particular rel ease?
A Oh. Right. So yeah, a rel ease

occurring on our | ease by another operator

th soil

And with

i me. I

Tr enal ne.

f, on

ons to your

maybe

woul d be
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that other operator's responsibility.

Q Thank you. Let nme also clarify sonme of the
di scussion regarding -- | guess as | would
characterize it -- potential mgration pathways from

the area around well TMM7 to the area around well
TMM 13. Do you recall that discussion, M. Bole?

A Yes.

Q Coul d you summari ze for us how there m ght
be potential mgration pathways froma release in the
vicinity of well TMM7 to the release -- or to the
| ocati on of well TMW 13, considering the groundwater
el evations and other information there?

A Yes. And again, as | nentioned, the
subsurface geol ogy, including the perneability and the
porosity of each |ayer, can affect as the fluid fl ows
t hrough the subsurface as it's trying to get to the
aquifer. It's not always just a straight down -- I|ike
not necessarily always just |ike a colum.

And we've seen this in dry cleaner rel eases
where the -- the heavier -- the DNAPLs will --
they'll -- I wsh | had a chal kboard -- but they'll --
they'll hit a confining layer and they'll nopve
| aterally until they find nore porous, and they'l|
nove down. And, you know, where you have caliche

| ayers here, you have pretty tight perneability and
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porosity.
So, you know, if -- if those fluids hit the

caliche, they envelop it and then they nove; then they

find nore porous soils; then -- you know, that is one
way for a spill that occurred over here at Ato be in
t he groundwater over at part -- or at |ocation B.
That's hypothetical. 1It's a potential.
It's -- it's unknown, but the other thing we could
have, if this is a historical spill dating back, you

know, even nmaybe before Apache were the operators,
then there could have been varying groundwater fl ows
I n the past.

You know, we've had massive cycl es of
drought followed by intense rainfall, and -- and out
here, that really does affect aquifer flow on those
massi ve seasonal shifts. So the answer is | don't
know, but there -- there are expl anations.

Q Is there any data avail able that you're
aware of that could be used to assess changes in
groundwater flow direction in this area prior to 2019?

A Possibly, but I -- | would need to |ean
on -- | don't want to put M. Baker on the spot, but
he may have nore know edge about groundwater flow in
that area. He was a consultant in the Hobbs area for

several years prior to Apache, and he may have worked
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on sone of these projects or -- or know fol ks that
have that woul d have that know edge.

Q Thank you. And just again to rem nd the
Conmi ssion, you are saying that there are sone
i nformation gaps in this area and that Apache has
proposed one or nore soil borings to try to find sone
answers to the remai ning questi ons?

A That's correct.

Q The last thing; do you recall M. Trenmaine's
guestions to you regarding the March 27 groundwat er
report -- | believe it's Exhibit B-2 -- regarding the
statenent that Apache would nonitor wells TMM1
t hrough 10 as opposed to TMM 1 through 24?

A | did and | reviewed that report, so that's
on ne for m ssing that typo.

Q Do | recall correctly that in your testinony
you tal ked about a series of communications follow ng
very quickly after that report, |I believe in April of
20247

A Yes. | -- 1 can't recall the exact tine,
but | believe Bruce and I had a conference call wth
NMOCD over the next proposal. W discussed where the
gaps were, and they were nostly on the perinmeter.

And -- and we wote that proposal up based on the

ver bal conversati on.
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Q During those discussions, do you recall the
Di vision staff engaged in those discussions raising a
significant concern about the limtation of further
groundwater nonitoring to only wells TMM1 through 10?
A No.

MR. MOELLENBERG  Thank you. That's
all 1 have.

MR. RAZATOS: Thank you, M.
Moel | enber g.

Comm ssi oners, do you have any
guestions?

Conmm ssi oner Anponmah?

DR. AMPOMAH. | do have couple. Thank
you for being here today. M first question to you is
what measures were taken to understand the extent of
the mgration of the release prior to reporting to
OCD?

THE W TNESS: The -- the 2019 rel ease?

DR. AMPOMVAH:. Yeah. The first rel ease.
Yes.

THE W TNESS: Yeah. The -- the
Conmmi ssion was notified. And again, this is probably
a question for M. Larry Baker. He was the project
manager overseeing the soil cleanup.

DR. AMPOMAH. Okay.
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THE WTNESS: So he -- he would have
done the reporting, and -- and | know he did do the
reporting.

DR. AMPOMAH: Yeah. And when | ask the
question and sonmeone el se can answer, then just let ne
know. So thank you for that.

THE W TNESS: Yeah, yeah. No worries.

DR. AMPOMAH. (Okay, so then definitely
M. Baker can al so respond to what information went
into the delineation or can you respond to that?

THE WTNESS: |If you are referring to
soil or groundwater, those would be two different
things. Bruce did the soil delineation and we're
still currently finalizing the groundwater
del i neati on.

DR. AMPOMAH: Okay. So based on your
testi nony and based on M. Trenmai ne going through sonme
of the other bits, which was really hel pful, at | east
to nme, as of now, you do have nonitoring wells --
about 24 nonitoring wells. And each of these
nonitoring wells -- |l ooking at March 2024 report --
nost of these wells do have el evated chlorides; is
t hat correct?

THE W TNESS: Mst of these wells have

el evated chl ori des. There are a handful that
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slightly -- just slightly -- exceed the NMOCD cl eanup
standard and, again, could be construed as nore
el evat ed background.

But in general, we have a plune that
has a -- basically a hot center and a warm m ddl e and
It cools off around the edges, which is indicative of
a -- of a pretty good delineation of a plune
considering the contam nant level that is in the
m ddl e.

DR. AMPOMAH: So based on your
testinony, you are saying that if Apache is to nore or
| ess follow the conditions that have been provided by
NMOCD, you will be required to drill about 40 total
nmonitoring wells; is that correct?

THE W TNESS: Yes. The first response;
there was a suppl enmentary response that cane in,

t hi nk yesterday, which would push that nunber even
hi gher .

DR. AMPOMAH: Okay, so do you have a
map to show t he Comm ssi on Apache's plan and then that
of NMOCD s plan? Do you have a map to show us?

THE WTNESS: | do not. | believe M.
Grans' testinony is going to cover that.

DR. AMPOMAH: Okay, so that will cone

in |later. Ckay.
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THE W TNESS: Yes, sir.

DR. AMPOMAH: COkay. Okay. Now, you
tal ked about there are sone typos or nisrepresentation
in the results on the March 2024 report. So if there
were such inconsistencies in that report, did Apache
repeat that results -- that sanpling -- or let's say
that results and updated that to NMOCD?

THE W TNESS: No, we did not re-sanple
the water. | felt the -- the sanples were probably
representative, but | think the gauging data | ooked --
it looked off. And again, the typo in the bottom
we' ve already covered was to extend quarterly sanpling
t hrough all of the wells on |ocation, including the
wi ndm || .

DR. AMPOMAH: Now, so let's say -- let
me check here. There was a conclusion that even with
the March report -- the March 2024 report -- if you
| ook at the exterior wells. So |ooking at TMM 23,
TMWM 24, and even the ones at the upper -- at the
northern sections where all nore or |ess do have sone
el evated chlorides in there.

So based on your March report -- and |
hope there is nore or | ess an updated March report --
can Apache confidently say that they have delineated

fully the extent of the -- let's say the spill or the
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m gration of the spill?

THE WTNESS: | -- | would like to
reiterate what | previously stated. This is one
sanple event for all of these exterior wells. W do
not make nore drilling decisions off of one sanpling
event. And so the 458 you're seeing in 12 mght turn
out to be 240, m ght end up being 235. W -- again,
we have one snapshot here, which does not lead itself
to installing 14 nore wells without nmultiple
groundwat er events.

DR. AMPOMAH:  Now - -

THE W TNESS: Now, we did -- we -- we
did in our proposal agree to go south of TMWM 23.
That's -- that's definitely an acceptabl e exceedance
there at 10-10. And | believe we were going to go
between 11 and 12 to the northwest. So -- so sone of
t hese were al ready under consideration under the next
round of well installation.

DR. AMPOMAH: Yeah. | think definitely
to help the Comm ssion, if clearly on the presentation
shown Apache's plan and then that of NMOCD pl an, you
know, that will really help us to nore or less dig
deeper into it. Now, there --

THE WTNESS: There -- there is a --
oh. Sorry; go ahead.
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DR. AMPOMAH: Ckay. Thank you. And
" m | ooking forward to M. Baker's testinmony. So
based on the cross, it sounds to ne that Apache does
not know the vol une of the contam nant. Neither do
t hey know the extent of the contamnant. |Is that a
fair statenment?

THE WTNESS: | think we've
denonstrated the extent here, again, with these
perimeter nonitoring wells with the exception of going
south of 23. If -- if the spill we are chasing is a
hi storical event fromthe junction box that happened
ei ther many years ago or nmany, many years ago, then
we're just not going to have that data.

There's going to be -- if --- if we
di scover that -- that there was in fact a | eak at the
junction box which never surfaced, we don't have any
record of changing out any pipe there. W don't know
I f our predecessors did.

So this is a large area. This, to ne,

suggests there is a source or there is a point, which

we think we've identified, where a spill happened a
long time ago to fill up this nmuch space. And it went
on for probably a long tine. If -- if we were
operators at the tine, | don't know.

So yes; you're right. And then we
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don't know t he whol e picture because the spill we had
doesn't appear to have made this big of a ness. But
again, we're |ooking at that junction box as the --
pretty much the only source we can see when we | ook
around that woul d be on us.

So that's -- anyway, that's why we're
wanting to do a soil boring there to see if we can
catch the -- that data and nove forward.

DR. AMPOMAH. You nmade nention that you
are not in the business of drilling bore holes or,

l et's say, nonitoring wells just based on one sanpling
data. Let ne ask; are you famliar with groundwater
contam nation fl ow nodeling?

THE W TNESS: Yes.

DR. AMPOMAH: Was that applied here?

THE W TNESS: Just through our
groundwat er gradi ent maps, yes. But again, doing an
aqui fer punp test will give us that data that we need
to help really understand the subsurface and the
conditions of the aquifer characteristics.

DR. AMPOMAH. Did Apache try to do
that, especially when you went from2 to, like, let's

say, 10 to 24? Did Apache even plan to nore or |ess

perform any additional -- or nore or |ess get sone
data to fill in the gaps to performthe nodel to rebut
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that OCD conmes up with?

THE W TNESS: That was in our May
proposal to install that well and do that test.

DR. AMPOMAH. So are you saying that in
Apache's proposal, they proposed to perform
gr oundwat er nodel i ng?

THE W TNESS: Yes. Groundwater punp
testing, which would include sone nodeling.

DR. AMPOVAH. Definitely | want to see
that as part of the conditions because if you do that,
t hen probably it m ght reduce the nunber of wells that
you need to drill with some strong justification.

And | nust say that OCD has to protect
the -- the health of the people. So if you have a
| andowner, you know, putting pressure on the
government with elevated chloride in their water, that
Is a big concern. So definitely I want to see sone
nodel i ng done to justify why Apache should not nore or
|l ess drill all these wells that OCD is proposing. And
that will help a lot.

|"m sure for those of us who have
know edge in the groundwater nodeling, even that can
tell you that probably there are nultiple sources that
probably you did not really know based on your

testi nony today.
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MR. RAZATOS: Conm ssi oner Anpomah, was
that a question or a statenent?

DR. AMPOMAH. No, the | ast one was a
st at enent .

MR. RAZATOS: Okay.

DR. AMPOMAH: Yeah, just to support
t hat a groundwat er nodeling needed to have been
performed because | do see that this is just a trial-
and-error systemthat is being conducted here. But if
we do groundwater nodeling, then definitely that could
have sol ved nost of these concerns that OCD and even
t he | andowner do have.

And | don't see that here, so it's
really difficult. But definitely I"'mwaiting for the
testi nony where you conpare NMOCD s proposal and
Apache's proposal and we can nore or | ess use science
to see which one is the best. Thank you.

MR. RAZATOS: Okay. Any nore questions
for M. Bole fromyou?

DR. AMPOVAH: No, no.

MR. RAZATOS: Excell ent.

DR. AMPOMAH: Conm ssi oner Bl oonf?

MR. BLOOM  Thank you, M. Chair. Dr.
Ampomah asked all my questions and nore. No further

questions. Thank you.
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MR. RAZATOS: Excellent.

DR. AMPOMAH: Thank you.

MR. RAZATOS: M. Bole, | do have --
and thank you for being with us today and for your
testinony; we appreciate it. | do have just two real
guestions. One, and forgive ne; we keep nentioning
the windmll. Wat is this windm || being used for?

THE WTNESS: The windm Il is being
used strictly for cattle consunption. There are
published imts on what cattle can consune.

MR. RAZATQOS: Okay.

THE W TNESS: W can share those if you
like. The levels we've seen at the windm |l are well
wi t hin published standards for healthy cows so far.

MR. RAZATOS: And do you have that
number ? Just what do they say for cattle these days?

THE WTNESS: It's under a thousand
chlorides or maybe it's TDS. One to three thousand
can cause cattle to stop putting on weight. Anything
over 3,000, things need to happen. So currently the
wat er being sanpled fromthe wndm |l has fallen
within the U S. agricultural guidelines for -- it's
consi dered fresh enough for cattle to drink.

MR. RAZATOS: Okay. Thank you. |

appreci ate that.
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THE WTNESS: | don't have an exhibit
on that, but we can create one if we need to very
easily online.

MR. RAZATOS: | think it would be okay
unl ess soneone has a question further on. For ne,
it's okay for the tinme being. Thank you for that
I nformati on.

My second question is when M. Trenaine
was showing you -- it is on page 170 of the 733; it is
the relief map that we have there; he was asking you
about potential second rel eases, and your statenent
was, "Fromthe exact |ocation, yes."

A second rel ease or nore; right? Your
statenment was, "Yes for that exact |ocation, but for
multiple | ocations, no."

Can you kind of elaborate on that? And

| apol ogize | don't have all the wording that was said

at that nonment. | just was trying to wite real
qui ckly.

THE WTNESS: And -- and this may be a
question M. Baker can answer as well, but as |long as
we have been at Apache, we've responded, | believe, to
the one release that was -- affected all the soi

here. No others in the general field that |I'm aware

of. Maybe there was a -- you know, a couple of small
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wel | head | eaks, but nothing that would suggest a plune
of this size.

And, you know, when you -- when you do
work in the oil field, again, you always see corrosion
at el bows -- always at el bows. You know, that's where
the turn is nmade and the corrosion and the erosion
happens. That's our nearest elbow to all of this.

And so, just logistically, if there are no other
snmoki ng guns, that's the one area that likely needs to
be investigated. But again, a subsurface box full of
pi pi ng.

MR. RAZATOS: (Okay.

THE W TNESS: And that's -- yeah.
That's what's there. Everything else is buried and
never surfaced.

MR. RAZATOS: Okay, and | appreciate
that. So you're saying the macro in all of the
surrounding region, it's a no; we don't know And but
for that exact |ocation, there could be a possibility
of nmultiple rel eases?

THE W TNESS: Yes.

MR. RAZATOS: Okay. Awesone. Thank
you. That was the only question that | had.

Any ot her questions for M. Bole?

Anybody? COkay.
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M. Bole, thank you for your testinony.

THE W TNESS: Thank you.

MR. RAZATOS: | didn't realize M.
Moel | enberg said you will stick around. Correct, M.
Moel | enber g?

MR. MOELLENBERG:  Yes.

THE WTNESS: Yes. [1'll be here.

MR. RAZATOS: (Okay. Excellent. Thank

MR. MOELLENBERG All righty. Yes, M.

MR. RAZATOS: No problem

We'll potentially see you |ater on. W
appreciate it.

This is a good stopping point for
possibly lunch. | think if everybody is okay with
that, we can cone back at around one o'clock and pick
up again with your next w tness.

Excel l ent. Thank you, everybody.

(OFf the record.)

MR. RAZATOS: Nunber 24912. Again, the
application of Apache Corporation for the adjudicatory
hearing to contest the Division's conditions of
approval on Apache Corporation's scope of work for

additional investigation in Lea County, New Mexi co.
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This is an evidentiary hearing.

Last that we were at, we had just
finished with the first witness for Apache. M.
Moel | enberg, we'll transfer back over to you. |
beli eve you can continue with your next w tness.

MR. MOELLENBERG. Thank you, M.

Chai rman. And just as a housekeeping matter, | shoul d
nove the adm ssion of Apache Exhibits B-1, B-2, B-3,
and B-4 and B, which is M. Bole's resune.

(Exhibits B through B-4 were marked for

i dentification.)

MR. RAZATOCS: Ckay. M. Tremai ne, do
you have any issues with that?

MR. TREMAI NE: No objections.

MR. RAZATOS: Okay. It will be
ent er ed.

(Exhibits B through B-4 were received

I nto evi dence.)

M. Moell enberg, before we start, |
apol ogi ze now that |I'mthinking about it. M. Rubin
I's not going to be with us tonorrow, so maybe the
| ssue that you have we could start now before you
bring on your next wi tness so we could kind of get
t hat goi ng.

MR. MOELLENBERG  Ckay.

Page 123

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

MR. RAZATOS: | don't want to get too

far in and then we don't have M. Rubin here with us.

MR. MOELLENBERG. Fair enough. | think

we can do it now. | was thinking of doing i

t at the

begi nning of the Division's case, but nowis fine.

So, M. Chair, Conm ssioners, M.
Rubin, this norning | indicated that | had a pre-
hearing i ssue that had ari sen based on sone
I nformation received | ast night.

And it pertains to -- |I'mjust | ooking

for the nunber -- OCD Rebuttal Exhibit 9, which

consists of original conditions of approval,

but al so

sonme proposed suppl enmental conditions of approval that

| understand the Division would |ike the Conm ssion to

consi der.

And our view is this hearing,

as stated

I n our application, should be limted to the issue of

the Division's original conditions of approval of the

May 8, 2024, plan. And we have a nunmber of concerns
about suppl enental conditions.
First of all, as | just indicated, we

think they are outside the proper scope of this

hearing. There is a question whether they are proper

as rebuttal exhibits, although perhaps, you

know, t hat

deserves sone further explanation to ascertain what
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they are rebutting.

And perhaps nost inportantly, we
received these late | ast evening. Apache has not had
a reasonabl e opportunity to review them consider
them prepare testinony on them consult with people
I n operations who may be affected by themto really
even develop a position on themfor the Conm ssion's
consi deration.

So for that reason, we would object to
the Division's Rebuttal Exhibit 9 and the Comm ssion's
-- particularly the Comm ssion's consi deration of the
suppl enental conditions shown in that exhibit.

MR. RUBIN. M. Moellenberg, just a
point of clarification; you're not objecting to
Rebuttal Exhibit 82

MR. MOELLENBERG. No. We do not object
to Rebuttal Exhibit 8.

MR. RUBIN:. Okay. |If we could hear
fromM. Tremaine, M. Chair; that woul d probably be

appropri at e.

3

RAZATCS: Yeah.

s

Tremai ne?
MR. TREMAI NE: Thank you, M. Chair,
Comm ssi oners, and Apache. So there's actually -- |

mean, let ne start out by saying, you know, we've
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heard -- okay. The conditions of approval that OCD
has submtted in Rebuttal Exhibit 9 are directly in
response to Apache's Exhibit C

l'"mgoing to start off by saying that
in terms of the timng, | amquite synpathetic to M.
Moel | enberg and his concern there -- the concern on
the part of counsel that they certainly need tinme to
respond. But the timng of that exhibit as a rebuttal
exhi bit and those proposals entirely hinges on the
timng of OCD s awareness of the content of Apache
Exhi bit C.

And | want to clarify at the get-go
that we are not inplying anything with the timng of
Exhibit C-- that fourth-quarter nonitoring -- here.

It is part of our presentation today that Apache --
|"ve basically said -- we felt have drug their feet on
sone of these steps.

But in terns of this particular report,
my understanding is that the 3103 constituents cane
back in | ate Decenber. So their Exhibit C, even
t hough it's ny understanding that the chloride and the
TDS sanpl es cane back earlier, | think that we got it
from Apache within a couple weeks' turnaround; right?

So they got the sanples back, submtted

the conplete report with the 3103 constituents to OCD
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and then OCD -- that cane in by email to OCD on the

8th, which is fine.

It has not been submtted, as far as

' maware, through OCD permtting, so it's not in the

well file; it was not processed as such. M

understanding is that the individual received it and

i nformed Apache to submit it through OCD permtting.

We're not taking issue with that.

l"msinply lining out that there is a

concern due to the timng. And so as the trailing

exhibit in what are Apache's 1,391 pages of

exhibits -- this is an expansive record -- OCD

required sone tinme to respond to that.

And we' ve been processing through all

of the -- you know, all of that information,

particularly the new information, which is 143 pages

| ong, earlier this week. It canme in on Thursday, and

so OCD needed tine to respond.

The conditions that are proposed are

directly germane to the actual content of the sanples

and i nfornation contained in Exhibit C, so |

think if

| can anal ogize to a rulemaking, this is very nuch

a -- would fit under, like, a |logical outgrowth

analysis. So it is -- they are not a part of the

original conditions, but they are directly i

n response
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to an exhibit filed by the applicant.

And when we get into the content of
t hat exhibit, the sanples show nmarked departures,
concerni ng departures, fromthe previous sanpl es that
necessitates a different response.

So, you know, we've heard -- you heard
M. Bole testify earlier this nmorning that it was
| nappropriate to require additional wells based on a
single sanpling event, but what the record shows is
that we actually now have two sanpling events since
around the tine that we were di scussing these
conditions of approval; the second one being this
fourth-quarter report that we're tal king about. And
that's the one that's of the nost concern to the OCD

So while M. Moellenberg absol utely
needs adequate tine to respond to those conditions of
approval, it would have been conpletely inappropriate
for OCDto fail to respond to the concerning content
of the fourth-quarter sanpling event. And if there is
a necessary renedy here, it's to provide an
appropri ate and reasonably short period of time for
Apache to respond specifically to those conditions.

It is not -- as these are directly
germane to the content of this hearing and

application -- appropriate for the Conm ssion to
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excl ude consideration of those conditions entirely.

The effect, procedurally, of excluding
Exhi bit 9 and not considering additional conditions
that are directly in response to the fourth-quarter
sanpling event would be that OCD woul d have to then
| ssue new conditions of approval to which Apache,
presumably because they objected to the previous
conditions, would appeal, and we woul d be back here in
three to six nonths, past the three-year mark, talking
about the sanme thing based on sanples that were taken
in October.

So on one hand, fromthe | awer's
perspective, | understand M. Moell enberg's concern
and we need to make sure that they have an opportunity
to respond, but | absolutely feel that these
conditions are appropriate for consideration in the
record and they are directly in response to Apache's
own exhibit. Thank you.

MR. RUBIN. M. Chair, Menbers of the
Comm ssion, this is a difficult -- |ike npst
evidentiary issues, this could go either way, | feel.

On one hand, it is inportant to be
m ndful of not giving -- | nmean, the governnment is
al ways charged with presenting a noving target. In

ot her words, this licensee thought they were appealing
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one proposed set of conditions and now they have a
different set. Wuld they have acted differently? 1Is
there a noving target? That is a consideration.

On the other hand, there is no pre-
filed testinmony. There is nothing that woul d have
prevented any of the Division's witnesses fromnerely
testifying as to what additional conditions m ght be
appropri ate based upon the disclosure in Decenber from
Apache and what they could -- so we're just getting in
written formwhat they could have testified to based
upon what they've seen in Decenber.

So for that practical matter, if there
was pre-filed testinony, | would not be saying that,
but there is not. And finally, | think what maybe
shoul d perhaps tip the balance is if it is truly
rebuttal testinmony in the formof an exhibit.

And M. Mbell enberg, | know you
al l uded; you were sort of equivocating. |[|'ll give you
anot her chance. Do you believe that this at least is
of a rebuttal nature to what your client filed in
Decenber ?

MR. MOELLENBERG. No, | do not, and | et
me explain. And this -- it was helpful to hear M.
Tremai ne' s expl anation of that.

The exhi bit provided sone new
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i nformation, and obviously, the tim ng was
unfortunate, but we felt it fair to go ahead and
provi de that information.

When you're | ooking at rebuttal,

t hough, it's rebuttal to testinony, and obviously you
have not yet heard what Apache's testinony is about
this exhibit. Frankly, it's largely to give the
conmm ssi oners an update with the | atest avail able
data. So for that reason, | don't think it's proper
rebuttal testinony.

And if you look at the contents of the
conditions, there are conditions on operations here.
There are conditions that, at |east based on the
gl ance we've had an opportunity to have at them |
don't see how there's anything in the exhibit, which
is basically a nonitoring report, that would relate to
t hose things or make those kinds of conditions proper
as rebuttal testinony.

And finally, I would just say -- and |
think M. Tremai ne nmentioned this in his opening -- a
Comm ssi on order on whether or not to uphold the
conditions of approval, which is the issue in this
hearing, isn't going to be the be-all, end-all, final
pi ece of this case.

As we've seen, it is kind of a noving
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target because, as our fol ks have expl ai ned, you get
I nformation, you assess it, and then you make reasoned
deci si ons about next steps. And unfortunately, when
you're dealing with groundwater, that takes a little
while. It's not an instant thing you can do.

So -- and | would just add finally, if
t he Comm ssion does choose to consider these things,
think, first of all, it does raise an appeal issue.
And second of all, it would be only fair to continue
the hearing to allow Apache an opportunity to
reasonably consider these conditions and prepare
testinony to respond to them

MR. RUBIN. M. Chair, Menbers of the
Comm ssion, | think M. Mellenberg mkes sone good --
both si des nake sone good points here.

The point that M. Tremai ne makes about

If we do not allow you to consider this now, it's

going to cone back; they wll inpose them-- the
Division will then inpose themat a later tine and
we' || be back here again.

But it does seemlike no matter what we
do here, there's going to be sone additional data
that's going to come down and there's going to be a
subsequent appeal in all likelihood. | don't think

we're going to avoid having these parties in front of
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us at a later date with nore data regardl ess.

If M. Mbellenberg's concern about
allowing nore tinme for his witnesses to prepare a
rej oi nder can be accommvdated -- can be schedul ed,
that would certainly warrant allow ng the Comm ssion
to hear Exhibit 9 at this time. It doesn't sound |ike
we're going to be conpleting this today anyway.

So those are ny thoughts, M. Chair,
Menmbers of the Conm ssion. [It's not a clear-cut
deci si on.

MR. RAZATOS: Excuse ne. 1'd like to
open it up and see if the other two conm ssi oners have
any questions. | do have one question, but |I'll start
off with ny co-comm ssioners here.

DR. AMPOMAH: Yeah, so just one. So ny
guestion to Apache is through the hearing, the
Conm ssi on can al so i npose additional conditions as
well as we see fit. | don't knowif -- | think that
IS a possibility too; right?

MR. RUBIN:. Yes, Dr. Anpomah. It is
part of your statutory obligation if you feel like it
IS protective.

DR. AMPOMAH: Exactly. So then | don't
see any problens with the -- let's say, the

suppl enentary one because it is nore or |ess up for
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di scussion, too. But definitely you m ght al so need
sone tinme to respond to it as well. But |I don't see
any problemwth it.

MR. RAZATOS: Okay. Thank you.

Comm ssi oner Bl oonf?

MR. BLOOM Yes. Thank you, M. Chair.

| think my question to both parties
here would be -- it's two questions. What does nore
time ook |ike? Wuld tonight be enough or do we need
to, you know, nove this to a future neeting? A future
time? And -- well, let ne leave it there, and |I'd
just like to hear what you think about that.

MR. RAZATOS: So |'mjust going to
dovetail on Comm ssioner Bloomls. That's ny question
as well. What does nore tinme | ook |ike?

MR. MOELLENBERG:. M. Chair and
Comm ssi oners, | doubt if tonight is sufficient.
There's other -- | mean, given sone of the scope of
t hese conditions and operational conditions, which
we' ve never seen before, nmy guess is that Apache woul d
need to consult with sone other fol ks who are not
here.

| don't know who's avail able or
anything else, so | don't think | could say with any

confort that we could be ready to put that case on
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tomorrow. And | nean, again, as to the tim ng,

think there's a supposition here about there will be
ot her appeals. | don't know that that's a -- you
know, sonething that should be assuned at this point.

MR. RAZATOS: M. Trenaine?

MR. TREMAINE: So we broke down Exhi bit
D and drafted the conditions yesterday, which is why |
noticed themlast night. So our staff who are here to
testify to this -- Brandon and -- M. Powell and Ms.
Romero -- did this yesterday.

"' m not going to speak to what Apache
woul d have to do differently on their side, but this
I's sonething that, once we got to it; sawthe -- 1'l|
|l et Ms. Ronero testify to this later on, but the
sanpl es that came back in quarter 4 are quite
concerning, so tinme is of the essence here, frankly.

And the -- so | think -- given our
turnaround, | think we're tal king about a matter of a
week or a coupl e weeks, not nonths, because we do need
to get sone kind of resolution. It is OCD s
I ncreasing concern that there are additional
potentially ongoi ng sources.

W just -- we will talk about this nore
| ater, but given the spacing in between all of these

sanpl e points, we can't possibly tell fromthese
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reports where, if there are any, ongoing rel eases are
occurring. And it's very inportant given how | ong
this case has gone on to get that shortly.

So | do think we should give Apache
sone tinme to respond to that. That's sinply
necessary, but | think a couple weeks; no |onger than
30 days. | would hope that the conditions would be
able to be responded to within a week.

MR. RUBI N: M. Chair and Menmbers of

the Comm ssion, | do think there is a path forward
there if a week or two would be sufficient -- maybe
not ideal -- to cone up with -- to allow Apache to

avoid unfair prejudice. That would avoid, certainly,
an appellate issue. And if there is -- certainly, you
know, the status quo; it needs to be resolved when
there is a pending issue.

If -- especially M. Moellenberg, is
there some -- would two weeks be sufficient to avoid
unfair prejudice?

MR. MOELLENBERG M. Hearing Oficer,
It probably depends on what happens in two weeks. |
think two weeks is enough tine to assess and perhaps
di scuss the conditions with the Division; see if we
can work things out. That may be an option.

| don't know if that's enough tine if

Page 136

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

we need additional witnesses given these conditions,
and | could see the potential need for an operational
W tness given at |east one of these conditions.

So if you're speaking in ternms of two
weeks to return to the hearing with witnesses ready to
go, | don't know that | could commt to that. | think
two weeks is enough time to at | east assess them and
figure out what the response woul d be.

MR. RUBIN:. Well, M. Tremaine said up
to a nonth is what he was confortable with. |Is that
sonething -- I'mtal king about, |ike, scheduling the
continuation of the hearing. Wuld 30 days be beyond
t he pale for you?

MR. MOELLENBERG. Yeah, so | nean if
you set a continuation for, say, 30 days out, and then
dependi ng on what the initial assessnent is, we can
advi se whether we need a hearing on that or not. |If
that's kind of what you're thinking, that may nmake
sense.

MR RUBIN. Well, | nean, this
comm ssion is entrusted to protect and avoid the harm
that they've seen evidence of. | was thinking nore of
30 days to have a hearing, not to assess.

MR. MOELLENBERG. Yeah, yeah. And

actually, just to clarify, ny answer really is the
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sane. | think if you set a continuation of the
hearing 30 days out, that should be enough tine to
identify and get wi tnesses present. W m ght just
have to have a little flexibility, you know, date-
w se, for scheduling purposes. But again, we can put
people on renotely, too, | suppose, so --

MR. RUBIN. M. Chair and Menbers of
t he Comm ssion, | would recommend based upon what
we' ve heard from Apache's counsel that it would be
probably in an abundance of caution to allow -- to
hear what we can hear today and then have a hearing no
| ater than at approxi mately 30 days out. That would
avoid the argunent on appeal that they have been
unfairly prejudiced.

MR. BLOOM M. Chair?

MR. RAZATCS: | see your hand,
Comm ssioner Bloom | was going to turn to you.

MR. BLOOM Yeah, | don't want us to
get too far down the road here. |Is there a
possibility that Apache's response could result during
this time in the production of nore material that
woul d require a response from OCD? And if so, how
woul d we account for that?

MR. RAZATQOS: Forgive nme, Comm ssioner

Bloom | didn't quite get the question. Can you
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repeat it?

MR. BLOOM Sure. So what are we
expecting from Apache afterwards and could there be
production of material from Apache that would require
a response from OCD or that OCD would like to or feel
obliged to respond to?

MR. RUBIN: Conm ssioner Bl oom Menbers
of the Conmm ssion, | think what we've heard is that
there won't be any additional facts. W won't have
any nore data in 30 days and it's just going to be
what the parties are arguing should be done with that
data. So | think that should alleviate the concern of
what OCD may need to respond to. | think once we --
now that all the data is in, | think there's a -- that
we can have a finite point.

MR. RAZATOS: Did that answer your
question, Comm ssioner Bl oonf?

MR. BLOOM It did. Thank you.

MR. RAZATOS: Okay. So | believe, M.
Rubin, as you nentioned it, and | believe this is what
" m hearing fromthe parties, that we hear the case as
far as we can while we're here now and then conti nue
the part that would include this Exhibit 9 until
Apache had time to be able to get a response and any

human resources that would need to be used for a
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response. |Is that what |'m understandi ng?

MR. RUBIN. M. Chair, yeah;

understanding as well. And we woul d, hopefully, be
able to, while everyone's here, schedul e that

addi ti onal day of hearing within, again, about 30 days
out so that the parties have that tinme. That would

certainly spur whatever negotiation they need to have

between themin the interim

MR. MOELLENBERG. ~(Okay. So just --
and, M. Rubin, this is nore directed to you --
procedurally, we just take the case all the way up
until this exhibit or do we stop after Apache provides

all of their information and then pick up again wth

the OCD at the | ater date?

MR. RUBIN:. That is a very good

practical question, M. Chair. Certainly,

case is not -- was prem sed upon what they've already
had as proposed conditions by the Division. So if
they feel |like they can put on their case now to the

extent they can, we should defer to themto the extent

they're confortable with it.

And then as to the witnesses of the

Division, to the extent they can |ay sone testinony

down that is not contingent upon this new i

and upon the additional permts of the conditions

that is ny

Apache' s

nf ormati on
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they' re proposing, we should get that done as well.
And we'll take it as it conmes, and | think the parties
coul d probably sort out what should happen now and
what should be left for the -- for the next day.

MR. RAZATOS: So then we'll switch it
over to you, Messrs. Moell enberg and Tremai ne. Do you
think you can continue with the case up until now,
until we -- you know, we cover everything that we were
pl anning to outside of this Exhibit 9, and then pick
up with Exhibit 9? How do the parties feel?

MR. MOELLENBERG. Well, let ne bring in
anot her consi deration, and that is whether we should
pl an on going through tonorrow. My expectation at
this point intim is that we can probably get through
our case pretty easily today, but it really depends,
probably, on the cross-exam nation and the Conm ssi on
gquesti ons.

| f that happens, perhaps we're at a
| ogi cal starting point to pick up with the Division's
case in a second piece. | nean, that m ght be one
thing to consider.

The other thing | was thinking about
when Conmm ssioner Bl oom was raising his question is
just sort of some procedural options; you know, maybe

| i ke a status report and a suppl enental pre-hearing
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statenent a week before -- you know, due a week before
we start up again, which | think was consistent with
your rules and | think addresses the question about --
okay -- what new witnesses and evidence nay conme in
and the Division having sonme tine to prepare for that.

MR. RAZATOS: Ckay.

M. Tremaine?

MR. TREMAI NE: | think that M.
Moel | enberg does identify a | ogical breakpoint, and I
don't want to be overdramatic here, but | do need to
enphasi ze the urgency that is the basis for why OCD
responded with additional conditions.

I f we becane aware of sanples taken in
Oct ober in another context that showed these chloride
| evel s and there was no conpl ete delineation from an
operator in January, we would be probably talking
about issuing a notice of violation for various
different aspects of Part 29.

And | think that what we want to
present to the Conm ssion if possible this week is our
concerns with that Exhibit C because it can be
interpreted to inply there are additional if not
ongoi ng releases. And there are immedi ate response
requi rements that trigger once there is docunentation

of such a release, and we're not aware of any

Page 142

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

| mredi at e contai nnent actions taken by Apache here.
So | do understand we may have sone

di fference of opinion as to what sone of that data

says, and | think it's the Division's preference, if

we could, to present the Division's testinony even if

we have to go into tonorrow so that we've set the

stage. And then | will happily agree to | et Apache

cone back and reopen their case in response to that

Exhi bit 9.

MR. RUBIN. M. Chair, Menbers of the
Comm ssion, | think you've heard it from both sides
that we'll sort of take what we can now, |eaving open

this additional day for what needs to cone after and
if there is sone additional -- |I'msorry.

M. Tremine?

MR. TREMAINE: Sorry. Another w ench
for the works. |If we schedule this out 30 days,
just want to rem nd the Conmm ssion and all parties
that we are stacking this right on top of Goodnight,
which is going to be quite a full week. [|I'mnot in
that, but in ternms of scheduling, the specter of
addi ng anot her day of hearing in February is daunting,
so pl ease consi der that.

MR. MOELLENBERG And | would like to

just interrupt as well.
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Conmi ssi oner Bloom | know | see your
hand. G ve ne one second if you don't m nd

It's also smack-dab right in the mddle
of session, and | do know Comm ssioner Bl oom nyself,
probably also Dr. Anmponmah -- no?

You don't have to deal with the
session? Oh, you're |ucky.

We' || have that to balance as well in
there, so we want to be cogni zant of that.

Comm ssioner Bloom |I'msorry. Go
ahead.

MR. RAZATOCS: Comm ssi oner Bl oom we
can't hear you.

MR. BLOOM  Thank you. | was just
going to flag what M. Tremaine raised, which is five
weeks from now on the 20th, we're beginning the Enpire
Goodni ght m dstream case.

| think the 13th -- Thursday the 13th
puts us four weeks fromtoday, so as we're -- | don't
know i f we want to tal k dates now, but perhaps as
we're noving here, people can ook at their cal endars
and think about the 13th and 14th.

Yes, the legislative session is going

to be an obstacle. | nmean, |'mrunning our signature
pi ece of legislation and | don't know if |I'mgoing to
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have to pop out at tinmes or find sonmebody to cover or
how we're going to handle that, so there's kind of a
| ot at play.

MR. RAZATOCS: So -- and Conmm ssi oners,
pl ease, by all neans, step in as well -- I'"'mgoing to
make the suggestion that we keep going with this case
as far as we possibly can and naking sure that Exhibit
Nunber 9 is definitely -- the rebuttal exhibit from
OCD is definitely kept on the side back burner and
maybe not commented upon until we have the ability for
Apache to nake a response and to get the necessary
response for that.

So ny suggestion is that we continue
with Apache's part today; if it spills into tonorrow,
go into tonmorrow, pick up with the OCD -- the
Division; let themsay what they need to say up until
the point where we cone to this rebuttal.

And at that point, I think -- and we
may just have a natural break in w tnesses at that
point as well, where we just then pick up at a later
date wwthin a nonth, wthin those 30 days.

Counsel s, how do you feel about that?

O, M. Rubin, is that okay?

MR. RUBIN. M. Chair, the one guestion

| have; is there a way to change on the ground what
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the status quo is right now so that the tine is not of
t he essence?

MR. RAZATOS: M. Mbell enberg, your
m crophone, pl ease.

MR. MOELLENBERG. Sorry.

M. Hearing Oficer, funny you should
say that because we were just consulting about that
i dea. | would suggest -- | think we would be happy to
di scuss that kind of approach with the D vision given
sone of the timng exigencies here. And there may be
sone things that, as between the Division and Apache,
we could agree to go ahead with and, as you say,
change the status quo and nove forward on sone things.

And, | nean, Apache's not -- in fact, |
think there are sonme things Apache would rather get in
and do. You have the issue of one nobilization versus
two, perhaps, but anyway, | think that's sonething we
woul d be interested and willing to take up with the
Di vi si on and, you know, perhaps at a break or
sonething see if we can get anywhere with that.

MR. RUBIN:. That would be wonderful to
have that in place or at |east know what those
di scussions anount to if they were fruitful before the
end of tonorrow because you can't put it back in the

pipe if it comes out, of course. W all know that.
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Okay. Thank you.

MR. RAZATOS: So, M. Rubin, are you
suggesting that we take a break so that the two
parties -- | apologize. | didn't understand at all,
SO --

MR. RUBIN:. Well, if -- M. Tremine
isn't here in person, but if M. Tremaine and M.
Moel | enberg feel |like they can talk for a few m nutes
and -- | nean, that's kind of spur of the nonent.

MR. MOELLENBERG. It is kind of spur of
the noment. My suggestion is why don't we get at
| east the two Apache w tnesses on?

And then perhaps that's a good tine to
take a break, and M. Tremaine and | can consult about
per haps the best way to proceed at this point given
both the tine exigencies and, you know, not causing
too nmuch confusion and difficulty during the hearing
because there could be delays as we sort of get to the
"Okay; what should we go ahead with and what should we

not ?" You know, those kind of procedural things,

SO --
MR. RAZATOS: M. Trenaine?
MR. TREMAINE: | concur. It's going to
be challenging to transition to that -- take a break.

| think we should get through what Apache can fit into
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today, and then we'll plan to start tonmorrow. But |'m
happy to fit in a conversation there, even if it
extends into figuring out responsive actions and

tal king through sonme of that data in Exhibit C at the
begi nni ng of next week.

| think that's still nmuch nore
preferable to kind of just, you know, punting a
prospective resolution into late February. So we're
nore than happy to engage in that, and we may -- |
think fromwhat |'m hearing today, we nmay be able to
find some alternative m ddl e ground for response
actions.

So we'll try for that tonorrow or at
the earliest day possible and conmit to getting an
update. |If we can handl e any outstanding i nedi ate
response concerns under Part 29 in the next, you know,
week or two, then OCD may wel | be agreeable to
revising our position or scheduling the follow up
hearing after the Goodni ght Enpire matter, which would
gi ve everyone some breathing room

MR. RUBIN:. Ckay. Conm ssioners, are
you okay with that?

Conmmi ssi oner Anponmah?

DR. AMPOVAH. Yes.

MR. RUBIN:. Commi ssioner Bl oonf
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MR. BLOOM  Yes.

MR. RAZATOS: COkay, so what do we need
to do procedurally? W could just continue from here?

MR. BLOOM Yes. M. Chair and the
Comm ssion, | think we should proceed forthwth.

MR. RAZATOS: COkay, so then, M.
Moel | enberg and M. Tremaine, you guys will talk at a
| at er point.

So let's continue with the case. M.
Moel | enberg, you can then call your next w tness.

MR. MOELLENBERG. Thank you, M. Chair,
Conm ssi oners. Apache calls M. Larry Baker, and |
don't know if we'll be using first nanes, but M.
Baker goes by Bruce, so --

MR. RAZATOS: Okay. M. Baker, if
you'll conme right up here and sit down, and our court
reporter will swear you in. And please don't forget
to turn on the m crophone.

Go ahead. We could swear himin. He's
ready to go.

| think our court reporter is having
sone technical i1issues, so give us -- there you go.

Nope. You just nuted yourself. Unnute
again. There you go.

Il
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VWHEREUPOQN,
LARRY BRUCE BAKER
call ed as a witness and having been first duly sworn
to tell the truth, the whole truth, and nothing but
the truth, was exam ned and testified as foll ows:
MR. RAZATOS: Excellent, thank you.
The wi tness has been sworn in. M.
Moel | enber g, please.
MR. MOELLENBERG. Thank you.
DI RECT EXAM NATI ON
BY MR. MOELLENBERG

Q M. Baker, would you please state your nane
and current address?

A Yes, ny nane is Larry Bruce Baker. |
currently reside in Mdland, Texas.

Q And on whose behal f are you providing
testi nony today?

A Apache Cor porati on.

Q Did you provide a witten resunme show ng
your educational and enploynent history and experience
for purposes of this hearing?

A Yes.

Q And was a copy of your resune to your
know edge per the Exhibit A for this hearing?

A Yes.
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Q Do you have any updates or corrections to
the witten resune?

A Yes, | do. The only change is in ny
enpl oynent history. | was |let go by Apache at the end
of 2024, so I'mno | onger enployed with -- at Apache
Cor por ati on.

Q Okay. Thank you. M. Baker, would you
pl ease give us a brief description of your educati onal
hi story?

A Yes. | have a Bachel or of Science degree
from Eastern New Mexico University in wildlife fishery
science, and a Master of Jurisprudence from Texas A&M
in -- with an enphasis in energy and environnent al
| aw.

Q Thank you. And can you briefly summari ze
your enpl oynment history and work experience?

A Yes. | began working in southeastern New
Mexico in 2007 for Rice Operating Conpany as an
environnmental technician. | later was -- went to work
with Rice Consulting & Safety as a project nanager
for -- for consulting purposes and began ny job at
Apache in July of 2013.

Q And your | ast position at Apache was -- what
was your title?

A | was a -- a senior environnent al
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speci al i st.

Q Okay. And do you recall about when you took
t hat position on?

A | want to say it was in 2024; | believe.
Maybe first quarter, but |I'mnot a hundred percent
sure.

Q Okay. Was -- well, let ne ask you to
descri be your responsibilities as a senior
environnental i st specialist, and maybe just so we
reach back and cover the tine period that we're
i nterested here, tell us if your responsibilities were
different, let's say, from 2019 to 2024.

A Il -- 1 would say no. | -- 1've always been
tasked with handling soil remediation for Apache and
spills with the -- with the Division since -- since ny
enpl oyment at Apache. So the specialist role may have
|l ed to sonme other things that | got involved wth, but
as for purpose of this hearing, | don't -- | don't
think -- ny role didn't change with the title change.

Q Thank you. Can you give us a rough estimate
of the nunber of contam nant delineation projects
you' ve been involved in during your career?

A That one's a hard one. | -- 1 kind of -- |
kind of figured it up. |I'mconfortable with saying

probably over 250, but that nunber could be | arger
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because,

in --1in
Q

Dri nkard
A

the Eunice area in Section 13, Township 2137, and is

associated with an injection well.

Q

describe that a little further?

A

Q
A

Q

associated with the well?

A
Q

occurred

in July of 20197

A Yes.

Q And what was the approximate |ocation of the
rel ease?

A The -- the rel ease happened at the junction
box approximately 700 feet east of -- of the well
site.

Q Ckay. And what was your invol venent

like | said, |I've been doing this since 2007
sout heastern New Mexi co.

What is your know edge of the East Blinebry
Unit, or EBDU, Nunber 37 well?

My know edge is the well is located in -- in

And what kind of injection well? Can you

| -- 1 --
Is it saltwater?
| believe so. Yes, sir.

Okay. And is there also a pipeline

Yes, sir.

Okay. Are you famliar with a rel ease that

al ong a pipeline near the EBDU Nunmber 37 well
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regardi ng the reporting of the rel ease and the
| mmedi ate response?

A | -- | was notified by production and EHS
that a -- a release had occurred. | -- | believe I
notified the agency because of the -- the vol une.
That would be typical. And then we followed up. |
believe at that tinme my direct report filed the C 141
and -- and then we went into the delineation phase.

Q And is the C-141 filed for this proceedi ng
as Apache Exhibit A-1?

A Yes, sir.

Q Does the C- 141 identify the vol une of
| i qui ds rel eased?

A No.

Q And can you explain a little further why

that 1s?
A When -- when the spill was reported to ne,
there was a volunme. Upon -- upon reviewing the site

and getting a better look at it, fromny perspective,
it was obvious that that spill volume was not -- not
cl ose or even correct at the tinme of reporting it.

It would have been hard wi thout -- you know,
we had to go through some one-call notifications and
things of that nature to start gathering data, and so

| felt it would be better to call it unknown because
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that would put us into a higher stringent |evel of
delineation, and | felt |ike that was appropriate.

Q So after or perhaps during the reporting of
the release, did Apache take sone i Mmmedi ate actions in
response?

A Yes. | can -- | can speak to that. W did.
W were very concerned at that |owlying area. That
was -- that was priority, and | was concerned at that
time 'cause | did not know the depth to groundwater
and we knew the well was there.

And so we -- we took imediate action, |
believe in July of that year, to try to assess that
situation and see what we had. And -- and | believe
we started excavating in the playa relatively shortly
after the rel ease occurred.

Q Okay, so after the reporting of the rel ease
and maybe the initial actions, did Apache prepare a
remedi ation plan for subm ssion to the Division?

A Yes.

Q And do you recall who actually prepared the
witten plan?

A Larson & Associ ates prepared the plan. |
reviewed it and submtted it; | believe.

Q Okay. And is it your understanding that

t hat remedi ati on plan was subm tted as Apache Exhi bit
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A-2 with Apache's pre-hearing statenent?
A Yes.
Q Can you briefly describe the contents of

t hat renmedi ati on pl an?

A The renedi ation plan was to address -- was
basically a 4-foot dig in areas -- the upper portion
of it toinstall a 20 -- 20-m | reinforced liner. W

were going to gather sidewall sanples every 200 square
feet, and we had a proposed clay liner originally for
the -- the lowlying area. That -- that's what Larson
& Associ at es proposed.

Q Ckay. Do you recall if the renediation plan
I tsel f contained any groundwater quality informtion?

A Yes, | believe -- | believe so.

Q Do you recall if it contained any
i nformation on water quality sanples taken fromthe
Wi ndmi || ?

A Il -- 1 can't recollect at this tine.

Q Okay, fair enough. So did the Division
revi ew and approve the renediation plan?

A Yes.

Q And do you recall any consultation with the
Di vi si on about additions or changes to the renedi ation
pl an?

A I -- | don't renenber any changes, although
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| do think there was sonme conditions of approval
and -- and if I'm-- if I"mcorrect, they -- they
asked for two nore wells to be install ed.

Q Ckay. And do you recall an addendumto the

remedi ati on plan that addressed those two additi onal

wel | s?
A Il -- 1 can't recollect the addendum
Q Ckay. Do you recall us discussing an Apache

Exhibit A-3, which is an email from Mark Larson to
Bradford Billings dated Decenber 23, 20197

A | -- I"msorry. | can't.

Q Ckay. Okay. We'll cone back to that at the
end and maybe I'Il -- if you could be ready to pul
t hat up.

What was your involvenent in the
i mpl enentati on of the renmediati on pl an?

A l -- I -- my involvenent, typically, in --
in remediation is getting -- getting the contractors
established, consulting, reviewing. | basically
oversee it as a conpany representative -- the -- the
work -- and -- and make sure it's done in accordance
with the plan.

Q Okay. Did Apache conplete the work required
by the approved renedi ation plan?

A Yes.
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Q And do you recall around the tinefranme of
when that work was done?

A | want to say it was around Septenber 2020.

Q And do you recall a docunent where the
Di vi si on approved Apache's conpletion of the backfill
operation during that excavation process?

A Yes.

Q And do you recall, for exanple, that being
an email fromM. Billings at the Division to M.
Larson around Septenmber of 20207?

A Yes.

Q And did we discuss that being Apache Exhi bit
A- 67

A Yes.

Q Okay. After the plan was inplenented, did
Apache prepare and submit a closure report to the
Di vi si on?

A Yes, for -- for the soil renediation.

Q Okay. And do you recall the date of the
cl osure report?

A Il -- 1 think it was dated Decenber 2020 and
was filed in February of 2021; | believe.

Q Okay. And to your know edge, was that
cl osure report provided by Apache as Exhibit A-5 to

Its pre-hearing statenent?
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A Yes.

Q Did the Division review and approve the
cl osure report?

A Yes.

Q Did the approval of the closure report
conclude all of the matters relating to the rel ease?

A | woul d say no.

Q Ckay. And, for exanple, did the closure
plan itself commt to additional quarterly groundwater
nmoni tori ng?

A Yes.

Q And do you recall how many nonitoring wells
were in place or to be installed and nonitored per the
cl osure-plan requirenents?

A | believe originally there was two, and then
at sonme point we put in two nore. That would have
probably been part of the closure plan.

Q Okay. Was Apache's response to the rel ease,
I ncl udi ng the preparation and inplenmentation of the
remedi ation plan, consistent with your experience wth
ot her projects perfornmed i n New Mexi co under Division
supervi si on or oversight?

A | would say yes to that. | -- | use the
sane tactic and approach that | have on al npost every

project that -- that |'ve done since 2013. However,
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there was a little bit of speed-up in that | owIying
area to -- totry to -- to gain a better understanding
early on.

Q Ckay. M. Baker, does that conclude your
direct testinmony or do you have any other things you'd
| i ke to add?

A No. | think that concl udes.

Q Ckay. Wuld you be available in the event
t hat we need to have you comment on the Division's
W t nesses' testinony?

A Yes, sir.

Q Ckay. M. Baker, | npved on past an ensi
we nentioned, but it's -- we're going to pull that up
here; | believe. Yeah.

MR. MOELLENBERG. |Is that okay if we
pull up the Exhibit A-3 here and allow M. Baker to
take a look at it?

MR. RAZATOS:  Yes.

Sheila, can you give Ms. Catal ano,
pl ease, control ?

BY MR. MOELLENBERG

Q Ckay, M. Baker, let's see if we can scroll
to the top here. Do you see an email on your screen
from M. Larson dated Decenber 23rd of 2019, to M.
Billings?
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A Yes, sir.

Q Okay. And does seeing this information
refresh your recollection of sonme of the discussions
bet ween Apache and the Division regarding the

remedi ati on plan and sonme additional work?

A Yes, yes. Okay. | -- I'm-- |I"mgetting ny
dates confused. This -- this was an addendumto the
remedi ation plan prior to approval -- okay -- or maybe
after approval. So yes, I'm-- I'mfamliar with
this.

Q Thank you. And to your know edge, was this
I ncl uded as Exhibit A-3 to Apache's pre-hearing
st at enent ?

A Yes, sir.

MR. MOELLENBERG. Okay. Okay. So at
this time, | would nove for adm ssion of Apache
Exhibits A-1, A-2, A-3, A-5, and A-6.

(Exhibits A-1 through A-3, Exhibit A-5,

and Exhibit A-6 were marked for

i dentification.)

And we didn't cover A-4? Okay.

MR. TREMAINE: We will cover it later.

MR. MOELLENBERG  Ckay.

MR. TREMAI NE: And A

MR. MOELLENBERG l"msorry. And A,
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which is the resune.

(Exhibit A was marked for

i dentification.)

MR. RAZATOCS: Ckay. M. Tremai ne, do
you have any objection to that?

MR. TREMAI NE: No objections.

MR. RAZATOS: Okay. |It'll be entered.

(Exhi bits A through A-3, Exhibit A-5,

and Exhibit A-6 were received into

evi dence.)

MR. MOELLENBERG  Ckay. M. Chair,
this witness is avail able for cross-exam nation.

MR. RAZATOS: COkay. Excellent. Thank

you.
M. Tremine?
MR. TREMAI NE: Thank you, M. Chair,
M. Moel |l enberg. | have sonme questions for M. Baker.

"1l be nmuch nore brief than we were with M. Bole
t hi s norning.
CROSS- EXAM NATI ON
BY MR, TREMAI NE:
Q Good afternoon now, | guess, M. Baker. |
want to ask you; do you recall the testinony this
norning in which we were exam ning a map of chloride

contam nations in groundwater from Decenber of 2023?
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A Yeah, there -- there was many maps, so yeah.
Maybe.

Q Sure. I'mgoing to just direct you in a
mnute. |1'd like to share ny screen and refer to
Apache Exhi bit B packet, page 170 of 733. This was
the map | was just referring to reflecting the area
for which we had groundwater nonitoring wells in
Decenber of 2023. Wuld you agree with that?

A Yes.

Q And you were with Apache at that tine;

correct?
A Yes.
Q What was your | ast date with Apache?

A 12/ 31/ 2024.

Q Okay. Thank you. Are you generally
fam liar with Apache's operations in the East Blinebry
Drinkard Unit as reflected on this map?

A Somewhat. I'm-- I'mfamliar with the
area. M role is not -- is not really in production,
so l'mfamliar with the | andscape, but maybe not at a
technical |evel as -- as a production engi neer or
sonet hi ng of that nature.

Q Okay. If | said that it was OCD s
understanding that all of the well pads or wells

represented on this map were all operated by Apache,
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woul d you have any reason to disagree with that?

A No. | think -- | think that would be a fair
statenent. | -- | wouldn't -- | don't know that |
could say all of them but |I -- | would agree that a

| arge portion of them would be.

Q As of the tinme that you departed from
Apache, are you aware of any of the wells or any
associated facility that would be present as depicted
on this map having been potentially transferred, sold,

or assigned to any other operator?

A Yes.
Q Is the East Blinebry Drinkard Unit Number
37 -- has that been sold to another operator?

A That woul d be ny understandi ng.

Q Has Apache -- when woul d that assi gnnment
have occurred?

A My understanding the closing of that would
have been at the 12/31/2024, ny |ast day at Apache.

Q Okay. Are you able to tell us and the
Comm ssi on what operator is going to be taking over

operation of the EBDU Nunber 377

A l"mnot sure. 1'd -- I'dliketo -- 1 would
have to -- I'm-- | -- | don't know that | -- if |
have a | egal obligation or not. | would have to -- |

woul d have to | ook into that.
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Q That's fine, M. Baker. Thank you. Thank
you for that. | think we have what we need. Do you
agree with the earlier testinmony that chlorides do not
naturally break down in the environnent?

A Yes.

Q Al right. 1'mgoing to nove back now to
your exhibits if | could direct you to page 16 of your
Exhi bit Packet A -- 16 of 515. Wuld you agree with
me that -- well, do you recognize this docunent, M.
Baker ?

A Yes, sir.

Q And this is the initial C 141 regarding the
rel ease that you identified to and previously
testified about; correct?

A Correct.

Q Woul d you agree that on this docunent when
you filed it, you marked that at the tinme there were
not observed inpacts to groundwater? Let ne rephrase
that question. | apologize. There's double negative.
VWhen you filed this docunent, did you or Apache
I ndicate that there were inpacts to groundwater?

A Il -- 1 would say that at that tine, I
wasn't -- it wasn't definitively clear. | don't feel
that --that as the project -- | don't think I've -- at

any statenent that |I've made in -- in this process
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that | was not concerned about the possibility of
groundwat er being inpacted, but | don't know that it
was definitive at the tinme of this paperwork being
filed.

Q Understood. So would you agree that the
data from subsequent groundwater nonitoring has
necessarily changed that analysis that there nay be
| npacts to groundwater since the tinme this was fil ed?

A I would say that yes, the data -- the data
shows that.

Q And you may have heard earlier today sone
testinony regarding the -- questions and testinony
regardi ng the approvals sent by M. Billings to -- to
Apache regarding the C-141s and renedi ati on pl an.

| don't want to bel abor going through those
exhi bits, but would you agree consistent with that
prior testinony and exhibits that each of those
approvals from OCD clearly indicated that Apache woul d
have ongoing liability for renediating the rel ease if
their operations and plans fail to adequately
I nvestigate and renedi ate contam nation that nmay pose
a threat to groundwater?

MR. MOELLENBERG. (Object to the extent

it calls for a | egal conclusion.

MR. TREMAINE: | disagree. I'msinply
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asking M. Baker if he agrees to the content of the
emails notifying -- |like the actual |anguage and enail
noti fyi ng Apache of their ongoing liability.

MR. RAZATOS: Can you rephrase it for
him M. Trenmi ne?

MR. TREMAI NE:  Sure.
BY MR. TREMAI NE:

Q Well, maybe what | want to do is just go
back to the Exhibit 6. So we've discussed this in our
context earlier. M. Baker, I'mdirecting you to page
426 out of 515 of Apache's Exhibit Packet AL Are you
famliar with this email ?

A Yes, sir.

Q And do you agree that the |anguage |
previously quoted is present in this approval and
notifies OCD of its ongoing liability?

A In -- in nmy experience, that -- that -- what

you're referencing there would be in every approval

| etter that 1've -- that |'ve received. That's
pretty -- pretty -- a customwth -- with many
projects |I've worked with. So it's -- it's kind of a

stanped thing, so yes.
Q So it's fair to say that OCD consistently
has notified you, in your experience, that if the

I nformati on changes that you as the operator may have
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to go back and do additional work, addit

renedi ati on,

addi tional delineation; is

i onal

that fair?

A Yeah. Yes. | -- |1 would say it's fair
If -- if nore data cones along that we have an
obligation to -- to address the situation or, better
yet, investigate the situation.
MR. TREMAI NE: Thank you, M. Baker.

G ve nme one

second. | think I'm done.

And | am done

with ny cross-exam nation. Thank you, M. Baker, for

your tine.

We appreciate it.

MR. RAZATOS: M. Mbell enberg, did you

have any redirect for --

VMR. MOELLENBERG. No. No redirect.

MR. RAZATOS: Ckay. Excellent.

Comm ssi oners, we'll start with you, Commi ssioner

Bl oom Any

Thank you.

guestions?

ones.

of the first

vol unes, but

gquestions?

MR. BLOOM M. Chair, no questi ons.

MR. RAZATOS: Okay. Dr.

Anmponmah, any

DR. AMPOMAH. Yes, | do have sone quick

M. Baker, so you said that at the tine

rel ease you had a fair idea on the

you decided to report "unknown." Can you
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share with the Comm ssion what was the volune if you

can?

THE WTNESS: Let me -- let me | ook.
| -- | don't know the exact nunber off the top of ny
head, but it would have been -- it would have been

under a hundred barrels with some recover ed. That was

the initial reported to me from-- fromthe production
teamin the field. After further analyzing the -- the
situation, | realized that | really had no idea what
was | ost.

DR. AMPOMAH:  Okay.

THE WTNESS: And so | felt like it was
the appropriate stance to be put into that nore
stringent criteria of delineation in regards to OCD
requirenment. And that -- that's why 1'd marked it as
unknown.

DR. AMPOMAH. (Okay, so in your
remedi ation plan -- the delineation and renedi ati on
pl an -- Apache decided to drill two nonitoring wells:
the one on top and then the one on the south?

THE W TNESS: Yes. W -- we were
concerned about the -- the wwindmll, and -- and
that -- | believe that happened pretty early on. And
so we did TM1. W wanted to see if we had any

m gration 'cause we wanted to do our best to protect
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t he I andowner's windm I, you know, and that -- that
was t he purpose of that.

And then we -- you know, we put an
upgradient well to try to see if -- see if we could
get an idea of if -- if there was sone background,
whi ch would be typical. But it -- it was a -- it was
a safety neasure to see if we were starting to inpede
on the -- on the | andowner's well.

DR. AMPOMAH: So the first two wells --
the first two nonitoring wells; that was nore or | ess
initiated by Apache?

THE W TNESS: Yes. | believe so.

DR. AMPOMAH: So aside the two wells
t hat Apache initiated in the initial plans, | want to
know, was there anything else that was initiated by
Apache other than the Division nore or |ess directing
Apache to drill nore wells?

THE WTNESS: To -- to answer your
guestion, we did a |lot of work in that tine period.
That -- that was -- we did -- we -- | believe we -- we
did a pretty |arge excavation in the |owI|ying area,
the playa. | don't -- I'"mnot a hundred percent sure
if it's playa or not, but it's been referenced that
way .

And | believe we dug that to 10 -- to
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10 foot. | wanted to get that out of there. W

haul ed that off. That was -- that was initial.

The -- the | andscape of that area;
there was a | ot of nesquite, and it was hard to -- to
get into it and access the -- the entire spill area,
and it was in kind of a sandy condition. So we -- we
tried, | believe, nmultiple approaches.

We tried backhoe delineation to see the
depth. Eventually, we brought in sone soil bores. W
had a soil-bore machine to try to determ ne
groundwater. W -- we did a |ot of things where we
could get access to it.

And -- and when we inplenented the

remedi ation plan, it was acknow edged that the

forefoot -- that -- that there was -- it was
significantly deeper contam nation. And -- and the --
the attenpt there was to -- to protect groundwater.

And if we can get to the forefoot, get the liner in --
that -- that |1've done many tinmes with -- with the
agency and -- and nmultiple spills before.

And so, answering your question, we --
we did do a lot of delineation and understandi ng.

Oiginally, we thought the depth to groundwater inside

the playa was a |lot shallower than it -- it turned out
to be. And so initially, I -- | got sone bad data.
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One drilling conpany said, "W think it could be 15

feet," and that's why we started digging to 10. |
wanted it out of there.

Once -- once we got a better
understanding that it was deeper than that, we were
getting nore in the 40s -- you know, we -- that was
al ready dug out, we started taking a nore, you know,
| ogi cal approach and trying to understand it, you
know, if that -- if -- go ahead.

DR. AMPOMAH: Oh, well, so are you
sayi ng that Apache is doing nmultiple wells in this
area -- let's say injection wells in the area; is that
correct?

THE W TNESS: I'm-- I"mnot -- I'm--
l"mreferring to the spill.

DR. AMPOMAH: No, |I'm saying that |'m
asking if Apache owns sonme production or, let's say,

I njection wells around that area.

THE W TNESS: Yes, that would be
correct. They -- they would be -- they would be --
how can | put it? They m ght be injection; they m ght
be produci ng.

DR. AMPOVAH:. Exactly.

THE WTNESS: It -- it depends.

DR. AMPOMAH. So is it not surprising
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when Apache says that we do not know the underground
source of drinking water? | nmean, you have wells in
the area. So you don't know the depth of the

under ground source of drinking water?

THE W TNESS: That -- that's a valid
guestion. | have never been able to look at a -- a
drilling log and determ ne that definitively. Now,
there mght be a way to do that; |I'm just not aware of

it.

DR. AMPOMAH: Okay, so I'mtrying to
get to a point where | can fully understand. So based
on the cross on the first wtness, so NMOCD
established that if it was not the intervention of
aski ng Apache to drill rnultiple nonitoring wells, we
woul dn't know the extent of the contam nation; is that

a fair statenent?

THE WTNESS: | would say that's a fair
statenment. | would also |like to -- so the original
scope -- we got the renediation plan; we installed the
four wells. We submtted that data to -- we got the

pl an approved; we submtted to OCD; they closed it; we
continued nmonitoring the four wells.

At a later date, the agency cane back
to ne and asked that -- to reevaluate the situation,

I n which | accommpdated them and that's how we got to
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the nore wells. But at that tinme, | had no reason
other than theminquiring that we were still
nonitoring and trying to see where it was goi ng.

So -- so that would be a correct
statenent, but | just want to be clear on that; the
dynam c that changed was -- was not internal from
Apache. That -- that was OCD asking us to -- to | ook
into it further, in which -- in which we accommpbdat ed
themand led to a -- realizing there's a |arger
probl em

DR. AMPOMAH: Yeah, so before you |eft
Apache, do you believe that the extent of this
contam nation -- the delineation -- is really, really
accurate now?

THE WTNESS: | -- | would say this
‘cause I'mnot a hundred -- when | |look at it fromny
perspective, fromthe soil-renediati on standpoint, the
surface blueprint of this spill; we had a good
understanding of the lateral extent because of all of
our clean well data, which we collected a | ot of
sanples; | knew we had a problem w th depth.

So the question you're asking ne; it
depends on if | believe that the current situation is
absolutely 100 percent being contributed fromthis

spill. I cannot answer that. | can't say it isn't,
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but | can't say it is because ny data doesn't suggest
t hat .

DR. AMPOMAH: Well, so are you
suggesting that there could be sonething that m ght
have happened not necessarily fromthis hundred-barrel
spill that really nore or less went on? It could be

sonet hi ng nore deeper than that?

THE W TNESS: | -- | would have to --
| -- 1 don't know that. Part -- part of the reason
the team reconmmended the soil bore towards the -- the

junction is that was the one area | felt like I m ght
have a | ack of delineation with depth. And that woul d
give ne a lot of information to see if -- if the
current situation is nore directed to this rel ease or
anot her issue to -- to explore.

DR. AMPOMAH. So fromall the
testinonies that we've heard today, |I'mnot sure if we
fully understand the extent. You know, if you | ook at
the well 23 -- the TMM23, TMM 24 -- and |l eaving all
the -- sonme of the other wells, there is still sone
contam nation there. So |I'mnot sure if Apache can
really defend that the situation has been contai ned.

THE WTNESS: | -- | could see that
ar gunment .

DR. AMPOMAH. So if you can see the

Page 175

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

argunment, then | want to know. So, then, based on the

earlier testinony, it sounds |ike NMOCD is asking for

about 40 wells total. So now you have about 23 or
So -- 24. They are asking nore to about 40. And |
don't knowif it is the next witness who wll be
showing ne the map. It is the next witness; right?

MR. MOELLENBERG. The next witness,
yeah.

DR. AMPOMAH: COkay. Let ne pause here.
Thank you. Thank you.

But one nore | just want to ask you.
So based on what we know now, do you believe that the
initial renediation plan was effective?

THE W TNESS: | do.

DR. AMPOVAH: And successful ?

THE W TNESS: | -- yes, | do.

DR. AMPOMAH. (Okay. Thank you.

MR. RAZATOS: | -- sorry. It keeps on
going; right? | just have one question to dovetali
off of Dr. Anmpomah's. Do you think the renediation
plan is sufficient?

DR. AMPOMAH. Oh, yeah.

THE W TNESS: From ny experience, it --
that's -- that's -- there -- there's definitely a

probl em goi ng on at the subsurface.
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MR. RAZATGCS: Okay.
THE W TNESS: W -- we have chl ori des

there. Do | think fromthe spill and the footprint

that | saw and the |liner that | installed should have

addressed any further contam nant getting to the

groundwat er table? What happened at the time of the
event? That's speculation. | don't know how much
‘cause | don't know how nuch was | ost.

the |iner

ny -- ny

But with that being said, do I think
in place is adequate? | would say yes. And

assunmption is the -- the chlorides we're

seeing in the water table; if they're com ng fromthat

rel ease, they probably happened before the renedi ati on
occurred.

MR. RAZATQOS: Okay.

THE W TNESS: That would -- that woul d
be ny guess.

MR. RAZATOS: Ckay. Thank you.

| have no further questions. Anybody

have -- M. Moell enberg?

MR. MOELLENBERG. Not hi ng further.
RAZATOS: M. Tremai ne?
TREMAI NE:  Not hi ng further.
RAZATOS: Okay.

S 333

Baker, thank you so nmuch. W
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appreciate it. Thank you.

Before we call your next wi tness, do we
need a break? Yeah, | think we need a -- let's take a
ten-m nute break. We can conme back at around 2: 30.
Excel l ent. Thank you.

(OFf the record.)

MR. RAZATQOS: Sorry for the del ay.
We're back on the record.

M. Moellenberg, | think we're ready
for your next witness. Turn your m crophone on.
Sorry.

MR. MOELLENBERG. Yeah. |'m-- hard to
create new habits.

M. Chair, Conmm ssioners, Apache calls
its next witness, John G ans.

MR. RAZATCS: M. Ganms, if you'll cone

have a seat, please? |If you'll turn on your
m crophone, and then our court reporter will swear you
I n.

MR. GRAMS: All right.
VWHEREUPOQN,
JOHN GRAMS,
called as a witness and having been first duly sworn
to tell the truth, the whole truth, and nothi ng but

the truth, was exam ned and testified as foll ows:
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MR. RAZATOS: Excellent. M. G ans has
been sworn in.
M. Moel |l enberg, please.
MR. MOELLENBERG  Thank you, M.
Chai r man.
DI RECT EXAM NATI ON
BY MR. MOELLENBERG
Q M. Granms, would you please state your nane
and busi ness address?
A Yeah, John Grans. |'mat 5847 50th Street
i n Lubbock, Texas.
Q On whose behalf are you providing testinony?
A Apache Cor porati on.
Q And what relationship do you have with
Apache?
A My conpany, Terracon, has a consulting
agreenent with Apache, so |'ma consultant to Apache.
Q Okay. | think we covered this, but would
you just briefly talk about the timng of and
ci rcunmst ances under which you and your firmwere
engaged to consult with Apache on this project?
A Yeah, so | began -- | becane involved in
| ate July, August of 2024. | think earlier someone
had commented Larson & Associ ates went out of

busi ness, and the project was handed to Terracon at
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that tine.

Q Okay. Did you submt a witten resune
descri bi ng your education, work history, and
experience for this proceedi ng?

A Yes. | did. | believe it is Exhibit C

Q And to your know edge, is that exhibit
current and true and accurate?

A Yes.

Q Woul d you briefly summarize for the
comm ssi oners your educational history and technical
gual i fications?

A Yeah. | have a bachelor's degree in geol ogy
and a Master of Science in geology. |'ma registered
prof essi onal geologist in the states of M nnesota and
Texas.

Q Okay. To your know edge, does New Mexico
have a regi stered geol ogi st progranf

A No. | don't believe it does.

Q Coul d you pl ease sunmarize your past

enpl oynment history?

A Sure. | began consulting 1988 as a field
geol ogi st doi ng groundwater and soil investigations,
sanpling wells, sanpling soil, drilling wells -- that
kind of thing. After four years, | went to Anoco QO |

Conpany and worked for Anpbco BP for seven years,
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nostly in conpliance -- a few other roles.

Then | returned to consulting, and for the
past 25 years |'ve been doing various consulting
assignnents: nostly site investigation, renediation,
soil, groundwater, energency response kind of work.

Q Thank you. Could you please give us a
little additional description of your experience and
qualifications as it relates particularly to

groundwat er contam nant deli neation?

A Yeah. |1've worked on literally hundreds of
projects over the years -- you know, the past 30-sone
years -- in a capacity ranging from as | say, a field

geol ogi st executing the work in the field to project
manager directing the work, and nore recently, nore as
a project director providing senior oversight.

Q Okay, and coul d you describe in general the
pur poses of groundwater contam nant delineation?

A Yeah. The broad goal is to try to evaluate
whet her there are risks posed to human health in the
environnent by -- I'mthinking in terms of industri al
rel eases. |Is that the direction you're --

Q Yeah, yeah.

A So we're looking at trying to define the
extent and magni tude of any inpacts to the

environnent: soil, groundwater, surface waters if
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It's applicable.

Q Okay. What kinds of technical and
scientific expertise are needed for groundwater
cont am nant del i neation?

A Ceology is a inportant factor --
hydr ogeol ogy. Chem stry is inportant in understandi ng
t he novement of contami nants in the subsurface. Sone
bi ol ogy.

Q You nentioned hydrogeol ogy. Could you
expand just a little bit on your experience or
gqualifications as it relates to hydrogeol ogy?

A Yeah. |'ve worked on many projects where we
put in a wide range of wells, well networks, recovery
wel I's, design recovery systens. There's nethods of
injecting air sparge, fluid extraction. And that's
the kind of work that |'ve done nost of my career.

Q Ckay. |Is groundwater flow mapping -- could
you describe that, and is that an aspect of hydrol ogy
and hydr ogeol ogy?

A Yep, absolutely. You have -- | think
Barrett nmentioned in his testinony you need at | east
three control points -- a survey in the elevation of

the water table. And it's really a matter of | ooking

at the surface of the water table -- you would say the
potentionmetric surface of the water table -- to
Page 182

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

determ ne which way groundwater is noving. And that's
a part of what we do on any project.

Q Have the met hods of groundwater flow mapping
changed in recent years?

A Yeah. There's an increased use of
conputers. So, you know, when |I started, we woul d
hand-draw all of our contours -- triangul ate and draw
your own contours. Now it's done |argely through
software that does a kriging programthat creates
contours. So yeah, it's changed.

MR. MOELLENBERG. All right. At this
point, | would tender this witness as an expert in
geol ogy, hydrol ogy, and groundwater contam nant
del i neati on.

MR. RAZATOS: M. Trenmine, any

obj ecti ons?

3

TREMAI NE: None.

3

RAZATOS: Okay. He shall be
ent er ed.
MR. MOELLENBERG.  Thank you
BY MR. MOELLENBERG
Q Are you involved in groundwater contam nant
del i neation regarding a release relating to an area
around the EBDU Nunber 37 well ?

A Yes, | am
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Q And you've answered part of this, but when
did you becone involved and what is your role?

A We -- | becanme involved in -- | guess it
woul d be August. And ny role is as senior geol ogi st
on the project supporting our project team

Q Okay. Qoviously, you weren't there, but are
you famliar with Apache's preparation and
| npl enmentation of a renmediation plan early on in
response to the rel ease?

A |"ve reviewed the docunents, yes.

Q And you're famliar with the renmedi ation
plan that's been adm tted as Apache Exhibit A-2?

A Yes, | am

Q Do you have any particular coments on the
remedi ation plan and its inplementation as it relates
t o groundwat er contam nant delineation in response to
the rel ease?

A No. | think it was a standard approach for
this type of a release focused on soil, initially --
soi|l delineation, excavation, backfilling. There was
sone -- with the windmlIl, there was sone concerns
that two wells were put in, which isn't usually done,
but the planis -- it was a standard approach.

Q Okay. You nmentioned the windm |l and a

couple of nonitoring wells. Are you famliar, then,
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with the initial groundwater nonitoring requirenents

or commtnents related to the rel ease?

A Well, I know that they sanpled the well, and

the initial sanples were for BTEX, benzene,

et hyl benzene, xylene, chloride, TDS. | bel

TMM 2 had sonme chl oride and TDS. One and the

windm |1, | think, were okay.
Q Ckay.
A O bel ow standards when | say that. Yeah.
Q Yeah.
A Sorry.
Q Let me just ask a question specifi

w ndm || . Is there much information in the

about the well associated with the wwndmI1? Its

construction depths and the |ike?

A No. | have -- we have not been able to find

well records for that well, so |I'm not sure
constructed or how deep it is. There's well

t hat have not been made avail able to ne.

Q Okay. And is it your understanding that the
initial remediation plan considered the initial

groundwat er nonitoring results fromthe first two

wel | s?

A | believe it did, yeah.

Q Ckay. And is it your understanding that the

t ol uene,

i eve that

c to the

record

how it was

records
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Di vi si on approved Apache's renedi ation plan?
A | believe they approved it with conditions,
and the conditions involved installing two additional

moni toring wells.

Q Ckay.
A If I recall correctly.
Q Yeah. Conditions | think we've discussed

with the earlier witnesses the circunstances about
t hose.

A Yeah.

Q But -- so there were commtnents at that
point in tinme for four nonitoring wells?

A Ri ght, right.

Q Have you reviewed the initial annual
groundwat er nonitoring report, and if so, do you have
any comments on that regarding particular contan nants
of concern?

A No. Well, the initial report was based on
the four wells, and so they've identified chlorides
and TDS, or total dissolved solids, as the primary
chem cals of concern. They did sanple for BTEX in al
of the wells.

There were -- there was one detection of
t ol uene or one date had tol uene detected in, | think,

three wells at very low levels just marginally above
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the | aboratory detection limts. |It's never been
repeat ed, but that did occur.

The four wells was enough to get a general
groundwater flow direction. They mapped it flow ng
south to southwest. That's what the report showed.

Q Okay. And is it your understanding that
t hat annual groundwater nonitoring report was provided
as Apache Exhibit CG1 with its pre-hearing statenent?

A That's correct.

Q Okay. Are you famliar with the New Mexico
Water Quality Control Comm ssion G oundwater Quality
St andards and particularly the classification of
standards for chloride and total dissolved solids?

A Yes. | believe they are in Chapter 20 of
New Mexi co Admi nistrative Code.

Q 20. 6. 2.3103; does that ring a bell?

A That sounds right.

Q Okay.

A Thank you.

Q And are there different groups of
contam nants or classifications of contam nants under
t hose standards?

A Yeah. The primary drinking water standards
are health-risk-based standards based on toxicol ogy-

type information for chem cals such as benzene.
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Chl oride and TDS are not included in that group.
There are secondary standards for chloride, TDS --
regulated just a little bit differently.

Q Ckay, and --

A And they're --

Q When you say "secondary standards,"” is it
your understanding that those are described in the
WQCC rul es as standards for donestic water supplies?

A Yes. And -- and that's -- they're kind of
aesthetic paraneters or water characteristics that get
to the suitability of drinking water. Nobody wants to
drink saltwater, but it's not necessarily toxic;
ri ght?

Q Yeah. And you're thinking -- or you
menti oned secondary standards. |Is this set of
standards simlar to EPA' s secondary drinking water

st andar ds?

A That's where | -- that's where |I pulled that
term |'mnot sure of the New Mexico term of f hand,
yeah.

Q Ckay. Yeah, yeah. Fair enough.

A Yeah.

Q So we were talking a little bit about the

initial annual groundwater nonitoring report, and |

think this is toward the end of Decenber of 2020. Do
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you know if that report was approved?

A It's ny understanding that it was approved
and -- yeah.

Q And is there a witten record of that
approval in Apache Exhibit C 17

A That's what | understand, yes.

Q Okay. Are you aware of some expansi on of
groundwat er nonitoring beginning in 20227

A Yeah, there was sonme -- there were two
additional wells put in: TMM6 -- TMM5 and TMVM 6.
There were some communi cati ons between Apache and OCD
that led to those two wells; | believe. It's -- | ooks
like it's Exhibit B-1 is ny understandi ng.

Q Okay. Thank you. And with that expanded
nonitoring to those two additional wells, have you
reviewed results obtained fromthose wells, and are
there any particular conclusions you draw from those?

A Vel l, both TDS and chlori de exceeded the
groundwat er quality standards in both of those wells.

Q Okay. Is it your understanding that

groundwat er nonitoring was expanded once again in

early 20237
A Yes.
Q And coul d you descri be your understandi ng

and any results you're aware of of that phase of the
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groundwat er nonitoring?

A Well, on the site, my understanding is that
there were initially four additional wells put in:
TMM 7, 8, 9, and 10. And based on the results of
t hose sanpling wells, Apache and OCD di scussed the
results is ny understanding -- and agreed to go back
and put in additional wells. And that led to the 14
additional wells being installed in Novenber,
Decenber .

Q Okay. So let me, let nme back up quickly to
the first four wells you nentioned in around April of
2023. |Is there a scope of work for those additional
wells, particularly Apache Exhibit C-2 to the pre-
heari ng statenent?

A Yes. | believe that's correct, yes.

Q Okay. So you started to nention an
addi ti onal expansion of groundwater nonitoring
subsequent to this. What was your understanding
regardi ng what precipitated that expansion and how it
came about ?

A Well, they put in the four wells, and wells
nunber 7 and 8 exceeded groundwater quality standards.
| think 9 and 10 were bel ow standards. My
understanding is that there was a di scussi on between

OCD and Apache to go out into the field with a dril
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rig and do the best that you could to collect field
data while drilling to determ ne what -- where to
pl ace the next wells.

So nmy understanding is that it was a little
bit of a free-flowng work plan. It wasn't a specific
"go and install 14 wells.” It was "go in to find the
pl ume, " and Apache used field titration to nmeasure
chloride in the field, which is -- you know, it's a --
it's a step above qualitative. |It's nothing like a
| ab, but it gives you an idea of whether chlorides are
present or not.

And on that basis, they installed a series
of wells, and I -- you know, they would first put them
ininner -- it's like an inner-ring suburb; put in
sone wells closest to your source and then step out,
trying to find the perinmeter of the plune.

Q Ckay.

A And that led to that additional 14 wells.

Q So thank you. So is it your understanding
that before that drilling canpaign had started, Apache
and the Division had di scussed sonething on the order
of five or six wells that woul d be needed as a
m ni nmunt?

A Yeah, and | -- I'mjust not that fam|liar

wth that particular work plan.
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Q Ckay.
A So yes.

Q And then, as you' ve described it, Apache

drilled some wells, collected sone field data, and

then continued to drill the additional wells
the field data?

A Yeah. They spent, | think, nearly
weeks in the field with their drill rig.

Q Ckay, and | think you said that res

a total of 13 additional wells; is that right

based on

f our

ulted in

?

A | thought it was 14, but you probably have

better nunbers than | do.

Q Well, ny math is always bad, so | t
are we tal king about the wells that have been
identified as wells TMM 11 t hrough 247

A Yeah, yeah.

hi nk - -

Q Ckay. And did -- after the field work with

these wells, did -- | think M. Bole has desc

ri bed the

wel | devel opment and then sone additional sanpling and

anal ysis that took place regarding, | believe, all of

the wells at that tine. Do you know if that'
correct?

A They did an initial round -- ny

S

understanding is an initial round of groundwater

sanples in Decenber, and that woul d include
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measurenent of water |evels and sanples usually done.

You -- you neasure water levels first, then you
col l ect your sanples -- and then another round in
March. And those -- so those are the figures that

we' ve been | ooking at in sone of the reports.

Q Yeah. And | think with those figures,
you're tal king about the groundwater nonitoring report
that | think is dated March 27th of 2024?

A Yes. | believe that's Apache Exhibit B-2.

Q Apache Exhibit B-2. And | think M.
Tremai ne was aski ng sone questions --

A Yes.

Q -- fromthat report. So at this point,
could you give us a little nore description of your
i npression of the results regarding the groundwat er
nonitoring as discussed in the March 2024 report?

A Yeah, so at this point, you know, we have a
network of 24 nonitoring wells, and that does a pretty
good job of defining the flowin the aquifer. So it's
to the south-southwest; there's a few perturbations
that we've tal ked about -- we can look at a little bit
nore -- but the flowis to generally south-sout hwest.

Chlorides -- the well Nunmber 17 was
identified as clearly having the highest chloride of

any of the other wells. And then there are a nunber
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of wells surrounding 17 that are also sort of high, so
there seens to be a groundwater high at that point on
t he property.

Q And do you recall in this report what the
value was for chlorides in well TMM177?

A | want to say it was 5, 000-sonet hing
mlligramper liter -- in that range.

Q Ckay. Did that sanpling and particularly
the water | evel neasurenents indicate anything that
was noted at that point regarding potential high
el evati ons of groundwater and | ower el evations of
gr oundwat er ?

A I think it was the March sanpling that
i dentified a groundwater high at TMM4; | believe.
don't think that that showed up in the Decenber data,
but 1'd have to | ook at the maps to be a hundred
percent certain.

Q Okay. And we perhaps can do that. | would
just ask if you noted any potential errors when you

t ook over the project and reviewed that mappi ng?

A Yeah, so one of the wells that showed a -- a
real |ow point fromMarch -- | think it was around
TMM19 -- if you |ook, they recorded the data as

three-thirty -- 3360.88. 1In the table it's recorded

as 3361. So the -- there -- there does appear to be a
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| ow point there, but it's accentuated in appearance by
sone incorrect data on the map.

Q Okay. So are you generally famliar with
Apache's and the Division's discussions follow ng
recei pt and anal ysis of the March 2024 groundwat er

nmoni toring report?

A

Yeah, | believe that a report was put

together with Larson & Associates that all that data

was presented in. |t was presented as a work plan,
but it also presented the data; | believe.

Q And are you referring there to the May 8,
2024, work plan?

A Yes.

Q And is that included as Apache Exhibit C-3

with Apache's pre-hearing statenent?

A
Q

| believe that's correct.

Ckay. And do you have any ot her comments

that you'd like to nmake about the content of that plan

at this point?

A Not really.

Q Ckay.

A No.

Q Are you aware of what happened follow ng the

Division's review and action on the May 8, 2024, plan?

A

Ckay, so yeah. So their plan involved -- |
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was getting a couple of things m xed up, | think.

Q Sure, sure.

A They had a Larson report and then they had a
proposed work plan. So there were two significant
docunents that went in April and May, | believe.

Q Okay. |'ve probably confused you here. So
| think we got up to the May 8, 2024, scope of work.

A Ckay.

Q And then | was starting to tal k about OCD s

revi ew - -
A Yeah.
Q -- and action on that. And | think you

menti oned sonet hi ng about a scope of work, but were
you thinking of -- or perhaps you were at a different
timeframe -- thinking of the conditions of approval ?

A Well, their initial scope of work
I nvol ved -- proposed installing five wells, TMM25
through 29, if we're on the sanme page -- in their My
8, 2024, scope.

Q Okay.

A And one soil boring and a punp test.

Q And then is it your understanding that the
Division reviewed that report and after several weeks,
| suppose, toward the end of July, the Division

approved but subject to additional conditions?
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A Right. So ny understanding is that that
scope of work was what they had kind of discussed and
agreed on with nmeetings. This proposal or scope
docunment was prepared, and then the OCD approved it

conditionally, and the condition involved installing

an additional, | think, 14 wells.
Q Ckay.
A In addition to the five that were proposed.

Q Okay. And is it your understanding that
after sone back and forth between Apache and the
Di vi sion regarding the conditions of approval that
Apache subsequently proposed sone but not all of the
additional nonitoring requested in the -- or required
by the OCD s conditions of approval ?

A Yeah. So then there was a foll ow up
proposal that included the original five Apache
proposed wells plus two of the wells that OCD had
requested for a total of seven plus four soil borings
to be put in locations agreed -- nutually agreed with
OCD s input, and then a punped -- aquifer
characterization punp test to better understand
conditions in the aquifer.

Q And is that proposal described in Apache
Exhi bit B-4?

A Yes, | believe so.
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Q So we're alnost ready to get to the maps,
but before we do that, | want to cover one ot her
thing. So we're -- we've now gotten to Septenber of
| ast year. Did Terracon on Apache's behal f conduct a
new round of groundwater sanpling and anal ysis
foll ow ng subm ssion of the Septenber 24, 2024,
proposal ?

A Yeah. After the -- after the OCD deci ded
not to talk anynore, it was decided to conduct one
nore round of groundwater sanples to get a fourth
guarter, so we went out end of October, early
Novenber:; neasured water |evels: and coll ected
groundwat er sanpl es.

Q Ckay, and did your firm Terracon, prepare
and submt a witten report of that round of
groundwat er noni toring?

A Yes, we did. We called it a quarterly
groundwat er nonitoring report.

Q Okay. And is that report included with
Apache's pre-hearing statenent as Apache Exhibit C- 3?

A Yes, | believe so.

Q Ckay. And in that report, did Terracon
provi de sone updat ed mappi ng based on the results of
this latest round of groundwater nonitoring?

A We did. We included -- well, we included
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depth to water -- tables that showed depth to water
chem stry and then we included a groundwater flow map,
a groundwater chem stry map for chloride, and a TDS
cont our nap.

Q Ckay. And | think we've established this,
but Apache's report included an initial groundwater
flow map as well as sonme of the other maps you
mentioned; is that right?

A Yes.

Q Subsequent to the subm ssion of that report,
did you review that map and identify sonme issues that
needed to be addressed in an update?

A Yeah. Yes, we did. So TMM14 on the
contour map lists a groundwater elevation -- | guess |
don't have ny note in front of ne -- of, | believe,
3366.19. And in looking into the details of this, |
realized that one of the tables was incorrectly
created. The correct elevation is 3364. 19.

The groundwater flow map was drawn with the
correct nunber, so the contours and the flow are
unchanged, but the | abel that shows up next to that
well is incorrect and so that needs to be fixed.

Q Okay. Was that corrected in another map
that you prepared and submtted here?

A Ch, I"'mreferring to the -- the nonitoring
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report.

Q
make cl ear
map --

A

Q
t hat was s

A

Q
st at enment ?

A

Q
| ssues and
| abel ed as

A
occurr ed.

Q

A
this -- |
And | real
I ncl ude, f

zooned out

wel | s was

green on ny map. So | fixed that, and that's what we

subm tted.

Okay. So let nme back up a little bit so we

what we're trying to do. So there was a

Oh, | see. Yeah.

-- with the groundwater nonitoring report
ubmtted, | think, in early January; right?
Yep. Yep.

And that was included in the pre-hearing

Yep.

And then subsequently, you identified sone
provi ded a new map, which | think we've
Apache Exhibit C4.17

Okay, so there were two map corrections that

Ckay.
The first was we exhibit -- we prepared
think it was Exhibit C point -- C 4 map.

i zed the scale was wong, so it did not
or exanple, TMM25 or TMM28; it was just
too far. And it also had -- one of the

wrong color; it was shown as blue instead of

That corrected map was C-4. 1.
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Q Ch, good. So okay. So what you're saying
is the difference between the first map that went in
with the pre-hearing statenent and the corrected nap

was basically just sonme |abeling and --

A Yeah.

Q Is there any technical difference between
the two?

A No, no.

Q Ckay. Did you receive and revi ew sone

information | ate yesterday from OCD with comments on
sone of the groundwater |evels as shown in the Exhibit
C4.1 map?

A Yeah, and that's what | was referring to.

Q Okay.

A Yeah. Wth -- there were two errors. TMN
14 was m sl abeled with the wong el evati on. However ,
the contours were drawn by the software with the
correct elevation, so there's no change in substance
to the map, but the |abel has to be changed from
3366. 19 to 3364. 109.

Q Okay. Okay. And I think we're probably,
then, ready to pull up the map --

A Yep.
Q -- and get to work on it.
A And there is one other correction that | had
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to nmake.

Q Okay. Yes.

A TMM 13 -- it was pointed out that the
el evations were incorrectly cal cul ated, and there was
a math error in our spreadsheet. And we took the top-
of -casing elevation for TMM12 and it was copied into
the cells for 13, and that resulted in an error. And
so that also has to be corrected.

Again, it's not -- this will change the
contours a little bit on the map. It actually wll
flatten themout a little bit and nmake it | ook a
little bit nore normal. So it renoves a little bit of
the hunp that goes up to the north. W -- we have to
fix that, though. |It's an error.

MR. MOELLENBERG: So, M. Chair, if
you'd allow us to share the map, I'Il first ask M.
Grans to point out this couple of areas so we can
start with an understanding of that, and then we'll go
to the discussion that we've all been waiting for.

MR. RAZATOS: Sure.

Sheila, can you give him access,

pl ease?

THE W TNESS: Ckay. So we'll start
at -- first of all, this map doesn't show the error at
TMM 14, Well, let nme just orient you a little bit to
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this map.

Okay. There's -- there's a | ot going
on here. | kind of apologize for making it so busy,
but we are trying to show a lot. First, the green
area is the area of inpacted soil fromthe spill

So the spill occurred; the rel ease
poi nt was at TMM7, which is at the easternnpst extent
of the top of the T, ran west and down south towards
the low point. So the green is the inpacted soil that
was ultimately renedi ated -- dug up by Apache during
their early stage renedial activities.

The blue lines are the groundwater
contours. So each contour line shows a point of equal
el evation on the groundwater surface, and groundwater
flows fromhigh to ow, so the arrows are showi ng the
general flow direction.

The yellow -- the thin yellow lines are
chloride | SO concentration contours. So this is
show ng the data from Cct ober, Novenmber 2024. This is
the nost recent data. And you can see there's a high
point, TMM17. There's a 10,000-m1ligram per-
kil ogram contour; there's a 5,000 mlligram contour;
and so on.

The nunbers -- the -- the red wells on

this are the existing nonitoring wells. So all the --
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every red circle is an existing nonitoring well, and

t he nunmber you see is the chloride concentration at
that well. So this well -- this map doesn't even show
the issue with the groundwater m sl abeling because
it's |abeled for chlorides.

It does, however -- if you want to nove
the map down just a little bit so | can see TMWM 13?

O her way. Up, | guess. There.

So the -- yeah, so TMM13; this map was
drawn with an incorrect contour. And the -- the
effect of fixing that is going to be -- you'll see the
3364.5 line. That and 3365 wll drop down and just --
it'lIl appear nore flat. So it doesn't change any
conclusions. So we'll fix that.

BY MR. MOELLENBERG:
Q Is there anything el se you want to explain
to the Conm ssion about the m nor changes and the

error that mght affect this?

A No, that's it.

Q Okay.

A Just two -- those two things. Yeah.

Q So just to summarize this, this map reflects

the nost recently coll ected groundwater nonitoring
data including groundwater |evels and chloride val ues?

A Yes. And there is one other feature shown
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on here if we want to get real technical on the
geology a little bit. And -- and you m ght want to
zoomout a little bit. The fat yellow lines; these
are lines that were created by Larson & Associ ates'
mappi ng that show the thickness of the aquifer.

So the thickness of the Ogallala Aquifer can
vary quite a bit. It's -- it's relatively flat on the
top, but the Ogallala sedinents were deposited on an
erosional surface that has topography. Just like --
just |ike I ooking outside your wi ndow, there's hills
and val l eys.

And the yellow |ines show where the drill --
drill rig hit the bottomconfining layer, and it
creates alnost |like a basin. So the topline 10
feet -- the Ogallala is only 10 feet thick -- then 15,
then 20, then deeper. And the inage we're getting is
of a sort of basin that is -- we think is sort of
confining the chlorides and resulting in that shape
that we're seeing in the center of the plune.

Q Okay. In terns of the groundwater fl ow
mappi ng, M. Ganms, is there anything in this map
based on the latest results that's materially
different fromthe maps with the previous March 2024
resul ts?

A It also shows the groundwater high at TMM4,
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whi ch al so showed up on the March 4th map. That --

that feature didn't show up in Decenber, so we're

trying to understand that. | -- | think that it may
reflect increased infiltration of -- from
precipitation in the area -- of the lowlying area --

and where it was excavated. That would result in a
groundwat er high, but I -- | don't know for sure.

Q Okay. But just generally in terns of the
context or the contours and the val ues, do you recal
material differences between this |atest map and the
previ ous map?

A No. It flows to the sout h-sout hwest, and

yeah, so it's not changed.

Q Ckay.
A It's fairly consistent.
Q Sonme of the contam nant val ues have changed

t hough; right?

A Yeah. The -- the values have gone up in
sone of the wells. | -- | did alittle count just
recently, and | think there were about half the wells
t hat stayed about the same and about half the wells
It's increased.

Q Okay. Were there sonme difference in
sanpl i ng nmet hods between the March sanpling round and

the -- | guess it's the October sanpling round?
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A That's true. We used a passive sanpling
technique in October, Novenber. They're called
HydraSl eeves. It's you -- | won't get into the
details of it conpared to a | owflow sanpling
techni que. However, there were a handful of wells
that we did low flow during this event because there
wasn't sufficient water to get a HydraSl eeve and we
didn't see any correlation of the sanpling difference.

So | don't think that explains the
difference, but it -- it was sonething that was done
differently.

Q Ckay.

A And we did talk to OCD about that before we
did it, so they were aware we were goi ng to change our
met hod.

Q And that was just sonething that Terracon
recommended as a change from what --

A It my -- its -- yes. |Its -- yeah.

Q Okay. So with all of that in mnd, I'd now
like to review with you a conparison of Apache's
proposal to conduct additional groundwater contam nant
delineation with the OCD conditions of approval.

And |'mgoing to break this down into
certain areas on this map, and I'd like to start with

t he sout heast part of the area covered by the map or |
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believe it would be the |lower right-hand part of the
map. Do you see that?

A Yep.

Q Ckay. Wth respect to groundwater flow, how
woul d you describe this particular area in relation to
the release point as well as the areas identified with
t he hi ghest chloride concentrations?

A This is downgradi ent and cross-gradient from
t hose, so down and a little bit over.

Q Okay. And what does that mean in terns of,
say, contam nant transport and such?

A Well, over tinme you would expect that these
woul d be the wells nmuch -- far, far in the future that

woul d show i npacts if contam nants keep novi ng.

Q Okay.

A They would be the last to show an inpact.
It'Il take a while for groundwater to get here. Water
noves very, very slowmy. | --a -- a groundwater nodel

m ght tell you how quickly it would take to get there.
We haven't done that yet, but yeah.

Q Is there sone nore information you woul d
need to collect to do any quantitative groundwater
nodel i ng?

A Yeah, so, you know, this is the QOgallal a

Aqui fer. It's fine-grain sedinment; sand; both
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alluvial -- or river deposits -- and eolian, which are
w nd deposits. It can vary in the hydraulic
conductivity. The -- essentially the perneability
changes fromone location to the next dependi ng upon
what the sedinents are like. So an aquifer punp test
wi Il give us practical information that will hel p us
determ ne how to set up a proper nodel and understand
it.

Q Right. And that punp test is part of
Apache' s proposal ?

A That's why -- that's why we proposed that,
yes.

Q Ckay. And as far as you know, the Division

hasn't objected to that?

A No, | think that nust have been sonething
t hey' ve tal ked about on and off; | would assune.
Q Ckay, so from Apache's perspective, speaking

again to the southeast part of the area at issue, what
I's the purpose and need for additional groundwater
contam nant delineation in this area?

A Yeah, so this is -- and you know, one thing
this map shows; you'll see that the bottom yell ow
chloride contour line is dashed in the southeast
there. That's nmeans it's kind of inferred. W don't

have good enough data to draw that |ine, really.
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And so the additional wells -- first, "Il
point out the blue wells are the wells that Apache has
proposed. The green wells are the wells that OCD has
requested -- okay? -- on this map. Geen is OCD
requested; blue is Apache proposed.

So down in this area -- and there's a little
twist to it, but TMM31, for exanple, is a well that's
far downgradi ent that we have proposed that was al so
proposed by OCD as TMW42. So that's a well we agree
on; okay?

Q Okay. So just to clarify if -- and | think
| understand this right, but maybe not -- OCD proposed
it in their conditions of approval as Well Nunber 427

A Yes.

Q Okay, and then Apache picked up that
proposal and said, "Yeah, we agree, but Apache is
calling it in their plan TMM31"?

A We agreed; we didn't have wells in between
and we wanted it to be in sequence, so it had a
di fferent nunber on it.

Q Right. And one other thing; | don't know if
this will come up as we're going through, but | think
there's sonme duplication of nunbering in the OCD
conditions of approval. | don't know if you picked

that up in your maps or not.
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THE WTNESS: | think 41 m ght have

been |isted twice or sonething, but -- and there is
one -- one thing.

Sam there's an additional well -- a
blue well, 25 -- there you go -- that's a far

downgr adi ent, so --
BY MR, MOELLENBERG
Q And | think we'll probably tal k about that

in the next --

A Okay.

Q -- just to avoid confusion.

A Yep.

Q So yeah. Thank you.

A Char gi ng ahead.

Q So, to summari ze, we've got two wells here

shown with two different nunbers -- Apache TMW# 31 with
the 42 by it and Apache TMM30 with the 39 by it --
and Apache and the Division are in agreenent on the
need for those wells and their locations; right?

A That's correct.

Q So talk nme through what's going on with the
bl ue well | abeled TMM 26 and the green well | abel ed
TMM 38.

A Yeah. OCD requested Number 38. W had

al ready proposed 26, and we feel that provides all of
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t he downgradi ent control and information we need
there. We just don't think 38 is necessary.

Q So you think TMM26 is a preferable |ocation
to serve that purpose?

A Yep. It provides downgradi ent outer
control, and I think that should be sufficient.

Q Okay. And would well -- in your view, wel
TMWM 38 provide any additional val ue?

A | don't believe it does. | think that we --
with the well network that we're | ooking at and
existing wells, we'll know all we need to know down in
t hat corner

Q Ckay, so just to -- is it fair, then, to
summari ze that in this southeast area, there's
agreenent on two well locations and there's sone
di sagreenent on the | ocation and perhaps an additional
well that the Division mght want in this area? And
" mtal ki ng about TMM 26 and 38.

A Yeah.

Q Okay.

A Yeah. That's fair.

Q Anyt hing el se that you would like to note
about this particular area of the map?

A No.

Q Ckay, then let's nove to the sout hwest part
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of the inpact area. So we've scrolled and now we're
showing -- we nmay want to go down just a little bit so
we pick up 25.

A Yeah, that's right there.

Q Yeah, probably right there.

A Yeah.

Q So we're tal king about the |ower |eft-hand
part of the map here; correct?

A Correct.

Q Okay, so noving to the southwest part; how
woul d you describe this area with regard to
groundwater flow and in relation to the rel ease point
and also the areas identified with the highest
chl ori de concentrations?

A This is downgradient, sonme -- quite sone
di stance fromthe rel ease point.

Q Okay. And from Apache's perspective, what
IS the purpose and need for additional groundwater
contam nant delineation in this area?

A We just want to be entirely sure that we
have the furthest southern extent of the plune
defined. And you know, we feel like 24 and 23 do a
pretty good job of that; 23, at a thousand, you can
argue is probably -- you -- we need to step out, thus

25 further south.
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| have to nmention 31 because it's also
simlar purpose, but the point is to nmake sure that we
go far enough that we have an absol ute downgradi ent
wel | .

Q Okay, and in this area, is Apache proposing
any additional nmonitoring wells other than TMWM 257

A Well, | mean, | kind of put 31 alnobst in
t hat category, but it's -- it's -- 25 is the
downgr adi ent wel | .

Q Okay. So in your opinion, is the additional
nonitoring well proposed by Apache for this area
adequate to conpl ete groundwater contam nant
delineation in this area?

A | believe it is, yes.

Q Okay. So let's turn to the -- the green
wells. What wells have OCD required under its
conditions of approval in this area, and what is your
under st andi ng of why those are being required?

A Well, they requested TMMW 41l as a
downgr adi ent well to provide additional delineation
bet ween 24 and 23, and, you know, we just feel that 25
provi des the downgradi ent control and -- and there's
no real value in 41. Not needed.

Q Okay, so let's turn to well TMM40, the

green well | abeled there. So the sane question.
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What' s your understanding of the OCD s reasons for
I ncludi ng that well per the conditions of approval,
and what are your comments on that?

Yeah, they would like -- they felt that we
shoul d have a well in between 18 and 19. And when |
| ook at the existing well network with 24, 23, 19, 18,
and the proposed wells of 31, 30, and 26, | feel like
we have the area well-enough defi ned.

Ckay. Are you aware of any other reason
that, at |east from Apache's viewpoint, why you m ght
want to consider a well at TMWM 407

A Not really, no.

Q Okay, okay. So is it fair to say in your
view -- Apache's view -- that if you put a well at the
| ocati on of TMM 25, that's adequate to conplete
groundwat er delineation in this area?

A We sure hope so, yes.

Q And in in your view, wells TMM40 and 41 in
this area aren't necessary?

A | don't believe they will provide any
addi tional information that directs what we do about
this issue.

MR. MOELLENBERG  Ckay, so let's nove
up in the map and tal k about the m ddle.

Up alittle nore.
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BY MR. MOELLENBERG

Q Is that about right?
A Yep.
Q Ckay, so how woul d you describe this

particular area, particularly in relation to
cont am nant concentrations?

A Well, this is the area that shows the
hi ghest concentrations in the whole area as evi denced
by 17, 14, 15, 18; even bounded by 5, 6, 20 -- you
know, has it kind of surrounded. So this is the area
of highest chloride concentrations.

Q And do you have any comments about this area
as it relates to the point of rel ease?

A Well, this is kind of down and over just a

little bit fromthe point of release. The point of

release is -- | guess if we nove the map a little bit,
we woul d see -- yeah -- TMM7. So it's downgradient.
You know, we've speculated -- we're acting

on the assunption that the release at TMM7 | ocation
is what's caused this. And -- and that's why we are
proposing 27 to be in between the two to see if

there's a connection. W're expecting to see a high

chloride at TMM 27. Tinme will tell.

Q M. Ganms, we have had a little testinony on
this earlier today and -- by M. Bole, | believe --
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and | think you were present. Do contam nants al ways
follow a path fromthe rel ease point right in line
with groundwater flow direction or are there other
geol ogic features that can affect how that operates?

A Yeah, as Barrett alluded, the
stratigraphy -- the geology -- of the site can have a
maj or i nfluence on how contam nants m grate downward
t hrough soil. So there's roughly a 40- or 50-foot
colum of soil between the surface and the aquifer,
and differences in perneability of the materials can
direct how things fl ow.

Q So can that factor direct or affect whether
a particular location is directly downgradient froma
poi nt of rel ease when you're |ooking strictly at
groundwat er fl ow?

A Yeah. | nean, it can be very conplicated.

Q Does Apache propose any additi onal
nonitoring wells for groundwater contam nant
delineation in this area?

A Well, so we proposed nonitoring well 27, and
the proposal is to install that as a | arge-di aneter
well to allow punping. And depending upon what we
find there, that may or may not be an appropriate
pl ace for recovery. It's put in as a nonitoring well,

but a | arge-dianeter well.
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We're al so proposing four soil borings to
| ook at soil fromthe ground surface down that shoul d
give us an idea if there's another point of a surface
rel ease; we should be able to find it that way.

Q So in your view, if well TMM27 is installed
as Apache proposed, would that conpl ete groundwater
contam nant delineation in this area?

A Well, yeah. This is all central interior to
the plune. We have wells with | ow concentrations on
all sides of this, so this is defined and constrained
by lower -- wells that show | ower concentration. And
all the wells that are proposed are interior to the
plume and | don't think are going to change our view
of that plunme nuch.

Q So when you say "all the wells that are
proposed, " are you now tal king about the wells that
are included in the Division's conditions of approval?
A Yeah. |'m | ooking at 34, 35, 36, and 37.
Q Okay, so those are all wells that would be
required if the Conmm ssion approves the Division's

conditions of approval ?

A Yep.
Q Okay, and what are your coments on these
particul ar well locations and your -- in relation to

your understandi ng of why the Division has included
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themin its conditions?

A Well, | think that my understanding is that
they're looking just for nore definition in the area
of high chlorides, potentially |Iooking for other
sources. And -- and when | |ook at the map, | see 14,
15, 17 -- the other surrounding wells, | feel it's --
it's al ready defined.

Q Are you aware of any information that
suggests that there may be additional sources of
chloride contam nation in this area?

A I"mnot. |'macting under the assunption
that the release up at the junction box is the source
of this.

Q Okay. Can you rule out the possibility that

there are any other sources of this area?

A No, absolutely not. Cannot.

Q So just not aware of anything?

A Yep. Yeah.

Q You're just not aware of any information

t hat suggests that there would be a source?

A That's correct.

Q Ckay, so | think you've indicated already
that in Apache's view, the addition of well TMM27,
whi ch, obvi ously, has anot her purpose, would be

sufficient to conclude groundwater contam nant

Page 219

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

delineation in this area?

A Yes. Well, we hope so, but every well we
put in wll informfuture -- you know, just |like your
caveat that's put in every email. | nean, we

recogni ze there may be additional steps required based
on what we find here.

Q Okay. And conversely, is it your viewthat
the four additional wells required by the D vision's
conditions of approval are not necessary to conplete
groundwat er contam nant delineation in this area?

A That's correct. | think it is already
defined in that area.

Q Ckay. So lastly, let's nove to the northern
part of the area shown by this map.

A Okay. There we are.

Q I s that good?
A Yep.
Q I think we've covered everything there. So

to begin with, would you describe this area in
relation to groundwater flow, the |ocation of the
rel ease, and the | ocation of the highest attacked

cont am nant | evel s?

A Yeah, so these are all -- well, nost of
these wells -- this is upgradient fromthe rel ease
poi nt, upgradient fromthe center of the plunme. If
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you | ook at well 28, we certainly expect that to be
clean. We -- we feel like MM12 and 11 are probably

too far upgradient to show any inpact fromthat

release. It's a little hard to say, but yeah. It's
upgr adi ent .
Q Okay. You've listened to sone testinony

there relating to well TMM13; we may have covered
that a little bit with you. Do you have any
particul ar conmments on that well as it relates to
bei ng upgradient or otherwise in relation to the --
the point of rel ease?

A Well, | nmean | -- you know, on one |evel,
you |l ook at it and you wouldn't think that would show
any inpact froma release, but | was |ooking at the
boring log for MM7 and it noted a |large clay |ens
ri ght about hal fway down.

And that can be the kind of thing that
deflects a release in one direction or another, so
it's not out of the question that 13 is showi ng the
results of the release fromthe junction box.

Q Okay, so what additional nonitoring wells
has Apache proposed in this area, and what are the
reasons for Apache's proposal ?

A So we proposed 28 and 29 and the -- as two

upgradi ent wells, and we proposed that the average
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chl oride concentration in those two wells would be
used to reflect background conditions.

Q Okay. |Is there any purpose, from Apache's
perspective, to wells in this area other than to
establ i sh background conditi ons?

A Well, the only other reason that | could
I mgi ne would be to | ook for other sources of release.

Q Ckay.

A We have no reason to believe anything is up
t here, but yeah.

Q Okay. Yeah. You have no reason to believe
that there are any sources up here that woul d be
| npacting the high-chloride areas to the south?

A No.

Q Okay, so let's tal k about the additional
wells in this area contained in the Division's
conditions of approval and your thoughts on that.
Woul d you start by just identifying the additional
wells and the conditions of approval within this area?

A Yep. These are the green wells: TMVM 30,
TMM 31, 32, 43, and 33.

Q Ckay.

A Yeah.

Q So why don't you -- perhaps one by one or if

you want to group them that's fine -- give us your
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t hought s on whether or not these five additional wells
are needed to conpl ete groundwater contam nant
delineation in this area?

A Well, the goal up here is to define the
uppernost limt and what are -- what kind of waters
are upgradient and comng onto the site. So if you
| ook at TMW 22, our proposed 29, and 28; that's a nice
line of wells at the far upgradi ent extent, and |
think that that provides the information we need to
know t hat .

So the additional wells -- 30, 31, 32; |
just don't think they provide any information that's
goi ng to change what we do at the plunme or how we
direct our renediation efforts.

Q Okay, so is it fair to say that in your
view, the five wells that are identified in the
Division's conditions of approval are not necessary to
conpl ete groundwat er contam nant delineation in this
nort hern area?

A Yeah. | do not believe they are.

Q Ckay, so just a few questions here and we're
close to wapping up. Gven the size of this site and
its nature, how does the nunber of nmonitoring wells --
and | guess | should refer to the existing nmonitoring

wells -- and the scale of groundwater nonitoring at
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this site conpare to other sites within your
experience?

A Yeah, this is a very extensive network of
moni toring wells. | -- 1 -- when | look at it, it has
provided a great deal of information in terms of
del i neati on around the edges. There's a couple of
gaps, which we're proposing to fill. The contam nant
concentrations are well nmapped out.

I think that it has provided a good -- good
under st andi ng of what we see out there. | think
the -- the gap nowis, "How is the aquifer going to
behave and what do we do to address it?"

Q Ckay. Ooviously, as additional groundwater
nmoni tori ng has been done, there has been a
consi derabl e addition of information gained regarding
the site. |Is the tinefrane for groundwater
delineation in this area unusual conpared to other

sites in which you've been invol ved?

A No. | nmean, | -- you know, the first year
or two after the release, | think they proceeded
cautiously. | think it was a joint decision. But if

you | ook at everything that's been done fromthe
begi nni ng of 2023, they've done a lot, so it's noved
at a very fast pace.

| nmean, the -- the wells that we -- the
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network of wells still only has three groundwater
rounds of sanples and -- yeah.

Q So in sone -- in your opinion, is the
revi sed plan submtted by Apache in Septenber of
2024 -- and to be specific, | think we're talking
about Apache Exhibit B-4 -- is that sufficient to
conpl ete groundwat er contam nati on delineation in this
area based on your current understanding of the
I nformati on?

A Well, | think it's a reasonable step to
hopefully conplete the delineation. W -- we -- every

time we do nore work, we |learn sonething, but I think

it's a reasonable step that will either tell us that
we're done or guide future direct -- decisions.

Q Okay.

A Future investigation.

Q And gi ven that answer, this is probably
obvi ous, but do you believe that the Septenber 2024
proposal submtted by Apache is at |east a good faith
response to OCD' s conditions of approval ?

A Well, | think it is. You know, it's -- if
you're putting in seven additional nonitoring wells,
and these are -- this is a big effort and it's not a
zero-risk game to -- to go do this. There's a | ot of

peopl e involved, a | ot of equipnent, and you don't
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want to do the work unnecessarily.

This will give us a |ot of information, and
i f additional work i s needed, Apache has shown every
w llingness to do it. Sotome, it's a--it's a

conpletely reasonable step to take.

Q M. Ganms, | do have one exhibit |I need to
follow up on, and | may need to pull it up here, but
do you recall Apache Exhibit C-5, whichis -- it says

Exi sting and Proposed Monitoring Well Map 20247

A Yeah. This had the sanme problens as our
original C1. |It's -- for exanple, you don't see the
farthest up -- do you? | guess -- oh, no. Okay. No,
this is showwing it all. This is okay. Yeah.

Q So can you describe what this map is and who
prepared it?

A Yeah, no. We prepared this, again, to show
a conpari son of what OCD has requested and what Apache
has proposed. And it's just -- it's a -- it's a
Googl e Earth imge of the site. Doesn't have all the
| i nes and contours on it, so you can see a little bit
nore of the existing oil-and-gas operations and what
the site | ooks |ike.

Q Okay. | don't know how fam liar you are
with this, but is there any particular features shown

on the Google Earth image that you'd point out to the
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conm ssi oners?

A Well, so if you | ook at the T-shaped
spill -- you heard people talk about the | ow1ying
area, so the spill started at the junction box at
Number 7 and flowed west a certain distance and at the
m dpoi nt fl owed sout h.

And that area at the term nation where TMM 1

Is located is the lowlying area, which is -- you
know, this is a very arid -- arid, desert-like area,
and whenever it rains a lot, water flows down there
and accunul ates there and evaporates and infiltrates.

Q Ckay. Any other features here that you'd

li ke to point out?

A No. | see well pad there at MW-- is it 30;
36?7 Flow lines. | don't know.  Yeah.

Q Okay.

A There's roads. |'m not sure.

Q Okay. Fair enough, but nothing of
particul ar note from your perspective?

A Yeah, no.

Q Ckay.
A I mght -- | -- you know, | think you'll see
a series of roads there. | think that those are al

created by going back and forth to the wells.

Q Ckay.
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A Yeah.

Q So, M. Granms, do you have anything else to
add or does that conclude your direct testinony?

A That concl udes ny direct testinony.

Q Ckay.

A Thank you.

Q WIIl you be available to listen to the
Division's witnesses testify and provide any rebuttal
testinony of called again by Apache?

A Yes.

MR. MOELLENBERG: Okay. Thank you.
Wth that, | believe this witness is available for
Cross-exam nati on.

MR. RAZATOS: Okay. That's awesone.
| -- go, please.

MR. MOELLENBERG If | mght, before |
forget, | should nove to admt Apache's Exhibits C, C-
1, G2, CG3, C4.1, and C5 into evidence.

(Exhibits C through C-5 were nmarked for

i dentification.)

MR. RAZATOS: M. Tremaine, any issues
with that?

MR. TREMAI NE: No objections.

MR. RAZATOS: Okay, so we'll enter

t hem
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(Exhibits C through C-5 were received
I nto evi dence.)

Before we pass M. Grans over to M.

Tremai ne for cross-exam nation, | need a little break,
so let's take a ten-m nute break. We will cone back
at 3:55.

THE W TNESS: Thank you.
MR. RAZATOS: Thank you.
(OFf the record.)
MR. RAZATOS: Okay. Excellent. Thank
you. We're back on the record. M. Gans is our
w tness right now.
M. Mbell enberg, you are done with your
guestioning; correct? Okay. Excellent. You've
adm tted and you're done.
So M. Tremnine, we switch it over to
you.
MR. TREMAI NE: Thank you, M. Chair,
Comm ssi oner s.
CROSS- EXAM NATI ON
BY MR, TREMAI NE:
Q Good afternoon, M. G ans.
A Good afternoon.
Q | want to ask you a coupl e general

questions, and then bear with nme because | need to
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clarify a couple things that you addressed in your

di rect.

So starting out, |I want to refer you to
what's | abeled in here as Apache Exhibit -- in this C
packet -- C-3 -- on page 23 of 143, so |I'll share that

now. And | believe you had testified as to the
content of this and several other maps a few m nutes

ago; correct? Do you recognize this?

A Yes.

Q Okay, so zoonmi ng out for a second; what is
the approximte |land area -- or specifically, if you
know it -- that is depicted on this map?

A | think it's about 40 or 50 acres, but I'd
have to neasure. But | -- that's what | recall.

Q Okay. And you've testified to identify what
we're calling -- | think you're referring to it as a
chloride plunme centered around TMM17; is that
accurate?

A Correct.

Q Okay. And that chloride plunme extends to
the bulk of the area depicted here; is that accurate?

A Well, the -- nost of the wells on the
outskirts we believe are show ng background or near
background. So it -- it's not the whole map.

Q And that's a good point, M. Gans. Wat is
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Apache consi dering background for --

A That has not been fully determ ned, but |
think that it's reasonable to assunme sonmething in the
two to three hundreds in this area would be
background. But that's -- one of the purposes of the

two upgradient wells is to get another set of input on

t hat .

Q Great. Thank you. So the various wells
t hat are readi ng above that -- above 250, 300-ish for
chlorides -- are likely to be considered a part of

this chloride plume; is that accurate?

A Well, they're likely to show the inpacts of
oil and gas activity in the area. Whether it's al
fromthis plume or not, | can't exactly say.

Q Okay. | think I have to press you on that
one a little bit. | think you testified earlier that
you are assumng a single release. Is that -- in
preparing for this hearing, is it still accurate to
say that you and Apache are assumng that there is a
single rel ease causing this --

A We are assuming. That -- that's fair. W
are assumng there's a single release, but -- but we
also are fully aware that in the oil patch there are
areas of high chloride; there's old reserve pits;

there's just a whole history of operations that you
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can see if you look hard enough. And so, you know, it
woul d be not fair to not recognize that that exists.

Q Thank you. In your experience, is a
chloride plume of this size in groundwater a common
occurrence?

A Well, it's not a commpbn occurrence except
maybe in the oil patch in the Perm an Basin, where
there's a long history of chloride disposal in surface
pits. That -- that's very well docunented in the
| iterature and changi ng regul ations that regul ate how
that material is handl ed.

Q Are you aware of any surface pit in the area
depicted in this map?

A | am not.

Q Okay. Are you aware of any investigation by
Terracon, Apache, or your predecessor consultant to
determ ne whet her or not there m ght be chloride
contam nation as a result of any pits?

A ' mnot aware of that at this |ocation, no.

Q Okay. Zoom ng out again; how nany sites are
you currently managi ng that you would characterize as
conparable to the size of this area inpacted on the

slide | have up?

A | have four projects where there's fairly
significant inpacts fromchlorides that I'm working on
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and many nore where it's just soil and nuch | ess.

Q Okay. | want to junp back to this
assunmption of a single release. |If we do -- let's say
we buy that assunption; everybody assunes it is a
singl e rel ease.

G ven the inpacted area here and the sanpl es
that you're seeing with the fourth quarterly report,
how nmuch water -- produced water -- would have had to
have been rel eased to cause the groundwater chloride
| evel s present in the |atest sanpling report?

A That's a really good question, and we
haven't done it. W can -- we can | ook at and
estimate the mass by using the contours that we have.
We have pretty good data. And | can | ook at the
concentrations and the contours and do an estimate for
that, but | -- but that -- that has not been done.

That cal cul ati on has not been done to ny know edge.

Q Do you even have a -- the original rel ease
was -- | believe the testinmony was it was initially
reported as, like, a hundred barrels, but that was

determned to be inaccurate, and it was then | abel ed
as unidentified. Safe to say this is nuch nore than a
hundred barrels? |Is that --

A | think I would not be going out on a |linb

to say that if this is all fromthat junction box, it
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was consi derably nore than a hundred barrels. | would
guess.

Q Okay. If you were to performthe sane kind
of assessnent, |like estimating of volunme, and you | ook
at the March sanmpling report versus the fourth-quarter
sanpling report, would you agree that you would cone
up with a different -- a much larger result for the
vol ume that nust have been released if you're | ooking
at the fourth-quarter report?

A Yes, you would. The higher MM14 has a nuch
hi gher concentrati on.

Q Ckay. We heard sone testinony earlier
today. Did you listen to the prior Apache testinony,
M. Gans?

A Yes.

Q Okay. | think we heard sonme testinony
regardi ng possi ble sources of a single assuned or
potentially nultiple sources, and |I believe those
referred to -- the primary culprit was referred to as
li kely a junction box. Do you recall that?

A Yep.

Q | believe there was sonme di scussi on about a
possibility of leaking flow lines. Do you recall or
accept that?

A Yeah. The junction box is a part of a
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networ k of pipelines that carry produced water, so |
assunme that's what is being discussed.

Q Woul d you agree that a junction box or flow
lines that we're tal king about are at or very near to
ground surface?

A My understanding is that they are within 3
feet of ground surface.

Q Ckay. You had referenced earlier -- and |
actually have it right here -- this TMM17 as the
original point of the release, and | kind of talked
about that a little bit. Do you know what the depth
to groundwater from ground surface is at that point or

near to it?

A At Nunmber 7, | believe. | don't know
offhand. | don't know. | think it's -- it's in the
range of 40 to 60 feet. 1'd have to | ook at the
t abl es.

Q Okay, so that would nmean that between a

junction box and water, there would be sonething |ike
37 to 57 feet or nore of soil; correct?

A Correct.

Q If there is a substantial rel ease of
produced water -- well, "Il just -- 1"l limt it to
chloride. |If there's a chloride contani nation as a

result of a leak at a box or line or whatever point at
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or near the ground surface, would you agree that that

woul d nean that there would be chloride contam nation

in the soil imediately adjacent to that source?
A Yes.
Q Ckay. If there are chlorides in soil that

are, for whatever reason, mgrating into and inpacting
groundwat er, would you agree that in order to

renedi ate the site you have to isolate or renove those
chl ori des?

A Chlorides that are remaining in the soi
woul d continue to | each unless you put a cap on it and
prevented additional infiltration such as is done in
m ni ng cases, but typically, you try to renove the
source. |Is that what you're getting at?

Q I think we're saying the sane thing here,

M. Grans. That would be the liner in the 2019 pl an?

A Yeah.

Q Put a liner underneath the chlorides so that
when there's infiltration, the chlorides don't mgrate

to groundwater. That's the same idea; right?

A Yeah, or above it, too. Yeah.

Q | see. Ckay.

A Yep.

Q But that's where you're referring to? A cap

Is sonething like a liner?
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A Yeah, yeah, yeah.
Q Anot her viable option is to dig out the

chl ori des or other contam nation?

A Yes.
Q That's a pretty common practice; would you
agree?

A That it's done? Yep.

Q So if you have to isolate or renove
contam nation that's |eaching into groundwater, wth
t he di stances between these wells, how can you know
where you have to put a liner or where you have to
di g?

A Well, if I were to plan an excavation here,
| would propose a nunber of soil borings first to
fully delineate the extent that needs to be renpved.

Q And - -

A W -- we typically do that. We'Ill use a
Geoprobe or other -- even hand augers sonetines -- to
define the area first so that you know what you're
getting into when you dig.

Q Thank you. And | didn't nean to cut you off
there. Thank you for that.

A Yeah, no; |'msorry.

Q Quite all right. 1In Apache's | atest

addi ti onal scope of work, how many soil borings did
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t hey propose?

A There were four proposed.

Q Al right. And | want to now draw your
attention to the -- see if | can pull this up. All
right. 1'mgoing to ask you a question about page 23

and junp back to the infanous 169 and 170 | keep
referring to. So in your earlier testinony, | heard
sone expl anation about a high point, | believe you
called it, at TMM4; is that correct?

A That's correct.

Q And do you recall earlier hearing testinony
fromM. Bole to the effect of the previous
groundwater |evels at that sanme point, TMM4, may have
been noted in error?

A I do.

Q Okay. So on this page 23 of Terracon's
exhibit -- or Terracon's prepared exhibit for
Apache -- we have this area that represents on the map
at an elevated point in groundwater; correct?

A Correct.

Q Is that consistent with sonething called --
potentially consistent with sonething called
gr oundwat er noundi ng?

A Yeah. That would be a termyou could use

for that.
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Q Okay, and | believe that you had represented
there the possibility of that nmounding due to
infiltration fromrainwater; is that correct?

A | specul ated that that may be sonething that
we' re seeing, but yeah.

Q Possi bl e?

A It's possible.
Q So going back to -- | know we're -- this map
| ooks -- it's depicted -- oh, geez; one nonent. |[|'ve

got to be careful with that cursor.

This map is depicted quite a bit
differently, but |I'mon page 169 of 733. This is in
t he packet of B exhibits presented by Apache and
admtted. This was taken in March of 2024; would you

agree?
A Yes.
Q And | had sone questions |'ve already

referred to M. Bole earlier. Wuldn't you agree that
TMM 4 actually represents as potential groundwater
nounting in this previous map?

A Yeah. It seenms to show the sanme feature
that we're show ng in the October map.

Q Woul d you understand, then, kind of feedback
that rainwater infiltration my not represent a very

pl ausi bl e justification for this noundi ng effect
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that's seen in both March and Decenber?

A You know, |'d really have to -- well, it
wasn't seen in Decenber. It was seen in March and the
Oct ober, November. But I'd have to do a little bit
nmor e wor K.

| did look at precipitation data for a
near by gaugi ng station. There was an inch and a half
of rain the nonth before our October groundwater
| evels. That's kind of what got ne thinking about
that. | don't know about March, so |I'd have to do a
little bit nore work to see if it's plausible.

Q Ckay.

A Maybe there -- maybe there's a ton of rain.
| -- 1 don't know.

Q Okay. Thank you. [I'mgoing to go back to
your exhibits now and refer you to page 16 of 143 in
the C exhibit packets from Apache. And so | have this
on the screen here. This is the sumary of
groundwat er anal ytical results prepared by Terracon.
These are the sanples taken in October and provided to
OCD | ast week; is that correct?

A That's correct.

Q Okay, and the yell ow depicted or highlighted
fields; these represent either chlorides or TDS that

are over the water limts; I1s that correct?
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A Yes. Those are the values that exceed the
wat er - qual i ty standards.

Q And there's two pages here, so I'll scroll
down just so you see the scope of what |I'mreferring
to. But, you know, OCD would highlight that npbst of
these wells are show ng overages in the | atest sanple.
And they are -- if you | ook, they are actually show ng
I ncreases in both chlorides and TDS at the sane
| ocation over tinme with the additional sanpling
events. Wuld you agree with that?

A Yeah. | -- | |ooked at this just before ny
testinony, and there are ten wells that show an
I ncrease, and 13 are about the sane. Two actually
went down. So that's how the data is characteri zed.

Q Okay, and so there are now four wells with
chloride results in the |atest sanpling event which
are over 7,000 mlIligrams per liter; correct?

A "Il take your word for it.

Q Okay. The one that we tal ked about nost is
the TMW 17, and that one is now at 14,900 mlligrans

per liter; correct?

A Ri ght .

Q Prior to that sanpling event, were there any
wells that were over 6,000 mlligranms per liter?

A I -- 1'"d honestly have to go back and check
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to be sure. | -- 1 don't recall the highest nunber
bef ore.

Q G ven the substantial junp in the |evels at
some of the wells, is it safe to conclude that the
wells are not froma current and active rel ease?

A | don't know how to answer that. [|'m not
clear. Could you restate that, please?

Q Ckay. Can you -- when you |look at this
sanpling data and see the results, particularly at the
wel I's that have increased substantially, can you
definitively say that these chloride | evels and TDS
| evel s are not the result of a current and active
rel ease?

A Yeah, the only thing that could maybe
explain it, too, is -- is continued | eaching out of a
source that rai sed the anpunts. But, you know, | -- |
honestly don't know. | just don't know how to explain
it. Yeah.

Q Okay, and is it also safe to say that this
| evel of chloride plunme was not previously detected in
the area fromthe -- or | guess -- let ne rephrase.

Woul d you agree with the statenent that this
| evel of chloride contam nation in this plume was not
depi cted or detected in the area fromthe prior

sanpling events?
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A No. It's -- it's -- the concentrations are
hi gher in the nost recent sanpling event.

Q Okay. So specifically |ooking at certain
results like TMM6 here, for instance, that's on page
16; looking at this second field; this one definitely
caught our attention where the result went from 3, 280
mlligrams per liter TDS up to 11, 700.

And to clarify the foundation of ny
question, that's not chlorides; chlorides went down a
little bit. So concerning that TMM6, does Terracon
or Apache have any idea what caused that |arge junp of
over 8,000 TDS?

A You know, I -- | really don't because
typically we see chloride and TDS noving in tandem
They -- they usually -- higher TDS, higher chloride;
they go together. So this is very puzzling and I -- |
can't explain it.

Q Di d Apache request the |ab that provided
t hese sanples to provide any -- or that tested the
sanples -- provided the results to -- provide any
additional results to identify the TDS constituents,
whi ch, based on this chart, we're assum ng are not
chl ori des?

A No, we did not ask that. No.

Q Ckay, so | want to go to -- | think I'm done
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there. 1'mgoing to go to page 27 and just ask you
sone general questions. |Is this the analytical report
prepared by the |l ab that was incorporated into
Terracon's | atest report for the fourth-quarter

noni tori ng?

A Yes.
Q Okay.
A There were -- there were three reports,

bel i eve, but yeabh.

Q Okay.
A Yeah.
Q Is there anything you need to clarify there?

| mean, ny question is directed at this is part of
that report that we got on the 8th.

A Correct.

Q Okay. Great. One second. When did the |ab
provide the results fromthe chloride and TDS sanpli ng

to Terracon or Apache?

A ' mnot prepared to discuss the timng.
| -- I don't know. 1'd have to | ook.
Q Ckay. Is it your experience that chloride

and TDS sanpling typically conmes back faster than, for
I nstance, 3103 constituents?
A Yes.

Q Ckay. And in your experience, what's a
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typical turnaround time for those type of |lab results?
For chloride and TDS?

A Standard turnaround time is two weeks for --
If we don't pay extra.

Q Ckay. And to your know edge, did Apache
take any i medi ate response actions after | earning
about the increased | evels of chlorides and/or TDS
t hat we've been discussing on that page 16 and 177

A No. | don't believe so.

Q | think that's my only questions on that. |
want to go to page 3 of the anmended Exhi bit Apache C-
4. 1.

A Ckay.

Q Al right. And I think you may have
answered sonme of this, so bear with ne, but concerning
t he groundwater elevation at TMM 14; that was
identified as an issue by OCD. Can you please explain
what happened there in the recordi ng of that
groundwat er el evati on?

A Yeah, so | dug into that in a frenzy this
norni ng, and what | found is that the field -- the
notes fromour field technician recorded a water |evel
of -- | believe it was 63-point or 65.91, and it was
transcribed as 63. So there was a m x-up of a foot --

of 2 feet. A 5 was transcri bed as a 3. And t hat was
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i n one table. Another table was done correctly.

We had two different tables. One table we
try to make pretty for the reports so it's easy to
read; the other table is the analytical table that's
used for the groundwater flow mappi ng.

So the fl ow was based on the correct
el evation, but the value that you saw on the table and
t hat ended up getting witten on the report was the
wrong value. But the flow map was used based on the
correct el evation nunber.

Q Okay, so we're dealing with a scribner's
error, in lawer terns. |It's |like a copying error.
And with the corrected el evation, we're not | ooking at
groundwat er moundi ng at that |ocation?

A No. Correct.

Q But we are still |ooking at a bubble or
potential groundwater nounding at TMM47?

A Yes. And |'ve had the team digging into
QA -- QC all day today, so yes.

Q Al right. | think I've got to go back
to -- | want to go to page 65 of 143 in the Exhibit B
packet. And this one is, of course, sideways, so |
can try and get it. So | believe that this
represents -- if you can see it -- that the sanples

were taken on October 28th of 2024; is that correct?
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A For these sanples, yes.

Q And these are -- | should have started here.
These are the 3103 constituents?

A Yes.

Q AT TMM 177

A Yeah.

Q And were those analytical results included

I n the Decenber 2023 report?

A | think they were. They should have been.
Q Okay. Did -- go ahead.
A Well, | point out that TM-- there -- there

are different bottle orders and different paranmeters
requested for 17, windmll, and 24. Do you see the
nunmbers bel ow the sanple types?

Q Yes. Yeah. Sorry; I'mtrying to rotate the
page so everyone can see it in a |andscape orientation
and nmy PDF has |ocked up, so | think I'"Il cone back to
this question if that's all right. | think | have
sone clarifying questions that we can get to w thout
dealing with this.

But we've gotten that the 3103 constituents
at the TMM 17 were taken on October 28th, and did
Apache test for all 3103 constituents at that
nonitoring well at that tinme?

A | would have to doubl e-check results to see
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I f all were done.

Q Okay. | need ny PDF to unlock. Let me --
oh. There we go. There it is. Al right. Well, |
must have hit sonmething in the right order there
because it rotated. All right, so in | ooking at
this -- and this has the wndmIIl, TMM17, and 24. |

believe that's the clarification you were making

earlier?
A Yes.
Q Is there any -- do you need to provide any

clarification or explanation as to the different --
following up in your previous answer? | didn't want
to cut you off.

A No. | would just point out that for TMM17,
you'll see there was 60-m | VOAs; there was 40-m |

VOAs; there were bottles ordered for that well that

were not ordered for wndm ||l and 24.
Q Okay.
A So you'll -- in the lab report, you'll see

different results.

Q Ckay. And --

A Different report -- different paraneters.
Yeah.

Q Okay, so for TMW 17, did Apache test for all

3103 constituents?
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A | can't say that | know all constituents, so
| can't answer that in the affirmative.

Q Are you aware of any reasons for excl uding
any particular 3103 constituents fromthat test?

A No. None were specifically excluded, so the
| ab ran what they -- they ran, but | -- | don't know.

Q Okay. And sanpling also occurred at the
w ndm |1, you had indicated. Did that occur at the
sane time as the TMM17?

A Yes.

Q Were any 3103 constituents omtted fromthat
test?

A | don't think they ran the -- | think there
was an error and they did not run 3103 on that, |
don't think. They were supposed to, and we did not.

Q Okay, and the same question for TMM 24.

Were any 3103 constituents omtted fromthat test, and
If so, was there a reason for that?

A No. | just think they didn't run. That's
why you see -- they -- they -- | don't think -- |
think that there was an issue with the sanple bottles
t hey had avail able and so they didn't get that done
for those |ocations, so that has to be done next tine.

Q Okay. All right. Let's see. Trying to

find the sanple result. Actually, let me nove on. |

Page 249

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

may come back to that.

Okay. A couple clarifying questions. |'m
back to page 23 to tal k about your earlier responses
to spacing of the wells and your assessnent of the
need for particular wells proposed by OCD versus
Apache. So TMWM 40 --

A Wuld -- by ny -- that would be between 19
and 23.

Q Okay. 19 and 23. Okay. | have the wong
page, | think. Let's go over here, rather.

A There you -- there you go.

Q Page 3. This is a -- okay. Mich better.
Thank you. So TMWM40; | think you' ve established that
as downgradi ent of TMM17; correct?

A Correct.

Q How far away is TMM40 from TMWM 177

A It looks Iike it's about a thousand feet.

Q Okay. And also TMM 36 was proposed by OCD
that's a little closer downgradient to TMVM 177

A Correct.

Q And you had testified as to Apache's
wi llingness to put in sonme of these wells, but TMWM 36
and TMWM40; to clarify, Apache did not agree to put in
those well s downgradi ent from TMM17?

A That's correct.
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Q Okay. And then | have the sane question.
TMM 41; that's also further downgradi ent from TMVM17.
Apache did not agree to install TMMA41?

A That's correct. W thought 25 would serve
t he purpose down there.

Q Okay. Do you know what the distance is
bet ween TMM 23 and TMWN 247

A It looks like it's maybe about 600 feet, but
| don't know.

Q Understood. Okay. All right. | think I'm
wr appi ng up here, M. Grans; appreciate it. Junping
back to TMM 17 real quick; regarding these chlorides
at 14,900, in your experience, would it be normal to
jump from5,600 mlligrams per liter to 14,900 due to
a rain influx?

A No. So, you know, there is one thing I
shoul d point out if -- if I my. W saw the high
nunmbers at 17 fromthe March sanpling, and so one
thing that the field guys did was they purged TMM 17
extensively before collecting the sanple. So they
punped maybe -- | don't renmenber the nunber -- 20 wel
vol unes of water out of it. So that could have
resulted in sone different results.

Q Okay. Thank you for that. Did they also

purge the other wells in a simlar manner?
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A No, no.

Q Okay. So while the volunes -- so for
i nstance, let's be specific. TMAW18; if that one was
not purged in the sane manner -- | think that one went
from900 to 7,800, so purging wouldn't explain the
dramatic increase in the sanple at TMM18; would you
agree?

A | would agree with that.

Q Okay. Okay, so if |I'm understandi ng your
testinony correctly, it sounds |like you're working
under the assunption that currently that there's one
rel ease, but you can't rule out nultiple sources or
deposits of chlorides in soil that are continuing to
| each or mgrate into groundwater; is that correct?

A That's correct.

Q And fromthe current map, it is not possible
to know precisely where you would have to install a
cap or a liner or dig out contam nated material; is
that correct?

A That's correct.

MR. TREMAI NE: Okay. Let nme check one
thing. Thank you for bearing with me, but | think I'm
done. M. Gans, | don't have any further questions
for you. Thank you very nuch for your tine.

THE WTNESS: All right. Thank you.
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MR. RAZATOS: Thank you. Let's turn to
our comm ssi oners.

MR. MOELLENBERG | do have a little
redirect, M. Chalrnan.

MR. RAZATOS: |I'msorry. | forgot to
ask you. Yes. Your redirect, please. M apol ogies.

REDI RECT EXAM NATI ON

BY MR. MOELLENBERG

Q Just a couple things to clarify. M. G ans,
do you recall M. Tremaine's questions relating to, |
guess as he put it, Apache's view that we're thinking
about this being the result of a single release? Do
you recall this question?

A | remenber that being discussed, yeah.

Q Yeah. Thi nki ng about single release in
terns of what is known and unknown, tine, |ocation,
and such, would you have any reason to clarify your
answer in terns of a single release, let's say, or
maybe | ocati on of rel eases?

A Well, a single release could go on for a
period of time. If that junction box was a source, we
don't know how | ong that was potentially | eaking.

The other thing would be, you know, if
that's a pipeline run and there's a leak, it can

run -- usually the pipeline backfill is a |Iower
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perneability than the surrounding soil, so it can go a
di stance along that run and drop out at a | ower
pernmeability zone sonmewhere along that run. And so it
could show up in different places.

Q Fair enough. And in this discussion of
single rel ease, are we distinguishing that fromthe

known release that triggered the initial actions by

Apache?
A ' mnot sure | understand the question.
Q Well, is it your understandi ng that there

was a reported rel ease that was known because it
showed up at the surface?

A Yes, yes.

Q Okay. Are you -- when you tal k about a
single release, are you distinguishing that in any way

from known rel ease that surfaced?

A | don't think so. | nean, a single release
point -- | nmean, when | think of a single release --
you know, like, it -- that can nmean a | ot of different
t hi ngs.

Q Ckay.

A A tank or a pipe can have a rel ease that

goes on for many years, and | guess that's a single
rel ease or at | east you have a release froma single

| ocation. A single |ocation, yeah.
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Q Okay. There -- do you recall a question
from M. Trenmai ne about isolating or renoving
chl orides to prevent groundwater contam nation?

A Yes.

Q And is it your understanding that that would

likely be referring to chlorides in soils or perhaps

t he vadose zone, as sonebody m ght call it, versus --
A | think that's what he's referring to.

That -- that's what Apache did after this spill, yeah.
Q And that would be distinct fromchlorides in

groundwat er itself?

Those are two different things, yeah.
Two -- two different things.

And | think M. Tremai ne may have asked you
a question about renoval of chlorides and | ooking at
t he distance between two wells. Thinking about the
difference between chlorides in soils or the vadose
zone versus chlorides in groundwater, would that cause
you to think any differently about your responses to
t hose questions?

A Well, the renoval -- the approach to
renoving chloride in groundwater is conpletely
different than the approach to renoving chloride in
soil. So yeah; you need different information and it

woul d be -- those are two different stories.
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Q And if you're tal king about a particul ar
area, at least in a plane on the surface, and you're
t hi nki ng about two different wells, that could be
ei ther groundwater chloride |levels or chlorides in
soils or the vadose zone or perhaps both?

A Well, the wells are showng us chlorides in
groundwat er; right?

Q Ri ght, right.

A And if we were to need to renove chlorides
in soil, that's a different -- that's a different
proposition. That's a different --

MR. MOELLENBERG. Right. Yeah.

| think that's all | have. Thank you.

MR. RAZATOS: Thank you. Sorry; |
didn't nmean to skip you over earlier.

MR. MOELLENBERG. ~No worri es.

MR. RAZATOS: Now we'll turn it over to
the comm ssioners. [|'lIl start with you, Conm ssioner
Bloom if you have any questi ons.

MR. BLOOM Maybe one question. M.
Grans, thank you for your testinony today. M.
Tremai ne's | ast question to you was, "Wuld the
current map tell you where to dig your cap?"

| believe you said no; is that right?

THE W TNESS: That's -- | think that's
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what he said, yeah

MR. BLOOM  Ckay. And woul d your
pl an -- the Apache plan -- noving forward, woul d that
get you to that point or would Apache potentially have
to do nore work to characterize the situation there?

THE WTNESS: No. Qur intent is
that -- for that scope of work combined with the punp
well -- punp test as a part of it, and soil borings
woul d give us the information we need to fully
understand -- fully delineate the perineter and have
enough information to -- to be able to put a well in
If we wanted to do sone sort of recovery.

So that would be the intent. W never
know for sure what we're going to see, and so it's
possi bl e there woul d be sonme additional questions to
be answer ed.

MR. BLOOM  Ckay. No further
guestions. Thank you for your tine.

THE W TNESS:  Yep.

MR. RAZATQOS: Thank you, Conm ssi oner
Bl oom

Commi ssi oner Anmponmah, do you have any
guestions?

DR. AMPOMAH:. Yes, | do.

Ckay. Thank you, M. Grans, for your
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testinmony. | do have a couple of questions for you.
| need to go over ny notes here. So with regards to
how you devel oped the ground flow -- the groundwater
flow -- is that nore or | ess an anal ytical approach?

THE W TNESS: Pardon ne?

DR. AMPOMAH: |Is that an anal yti cal
approach that you utilized?

THE W TNESS: A what approach?

DR. AMPOVAH. Anal ytical .

THE W TNESS: Anal ytical ? Yeah, yeah.

DR. AMPOMAH: So do you believe that
I f, nore or less, you had used nore nodern tools |ike
a conmputer nodeling, would that have inproved your
results or understandi ng?

THE W TNESS: So a true groundwater
nodel requires know edge of aquifer paraneters that we
don't know today. And so you have to put in, for
exanpl e, hydraulic conductivity as a key variable, and
that we will determne with a punp test.

So an aquifer punp test, we put in a
punp; we run it; we neasure the draw-down in the wel
and in surrounding wells; then you turn the punp off
and you watch it all recover, and that tells you about
the hydraulic properties. And that provides the data

t hat you can put into a nodel and do a real
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groundwat er nodel. We don't have that data today.

DR. AMPOMAH: And you can do a little
bit of history merging to see or nore or less to
conpare the results that you are getting fromthe |ab
and then what you are nore or |ess getting down there,
t 00?

THE W TNESS: Yeah. Yep.

DR. AMPOMAH. So woul d you prioritize

doi ng that, you know, as one of the steps to avoid

nore -- |like now nore or |ess an additional 20 wells?
THE W TNESS: | woul d. | am not the
one who controls the scope, but yeah, | think that

woul d be a good i dea.

DR. AMPOVAH: Ckay. So, you know, that
is why | still go back to the nodeling because if you
| ook at the footprint of the release, is it easy to
explain this scientifically, you know, with regards
to, like, the elevation of the chloride throughout
t his whol e area?

THE W TNESS: Well, so that's -- you
woul d -- you would have to al nbst assune that this has
been going on a little bit |onger than since 2019 when
| ook at it.

DR. AMPOVAH:. Yeah. So the extent of

the problemis not really known at this point?
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THE WTNESS: Well, but if you | ook --
| ook at the map, you -- we have wells that are |ow al
around it. So we knowit's -- we have it defined
geographically. So we do have that part fairly well
del i neated. There's sonme uncertainty with our dash
lines; we're going to fill that in with the additional
wells, but really, it's pretty well-defined.

DR. AMPOMAH.  Okay.

THE WTNESS: |[It's not perfect, but
realize this is all occurring 60 feet down and you
can't see it, so we meake inferences based on our --
our dat a.

DR. AMPOMAH: Okay, so if you |l ook at
the results that have been comng in since 2019, don't
you believe that from NMOCD s point of view, they are
trying to do extensive due diligence? You know,
because if you see sone of these chlorides in nearby
wells of residents in the area, that is a little bit
of a problem So would you agree to that; that we are
trying to do due diligence here?

THE WTNESS: | think that it's been
mutual. | think Apache and OCD have been trying to do
due diligence.

DR. AMPOMAH: Then a question | have
for you is that do you believe Apache and NMOCD do
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have the sanme objective with this --

THE WTNESS: | -- for the nost part
they do. |'mspeculating a little bit on their
obj ective, but yeah; | think they do. Over -- for the

nost part, you know, if you really | ook at the
conmuni cation throughout this release, there's been a
| ot of collaboration and agreenent between Apache and
OCD.

It really wasn't until this |ast scope
of work in July or April, My, June, July that it
became a di sagreenent. Up to that point, they were
wor ki ng col | aboratively.

DR. AMPOMAH: COkay. Just to clarify
and solidify ny point here --

THE WTNESS: | would say.

DR. AMPOMAH: -- does Apache's pl an
I ncl ude the punp test and then also the nodeling --
subsequent nodeling?

THE W TNESS: We didn't spell that out,
but yeah. W -- that's sonething that we can do.

The -- the type of nodeling that is always done as a
part of a punp test gives to nodeling the draw down
and the aquifer response. A full contam nant
transport nodel is a different thing and that was not

part of our proposal, so that's sonething we would
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have to di scuss.

DR. AMPOMAH:  Yeah.

THE W TNESS: There's two -- there's
different --

DR. AMPOMAH: That is the one that |'m
| ooki ng for, though.

THE W TNESS: That's the one you're
| ooki ng for?

DR. AMPOMAH. Yeah, exactly. You know,
so if you look at -- and | really do |like the map that
Is on 719 out of the 733 document, so thanks for
taking tinme to take us through that.

Do you believe that a stage-w se
approach, you know, is nore warranted here than nore
or less -- | don't know. In ternms of the condition,
don't know if, let's say, NMOCD is requesting that you
drill all these wells at once or we go step-wise. Can
you speak to that?

THE W TNESS: Well, you know, if you
put in 20 wells at once, you'll probably find that
sonme of them were not necessary. |If you go in a step-
w se approach, you take the information from each
wel |, you reevaluate, and then you put your next
i nvestigation |location in dependi ng upon what you

know, so it allows you to consider and plan a little
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nore deliberately.

And so now -- | nean, |'Il just go out
on a linb and say if resources were unlimted, then we
could go in and put a hundred wells in and we woul d
know everything we need to know. But given that
resources are limted, then we take a step-w se
approach and we try to be reasonable in what we put in
and what we do.

DR. AMPOMAH: So Apache's and NMOCD' s
pl an; which one is step-w se approach?

THE WTNESS: Well, | think -- | nean,
for exanple, one of the things that OCD may -- went to
great pains to point out is that every conmunication
says, you know, "You can do this but you m ght have to
do nore.” Right? W -- we know that.

So to ne, Apache's plan would be --
consider it phase 1; okay? And if it tells us
everything we need to know, hallelujah; we're done.

But if not, we go back and we would have to do nore.
It would be a step-w se approach, and naybe phase 2
woul d be the rest of the OCD wells.

DR. AMPOMAH. Has NMOCD and Apache
actually discussed both |ocations? I|I'mreferring to
the figure -- what is the figure nunber? -- but the

figure on 719 where you show all the wells blue and
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t hen green.

THE W TNESS: Bl ue and green?

DR. AMPOMAH: So has NMOCD and Apache
actually discussed this?

THE W TNESS: No. That was the
frustrating point. The discussions were cut off at
that point, so it was not discussed.

DR. AMPOMAH: So do you believe that a
di scussi on between Apache and NMOCD to optim ze these
| ocations is a nust-happen kind of --

THE WTNESS: | think that would be a
good i dea, yeah.

DR. AMPOMAH. Yeah. So who put this
one first? 1Is it NMOCD or Apache?

THE W TNESS: Well, so ny
understanding -- | -- | wasn't involved at the tine.
My understanding is that there was a di scussion
bet ween NMOCD and Apache. As a result, Apache
prepared a witten proposal for 5 wells. OCD cane
back and said, "Well, in addition to those 5, we want
14 nore.”

And Apache cane and said, "Well, how
about if we do 77"

And then the discussion -- OCD just

said, "We don't want to talk to you anynore."
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DR. AMPOMAH: Okay. So then | don't
t hi nk, then, Apache can say that NMOCD is requesting
nore -- like, these additional wells on top of what
you already nore or |less presented in this figure.

THE W TNESS: Well, no. There was a
written proposal for 5 wells, and then OCD responded
in witing with an additional 14 on top of those.

DR. AMPOMAH.  Okay.

THE W TNESS: My under st andi ng; sonmeone
could --

DR. AMPOMAH. Now, |et ne ask; has
t here been any baseline data collected in this area?
You know, from-- let's say, do we know the m neral
conposition of the groundwater in this area? Not
necessarily with respect to the tineline, but has
there been any data collected that can be set as the

basel i ne data?

THE WTNESS: |'mnot aware of it. You
know, we -- we have the existing wells 11 and 12,
which are fairly far upgradient, but no; | don't know
of -- of that. And there can be quite a range of

differences locally in the Ogallala in salinity.
So -- but no; I"'mnot -- I'"mnot aware of that. ' m
not aware of that.

DR. AMPOVAH: So --
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THE WTNESS: |It's certainly not
14,000, so -- yeah.

DR. AMPOMAH: So prior to, let's say,
t he hearing, did Apache try to get NMOC to di scuss
this particular chat? You know, this map where you
have multiple wells proposed over each other?

THE W TNESS: This nmap was prepared
after the discussions were cut off.

DR. AMPOMAH. After that. Okay, okay.
So, then, definitely there has not been any
reconciliation between NMOCD s proposed well | ocations
and then that of Apache, so that has been established.

Now, do you know the tinme range with
regards to when Apache first saw or recogni zed the
rel ease and then the time there was a notified to --
no; let's say the tinme of the renmediation action --
the first renedi ati on action?

THE WTNESS: All | knowis from
readi ng the docunents that we've seen, but | believe
t hey began to do the -- this is Bruce's area. |
bel i eve they began the excavation w thin days of
finding the release. So | think it was done right
away. Not all of it. Sonme of it continued into the
next sumrer, so it occurred over a period of tine.

DR. AMPOMAH. And Apache's position is
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this is a single release? | know there was a foll ow
up question on that to clarify. Do you believe -- is
it Apache's testinony or your testinony that it's
still a single rel ease?

THE WTNESS: | don't know enough that
| can say that for sure.

DR. AMPOMAH: COkay. Now, we've seen
changes in the concentration of the chloride, you
know, from-- let's say from'19 and even '23 to the
| atest report that was provided to NMOCD

Does Apache recogni ze the probl em
that -- you know -- that is at stake here? In terns
of the increment in the chloride concentration over
ti me? Even though you've done sone renedi ation
efforts, but there's still increment in that.

THE W TNESS: The -- the renedi ation
was all done on soil; right?

DR. AMPOMAH: On soil.

THE W TNESS: And right now, we're
| ooki ng at groundwat er dat a.

DR. AMPOMAH. So not hi ng has been done
on the groundwater?

THE W TNESS: On the groundwater? No,
not hi ng has been done on the groundwater renedi ati on.

DR. AMPOMAH: (Okay, okay. And then you
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were saying that when the |atest report cane through,
Apache has not done anything with regards to any
remedi ation at all with the --

THE W TNESS: No. Well, you know, the
first stepis -- well, putting in a groundwater
remedi ation systemis very conplicated and requires a
| ot of information and a lot of planning. And that's
not sonething that you just do short notice, so that's
sonet hing that has to be pl anned.

And the first step is the punp test.
We keep tal king about the punp test, but that's
typically the first step. So that tells us what size
of a punp we need.

For exanple, how nmuch water are you
going to be able to extract froma well? Is it 10
gall ons per mnute? |Is it a hundred gallons per
m nute? Five hundred? How nmuch? And that determ nes
what size of a punp you need. That determ nes what
size of a well you m ght need. There's a | ot of
i nformation that you have to do to properly plan a
remedi ati on system

DR. AMPOMAH. You know, based on your
experience, if you | ook at going around di gging holes
conpared to nore or |less comng up with a

conprehensive plan to renediate what is going on in
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t he groundwater, you know, how would you rate that
conpared to continuously punching the holes around?

THE W TNESS: Well, so, you know, one
thing that you look at is -- is what is at risk. You
know, if there were a residential community adjacent
to this well site punping water for drinking water and
that's their sole source, that is a higher |evel of
risk than out in a oil field where there's -- so it
m ght determne a different type of action.

DR. AMPOMAH: So there's no comrunity
in the area sourcing their water from let's say,
nearby in this area?

THE W TNESS: Not -- not at this
| ocati on, no.

DR. AMPOVAH:. Ckay.

THE W TNESS: The -- the one -- the one
receptor is the wndmll well. And that -- | don't
want to mnimze that; that's significant, but that's
the receptor that's been identified.

DR. AMPOMAH: Okay. Thank you, sir.

THE W TNESS: Yeah.

MR. RAZATOS: | have a few questions as
wel | .

THE W TNESS: Ckay.

MR. RAZATOS: And thank you for your
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testinony today. W appreciate it.

THE W TNESS: Thank you.

MR. RAZATOS: You nentioned early on in
your testinony that there is a difference in the way
sanpling was done between March and Cct ober.
beli eve October's was passive sanpling and March's was
| ow-fl ow sanpling; did | get that correct?

THE W TNESS: That's correct.

MR. RAZATOS: Okay. Excellent. |
beli eve you nentioned that you do not feel that this
has caused a difference in the nunbers, but why did
you feel that you had to nention that part? As far as
it -- what's so significant between the two sanple
procedures that would -- for sonmeone who is a
hydr ol ogi st ?

" mnot a hydrologist; |I'mnot a
geol ogist; |I'mnot a hydrogeol ogi st, so what does that
trigger in your head as a hydrol ogi st geol ogi st?

THE WTNESS: Well, it's just -- it's a
different method. So instead of using a punp that
punps a | ow volune of water, we put ina -- it's
call ed a HydraSleeve. It goes into the well, it sits

for 24 hours, and then you renove it.

Soit's alittle bit like -- | don't
know -- | baked a cake with ny regular oven and |I used
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a convection oven. Did it -- is it alittle bit
different? 1 -- 1 don't know. It -- it's sonething
that triggered. When | saw the hi gh nunbers,

t hought, "Oh, man. Does this new sanpling technique
cause the difference?"

Al'l the reading I've done on the
techni que says it does not. | did talk to M ke
Bratcher at OCD, and he is famliar with this and he
was -- said he likes this nmethod, so I don't think
that was it, but | felt it was worth nentioning.

MR. RAZATOS: Okay. Okay. Thank you
for clarifying that. |'mgoing to be working off of
Apache Exhibit C-4.1, which was the nore updated
version, | believe, of the contouring and everything.

You nmentioned that a punp test w |
give us better nodeling; it will tell us the hydraulic
properties in the area. M question, then, to you is
where woul d you, in your professional opinion, put
this punp test?

s that where you were tal king about
TMM 27 being a bigger bore and -- because you had said
t hat the proposed TMWM27 is a |larger-dianeter well for
recovery, and then you stated that it may or nmay not
be useful in the long run, but is that where you would

propose putting this punp test?
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THE W TNESS: The initial thinking was
that we wanted to have a well that was |ocated in
between the identified high concentrations at 17 and
t he suspected source area up by Nunmber 7. It's a
puzzle, and we -- we would put in 27 with the
expectation that it hits high |levels of chloride.

Now, we don't know that for sure 'cause
we haven't done it yet, but the thinking is that that
woul d be a good place to recover. But we m ght have
to go further downgradient |ooking at the well, and
that's been alluded to by other questioners. It may
be that sonething right next to 17 would be a better
pl ace.

So we have to -- that's nore that we
have to eval uate.

MR. RAZATOS: Okay, so then just help
me figure out where you nentioned about the aquifer
punp test giving us better nodeling. Were would you
be doing this test?

THE W TNESS: Well, that would be at
27.

MR. RAZATOS: It would be at 27? Got
it. Ckay.

THE W TNESS: We need a | arger-di aneter

well to get the punps and pressure transducers and
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things in the well.

MR. RAZATOS: And | may have not asked
t he question appropriately, so | apologize. So that
was ny point. Okay; 27 is where Apache proposes to do
this punp test?

THE W TNESS: Yeah, yeah.

MR. RAZATOS: Okay. On this particular
page, if |'ve understood correctly because you stated
that it was created after communication with the OCD
had stopped, the five wells that Apache is proposing
are the blue wells; correct?

THE W TNESS: Well, the original 5 were
MM 25 through MW 30 -- 29 -- 25 through 29. And then
OCD asked for 14 nore.

MR. RAZATQOS: Okay.

THE W TNESS: And Apache cane back and
said, "Well, we agree with two of those,"” and so then
Apache had seven on their [|ist.

MR. RAZATOS: Okay, so that includes --

THE W TNESS: So you could count 7 blue
dots, and there would be 14 green dots, but 2 of the
| ocations were agreed between, so they're show ng up
as bl ue.

MR. RAZATOS: So the added two are TMW
30 and TMWM 31, which correlate with OCD 39 and OCD 427
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THE W TNESS: Correct.

MR. RAZATOS: Okay. Great. Thank you.
Now, as was nentioned, there's urgency in this because
this comm ssion is set to nmake sure that we protect.
Protect the environnent; protect our water; protect as
much as we can wi thin our purview

In looking at the |ast set of results
t hat Apache got fromthe testing of the water that
your conpany put together and showed on this
particular map; it is disconcerting that sone of
these -- as you said, half of them went up; the other
hal f kind of stayed the sane or dropped a little bit,
but the ones that went up went up quite significantly,

especially 14, 15, 17 and 18.

VWhen we are |looking at the windmll, 5
went up as well -- is going up; 5 is going up also;
the wwindm Il is also going up. There is a gap between
that 17 and that wwndmll. Being that animals are
drinking -- cattle are drinking fromthis water that's
com ng out of the windm |l and we have such a high

concentration, would it not behoove to put a well
somewhere within that space?

That | ooks like it's nore than 300
yards difference between the well and where TM-- |I'm

sorry -- the windm Il and where TMM17 is at. |n your

Page 274

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

opi nion, would it not behoove to put a well in there
to start nonitoring what's progressively flow ng
towards that windm || ?

THE W TNESS: Yeah, you coul d nake the
case to do that. That wasn't in either of our
proposals, but that's -- you could nmake the case that
t hat shoul d be done.

MR. RAZATOS: Okay. And again, as |

mentioned -- thank you for answering that one. As |
mentioned, |I'mnot a hydrologist and I'mnot a

geol ogist. So could you just explain to ne -- and you
may not have the answer for this -- why are we seeing

such sharp increases? In 17 it's alnost threefold,
and in 18 it's alnmobst -- it's over eight tines nore.

| understand water noves; |
understand -- | have enough chem stry to understand
that chlorides will filter through with water. But in
your opinion, what do you think is causing this?

THE W TNESS: You know, | -- | honestly
really don't know.

MR. RAZATOS: Okay.

THE WTNESS: | -- | don't know.

MR. RAZATOS: Ckay.

THE WTNESS: |It's not easy to explain.

MR. RAZATOS: It's a conundrum for us
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as well.

Okay. Excellent. Those are the |ast
guestions that | have nyself. Anybody el se have any
ot her questions for M. Grans? GCkay. No nore
gquesti ons.

Wel |, make sure you turn on your
m crophone, M. Moell enberg.

MR. MOELLENBERG | apol ogi ze agai n.

MR. RAZATOS: No problem

MR. MOELLENBERG. Sorry about that.

MR. RAZATOS: Can we let M. Grans step
down for the evening?

MR. MOELLENBERG.  Yes.

MR. RAZATOS: Okay. Excellent.

M. Ganms, thank you so much. W
appreciate it.

| think this is a great natural
stopping point for all of us. It is past five
o' clock, so we can definitely pick up tonorrow at 9
a.m unless there's any objections to that.

Excel l ent. Thank you, everybody. Have a good
evening. We'Ill see you -- oh.

M. Mbell enberg?

MR. MOELLENBERG. Yeah. Just to

clarify, we don't have any nore w tnesses on direct,
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so |

Division's w tnesses.

Thank you, everyone. Have a good evening and we'l|l

see you tonorrow at 9 a.m

Il
Il
Il
Il
Il
Il
Il
Il
Il
Il
I
Il
Il
Il
Il
Il

bel i eve we woul d be picking up tonorrow with the

MR. RAZATGCS: Correct.

MR. MOELLENBERG  Ri ght.
MR. RAZATOS: Yes. Okay. Excellent.

(Wher eupon, at 5:03 p.m, the

proceedi ng was concl uded.)
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CERTI FI CATE

I, JAMES COGSWELL, the officer before whom
the foregoi ng proceedi ngs were taken, do hereby
certify that any witness(es) in the foregoing
proceedi ngs, prior to testifying, were duly sworn;
t hat the proceedi ngs were recorded by ne and
thereafter reduced to typewiting by a qualified
transcriptionist; that said digital audio recording of
said proceedings are a true and accurate record to the
best of ny know edge, skills, and ability; that | am
neither counsel for, related to, nor enployed by any
of the parties to the action in which this was taken;
and, further, that | amnot a relative or enployee of
any counsel or attorney enployed by the parties

hereto, nor financially or otherwise interested in the

T

JAVES COGSVELL

outcone of this action.

Notary Public in and for the

State of New Mexico
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CERTI FI CATE OF TRANSCRI BER

|, PAULA GEWERTZ, do hereby certify that
this transcript was prepared fromthe digital audio
recordi ng of the foregoing proceedi ng, that said
transcript is a true and accurate record of the
proceedi ngs to the best of ny know edge, skills, and
ability; that I amneither counsel for, related to,
nor enpl oyed by any of the parties to the action in
whi ch this was taken; and, further, that I amnot a
relative or enployee of any counsel or attorney
enpl oyed by the parties hereto, nor financially or

otherwi se interested in the outcome of this action.

2’

P .

PAULA GEVERTZ
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