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(On the record at 9:00 a.m)
TRANSCRI PT OF PROCEEDI NGS
CHAIR CHANG Since it's 9 o'clock, if we're
all ready, 1'Il call the neeting to order.
Sheila, would you like to call the roll
pl ease.

M5. APODACA: Yes, | wll. Okay. W're
taking roll of the Commssion. | will start with
Conmm ssi oner Dr. Anponah.

COW SSI ONER AMPOMAH:  Present.

MS. APODACA: Chair Chang.

CHAI R CHANG.  Present.

MS. APODACA: Commi ssioner Bl oom

COW SSI ONER BLOOM  Present.

MS. APODACA: Ckay. We're all present,
accounted for.

CHAIR CHANG If all the Conm ssioners have
had a chance to review the agenda, woul d sonebody
| i ke to make any suggestions, discuss or nove to
approve?

COWM SSI ONER BLOOM  Yes, | would nove to
approve the agenda.

COWM SSI ONER AMPOMAH: | second.

CHAI R CHANG. Thank you. Any objection?

Wt hout obj ection, so ordered.
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(3-0 vote. Mbdtion approved.)

CHAIR CHANG. Next, if we could go to the
neeting mnutes fromthe |last hearing. |s there any
amendnent, discussion or proposed changes?

COVWM SSI ONER BLOOM M. Chair, |'ve just
got two typos. On Page 1, under Item 3, the original
read -- or change the word "provided to provided."
That shoul d be "provide to provided."

And then on Page 3, under "Action," the
par agraph says "Ms. Lubbock stated that the Com ssion
had al ready suggested that the case been conti nued,”

and should be "be conti nued.™

That's it.
COW SSI ONER AMPOMAH: | do have one on
Page 1. It says, "The neeting was called to order by
acting Chair Razatos." | just want to confirmthat.

CHAI R CHANG  Oh, yes.

Sheila, do you see that at the very top,
in bold? 1 don't know if you have a copy in front of
you.

MS. APODACA: Yes, | do. That is definitely
a typo that I will change. [1'Ill correct that.

CHAIR CHANG If there are no further
di scussions or typos, I'd invite a notion to make

t hose typographi cal changes and adopt as anended.
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COW SSI ONER BLOOM | move to nmake those
changes and adopt as anmended, M. Chair.

COWM SSI ONER AMPOMAH: | second.

CHAI R CHANG. Wt hout objections, so

or der ed.
(3-0 vote. Motion approved.)
CHAIR CHANG. Moving on to our pending cases
then, I'Il start in the order as listed in the

agenda. So I'd like to invite the parties for Case
Number 25460 to give us an update as to the status as
tothis -- | believe it's a de novo appeal; is that
correct?

MS. BENNETT: Good norning, everyone. This
I s Deana Bennett appearing virtually on behal f of
Coterra Energy Operating. And | represent the
applicant in this de novo appeal.

CHAI R CHANG. Great.

MS. BENNETT: And |I'mnot sure if
M. Padilla is here on behalf of North Fork.

CHAIR CHANG Do we have the respondent with
us, online or otherwise, in spirit?

Well, in that case, Ms. Bennett, why

don't you proceed in the neantine and give us an
update as to what you are seeking fromthe Commi ssion

her e.
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MS. BENNETT: Thank you very nuch. And good
norni ng again, M. Chair, Conm ssioner Anponah,
Comm ssi oner Bloom Again, nmy nanme is Deana Bennett,
of Modrall Sperling, on behalf of Coterra Energy
Oper ati ng.

And Coterra Energy Operating, just a
little bit of background for you, Coterra Energy
Operating is seeking de novo review of Order R-23808,
whi ch was issued to Franklin Mountain Energy 3,

May 7th, 2025. But in the interim Coterra Energy
Operating has acquired all of Franklin Mouuntain
Energy 3 assets, including the acreage that's subject
to this order, which is why Coterra is the applicant
for this de novo heari ng.

And the Order R-23808 involves a wel
group called the "Treble Well Goup,” and this
particul ar order involves a request by Franklin
Mount ai n Energy 3 for an order pooling all
uncommitted mineral interests approval to the extent
necessary of an overl appi ng spacing unit.

And for the Comm ssioners' benefit, the
rules that the Conm ssion has adopted governi ng oi
and gas operations do specifically allow for
over | appi ng spacing units; that is to say, a

hori zontal well spacing unit can overlap with a
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vertical well spacing unit, under the rules.

And that is what is at issue here, is
the wells that are involved in this order overlap an
existing -- are proposed to overlap an existing
vertical spacing unit dedicated to a North Fork
vertical well.

And so in the proceedi ngs bel ow, North
Fork appeared and objected to that portion of
Franklin Mountain Energy 3's application that sought
approval of an overl apping spacing unit. And there
was a hearing held and the division granted Franklin
Mountain Energy 3's application, designated Franklin
Mountain Energy 3 as operator, and pool ed the
uncomm tted mneral interests. So everything so far
Is going very well in FME 3's application.

But what the Division did and what
Coterra is seeking de novo review of, is the Division
i nposed a 330-foot setback fromthe vertical well.
And the Division's and Commi ssion's rules do not
support the 330-foot setback requirenent froma
vertical well. In fact, the Division's rules state
that there are no internal setbacks. That's
primarily for horizontal wells, but there's no reason
that that wouldn't apply equally to vertical wells.

And so that's what Coterra is seeking
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de novo review of, is that limted finding by the
Division or limted ordering paragraphs by the

Di vi sion inposing a 330-foot setback between the
conpleted lateral of the horizontal well and the
existing vertical well.

And in ny view, this is primarily a
| egal 1ssue, and so ny thought process had been to
suggest that | prepare an initial brief to submt to
t he Comm ssion regarding the Division -- the rules,
the Gl and Gas Act rules, and why they do not
support this 330-foot setback.

And, of course, then, allow ng
M. Padilla or the Division to file a response, and
then a short tine for Coterra to file a reply.

And then the Comm ssion could hold a
hearing or rule on the papers, and dependi ng upon the
ruling, then Coterra could be in a better position of
det erm ni ng whet her an actual de novo hearing on the
merits, | would call it, on the application would be
sonet hi ng they would continue to seek or whet her
their plans -- for exanple, if the Conm ssion were to
rule in Coterra's favor, then we would not need to
nove forward with a de novo hearing before the
Conmm ssi on.

So that is the process that | was
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t hi nki ng of noving forward.

CHAI R CHANG: That sounds reasonable to ne,
but can we hear fromthe respondents? Are there any
respondents with us? Going once, going tw ce.

MS. BENNETT: M. Chair, I wll let you know
that | did serve M. Padilla with ny application for
de novo review and he did correspond with ne about
the application for de novo review. So he does know
that it's pending. |I'mnot entirely sure why he's
not present today.

CHAI R CHANG. Commi ssi oners, any thoughts?

COW SSI ONER BLOOM M. Chair, we don't
have M. Padilla with us, but | think Ms. Bennett
outlines a reasonable and succinct plan. W can have
her submt her brief and we go fromthere.

CHAI R CHANG. Ckay. Do you want to go on to
t he other cases and cone back to this at the end of
Comm ssion nmeeting, in case M. Padilla joins us?

No?

COW SSI ONER BLOOM  Not particularly, no.

CHAI R CHANG. Ckay. Fair enough.

MS. BENNETT: M. Chair, if | may.

CHAI R CHANG: Go ahead.

MS. BENNETT: | did think about the briefing

schedul e as a proposal to offer to the Comm ssion
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t hi s norning.

CHAI R CHANG. Pl ease.

MS. BENNETT: And it's primarily based on
the fact that at the current nonent, | am out of the
office and out of the State for a famly energency
that's snmoothing out, but |I've been out of the office
now for three weeks. So | anticipate that when | get
back to the office, hopefully next week, that ny
schedule is going to be a bit disconbobul ated getting
back up to speed.

So what ny thought was, and |I'm hopi ng
that this would work for the Conm ssion, is that ny
initial brief could be due -- and I know this sounds
| i ke a ways out, but, again, nmy schedul e has just
been so unpredictable lately. But ny brief would be
due Septenber 2nd. And then M. Padilla's brief
and/or OCD's, if the OCD determ ned or decided to
brief this issue, could be due, let's say, Septenber
30th. That would give them approximately a nonth for
their response. And then a reply could be due
Oct ober 20t h.

And then that would nmean this would be
ripe for the Novenber Conm ssion docket, which |
t hought nmade sense because of the rulemaking that's

going on in October. That would give the Comm ssion
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and the Division sone tine to prepare for a docket
that's after the rulemaking in October.

CHAI R CHANG. Wbuld you just given nme those
dates again so | can wite them down real quick.

MS. BENNETT: Yes. Septenber 2nd for the
opening brief. Septenber 30th for any response
briefs. And then October 20th for nmy reply. And by
"my," | mean Coterra's of course.

CHAI R CHANG. Any thoughts, concerns about
t hat schedul e, Conm ssioners?

COW SSI ONER AMPOVAH:  Not for ne.

COVM SSI ONER BLOOM Nor for me, M. Chair.

CHAI R CHANG. Conmm ssi on counsel, no issue?

MR. SHANDLER: No.

CHAI R CHANG. Well, if sonebody wants to
nove that, we can adopt that as a scheduling order.

COW SSI ONER BLOOM  Yes, M. Chair. |
woul d nove those dates.

COW SSI ONER AMPOVAH: | second.

CHAI R CHANG. W t hout objection, we'll put
these into a scheduling order for you. Thank you.

MS. BENNETT: Thank you very nmuch. |
appreciate it. Have a good rest of the day.

CHAI R CHANG. Thank you, you, as well.

(3-0 vote. Mbtion approved.)
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CHAIR CHANG Okay. Moving on to the next
case, | call Case Nunber 25297. Are the parties
ready to proceed on that?

MR. FELDEWERT: Yes, sir.

CHAIR CHANG. G eat. In that case I'll turn
It over to you, M. Feldewert.

MR. FELDEWERT: Thank you, M. Chair,
Menmbers of the Conm ssion.

XTO has filed this application seeking
exception to the four-string well bore requirenents
i n Comm ssioner Order R-111-Q and it's for three of
their wells. R-111-Q as you probably know, governs
the drilling of wells within and known potash | easing
area, and where an operator likes to run a second
i nternmedi ate stream resulting in a four-string
desi gn.

The order specifies certain well
construction nethods. And if | may share, if it's
okay.

CHAI R CHANG. Yes, sir. Pl ease go ahead.

MR. FELDEWERT: | put up on the screen
Page 9 of Order R-111-Q and this is the section
that's at issue here today. And you'll see that
there's -- where you're required -- or elect to have

a four well bore string design, the purpose is to,
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and | have it highlighted here, divert the flow of
well bore fluids away fromthe salt interval in the
event of sudden production casing failure.

And then, as you page through the
remai ning part of this rule, you'll see that there
are four construction nethods, which are depicted as
Figure C, Figure D, Figure E, and then Figure F in
t he order.

Now, XTO, in 2024, was engaged in a
32-wel | devel opnent plan in the known potash | easing
area, where they utilized a four-string well bore
design. And they elected to use the well bore
construction nethod, which is depicted as Figure F in
R-111-Q which | have up here on the screen.

And it requires an engineer relief point
that is designed so that the flow of salt in the
formati on woul d be below the salt section. That's
t he whol e purpose of Figure F.

And for 29 of their wells, they were
able to neet this requirenent. But they encountered
I ssues with three of the 32 wells, which resulted in
an engi neered weak point which may not divert the
fluids into a suitable relief zone below the
formation.

And they depicted those reasons in what
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we' ve marked as Exhibit A-3, which | now have up on
the screen. And just to orient you, Figure F, which
is what's required by the rules, on the |eft-hand
side, and describes the engi neered weak point.

You'll see that for one of the wells,
the Janmes Ranch Unit 116H, the engi neered weak point
was essentially placed inside the Internmediate 1
shoe. And then for the other two wells, there was
production cenment squeeze that covered up the
engi neered weak point.

So that is the problemthat they face
wth these wells, is that they don't conmply with the
requi rement of Figure F because it may not allow the
fluids to divert below the salt section.

So they proposed sonme mitigation
measures, which are laid out in our Exhibit A-5  And
first, there are -- the current rule requires
pressure tests before you commence hydraulic
fracturing. Okay? That's what the rule requires.
XTO is going to add to that requirenment as part of
the mtigation neasures pressure test during
hydraulic fracturing operations in which there had
been an increase in solid body plug frequency, and
conduct a pressure test every two stages, which, as |

understand it, will result in about every 400 feet of
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wel |l bore lateral, which will then allow i mediate
action to reduce the volune inpact of a potenti al
flowin the unlikely event that there is a production
casing failure.

The second thing XTOis going to do is
i nstall additional service pressure relief valves on
these wells. This second pressure relief valve wll
be | ocated in the second -- between the second
I nternmedi ate and first internediate casing string
during operations. And that's depicted on this
Exhibit 5 in the right-hand side, with the blue XTO
That's the second pressure relief valve.

And the relief valve depicted in black
Is the pressure relief valve that's required by the
rule. So there will be two new paths for the flowto
go to the surface. And that will then allow any
buildup to flow to the surface in a controlled manner
in the unlikely event that there's a production
casing failure.

Now, XTO submtted its proposal, its
plan, to BLMin Novenber of 2024, and the BLM sent
themon to the potash conpani es, Msaic Potash and
Intrepid Potash. And also included was not only the
i ssue with the well bores, but also this mtigation

pl an that you see up here on Exhibit A-5.
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And as you'll see from our exhibits, BLM
I nformed XTO that they had di scussed this plan and
that they had agreed with it, unless you all have
concerns. The affected potash conpani es have
expressed no concerns with this proposed mtigation
measur e.

And | know that the OCD submtted a
prehearing statement in which they noted that they've
| ooked at this and the proposed mtigation nmeasure
wi || provide equal protection under these particul ar
ci rcunst ances.

So we're here to ask that you approve an
exception to the four-well string design requirenents
for these three wells and approve these mtigation
measur es.

What we have filed with you in our
heari ng package is a self-affirmed statenent of WII
Dacus, and he's here with us today. He's an
engineer. He's their wells manager for XTO in the
Del aware Perm an region. And he is the one that
oversaw or put together these exhibits that we put
here in our package, Exhibits A-1 through A-5.

Exhibit Bis a self-affirnmed statenent
of notice that was sent to all the affected parti es,

i ncl udi ng additional notice to the potash conpanies,
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both Intrepid and Msai c.

And then, out of an abundance of
caution, we also have our Exhibit C, an affidavit of
publication in the |Iocal newspaper advising the
public of this hearing here today. So | would Iike
to move the adm ssion of Exhibits A, B and C.

And then M. Dacus is available in the
event that you or the Division has any questions.

CHAI R CHANG. Any objections to admtting?

MR. TREMAI NE: No obj ecti on.

CHAI R CHANG. W t hout objection, so
adm tted.

(Adm tted: XTO Perm an Operating, LLC

Exhibits A, B and C.)

CHAI R CHANG: Comm ssioners, do you want to
hear fromthe wi tnesses or have any questions before
we go to OCD, or should we hear from OCD first and
t hen do questions? Preferences?

COWM SSI ONER AMPOVAH: | wi |l suggest we
hear from OCD

CHAI R CHANG: Thank you.

MR. TREMAI NE: Good norning, Comm ssioners,
M. Chair. Thank you. M nane a Jesse Trenmnine.
represent the G| Conservation Division

VWhen the Division becanme aware of this
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i ssue with the three wells in this unit, it was after
t he di scussions had occurred with the BLM And due
to the timng and the fact that the wells had al ready
been drilled and constructed in the manner in which

t hey were constructed prior to any exceptions being
granted by either the Division or the Comm ssion, OCD
reviewed the authority in R-111-Q and | ooked at the
context as a reference and determ ned that this was
an exception that should only appropriately be heard
before the Comm ssion. And the application ensued.

As M. Feldewert indicated accurately,
OCD s technical team has reviewed XTO s materi al s,
has communi cated with them during this process and
specifically has reviewed the corrective actions and
the mtigation steps outlined by XTO.

OCD is satisfied that XTO s response and
corrective actions are adequate in these
circunstances to prevent waste and protect the KPLA.

M. Winkle, Justin Winkle, OCD s
engi neering bureau chief, is available if the
Conmi ssi on has any questions about the Division's
review or participation, you know, discussions
regarding this process and | eading up to hearing.

CHAI R CHANG. Commi ssi oners, questions for

anybody, attorneys or w tnesses?
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COW SSI ONER AMPOVAH:  Is it possible for
OCD to just summari ze their process that they went
through in reviewing mtigation strategies and how
they canme to the conclusion that it is satisfactory?
Thank you.

MR. TREMAINE: M. Winkle is avail able
online. |If the Comm ssion would like to direct
guestions to him 1'd ask that he be called and sworn
as a wtness.

CHAIR CHANG. Do you swear to tell the
truth, the whole truth and nothing but the truth?

THE W TNESS: | do.

CHAIR CHANG. Do you need himadmtted as an
expert?

MR. TREMAI NE:  No. M. Winkle is a fact
W t nesses as the engineering bureau chief. He
supervi ses the work that was done through the
technical review and the work that was done here. W
have not proffered himas an expert.

CHAI R CHANG.  Fair enough. Pl ease proceed.

JUSTI N VRI NKLE,
having first been duly sworn, testified as follows:
EXAM NATI ON
BY MR. TREMAI NE:

Q W're alittle out of -- usually | ask
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gquestions first, then the Conmm ssion does.

So, M. Winkle, could you please just
briefly state who you -- what's your position and what
are the job responsibilities related to your position?

A. Sure. Yeah, ny nane Justin Winkle. |'m
t he engi neering bureau chief here at the OCD
Currently, | have six groups that report to nme, one of
t hem being the adm n engineering teamthat is
responsi ble for review ng these type of variances and
original sundries that cone in; underground injection
control; all of the inspections; the conpliance
officers that are in the state; a new group that are
Class 6 wells, while we get primcy; the special
projects group that deals with all the hearings. |
believe that's it.

Q And, M. Winkle, are you famliar with the
subm ssion referred to by M. Feldewert, XTO Exhibits
A through 5, in the case for which we're here today?

A. Yes, | am

Q And are you famliar with OCD s di scussions
and correspondence with XTO during this process that
|l ed up to this hearing?

A. Yes, | am

Q OCkay. And |I'm paraphrasing. Please correct

me, Comm ssioner Anpomah, but | believe Comm ssioner

Page 21

Veritext Lega Solutions
Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com



© 00 N oo o b~ wWw N

O T N R R N T
o A~ W N P O © 00 N O 0o M W N +—, O

Ampomah' s question was, can OCD pl ease summari ze OCD s
review and process that led to OCD s concl usion that
the conpliance and mtigation steps proposed by XTO
are adequat e?

A. Sure. So in this particular case and others
like it, we gather a team a technical team of
course, that's conposed of geol ogi sts, petrol eum
engi neers that are on our staff. And we review them
and then provide feedback to operators, like we did in
this particular case.

The technical team was assigned to | ook
at the mtigation plans that XTO had proposed. And
their belief was that the pressure relief valves at
surface did an adequate job equal to what is required
i n an engi neering weak point below the salt that is
outlined in R-111-Q

CHAI R CHANG. Does that satisfy your
guestion? Do you have a follow up?
COW SSI ONER AMPOVAH:  Yes, | do have a
fol | ow up.
EXAM NATI ON
BY COWM SSI ONER AMPOVAH:

Q So as part of the review, were there any

risk -- potential risk issues that came up?

A. None that I'maware of. Again, | managed
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the technical teamthat did the full review. But it
seened that it was a very open-and-shut review, that
they all agreed that these mtigation plans would
suffice.

COW SSI ONER AMPOMAH:  Thank you.

CHAI R CHANG. Conmmi ssi oner.

COWM SSI ONER BLOOM I f you'll allow ne a
guestion for OCD and perhaps M. Winkle. Let ne
pul | up the docunent here.

MR. FELDEVERT: Do you want ne to pull it
up?

COWM SSI ONER BLOOM  Yes, the OCD s
preheari ng statenent.

On the first page, | can just read it,
| ast two sentences, you say, "The OCD has revi ewed
XTO s proposals to address the deficiencies and finds
t he proposal s adequate to provide protection equal to
the terms of R-111-Q as applied to the specific
factual circunstances of the project and
application.”

The final sentence is, and this sounds a
little bit cryptic, "CD does not see XTO s proposals
as necessarily acceptable and equally protective in
all our future circunstances.”

MR. TREMAINE: That's |awyer for an
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exception in this case does not nean this is the new
normal. So XTO did not ask OCD for an exception or a
vari ance before these wells were constructed.

So the Division responded and said, "You
have to ask the Conm ssion and denonstrate to the
Conmmi ssion that this is equally protective. Yes, we
will review that material."

But this is sinply a disclainer that --
you know, these wells, for context, were drilled
shortly after R-111-Q was executed. It was in short
order afterwards, and XTO was a part, a very active
participant in those hearings. | think the record of
t hose hearings was that the standard in R-111-Q for
the well construction was the standard, it was
appropriate, it was what the parties all considered
protective. And so exceptions needed to be
consi dered excepti ons.

This is an extenuating circumnmstance
where the wells are already in place. And OCD felt
It was absolutely necessary to guarantee that there
wer e additional safeguards placed upon those wells.

But we want to be very clear that going
forward, the fact that there was an exception in this
case does not nmean that -- | don't believe that this

should be interpreted as a standing exception to
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R 111-Q

COWM SSI ONER BLOOM  Thank you,
M. Tremaine. That clarifies it. | was wondering if
that was alluding to sone potential other sort of
drilling which could be future circunstance, which
woul d mean that this equi pnent woul dn't work
properly. But clearly, that's not the case, based on
what you're sayi ng.

MR. TREMAINE: There's no technical basis.
There's a procedural and a |egal basis for that
st at enment .

COW SSI ONER BLOOM  All right. Thank you.

And | just have one question for
M. Fel dewert.

So, M. Feldewert, there were 29 wells
that were correctly drilled. There were issues wth
these three. Wre these sinply issues with the
construction of the wells?

MR. FELDEVWERT: So if you'll see from--

COWM SSI ONER BLOOM | nmean, had they been
I ntended to be done in accordance with R-111-Q?

MR. FELDEWERT: Yes, yes. | understand. So
first off, this was not expected. That's why there's
the variance sought. This was not planned. This

just happened for these three wells.
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And when it becane evident that there
was concern that the engi neered weak point would not
work as antici pated, because of the scenarios that we
see in Exhibit A-3, that's when they approached the
Di vision, BLM et cetera, to get the exception,
having put in place the mtigation neasures that they
I ntend to do.

And I'll also tell you this is not
sonet hing the conpany took lightly. They have al so
undertaken measures, as you see fromour exhibit, to

ensure as best they can that this does not happen

agai n.
COW SSI ONER BLOOM  Thank you very nuch.
No further questions, M. Chair.
MR. SHANDLER: Zach Shandl er, Conm ssion
counsel .

VWhat's the actual, |ike, verbiage for an
exception? Like, adequate, equal to? What should |
put in the order? \What do they have to approve of?

MR. TREMAINE: |'m going fromnenory here
counsel, but | think -- and | think we can pull sone
exanples. But | think typically in the rules,
variances are referred to as "equally protective.”

CHAIR CHANG. | just have one question. MW

understanding is that the rules are in place to be
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able to protect the potash resource. Correct?

MR. FELDEWERT: Correct.

CHAIR CHANG. Msaic and Intrepid, | see in
the record that you notified or at |east provided
notice to Mosaic and Intrepid.

You have represented earlier that
nei t her of those conpanies had concerns. Did you
actively hear back fromthem or was it silence and
we assune they're okay? Just asking, since they're
not represented in this proceeding.

MR. FELDEWERT: Good clarification. They
received the mtigation nmeasures and notice of the
I ssue fromthe BLM nunber one.

And then secondly, we provided notice of
this hearing and they have not expressed, filed any
concerns.

So good clarification is the silence. |
did not receive anything affirmative fromeither -- |
did not receive anything from either conpany one way
or the other.

CHAIR CHANG. Got it. Thank you. That's
all the questions | have.

Does anybody el se any further comments,
concerns?

In that case, does sonebody want to nove
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del i berations or nmake a motion to approve or deny?

COW SSI ONER BLOOM M. Chair, | would do
so. Wuld it just be a motion to approve the
petition?

MR. SHANDLER: Application.

COWMM SSI ONER BLOOM | nove to approve the
application in Case 25297.

COWM SSI ONER AMPOMAH: M. Chair, | do
second.
CHAI R CHANG. Any obj ections?
No obj ections, so ordered.
MR. FELDEWERT: Thank you for your tine.
(3-0 vote. Mbtion approved.)
CHAIR CHANG. Now | call Case Number 25237,
de novo appeal by Anerica Energy Resources, LLC. Is

t he applicant with us?

MR. SAMANI EGO: Jonat han Samani ego,
representing American Energy Resources.

CHAIR CHANG. Great. I'Il turn it over to
you to.

MR. HOLLI DAY: Good norning, Conm ssioners.
This the Benjam n Holliday on behalf of Silverback
Operating, the respondent in this matter.

CHAIR CHANG. OCD is here represented in

front of us.
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G ve us just one second here. Before we
nove into the case in chief, | understand Silverback
has filed a notion for continuance of this hearing.
It feels like that's a gateway issue to ne, so |I'd
like to go to that first as to whether or not to
continue the hearing before we dive into the nerits
here. So I'mgoing to call on Silverback Operating
to speak to that notion.

MR. HOLLI DAY: Yes. Thank you,
Comm ssioners. This is Ben Holliday on behal f of
Si |l verback Operating. We filed our notion |ast week
to extend this to the August neeting for the OCC for
two reasons. One, |I'mout of town, so that's why |'m
appearing renotely, so thank you for the opportunity
to do that.

Secondly, we received no responsive
briefing from American Energy in this case. | don't
t hi nk anything has been filed with the Conm ssi on.
So it's not clear at this point how productive a
heari ng woul d be.

That's our summari zed position.

CHAIR CHANG. OCkay. |I'Il let Anerican
Ener gy Resources respond.
MR. SAMANI EGO:  Anerican objects to

Si | verback's continuance. M. Ben Holliday has been

Page 29

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

out of town since the |ast hearing, when we had
M. Fox appear to continue because he was out of
town. He's been out of town for over a nonth.

This is causing burden upon Anmerican,
whi ch, because of the great burden that's being
caused, the continuance cannot be granted and we need
to nove forward with this hearing today.

CHAI R CHANG. Thank you.

OCD, do you have a position on the
notion for continuance?

MR. TREMAI NE: We take no position or
opposition to the notion for a continuance. | would
just note that this is -- | think there's discussions
about having an evidentiary hearing, but | just note
for the record that | think, nmy opinion, that this is
an ar gunent.

OCD s entered an appearance to determ ne
if there needs to be appropriate limtations and,
i ke, |legal disclainmrs and | anguage related to the
Conmmi ssion's ultimate decision. W' re not weighing
into the title dispute.

And so | think there's sonme procedural
potential lack of clarity regarding -- you know,
M. Holliday seens to be relying on the briefing

below, and | don't see briefs in the record regarding
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t hose argunents from M. Samani ego.

So |'"'mout of ny | ane here because we're
not taking a position on this. But | would suggest
for the Conm ssion's consideration that it nay be
appropriate to just consider briefing fromthe
parties in chief rather than an evidentiary hearing.

CHAI R CHANG  Conmi ssi on counsel .

MR. SHANDLER: M. Chair, the notion on the
table is to continue, and if you feel like the
parties are here, that would be the prelimnary step,
Is to make a notion on that.

CHAI R CHANG. Yes, we heard from Sil ver back
Operating that -- at least Silverback Operating
rai sed concerns about the sufficiency of the
briefing, whether it's sufficient for us to proceed
to the case in chief today.

Do you have a position or do you have
any advice for the Comm ssion on whether there's
sufficient briefing, tinmely briefing, et cetera, for
us to be able to thoroughly and properly hear the
di sput e?

MR. SHANDLER: So, M. Chair, depends on how
you define the word "briefing." One way to think of
it is lawers filing sone types of notions. Another

way to think about is whether the material as
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requi red by the rule has been provided so the
Comm ssi on has enough to prepare and review.

So the second definition of briefing, |
woul d think, in ternms of specific exhibits that have
been submtted, specific witness |ists, specific
W tness statenents, in this particular fact pattern,
the party asking for the appeal has not submtted a
Wi tness list, has not submtted wi tness statenents.
In ternms of exhibits, his petition just says all the
exhi bits that were heard bel ow

That is traditionally not how a de novo
hearing is done. That's how a record-review hearing
I's done. So one could make the argunent that this
case is not prepared for an evidentiary hearing.

That being said, this sanme fact pattern
occurred at the Division hearing where the Division
hearing officer said, "Were are your wtnesses?"
and continued it for another nonth waiting for the
wi tnesses. And Anerican did not provide any
W t nesses. At that point, the Division decided well,
American must just have one witness and that's one
person that's here.

So | think you could, you know, grant
t he continuance and hope that you have sonet hing

different. But | think there's already been two
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strikes. So ny prediction would be that Anerican
does not have other w tnesses, does not have specific
docunents outside of what's already been presented
below. And | think you m ght just want to hear from
Anmerican and find out whether this is a judiciable
matter in front of this Conm ssion.

This Comm ssion traditionally, and the
case law is, that property disputes are handl ed by
the District Courts. And if you hear fromthe
presentation on the oral briefing that this is a
property dispute, then there nmay not be a need for an
evidentiary hearing in terns of how you traditionally
see it.

So let ne stop. That's way nore than
|"mconfortable talking usually. But there's several
paths forward. One of themis to say, well, we'l
continue it and hope that there will be sone type of
| egal briefing on the | egal issues. Option two,
we'll continue and hope that there will be | egal
briefing and/or witness statenents. O the third
option would be let's just hear from Anerican for
15 m nutes and then we'll digest whether this is a
judiciable matter for this Conm ssion.

CHAIR CHANG | appreciate that.
MR. SAMANIEGO. 1'd like to start off --
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CHAI R CHANG. Just a second, sir.
Comm ssi oners, do you have any
addi ti onal questions for counsel? Is that hel pful
advice, or can | turn to M. Sanmani ego for a nonent
here?

M . Samani ego, go ahead. [1'll give you
a few mnutes to respond, but please be brief.

MR. SAMANIEGO: 1'd like to start off by
asking, is it in the rules and the statute that a
witness is mandatory in order to proceed with the
de novo hearing? | don't recall seeing that in the
statutes or the rules.

So because that's not mandatory, |'m
going to say that the gentleman's statenents are
irrel evant and, therefore, shall be excluded from
hearing, stricken fromthe record.

CHAI R CHANG. M. Samani ego, he's trying to
hel p you. Because without -- right now, with a
de novo review, it neans you start from scratch,
whi ch nmeans we need to have evidence of how you're
going to support your position. And w tnesses and/or
filings are ways for you to support your clains and
al | egati ons.

And | think the concern, if | can

par aphrase at |east the way | understand counsel's
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advice, is that we're not seeing a record here that
is fully devel oped for you to make a fully docunent ed
case, or at |least there's a concern.

Now, certainly we're not here to give
you |l egal advice as to how to proceed, but that was
the concern, is whether or not we have a sufficient
evidentiary record in front of us to make a full and
know edgeabl e and wel |l -inforned decision in this
case.

But et me turn to ny Conm ssion and see
whet her they agree with that or whether they have
ot her concerns. So give us just a second here.

Conmm ssi oners, thoughts on you would
li ke to proceed at the nonment?

COW SSI ONER BLOOM M. Chair, seeing that
we do not have materials in front of us to have a
de novo hearing today in this case, | would think
only a continuance woul d nake sense. Unless we --
you sinmply said that we've tried to have this de novo
hearing, it hasn't happened, materials haven't been
properly submtted. |In which case, we could
potentially close this out.

But | do hear M. Holliday hinself also,
the other party, asking for a continuance.

CHAIR CHANG. |I'Il give you a second to
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respond, Dr. Anponmah.

But is there any interest in doing a
gat eway hearing, as counsel suggested, on whether or
not the underlying, the actual dispute is even within
our jurisdiction before we continue it, we kick it?
O do you want the parties to brief that
specifically? Any thoughts?

COW SSI ONER BLOOM M. Chair, yes. |
think the first thing you said there would be a good
path, at least to a hearing if this is the correct
venue to hear the issues at hand.

CHAI R CHANG. Thoughts, Dr. Anmpomah?

COW SSI ONER AMPOMAH:  Yes. So | reviewed
sone of materials, and I'mnot sure we do have enough
evidence here to really get into the case. You know,
as | read, Silverback is nore of a title issue, so
" mnot sure there is enough evidence here for us to
be able to really digest this case.

So | do support the suggestion that
Conmmi ssi on counsel provided to the Conmm ssion. Thank
you.

CHAIR CHANG. Well, then at this point, ']
entertain a notion specifying how -- or at |east a
proposed notion on how the Conm ssion wi shes to

proceed on hearing this matter.

Page 36

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ W N P

N T T N N T e e e R R R N T e
o A W N P O © 0O N O 0o~ W N +—» O

| guess we're currently still on the

continuance, so let ne back up. M apologies. W're
still on a notion for continuance, so how does the
Comm ssion wish to dispose or handle the notion for
continuance at the nonment?

COWM SSI ONER BLOOM M. Chair, is it
possi ble to set the continuance aside, table that for
the tinme being, have a discussion about the nerits of
t he de novo application?

CHAI R CHANG. Unl ess counsel objects, |
don't see the problemw th that.

MR. SHANDLER: No obj ecti on.

COW SSI ONER AMPOVAH: Conm ssi oner Bl oom
you nean we should table the de novo hearing now?

COW SSI ONER BLOOM Dr. Anponah,
Comm ssi oner Anpomah, no. That we would tenporarily
table the notion for a continuance and at this point
have a di scussion about the nerits of the de novo
application, see if it's the proper application.

MR. HOLLI DAY: This is Ben Holliday.

MR. SAMANI EGO.  Anerican objects and we're
going to go ahead and nove forward with the
conti nuance.

CHAI R CHANG. Go ahead, M. Holli day.

MR. HOLLI DAY: We have no objection to
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tabling the notion and entertaining the
jurisdictional questions around this case.

CHAIR CHANG M. Samani ego, so just for
clarity, | believe the notion in front of us is to
pause just for a few mnutes the discussion on
whet her or not to continue the case and to hear from
both parties now for a few m nutes, at |east briefly,
as to what exactly is the question that you' re asking
this forumto decide.

And we need to figure out a gateway
guestion of whether or not it's even within our
jurisdiction and whether or not this is even the
right forumfor the issues that you are trying to
rai se.

So I"'mjust letting you know that that's
the nmotion that currently in front of us.

Wth that, is there a second for that
noti on?

COW SSI ONER AMPOVAH: Yes, | second.

CHAI R CHANG. Any obj ections from
Conmi ssi oners? W thout objection, so ordered.

(3-0 vote. Motion approved.)

CHAIR CHANG So in that case, I'll turn to
you, M. Samaniego. |'ll give you no nore than

10 m nutes. Please be as brief as possible, because
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we're trying to narrow down exactly what issue you
are trying to have this Comm ssi on address for you.

MR. SAMANIEGO: Okay. |'d like to start out
under Statute 19.15.16.15, down at, "Existing and
subsequent wells,"” "Existing wells.” If Anmerican was
a hol ding conpany, a mneral owner and is disputing,
therefore, the OCD could hide behind that they have
jurisdiction. That's a |egal issue.

But Anerican is the operator. Anmerican,
under 19.15.16.15.B(9)(a) and (b), we're operating on
exi sting wells and existing | eases, existing spacing
units.

And for -- and to be allowed to be on --
the unit to be infringed upon through conpul sory
pooling, violating the statute of existing well
spaci ngs, violates the final order, which grants an
automatic termnation for failing to notify affected
parties.

VWi ch American is an operator. W have
an operator nunber. W operate a well in that
spacing unit, and Anerican's rights are being
I nfringed upon during the conpul sory pooling and, at
best, being used sleight of hand. At best. And
because Anerican is an operator, the Division has

jurisdiction because Anerican's existing well spacing
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I's being infringed upon.

And under Statute 19.15.4.3, the
Division is charged with the obligation and the duty
to correlative rights and to prevent waste. This
matter is affecting correlative rights and is
creating great waste. So because the Division has
jurisdiction, the matter nust be heard. Thank you.

CHAIR CHANG Okay. Can | turn to the other
party first before we do questions?

M. Hol |iday.

MR. HOLLI DAY: Yes, thank you. So I'IIl try
to be as succinct as | can.

There's two main points, from
Si |l verback's position. The first, before we even get
into the merits of American's clains to title is that
this is a dispute about title.

This is not a dispute about correlative
rights. 1It's not a dispute about waste. Those are
the things that OCD has jurisdiction to decide. This
Is a title case and the proper venue for this case,
in Silverback's position, are the District Courts,
not the admnistrative law courts, with either the
Comm ssi on or the Division.

So one, we don't believe that OCD or the

OCC has jurisdiction to adjudicate the title, and
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that's essentially what American Energy is asking for
you to do.

MR. SAMANIEGO: No, I"'mnot. No, |I'mnot.

CHAIR CHANG. Let's let M. Holliday finish
and then I'll give you a chance to respond,
M . Samani ego.

MR. HOLLI DAY: So we have a jurisdictional
Issue. And if we were to even wade into the nerits
of this -- 1'"Il just refresh for the Conm ssion's
benefit, originally back in Case 24517, Silverback
applied for and was granted a conpul sory pooling
order. That order nunber is R-23045, which pooled a
320-acre tract. This is South Half, South Half,
Section 2, and the North Half, North Half,
Section 11, in Township 19 South, Range 25 East Eddy
County. And this was |limted to the Yeso Formati on,
so it's a very shallow unit.

The only acreage that required pooling
was a small 2.25 net m neral acre piece out of the
Nort heast Quarter, Northeast Quarter. There's no
state, there's no federal mnerals invol ved.

The reason for that is, there is a 1978
operating agreenent, a nmenorandum of which has been
filed in Volume 170, Page 693 in Eddy County, that

establi shes Sil verback's predecessor as the operator
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of what they called the Rio Penasco Unit. And that
covers the sane 320-acre rectangle that is included
within the Roche pooling order. Roche is the nanme of
the unit. So JOAis in effect and gives Sil verback
the right to operate.

Now, ordinarily, with a JOA |like that,
we woul dn't even need to cone in and seek a pooling
order, but we conducted extensive title research on
this tract and discovered that 2.25 net m neral
acres, that wasn't subject to the JOA, which brought
about the application and order. And it should be
noted that this pooling was conpletely uncontested.

So in doing our title research, which
I's, again, outside the jurisdiction of what we're
tal ki ng about, but just for your benefit, there was a
2010 quiet title suit and American Energy's
predecessors were conpletely divested of any
potential interest in the |eases at issue. That
i nterest they bought -- they purported to buy |ater
I n 2018, so ten years later, it had been extingui shed
by a quiet title suit.

That quiet title suit, not only was it
conducted in the District Court, it was noticed to
the public. There were notice of |lis pendens that

were filed on June 8, 2010, and again on July 6th,
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the same year. Both were recorded in Eddy County.
So everyone in the world is on constructive notice of
this quiet title suit.

So that al one should take care of the
Issue froma title perspective. However, even if the
quiet title suit were sonehow invalid, every
i nstrument in the chain of title to American Energy's
purported interest in this unit specifically states
that the interest is subject to the 1978 JOA

So one, this is a District Court matter.
This is not an admnistrative |law matter. Two,
Anmerican Energy does not own an interest in these
depths and in this unit. Any interest they could
have possi bly bought or acquired was extingui shed by
the quiet title suit.

|f, for sone reason, all of that failed
and it did own an interest in the unit, their chain
of title specifically makes their interest subject to
the JOA, which woul d, again, obviate any need for
Anmerican Energy to be noticed.

Now, | will bring to the Comm ssion's
attention that, when this all started, because
American Energy was not in the title, we took a | ook
around as to, you know, who are they, why are they

claimng interest, you know, is it valid. And we
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found that they are |isted as the deep operator on a
couple deep wells in this section.

| will rem nd the Conm ssion that these
wells are subject to nultiple plugging orders. The
| ast purported production on these wells was from
i ke, 1996, in that era.

And so we don't feel |ike we're dealing
with a good-faith challenge to this order and we
woul d ask that Anerican Energy's application be
deni ed. Thank you.

CHAI R CHANG. Before | turn back to any
responses, |I'd just like to give OCD a chance to
weigh in here briefly, as well.

MR. TREMAINE: M. Chair, we agree that to
the extent that there's a court order resolving
title, that that is the I egal question that should be
revi ewed, whether it's through briefing or this
argument. And the Comm ssion should nake a
determ nation as to whether or not it will hear the
merits to any further extent.

| have not heard any argunent or
presentation from M. Samaniego to controvert the
validity of that court order. So in ny view, | think
this is entirely legal threshold argunent. And we

are participating because, as M. Holliday indicated,
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the wells which M. Samani ego has regi stered which he
clainms an interest in and are the basis for his
argument that he's entitled to notice and has
standing to intervene in the cases, are, in fact,
subject to pluggi ng orders.

And | think that's all I'Il add at this
poi nt .

CHAI R CHANG. Thank you.

Conmm ssioner, | want to give
M. Samani ego a brief chance to respond. But did the
Comm ssi oners want to do questions first, or should I
l et himrespond first?

COW SSI ONER BLOOM  Chair, | had a question
that | would |ike, perhaps, both parties to respond
and per haps counsel, as well.

In essence, there's a Catch 22 here, and
that is that the OCC doesn't discuss title issues.
We can't have a hearing if we don't know who has
standing. So | don't know if this is sonething that
needs to be litigated in the District Courts and then
per haps cone back here.

CHAIR CHANG. That is a good question
probably for -- does any counsel want to address
t hat ?

MR. HOLLI DAY: Conm ssi on, Ben Holliday. W
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do believe that the requisite to establishing
standing in this case would be sonme sort of District
Court order fromthe District Courts because this is
a legal title question, which is subject to a | ot
stricter evidentiary standards than are enployed in
adm ni strative | aw courts.

So our position is that in order to
establish standing, M. Samani ego's proper venue is
the District Court. And if the District Court orders
he has standi ng, then we have a matter before the
Conmmi ssi on.

CHAIR CHANG. Ckay. [I'll give you a chance
to respond, M. Sanmani ego.

MR. SAMANIEGO: M. Holliday is claimng
that Silverback owns interest in the North Quarter of
Anerican's | ease. And therefore, whatever interest
that Silverback may or may not own is bound to
American's |lease if we open up KD Nunmber 3.
Therefore, does not give himgrounds to use that
I nterest to pool because it's bound to Anerican's
| ease, it's already | eased.

Second the quiet title. Quiet title,
under federal and state |aw, nust conport with due
process. To try to go back ten years to quiet title

interest that a party no long owned ten years up to
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date, to where they're trying to quiet title it,
that's sleight of hand. That does not follow the
conport of due process, which is state and federal
| aw. Therefore, the quiet title issue is not a
matter of District Court.

M. Ben Holliday is trying to attenpt to
make it a matter of District Court. The Division has
jurisdiction because the quiet title does not conport
with due process. And Silverback's interest they own
in the Rio Penasco's | ease of Anerican's is bound to
Anerican's | ease of the R o Penasco.

Al so, M. Holliday's statenent of
Ameri can having plugging orders, Anmerican is on -- on
the 2025 inactive list, American is not on it.
American is not on the inactive list. Anerican is in
good st andi ng.

American has submtted work-overs on the
wells and is waiting to be granted the work-over on
the wells. American is working diligently and is
actively in operations of the wells, has been current
with all filings. And the Comm ssion has standing
and jurisdiction over the matter. And also for the
record, American is over-bonded, over-bonded in all
the wells.

So Anerican is not in violation.
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Anmerican is a good-standing operator, here in good
faith, protecting its correlative rights all owed by
state | aw.

And to be allowed -- M. Ben Holliday to
pl ay sleight of hand to make it a District Court
matter is sleight of hand.

CHAIR CHANG If | may, | just want to
clarify that | heard fromyou that you believe the
quiet title is inappropriate, right? You believe
that there's a quiet title order out there that you
don't believe should be appropriate or valid; is that
correct?

MR. SAMANIEGO: It's not what | believe.
It's what state law jurisdicts [sic]. And state and
federal law jurisdicts that it nust conport with due
process.

CHAIR CHANG. | understand. And you're
telling me that the quiet title that is applicable
to, or whatever, in dispute in this matter, at | east
I n your view, does not conport with |egal -- due
process and | egal standard; is that correct?

MR. SAMANI EGO.  Correct.

CHAI R CHANG. Ckay. Conm ssion counsel, but
there is a quiet title District Court decision in

this case, isn't there?
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MR. SHANDLER: Yes. So if the allegation is
the District Court did not follow due process in the
quiet title, the jurisdiction is to go back to the
District Court.

CHAIR CHANG O Court of Appeals or
sonet hi ng al ong those |ines, but certainly not here.
We don't have the -- tell me if I'mwong, counsel,
but | don't think we have the authority to tell the

District Court whether or not they have to -- to

opi ne on whether or not at |east the Court has erred
on a quiet title action.

MR. SHANDLER: You are correct.

CHAIR CHANG. And is there a way -- |'m
trying -- I'mstruggling here to help M. Sanani ego
because |'m struggling to see if there is a way that
he woul d have standing but for this dispute over
title.

Let's hear fromthe Conm ssioners, and
"1l give you a chance to respond briefly
M . Samani ego.

MR. SHANDLER: M. Chair, in American's own
words, the quiet title action failed to have due
process. This Conm ssion does not have authority to
collaterally attack a District Court quiet title

case.
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So it's not that this Conmi ssion is
hostile or in favor of Anmerican. |It's neutral. It
woul d probably |like to hear the case.

CHAI R CHANG. Ri ght.

MR. SHANDLER: But this is the Anmerican
system and the Anerican systemof -- this is not for
the adm nistrative courts. This is for the District
Courts.

CHAIR CHANG. No, | understand that. |'m
just trying to clarify that if we take and put aside
the issue over title, is there still anything left in
the case outside of the quiet title dispute? [|I'm
trying to figure out whether there are other issues
that would not be ruled -- the way |I'm | ooking at it
Is that it seens |ike the quiet title captures the
entirety of the -- it's a gateway issue that captures
the entirety of the conplaint here. But | just want
to clarify that nobody el se sees sonething that |
don't.

MR. SHANDLER: M. Chair, | think that's an
accurate summary. The property interest, whether
it's characterized as a | ease or an operation, all
fl ows through whether you have that |egal property
rights.

And Sil verback has asserted that that
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property right has been extingui shed by the District
Court. Therefore, all things have to go back to the
District Court to solve that.

CHAIR CHANG. Okay. |I'Il give you a quick
chance to respond, M. Sanmani ego.

MR. SAMANI EGO: The District Court in the
quiet title lacked jurisdiction. Because to quiet
title an interest that was not owned ten years prior
and no | onger owned, had al ready been sold off
numerous tinmes up until Anerican, the District Court
| acked jurisdiction because the parties that were
being quiet titled no | onger owned the interest.

So to go through the chain of title,
t hrough the quiet title, when the other individuals
were not listed, is against federal and state | aw and
does not follow, conport with due process. So the
District Court |acked jurisdiction.

| think Ben Holliday has done a good job
with the sleight of hand in m sl eading the Division
and getting everybody to see that way. | nean,
nobody is trying to get -- to change the District
Court order, but the District Court order | acked
jurisdiction ten years prior.

The order does not interfere with

American's interest because the parties that were
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listed in quiet title no | onger owned those interests
ten years prior.
CHAIR CHANG. All right. W hear you.
|"mgoing to turn to ny Conmi ssioners at
this point and see if sonebody has a proposed notion
on how best -- well, let nme turn back to Comm ssion
counsel .

We've set aside the notion. W' ve
tenporarily tabled the notion on the continuance.
We're now sort of vaguely on the nerits of the case,
at | east on the gatekeeping issue.

How woul d you advi se us to proceed at
this point? D smss without prejudice so that he can
refile after resolving the District Court issue? O
how woul d you advi se us to proceed here?

MR. SHANDLER: So, M. Chair, you always
have a series of options. One option would be
di sm ssal of the de novo appeal with prejudice that
it can be refiled. That's one option.

Anot her option is maybe you've heard
enough and you're like, "I'd like to hear nore," and
t hen you can grant the conti nuance and maybe ask for
a specific, on-point briefing, a |egal argunent.

Or you could say, "W're going to grant

the continuance and we will only hear this if the
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parties provide |ive wtnesses, real docunents.”

So those are at | east three options:
One, dism ssal; two would be continuance, asking for
specific legal briefing; three would be grant that
continue, but next time, there better be |live
W t nesses.

CHAIR CHANG. Well, seens |like we're not
sure why we're granting continuance. There's sort of
two i ssues, right? One is whether or not we have a
sufficient record for us to have an informed
di scussion and infornmed trial. That goes to the
question of the continuance.

But the gateway issue is whether or not
there's even any part of the dispute that is properly
jurisdictionally before us. So | guess | don't know
that the point -- we could continue it and just
expl ore that point, too.

But I'll turn to ny Conm ssioners and
see how they wi sh to proceed.

COW SSI ONER AMPOVAH:  This is nore of a
| egal issue and hearing issue. But | do believe that
even if we continue the discussion, |I'mnot sure, if
that title issue is still not resolved, how are we
going to discuss the nmerits of the case? So |I'm not

in favor of continuance at this point.
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CHAI R CHANG. Thank you.

COW SSI ONER BLOOM M. Chair, | believe
we're in a nmonment where we have a threshold issue
here, and that is, does AER, Anerican, have standi ng.
We don't know because we're hearing live today a
di spute about who has title to this Iand.

Gven that, | think I would nove to
dismss with prejudice, with the understandi ng that
American could refile once they show the OCC t hat
t hey have standi ng.

CHAIR CHANG Is that with or w thout
prej udi ce?

MR. SHANDLER: He neant to say w thout.

CHAI R CHANG Wt hout.

There's a notion before us.

Comm ssi oner Anponmeh.

COW SSI ONER AMPOVAH: | second.

CHAI R CHANG. Wt hout objection, so ordered.

(3-0 vote. Motion approved.)

MR. SHANDLER: So just for the record, there
was sonme notions, the notion for continuance, you can
ei ther --

CHAIR CHANG. Oh, yes. So | believe the
notion for a continuance is now noot, since the

underlyi ng case has been di sm ssed.

Page 54

Veritext Lega Solutions

Caendar-nm@veritext.com 505-243-5691 WWWw.veritext.com




© 00 N oo o b~ W N P

N R N N R R N N =
o A W N P O © 0O N O 0o &~ W N +—» O

MR. SHANDLER: There was also a notion to
term nate the --

MR. SAMANIEGO: | didn't get a chance to
tal k.

CHAI R CHANG. Go head.

MR. SHANDLER: There also a notion on the
table to termnate the Division's order and a notion
to stay the Division's order. | advise those are
al so noot.

CHAI R CHANG. Since the underlying case has
been di sm ssed for |lack of jurisdiction?

MR. SHANDLER: Yes.

CHAI R CHANG. All right.

MR. SAMANI EGO: Can | talk?

CHAI R CHANG. So just to advise you,

M . Samani ego, at this tinme, we are unable to find
t hat we have jurisdiction to hear the case and the
Comm ssion has noved to dism ss the case w thout
prejudice. Vhich means, if you are able to resolve
the underlying title issue, you may refile and
re-present, assum ng that you neet other tinmeliness
and procedural requirenents.

But it's not ready for us to proceed.
We're unable to rule on the issues because we're

unable to establish that there is standing for us to
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proceed today. So | regret to let you know t hat we
can't hear the case any further today.

MR. SAMANIEGO: | think proceeding with the
di sm ssal of the case is premature. | think because
correlative rights and an operator's correl ative
rights are being affected. The notion for stay
shoul d be granted for the fact that the four elenments
have been nmet fromthe final order.

So I'mgoing to object to the dism ssal
and ask the Conm ssion and the Division to proceed
with caution in this matter, to set it aside, to
continue it and grant the notion to stay until either
District Court or the Court of Appeals hears and
makes a ruling on the matter.

| respectfully ask for the Division and
Comm ssion to proceed with caution in this matter.

CHAI R CHANG. Your objections are noted.

| think we need to proceed on to the
next matter on the agenda, which is any pending
litigation. Are there any pending litigation
updat es?

MR. SHANDLER: No, M. Chairman.
CHAIR CHANG In that case, | nove on to
ot her business. Any other business that either

Commi ssi oner wi shes to rai se?
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COWM SSI ONER BLOOM  No, M. Chair.

CHAI R CHANG. Ckay. Any, Dr. Anmponah?

COWM SSI ONER AMPOVAH:  No. Just want to
make sure that on our next neeting, we're going to
di scuss Enpire's case.

CHAIR CHANG. Yeah, that's great. Let's
tal k about that, because | think it's ready for us,
as far as | understand, because I'mjoining Enpire
versus Goodni ght M dstream here. M understanding is
there has not been a date set for deliberations; is
that correct?

MR. SHANDLER: Not yet.

CHAIR CHANG. Not yet. |If possible, | would
I nvite Comm ssioners to make a notion to set that
case for deliberations so that we can get to a
deci sion on that case.

COW SSI ONER AMPOVAH:  Yeah, Sheil a reached
out. So sounds like we're |eaning towards August.

CHAIR CHANG | would recomend the -- |
believe there are no agenda itens currently set for
t he August 14th neeting, so that would be a good
opportunity for the deliberations on Goodni ght versus
Enpire to be on the agenda, or to be on the agenda
for that neeting.

COWM SSI ONER AMPOVAH:  So shoul d | nove? |
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do nove that we table the discussion of deliberation
on Enmpire's case, Enpire Goodni ght case, for the next
August neeti ng.

CHAIR CHANG. If | could clarify that you
want to set it for the neeting?

COW SSI ONER AMPOVAH:  Yes, the neeting.

COW SSI ONER BLOOM M. Chair, | second
setting deliberation of Enpire case on August 14th.

CHAI R CHANG. So moved and seconded, and
wi t hout obj ection, so adopted.

(3-0 vote. Motion approved.)

CHAIR CHANG. And that brings us to the fact
that just the notice that the next neeting will be on
August 14th of '25. In that case, | wll entertain a
notion to adjourn.

COWM SSI ONER BLOOM  So noved.

MR. SAMANI EGO:  Second.

CHAI R CHANG. Wt hout objection, so ordered.

(3-0 vote. Motion approved.)
CHAI R CHANG. Thank you so nmuch, everybody.

(Proceedi ngs adjourned at 10:19 a.m)
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I, Kelli Gallegos, DO HEREBY AFFIRM t hat on
July 17, 2025, a hearing of the New Mexico Ol
Conservation Comm ssion was taken before ne.

| FURTHER AFFIRM that | did report in
st enographi c shorthand the proceedi ngs as set forth
herein, and the foregoing is a true and correct
transcript of the proceedings to the best of ny
ability.

| FURTHER AFFIRM that | am neither enpl oyed
by nor related to any of the parties in this mtter
and that | have no interest in the final disposition

of this matter.

: )
Kelli Gallegos

VERI TEXT LEGAL SOLUTI ONS

500 Fourth Street, NW Suite 105
Al buquer que, New Mexico 87102
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