


DRAFT OI' PROPOSED REVISION
‘ OF

NEW MEXICO OIL CONSERVATION COMMISSION
RULES ON PROCEDURE, INCORPORATING PRO-
VISIONS FOR HEARINGS BEFORE EXAMINERS
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N-RULES ON PROCEDURE

RULE 1201. NECESSITY FOR HEARINGS,

Except as provided in some general rule herein, before any rule,
regulation or order, including revocation, changes, renewal or extension thereof

shall be made by the Commission, a public hearing before the Commission or a

legally appointed Examiner shall be held at such time and placz as may be prescribed

by the Commission.

RULE 1202. EMERGENCY ORDERS

Notwithstanding any other provision of these rules, in case an

emergency is found to exist by the Commission, which, in its judgrient, requires the

making of a rule, regulation or order without a hearing having first been had or con-

cluded, such emergency rule, regulation or order when made by the Commission shall

have the same validity as if a hearing with respect to the same had bezn held before

the Commission after due notice. Such emergency rule, regulation cr order shall

remain in force no longer than 15 days from its effective date, and in any event, it
shall expire when the rule, regulation or order made after due notice and hearing
with respect to the subject matter of such emergency rule, rcgulation or order becomes

effective,

RULE 1203. METHOD OF INITIATING A HEARING

The Commission upon its own motion, the Attorney General‘ on behalf
of the State and 'any operator, producer or any other person having a propertiy interest
may institute proceedings for a hearing. If the hearing is sought by the Commission
it shall be on motion of the Commission and if by any other person i;..shall, be by
ap)plication. The application in TRIPLICATE shall state (1) the name orrg-eneral

description of the common source or sources of supply affected by the order sought,




unless the same is intended to apply to and affect the entire state, in which event
the application shall so state, (2) briefly the general nature of the order, rule or
regulation sought, (3) any other matter required by a particular rule or rules, and

(4) whether applicant desires a hearing before the Commission or an Examiner, and,

if hearing before an Examiner is desired, the time and place applicant prefers the

hearing to be held may be stated in the application, and such application shall state

a list of the names and addresses of all interested parties insofar as applicant believes,

An application shall be signed by the person seeking the hearing or by
his attorney. Unless required by a specific rule, an application need not be verified.

RULE 1204. METHOD OF GIVING LEGAL NOTICE FOR I-fEARINGS

Notice of each hearing before the Commission and notice of each

hearing before an Examiner shall be given by personal service on the person affected

or by publication once in a newspaper of general circulation published ét Santa Fe,
New Mexico, and once in a newspaper of general circulation published in the county
or each of the counties, if there be more than one, in which any land, oil or gas or
other property which may be affected shall be situated.

RULE 1205. CONTENTS OF NOTICE OF HEARING

Such notice shall be issued in the name of ""The State of New Mexico"
and shall be signed by two members of the Commission or by the Secretary of the

Commission, and the seal of the Commission shall be impressed thereon.

The notice shall specify whether the case is set for heariﬁg before the

Commission or before an Examinet’ and shall state the number and style of the case

and the time and place of hearing and shall briefly state the general nature of the
order or orders, rule or rules, regulation or regulations to be promulgated or
effected. The notice shall also state the name of the petitioner or applicant, if any,
and unless the contemplated order, rule or regulation is intended to apply to and
affect the entire State it shall specify or generally describe the commmon source or

sources of supply which may be affected by such order, rule or regulations.
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RULE 1206, SERVICE OF NOTICE

Personal serv/iice of the notice of hearing may be made by any agent
of the Commission or by any person over the age of 18 years in the same manner
as is providéd by law for the service of summons in civil actions in the district
courts of this State, Such service shall be complete at the time of such personal
service or on the date of publication, as the case may be, ’Proof of service shall
be by the affidavit of the person making personal service or of the publisher »f the
newspaper in which publication is had. Service of the notice shall be made at least
10 days before the hearing,

RULE 1207, SUPPLEMENTAL NOTICES

(a) Failure to Give or Receive a S\ipplemental Notice. Failure to

give or receive any supplemental notice required by these rules shall not be grounds

for any complaint, shall not affect the jurisdiction of the Commission, the right of

the Commission or any Examiner to conduct any hearing, or the validity of any order

or other action taken pursuant to or as a result of any matter or proceeding.

(b) Mailing List. The Secretary of the Commission shall maintain an

official mailing list of the names and addresses of persons who have filed a written

request to be included on such list. Any person may at any time file with the Secretary

of the Commission a written request to be included on or deleted from the mailing list.

A request to be included on such list shall specify the address of the person making

the request and such person may specify another address at any time, and from time

to time, by written notice filed with the Secretary of the Commission. The Secretary

of the Commission may at'any time, and from time totime, revise the mailing list

by mailing to the persons named thereon an application blank and shall include on the

revised mailing list only those persons who return such blank,

(c) Supplemental Notice of Hearings. Not less than 10 days before

the date on which any hearing is set, a supplemental notice of such hearing shall

- be given to each person included on the mailing list of the Commission. The supple-

mental notice of each hearing shall contain an abbreviated statement of the information
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filed with the Commission, at least three days prior to the date set for such

hearing, a written objection to such hearing being held before an Examiner. In

such event the matler or proceeding shall be placed on the regular docket of the

Commission for hearing, and the Secretary of the Commission shall promptly give

a supplemental notice of such continuance to the applicant or petitioner and to each

person who has entered an appearance in such matter or proceeding.

RULE 1210. CONDUCT OF HEARINGS

Hearings before the Commission or any Examiner shall be conducted

Qithout rigid formality., A transcript of testimony shall be taken and prgserved as

a part of the permanent récord of the Commission, Any person testifying in response
to a subpoena issued by the Commission and any person seeking to testify in support
of an application or motion or in opposition thereto shall be required to do so’under.

oath, However, relevant unsworn comments and observations by any interested party

will be designated as such and included in the record. Comments and observations

by representatives of operators* committees, the United States Geological Survey,

the United States Bureau of Mines,' the New Mexico Bureau of Mines and other compet

ent persons are welcomed. Any Examiner legally appointed by the Commission may

conduct such hearings as may be referred to such Examiner by the Commission or the

Secretary thereof.

RULE 1211. STATUTORY POWERS AS TO WITNESSES, RECORDS, ETC.

The Commission or any member thereof has statutory power to subpoena
witnesses and to require the production of books, papers, records, etc. A subpoena
will be issued by the Commission for attendance at a hearing upon the written request
of any person interested in the subject matter of the hearing. In case of the failure
of a person to comply ‘with the subpoena issued by the Commission, an attachment of

the person may be issued by the district court of any district in the State, and such

court has powers to punish for contempt. Any person found guilty of swearing falsely
at any hearing may be punished for contempt,

RULE 1212, RULES OF EVIDENCE

Full opportunity shall be afforded all interested parties at a hearing

‘to present evidence and to cross-examine witnesses. In general, the rules of
<5~
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evidence applicable in a trial before a court without a jury shall be applicakble,
provided that such rules may be relaxed, where, by so doing, the ends of justice
will be better served. No order shall be made which is not supported by competent|

legal evidence.

RULE 1213. EXAMINERS' QUALIFICATIONS AND APPOINTMENT

The Commission shall by ex parte order designate and appoint not more
than four individuals to be examiners. Fach Examiner so appointed shall be a member
of the staff of the Commission, but no Examiner need be a full time employee of the
Commission, The Commission may by ex parte order designate and appoint a
successor to any person whose status as an Examiner is terminated for any reason.

Fach individual designated and appointed as an Examiner must have at least six years

practical experience as a geologist, petroleum engineer or licensed lawyer, or at

least two years of such experience and a college degree in geology, engineering or law,

RULE 1214. REFERRAIL OF CASES TO EXAMINERS

Either the Commission or the Secretary thereof may refer any matter or
procéeding to any legally designated and appointed Examiner for hearing in accordance
with these rules. The examiner appointed to hear any specific case shall be designated

by name.

RULE 1215, EXAMINER'S POWER AND AUTHORITY

The Commission may, by ex parte order, limit thé powers and duties

of the Examiner in any particular case to such issues or tothe performance of such

acts as the Commission deems expedient; however, subject only to such limitations

as may be ordered by the Commission, the Examiner to whom any matter or proceed-

ing is referred under these rules shall have full authority to hold hearings on such

matter or proceeding in accordance with and pursuant to these rules. The Examiner

shall have the power to regulate all proceedings before him and to perform all acts

and take all measures necessary or proper for the efficient and orderly conduct of

such hearing, 'including the swearing of witnesses, receiving of testimony and exhibits

offered in evidence, -subject to such objections as may be imposed, and shall cause a
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complete record of the procesding to be made and transcribed and shall certify

same to the Commission as hereinafter provided.

RULE 1216. HEARINGS WHICH MUST BE HELD BEFORE COMMISSION

Notwithstanding any other provision of these rules, the hearing on any

matter or proceeding shall be held before the Commission (1) if the Commission in

its discretion desires to hear the matter, or {2) if the application or motion so

requests, or (3) if any party who may be affected by the matter or proceeding files

with the Commission more than three days prior to the date set for the hearing on

the matter or proceeding a written objection to such matter or proceeding being

heard before an Examiner, or (4) if the matter or proceeding is for the purpose of

amending, removing or adding a statewide rule,

RULE 1217. EXAMINER'S MANNER OF CONDUCTING HEARING, DISQUALIFICATION

No Examiner shall conduct any hearing in any matter or proceeding for |

which the Examiner has conducted any part of the investigation, nor shall any Examiner

perform any prosecuting function, An Examiner conducting a hearing under these

rules shall conduct himself as a disinterested umpire. Any Examiner who cannot

accord a fair and impartial hearing and consideration to the parties in any matter

or proceeding referred to such Examiner, or who is otherwise disqualified to conduct

the hearing and consider the matter or proceeding, shall so advise the Secretary of the

Commission and shall withdraw from such matter or proceeding.

In the event the applicant or petitioner, or any other party who has entered

an appearance in any matter or proceeding, concludes that the Examiner to whom the

matter or proceeding has been referred is for any reason disqualified to act therein,

the party contending that such disqualification exists shall file with the Commission

an affidavit stating tha$ such party believes the Examiner to be disqualified. Such

affidavit may be filed 21 any time prior to three days before the date such matter or

proceeding is set for hearing.

In the event any Examiner disqualifies himself in any matter or proceed-

ing referred to such Examiner, or if the Commission deems such Examiner to be
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disqualified, or if any party to such matter or proceeding has filed an affidavit

of such disqualification as hereinabove authorized, the Commission or the Secretary

thereof shall promptly refer the matter or proceeding to another Examiner for hear-

ing, or set such matter or proceeding for hearing before the Commission in accord-

ance with these rules, In such event, the Secretary shall give a supplemental notice

of such action to each party who has entered an appearance in such matitter or proceed-

ing.

RULE 1218, REPORT AND RECOMMENDATIONS RE EXAMINER'S HEARINGS

Upon the conclusion of any hearing before an Examiner, the Examiner

shall promptly consider the proceedings in such hearing, and based upon the record

of such hearing the Examiner shall prepare his written report and recommendations

for the disposition of the matter or proceeding by the Commission, Such report and

recommendations shall either be accompanied by a proposed order or shall be in the

form of a proposed order,; and shall be submitted to the Commission with the certi-

fied record of the hearing.

A supplemental notice consisting of a copy of the proposed order, with

such other report and recommendations as the Examiner may submit to the Com-

mission, shall be given to each person who entered an appearance of record at the

hearing; and no order in such matter or proceeding shall be entered by the Com-

mission until at least ten days after such supplemental notice has been given,

Any party who would be affected by such‘proposec‘l order may submit

written exceptions, objections and suggestions to such order and to any further

report and recommendations of the Examiner, at any time before an order is

rendered by the Commission in such matter or proceeding. All such written

exceptions, objections and suggestions received by the Commission in connection

with any matter or proceeding shall be filed by the Commission as a part of the

permanent record of such matter or proceeding.

RULE 1219. DISPOSITION OF CASES HEARD BY EXAMINERS.

After receipt of the report and recommendations of the Examiner, the

Commission shall either enter its order disposing of the matter or proceeding, or
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refer such matter or proceeding to the Examiner for the taking of additional

evidence,

RULFE 1220. DE NOVO HEARING BEFORE COMMISSION

When any order has been entered by the Commission pursuant to any

hearing held by an Examiner, any party adversely affected by such order shall have

the right to have such matter or proceeding heard de novo before the Commission,

provided that within 30 days from the date such order is rendered such party files

with the Commission a written application for such hearing before the Commission,

If such application is filed, the matter or proceeding shall be set for hearing before

the Commission at the next regular flearing date following the éxpiration of fifteen

days from the date such application is filed with the Commission. In such hearing

before the Commission, the Commission shall be entitled to receive and consider

the record of the hearing conducted by the Examiner in such maiter or proceeding.

Any person affected by the order or decision rendered by the Commission after

hearing before the Commission may apply for rehearing pursuant to and in accord-

ance with the provisions of Rule 1222, and said Rule 1222 together with the law appli-

cable to rehearings and appeals in matters and proceedings before the Commission

shall thereafter apply to such matter or proceeding.

RULE 1221. NOTICE OF COMMISSION'S ORDERS

Within 10 days after any order has been rendered by the Commission,

a supplemental notice consisting of a copy of such order shall be given to each person

who has entered an appearance of record in the matter or proceeding pursuant to

which such order is rendered,

‘RULE 1222. REHEARINGS

Within 20 days after entry of any order or decision of the Commission,
any person affected thereby may file withthe Commission an application for rehearing
in respect of any matter determined by such order or déciéion, setting forth the
respect in which such order or decision is believed to be erroneous, The Commission
shall grant or refuse any such application in ‘whole or in part within 10 days after the

same is filed and failure to act thereon within such period shall be deemed a refusal
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thereof and a final disposition of such application. In the event the rehearing is
granted, the Commission may enter such new order or decision after rehearing

as may be required under the circumstances.

RULE 1223. CHANGES IN FORMS AND REPORTS

Any changes in the forms and reports or rules relating to such forms

and reports shall be made only by order of the Commission issved after due notice

and hearing.

June 21, 1955

ir
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SENATE BILL NO, 229

Introduced by
F. J. Danglade

AN ACT

RELATING TO THE NEW MEXICO OIL CONSERVATION
COMMISSION; GRANTING AUTHORITY TO THE COM-
MISSION TO APPOINT EXAMINERS TO CONDUCT HEAR -
INGS WITH RESPECT TO MATTERS COMING BEFORE THE
COMMISSION AND TO MAKE FINDINGS AND RECOMMEN-
DATIONS WITH RESPECT THERETO.

Be It Enacted by the Legislature of the State of New Mexico:

Section 1. 1In addition tothe powers and authority, either express
or implied, granted to the Oil Conservation Commission by virtue of the statutes.
of the State of New Mexico, the Commission is hereby authorized and empowered
in prescribing its rules of order or procadure in connection with hearings or
other proceedings before the Commission to provide for the appointment of one
or more examiners to be members of the staff of the Comrnission to conduct
hearings with respect to matters properly coming before the Commission and to
make reports and recommendations to the Comraission with respect thereto.
Any member of the Commission may serve as an examiner as provided herein.
The Commission shall promulgate rules and regulations with regard to hearings
to be conducted before examiners and the powers and duties of the examiners in
any particular case may be limited by order of the Commission to particular
issues or to the performance of particular acts. In the absence of any limiting
order, an examiner appointed to hear any particular case shall have the power
to regulate all proceedings before him and to perform all acts and take all
measures necessary or proper for the efficient and orderly conduct of such hear-
ing, including the swearing of wiinesses, receiving of testimony and exhibits
offered in evidence subject to such objections as mezy be imposed, and shall cause
a complete record of the proceeding to be made and transcribed and shall certify
the same to the Commission for consideration together with the report of the
examiner and his recommendations in connection therewith, The Commission
shall base its decision rendered in any matter or proceeding heard by an examiner,
upon the transcript of testimony and record made by or under the supervision of
the examiner in connection with such proceeding, and such decision shall have
the same force and effect as if said hearing had been conducted before the
members of said Commission; PROVIDED, HOWEVER, no matter or proceed-
ing referred to an examiner shall be heard by such examiner where any party
who may be affected by any order entered by the Commission in connection there-~
with, shall object thereto within three days prior to the time set for hearing, in
which case such matter shall be heard at the next regular hearing of the Com-
mission. When any matter or proceeding is referred to an examiner and a.
decision is rendered thereon, any party adversely affected shall have the right to
have said maiter heard de novo before the Commission upon application filed
with the Commission within 30 days from the time any such decision is rendered.




June 1, 1955

Dear Bill:

In yesterday's mail I circulated to the other Committee
members a draft of a revision of the procedural rules integrating
proposed rulee for the Examiner System of Hearing.

. A copy of the letter of transmittal and a copy of the pro-
posed revision 1s attached for your information.

As indicated by the transmittal letter, this dreft is
intended merely as a Jumping off place for the Committee. I thought
it would be helpful in getting things started. I assume you will
give Bill Kitts eny suggestions or ideas you may have on the subject;
however, I would sppreciate hearing from you directly if you have
time.

Sincerely,
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Mr. W. B. Macey

New Mexico 0Qil Conservation Commission
P. 0. Box 571

Santa Fe, New Merxico

Dear Sir:

For your information I enclose a copy of my letter dated
August 1, 1955, to Mr. Willard F. Kitts, conteining my comments and
observations concerning the suggestions and objections which have
been mede regarding the proposed revision of the Rules of Procedure.

Because of Mr. E. H. Foster's letter dated July 25, I felt
it appropriate to furnish to him a copy of .my comments end observa-
: tions pertaining to his objections to Rules 1217 and 1220. 1 have,
; therefore, sent to him a copy of that portion of the enclosed letter
: which relates to his objections.

Very truly yours,

errell Couch

TC: MK
‘ Enc.l
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Mre. Willsxrd F. Xitts
P. 0. Box G
Sante ¥2, Hevw Mexico

Bear Sir:

My commente end observations on the suggestions end objections nmade
by the desigugted parties to the proposed revision of the Commission's Rules
on Procedurs are set out below. The suggestions snd objections sre discussed
in the order in vhich they were presented to the Cowmnission at the July 1k
hearing.

MAGHOLYA PETROLELM COMPANY: (. Ross Madole)

Proposed new rule: I heave no objection to inserting a nev rule such
a3 that suggested by Mr. Msdole requiring coplee of pleadings to be furnished
0 or made aveilable to adverse parties vho have entered their gppearamce of
record in a particulsr hesring. MHowever, 1t seems to me that the rule proposed
by Mr. Hedole should be redrafted so that only such adverse parties as have
stated their eddresses in the yrecoxd of the bearing will be entitled to have a
copy of the plesdings furnished to or nmede avallsble to them. The mailing of n
copy of tho plesding or of the notice referred to in the rule, sddressed to the
adverse party at the address steted by such party in the record of the hearing
ghould be specified as sufficient complisnce with the rule. Thaet part of the
rule vhich reguires four copies of a plesding to be deposited with the Secretary
should gpecify that such four copies must be extra copies for the sdvsrse parties
in sddition to the copies required for the Commigsion's own use. Consideration
should be given to changing the proposed rule to refer {to "any psrty to a ratter
or proceeding set for hearing before the Commission or en Exeminer” rather then
"sny party to a hearing.” The statute snd present rules use tbe term "application
for rehesring”, rather then motion fur rehearing. Perhaps, therefore, g proposed
nev rule should refer to “sny written plesding, motion or spplication of eny
character filed in any such matter or proceeding, except the initisl spplication
for hearing."

Rule 1221: Megnolia'’s suggestion that Rule 1221 be chenged to require
the Cozmiselon to mall & copy of each order to each party vho has entered an
sppearance of record would, in my opinion, place too grest s burden on the Com-
mission. If Magnolie's suggeetion is followed, the validity of an order might be




dre Willerd I, Kitts - August 1, 1954

depenlent upon the fact question of whether the Commission mailed copies of

the order as required by such rule. OFf course, there is at present not even

g statement in the Rules that the Commission should mell copies of its oxders
to the perties. Rule 1221, as proposed by the Comanittee, provides for copy

of the order to be nalled to each party; however, it is true that the Rules as
proposed by the Commlttec do not specify sny penalty for fellure to mail such
copy, and by express provisions of those Rules, the validity of the order would
be unaffected by the failure of the Comalssion to mall a copy of an order t¢ a
party, or the failure of a party to receive a copy of the order. As I recall,
it vas the conscusug of opinion of the Committee menmbers present at the June 14
Committee meeting that a willful fatilure or refusal to mall s copy of an order
t0 a party within the specified 10-day period would likely be grounds for
equiteble rellef. I doubt that the Commission should extend an opportunity to
attack the Commission's orders on the alleged ground that a copy of the order
was not meiled to such party.

Magnolia objects to the use of the tern "supplemental notice" in
Rule 1221 proposed by the Commitiee. I take the bleme for using that term, and
agree that o copy of an order i« not literally a "supplemental notice.” The
vern was used as an expedient method of invoking the new supplemental notice
procedure get up in Rule 1207. The term "supplemental rotice” was used in the
sere msnner snd for the seme purpose in the second paragraph of Rule 1218 pro-
posed by the Comnittee. Any improvement of langusge is invited. However, if
the term is discarded in Rule 1221, I think it should aleo be discarded in

Rule 1218,

Rule 1219: I agree with the substance of Magnoliatls suggestion.
However, I suggest Magnolie's proposed language be changed to avoid the pogsi-
billity of & contention that the rule would require the Compission to diapose
of a case lumediately upon the expiration of the 10-day period. Folloving the
substance of Msgnolia's suggestion, I believe the proposed Rule 1219 could be

improved by changing the beginning part to reed:

"After the expiration of 10 days from the date the
supplemental notice required by Rule 1218 has been
given, the Commission shall either enter its order
disposing of the matter or proceeding, or * # #."

SHELL OIL COMPANY; (Mr. Ed Nestor)

Rule 1216 Although Shell suggests that items (2) end (3) be elimi-
nated from the ruie proposed by the Committes, those items are in substence
reguired by 8.8, 223. As to Shell's other suggestion concerning this rule, I
believe it is prefersble for the Commission to have the right to call a hearing
and have it held before an Exesminer if the Commission desires to do so, unless
sn affected party objects or unless the purpose of the hearing is to smend, .
remove or add a statewide rule; therefore, 1 am of the opinion that Shell's
proposal to the contrary sbould not be accepted. ‘




Mr. Willard ¥Fe Kitts ~3- : August 1, 1955

Rule 1217: It scems 1o me that the ansvwer to Shell's question
concerning 8 e is that 1f the disgualification of the Exeviner {s dis~
covered by a party later than three deys before the hearing, such party may
obtain relief in one of the folloving ways: (1) the Examiner may disqualify
bimsel? at the requeat of such party; (2) the Comaission nay declare the
Exeniner %0 be disquelified; or (3) the party may procesd with the hearing
either with or without protest end thereafter obtain a de novo hearing before
the Cowmmission as euthorized by 8.8, 229.

Rule 1020: The de novo hearing provided for in the rule is, of
course, statutory, eand Shell's suggestion to eliminate it must, therefore, be
disvegarded,

Fule 12031 8hell's objection to item () is answered by Rule 1201
vhich empovers the Commission to prescribe the time and place of hearing;
vwheress, item (4) in Rule 1203 mevely euthorizes an spplicant to state a
preference as to the time and place of hearing. The Coumission, while having
the benefit of the stated preference, is certsinly not oblipgated to couply
with ths epplicant’s wishes on the subject.

EL PASO NATURAL GAS COMPANY: (Mr. Ben Howell)

Rule lalg: Hr. Howell questions whether the lenguage used in the
rule empovers : ar %0 rule on and to exclude evidence offsred at a

begring. I am inclined to think that the power "to regulete all proceedings
before him and to perform all acts and take all messures necesssary or proper

for the efficient and orderly conduct of such bearing" does include the power
to rule on snd exclude evidence. In any event, the lenguage is verbatim fronm
the statute, end it is probable that in most, if not all, hearings the Examiners
vill prefer not to exclude evidence, but will admit it subject to objection.
Undexr the circunstances, I do not feel it necessary to change the rule proposed
by the Cammittee, although I have no objection to a change such as has been
suggested by Mr. Howell.

HUMBLE OIL & REFINING COMPARY: (Mr. Clarence Hinkle)

Rule 1213: The proviso vhich Humble recommends be added to this
rule ia sppropriate and I concur that the rule should he amended to specifi-
cally recognize that the qualificetions of an Examiner stated in the rule
shall not prevent sny member of the Commission from serving as an Exaainer
as authorized by S.B. 229. ’




e Willerd . Kitts I/ August 1, 1995

PHILLIES PHIAOLLUT COMPARY:  (ir. k. He Foster)

Wule L217: M. {oster's two objections o this rule ars, in my
opinion, witkoul nerit.

In order t alford added confidence in ihe kxaniner sysieam, it szeas
logiceal 0 e to provide some maothod vwhereby a parly wihno believes en ixgnlner
to be disquelified may avold a hearing bofore that zxemlaer witbout precluding
the holding of the heering bevore enother sxenlner. though I Aid not initiadly
FTavor giving s pecty the power to disqualify on Zxwminer as a natter of right
werely by Tlling an effidavit, I understand that the ideniical procedure is pro-
vided for disqualifying judszes in the courts of the State of iew Mexlico.
Certainly, the procedure is just as acceptable as a means Yor dlsqualifying
en sxgminer gppointed by this Commission. I have no fear that a perty "will
run tha whole string ouwt" {[%r. 9, Case 903, July ik, 1955 Heering), ss Mr. Foster
puts 1v, by Ciling successive affidavits of disquelification, for I do not antici-
puie thet a party will exccute en affidavit that he "believes the Fyaulner to be
disquelified" unless the pearty actuslly doas believe that te Le the cssey further,
1 om sure that the Compission would prevent any such dllatory tactics by setiing
the matter for s heering before the Cormilssion as suthorized in the last para-~
graph of Rule 1217,

Yhe first sentence of the rule certalnly does not result in “disquali-
fying o msn dbeceuse he hpgppened o be well informed sbout the matier on which he
vas wing to conduct the heaving." [Tr. 9, supre.] That sentence resds:

“Ho zxsminer shell conduct any heering in any natter or
procedding for which the Esaniner bhas comiucted any part
of the investigation, nor shgll any Execminer pexform any
prosecuting function.”

_ The sentence quoted merely spplies to the Ixaniner wvhet I understend
to be the present attitivde of the Comnission, assuring that the person conduct-
ing o hearing ghall be snd rewmein nonpavtisen. I think it is of great importance
in building end maintalning confidence in the administrative systea that the

perties be aspured of impertiality of the hearing officer. I Mr. Foater's
cbhjection is to the draftsmanship rather than the purpose of the sbove quoted
provision, perheps he vill offer a proposed redraft of the sentence at the
request of the Comulttee or the Commaission,

Bule 1200: I em of the opinion that Mr. Foster's objections to this
rule are without merit.

Althouga I have read carefully uy copy of lr. Foster's dztalled letter
of July 25, 1955 to Mr:. W, B. Hacey, I confess I a3 etill unable to see the
"very sericus question as to whether or not gn order uade by thie Commission
upon & de novo hearing is subject to & Judicial review within the provisions of
§69~223 of the Ststutes." ([Tr. 10, supra.] The pertinent psrt of the etatute
referred to yesds as follows: -
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"$5-3-08.  Rehearings -~ Appeals, - (n) within twventy (70)
days after ontry of esny order or decigion of the comnig-
slon, eny porvson efCected thereby way file with the
cozmission an spplication {or rehearing in respact of
any natter deternmined by such order or decision, setting
forth the resgpect fr vbhich such order ov decipion is
beiieved o be erroneous.”

huy such question, "gerilcus"” or otherwise, dissolves in the Tace
of the broad snd plsin languege of that statute, vhich wes the law of' this
State vhen S5.2. 229 vas pessed by the lest Legislaeture, and waich renains
the lew of this Btate. An order or declsion of the Commission, whether
enterad at the conclusion of a hearing initially colled and held before the
Conmivspion, or at the conclusion of a de novo hearing held pursuant to S.B.
229, ies nevertheless "any order or decision of the Commission." fhere is no
gtatute vhich sirtes that the plain words of $05-3-72 do not mean what they

nay.

If r. Foster's reesoning is followed, it would be necessary to
conclude that the losing party in a heaving before en Ixeminer, having the
right under 5.8, 229 to a de novo hearing, could, if successful in the de
nove hearing, thereby preclude the opposing party frowm obiaining judicial
review. Certainly, the Leglslature did not intend that the party vho loses
in s hearing bvefore an kxeminer shall have the power by bis voluntary action
to control the successful party's right to judicial review in the event the
declsion should be reversed by the Commission.

There is no statute which sitates that vhen sn order or declsion is
entered on the basis of a hearing before sn rxaminer a perty must elect
wvhethar ¢ apply for a de novo hearing as authorized by S.B. 229, oy &
reliearing es suthorized Ly the statute guoted ebove. Senate BLll 229 guapen-
tees the rignt to a de novo hesmring. It doss not repesl the statute quoted
pbove. The two gtatutes Tit together. Supposed conflicts may be srgued only
on the basis of implicetions, Hr. Foster Ilmplies that eince S.B. 229 does
1ot include sny provisions for a rehesying and eppeal to the courts, the
Leglalature must have intended that there be no such right of rehearing and
appeal after a de novo hearing pursusnt to S.B. 229, yet he vould epparently
recognize p right to rehearing snd sppeal from an order based on a hemring
bafore an Exsniner under S.8. 229. Ia 1t not more logical 1o reelize that a
provision included in S.B. 229, authorizing reheering ond eppesl to the courtis
from an order of the Coamaission, would heve uerely been an unnecessary rapeti-
tion of rights alreedy granted in $65-3-22%

It seems to me probable that if a party attempted to sppesl to the
district court from en order eantered on the basis of a heering before an
Exsniner, wvithout having sought the de novo hearing guaranteed by S.B. 229,
such party would be wet with the assertion that he hed falled to exbaust his
administretive resedy. IHowever, if such party epplied for the de novo hearing,
he would, in ifxr. Foster's judguent, lose his right to judiciel review. UWe do
not have the benefit of ir., Foster's comments on this particuler point, but I
should think all would agree that we should not attribute to the Legislature

an inteantion to creete such a dilessna, especially when the dilemma does arise
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not from the language of the statutes but could only avise by means of impli-~
cations drewn Crom the Tallure oY the Legislature to rveaffiym in S.B. 223 «
right of judicial review alreedy on the statute books.

I sgree with Mr. Foster that the Commission cennot by rule extend
the statutory right of judicisel review. I[lo member of this Counlitee hes ever
recormiended thet the Commission atieapt to do so. We have recommended a rule
wvhich stastes what we considexed o be, and what 1 still consider to be, the
clear and logical effect and operation of S.H. 223 and §65-3-22.

s Foster hies eoviy Gaponstrated to ue; tote 1w Bid leiter of July 25
snd by his statenents in the record of Case 903, various ingenious lines of
acgument which might be advenced to limit and restrict by implication the pro-
vigions of S.B. 222 and §65-3-22. 1If initielly it was not essential for the
Commiseion to adopt a rule expressing its understanding of those itwo statutes,
it is ny finm conviction that the Commission ghould under the existing circum-
atences sdopt such s rule. To fail Lo do so would be to subscribe to or
surrender to the lines of argument presented. That would truly result in
"econfusion” and "misunderstending™. When the Commission makes its position
clear by the adoption of a rule on this subject, since admittedly the rule
cannot deprive anyone of a statutory right, Mr. Foster and any other person
nay proceed to assert such rights as they have under the statute without regard
to any rule which is contrary to the statute.

I Tavor the retention of Rule 1221 as recormended by the Committee
in its initiel report. I sm forwarding to k. Foster a copy of ry comments on

his obJjections.

HMR. ROSS MALONE:

Rules 1204 and 1209: It seems to me that the objection of Mr. Malone
can be net by adding to the sentence which is Rule 1204 the following phrase:

"provided, however, that when legal notice of a heesring
hes been given once as provided by law and by this rule,
such hearing may be cont’ wed as suthorized in Rule 1209
by the person presiding st such hearing, and in such
event no further notice of such hearing shall be required
under thie Rule 120k." ‘

I discussed with Mr. Malone the eonflict which he believes may exist
between Rules 1204 and 1203, and requested him to furnish to the Committee any
specific suggestions or wording that he mey have. I have just received his
letter of July 28, 1955, a copy of which has been directed to each of the other
nambers of the Committee and to Mr. John W. Gurley. Although I have not had time
to ana’yze the ietter, I feel sure no additional comment from me will be required.

MR. W. D. GIRAND, JR.:

Rule 1202: The 1l5-day period for emergency orders is, of course,
statutory, and Mr. Girand's suggestion that the period be extended to 30 days
cannot be followed.
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: Rule 1207: It is my opinion that if the rule is changed as suggested
by ¥r. Girand, the velidity of the Commnission's orders would be uvnneccssarily

rendered vulnersble to attsck on the grounds that the Copnlssion hed failed to
give the supplemental notice provided for. -

Rule 1216: It is my opinion that if the Commission desires Lo hear
any natter or proceeding preperly comuenced before it, the Compmission has the
right to do g0 end cennot be compelled to refer the metiter to un Lxeminer.
Therefore, I vecorsmaend thet Mr. Girand's suggestion on this rule not be followed.

Rule 12},'11: As I have indicated above, I am of the opinion that the

C DArsi sembaned o4 taiz rule will essist in developing confidence in the Exeminer

- e

system by ssswring the parties that they will have the right to have their hear-
ings conducted by an impartlial officlal. I, therefore, oppose deleting the
first sentence of this rule.

Hr. Girend's second suggestion concsraning this rule is, I believe,
satisfactorily teken carve of in the last sentence of the second parsgreph of
the rule, vhich stetes that the disqualification affidavit may be filed at any
time prior to three days before the date set for hearing, althougn the Examiner
nay tbereefter disquelify himself or be disqualified by the Commission.

Rule 1218: Although it might be beneficial to all parties to veceive
a copy of any exceptions, suggestions and objections filed by other parties
under Rule 1218 at the conclusion of a hearing before an Exeminer, it eppears
doubtful that such information could be exchanged in time to be of any great
venefit, unless action on the Xxeminer's report is postponed for a greater
length of tima. If a provision foir such exchenge of copies is added, the rule
ghould require that such copies be sent oxrly to the adverse pariles who haed
entered an appesrance and stated thelr sddresses in the record of the hearing.
The rule should spacifically state that mailing of such copies to such party
at such eddress will constitute ccmpliance with the provision for furnishing
coples and, as in the new rule suggested by 'ir. lebole, some provision shomld
be included to cover the case in vhich there sre nunerous parties.

Actually, it seems to me that the procedure for exchanging copies
might be somewhat cumbersane and might delay the rendition of orders in such
cases, Since such exceptiong, suggesiiong aend objections as are submitted
st be filed as g part of the permanent record of the metter or proceeding,
any party who desired to obtein a copy could do so in time %o take such action
as the party might desire subsequent to the order. I doubt the advismbility
of follewing Mr. Girsnd’s proposal regerding Rule 1218.

Rule 1219: The substance of Mr. Girand's suggestion concerping this
rule is, in my opinion, beneficial. If the rule proposed by the Comnittee is
changed, I wvould suggest using the langusge "for further hearing" instead oi
the language "for the teking of edditional evidence". This would follow the
substance of Mr. Girand's suggestion without requiring the Commission to enter
a formal order on the subject,

Rule 12201 Mr. Girsnd's suggestions regarding this rule cannot be
followed because of the provisions of S. B. 229.
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I regret that other commitraente will prevent me from attending the
Augnst 17 neeting of the Comndssion and will also prevent we from meeting
with the Comalttee prior to thait date. However, I hope the comrents and
obpexvations in this letter will be of essistence to the Conmittee snd to the
Coralssion in making the necessery determinations concerning the revision of
the Procedural Rules.

Very truly yours,

Jo 0. Terrell Couch

TC1MK

ce « Fon. John F. Simms Mr., Jeson W. Kellahin
Govexrnor of the State of Hew Maexico P. 0. Box 597
Senta Fe, Nev Moxico Santa Fe, Nev Mexico
Hon. ¥. 8. Walker Mr. George W. Selinger
Comnisgioner of Public Lends Skelly 031 Company
Sents Fe, New Mexico P. 0. Box 1630

Tulse 2, Oklshama
Hr. W. B. Macay

Rew Mexico 0il Conservation Coom. Mr., Jack M. Cazpbell

P. 0. Box 871 Je P. White Bullding

Santa Fe, New Mexico koswell, New Mexico

Mr. 9. W. Guriey Hr. Jolm Woodwerd

New Mexico 0i1 Conservation Comm, Arersds Petroleum Corporation
P. 0. Box 871 P. 0. Box 2040

Santa Fe, Nev Mexico Tules 1, Oklahoma



Oll. CONSERVATION COMMISSIOM
P. O. BOX 871

SANTA FE, NEW MEXICO

July 22, 1955

Mr. Terrell Couch
Ohio 01l Company
P.0O, Box 3128
Houston, Texas

Dear Mr, Couchs

I enclose a copy of the July lith hearing of Case 903
regarding the Rules on Procedura,

We would appreciate it if you would give this transcript
your early attention and forward to us your recommendations
and, if possible, a rough draft of Section "N" of the Commissions?s
Statewide Rules and Regulations.

Very truly yours,

Charles M. Reider
District Engineer

CHRtbrp
Enclosure
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OIL CONSERVATION COMMISSION
£.0. BOX 87t

SANTA FE, NEW MEXICO

July 22, 1955

¥re George W. Selinger
Skelly Cil Company
Ps0e Box 1650

Tulsa 2, Oklahoma

Dear Mr. Selinger:
I enclose a copy of the July 14th hearing of Case 903

regarding the liules on Procedurs, ‘

We would appreciats it 1if you would gilve this transcript
your early attention and forward to us your recommendations
and, if possible, a rough draft of Section "N of the Conmissionts
Statewide Rules and Regulations,

Very truly yours,

Charles M, Reider
District Englneer

CMRibrp
Enclosure




T OiL. CONSERVATION COMMISSION
g P. 0. BOX 871

SANTA FE. NEW MEXICO

July 22, 1955

Mr. John Woodward

Amerada Petroleum Corporation
P+0s Box 2040

Tulsa 1, Oklahoma

Dsar Mr. VWoodward:

1 enclose a copy of the July 1l4th hearing of Case 903
regarding the Rules on Procedure. T

We would appreciate it if you would give this transcript
your early attention and forward to us your recommendations
and, if possible, a rough draft of Section "N" of the Commission's
Statewide Rules and Regulations.

Very truly yours,

Charles M., Reider
District Engineer

=< o = &

CMRtbrp
Enclosure
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Re: Proprosed Rules of Procedure

Mr, W, B, Macey
New Mexico 0il Conservation Commission
Santa Fe, New Mexico

Dear Sir:

: The Caxrmission has submitted a draft of a proposed revision of Rules 1201-1223,
: inclusive, of the Rules of Procedure of the Commission, incorporating provisions

for hearings before exandners,

A revision of the Rules of Procedure is necessitated by the enactment by the
1955 Legislature of New Mexico of Senate Bill 229, Chapteir 235, Laws of
[ New Mexico 1955, providing for the appointment of examiners to conduct hearings
i on matters coming before the Commission,

I wish to conment on Rules 1217 anmd 1220. I have heretofore stated my objections
to Rule 1217, I shall briefly restate them here and then discuss Rule 1220,
Rule 1217 is chjectionable on principle,

Knowledge of the Facts Should Not Be a
Disqualifying Cause.

One of the obJéctionsble features of Rule 1217 is found in this language:

: "No examiner shall conduct any hearing in any matter or
! proceeding for which the examiner has conducted any nrart
‘ of the investigation, ¥ * 3.0

Since any member of the Commission may serve as an examiner under the provisions

of Senate Bill 229, I see no reason why any member of the Commission, or any

other person who may be appointed as an examiner, should be disqualified because

of his knowledge of the facts, Proceedings before the Commission are highly
technical. Any person who attempts to function without having investigated the
facts on any matter to be heard before him cannot, in my opinion, function properly.
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Dis ar Should Be a Fungtlo
0, C Ssiole

Another objectionavle feature of Rule 1217 is found in this languags:

"In the event the applicant or petitioner, or any
other party who has entered an appearance in any
matter or proceeding, concludes that the examiner
to whom the matter or proceeding has been referred
is for any reason disqualified to act therein, the
party contending that such disqualification exists
shall file with the Conmission an affidavit stating
that such party believes the examiner to be dis-
qualified. Such affidavit may be filed at any time
prior to three (3) days befors the date such matter
or proceeding is set for hearing."

Under the provisions of Senats Bill 229, no person may be forced to have his
matter heard before an examiner, Within three days prior to the time set for
hearing, one may object to a hearing before the examiner. In this event the
ratter must then be heard by the Commission. It seems to me the statutory
right of objection to a hearing before an examiner should not be further
fortified with the right to object for no reason at all to a particular

axaniner,

Whether an examiner is a qualified person to conduct 1 hearing should be for
the sole determination of the Commission. If he {s r.,t qualified for any
reason, then he should not, of course, be an exami ¢., But a determination
of the fitness and qualification of an examiner is tne sole function of the
Commission, in my judguent. To hold otherwise would be to place it within the
power of an applicant or petitioner or any party who has entered an appearance
in any matter or proceeding to disqualify each examiner to whom the Cormission
might refer a matter., I do not believe that it was the intention of the

Leglslature, in admirdstrative proceedings such as are conducted by the Commission

under properly delegated authority, that one should have the right to disqualify

an examiner to whom a matter has been referred, on the sole ground that he believes

the examiner to be disqualified.

I have herstofore stated to the Commission that Rule 1220 is objectionable, I
have not stated for the record the basis of my objestion. I now wish to discuss

at some length Rule 1220,
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I wish to discuss the de novo provisions of Senate Bill 229 in connection with
Rule 1220. The de novo provisions of the bill are contained in this language:

"When any matter or proceeding is referred to an
sxaminer and a decision is rendered thereon, any
party adversely affected shall have the right to
have said matter heard de novo before the Commission
upon application filed with the Commission within
30 days from the time any such decision is rendered."

That part of Rule 1220 which I wish to discuss as related to the de novo pro-
visions of Senate Bill 229 is contained in this provision:

"Any person affected by the order or decision rendered

by the Commission after hearing before the Commigsion
may apply for rehearing pursuant to and in accordance
with the provisions of Rule 1222; and said Rule 1222,
together with the law applicable to rehearings and
appeals in matters and proceedings before the Commission,
shall thereafter apply to such matter or proceedings."

Senate Bill 229 Contains no Provision for a

Judicial Review of any Order or Decision of
the Commissjion. )

Senate Bill 229 contains neither an express nor an implied provision for a
Judicial review of any order or decision of the Commission, The bill does
contain an express provision which gives to a party adversely affected by a
decision rendered by the Commisgion on a matter referred to an examiner

the right to an admdnistrative review on application for a de novo hearing
made within thirty days from the time of the rendition of the decision, But
this is not a provision for a judicial review.

Senate Bill 229 Contains no Provision for Rehearing.

The only provision for an administrative review of an order or decision of the
Conmdission provided by Senate Bill 229 is that of a de novo hearing upon a
matter referred to an examiner. If an administrative review of an order or
decision of the Commission upon a matter heard by the Cormission is desired
it must be sought under the provisions of Section 69-223(a),(b), by the filing
of a petition for rehearing, It is important, I think, to take note of the
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difference in the provisions of Senate Bill 229 providing for administrative
review of an order or decision of the Commission on a matter referred to an
examiner and the provisions of Section 69-223(a) providing for an administrative
review of an order or decision of the Commigsion on matters heard by the
Commission., If a party to a proceedings before the Commission upon a matter
referred to an examiner wishes or desires an administrative review of an order
or decision of the Commission, he must vroceed by way of an application for a
de novo hearing., If he wishes or desires an administrative review of an order
or decision of a matter heard by the Camission, he must proceed by way of an
application for rehearing.

Application for a Be Novo Hearing Cannot be Considered
an Applicatjon for a Rehearing.

While the results to be obtained on a de novo hearing under the provisions of
Senate Bill 229 and the results to be obtained on sn application for rehearing
under the provisions of Section 69-223(a) may coincicentally be the same, an
application for a de nove hearing, though filed within twenty dsys of the entry
of an order or decision of the Commission, cannot be considered an application
for rehearing, The two applications are different. They are different in
nature and as to content. ’

The Administrative Review Provided for Under Senste

Bill 229 Exists as a Matter of Right.

A de novo hearing upon any matter referred to an examiner exists as a matter
of right., The Comnmission must grant a de novo hearing. It has no discretion
in the matter. The fact that an administrative review of an order or decision
of the Commission by de novo hearing is expressly granted as a matter of

right negatives the assumption that the Legislature had in mind extending the
right of judicial review to such proceedings. ‘ ’

Scope of Administrative Review on De Novo Hearing
is not Limited.

On a de novo hearing the Commission must again go into all the evidence and
v.nder its deciesion anew. There is no statutory limitation on the scope of an
adninistrative review afforded by a de: novo hearing, It is important to _
notice that this is not true of the scope of an administrative review afforded

by zn application for rehearing,
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Scope of Adininistrative Review on an Application
for Reheardng is Limited.

By statute the scope of an administrative review on an application for rehearing
is limited. The applicant must set forth the respect in which an order or
decision of the Commnission is believed to be erroneous, On a rehearing he is
limited to those matters raised in the application. And, regardless of what

he raises, the Cormission is under no statutory duty to grant a rehearing. In
fact, the Commission may refuse to hear the applicaticn at all, either through
the expedient of an order denying the application in whole or in part or
through the expedient of letting the ten-day statutory period within which it
must -act expire, thus refusing a rehearing.

An Administrative Review of an Administrative Decision

and a Judicial Review of an Aduinistrative Decision

are not the Same.

It requires no citation of authority to demonstrate that an aduministrative review
of an administrative decision is not a judiclal review of an administrative
decision, An administrative review of an administrative decision may be had
before any administrative agency to which such administrative function has been
delegated. All that has been done under the de novo provisions of Senate Bill 229
is to delegate to the 0il Conservation Comuisgion the power and authority of
administrative review of its orders ard decisions on matters referred to an examiner,
‘The Commission had the powsr of adiiinistrative review of its orders and decisions
on matters not referred to an examiner under the provisions of Section 69-223(a)
by way of an application for a rehearing, No right of judicial review of the
administrative review of the Commission on g matter referred to an examiner is
expressly contained in Senate Bill 229,

An administrative review of an order or decision of the Commission made upon a
hearing de novo, or made upon a rehearing, is not the same as a judicial review of

an order or decision of the Commission., Upon an administrative review, the Com-
mission may either affirm, modify, or vacate its previous order in whole or in

part, It may, if it sees fit to do so, enter an entirely new order or any order
which it thinks it should have entered in the first instance., On a Judicial review
of an order or a decision of the Comnission, the Court may determine only whether

the order or decision of the Commisslon was proper or improper. It may not substitute
its judgment for that of the Commission, The Legislature appears to have had in mind
the distinction between a judicial review on a trial de novo before a court and an
administrative review by the Commission of its order or deg¢ision on a hearing de novo,
In Senate Bill 229 no provision is made for a judicial review of an order or decision of
the Copmission made and entered on a de novo hearing. By implicabion, it appears
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that no Judicial review of the de novo order or decision was contemplated by
the Legislature. If it had been the will of the Legislature that such an order
or decision should be the subject of judicisl review, all it had to do was to
say so. This it did not do,

Only Provigion for Judicial Review igs Contained
in Seetion 69~223(a).(b).

The material provisions of Section 69-223(a),(b), New Mexico Statutes 1941,
are as follows:

“(a) Within twenty (20) days after entry of any order or
decision of the commission, any person affected thereby
may file with the commission an application for rehearing
in respect of any matter determined by such order or
decision, setting forth the respect in which such order
or decision is believed to be erronsous., The commnission
shall grant or refuse any such application in whole cr

in part within ten (10) days after the same is filed

and failure to act thereon within such period shall be
deenmed a refusal thereof and a final disposition of

such application. In the event the rehearing is

granted, the commission may enter such new order or
decision after rehearing as may be required under the
c¢ircumstances.

"(b) Any party to such rehearing proceeding, dissatisfied
with the disposition of the application for rsehearing

may appeal therefrom to the distriot court of the county
wherein is located any property of such party affected

by the decision, by filing a petition for the review of
the action of the commission within twenty (20) days

after the entry of the order following rehearing or

after the refusal of rehesring as the case may be."

Judicisl review of an administrative decision does not exist as a matter of
right, Appeals to the court from decisions of an administrative agency may be
granted or withheld at the will of the Legislature, No citation of authority
is needed to sustain this statement,
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An Order or Decision of the Commission Disposing

of an Apvblication for Reheariag ig not "Any Order

or Decision of the Commission' Within the Meaning

of Section 69-223{a) of the Statute.
The statutory time for filing an application for rehearing begins to run
with the entry of "any order or decision of the Commission." About this, there
can be no controversy. This is the express provision of Section 69~223(a).
Under Subsection (a) of the statute a motion for a rehearing must be filed
within twenty days of the date of the entry of "any order or decision of the
Comrission.," The Commission shall grant or refuse the application in whole or
in part within ten days after the same is filed. If it fails to act thereon
within the ten-day period this constitutes a refusal and a final disposition of
the application. If a rehearing is granted the Commission may enter such new
order or decision after rehearing as may be required under the circumstances.
The granting or refusing of the application in whole or in part, or the entry
of a new order or decision after rehearing, cannot on any theory be ssaid to
be "any order or decisiom of the Commission" within the meaning of Subsection (a)
of the statute. To so construe the statute would be to permit the filing of
successive applications for rehearings. This would render the statute unworkable,

Under Subsection (b) a party to a rehearing proceeding, dissatisfied with the
disposition of the application for rehearing, may appeal to the district court
by filing a petition for review within twenty days after the entry of the order
following the rehearing, or after the refusal of rehearing as the case may be,

Order or Decision of the Commisgion, Within the
Me of Section 69-22 Includes the Firs
Order or Decision of the Commissiopn.

While judicial review by appeal, provided for by Section 69-223(b), is from

the disposition of the application for rehearing which may consist in the granting
or rofusing of such application in whole or in part, or the entry of a new order
or decision after rehearing, notice must be taken of the fact that the appeal

is initiated, and can only be initiated, by the filing of an application within
twenty days from the entry of any ‘&rder or decision of the Commission. It is
therefore clear that the term "any order or decision of the Commission”" as used
in Section 69-223(a) can refer to, and does refer only to, the first and original
order or decision of the Commission, The term "any" was not intended to be used
in the sense that an applicant could select which of several orders or decisions
that might be entered by the Comrission on which he might file an application
for rehearing. Rather the term "any" was used to describe the entry of an order
on the subject matter of the hearing from which one dissatisfied with the dis-
position of a motion for rehearing might have a judicial review of that order
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by way of an appeal to a district court provided he followed the statutory
mandate of filing his application for a rehearing within the twenty-day
statutory period from the date of the entry of the order., This is made

clear by the statutory provision that the appeal is from the entry of the order
following rehearing or following the refusal of rehearing., The initial step
in perfecting the appreal from the entry of the order following rehearing or
the refusal of rehearing is the mandatory and jurisdictional reguirement that
anapplication for rehearing bs filed, not within twenty days from the entry
or failure of the entry of an order disposing of the application for rehearing
or the entry of a new order or decision after a rehearing or the entry of an
order on a hearing de novo, but within twenty days of the date of the entry
of any order or decision of the Commission.

A Judicial Review of a De Novo Hearing Cannot be had.

The time element involved in the exercise of the right to a de novo hearing on
a matter referred to an examiner and the exercise of the right of judicial review
of the disposition of an application for a rehearing on a matter heard before
the Commission is such that a judiclal review of the disposition of a matter on
a de novo hearing cannot be had, The practical effect of establishing a
thirty-day period from the time of the rendition of a decision by the Commission
on a matter referred to an examiner within which the right to a de novo hearing
may be exercised, while retaining the mandatory and jurisdictional statutory
period from the date of the entry of an order or decision on a matter heard
before the Commission for the filing of an application for a rehearing is a
strong, if not a conclusive, indication that the Legislature had no intention of
extending the right of judicial review to a de novo order or decision of the

Cormission,

It must be assumed that the secretary will, in the future as in the past, promptly
and expeditiously, in compliance with Section 69-206 of the 1941 Statutes, enter

all rules, regulations, and orders in a book kept for that purpose by the Comnission.
It is not assumed that the secretary will withhold the entry of any order, rule,
regulation, or decision of the Commission from entry until after the expiration

of thirty days from the rendition of a rule, order, or regulation of the Commission,
It is to be assumed that the Commission will make no distinction as to the time

of the entry of any order, rule, regulation, or decision of the Commission on
matters heard by the Commission itself and matters referred by the Commisesion to

an examiner, ,

A simple example will illustrate what I am attempting to say. "A" applies

for an unorthodox well location, The matter is referred to an examiner, An order
or decision of the Cormission is rendered and properly entered, denying "A" any
relief., "A" now has his cholce of an administrative review of this decision.
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He may have a de novo hearing without the right of judicial review upon an appli-
cation filed within thirty days from the date of the rendition of the decision.,

He may have an administrative review of this decision by way of a rehearing with
the right of judicial review upon an application for a rehearing filed within
twenty days of the entry of the order., It is evident that "A" cannot pursue

his right of a de novo hearing and, at the same time, pursue his right of judicial
review, At least, the legislative intent that he may do so is not sufficiently
clear to Justify the Commission in its endeavor to extend the right of judicial
review by rule to an order or decision of the Commission on a de novo hearing.

The Right of Judicial Review Camnot be Extended
by a Rule of the Commission,

There can be no objection to stating a statutory provision as a rule. This

has been done with respect to a rehearing in Rule 1222, But this has not been
done in the statement of Rule 1220, In stating Rule 1220 the Commission seeks
by administrative action to extend the right of judieial review to decisions

of the Commission made after a de novo hearing authorized by Senate Bill 229,
Neither Senate Bill 229 nor any other statutory provision authorizes the
Commission to do this, It is fundamental that the Commission has only such
power and authority as is expressly or by necessary implication delegated to it.
" The Legislature has not delegated to the Commission the power or authority to
extend the right of jud’-~ial review to its orders or decisions.

Bottomed on the provisicns of Senate Bill 229, Rule 1220 appears to be in
direct conflict with the provisions of Section 69-223 of the statute which
provide the procedural steps to be followed in order to obtain a judicial
review of an order or decision of the Commission., It follows that any
attempt to grant the right to apply for a rehearing other than in accordance
with the provisions of Section 69-223 of the statute can result only in
confusion, misunderstanding, a probable miscarriage of justice, and injury
to those attempting to comply with the rule,

It is not clear why the Commission should give to the de novo provisions of
Senate Bill 229 a construction which places Rule 1220 in conflict with

Section 69-223 of the statute, when such action is neither necessary nor
required in order to perpetuate the right of a hearing de novo under the pro-
visions of Senate Bill 229 and the right of judicial review under Section 69-223
of the statute, The only explanation offerable is, the Conmission must have
considered the provisions of Senate Bill 229 as in conflict with the provisions
of Section 69~-223, and that it was charged with the duty and authorized by law
to resolve this conflict by the promulgation of the rule.

Nothing could be farther from the truth. The two provisions of the statute are
not in conflict. And, if they were, statutory authority to resolve such a conflict




is not one of the powers delegated to the Commission in the administration of
the conservation laws of the State of New Mexico,

The Exlstence of the Right of Judicial Review

ig For Indiwidual Determination.

It is sound thinking, I believe, to suggest to the Commission that it should not
attempt to prejudge or determine by rule the existence of the right of judicial
review of its orders or decisions. The existence or nonexistence of the right
of judicial review of an order or decision of the Commission is a matter for
individual determination,

Very Wi aly yours,

EHFt fe

cc: The Honorable John F. Simms Mr. John Woodward
Governor of New Mexico Amerads Fetroleum Corporation
Santa Fe, New Mexico Box 2040

Tulsa, Oklahoma
The Honorable E. S. Walker

Commissioner of Public Lands ¥r. George Selinger
Santa Fe, New Mexico Skelly 0il Company
Box 1650
Mr, W, F. Kitts Tulsa, Oklahoma
P. O. Box 664
Santa Fe, New Mexico ¥r. Jack Campbell
J. P, White Building
Mr. J. W. Gurley Roswell, New Mexico
0il Conservation Commission , _
Santa Fe, New Mexico Mr, J. Os Terrell Couch
The Ohio 0il Company
¥r, Jason W, Kellahin Box 3128
Attorney at Law Houston, Texas
P, 0. Box 597

Santa Fe, New Mexico

Mr, Harry D. Turner
Staff Attorneys
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Mr. Willard F. Kitts
P. 0. Box 664
b 8ante Fe, New Mexico

Dear Sir:

I enclose my letter dated August 1, 1955, sddressed to you,
containing my comments and observations concerning the suggestions
and objections which have been made regarding the proposed revision
of the Rules of Procedure.

Because of Mr. B. H. Foster's letter dated July 25, I felt
i1t appropriate to furnish to him a copy of my corments and observa-
tions perteining to his objections to Rules 1217 and 1220. I have,
therefore, sent to him a copy of that portion of the enclosed letter
which relates to his objections.

Very truly yours,

TCs MK

Eneo.

cc (w/enc.) - Mr. J. W. Gurley/ Mr. Jason W. Kellahin
P. 0. Box 871 P. 0. Box 597
S8anta F~, New Mexico Santa Fe, New Moxico

Mr. George ¥W. Selinger Mr. Jeck M. Campbell
Skelly 0il Company J. P. White Building
P. 0. Box 1650 Roswell, New Mexico
Tulsa 2, Ckiahoma

Mr. John Woodward

Amersda Petroleum Corporation
“P. 0. Box 20h0

Tulsa 1, Oklahonma
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Mr. Killaxd F. Hitis
P. 0. Box G6h
Sante Ye, Hew iMexico

Dear Sir:

Hy comnents and obgeorvations on the suggestlons and objectione made
by the dssignated parties to the proposed revision of the Commission's Rulee
on Procedure are set out below. The suggestions and objections are dimcussed
in the order in vhich they wore presented to the Commission at the July 1k

hearing.

MAOKOLIA PETROLEUM COMPANY: (Mr. Ross lidole)

Proposed new rule: I heve no objecticon to inserting a nev rule such
es that suggested by Mr. Madole requiring copiles of plesdings to be furnished
to or mede wvellshle to adverse parties wio have entered thelr eppearance of
rzoord in a particuler hearing. However, il ecems to me that the rule proposed
by Mr. Msdole should be redraefted so that only such adverse perties as bave
stated their sddresses in the record of the hearing will be entitled to have g
copy of the pleadings furnishbed to or made avalleble to them. The mailing of a
copy of the pleading or of the notice referred to in the rule, addressed to the
siverse party at the address stated by such party in the record of the hearing
should be specified as sufficient complisnce with the rule. That part of the
rule vhich requires four c¢opies of a plesding to be deposited with the Secretary
should gpecify that such four coples must be extra copies for the sdverse parties
in sddition to the copies required for the Comiseiocn's owvn use. Consideration
should be given to changing the proposed rule to refer to "sny party to a matter
or progeeding set for hearing before the Comaisrion or en Exeminer” rather then
"sny party to s hearing.” The statute and present rules uee the term "&Ecaﬁon
for rehearing”, rather than motion for rehearing. Pexhsps, therefore, proposad.
nev rule should refer to "sny written plesding, motion or spplication of eny
character filed in any such matter or proceeding, except the initisl epplication

for hearing.”
Rule 1£21l: Magnolia's suggestion that Rule 1221 be chenged to require
the Commiselon to mall a copy of each order to each party vho has entersd an

sppearance of record would, in my opinion, place too great s burden on the Com-
miassion. If Megnolia's suggestion is followed, the velidity of en order might be
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dependent upon the fsct guesiion ol whether the Commission melled coples of
the oxder as required by such ruls, Of courae, there i{s at present not even

a statement in the Rules that the Cusalssion should matll coples of its orders
to the parties. lule 1221, as proposed by the Commitiee, provides for copy

of the order to be mallad to coch party; howvever, it is true that the Ruleg s&s
proposed by the Comlttec do not gpecify any penulty Tor feiflure to mail such
copy, and by aexpress provisions of those Rules, the validity of the order would
be uneffected by the fallure of tlie Coamission to moil a copy of an order to a
party, or the failure of a party to receive a copy of the order. As I ree¢all,
it ves the consoensus of opinicn of the Comaittee members present at the June 14
Cokaltiee moeting that a willful fslilure ox refusal to mail a copy of an order
t0 & perty within the specified 10-dey period would likely be grounds for
eguiteble relief, 1 doubts that the Comnissgion should extend an opportunity to
attack the Commission's orders on the alleged ground that a copy of the order
was not nailed to such perty.

legnolia objeets to the use of the term "supplementsl notice" in
Rule 1221 proposed by the Commitiee. I take the blawe for using that term, and
agree that & copy of an order is not literelly a “supplemental notice." The
term was used as an expedicut method of invoking the new supplemental notice
procedwre set up in Rule 1207. The tera "supplemental notice" was used in the
ceos nanner and for the sese purpose in the second parsgreph of Rule 1218 pro-
posed by the Comanittee, Any irprovement of lasnguasge is invited. However, if
the term is discarded in Bule 1221, I think it should also be discerded in

Rule 1218.

Rule 1219: I egree with the substance of Magnolia's suggestion.
However, I suggest degnolia’s proposed language be changed to avoid the poseli-
bility of a contention that the rule would require the Cosmisgion to dilapose
of a case immediately upon the expiration of the 10-day period. Following the
substemce of Magnolia's suggestion, I believe the proposed Rule 1219 could be

improved by changing the beginning pert to resd:

"After the expiration of 10 days from the date the
supplemental notice required by Rule 1218 has been
given, the Commission shall elther enter its order
disposing of the matter or proceeding, or % * #"

SHELL OIL COMPANY: (Mr. Ed Hestor)

Rule 1216t Although Shell suggests that items (2) and (3) be elimi-
neted from the rule proyosed by the Committes, those items are in substsnce
required by 8.B., 229. As to Shell's other suggestion conceraing this rule, I
believe it is prefersble for the Commission $0 have the right to call a hearing
axd have it held before an Exeminer if the Commission dezirzs W do 80, unless
an gffected nertw chiccis or uniess the purpose of the hearing is t0 emend,
remove or ald a statewide rule; therefore, 1 am of the opinion that Shell's
proposal 1o the contrary should not be accepted.
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Rule l?.l;E: 1t seems to we that the answver io Shell's question
concexning 8 e is that if the diequalification of the xepiner is dis-
covered Ly a party lever then three deye before the heaving, such party may
obtein reliof in one of the following ways: (1) the Examiner may Glsqualify
himself at the request of such party; (2) the Cosmission nay declare the
Exeminer to be disqualified; or (3) the party usy proceed with the hearing
either with or without protest and thersafter obtein a de novo hearing before
the Comeission as outhorized by 8.8B. 229.

Rule 1220: The de novo hearing provided for in the rule is; of
course, statutory, end Shell's suggestion to eliminate it wmust, therefore, be

ddaregmded.

Rule 1203: B8hell's objection to item (k) 18 ensvered by Rule 1201
vhich empowers Commipplon to preacribe the time sod place of hesringg
vhereas, item (4) in Rule 1203 merely anthorizes an spplicent 1o state a
preference a3 to the time snd place of heering. The Commission, while having
the benefit of the stated preference, is certsinly not oblipated to comply
with the spplicant's wishes on the subject.

EL _PASO HATURAL GAS COMPANY: (Mr. Ben Howell)

Rule 1215: Hr. Howell questions whether the languoge used in the
le empowers Exgnniner to rule on and to exclude evidance offered at s
heering. I am inclined to think that the power "to regulste all proceedings
before him and to perform all acte axd tske all messwras nscespary Or proper
for the efficient and orderly conduct of such hearing" does include the pover
to rule on end exclude evidence. In any event, the langusge is verbatim Lrom
the statute, end it is probable that in most, if not all, hearings the Exeminsrs
vill prefer pot to exclude evidence, but will admit it subject to objection.
Under the circumstancee, 1 do not feel it necessary to change the rule proposed
by the Committee, although I have no objection to a chengs such as has been
suggested by Mr. Howell.

HUMBLE OIL & REFINING COMPANY: (ir. Clarence Hinkle)

Rule 1213: The proviso which Humble recomsends be added to this
rule is sppropriate and I concur that the rule should be emended to specifi-
cally recognize that the qualificetions of en Bxsminer stated in ths rule
shall not provent sny =mbor of ths (cmaission £rvm serving s an Exasiner

as suthorized by S.B. 229.
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PRILLEFS PETROLAUA COPARY: (. e B. foplen)

Rule 1217: Hr. voster's 1w objections 12 Lhis rule sre, in my
opinion, without wmerit.

In oxder to efiord aided conlidence ia whe sxwalner systes, (v geoas
logieal to pe to provide scoe beihod whoreby & parly viv Lalloves s LXsminer
to be disgualificd nay avold & heoving Lefore thel xwmalner wlthout precluding
the holding of {he heerdng boafore snothoer dxanirex. Although | 4id not initially
favor giving a pocty v powar w ddsqualifly en bxealner as e maticr of right
weyely by flling en effidavii, I understund that the 1dentical procedure is pro-
vided Yoy disqualifyieg judgoes in the courts of the Stcte of flew tiexico.
Certainly, the procefure ls Jjust as acceptable as ¢ »emne for Gisqualifying
on ixguinsr sprointed by this Coamnission. 1 have no Tear that & pariy “will
ron the vhole string out" [¥r. 3, Cese 903, July 1k, 1955 Hoaringl, as "». iosier
puts 46, by £1ling succesalve affideviis of disqualification, for I do nov antici-
pate that a party vill execute en effidavit that he “believes the Examiner o be
disqualified” unless the pavrty sclually does helieve thet o be the case; Turther,
1 em sure that the Comnigsion would prevent sny such dilatory tactics by setting
the matter for a hearing before the Comnlseion es mithorlized in the last pava-
sraph of Rule 1217,

The {irpi sentence of the rule certalnly does w.t result in "disquali-
fying s men becpmuse he heppensd to be well informad sbout the matier on vhieh he
ves going to conduct the hearing.” {Ir. I, supra.] That sentence reade:

"o ixesiner shall conducet sny heerving in any matter or
procedding for vhich the Zssainer hes conducted sny part
o the inveatigation, nor shall any bxaniney perform any
progecuting funciion.”

The sentence quoted merely ooplies to the xaniner vhat I understend
o ve the present attitude of the Comnission, assuring that the parson comduct~
ing & bearing shell be end remsin nonpertisen. L think it is of great importance
ir building and neintelning confidence in the edministrative systexm thet the
parties be assured of luvpartiglity of the hwaring officer. If lMr. Fopter's
objection is to the dvaftssanship rather then the purposs of the above quoted
provision, perhaps he will offer a proposed redraft of the sentence at the
raguest of the Committee or tie (osmission.

Rule 1200: I am of the opinfon that Mr. Foster's objections to this
rule are vithout zerit.

Although I have read carefully sy ¢opy of Hr. Foster's detailled letter
of July 25, 1955 to Fr. W. B. Hacoy, I confesz X em still unsble to see the
"very sorious question oB o whether or nol & oirday made by this Comnission
won o de novo heardng is subject fo 8 Juwlicial review within the provisions of
§9-243 of the Statutes.” ([Tr. 10, supre.] "The pertinent part of the etatute
referred to reals ss follows:
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PE5=3e0t.  Hehoaringe - Appeals. - (o) vithia twenty (9)
daye aiter outry ol any ovder or decision i the cowmise
slon, eny poceson aliected thacoby way £1le wvith the
cosxatseion wr spplicetion for relwerlay In respact o
any wsatter deternined by such owder or decision, setting
Torth: the respect in whiich such order oy decislon ia
pelisved to be errvoasous.’

Any such question, “sexious" or ostherulge, dissolves in Ww fate
of the brosd and plain lenguage of that statute, viich wous the luw of this
State vwhen S.3. 229 was passed by e last Legisiatwre, ond whilch rasains
the lev of this State. An order ox decision of ihe Comlssion, whether
entered at the conclusicu of e beevring Initially celled ond held bLefors ihic
Commiesion, or st the conclusion of o de novo hearing held pursuant to S.EB.
209, is nevertheless “sny oxder or decision of the Cugalssilon.” There ie no
statute which siabes that the plain words of C4L-3-22 do noi meen what they

887

IT dr. fosier's roegoping ls folloved, it would be necessery 40
conclude that the losing party in e hearing vefore gn :xauiner, having the
right uwnder $.3, 229 t0 o de nove lwsriog, could, if successiul ia the do
nove hesring, tbereby preclude tbe opposing paviy {rau cbisining jJudicisl
review. Certalnly, the Logislatuxe 4id not intend that the carty who loges
in a hearing berfore an iusiiner shell Lave the pover by lLis voiuntsry sciion
to control tha successiul party's rigot to judiclel review in tha event the
decision should be reverued by tiw eaunission.

There is 1o siatute which stabaes thet vhen on order or decision i
entered on the hesis of a hearing belore m Sxmulney a pariy must clect
whether 10 appiy for a de novo apering as muthoriged dy 3.B. 289, or a
rehearing o8 suthorized by the stalute guoled gbove. Genate Bl 229 gusnen-
tees the rignt to s de rovo heearing. It doces not repeal the stetute guoted
sbove., The two statutes £1t topether. dupposed conflicts pay e argued only
on the basis of implications. Mr. foster implies thal sinece 8.B. 209 does
not include apny provisions Yor s rehegring snd appeal to the courts, the
Legislature must have intended that thare be no such right of 1ehearing and
sppeal efter a de rovo hearing pursumat to 38.B. £:9, yet he wvould eppacently
recogonize e 1ight to rehearing end eppesl Crom an order Lbased on a hesring
before an Exsainer under H.5. 229, 1s 1t sot more loglecal o realize that @
provision ipcluded in S.5. 2239, authorizing rehearing ond sppesl to the courts
from en oxrder of the Comaission, would bhave merely bsen en  unnecaessary reveli.
tion of rights slreedy granted in $065-3-22%

It secus to ne probable that 1f o party sitegpted 10 gypesl to the
digtrict court from an order entered on the basis of a heaving before en
Exemiuer, vithout having sought the de novo hearing gusrenteed by 6.8. 299,
such party would be et with the asssertion that he hed fatled Lo exhaust his
sduinistrative resedy. lowever, if such party applied for the de novo heering,

‘ne would, in /ir. Foster's Jjudgment, lose his right to judiclal reviev. Ve do

roY -~
us I

not have the beneiit of lr. Foster's comments on this particwlss point, but I
should think all would agree that we should not attribvute to the Leglslature
@ intention to creaste such a dilemas, eapeciglly viwen the dilemws does srise
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not, Yros the lepsuese of the slatubes but could only arise by pesng of impli.

cetlons dravn Drize e failore ofF e sepglslativre to yeniddm in 8.0 29 ¢
yight of judicial review alreedy an the ataiule bHooks.

I rgrea ulth ore Jostor What the Lueadsndon crrot by sale extend
the statubory right of juddeial reviow. o sgedber oF thie Cxalttes Les over
yuconmanded that the Cosatssicn attespt o do sce  Wo npave racosmended g pule
whilel Bhales what we cungidered 1o be, end vhnt 1 stfll consldar wo be, the
elear md logleel ofiect anid operation o O.3. 223 sud (L5300,

Hre Foater hwea ably Guwmnstraled te us, boid: in bis letier of July o
i Ly hisg piatamenls in the record of Case B3, varicus irgendous 1ines of
arpvaent vhich sight be odvanced 1o limdt snd restrrfct Uy bmplication the prae-
visions of S.05. 209 b §(85-3-2. I indtislly it vwes not essential for the
Corsaiesion 0 edopt e vule expressing lis wxlerstandiig of those iwo siteiutes,
it is my €l conviciion thut the Commaission should under the existing cireusn-
gteances adopt such a rule. 'To fall 1o do so would be Lo zuhsoribe to ov
surrender to the lines of avpmant pregented. That would truly result In
eonfustion® and "misunderstanding”. when the (ozmissicn nexes its position
clear by the adoption of e rule on ibls suvbjecy, since adanittedly the rule
cennot deprive anyone of o statutory right, lir. fogter aod any other person
way proceed 10 apsert such rights as they have under the stalute without vegard
to eny rule vaich is contrrry o ilwe slatute.

I favor the retention of lule 122l 8s recouskunded by thd Coxmaittea
in ite initial report. 1 m fovvarding to Hr. Yopkexr B Ccopy 0F my oLSments on
his objections,

SMR. ROS3 MALORE:

Rules 1204 and 11091 It seems to me that the obvjeetion of ¥r, Haloae
can be met by elding to the senteuce which 1o Rule 120k the following phrase:

“provided, however, that when legal notice of a hearing
has been glven once as provided by lav and by this rule,
such hsering way be coatinued as authorized in Fule 1209
by the person presiding at such hearing, and in such
event no further notice of suchk hearing shmll be required
under this Rule 1704."

Y discussed with Hr. Melone the conflict which he believes upy exist
between Rules 1204 and 1209, and requested him to furnish to the Commalttee any
specific sugmestions or wording that hs mey have. I have just reeceived Lis
lettor of July 29, 19%%, a copy of which has been directed to esch of the other

magbars of the Committee and to Mr. Jobn W. Gurley. Ajthough I have not had time
to analyze the letter, I feel sure no additional comment from me will be required.

MR, W. D, GIRAHD, JR.:

Rule 1202:  The 15-day period for emergency orders ig, of ecourse,
statutory, smdl Mr. Girsnd's suggestion thet the period be extended to 30 deys
cammot be followed. - ’
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Rule 1207: It is my opinion that if the rule ig changed as suggested
by Hr. Gir s the valldity of the Comaission's orders would be winccessarily

rendered vulnersble to atisck on the grounds that tine Coumlesion hed failed to
give the supplexental notice provided for. -

Fule 1216t It is my opinion that if the Commission desires to hear
sny natter or proceeding properly comuenced before it, the Commission hes the
right to do so emd cannot be conpaelled to refer the watter to en Exeminer.
Therefore, I recommend that Mr. Glrand's suggestion on this rule not be folloved.

Rule 121;%: As T have indicated sbove, I em of the opinion that the
first sentence of is rule will assist in developing conrfidence in the Exeminer

system by assuring the parties that they will have the right to have thelir hear~
ings conducted by an fampartial official. I, therefore, oppose deleting the
first sentence of this rule.

tir, Cirand's gecond suggestion concerning this rule is, I believe,
satisfactorily taken care of in the last sentence of the second parsgraph of
the rule, vhich states that the disqualification affidevit nay be {iled at any
time prior to three dsys hefore the date set for hearing, although the Exaniner
ney thereafter disquelify himself or be disgualified by the Commiesion.

Rule 1218: Although it might be beneficinl to all pavties 10 recelve
o copy of eny exceptions, suggestions and objections filed by other parties
under Rule 1218 at the conclusion of a hearing before an Exeminer, it appears
doubtful that such information could be exchanged in time to be of any great
benefit, unless action on the Kxeminer's report is postponed for s greater
length of time. 1If a provision for such exchenge of copies is added, the rule
should require that such copies be sent only %o the sdverse parties vho hed
entered sn esppearance and stated their eddresses in the record of the heering.
The rule should specifically state that mailing of such copies to such party
at such sddress will constitute complionce with the provision for furnishing
copies snd, as in the new rule suggested by Mr. Medole, some provision should
be included to cover the cage in vhich there are numerous partiees.

Actuslly, it seems to me that the proceduwre for exchanging copies
night be somevhat cumbersowe and might delay Lhe rendition of orders in such
ceses. Bince such exceptions, suggestions snd objections as are submitted
must be filed as a part of the permsnent record of the matter or proceeding,
any party who desired to obtain a copy could do so in time to take such action
a2 the party might deeire subsequent to the order. 1 doubt the edvisability
of following Mr. Girsnd's proposal regarding Lule 1218,

Rule 1219: The substance of lr. Glrand's suggestion concerning this
1ule 1s, in my opinion, beneficial. If the rule proposed by the Committee is
chenged, I would suggest using the language "for further heering" instead of
the lengusge "“rfor the taking of additionsl evidence". $his would follow the
subgtance of Mr. Girend's suggestion without requiring the Cuxuigsion to enter
a8 formel order on the sublect.

‘Rule 12201 Mr. Girand's suggestions regearding this rule csmot be
followved because of the provisiogs of 8. Be 289,




Hye Willard Feo Kitte wGw

August 1, 1955

¥ regret that othor comaliwents will prevent me from attending the
August 17 meeting of the Causmission emd will also pravent me from mseting

with the Comaiitce prior to that date.

liovever, I huopas ihe coummonts and

chgervations in thin lettor will be of sssistance to the Commities end to the
Camaission in making the necessery doteraingiions conceining the revision of

tha Procedural Kulgs.

Vory tmly yours,

TC1MK

o - Hone, John s Simue
Governoy ¢f the State of Hew loxico
Santa Fe, Hew Moxico

flon. B. 8, Walker
Conmissiconr of Publiic Lands
Bante rYe, Hew Maxico

Mr. ¥. B. Macey

New Hexico 011 Congservation Camn.
P. 0. Box 871

Bsnte Fe, New Mexioo

Hr. Jo We Gurley

New Mexico 011 Conservation Coma
P. 0. Box 871 e
Beuta Fa, New Mexico

rrell Couch

Mr. Jesgon W. Kellohdn
P. O Box 497
sante ¥e, Hev Mexico

ir. Goorge We Haelinger
Skelly 011 Compuany

P. U. Box 1650

Tulese 2, Oklahoua

Mr. Jack s CugpbLell
Js P. White Buildi.ng
Reswell, New texico

¥r. John Veodward

Amerads Potroleun Corporation
Pe 0. Box m

Tules 1, Cklahoma
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W, Hiemie Everett Moy 31, 1955 PO Box 3128
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Fliemes <%././//(:(0@/xoy Howestor 2, Jevas
6}{(7L3Z50%¥quZUaé Re: Proposed Rules for Examainer
SHlorneys System under Senate Bill 223

Mr. Willard F. Kitts Hr. Jason W. Kellahin

P. 0. Box 664 P. 0. Box 597

Senta Fe, New Hexico Sante Fe, New Mexico

Mr. George W. Sellnger Mr. John Woodward

Bkelly 01l Company Amereda Petrolewa Corporation

P. 0. Box 1650 P. 0. Box 2040

Tulsa 2, Oklahoma Tulsa 1, Oklahona

Mr, Jack M. Campbell
Je« P. ¥White Building
Roswell, New Mexico

Gentlemen:

I enclose in duplicste, for your considerstion, a draft of a revision of
the Rules on Procedure embodying proposed rules covering the Examiner
Bystem. After giving the matter some thought, it appeared to me that it
would be prefersble to have the rules applylang to the Exeminer Bystenm
integrated with the other procedural rules of the Commission rather than
to have a separate set of rules applying to the BExeminer System only.

I wish to emphasize that I intend the enclosed draft merely as a starting

place for our Committee. I wish to give further thought to several of the
problems and questions involved, and after having done so I may desire to

recomnend substantial changes in the draft.

If the Conmittee feels that a revision of the present Rules of Procedure
is the proper approach, it would perhaps be advisable for the Commission
to advertise the matter for the June 28 hesring in language sufficiently
broad to inelude such a revision.

I will sappreclate hearing from each of you when you have bad the opportunity
to_consider the enclosure, as I am sure it will expedite our meeting on June

1" if we can each have the benefit of the ideas and suggestions of the otbers
prior to that date.

Very truly yours,

J+ 0. Terrell Couch




TC:MX  5/27/55

DRAFT OF PROPOSED REVISION
of
NEW MEXICO OIL CONSERVATION COMMISSION
RULES ON PROCEDURE, INCORPORATING PRO-
VISIONS FOR HEARINGS BEFORE EXAMINERS

N-RULES ON PROCEDURE

RULE 1201. NECESSITY FOR HEARINGS

vExcept as provided in some general rule herein, before any rule, regula-
tion or order, including revocation, changes, renewal or extension thereof shall
be made by the Commission, a public heering before the Commission or a legally

sppointed Examiner shall be held at such time and place as may be prescribed by

the Commission.

RULE 1202. EMERGENCY ORDERS
Notwithstending any other provision of these rules, in case an

emergency is found to exist by the Commission, which, in its Judgment, requires
the making of a ruJ.e;. regulation or order without a hearing having first been
had or concluvded, such emergency rule, regulation or order when made by the
Commission shall have the same validity as if a hearing with respect to the
same had been held before the Commission after due notice. Such emergency
rule, regulation or order shall remain in force no longer than 15 days from its
effective date, and in any =vent, it shall expire when the rule, regulation or
order made after due notice and hearing with respect to the subject matter of

such emergency rule, regulation or order becomes effective.

RULE 1203. METHOD OF INITYATING A HEARING

The Commission upon its own motion and the Attorney General on behalf
of the State and a;ny opgrator, pfoducer or any other person having a property
interest may institute ;roceedings for a hearing. If the hearing is sought by
the Commission it shall be on motion of the Commission and if by any other
person it shall be by application. The application in TRI}?LICATE' shall state
(1) the name or general description of the common source or sources of supply
affected by the order sought, unless the same is intended to apply to and

affect the entire state, in which event the gpplication shall so state,




(2) briefly the general nature of the order, rule or regulation sought, (3) any

other matter required by a particular rule or rules, and (h) whether applicant
desires a hearing before the Commission or an Examiner, and, if hearing before
an Examiner 1s desired, the time and place applicant prefers the hearing to be
held may be stated in the application.

An sapplication shall be signed by the person seeking the hearing or by
his attorney. Unless required by a specific rule, an application need not be

verified.

RULE 120k. METHOD OF GIVING LEGAL NO’i‘ICE FOR HEARINGS

Notice of each hearing before the Commission and notice of each
hearing before an Examiner shall be given by personal service on the person
affected or by publication once in a newspaper of general circulation published
at Santa Fe, New Mexico, and once in a newspaper of general circulation pub-
lished in the county or each of the counties, if there be more than one , in
which any land, 0il or gas or other property which maﬁr be affected shall be

situated.

RULE 1205. CONTENTS OF NOTICE OF HEARING

Such notice shall be issued in the name of "The State of New Mexico"
and shall 1.3e signed by two members of the Commission or by the Secretary of the
Commission and the seal of the Commission shall be impressed thereon.

The notice shall specify whethef the ca»sé is set for hearing before
the Conmission or before an Examiner and shall state the number and style of
the case and the time and place of hearing and shall briefly state the general
nature of the order or orders, rule or rules, regulation or regulations to be
promulgated or effected. The notice shall also state the name of the petitioner
or spplicent if eny and unless the contemplated order, rule or regulation is
intended to apply to and affect the entire State it shall specify or generally
describe the common source or sources of supply which may be affected by such

order, rule or regulation.

RULE 1206. SERVICE OF NOTICE
Personal service of the notice of hearing may be made by any agent of

the Commission or by any person over the age of 18 years in the same manner as
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is provided by law for the service of aummons in civil amctions in the district
courts of this State. Such service shall be complete at the time of such personal
service or on the date of publication, as the case may be. Proof of service shall
be by the affidavit of the person making personal service or of the publisher of
the newspaper in which publicetion is had. Service of the nctice shall be msde at

least 10 days tefore the hearing.

RULE 1207. SUPPLEMENTAL NOTICES

(a) Mailing List. The Secretary of the Commission shall maintain an

official mailing list of the names and addresses of persons who have filed a
written request to be included on such list. Any person may at any time file
with the Secretary of the Commission a written request to be included on or
dcleted from the Dailing list. A request to be included on such list shall
specify the address of the person making the request and such person may specify
another address at any time and from time to time by written notice filed with
the Secretary of the Commission.

(b) Supplemental Notice of Hearings. Not less than 10 days before

the date on which any hearing is set, a supplemental notice of such hearing
shall be given to each person included on the mailing list of the Commi ssion.
The supplemental notice of each hearing shall contain an sbbreviated statement
of the information required to be included in the legal notice of such hearing.
Such supplemental notice may be in the form of a docket or in any other form
the Secretsry of the Commission deems convenient and it need not be certified
or signed. The supplemental notice of one or more hearings set on the same or
different date may be included in one list and may be given at the same time,

if the Secretary deems it expedient to do so.

(e¢) Other Supplemental Notices. In addition to supplemental notice

of hearings, such other supplemental notices shall he given ss may be required

by these rules.
{d) Method of Giving Supplemental Notices. A suppiemental notice

shall be given to any person included on the malling list above provided for
by depositing the notice in the United States mail, with adequate postage

affixed, addregssed to the person at the address of the person which is shown

-

on the mailing list.




(e} Failure to ¢ive or Receive s Supplemental Notice. Fasilure to gtve
or receive any supplenental notice required vy these rules shall not be grounds
for any complaint, chall not affect the jurisdiction of the Commission; the rignht
of the Commission or any Examiner (o conduct any hearing, or the vaiidity of any
order or other action taken pursuant to or as a result of any matter or proceed-
ing with reference to which suach supplemental notlce should have been given,
unless complainant has no actual knowledge of such matter or proceeding until
after the Commission's sction In such matter or proceeding has become final, and
then only in the event the fallure to give or receive such notice is the resuit
of willful misconduct of & member or employee of the Commission. Any and all
cbjections and complaints based on fallure to give or receive a supplemental
notice shall be waived unless written application for relief supported by affi.-
davit setting forth the pertinent facts is flled with the Commission within six
months after the date of the action taken by the Commission pursuant to such
notice. If any such application is so filed, the Commission shall proceed with
notice and public hearing thereon in accordance with these rules;, and if the
above facts and injury to applicant are snown the Commission shall on its own

motion reopen the matter or proceeding with reference to which such supplemental

notice should have teen given to appliéant.

RULE 1208. PREPARATION OF NOTICES

After a motion or spplication is filed with the Commission the notice
or notices regquired sheli be preparsd by the Commission and mailing, service and

publication theresf skall ne taken csre of by the Commission without cost to the

applicent.

RULE 1209. CONTINUANCE OF HEARING WITHOUT NEW SERVICE

Any hearing before the Commission or an Examiner held after due notice
may be continued by the person presiding at such hearing to a specified time and
place without the necessity of notice of the same belng sgain mslled,  served or
published. In the event of any‘éontinuance, a statement thereof shall be made
inEthe record of the heériﬁg which is continued.

Any matter or proceeding set for hearing before an Examiner shall beb
automatically continued to the next regular hearing of the Coﬁmission following

e
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the date =e¥ for the hesring befor:z tre Examiner if any person who may Y= affected

by any order entered by the Commission in connection with suen heariog spall file
th the Commiwusion, al leasp barea days pricr to the date zet for susn hearing,

a written objevetion to suchk *earing teing held bYefore an Exsminer. Tn sush event

the matter or proceeding shall hz placed on the reguler docket of the CTommission

and shall be nesrd as though it had not been set for hearing before an Examlinsr

and the Secretary of the Commission shall promptly glve a supplemental notice of

guch sutowmatic continusnce to the applicent or petitioner and to each person who

has entered an appesarance in such mstter ox proceeding.

RULE 1210. CONDUCT OF HEARINGS

Hearing: before the Commission or any Examiner shall be conducted without
rigid formality. A transcript of testimony shall be taken and preserved as a part
of the permanent records of the Commissgion. Any person testifying in response to
& subpoena igsuel by the Comuission and sny perscon seeking to testify in support
of sn spplication or motlion ov in opposition thereto shall be required to do so
under oath. Hovever, unsworn comments and observations by any interested party
will be invited and msde s psrt of the record. Comments and observations by
representatives of operators? commiﬁtees, the United States Geological Survey,
the Urited States Bureau of Mires. the New Mexico Bureau of Mines and other
competent personsg are welcomed. ‘Two members of the Commission consititute a
quorum for the transaction of busicess for the holding of heerings by the Com-
missioa, but one werher of tae bcmminsion may conduct a heardng for the purpose
of receiving tesbimony only. Any Eramdiner legsily appointed by the Covmission

ngy conduct guch hzarvings zs way oe referred to such Examiner by the Commission

or the Secretery thereof,

RULE 1211. STATUIORY POWFRS AS TO WITNESSES, RECORDS, ETC.

The Commission or any member thereof has statutory power te subpoena
witnesses and to reguire the production of books, papers, records, etc. A
subpoena. will be issued by the Zommission for attendance st a hearing upon the
written request of any person interested in the subject matter of the hearing.
In case of the fellure of a person to comyly with the subpoena issued by the

Commission, an attachment of the person may be issued by the district court of
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any district 1o the Sters, ard sash court hag powers to punish for contempt. Any

person found guilty nf swesring falsely at any hearing mey be puaishedi for coatempt.

RULE 1212. RULES OF EVIUENCE

Full opportanity shall be afforded all interested partles st 2 hearing
to present evidencs and to cress-exarrine witnesses. In general, the rules of
evidence applicable in a trial before a court without a jury shsall be applicable,
provided thal such rulss may ve relax:d; where, by so doing, the ends of Jusiice
will be better ssrved. Nof}rder shall te made which is not supported ty some

competent legal evidence. B

RULE 1215. EXAMJNERS' QUALIFICATIONS AND APPOINTMENT

The Commission shall be ex parte order designate and appoint not more
than four individuals to be Eraminers. Each Examiner so gppointed shall ke a
memter of the staff of the Commission, but no Examiner need ve a full time
employee of the Commizsion. ‘I'hé Commission may by ex parte order designate and
appoint a suceeszor te any person whose stabtus as an Examiner is termipsted for
any reagon. Fach individuail ferignated and sppointed as an Examiner must have
a college degrec in geology, sngineering or law and at least tw§ years vpractical

experience 83 & gesisgist, petroleun engineer or lawyer.

RULE 121k. REFERRA{ OF CASES TO EXAMINERS
Ei ther the Commission or the Secretary thereof may refer any matter or
proceeding to any legally designated and appointed Examiner for hearing in

gceeordsnee with these rules.

RULE 1215. EXAMYNER'S POWER AND AUI'HORYITY

The Commission may, by =X parte order, limit the powers and dutiez of
the Examiner in sny particular case to sach issues or to the performgnce of such
acts as the Comission deems expedient; however, subJject only to such limitations
‘as m&y be so ordered; the Fxaminer to whom any matter or proce'eding is referred
under these rules shall have full authority to hold hearings on such matter or
proceeding in accordance with and parsuant to these rules. The Examiner shall
have the power 1o regulate all proceedings before him and to perform all acts

and tske all measures necessary c¢r proper for the efficient and orderly condtct
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of such hesring, including the swearing of witnesses, receiving of testimony an?
exhibits offered in evidence, subject to such objections as may be imposed, sand
shall ~avse a complete record of the proceeding to be made and transcribed snd

shall certify same to the Commission as hereinafter provided.

RULE 1216. HEARINGS WHICH MUST BE HELD BEFORE COMMISSION

Notwithstanding any other provision of these rules, the hearing on any
maiter or proceeding shsll be held before the Commission {1) if the applicstion
or motion 30 reguzsts, or {2) 1f any party who may be affected by the mattcre or
prozeeding files with the Commission more than three days prior to the date set
for the hearing on the matter or proceeding a written objection to such matter or
proceeding being neard before an Examiner, or (3) if the matter or proceeding is

for the purpose of amending, removing or adding a statewide rule.

RULE 123i7. EXAMINER'S MANNER OF CONDUCTING HFARING, DISQUALIFICATION

Ro Examiner shall conduct eny hearing in any matter or proceeding for
wnicn the Examiner hus conducted any part of the invesgtigation, nor shall any
Examiner perform any prosecuting function. An Examiner conducting a hearing
under these rules shall conduct himself as a dlsinterested umpire, with the duly
to receive the evidence offered and to assist in developing of the pertinent
facts. Any Examiner who cannot accord a fair and impartial hearing and consider-
ation to the parties in any matter or proceeding referred to such Examiner, or
who is otherwise disqualified to conduct the hearing and consider the matter or
proceeding, shall so advise the Secretary of the Commission and shall withiraw
from such matter or proceeding.

In the event the applicant or petitioner, or any other party who has
entered an appearance in any matter or proceeding. concludes that the Examiner
to?whom the matter or proceeding has been referred is for any reason disqusali.-
fied to act thereln; the party contending that such disqualification exists
ghall file with the Commission an affidavit containing the pertinent facts
establishing such disqualification. Such affidavit may be filed at any time
before an order is reﬁdered by the Commission on the basis of the proceedings
before such Examiner. Upon the filing of such affidavit the Commission shall
set the matter of the Examirer's disqualification for hearing before the
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Commission and glve a supplements]l aotice of such hearing, five days in ajivanae
thereof, to esch person who has entered an appearance in the watter or proce=ding
a5 to whinth the disy.alification {s claimed.

i the event any Examiner disqualiifies himself Iin any matter or proce=d-
ing referred to such Ewaminer, or if such Exeminer is found by the Commissicn 45
be disqualified wpoa the complsaint of any party to such matter or procesding, the
Commission or the Secretary therecof shall promptly refer the matter or proceeding
to another Exsminer for heaxring, or set such matter or proceeding fovr heexvicg
hefore the Commlission ipn accordance with these rules. In such event, the
Secretacy shell give a supplemental notice of such action to each party who has

enterca an appesrsaoce in such matter or proceeding.

RULE 1218. REPORT AND RECOMMENOATIONS RE EXAMINER'S HEARINGS

Ypon the conclusicn of any hearing before an Exeminer, the Examiaer shall
promptly consider tae prOceedings in such hearing, and based upon the record of
such hearing the Exsminer shall prepare his written recommendations for the dispb-
sition of the matter or proceeding by the Commission. Such recommendations shall
either be accompanied by a proposed order or shall be in the form of & propcsad
ordzr, and shall be submitted to the Commission with the certified record of the
hearing.

A supplenmental notice consisting of a copy of the proposed order; with
such other recommendations as the Exeminer may submit to the Commission; zshe2ll be
given +o each perscn who z2ntered an appeecance of record at +he hearing. and nc
order ir such matter or proceeding shall be entered by the Commission unbil at
least five dsys after such suppismentsl notlice has been given.

Any perty who weiuld be affected by such proposed order may submit
written exceptions, objections and suggestions to such order and to any further
rveccrarendations of the Examiner, at any time before an order is rendered by the
Commizsion in such matter or proceeding. All such written exceptions, objere
tions and suggestions raceived “by the Commission in connection with any matter
or proceeding shall be filed by the Commission as a part of the permanent

record of such matter cr proceeding.

-8~




RULE 1219. LE NOGVO HFARTNG BEFCOKE COMMISSION

Wnen «ny order has been entered by the Commission pursuant to any hearing
held by an Examiner, any party aldversely effected by such order shal‘l have the
right %o have sucln matier or proceeding hesrd de novo bvefore the Commissisn, pro-
vided thu® within 30 daye frow the date such order is rendered suth party files
vith the Conmission a written appllcatlon for such hearing before the Jomwssion,
if such appiiestion is filed, the matter or proceeding shall be set for hearing
before tne Coamlssicn at the next reguiar hearing date following *the expirastion of
fifteen 3oys from the date such application is filed with the Commission. In
sitch hearing before the Commission, the Commission shall be entitled to receive
and consider the record of the hearing conducted by the Examiner in such matter
or proceeding. Any person affected by the order or decision render«d by the Com-
misaion after hearing tefore the Commission may epply for rehearing pursuent to
acd In accordance with the provisions of Rule 1221, and sald Rule 1221 together
with the lew applicsble to rehearings and appeals in matters and proceedings

before thz Comnission shall theresfter apply to such matter or proceeding.

RULE 1220, NOTIOE OF COMMISSION'S ORDERS

Within 10 dsys after eny order has been rendered by the Commission; a
supplemental notice consiskhing of a copy of such order shall be given *o each
perscn vwno hasg enﬁered. an appearance of record in the matter or proceeding

pursuant to which such ordar is rendered.

RULE 1221. REBEARINGS

Within 20 days after entry of any order or decision of the Commissicn,
any person affected thereby may flle with the Commission an application for
rehesring in respect of any matter determined by such order or decision;
rebliug foeln the respect 1n which such order or decision 18 believed o bte
erroneons. The Comnmission shall grant or refuse any such application in whole
or in part within 10 days after the same is filed and failure to act thareon
withir such period shell be deemed a refusal thereof and a final disposition
of such applicétion. in the avent the rehearing 1s granted, the Commission

may enter such new order or declision after rehearing as may be required under

the circumstances.




RULE 1222. CHANGES IN FORMS AND REPORTS
Any changes in the forms and reports or rules relating to such forms and
reports shall be made only by order of the Commission issued after due notice and

hearing.
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RUSSLGL O, MANK

ROSWELL PETROLEUM QUILDING
ROSWELL, NEVW MEXICO

July 24, 1855

Mr. J.» 0. Terrell Couch
Logal Dopartmont

The Ohio 0il Companvy &
P. 0, Bex 3126
Houston, Texas

Re: Proposed Amendment of Rules of New lexico
0il Conservation Commission

Dear Hr. Couchs

I am sorry that I did not have an earlier opportunity
to forward my written comments on the proposed rules of proce-
duire prepared by the committee of which you are a member. I ap-
preciated very much the invitation to submit my views, and I an

doing so herewith.

At the outset, I would like to oxpress the view that
experience under the rules wili be the most effective mecans of
determining the changes which should be made. The following ad-
ditional changes scem to me to merit consideration. As you will
note, some of them are merely matters of draftsmanship which you
may 5isregard if you do not feel that they are an improvement.

1., I mentioned at the hearing the apparent conflict
between the provigions of Rule 1204 and 1209. Kule 1204 con-
tains the mandatory requirements that '"notice of h hearing
before the Commission and notice of gach hearin ge% re an_ex-

iper" shall be given by personal service and publication.

Rule 1209 is entitled "Continuance of Hearing Without New Ser~
vice®, and provides that a matter as to which notice has been
published for hearing before an examiner shall be placed on the
regular docket of the Commission for hearing if an objection is
filed by an interested person within three days prior to the pro-
posed hearing, The rule then continues to provide for only a
supplemental notice to parsons who have appeared in the proceed-
ing as a prerequisite for the Commission Eearing, As I read the
mandatory and ungualified requirement of Rule No., 1204, no valid
hearing could be held befors the Commission, whether on contin-
uance under Rule 1209, or otherwisc, without personal service
and publication. As f209 is written, it does not contemplate
such service. One manner of eliminating the contflict would be




Hr. Jo 0. Terrell Couch B July 26, 19353

to dinsert after the words Unotice of cach hearing Lefore the
Cornmaission,” ipn Rule 1204, the followiug: “except hearings con-
tinued by an examiner as provided in hulce 1208M,

2. The sawe apparent confliect existg batucen Rule 1209
and subparagraph (c¢) in Rule 1207. The latter provision requires
a supplemental notice not less than ten days before the date of a
hearing before the Commission, wvhersas under the provisions of
Rude 1209, & matter set before an exasiner will be continued to
the next regular hearing of the Coumission in case of objection
without refercence to whether time is available for the supple-
mental notice required by subparagraph (c) of Rule 1207.

3. We discussed individually the attempt of the draft-
ing committee to combine under Rule 1207 Ysupplemental notices®,
every type of service or notice which would occur subsequent to
the original service and publication. While the objective is a
desirable one, it seems to me that it is not appropriate to treat
the proposed report and recommendations of the examiner as a “sup-
plemental notice” as is done in Rule 1217. The same observatios
could be made with reference to treating the Comaission's orders
3% a supplemental notice under Rule 1221.

4, I believe that the phraseology of Rule 1203 would
be improved if the words "known to applicant were inserted in
lieu of the words "insofar as applicant belicves"™ appearing in
the third line from the end of the rule.

S. At the June Commission hearing you will recall
that there wag some discussion as to the due process of law as-
pects of Section 1209 if notice of a hearing before an examiner
ig published, and the hearing is actually held before the Com-
mission on continuance, with no publication of notice of the
Commission hearing as such. I think that this may pose a prob-
lem, but that it can be handled as suggested, 1 believe by John
Woo&ardz by making the published notice include the possibility
of continuance for hearing before the Commission as provided by
the rules and regulations of the Commission.

6. If, as suggested, by El Paso Natural Gas Company
I believe, the examiner is given the expr&3s power to exclude
testimony or evidence in Rule 1213, I believe that provisions
should be made for making a tender of the proof so that it would
be ir the record when considered by the Commission. The exclu-
sion could then be assigned as error and passed upon by the Con-

mission.

7. With reference to Rule 1217, I am curious as to
the Yprosecuting function® which is referred to. I do not know
of any "prosecution that would occur before an examiner, and it
would seewm to me that if it is intended to prohibit the examiner
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from participating in the hearing, other than as an umpire, that
should be s0 stated. Yhe last sentence of the first paragraph
of Rule 1217 does 1o harm, but it scems to we that the provisions
for disqualification by the pavties is perfectly adequaie without
it. The procedure is patterped after our statute providing for
disqualification of District Judges, which puts the burden on

the parties to disqualify. It presunes that the judpge will be
impartial without an express requirement to that effect.

0f the foregoing suggestions, 1 consider numbers 1 and
2 to be quite important as they wundoubtedly will result in an at-
tack on the jurisdiction of the Cowmission if the conflicts are
not elimirated. The remaining matters 1all in the general cate-
gory of “observations®™. 1 have the feeling that the procedure is
unduly extended by the filing of the proposed report of the ex-
aminer, filing and possibly argument befcere the Commission of ex-
ceptions thereto, entry by the Commission of an order and there-
after a trial de novo gy the Commission of the same issues, fol-
lowed by the possibility of a rchearing. I am confident that
only matters in which no controversy is anticipated will be heard
before examiners under these circumstances, but perhaps, until
the volume of cases becomes much greater, that will be desirable.

Hay I again express my appreciation of your invitation
to file these recommendations. I am sending copies to Messrs.
Gurley, Kitts, Kell.hin, Sellinger and Woodard, who, I understand,

composed the Commit‘ee.

With best personal regards, I an,

Sincerely yours,

Ross L. lalone
RIM:be

cc: Mr. John W. Gurley.//
Mr. Willard ¥, Kitts
Mr. Jason Kellahin
Mr. George Sellinger
Mr, John Woodard
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3. S. FREEMAN, Vice PRESIDENT July 25’ 19)5
Re: Case 903

Hules on Procedure

031 Conservation Commission
P, O. Box 872
Ssnta Fe, New Mexico

Attention: ¥Mr, Charles M, Reider

Gentlemen:

Thank you for your letter of July 22, attaching a copy

2 : of the transcript of the hearing held July 14 'on the revision of

: Section "N, Rvles on Drocedure, governing hearings to be conducted
' ‘ by Trial i xdminers.

We are herewith attaching our suggestions and recomrenda-
tions for revison of Section "H". You will note that we reconmend
amending Rule 1209, without the necessity of a wholesale change of
rules, VWe have attempted to keep this revision as simple as
possible,

o T BT

vt & e+

We are returning the Transcript of Proceedings,

GWS: dd
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COnUUSTIRG CF HiAnINGS

nule 1209

(a}) ilearings before the Cowndssion shall be conducted without rigid
formality. a transcript of testivony shall be taken snd vreserved as a part
of the oeriranent records of the Zomwnission. Any person testifying in response
to a subpoena issuved by the Jommission and any person seeking to testify in
support of an application or motion ov in opposition thereto, shsll be required
to do so under oath, However, unsworn comments and observations by any
interested party will be united end made a part of the record. Comments &and
observations Ly representstives of Uparators Committees, the United States
Geological Survey, the United Ztates Buresu of liines, the New Yexico Bureaun
of Yines and other competent oversons are welcomed, Deleted (Two memburs of
the Commission constitute a quorum for the transaction of husiness and for
holdings of hearings, but one mewber of the Commission may conduct a hearing
for tre purpose of receiving testimony only,)

Added: (b) The Commission may authorize any one of its members or any
member of its staff to conduct hearings on any application that may be properly
filed vefore it. .t the time of such filing, agplicant may svecifically request
that the matter be referred to an examiner, and unless such request is objected
to by any interested party at least ten (10} days rrior to the day selected for
hearing, the matter will be automatically referred; provided, however, the
Cormission may, at its discretion, have the matter heard before it at the
next rezular statewide hearing of the Commission. Applications eligible for
reference must be on file at least fifteen (15) days prior to such regular
statewide hearing of the Commission, except in emergency matters as provided
for in Rule 1202 herein, :

Added: (e¢) Such examiner shsll have the power to regulate all proceedings
held before them and perform all acts and take all mcasures necessary or proper
for the efficient and orderly conduct of such hearings, including the swearing
of witnesses, receiving of testimony and exhibits offered in evidence subject
to such objections as may be imposed, rvling on such objections, and shall
cause a complete record of the proceeding to be made and transcribed and shall
certify trhe same to the Commis<ion for consideration, together with the report
of the examiner and his recosmendations in connection therewith, It shall be
the duty of the examiner to send a copy of his report and recommendations to
each of the parties of record involved in the matter, stating that in five (5)
days he will file such report with the Commission and further advising that
excertions to s'ch report by any party adversely affected shall be filed with
the Commission five (5) days after the date of the intended filing by such
examiner., Upon receipvt of such exceptions to the examiner's report, the
Commission shall set the matter down for (a) de novo hearing or (b) upon
unanimous agreement of all parties entering appearances in the case for
oral arguments only, within thirty (30) days from the time any such decision
is rerndered by the examiner,




CONBUCTING wF HESARINGE
lule 1209

(a) tHearings bsfore the Commission shall be conducted witront rigid
formality. A trsnscript of testimony shall be taken and preserved as a part
of the permanent ragorde of the Coumission, iny person Lestifying in response
to a subpoena {ssued by the Commisaion and any person secking to testify in
support of an application or motion or in opposition thereto, shall be reguired
to do so under osth, However, unsworn comments and observations by any
interested party will bs united and wmade & part of the record, Commsnts and
observations by representatives of Operators Committees, the United States
Geological Survey, the United itates Bureau of Hinss, the 'icw Mexico Bureau
of Xines and other competent persons are welcomed. Deleted (Two membors of
the Commission constitute a quorum for. the transaction of business and for
holdings of hearings, but one member of thoe Cowmission may conduct & hearing

for the purpose of receiving testimony only.)

Added: (b) The Commission may authorize any one of its members or any
member of its staff to conduet hearinga on any appllcation that may be properly
filed befores it, At the time of suoh flling, applicant may specifically request
that the matter be referred to an examiner, and unless such regusst 18 objected
to by any interested party at least ten (10) days prior to the day selected for
hearing, the matter will be automatically referreds provided, however, the
Cormiseion may, at its discretion, have the matter heard before it at the
next regular statewide hearing of the Commission. Applications eligible for
reference must be on file at least fifteen (15) days prior to such regular
statewide hearing of the Commission, except in emergenecy mstters as provided

for in Rule 1202 hersin,

Addeds (¢) Such examiner shsll have the power to regulate all proceedings
held before them and psrform all sots and take all m:asures necessary or proper
for the efficient and orderly conduct of such hearings, including the swearing
of witnesses, receiving of testimony and exhibits offered in evidence subject
to sush objootions ae may be imposed, ruling om such objections, and shall
causs & complets record of the proceeding to bs made and transoribed and shall
gertify the same to the Commis<ion for consideration, together with the report
of the examiner and his recommendations in connection therewith, It shall be
the duty of the examiner to sgend & copy of his report and recommendations to
each of the parties of record involved in the matter, stating that in five (5)
days he will file such report with the Commission and further advising t at
exceptions to such report by sny party adversely affected shall be filed with
the Commission five (5) days after the date of the intended filing by such
exaniner, Upon receipt of such exceptions to the examiner's report, the
Commission shall set the matter down for (a) de novo hearing or (b) upon
unaninous agreement of all parties entering appearances in the case for
oral arguments only, within thirty (30) days from the time any such decision
is rendered by the examiner,




e NUUSTPLING 1 HUAWINGS

Hule 1209

(a) lloarings before the Commission shall be gonducted witrout rigid
formality. A trunseript of testimony shall be taken and preserverd os a part
of the nermanent recorde of the Commlssion, any verson Lestifying in response
to & subpoena issued by the Commission and sny psreon sesking to testify in
support of an application or motion or in opposition thereto, shsll be required
to do so under osth, ‘Howsver, unsworn comments and observations by any
interaested party will be united snd made & part of the record. Jonments and
obssrvations by reprosentatives of ‘iparators Tommittees, the United States
Geologieal Survey, the United States Buresu of ilines, the New Mexico Rureau
of Yines and other competent persons sre welcomed. Delsted (Two wmemburs of
the Commission constitute a quorum for the transection of husinese and for
holdings of hearings, hut one meuwber of the Coimmisaion may conduct a hesring
for the purpose of recelving testimony only.)

Added: (b) The Commission may authorize any one of its members or any
member of its staff to conduet hearings on any spplication that may be properly
filed before it. .t the time of such filing, applicant may specifically request
theat the matter be referrved to an examiner, and unless such request is objected
to by any interested party at least ten (10) days prior to the day selssted Yor
hearing, the matter will be sutomatically reforred; provided, however, the
Cormission may, st its dlserstion, have the matter heard befors it at the
next regular statewida hearing of the Commission., Applications ¢ligible for
reference must be on file at lecast fiftaen {1%) deays prior to such regular
statewide hearing of the Comnission, except in emergency matters as provided
for in Rule 1202 herein.

Addedt (e¢) Such examiner shall have the power to regulate all procesdinpgs
held before them and psrform sll acte and take all i:asures necessary or proper
for the efficient and orderly conduet of such hearings, including the swearing
of witnesses, receiving of testimony and exhlbits offered in eovidence subject
to such ohjections se may be imposed, ruling on such objections, and shall
cause a complete record of the proceeding to bs made and transcrived and shall

-cortify the same to the Conmls-ion for vonsideration, together with the report
of the examiner snd his recommendations in connection therewith, 1t shall be
the duty of the exaniner to send m& copy of his report and recow:endations to
each of the partiss of record involved in the matter, stating that in five (5)
days he will file such report with the Commission end furthsr advising that
exceptiona o such report by any party adversely affected shall be flled with
the Commission five (5) days after the date of the intended filing by such
examiner, Upon receipt of such exceptions to tho examiner's report, the
Commission shall set the matter down for (&) de novo hesring or (b} upon
unsnirous agreement of all varties entering appearsnces in the case for

oral arguments only, within thirty (30) dsys from “he time any such decision
is rendered by the examiner,




CoRVUCHLILG F HEanIRGE

iiule 1209

(a) ilearings bsfore the Commission shall be conduoted witios.t rigid
forrality. & trenseriob of terctirony shall be taken and preserved ss a part
of the vermanent records of tne Jowslosion, Any person testifying in response
to a subpoens issued by the Zoxmlusion and any person seeking to testify in
support of an applicatlon or motion or in opposition thereto, shell be raquired
to do so under osth. Howaever, unsworn comments and obaervations by sany
interested party will bs unitsd ond made 8 et of Lhe record,  Commsnts and
obgervatinngs by raprosentatives of Uporators vosmittees, the United [ ates
Leologleal turvey, tha United tates turesu of iilnes, tho Huw "exico Burasu
of “ines and other competent cevrsons are welcomed. Delsted (Two wemburs of
the Losmission constitute & quorum for the tranzectlon of husinesa and for
holdings of heorings, tut one member »f tho Comndsaion may conduct a hesring
for tie purpose of rucciving testimony only.)

Addeds (b} “The Zommission may authoriz¢ any ome of its menbars or any
maubar of 1ts staff to conduct hearings on sny spplication tnat may ba properly
filed besfors it. 4t the Lime of such £iling, applicsnt may s:cclficslly request
that the matter he referred to an cxsminer, snd unless sueh requasst is objected
to by any interasted perty st least ten (10) deys prior to tie day rulected for
hearing, the natter will be sutometically vefeorredsy provided, howoever, the
Cormission may, at its dlscretion, have the matter heurd befsre it st the
next regular statewide hearing of the Conmission. Applications uvlipihle for
reference must be on file at loast riftaan (15) days prior to sueh ragular
statewide hearlng of the Jommission, except in emergency ratters &e provided

for in fiule 1202 herein.

Addeds (e) Such exsminer shcll have the power Lo rogulste all proceedings
held before them and perform sll aots and take all miesures nacassary or proper
for the effioient and orderly conduet of such hesrings, including ths swesring
of witnesses, receiving of testimoeny and exhibits offered in evidence subject
to suech ohjectiona ss may be imposed, ruling on such objections, snd shall
csuse & complete rucord of the proceeding to be made and transerived and shall
cortify the ssme to the Commis:- ion for vonsiderction, together with the raport
of tte axaminer and his recosmendations in connsction therewith, 1t shall be
the duty of the exawiner to zend a oopy of his report snd raconzendations to
vach of the parties of record involved in the nsatter, stuting that in five (5)
dsys he will file such report with the Commission and further advising t at
exceptions to suoh report by any perty adversely affacted shall bs filled =ith
the Commission five (5) days after the date of the intended flling by such
axaminer, Upon receipt of such exceptions to the examiner's report, the
Cormiosion shall sst the matter down for (a) de novo hesaring or (b) upon
unanirous sgreement of all partiss enterling eppearsnces in the case for
oral arguments only, w!thin thirty (30) days from the time any such decision
is re:ndered by the examiner,




C. MEILVIN HNEAL TELEPHONES:
W . GnlrD. JR. 3-5171 3-5172

4. W, NEAL F. 0. BOX 1326
NEAL & GIRAND
LAWYERS
NEAL BUILDING
7 HOBBS, NEW MEXICO

- July 8, 1955,

Mr. William F. Kitts,
¢/o0 0il Conservation Commission,
Santa Fe, New MeXico.

Dear Mr. Kitts:

The writer respectfully proposes certain changes
in the proposed Rules of Procedure offered by your
Committee at the June meeting of the 0il Conservation
Commission.

Since Rule 1202 is being amended, I think that
the emergency Order should be valid for more than 15
days. I would suggest thirty days.

I suggest the following changes in the Rules
enumerated:

1. In Rule 120¢, in the first paragraph, sub-
number (a), that the words, "“give or" in
lines one and two be deleted;

2. In Rule 121b, delete after the word, "Commission",
on line two betore the numeral (1) through the
word "or'" appearing on line three before the
numeral (2) and re-number;

3. In Rule 1217, delete the 1rirst -sentence. 1
would also suggest under Rule 1217, that Paragraph
3 be amended so that a time be f'ixed in which
to inaugurate proceedings to disqualify an
examiner;

4, In Rule 1215, in the last paragraph thereof,
delete the period and insert a comma and add,
"and coples ot such exceptions, objections and
suggestlions to such Order be rurnished to each
person who entered an appearance of record at

the hearing".



Mr., William F. Xitts,
Page Two,
July 8, 1955,

6. Rule 1219, I suggest that after the word,
"or', on Page 8, be added the fcllowing:
"Order further Hearing", and delete that
portion of the Rule appearing on Page 9;

7. I suggest that Rule 1220 be deleted in 1ts
entirety. 1In regard to this Rule, I see no
need for it in light of your Rule 1222 for the
reason that a trial De Novo before the Commission
on a8 matter which the Commission has referred to
an examiner and entered its Order based upon the
examiner's report and the record made before the
examiner would serve no purpose except to delay
the entry of a final Order.

I take this opportunity to compliment you and
your Committee on the fine job done in the preparation
of the proposed Rules and offer the above only as suggestions,

Respectfully submitted,

NEAL & GIRAND,

G/bc

cc: Mr. Jason W. Kellahin,
Attorney at law,
Santa Fe, New Mexlco.

Mr. Jack Campbell,
Attorney at Law,
Roswell, New Mexico.

Mr. Willlam B. Macey, Secretary,
011 Conservation Commission,
Santa Fe, New Mexico.

Mr. Terrell Couch,
¢/o Ohio 0il Company,
Houston, Texas.
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OIL CONSERVATION COMMISSIONM
P.O. BOX 871

SANTA FE. NEW MEXICO

July 22, 1955

Mr, John Woodward

Amerada Petroleum Corporation
Ps0s Box 2040

Tulsa 1, Oklahoma

Dear ¥r, Woodward:

I enclose a copy of the July 1ith hearing of Case 903
regarding the Rules on Procedure.

Wo would appreciate it if you would glve this transcript
your early attention and forward to us your recommendations
and, if possible, a rough draft of Section ™' of the Commissionts

Statewlde Rules and Regulations,
Very truly youra,

Charles M. Reider
District Enginser

CMRsbrp
Enclosure

e AR
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OlL. CONSERVATION COMMISSION
. O. BOX 871

SANTA FE. NEW MEXICO

July 22, 195%

Hr, Terrsll Couch
Ohio 01l Company
P.0, Box 3128
Houston, Texas

Dear Mr. Couch:

I enclose a copy of the July lith hearing of Case 903
regarding the Rules on Procedure.

We would appreciate it i1f you would give this transcript
your early attention and forward to us your recommendations
and, if possible, a rough draft of Section WN" of the Comnissions?s

Statewlide Rules and kegulations.

Very truly yours,

Charles 4., Reider
District Enginesr

CHR3brp
Enclosure
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OlIL CONSERVATION COMMISSIONM
1

P.C. 80X 371

SANTA FE. NEW MEXICO

July 22, 1955

¥r. George We. Selinger
Skelly 0il Company
P.0s Box 1650

Tulsa 2, Oklahoma

Dear Mr, Selinger:
I enclose a copy of the July 14th hearing of Case 903

regarding the Rules on Procedure.

We would appreciate it if you would give this transeript
your early attention and forward to us your recommendatione
and, if possible, a rough draft of Section '"N" of the Commission's
Statewide Rules and Regulatione.

Very truly yours,

Charles M, Relder
District Engineer

CHMRtbrp
Enclosure
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OIL CONSERVATION COMMISSION
P. O. BOX 871

SANTA FE. NEW MEXICO

July 22, 1955

Mr. Jack M. Campbell
Je Po White Building
Roswell, New Mexico

Dear Mr. Campbell;

I enclose a copy of the July 14th hearing of Case 903
regarding the Rules on Procedurs,

We would appreciate it if you would give this transoript
your early attention and forward to us your recommendations
and, if possible, a rough draft of Section “"N" of the Commission's
Statewide fiules and Regulations, -

Very truly yours,

Charles M. Reider
District Engineer

CHR:brp
Enclozure
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10: _ip9,oed liies of :ypogedura

Pl W, B - B00Y
Lew rexieo il Guaservation Cn:-jasion
Santa Fe, ow -exico

Uear Sim

The Cowmiselon haa sub-itted a draft of a proyosed reviasion of fules 1201-1423,
irciusive, of the Hules of irocedure of the Cou ission, incorporating (rovisio-s
for hearings bsfore exa:iners,

4 rovision of the Hules of Frocedure is necensitated by the onsctient by the
1955 Legislature of lew .exico of Hengte Bill 229, Chapter 235, Laws of

Rew »extgo 1955, providing for ths appointrent of exauiners to corxiuct hearings
on ssatters co:ing before the Cox:ioaion.

1 wish to eus:zent on Rulees 1217 ard 1220, J have herctofore statcd sy objections
to Rule 1217, 1 shail briefly restate them here and then discuss Rule 1220,
Rule 1217 is obJectionable on jrinciple.

[A] .

ine of the objectionable features of Hule 1217 is fourd in this langumge:

"o exmniner shall conduct any hearlng in any snatter or
procesding for which the exasiner has comducsted any part
of the investigetion, = = *,¢

Since any ce-ber of the Cowniseion nay serve as an esasiner under the irovisions

of lenate Bill 229, I ses 110 reason why ary -e:bor of the Joruiission, or ay

other ;erazon who :ay be appointed as an exa-iner, should be disqualified becauve

of hie knowledge of the fiats, iroceedings before tre Co:x -ission are highly
technlcal., iny person who attesjtz to function without having investigated the
facts on any natter to be ..eard before hir sawmot, in my opinion, function prroperly.




fnothar objectlionsbie festure of Rule 5007 is found in this dangiae:

"in the event tre spplicant or petitionsy, op arny
oth=pr jarty wio has entered an ap.sarance in any
“attaer or procecding, eancivdes thut the e aiuer
to whom the =atter or pruceeding Hias besrn reforred
iz for ary reason digsqualified to act therein, the
yarty comtousding that such disquailfication exists
phall flle with the Cormission an affidavit stating
that such purty beliewas trhe exa iner to bs dis-
qualified, JSuoh affidavit -ay be filed at any tive
[rior to three (3; 4Asys before the dnte such :atter
or jrocesding 18 set for hearing.”

Undey the jrovisious of senate BiIl 229, no jerson -ay be forced %o have his
satter heard bafore an éxa-iner, 4ithin three days jrior tos the tize set for
heardng, one -ay objaot 1o a hearing befvre the exasiner. Iin this event the
catber »ust then be heard by the Cosisleston. it see:z to g the statutory
right of objection to a hearing before an ern:drer should not be further
fortif{iad with the rigat to objest for vo reason at ail to a particular
exaidner,

shether a: exa:irer 19 s quaiified ;erson to gonduct a hearing should be far
the sole detexr:ination of the Coundssion, If he is not qualified for any
reasun, then he should not, of course, be an exa:iier, Hut a dete:r inustion
of the fitness ard qualification of an exariner is the sole function of the

sodsgsion, in 5y judgoent. To hold obtherwise woulid be to plsce it within the
power of aun appilcant or retitioner or any .arty who has entered an apjiearasce
in any matter oy procesding to discualifly each exa-{iner to whos the Covsission
pight refer a .atter. 1 do not believe that it was the intentiom of the

Legislature, in ad:inistrative proceedings such as are conducted by the Con:ission

uivier jrojerly delegatced authority, that oue shouid have the right to disqualify

en sxaciner to whoz & ~atter ras besn peferrcd, on tie sole ground that he believes

tihe exasiner to be disqualified,

1 nave Heretofore stated to the Cusmission thut livle 1220 is objectionable., I
have not statod for the record t'w basis of =y objection, I n.w wish to discuss
‘at sose leagth livie 1220,




i wish to disguas the deo novo provisionz of Josste Bio 227 in cormsetion with
ftula 1225, ine do 2wovo iroavisions of the dbLL ave cortalned In this language:

“Chen any  Atber op procosiiny o reforres to on
ox» lrar awd o degision is rendersd therasn, any
pavty adverse.y affeatsd zaso: Laavae ths prlight Lo
pave aald atter Leaed de novo vofore hee Joo isgion
uion apeiieation flico with fhe Jor lasion within
39 days {ro: ths tire avny sueh dccislon §s porcer d,”

That ;art of Rule L-2) winlch i wish Lo discusg s rolated Lo tig de uavs [ro-
vislona of .enate BLIl1 “29 is contuined v this jrovisiom

"Any person affected by the order «r degision reriered
by the Gn.igglon after tearlug Lelfore tie S0 igaion
vay &uply for relesrlog jursuant to ’d in sceordwnice
with the jrovisions of Hule 12223 wywl gaid duie 1222,
togethor with the lav aprlicable 1o vohaearings and
ayyeels in catters aud procesdings vefure the Cour lssion,
shall thereaiter apply to such watter or itocesdings,”

Senabe BiL) 229 Svntedne np Fravision Lo e
sudiodel levioe of any opder or Usciaion of
tha ggz:*«;‘{t&ﬂi@}-

Senate BLLY 279 containe neither mn exirens nor an lspiled jeovision for a
Judiolal review of any ordor or deciaion of the Co.:isafon., Tue biii does
gontain an express provimion which gives to & rarby adversely affectsd by a
dscision renderad by the Uoiwnission on a ratbsr referred to an sxsidier

the right to an adwintstrative review on appliestion for s de novo hearing
ande within thirty days €ro the tise of the rendition of the docision, Eut
Liis A9 oot & provision for a Judlelal roviex,

epave LI 2% Gorkadns ne ixovielow Lor isheardag.

fre only provisfon for an zd-drdstrative roview of an order or deeision of the
Cos ission provided by cenate BLil 222 is that of a de novo nearing npop u
5 0 : . if an add.istrative review of an order ar
deoision of the Coxnission upon 3 ratiter heard by the Co uission i3 desired
it zust be ssught under the jrovisions of ieation HI=723{a;,{b), by the filing
of a petition for rehenying. It is Luportant, I thirk, to take note of the
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differaince in the ;eovisions >f senate 311l 229 yroviding Lor ad dintel. ative
review of nn onley or dsoial.u of the Comsig-lon on a atbter yroferred to an
exa.Aner arsk tho jrovisions of ‘ection 6--723in; jroviding for an ad inigtrative
revievw of an opdar op dscision of the Conalssion on atteras honxd by the

Co.. lssion. f & yarty t2 s rrocesdings before the Co. isuion vion a .atter
referred to an exa Juer wisheos or desiires an ad dnistrative review of an omder
or decision of the Cowunission, ho ~unt irosesd by way of an sppileation for a
de novo heardng. if he wishea opr desires an ad inistrative review of an order
or degision of a atter heard by the Cosnisnloun, he wust itoceed by way of an
application for rehearing,

Gonsiderad

3 (5 (£ R >

“hile the results to be obtnined on a de novo hLivaring under the jrovisions of
Jenate Bill 229 and the results to bo obtainsd on an application for rehearing
under tha provistons of Seetion 69-723{a) :ay colucldentally be the sare, an
appiication for & de novo hearing, though filed within twenty days of tha entry
of an ordor or decision of the Joiu:isalon, cannot be considersd an apglieation
for rehearinyg. The two appilcations are different. They are different in
nature and as to content,

ihe sdidoletrative Heviaw iravided fop Undze Jenate
Bl 229 rxtets ap a iatter of Hight.

A de novo hearing upon any mattor referred to an exainur exists as a :=atter
of right. The Co:x.isaion .ust grant a de novo hearing. 1t tas no disoretion
in the zatter. The fact thst an adadnistrative review of sh order or dscision
of the Cown:isaion by de now hewrding is exjressty granted as a catter of
right negatives the assunition that the .aygislature had in mind extznding the
right of Judicial yeview to such jrooceedings.

ziove Jlegxdug

in & de novo heardng the Comndmsasion ust again go $nto ail the evidence and
render its decision anew. There is o statutory 1llwitation om the scope of an
adiinistrative review afforded by a de novo hesring. [t is Lsjortard to
notiee that this is nob true of the soope of an adninistrative review affordad

by an apglication for rehearing.




2058 of ag dulotrabive tevied onoan o vlication
for cenesckog 1o Lodted.

By stetute the =009 of A as dndatrative review on an a: lication for rehonrdng
{8 idudted. The appileant ..st set forth the raspact in whilch an opder or
degision of tiw Jo. isslon is boligved to Le srroneoun, noa rehearing he ia
MHaitad o thoege catters ralged In the agriilcation, -~nd, recardiless of what

he raises, the Cou:lgsion 18 under no statutory duty to prant a rehsaring, In
faot, tha Consisaion cay wsfuse Lo hsar tha applisytisa =t atll; elther tarough
the expedient <f an order den ‘ing the applilecation in whole or in part or
through the oxpediont of letting the ton-day statutory period within which it
nust act expire, thus refusing a rehearing.

It requires no oitatisn of authority to de onstrate tiat an ad-inistrative roview
of an adsdnletrative decislon is not a judiclal review of an ad inistrative
deoislon. An adeinistrative roview of an aduinistrative decision cay be hal
before any ad:dnistrative agency to whlah such adizinistritive funotion tas been
delegatod. All that hea been done under the de novo jrovisions of Senate Hill 29
ie to delegate to the Uil Conservation Cosudssion the powsr and authority of
adidnistrative reviev of 1ts orders amd dectsions n :atiers referred to an exa:iner,
e Courission had the ;ower of ad:inletrative review of its ordera and decielons
on natters not referrsd o an exaxzinsr uivler the provisions of isotion 69-223{a,
by way of an application for a rehearing. io right of judielal review of the
ad:inistrative review of the Coumidesion on a mattor referred to san exariner i
expressly contained in lanate 1iil 229,

An aduinistrative review of an order or decision of the Go:silesion made ujon a

hearing de nows, or <ade upon a rehearing, is not the 2are as a Judicial review of

an order or deeision of the Couxliesion, VUpon an adiivistrative review, the Jon-
wission vay either affir:, ~odify, or vacate lts jrevious order in whole or in

jart. It vay, i€ 1t sess £it to do so, enter an entirely now onier or any srdepr

which {t thinks it should have entered in the first lustance, o_n a8 judiclal review
of an order or a desision of the Couwiesion, the ‘ourt way deter:ine only whether

the order or decoision of the Cousleslon was proger or isproper. [t :ay not substitute
1ts Juigoent for that of the (eunlssion. The .egisiature appears to have nad in ~4nd
the distinction betwesn a judicial review on a trial de novo before a court and an
sdoinistrative review by the Commission of {its order or desision on & hearing de nove,
In Nenate Bill 229 no provision 18 .mile for a Juilcisl review of an order or desision of
the Corxlission yrde and entersd on a de novo hearing., 3y ispilcation, 1t apjears
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that no Judleial roview of the de novo ordor or declaslon was eonto piatud by
tio . agislatura. £ it had been tie wiil of tle weglalature that sugh an opier
or <egirion ahould be the subject ot iwdlelal rovisv, all 3t bad Lo 40 wes to
say 83, Ihls it did aot do,

snlg kreviasjon for fin;cfl‘!_»p_g_g),; avige ie Cortalied
sn.eekion oY= 0).hi.

The naterial yrovielons of Seation &y-223.a,, b, sov . exies Htatubes L4,
are as followst

“{a) w«ithin twenty (3] .ays aftaer entry of any ordar or
deslision of the couwimsion, any peraon affected theproby
way f£ila with the cosmiealon an applicatien for rehearing
in rospuot of niy catter deter:ined by sueh order op
decision, netiiiyg forth the raapect in which such order
or decialon is boliewsd to heo erroneous. The govuipsion
ahall gravt or refuse any such application in whele or
in part within ten (10) days after the sa e (s {ilel

and fajlurs to aoct thereon within auch pericd shail be
deensd a rafusal thereof and a final dispusition of

such application. In the eveut the rehearing ie

franted, the coadssion uay enter such new order oy
dsoisgion after rehearing ae sy be reguired undsr the
aircurstances,

(b} Any party Lo such rehesring proceeding, dissatiefied
with the disposition of the spplication for rehesring

nay appeal therefron to the distrigt sourt of tha gounty
wherein is loeated any property of sush jarty sffected

by the descision, by filing a jetition for the review of
the action of the cousmission within twenty (7)) days
aftsr the entry of the srder follaing rehwering or

after the refusal of rehearing &s the cane -ay be."”

Judicial review of an administrative decision dows not exist as a iattsr of
right., Ap;eals to the court frou dscialons of an ad-lcistrative agency Lay be
granted or withheid at the will of the .egislature., o gitation of authority
is needad to sustain this statqs ent,
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A Meter ok veeislon of tie oo iaslon lmpasiug
af e sicideation Lop “obgardag Gd pot ooy pder
gk vugioion of fhe Cg o teaton” Abhin bog . eandng

of ceetion Ape 2% 0 of {he Shotute.

e gtatutory tho Car {1000 =0 oy, teatlon 1ov veresedoy begdns Lo yun

with the e tey of "ewny urder or Gecision ol Livw Cor laglon,’ ibout this, thers
can be oo cordroveray. ats o tihe snyress croviaion of csction GY-223ia),
Lrder Jubsestion ia,; o3 the statuts a c.otion for a vehsariug . ust bo filed
within twenty daye 58 Lio date & the sntry of “any ordar or degision of the

Co =isglen.” The Jo.0 igalon ansnl graat or refuse thoe apriicition in vhale ar
In part within tea daye after Lhe ge e s flled, £ it Falls Lo sel tLheraon
within the Len-day jeriod this ecistitutes & refuesl ard & fimai disrosition of
the application., f o romearing is graated {he Vossdgsion .y enter such new
order or lecislon aft«r renearing az ay be reguirsd under the gircusatnnoss,
The granting or refvaing of the ajppiication in whole wr in rart, or the entry

of a new order or dscision ofter rehoaring, caunst on ~ny theors ba =2atd 6o

be "any orider or degision of the Uoo.ission” within tiwe oaning of Sucasaotlion (&)
of bhe stabute, Tu 8o cosstree the slatute wouid ha to paradt the f1idng of
sugceasive ajjlicationn for rekenrings, ila wonld raidlor the statute unworkable,

Under subsection (b a party to a prehearing procesidhig, fiasatisfisi with the
digyosition of tine spplladins for rohiwaring, 47 a peal Lo Whe district court
by flllng a petition for revies within twenty days after tae satry of the swxter
rollowing the rouneariug, or alter the rofussl of reheariog ss the cave -ar be,

by g oy sseledoan of the Lo isslon, «3ihin bhe
aesniog oL caaction §2=:23 a0, luclwduas niy bhe Firad
<Ligr pr vegladon of the uucalaskon.

while Judieial review by =;posd, rrovided for by scetlon L9«123.b), 1y feow

the disposition of the applicstion for rehearing Whicn ~ay conmist in the granting
or refusing of sush appiieation in wunols ur Jn part, or the entry of & new oprder
or desistion aftar reéhasrdng, aotice -ual be 2axen of the fact thnt the apreal

is initisted, a:d can only b: inltiatad; by the fildvg of un appilention within
twenty days fro. vha antry of any order or degigisn of toe Coo igsion., 1t ie
tharefora oglecr L the her: "any srder op izeluton 2 Lhe Uonlesion” ne vaed
in seotion 6Y-723.a; ean refor Lo, aid deas rafor oniy €05, the Uirst snd original
order oy decision of tha Comission, iba berm Ysov' wag nit intendsd to b3 used
in the sense that an applisant could saioet wileh of several orvers or -lecisions
that ight be aaberad by he Coo iszlan on wnlel o slght Ll an appileation
for reheardng., iatiior LLa teru Yany” suo usad Lz deserila b$hie entry of an order
on the subjest atter 0 the waping fron wbich one dlasatiaficd with the dis-
rosition .ff ~ -wbion for renonrdug ::ight hawe a Judiclal reviaw af Lha. order
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by way of an appesl Lo & cistrict atuvt provided Ly ol lowsd the stedutors
vandate ~f [Lidas nlo nip.denti o Tor o rahearin: wlihin the Luornbe~ins
strdutory paricd Oron the date of the enbry of the orieor., ihls i uade

clear by the statbory ;jroviaion that tie afpsul ls fro. tha enbry of the spder
folluwdng rehearlig or (ol owlag the refussl of vonzariop. e inltinl steg
in perfecting tue apjeal fron the entry of the srier [ollewing rehearing op
the refussl of relwaring is tha .sedatory and Juriedictional rasuire et that
an applicationfopr rehosring be {filsi, not »ithin twenty daya fro the entry
or fadlure of the entry of an orier disposing of the ajppiisstion for rehearing
op the subry of a now oner wr deoision aft:r a prehaaring 7 tho entry »f an
order on a hesrdng de oavo, but within tweaty Jdagrs of the date of the entry
of auy order or decision of the lu.risaion,

ooy deardiy Cnrnch ba ol

The ti e alesgit involved 1n the exereisg of the rig:t to & Je¢ nove hesring on
a sabter referred to an exwsiner and the gxevrcine of ths right of judielal review
of the disposition »f an applivation for a vehearing on a . atter leard before
the Cocmission i such that a Judlicial paview of the disposition >f & atter on
a de novo hsaring cannot be tad, The practicsl offect of establishiig a
thirty-day period fro: the tive »f the rondition of a degision by the Corsdssion
on a satter refarrcd Lo an arza~iner within which the ¢ight to & de nove hearing
way be exereised, while retaindng the ;andntory axd jurfsdictional statuvtory
goriod fraa the date of the entry of an crder or docision on 4 nattar haard
before the Coasismion for the £illug ~f sn applisation for a rebearing s a
strong, if not a gonclusive, iadication that the @ oglslaturs bad ne intertion of
axtendiay the right of judielal review to a de v orier or sweaizion »f the
Counisaion.

It :ust be asswied that ths meorsisry wi:l, in tie futura as in the jast, jroxptly
and expeditiously, in compliance with action 6.~ 6 of the 171 tatutes, enter

ail miles, regulations, and orders in a buok xept for that puryowxe by the Cox:ission,
it 1s not assuied that the seeretary wiil withhold tha satry of any rder, rule,
regulation, or decision Jf the Co:wilasion frow enbry until aft r the exidration

of thirty days fran the re.dition of a rula, ior, o repulation »f the Cowxiusion,
It is to b& assused that the Comclaalon w11 [ awe uo distinction us to the tive

of the enlry of nny orier, nile, repulstion, or dscisjon o»f the Counisoion on

atters neard by the Cowwadsalion Iisell and atters referced by the Yox:dssion to

an exantner,

A elnple exazpie will filustrate wiai [ am atteutdng te say, A" appliss ‘
for an unoarthodox well location, The ~altor Iy refersed €0 an svacinar, An opder
or desislon of the Counlesion is rendsrsd and properly entered, denying 7. any
reijef. "A7 now has hia cholee of an aduinistrative review of this docision,
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be .ay have a de nove hesring without the rlght oF ludieial review upon sn anpli-
cation fiied within thir.y iays fro- bha date of the rondition =t the dec¢ision,

‘e ay have an wlidonistrative review of this deelielisn by way of a relgaring witn
the rigit of judlelal review upon =sn a:pileatisn for a rensipelng fiied within
twonty days of ths ontey of the order. it !s avidert tunt 747 cannot purs.e

his right of a deo nove hearing 2w, at tho 22 8 tive, jurs.e his ripht 5 Jullediul
review, it least, tic leglslative intent that "o ay do 8o lg aol sufficlently
glear to Justify the Co :lission in iz ordoavay to extond tie right 5f Judiedsd
raeview by rule to an oridar ur declislan of the Gomsnigaton on s de novo hearing.

The hlaht »f Sdieinl leviae
by & Rule of the Cow:jssgion,

There can be no objaction to stating a statubory provision as & rule. ihisg

has been done with raspoct to a rahearing in e 1222, Jut this has nat been
done in the staterent of Kule 1770, 1In stating iule 172D tie Co.slssion seaks
by edainistrative actlion to oxterd the rigid of huwieial revies to decisions

of the Joiadesion sade after 4 de rnove hearing authorieced by senate 311l 2292,
Heithier Jenate Biil 229 nor any other stetutory provision authorizes the
Cosznmission to do this., It is funda .entai that the Coumismton has only such
power and authority a3 1a exprsssly or by necesssry inplicalion delegatwt to it
The Legislature has not delegatzd to the Couwnission the jower or zuthsrity to
extend the rigi:t of judloial review to its orders »r desislons,,

Bottosid on the grovisione of Janate BLIY 229, ifule 1220 appears to be in
direct conflict with the provisloas of Sestion 69~223 of the statute whiash
jrovide the rocedural asteps to bs followed in orier to obtain a judicial
raview of an order or decision of the Co.ission. It follows that any
attespt to grant the rigit to appiy for s rehearing other than in accordance
with the rrovisions of 3ection 63=223 of the statubte can result oniy in
confusion, ~isunderstacding, & prodvabie wnlmsoarriage of juaties, saxd injury
to thoso atternpelng to gouply witn the ruls,

It is nA clear why the Counlssion enould give to the de novo provisions of
Senate 3{1ll 239 a conodruction which flacus RHuie 1220 in oonfiict with

seotion 69-:23 of the etatutas, when such action is naeitlier necessary -nor
required in order to ;erpetuats the rigit of a wearing de novo under the jro-
visions of Senate Bill 229 and the right of judiocial review under lection (7-023
of the stetute, Ihe oniy explanation offerabie is, tue Co-:ission ust have
considered the provistons of jenate Biil 229 as in confiiagt with the jrovisions
of seotion 67-223, ard that it was charged with the duty and authorisel by law
to resolve this confllet by the promulgation of the rule.

fothing could be farther from the truth, The two provisions of the statute are
not in conflict. And, if they were, st:tutory suthority to resolve such a conflict
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is rot one of the powors delegated to tiw Uorsdssion in the ad.fwstration of

the conneyvation lavwa of Lie Stabe of Tov  exico.
Lue exiabencs 28 tha fislt of Judioiasl avig

Y8 _Zop iotigidusi Uet rodnation,

It e sound thinding, I beliove, to sugsest to the Cowndgsion wthat it shouwd sivt
attert to pyejudgs or deteriiune liy rale the exiastence sf the right of Judicisl
revisw of its orders or deaislions, The existence or nonexistenve of tiwe right
of jidiedal review of an order oy desision of the Jousdssion is a -atter for

individual dJdetersination.

Yery truly yours,

Wi AL SGTRED BY
Lol TN YR

5"1 HQ F':—Btﬂi‘

¥ir'tfe

oot

The Honorsble dJohn F. Simae
Qovernor of New lexieo
Santa Pe, lew MHexico

The llonorsbie ¥, 3. ialker
Con-faslonor of iublig ..ands
Janta Fe, rew Jexieo

£ X H. b‘. t“’hittu
ie s Box 0L

Sunta Fa, lew [ exico

ipe Jo Wo Gurley

41 Conservation Cormlesion
santa Fe, hew Sexico

kr., Jason v, heilahla
Attorney at .aw

e o Box 597

santa Fe, liew 'exico

~1e John doodward

irerada febroleun Corporation
Box 7040

Tulsa, Oklsho::a

- r, Jeorge feiluger
Skelly 4l Company
Hox 1059

Tilsa, Klaho:a

e duok Cavpball
de a4 vikite Buildlug
Hoswell, rew “exi¢o

e Jds e Terre:l Gouch
The shivo 4l Corpany
Box 3128

fouston, Texas

“re Larry v. Turner
shasf Attorneys



LEIGERE 13k GIL CUNBY RYVATICN COMMISSION

CF LY STATE G NEW MERICG

I VL ATTIERER OF 19 HEARING

CLLLED BY THE G CURBERVATIUN

COMVMSINSIUNY O MAY My hiCl ©uUR

THE PUORPOSYE OF CONSIDERING:
CASE NG, 903
Graer No, Re681

IN THE MATTER OF TUX APSLICATION

COF THE GIL CONSYRVATICN COMMISSION

GF NEY MIAICO UPCN 118 MUGTION FOR

AN OEDER BEiVISING SECTION "IN'' « RULES

ON PROCLEDURE, OF TIE RULES AND
EQULATICONS OF THYE CCMMISSICH,
ORDER OF THE COMMISSION

e e Mt A it i S A s A 8 e 2k e At

EY THE COMMISSION:

This cause came on for hearing 2t 9 o'clock a. m. on May 13,
1955, June 28, 1955 and July 14, 1955 ot Santa Fe, New Mexico, before the
Cil Conservation Comrmission, hereinafter referred to as the *"Commisspon.

NOW, on this_ ~/_“;E:ij“da.)r of September, 1955, the Commission,
a yuorurmo being present, having considered the records and testimony adduced,
and having considered further the vecommendations of the Committee appointeyl
by the Comraission for the purpose of studying this cause, and the recome
mendations submitted by other interested parties, anu being fully advised in

the premises,

FINDS:

et 2 e

(1) That due notice of the time and place of hearing and the o
purpose thereof having been given as required by law, the Commission has ;
jurisdiction of this cage and the subject matter thereof. ,’

i

(2) That the advent of Chapter 235, New Mexico f.aws of 1955,
authorizing the Commiseion to implement an ¥xaminer System in connection
with hearings and other proceedings before the Commission, has necessitated}
the promaulgation of rules and regulztiions to govern the appointment and k
qualifications of such Exarniner, and to govern the procedure and conduct of |
hearings before such Examiner, ‘

¥
t

|

|

(3) That experience has demonstrated to the Commission that E

certain other sections and provisions of Section N « Rules on Procedure, of |
its Rules and Regulations, are in need of revision to enable the Commisaion

more efficiently to conduct the business which comes before it.

]

IT IS THEREFORE ORDERED:

1. That Section N - Rules on #rocedure of the Rules and |
Regulations of the New Mexico Uil Conservation Commission be, and the sam
is hereby, revised to read as follows:
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Order No, K«681

Lo« RULEE OGN PEGC LURE

RULL 4201, NECASSINY POR HIARINGE,

_ xcept as provided in soime genersl rule hevein, hefore auny
rule, veguiztion or orxder, including vevocation, changes, venewal or extencion
thereof shull be made by the Cornmnission, a public hearing before the Corn-
mission or o legally appointed Exarminer shall be hels at such time and plece
az may be prescribed by the Cormmission,

RUi 1262, AR GENCY GRIDEKS,

Hotwithsianding any other provision of these rules, in case
an ewrergency is found to exist by the Commission, which, in its judgment,
requires the reaking of a rule, regulatior or order without a hearing having

‘first been had or concluded, such emergency ruie, regulation or ovder when
made by the Commission ghall have the same valiaity as if a hearing with
‘respeact to the tanie had heen held beifore the Commmission after due notice.
-Buch emeryency rule, regulation or order shall rémain in force no longer i
‘than 15 days from its effective date, and in any event, it saall exvive when the
'rule, regulation or order made after due notice and hearing with respect to the,

‘subject matiey of such emergency riule, regulation or orderbecomes effective, .

RULE 1203, METHCD OF INITIATING A HUARING,

-

31 The Commission upou it: own motion, the Attorney General
on behalf of the State snd sny operator, producer or any other person having

:a property interest may institute proceetings for a hearing. If the hearing :
'fis sought hy the Corrniassion it shall be on motion of the Commission and if by |
“any other person it shrll be by application, The application in TRIFLICATI
ishall state (1) the name or general description of the coramon source or sourced
"of supply affected by the oruer sought, unless the same is intended to apply to
=xanu affect the entire state, in which event the application shall so state, (2)
ebrteﬂy the general nuture of the order, rule or regulation sought, {3) any other!
‘matter required by a particulaz rule or rules, and (4) whether applicant desired
'a hearing before the Coramisaion or an Examiner, and, if bearing before an ‘
E,Exammmr is desired, the time and place applicant prefexs the hwearing to be
;gheld may be stated in the application, and such epplicatiorn shall state a list

ffof the names and addresses of all interested parties known to applicant.

“2 An application shall be signed by the person sgeking the hes rinfg
ior by his attorney, Unless required by z specific rule, an application need not|
i

l be verified. : .

'RULE 1204, METHOD OF GIVING LEGAL NOTICE FOR HEARINGE,

;; e s o et i ————

; Notice of each hearing before the Commission, except hearingy
»contmuea by an E-aminer as provided in Rule 1209, and notice of each hear-

: mg before an Exarainer shall be given by personal service on the person affect-
ed or by publication once in a newspaper of general circulation pu ligshed at |

Sa.nta e, New Mexico, and once in a newspaper of general circulation publisher
in the county or each of the counties, if there be more ihan one; in which any
land oil or gas or other properiy which may be affected shall be situated. ‘

P

i
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RULE 1205, CUNTLINYWEG OF NOUTICE UF HEARNG,

Such notice shall be issued in the aarce of "The State of MNew
Mexico” and shall he signed by two raembers of the Comrmission or by the
Secretary of the Commission, z2nd the seal of the Commission shall be

~iropressed theveon,

The notice shall specify whether the case ig set for hearing
before the Cornxnission ox before an Kxaminer and shall state the nuisber and
. style of the case anid the time and place of hearing and shall briefly state the
general nature of t.e order or orders, rule or rules, regulation ox regulations.
to be promulgated or effected., The notice shall also state the name of the
petitioner or applicant, if any, and unless the contemplates order, rule or
regulation is ntended to apply to and affect the entire State it shall specify or
generally describe the common gource or sources of supply which may be
affected by such order, rule oy regulations,

CRULE 1206,  PERSUNAL SERVICE GF NOTICE,

ersonal service of the notice of hearing may ke made by

" any agent of the Cornmisgsion or by any person over the age of 18 years in the
. same manner as is provided by law for the service of summons in civil actions
! {n the district courts of thia State, Such service shall be cornplete at the time

© of such personal service or on the date of publication, as the case wnay ke,

- Proof of service shall be by the affidavit of the person making personal sevvice
or of the publisher of the newspaper in which publication is bad. Service of

+ the notice shall be made at least 10 days before the hearing.

| RULE 1207.  PREPARATIGN OF NOTICES,

After a2 motion or application is filed withthe Cornmission the

notice or notices required shall be prepared by the Commission and, service
; and publication thercof zhall be taken care of by the Commissicn without cost

i to the applicant.

RULX 1208. FILING PLEADRINGS; COPY DELIVERED TO ADVERSYE
PARTY OR PARTIES,

When any party to a hearing files any pleading, plea or motion
of any character (other than application for hearing) which is not by law or by |
these rules required to be served upon the adverse pariy or parties, he shall
at the same time either deliver or mail to the adverse party or parties who
have sntered their appearance therein, or their respective attorneys of record,
a copy of such pleading, plea or motion. For the purposes of these rules; an
appearance of any interested partiy shall be made either by leiter addressed to
the Commission, or in person ot any proceeding before the Commission, or ‘
before an Examiner, with notice of such apj;earance to the parties from wlwrn
such pleadings, pleas, or motions are desired, :

RULE 1209, CONTINUANCE OF HEARING WITHOUT NEW SERVICE, }
e !

Any hearmg before the Commission or an ;ixaminer held aftet'

due notice may be continued by the person presiding at such hearing to s ;
specified time and place without the necessity of notice of the same being again
served or published. In the event of any continuance, a statement thereof sha;u

be made in the record of the hearing waich is continued.
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Huay maiter ux proceedin;z set for henving before an
Eorarsiver shall Le continued by the grarmier to the next yejular hear-
ing of the Cormamission following the unte cet for the hearing hefare the
¥ wawminer ({ any nerson who nay bz affected by any order entered by tne
Commmission in connection with such hearing shall have filed with the Corn-
trigsion, at lezet three days priow to the sote vet for such hearing, a
writien oojection to such h@aring being held hefore an zxawiner., In such
evert the mnatlesr or proceediog shall be Llaced ou the regularxy docket of the
Comrcission for Learing,

Ridhad 1210, ConBpuUcY o HIAhIx\A;u.

PP D B P

Uﬂ.’i&l’ln 28 efore the Conmmriiusion oe any Diamingy ahall be

conducted withiout rigid forwmality, A tranxcript of testiraony shall be taken
aud preserved as a pait of the permanent record of the Commission., Any
person iestifying in response to 2 subpoena tasued by the Commissiocn pnd

any person seeking to testify in support of an application or motion or in
oppusition thereto shall be regulred (o <o so undar oath., Ilowever, rmevam
ungworn comments and observations by any interested party will be demgnaﬁed
as such and included in the record, Comnmente and abservationz by repre- '
sgntatives of operators' committees, the Unlted States Gieclogicel Survey,

the United States Bureau of Mines, the MNew Mexico Lureau of Mines and othey
competent persons are welcomed., Any Examiner legally aupointed by the ;
Coramission may couduct such hearings as ray e referred to such Examiney,
by the Comnmission or the Secretary thersof, “

RULE 1211, POWER OF COMMISSION TG REQUIRE ATTENDANCE GF
o WITNESSES AND PRODUCTION OF EVIDENCE,

o

The Commission or any member thereof has statutory vower i
to zubpoens witnesses and to requive the production cf beoks, papers and |
recovds in any proceeding before the Cornwmission, A subpoena will be Lssueo‘
by the Coramission for attendavce ai 2 hearing vpon the written request of any
person interested in the subject maiter of the hearing. In case of the failure |
of a person to comply with the subpoena issued by the Comraisgion, an attach+
ment of the pexscn may be issued by the district court of any district in the
State, an¢ such court has powers to punish for contempt, Aay person found
guilty of swearing falsely at any hearing may be puntshed fovr contempt.

RULEL 1212, RULES OF BVIGENCE,

T L T D o

Full opportunity shall be aforded all interested parties at a
hearing to preseat evidence and to cross~examine wiinesses, In genexal, the
rules of evidence applicable in a trial hefore a court without a jury shall be
applicable, provided that such rules may he relaxed, where, hy so doing,; the|
ends of justics will be better served, Mo ordex shall be made which is not |
supported by competent legal evidence. i

FULYE 1213, EXAMINERS' QUALIFICATICONS AND APPOINTMENT.

i

]

»
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1

The Commission shall by ex parte order designate and appoint|
ot more than four individuals to be examiners, Each Examiner go appointed
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Order No, Rebdl

shhall be o ineicher of the wtail of the Commalssion, but no isxaminer need

be 2 full time employes of the Cormission, The Corawmission may by ox

parie orxder, designale ant appoint 8 fuccessor fo any person whose status

as an uzaminey s teveinatece {01 any reason, Yach individual designated

and gppoiuted ae an Eusininer must have ab leact six years praciical experienste
az a geologisl, peirolsvin Sngindey or licenced lawver. or at least two years

of such expevience and a college degree in gzeology, engineering or Inw;
provided towever, that uwothing hevein countalned shall prevent any mesnber

of the Commissgion from belng uesignnted as, ox serving as, an ixarainer,

RULE 1214, 'UL‘.’&‘EI:_ILA.".‘ <J’: CAn B3 Wt NHAMINEAS .

Either the Cornmission or the Secretary thereof may refer
any raatier o¥ proceeding to any legally designated aund appointed Fxerniner
for hearing inaccordance with these rules., The examiner appointed to hear
zny specific case shall be designated by name.

RULE 1215, EXAMINER'S POWER AND AUTHORITY,

At gt e A ¢ e e ke st b &

The Commission may, by ex parte order, liniit the powers
and duties of the £xariner in any particular case to such issues or to the
nerformaunce of such acts as the Cormmission deems expedient; however,
subject only to such limitations as may be ordered by the Commission, the
Examiner to whom any matter or proceeding ig referred undex these ruler
shall have full authority to hold hearings on such mafter or proceeding in
accordance with and pursuant to these rules, The exarainer shall have the
power to regulate all proceedings before him and to perforrn all acis and
take all measures necessary or proper for the efficient and orderly conduct i
of such hearing, including the swearing of witnesses, receiving of testirnony .
and exhibits offered in evidence, subject to such objections as nay be mmsosqd,
and shall cause a complete record of the proceeding tc be made and {rans-
cribed and shall certify same to the Commission as hereinafter provided, |

RULE 1216. HEARINGS WHICH MUST LBE HELL BEFORE COM“MISSION. :

Notwithstanding any other provision of these rules, the nearinj;
on any matter or proceeding sball be held before the Comnission (1) if the |
Commission in it discretion desires to hear the matter, or (2) if the appli-
cation ox motion 5o requests, or (3) if the matter is initiated on motion of '&n¢
Commission for the enforcement of any rule, regulation, order, or .,tatutory
provision, or (4) if any party whe may he affected by the matter or proceedixjg
files with the Comranission more than three days prior to the date set for the
hearing on the matter or proceeding = written objection tosuch matter or !
proceeding being heard before an £xaminer, or {5) if the matter or proceedx’xg
is for the purpese of amending, removing or adding a statewide rule.

t

RULE 1217. PXAMBIER'S MANNER OF CONRUCTING HEARING.

An Fxaminer condurting a hearing under these rules shall
conduct hinrceli a&s a disinterested zmpire,
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RULY 1218, REPORT AND RECOMLIENUATIONS RE EXARMIMNIRYS
i YR ARINGS.

linan the cancingion af any haaring hefore an Fyaminsr, the
Examiner shall promptly congider the proceedings in such hearing, and based
upon thie record of such hearing the twxaminer shall prepare his written report
and recomrmendations for the disposition of the matter or proceeding by the
Cotrnnisgion, Such report aad recommendations shall elther be accoinpanied
by & proposed order or shall ke in ihe forw of 2 proposed orueyr, and shall
ne submitted to the Commissgion with the certified record of e bhearving.

et e

RULE 1219, DISFOSITION OF GABES UiXARD 5Y EXAMINEES.

After receipt of the re .ort and recommendations of the
Exarniner, the Corarnission shall eitker enter its order disposing of the maiter
or proceeding, or refer such matter or proceeding to the ¥ xaminer for further
heariug.
RULE 1220, D¥ NOVG HEARING EEFCORE COMMISSION,

o i e e

When any order has been entered by the Commission pursuant |
to any hearing held by an Examiner, any party adversely affected by such order
shall have the right to have such ruaiter or proceeding heard de novo before
, the Commission, provided that within 30 days from the date such order is
' rendered such party files with the Commission a written application fozr such |
hearing before the Commission. If such application is filed, the raatter or
proceeding shall be set for hearing before the Commission at the next regular
hearing date following the expiration of fifteen days from the date such i
application is filed with the Commission. Any person affected by the order
or decision rendered by the Commission after hearing before the Commission
may apply for rehearing pursuant tc and in accordance with the provisions of -
Rule 1222, and said Rule 1222 together with the law applicable to rehearinys
and appeals in matters and proceedings before the Commission shall there-

| after apply to such matter or proceeding.

RULE 1221, NOTICE OF COMMISSION'S CRDERS,

e s

Within ten days after any order, including any order graniing f
©  or refusing reheaving, or order following rehearing, has been rendered by

! the Comrnission, a copy of such order shall be mailed by the Commission to
each person or his attorney of record who has entered his appearance of ;
record in the matter or proceeding pursuant to which such order is rendeted‘f

| RULE 1222. REHEARINGS,

; Within 20 days after entry of any order or decision of the Com}-
misgion, any person affected thereby may file with the Commission an appli-
cation for rehearing in F€SpPect of any matier deierrnined by such order or
decision, setting forth the respect tn which such order or decision is believef,ft

¥
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+ to be erroneous. The Coramission shall grant or refuse any such application

{n whole or n part within 10 days aftex the same is filed and failure to act
thereon within such period shall be deerned & refusal thevreof and 2 {inzal

. disposition of such application. In {he event the rehezring is granted, the
" Comrmission may enter such new order or uecision after rehearing as may he
required under the circumstances,

RULFE 1223, CHANGES IN FORMS AND REYORTS,

Any chaugee in the forms and reports or rules relating to

© such formsg and reports ahall be made orly by order of the Comraiggion isgued
+ after due notice aund heariang.

¢ designated,

STATY OF NEW MEXICO
CONSERVATION COMMISSION

= Sy

JOHN ¥. SIMMS, Chairman

W

W. B, MACEY, Membper and Secretary

DUNY at Santa Fe, New Meidco on the day and year hereinabove
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RULE . Filing Pleadings; Copy delivered to adverse Party

or Parties. Vhen any party to a hearing iiles any plesding,
plea or motion of any character (other than applicztion f{or
hearing) whicn is not by law or by these rules required to be
served upon the adverse party or parties, he shall at the same
time either deliver or mail to the adverse party or parties
who have entered their avpearance therein, or their respective
attorneys of record, a copy of.such pleading, plea or motion.
If there be more than four adverse parties wno have entered
their appearance in said hearing, four copies of such plead-
ing shall be devosited with the Secretary of the Commission
and the party filing them shall inform all adverse parties who
hgve entered their appearance, or their attorneys of recorad,
that such copies have been deposited with the Secretary of the
Comnission. These copies shall be delivered by the Secretary

to tite first four avplicants entitled thereto.

P Y
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RULE 1221, Notice of Comiission's Orders. VWithin ten (10)

days after any order, including any order granting or refusing
or following rehezring has been rendered by the Com:iission, a
copy of such order shall be mailed by the Commission to each
person or nis attorney of record vno has entered his appearance
of record in the matter or proceeding pursuant to which such

order is rendered.




RuLlk 1219. Disposition of Cases heard by Bxaminer. Upon the

expiration of ten {(10) days after such supplemental notice has
been given as provided in Rule 1218 of the receipt of the re-
port and recommendations of the sXxariner, the Coummission shall
either enter its order disvosing of the matter or proceeding or

refer such matter or proceed to the Examiner for the taking

of additional evidence.
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Mre Jo 0. Terrell Couch
Legal Department

The Ohio 011 Company

P. 0. Box 312¢

Houston, Texas

e Proposed Amendment of Rules of New Mexico
041 Conservation Coumission

Dear Hr, Coucht

1 am sorry that 1 did not have an earlier opportunity
to forward nmy writton comnents on the propogsed rules of proce~
dure prepared by the committee of which you are a nember. [ ap-
preciated vory much the invitation to submit my views, and 1 am |
doing 3¢ herewith.

At the outset, I would like to oxpress the view that
expeorience undor the ruies will Bbe the most effective nicans of
deternining the changes which should be made. The following ad-
ditional changes scem to sie to merit consideration. As you will
note, some of them are merely matters of drafismanship which you
may disregard if you do not fgel that thoy are an improvement,

1. I mentioned at the hearing the apparent conflict

"betweon the provigions of Kule 1204 and 1209. fule 1204 con-

tains the mandatory requirements that "sotice of each hearing
before the Commission and notice of ggch hegring before asv ox«
gg%agf" shall be given by peorsonal servliee and pubilcation,

ule 1209 is antitled "Continuance of Hearing ¥ithout New Ser-
vice™, and provides that a watter as to which notice has boen
published for hearing before an examiner shall bhe placed on the
refular docket of the Commission for hearing if ai objection is s
filed by an interested person within throe days prior te the pro-
posed hearing. The rule thes contiuvuss to provide for only a
supplemental notice to poersons who have appeared in the proceed-
ing as a prerequisite for the Commission ﬁearinge As 1 read the
mandatory and unqualified requirement of Rule Mo, 1204, no valid
hearing could be held before the Comnaission, whather on contin-
uance under Rule 1209, or otherwise, without personal service
and publication, As {209 is writton, it doos not contemplate
such service. Oroe manner of eliminating the conflict would be
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te insoeprt aifter the words Yaotice ol vacit hearia, before the
Commisston,” ir Hulc 1304, vhe Tollowing: “except heavinsgs cou~
tinued by an examiner as provided in Hole 12000,

2. The sase appacent conflicy exists betucon aule 1200
and sSubparagraph (c) in Bade 1207, The Jatter provision requices
a supplenertal votice wot less thas tew days before the date of @
hearing before the Commizsion, whereas nuder the provisionz of
aule 1203, a matter sct before av cxaniner will be continued fg¢
thie moxt regular hearving of the Conniission in case ol objection
without reference to whether tiue is available for the supnle-
nenial rotice required Ly subpavayzeaph (o) of dule 1207,

3. We discussed individunlly the attempt of the draft-
ing cowmittee to coubine under Hule 1207 “supplenental notices®,
every type of service or nevtice which would occur subsequent to
the original service and publication. While the objective is a
desirable one, it seems to ne that ii is pot apprepriate to ticat
the proposed report and recommendations of the examiner as a "sup-
plouiental potice® as is doune i fule 1217. The same observatio:n
could be made with reference to treating the Commissionts ordors
as a supplemental notlce umder dule 1221.

4. I believe that the phrascology of iule 1203 would
be improved if tho words knowi to applicant” weve inserted iwn
licu of the words %insofar as applicant belicves®™ appeariug in
the third line frowm the end ol the rule.

5. At the June Cowsission hearing you will recall
that there wag sono discussiou as o the due process of law as-
pects of Section 1209 1f notice of a acaring before an examiner
ig published, and the hearinry is actually held before the Coni-
nigsion on continuance, with no publication of notice of the
Commission hearing as such. I thinik that this may pose g probe
lem, but that it can be handlecd as suapested, 1 beliecve by {ehn
Woodard, by making the published uotice include the pessi%i ity
of contiuuance for hearing before the Commissionr as provided by
the rules and regulatiens of the Conwission.

0. If, as suggested, by K1 Paso Natural Cas Company
I believe, tho oxaminer is given the express power to oxclude
testimony or evidence in Rule 12135, I beliave that provigions
should be made for making a tendor of the proof sce that it would
be in the record when considered by the Coumission. The exclu-
sion could then be assigned as ervror and passed upon by the Count
rnisgion.

7. With reference to Hule 1217, I am curious as fto
the "prosecuting function® which is refoerred to. 1 do not hnow
of any ¥prosecution” that would occur before an exaniner, aund it
would seem to me that if it is intended to prohibit the examiner
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from participating in the hearing, other than as an umpire, that
should be 8o stated. The lasi scntence of the first paragraph

of Hele 1217 dees »o harm, but it scems to me that the provisions
for disqualification by the partios is perfectly adequate without
it. The procedure is pattersed after our statute providing for
disqualification of Pistrict Judges, vhich puts the burden on

the parties to disqualify. It presumes that the judge will be
impartial without an express requivement to that effect.

0f the foregoiny suggestions, 1 consider numbers 1 and
2 to be quite important as they undoubtedly will result ir an ate-
tack on the jurisdiction of the Commisgsion if the conflicts are
not eliminated. The remaining matters fall in the general cate-~
gory of "observations*, I have the feeling that the procedure is
unduly extended by the filing oi' the proposed report of the ex~
aminer, filing and possibly argunent bLefore the Commission of cx-
ceptions thereto, etiry by the Coruiission of an order and there-
after a trial de nove hy the Commission of the same issues, fol-
lowed by the possibility of a rchearing. I am confident that
only matters in which no centroversy is anticipated will be heard
before examiners under these circumstances, but perhaps, until
the volume of cases becomes much greater, that will be dosirable.

May I again express ny appreciation of your invitation
to file these recommendations., 1 am sending copies to Messrs,
Surley, Kitts, Kellahin, Sellinger and Woodard,who, I understaud,

composed the Committce,

With best personal regards, [ an,

Sincerely yours,

Ross L. Malone

RiMibe

cel Mr. John W, Gurley
Mr. Willard F. Kitts
Mr. Jasoun Kellahin y//
Mr, George Sellinger
Mr, John Woodard
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IN THE MATTHER OF:

Application of the Commission upon its owm
motion for an order establishing rules and rezu-
lations with regard to hearings to be conducted Case¢ No. 903
before examiners ( as provided in Chapter 235,
Laws of 1955).
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BEFORE ¢
Honorable John F. Simms
Mr. ©. S. (Johnny) Walker
Mr. William B. Macey

TRANSCRIPT OF HEARING

MR. MACEY: The next case on the docket is Case 903, In
connection with Case 903, the Commission appointed a Committee to
suggest some rules pertaining'to the examiner system, and it was
the recommendation of the Committee that the entire Section N of o
rules and regulations, which is entitled: Rules on Procedure, be
amended. Due to this recommendationit has been necessary to re-
advertise the case to include the complete revision of Section N,
and, therefore, the case can not be concluded at this time by any
means. The case will be re-advertised for the July lith hearing.

Mr. Kitts, you may have some comments you wish to make on the
recommendations of the Committee. |

MR. KITTS: Mr. Secretary, various members of the Committee
met on June 13th, l4th, 15th. The main meeting was the afternoon

¢ ' June 1l4th, where we had four members present. At various other

r
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times we had three or {our members present. We had five members
present on the aflternoon oi Jurnc 1Lth, Tiheretore, not every member]
of the Committers was in on eacnh and every draf't of the recormenda~

ows pretty much of an agzsreement of the

&)
=

tions here. I think it
Committee., 1 hope that all o you have copies of this which were
placed on the table at back of the hall,

The underlined portions constitute new lan~uezz., TYou will
notice that all of these portions vertainines to hearing examiners
are merely incorporated in the standard rules of procedure. lr.
Campbell has one thing that he wants to bring to your attenrtion,
one thing that he is not satisfied about, as a member of the
Commission. T will call on him in a minute.

I have one matter that the Committee wanted me to mention. Ove
on the last page of the rules, Rule 1220, under de novo hearing
before the Commission; down about eight lines where it begins with
sentence. "In such hearing before the Commission, the Commission
shall be entitled to receive and consider the record of the hearing
conducted by the Bxaminer in such matter or proceeding." On
Wednesday morning, June 15th there were four Committee members
present, we were split right down the middle, two and two, as to
whether or not this should be included. Ve decided to include it
with the understanding that this would particularly be brought to
your attention, this language, so that you may think about it and

July l4th when we have a full hearing on this matter =--

It was the feeling of those who were'against this language, thag
the feeling was that they did not feel that the statute providing fpr
a de novo hearing permitted the inclusion of such lanruage as was in-

corporated in this sentence. I want to point that out to you specif

r

this
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fically. Undoubtedly there will be many other questions on other
of our suggestions and recommendations. You will have plenty of
time to look those over and raise your recommendations and object-
ions at the July lith hearing.

Mr. Campbell, you have one tning vou wanted to specifically
point out.

MR. CAMPBELL: Mr. Secretary, as a member of the Committee
that suggested these rules, there is a matter that I would like to
ask the attorneys particularly to consider. The Statute is vnretty
restrictive insofar as timing is concerned on these Examiner's

hearings. The Statute specifies the number of days, for instance,

142

prior to which a disqualification can be entered in a hearing befor

[°24

an Examiner, which must be not less than three days. My question i

145

one of jurisdiction for the Commission, in the event that an Examin
is disqualified. I can visualize the situation where four days be=-
fore a hearing is set before an Examiner, somebody disqualifies him}
The rules then provide, as they are here written, that the matter
will then be heard either before another Examiner or at the next
regular hearing of the Commission, which may be two or three days
after it was originaily scheduled before the Examiner.

I am wondering whether in order for the Commission to have
jurisdiction in a hearing where somebody changes their mind about
having it heard before an Examiner, four days before éh Examiner's
Hearing, whether a new notice must be published before the matter

can be heard at a different time and vlace before the Commission.

")

In other words, whether, if I file a case and‘ask it be heard befor

W

an Examiner, under the Rules and Statute, I can, four days before th

hearing, change my mind and decide I want it heard before the
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Commission. Under the rules, as written, if the next rerular hear-
ing is five days after that it =2oes on the docket for that hearing
after mailing notice to interested parties, and persons who are
suppogsed to have entered an appedarance won't have appeared and the
Commission won't know who to notify by mail. I wonder if we are
going to have to set it dowr at the next regular hearing of the
Commission, where it has been vroperly published, notice has bean
given as required by the regular statute.

I would like to call that to the attention of the attorneys to

get their reaction as to whether that would need to be changed in

these rules.

Also, I think you will find that Rule 1214, thourh not underlingd,

1s a new section.

MR. KITTS: The matter that Mr. Campbell mentioned, of coursg

we can't argue it out today, but I do want to give you the Committep's

thought on it, that is, the members of the Committee that were prespnt

when this particular language was adopted. It was subject to a
great deal of discussion, the very problem that Mr. Campbell raised|,
and he and I and a couple of the other members of the Committee
discussed it previously. We finally came to the conclusion, as
incorporated in our recommendation of the rule, that if the matter
were actually called before the Examiner and continued, that jurié—
diction fequirements would be met. I think it is subject to some
argument. It was the feeling of the members who were present at
that time that certainly merely taking it off the docket without
having the matter continued by the Examiner would be subject to
those objections that Mr. Campbell raised. But, if it was actually

called and continued by the Examiner, we believe in that way the
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Jruisdictional segulremnents would be met, Ihoil Go Jiue livine you

tne {eclin: ol tLhose who recommernden LS dTaniige.

oo Y v is a C‘*tﬁ)gi_': Oy ':/ ,’\ fr T Yried 1 Cea l,(’i(‘i . i
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wasnt'lL present when tne {inal drafli was preparea. Do 1 understana

that in the itule 1209, where it provides that "any person wno may o¢

affected Ly any order entered by the Commission in connection with $uch

hearing shall have filea with the Commission, at leastL three days pyior

to tne date set for such hearing, a written objection to such nearig

veing held vefore an Examiner. In such event thne matter of proceedi

shall be placed on the regular docket of the Commission for hearing

“r
pas

ng

and

the Secretary of the Commission shall promptly give a supplemental fo-

tice of such continuance to tne applicant or getitioner and to each
person who has entered an avpearance in such matier or proceeding.

My point was, if you decide not to have an Examinert's Hearing
pefore it is held, there is no appearance. The supplemental notice
is not authorized by the Statute, of course, and my question was

whether this contemplated the publication of a new notice for the

hearing, the only hearing then that would be held before the Commisp-

ion instead of the Examiner?
MR. KITTS: What particular language are you quoting?
+ MR, CAMPBELL: Where you say " At least three days prior--

Rule 1209, Suppose I file that objection, then in such event the

[y

matter is placed on the regular docket of the Commission, it doesn!

5]

say at the next hearing. 1t simply provides for supplemental notic
to parties that have entered an appearance in the case. Up to that
point no ‘appearances will have been entered. My question is, wheth
or not the Commission, where there is never a nearing called before

the Cpmmission, the objection is made pefore the three days time

0]
=
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tner whether the notice that they had publisned nreviousiy for

18

Examiner's Hearluy will carry jurisdiction to the Commission for an

initial hedring in the case? My point is that yvou will nave to re+4

I believe you arg

publish as to the hearing before the Commission.

correct if you go before the dxaminer and the hearing ig neld at trie

time that the notice said, that ne may in order there continue the
matter to a Commission Hearing, but where you never reach the
gxaminer there is a serious question as to whether you have to re-
publish notice for Commission Hearings.

MR. KITTS: The second paragraph of dule 1209, T believe thils
is intended to cover all cases, where we state: "Any matter or pro-

ceeding set for hearing before an Examiner shall be continued by

the EZxaminer to the next regular hearing of the Lommission followiqg

the date set for the hearing before the Examiner if any person who

entered by the Commission in connectidgn

may be affected by any order

with such hearing shall have filed with the Commission, at least

three days prior to the date set for such hearing, a written objecy

to such hearing being held before an BExaminer. 1In such event the
matter or proceeding shall be placed on the regular docket of the
Commission for hearing, and the Secretary of the Commission snall
promptly give a supplemental notiée of such continuance to the

applicant or petitioner and to each person who has entered an

appearance in such matter or proceeding."
I pelieve that was the intent, that the matter would have to bd

called by the Examiner and continued at that time., That was the

understanding I had when I agreed to this language, personally.
Mre. MACEY: Mr., Woodward, do you have a statement?

MR, KITTS: He would be required to continue, that is manda-
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fite WOOUWARD: L tninle Lhere s o way around ULnis glouation.

ks 4

LI thne sxamlihberss hearin. nas Socn gel, iy, Pive davs veforce tne
regular mecoiry of tae Commission, and tne Statute requires Lo hold
Lhe. nearing belore tne Commission irn the event of objectlon, at its
nex. reguliar meetving, there would scarcely be Uime Lo gel out «
published nolice before vhe next regular meetin. when Lhe Statute
requires the nearing before the Commission.

On tnhe other nand, if the hedring is never held before the
Examiner, nobody has appeared, and consequently no one can be said
to have notice of the matter before tne Commission. 1 think the
solution to the dilemma, that everybody nas notice of the law, if
it is not heard before Lhe Examiner due Lo an objection that is
interposed, iiL will be heard by the Commission; consequently, if
your notice initially reads that this matter is going to be set
vefore the Examiner on such and s‘'ch a date, subject to cbjection
by an interested party, in whic n event it will be held at the nec:
regular hearing of the Commission., That supplies all the notice
you are capable of giving under the law. Then, if an interested
person shows up at the hearing and after all due process requires
that he be afforded an opportunity to be heard. and he wants to be
heard, and shows up at the Examinerts meeting and checks on it and

finds that the thing kas been continued until the next meeting of

the thing will be heard., If he doesn't check with the Examiner,

he has had due notice that they are going to consider that matter,

e 3 i 13
for all he may know the Bxaminer would have heard it, and hil

the Commision, he has had actual notice of the time and place wher¢

-

—opporturity—has- passeda
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1 dont't see tnat you are prejudicing the rights of anvone to
rive a notice in tna2t form. It simplv states wnat the law implies
It will be held before the Hxaminer, or requested that Lhne matier

be heard beflore the Com@ission, and in any event neard at the next
regular hearing day. I tnink that is all the notice you can give.
If they do appear before thne uxaminer and find it 1is going to be
continued they nave actual notice.

MRo MACEY: Judge Foster, do you have a statement?

{iRe FOST&ER: Is it the purpose of the rule here to disqualifly
an iéxaminer because he has knowledge and fact?

MR. KITTS: First paragrapn of Rule 1217.

[HR. FOSTER: "No Examiner shall conduct any hearing in any
matter or proceeding for which the Examiner has conducted any part
of the investigation." In other words, if he has acquired any
information about what he is gping to hear he is disqualified?

MR« KITTS: The intent was to disqualify any £xaminer who
had been conducting a project or study of those particular =-- say
a particular well or area in question, so that he might come into
the hearing with a preconceived notion. I think even more particud
larly it was intended to take care of those cases wnere the Examingr
had, or a particular member of the staff had investigated the case
so that in preparation for hearing, 1 mean such as members of the
staff who sit over here at the side table, obviously conduct some
investigation of the case and the matter before it is heard. That

is what we are trying to --

MR. FOSTER: It is obvious to me that tne longer the Examingrs

stay on the more informed they are going to be, so that obviously
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they won't be ogualified to hear anytaings.

Mo KITTS: I thirk that lancsuage could be susceptible to
some clarification.

M. FOSTER: It is clear enougsh.

MR. MACZEY: Anyone else have any questions they weuld like
to ask? Mr. Stanley?

MR. STAHL=Y: Shouldn't it be the duty of the chosen iExaminepr
to study the data so that he may be qualified to hear the case?

MR. MACEY: Don't ask me the guestion, ask the Commission.
Vhat was the intention -=~

“dR. KITTS: Not anymore tnan a Judge in a personal injury
case would go out and make the accident report, make some sort of
predetermination of where he thinks the merits might lie.

GOVERNOR SIMMS: You could get yourself in the vosition with
the same man being the prosecutor and the Judge. That is what they
are trying to get away from. It is easy for a member of the staff
to go out on behalf of the Commissién, who may be taking a definite
stand in the thing, and then end up as Judge of the thing when he ils
one of the litigants. I think that is what they are trying to keeqg
from doing. I don't think they have said that.

¥R. VALKER: The people concerned can object to that Fxamindr
at the time so that would take care of that, if he feels like he
b is going to appear before an Examiner that is going to be a prose-
cutor and judge both.

GdVERNOR SIMMS: T am not comparing this to the flow of
ligquor in New Mexico, but the Supreme Court has ruled that I cantt

send a man out to investigate a bar violation and let hinidecide on
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whether or not that Jicense is rovoked. 1 uibink tnat is the kind
of vhing that is worrying Bill. 7Tir ig net Lyuly dnalopous, oul L
think that is what nhe 15 gsnooting at.

<

were ciearly states bLnhat, MAny

—

Mit. WOCLYWARD: 'I'mne language

examiner who cannot accord 4 fair and ilmpartial hearing and consideia-

tion to the parties in any matter or proceeding referred Lo such
Kxaminer, or wno is obLherwise disquaiified to conduct the hearing
and consider the matter or proceeding, shall so advise the Secrecar;
of the Commission and snrall withdraw from such matter or proceeding
I don't construe bhe words "fair and impartial®™ to mean that thng

thing. 1 think an informed person is capable of a fair and
impartial hearing. Jt is‘only when nis information or previous
activities have placed him in a position where he has either a per.
sonal interest in the results of a hearing, or he has a precon-~
ceived notion by reason of his precious investigation, wherein,
as an incident to some enforcement consideration, he has made an ingt
vestigation. But, where he is simply well informed about conditiong
I think he is in the best position, probaly, of all, to give the kin
of fair and impartial hearing that you want., I see no necessary com
there, or any reason why the inference should be drawn that if a fel
knows anything about the application at all he should be disqualifie
I think the matter is a subjective thing any way.

MR. FOSTER: How does one get informed except through investg
gating?

MR. KITTS: 1t may well be that the balance of the paragraph

takes care of it, that the first sentence may very well be surplus.

3
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In other words, tne provisions, pias or vreiudice or nnable

accord & failr and impartial hearins takes care of what we are tryirn

to zet at.
Mid. MACKY: Unless the Hxaminer disqualifies himself it is

r

v&inv to be on the motion of somebody else. Suppose they ask the
“xaminer to disqualify himsell and he says, "I won't do it, I can
give you an impartial hearing". That happens more oft.en than you
think. Is there a hearing on the disqualification?

MR. KITTS: UNo, we provide for automatic disqualification,
similar to the application in District Court.

MR. RIEDER: I would 1like to interject a thought that it wou
be difficult for any member of the staff to say that he didn't have
some opinion in some way, but that in no way alters his ability in
the majority of the cases to near them freely and without bias, but
it would be difficult to say that we are not informed on it, and
that at one time or another we had not taken a position contrary to
the applicant.

GOVERWNOR SIMMS: What do your rules vrovide for alternate
disqualification?

HMR. KITTS: The rules vrovide that there should be no more t
four Examiners at any one time. I think it would automatically go
before the Commission then. ¥e dont't specifically sc provide.

MR. FOSTER: What would you do if vou had a case where the
Examiner had considered the matter and made a rule and then six
months later the same kind of case came before that Examiﬁér dgain,
would you disqualify him?

MR. KITTS: Would I disqualify him?

1.d

han
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MR. FOSTER: Would ne e disgualilled under tne rules?
it KITTS: Who conducted any part of the investization?
Mit., FOSTER: You have lLne same question apain before the sa
Examiner on a matter that ne decided six montns ago. He gets pretty
well along in his knowledge by hearing the first case. Would that
disqualify him?
MR, KITTS: I dontt think so.
MR. FOSTER: I don't think it would either.
MR, MACEY: DMr. Gurley?
MR. GURLEY: 1In considering this thing, the terms "matter o
proceeding®" as we interpreted ﬁéant that particular matter or pro-
ceeding. It is like any case, it may be on the same subject, but
certainly not the indicidual case that you have to rehear. That was
the purpose behind that. 1In other words, if a man had been sent out
to investigate a certain case and we brought up the point that the
original Examiner might not be able to hear it, then the other
Examiner who had investigated it could not be appointed to hear the
thing because he had been part of the investigation team. That was
behind the thought. The matter or proceeding means that particular
cases.
MR. FOSTER: Why would information gained disqualify a pers
from hearing the case?
MR. GURLEY: As the Governor mentisned when he brought up t
point of the liquor situation, with which I have had some‘experience
it is difficult to go out and build the case and then come in and he
it.

MR. FOSTER: That is what the Commission does.

ne

ne
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Pile GURLEY: “The Bxaminer can't po out and balid a case and
have people come in and give an impartial hearing on it. That was
the thought benina Lnis phraseology.

Litts WALKER: Who 1s going Lo assign tne mxaminer to these
cases?

MR, KITT3: The Secretary of the Commission. An Bxaminer
must pne appointed by Lhe Commission, vul once appointed he may be
assigned to any individual case by the Secrelary of the Commissione.

MR. WALKER: TDon't we naturally suppose that any Examiner
he appoints is going to take an impartial attitude toward the Case?

. MR. KITTS: That is the initial assumption.

MR, WALKER: I would suggest that it be that way.

MR. KITTS: This is more or less directed language.

MR, WALKER: 1In other words, that the Secretary is going to
appoint an Baminer, we are going Lo assume that he will give an
impartial hearing and his decision will be in accordance, then it
is automatically up to wno is interested in the case to disqualify
him or disqualify himself, I don't know what we are arguing about,

MR. KITTS: I think this is more or less helpful language to
the Secretary.. No Examiner should be appointed who has such an
interest or has conducted such an investigation along the lines we
are discussing. That is all it is.

MR. WALKER: 1 am automatically going to assume, as a member
of the Commissioﬁ, that everybody is going to get a fair hearing.

R, KITTS: I think that is a natural assumption. The Examin
"is not going to have to act, it is going to have to be turned over
to the Commission.

GOVERNOR SIMMS: Any report he makes is necessarily going to
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reflect his opinion or sugrsestion or recommenda2tion.

Mite XITTSe I think i1t snould, his study of the facts,

GOVHSRENOR SINGiS: We don't nave to g0 along with hin.

IiR. KITTS: You sure don't, there are three of you. One may
go one way and two the other.

MR. LYONS: It avpears that we have two matters under consid
acvion here. The majority of these cases.are going to ve brought on
the application of an operator. It isn't up to the Commission to
build a case for him, it is up to the operator to build his own cas
Tf the Commission brings the matter up on its own motion, any case
brought up on the Commission's motion should not be heard by a staf
member who has done the investigation. I think that is proper. I
see Nno reason --

GOVERNOR SIMMS: That would be particularly true in enforce-
men£ matters which were not an application by an operator.

MR. LYONS: Yes, sir.

MR. MACEY: Do these rules vrovide anything for the
Commission's application on its own motion?

MR. KITTS: I don't think so.

MR, MACEY: I dont't think it was the intent that the Commiss
ion's cases called on its own motion would be heard by an bxaminer.

MR., LYONS: In that event there would be no reason for the
Commission to build a case. All they need to do is to get a back-
ground on the facts behind it and let the operator build his own

case.

GOVERNOR SIiMS: And the protestant tear it down, the Commis

ion just listens.

L]
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Mite LYOHZ: That is rizht.

tite LACEYS  Lr, Hiltz, did vou have something?

Mite HILTZ: Not being a lawyer, some of the language confusds
me in ule 1217, the last few words reading, "ror shall anv xamingr
perform any prosecuting function.” It mav be a naive
question, Does that preclude an sxaminer from asking any cuestiong
that might bring facts to light, whether the applicant be an appli-
cant or protestant?

GOVSRNOR STiiiS: o, I don't think so. They don't want hin
to take one side or the other and beat the drum.

iid. MACEY: Does anyone else have anything further in this
matter?

M. WOODWARD: I would like to comment on this Rule 1220,
concerning a hearing by the Commission after the case has been heaid
by the gxaminer. It states: VWhen any order has been entered by tie
Commission pursuant to any heafing held by an Examiner, any party
adversely affected by such order shali have the right to have such
matter or proceeding heard de novo before the Commission, provided
that within 30 days from the date such order is rendered such party
files with the Commission a written application for such hearing
before the Commission. If such application is filed, the matter
or proceeding shall be set for hearing before the Commission at
the next regular hearing date following the expiration of fifteen
days from the date such application is filed with the Commission.
In such hearing before the Commission, the Commission shall be en-
titled to receive and consider phe record of the hearing conducted

by the Examiner in such matter or proceeding." .
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L think that is an imporiant orovision and will nave a very
important practical consequence. i1t 1is awifully easy to get beiore
trie Commiséion,as the Statute reads: Mrnowing that in advance therp
may be a tendency on the part oi the applicant where they suspect that
they will have any reason to seck the Commission's review, to simply
ask for a Commission nearing and by-pass the oxaminer®.

Mow, in a great number of cases, even where the Commission re=-
view may be contemplated, the basic facts are uncontroverted, the
inferences to be drawn from the facts may vary, or the avplication pf
the éonservation facts may vary, but those are matters that the
Commission can pass on by reviewing a record taken before an
sxaminer .

One of the venefits ta be derived from the Examiner's system
isn't the nandling of tne few uncontested matters, but the saving
K in time on the part of the Commission, and everybody that shows up,
which would result by eliminating two and three hours of taking
evidence about wvhnich there is no contest whatever, the basic facts
are the same. Let us asswume, in the hearing before the Zxaminer angd
the hearing before the Commission, the time of everybbdy that shows
up here is taken, and would be taken by simply reiterating those
facts and putting into evidence again those exhibits. Now, of course,
the trial before the Commission is de novo, but I think very appro-
priately one of the exhibits which might be introduced into evidencle
at that time is the record at the previous hearing, That wouldn't
prejudice anyone's rights to add additional testimony or to contest
anything in the record. In probably a majority of the cases, the

argument btefore the Commission would involve the inferences to be
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drawr from theso uncoatraverted tfacts, or sore arscument dealing with

the law applicable to the facts.

A

[

it is tne spirit in which it is adwinistered, and the spirit in whi
the industries participate that will make it work. Consequently,

I think it is extremely important ror each operator to take the
responsibility of eliminating &s much unnecessary testimony given
before the Commission as they can. In other words, go before the
sxaminer and put the basic facts in and then i you want to argue

avout vhat they mean before the Commission you are not going to

[ you are going to make the thing work, and, of course, I think

h

take the time of 50 people who have no interest in the case whatevelr.

So, I think with that in mind the sentence should be left in

the rule and, more important perhaps, wnen the orders are circulateb
if they are to be circulated, they be accompanied by a policy statel-

ment from the Commission, indicating the spirit of which these thinlzs

are offered, and the vurpose they arc expected to achieve. I don't
believe there is any denial of due process or disregard of the
Statute calling for trial de novo. The party gets that even though

the old record goes in as an exnibit.

GOVERNOR SIMMS: They are certainly going to have to cooperate

voluntarily. Many Commissiont's practices develop into--it is an

important enough matter that they know there is going to be an appegl

to the Commission from the gxaminar, so they withhold maybe contro-
versial evidence and facts for the purpose of surprise, or something
else, krowing there is going to be an avpeal anyway. They don't
bring it out when they are before the Examitier, and spring it on
them at the last minute when it comes to the Commission.

I hope the Commission will adopt a policy statement urging it,
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and the industry will cooperate by maiking a full disclosure, as miac

v

ieve

bast

a Examiner 'L we won't save th

at the

-

as possible,
time, they will wait until they get up to the Commission.

vite WOODWARD S
ve that you would waste & couple of times, before the Examiner and
side

you would get pefore the Commission with a surprise; the other

asks for a continuance and instead of saving time you multinly it b

about three.

It is going to be largely up to

GOVERNOR SIMMS: IExactly.

representatives of the industry who litigate these issues before tn

Ixaminer, to make as full a disclosure, and get as much stuff out

of the way for the special matter. feature of the Examiner's report,

if you want to put it that way.

MR. WOODVARD: I don't think tnat kind of cooperation will

serve and it is a courtesy that every other operator ought to

appreciate, it would be just a needless waste of time.

ACEY: Mr. Gurley?

i
iR« GURLEY: 1In considering this particular Statute again, a
that particular part of the paragraph, whether or not the original

transcript of the hearing could be entered into evidence, or whethe

it could be entered on the review, there is some question as to

whether the ouestion would so provide. . This particular Statute, it

says that the matter shall be heard de novo before the Commission.
In 'comparing it with other Commission Statutes, in pfactically all
of them it goes ahead to say that such transcript of the original
Couch and

hearing may be entered intc evidence and considered. Mr.

I, in this last session that we had, both felt there was some quest

as to whether it would be legal under the Statute to allow the

The net practical result of those tactics woul

J
{
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trariscript of the original hearing to Le considered in evidence, in

that it says e novo ~~ co get paci Lo tie detinition of th.e term
"de novo", but tne thing tnat stoppalus on that was the act that
the other Commissiont's statutes, wnen the transcript was to Le
considered, it was so mentioned in the Statute. [ question whetner
it would be legal under tnis particular Statute to allow the transc
for review.

LiR. VWOODVARD: Ve did some research on that voint sometime b
to see. If they set up tne trial examiner system on its own, a lot
of people come in and make a statement =-- Unless you know affidavit
and sworn statements can be introduced in evidence at any trial
de novo, as a matter of fact, a great many of the hearings held
before this Commission are based, are heard on the basis of affi-
davits and sworn statements, and go into the record. Considering
the record befofe the Examiner, in that light, with the opportunity
afforded for additioral evidence, objections to the introduction of
that evidence, if someone feels that is-a particularly unreliable
evidence, that testimony taken before the bxaminer, they have the
opportunity to object; they nave an opportunity to refute, or add
additional testimony. While the cases are not narmonious on this
point, you are absolutely right there, I think that the weight of
authority would permit this introduction as an item of evidence.

What the Commission could not do, I feel certain, is to exclude
any other fact of evidence and act solely on the basis of that posi
tion that the trial examiner has taken. I think, considering ﬁhat
as an item, if both parties want to rest and rely on it, then T
think there is a sufficient body of evidence for the Commission to

make a rule that would not be arbitrary and unreasonable if it coull

"ipt
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be supported Ly sguvstanitial cvidence.

M. GUHLEY: 1s it your Beling Lhat if one party objects to
thie transcript being in the record, it could not be considered?

M. WOODWARD: ©No, 1 think the Commission ruling on that
would be similar to the objection directed at any other affidavit
or sworn statement. It wculd be a matter of credence whether or
not they would let it in., 1If, for example, the reason the review
is shown is for some bias that the Examiner has shown during the
course of the proceedings, and some right of cross examination has
been deprived, for example, and the printed record is a distortion ¢
the factual situation, and the objection is entered on that ground;
like, perhaps. the Commission has a basis for‘kéeping it out entirel
But that is purely a matter of discretion with the Commission to
decide whether it has sufficient probative value to let it in or
keep it out, just as they would in the form of any other sworn
statement.

MR. GURLEY: The cases that you investigated, were they
built around such a de novo statute as this is or not?

MR. WOODWARD: Some of them dealt with term and other due
process requirements as to what was required as a constitutional
matter., I think that custs two ways, the legislature would presumne
to have a proper, an act that was constitutional, or at least it

would not have an act that was unconstitutional. That de novo

before the Conmission after the objection, there have also been casgs

that satisfied the de novo requirement. They are really not
satisfactory, but what the Commission did was to include all other

kinds of evidence and --

MR. KITTS5: (Interrupting) Mr. George Selinger and I are

V.
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the ones that wanted Lo ipclude that lan/aagc. T+, was our feelin?
tnat eiprst of all there is o mandator/t nrovision that 1v should be
considered Ly tne Commission, and phat 10 introdueins the {ranscri
of fering the transcript, certainly the ouner party wonld not, oy
£l s 1angnafe, vaive anv ohjection 1t would nave LO Lhe introductio;,
i1t might have gimilar tO Lhe ob jection of anVy otner
type o evidencee

Also we felt that tne Statute, althouszh it does say that tne
party may nave yhe right o nave the matter neard de novo, 1L shink
it is fairly flexible in that regard also. 1P Aoesn't mear every
case. ‘e felt that you start from tne peginning and 20 ripght throuph
the case agaln. Although, there 18 certainly that righte

MR FOSTER: Wy shouldn't the Commission be entitled to

‘hear sworn testimony? Do you nave %O swear to 1it azain, what 1S th
value of this? L don't see€ any use Lo the Examirer system if you
are going to geb snvolved in legalistic ;deas and xick the ball
around 1ike this. . 1 assume the Examiner is qualified to hear the se
cases. 1f you come pefore the'Examiner and bry your case and the
mitnesses are 21l there and they are sworn, and the pestimony is
taken doﬁn and transcribed, wnat 1is the advantage of having this
particular witness come in and repeat that again vO the commission
orally instead of jetting the commission study the matter from the
Lranscripts They are trving ©O save himee. He wouldn't be any
petter of f swearing to it twice than once. 1 don't S€€ what the
Commission gains. 1 think you ought TO rake 2 broad practical viev

of this - - thing. gertainly if 1 caoane pefore an ixaminer,

1 don't see any reason: 1 have goU one wWitness, 1 put him on and

1 sweavr him, and his testimohy is there under oath, presumed that h

s
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has testified to all ne tnows anyway, then wnen he comes before the
Commission, if the other side comes ap nere, why can't the Commissi
decide that thing on the record? Why have another record. 1 don't
suppose it would make it any better.

MR. KITTS: Because the Statute provides that the party
shall have the right to have the hearins~ de novo before the Commiss
It dossn't say de novo on the record.

1MR. FOSTER: ihnat is your idea on de novo?

MR. KITTS: There have been many intervretations of de novo.

MR, FOSTER: What is your interpretation?

MR. KITTS: It means opening the matter up apgain from the
beginning.

MR. FOSTER: It seems that you defeat vour purpose.

MR. KITTS: It doesn't provide for any specific review of th
record.

GOVERNOR SIMKS: I don't think everybody will come back up
here again. That is what we are talking about when I say coopera-
tion.

MR. FOSTER: Governor, I am saying, somebody gets a little
dissatisfied with the Examiner. He comes in here and I dont't see
any reason why the Commission says,"Until the Court decides it,

I am going to take the record. If you don't like it take it over
to the Courthouse", instead of setting the poiicy of not letting
anybody submit anything on the record to the Commission.

GOVERNOR SIMKS: I think there is a second thing why the
Commission wouldn't conscientiously be biased, if the Commission
thought anyone was coming up de novo‘with their witness to testify

to the thing that was in the provision, I think it would be againsy

ion.,
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him in the ultimate disposition, and I think ne would realize it
was against nim i nhe was doing 1t to be orrery.

MR. FOSTsR: 1 view it from statutory internretation. I
think the Commission can adopt the vpolicy of construings it that
way until the Court decides.

MR. KITTS: I dontt think that on de novo that all the liew
Mexico agreces with the Texas decisions. Is it provided in your
Statute, or is it by Court interpretation that it is de novo on the
record? ’

MR. FOSTER: Ours says iust de novo, our Statute has been
interpreted entirely contrary.

MR. KITTS: A completely new case?

MR. FOSTER: A completely new case, swear them over and take
it again. It looks silly to me. I don't care if it is good Texas
law.

MR. KITTS: It was the feeling to provide the Examiner syste
that we will expedite matters by naving a lot of routine cases wher
there are no protestants, or mavbe one or two protestants, that tho
could be heard by Eraminers, and we anticipate that in a large numb
of those cases, they will not be taken before the Commission there-
after. Maybe that is a wild assumption. You have seen your cases,
where several cases, during any hearing where thé case takes no mon
than five or ten minutes, with no protestant, but at the same time
great number of those cases Dbeing time consuming, that is at least
vart of the idea in providing for an Examiner svstem.

MR. KELLAHIN: I think we are overlooking one thing in this
discussion. In the first place when the hearing has been held befo

the Examiner, the Commission then enters the order and they enter

cr

2

re

ADA DEARNLEY & ASSOCIATES
STENCTYPE REPORTERS
ALBUQUERQUE, NEW MEXICO
TELEPHONE 3-6691




2h

theill order on the basis of Lhe vecoerd. Woat une purpose ol coming

vack tinen for hearing de novo, certainly 1 agree wholeneariedliv thal

sl
[IIEL A VERS S

Lhie reooitd he introduced in tne heurin. nefore the Commissio

N

onn a de novo hearing. At Lhe same Lime, it was the intent oi the
Jaw, in my opinion, that the hearing de novo means they would have
opportunity to argue about this record and to introduce additional
testimony, if any were available, to the Commission.

There is some queslion under our Statute. I dontt believe wh
Mr. Kitts says agrees with what 1 am going to say. Wnhen the Statut
says de novo, that means a new trial. I don't believe the Supreme
Court of New Mexico says that. In scme cases you may be faced with
the proposition tha* the de novo hearing means de novo on the recor
If that were the interpretation under this Statute, it would be
meaningless because you have had a review of the record by the
Conmission, jWhile I approve of the language that the record can't
be offered in a hearing before the Commission, I would like to hear
it expanded, and let them --

GOVERNOR SIMMS: I know that two members of the Commission

will. It is not de novo on the record, the record will be considerp

and you can introduce additional evidence.

MR. XKELLAHIN: I vunderstood that. I think that is correct,
in the matter of interpretation that may have.

GOVERNOR SIMMS: Suppose we had the matter that we were hear-
ing this morning, about this decision down at Punice, and you had a
trial examiner who had heard the whole thing, and it had gone six
months and the study had been completed, and there were facts that
you didn't know about at the time of the Examinerts recommendation

or ruling, I think it would be very discriminatory not to be able

~—
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to introduce new evidenca ag a result of this additional study.
olita KQLLAHIH: I azree with you, and I tnink that was the
intent of the Statute. The point I am trving to make, 1 think the
Commission should solely interpret the 3tatute and proposals, cven
in tneir rules which would give us a precedent in case we necd it.
GOV.SRINOR S1iii8: The only case we have tnat applies to us
says de novo on the record, and it is a Supreme Court ~-

MR. XsLLAHIE: (Interrupting) District Court. Ve have had
no Supreme Court cases on the Statuté. That is the reason I anm a
little concerned about the interpretation about this.Statute. 1
think the interpretation placed on it by the Commission will be
material.

GOVERNOR SIMMS: I think Bill is interpreting it as really

de novo and not de novo on the record.

MRe KITTS: I feel that wav. Is that the way you feel apbout

MR. KELLAHIN: Yes. I tnink you ought to consider the recorf
before the Examiner.

MR, KITTS: Then we are in agreccment.

MR. MACEY: Anyone else? Does anyone else have anything
further in Case 9037 The Case will be continued to July l4th.
We will take a recess until 1:15.

(Noon recess.)
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STATE OF NEW MEXICO )
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: ss,
COUNTY OF BERNALTLLO )

I, __ADA DEARNLEY s Court Reporter, do hereby

certify that the foregoing and attached transcript of proceedings
before the New Mexico 01l Conservation Commission at Santa Fe,
New Mexico, is a true and correct record to the best of my

knowledge, skill and ability,
IN WITNESS WHEREOF I have affixed my hand and notarial

seal this _5th day of _ July , 1954,

Hots ;- Fublic, Court Reportery,/

My Commission Expires:

June 19, 1959




LAV OFFICES OF

CAMPBELL & RUSSELL
4. P. WHITE BUILDING

RosweLL, NEw Mrxico —
TELEPHONES

4978 . 4287

Jaax M. Caupasco
Joun F, RussgiL

Aug. 12, 1955

W, F. Kitts, Attorney

New Mexico 0il Conservation Commn.,
P. 0. Box 871

Santa Fe, New Mexico

Dear Bilil:

I have your letter of August 8th concerning a meeting

of the Commission's Committee on Rules and Procedure.

I am scheduled to attend a meeting of the State Board

of Finance at 9:00 A.M. on August 16th, and if it is . 6
completed I will be glad to attend the committee

meeting at 1:30 P.M. on the same date.

f With kindest regards, I am

truly yours,

(

Jacki M. Campbell

JMC:le
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O] DORSA FoOCURMNTOO1ON
STATS OF I LinA1G0
Santa e, Hew Llexico

May 18, 1955

18 THH FATTER OF:

Loplication of the Commission upon its own motion
For an order establishing rules and regulations
with regard to hearings to be conducted before
examiners (as provided in Chapter 235, Laws of

1955).

Eefore: Honorable John F. Simms, . S. (Johnny) Walker, and
William B. Macey.

e Mt N N N e S

TRANSCRIPT OF HBARING
MR. MACEY: The next case is 903. Does anyone have a statg
ment or testimony they wish to give in reszard to Case 9037 Mr.

Woodward.

MR. WOODWARD: At the risk of wearing ouvt our welcome, we
would like to make a very brief statement as to the tyves of orderd
which we think should be adopted in supplementing this statute.
Pursuant to Senate Bill 229, we think the Commission should issue 4

procedural order that would make some provision for the following

matters.

We are not prevared to meake any recommendation, but based on

the examiner system in other states, 1 think it would be appropriate
to cover tHe following things. Of course, the Commission is working
within the framework set up by the statute and must exercize its
powers with reference to those provisions.

The first of these vrovisions that 1 think the Commission has
to deal with in the statute is the clause that authorizes them to

provide for the apvointment of one or more examiners to be members
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oi" the stalt of the Commission., Pursuzant tce this authority we

think an order should nc issued vroviding for the apncintment of i
oxaminers aud specliving in & pericral way their oualifications.

1t must ve a member of the stafll, and we think a member with engin-
eering or geological training should be cualified to serve as an
examiner.

The second nrovision would deal with this sentence in the
statute, "The Commission shall promulzate rules and regulations
with regard to hearings to be conducted before examiners and the
vowers and duties of the examiners in any particular case may be
limited by order of the Commission to particular issues or to the
performance of varticular acts." That appears to be a permissive
vower to specify the kinds of cases that the examiner can hear.

I think it would be extremely desireable in a general way to indi-
cate the tyves of matters that the examiner is expected to hear.
Ordinarily a general or state-wide rules are appropriate for the
consideration of the Commission, Short of that I would see no
necessity to limit by a vrocedural order, the tyves of matters the
examiner could hear,

There is also a question concerning the time sequence of the
examiners for the time of hearings. The statute provides that'mno
matter or vroceeding referred to an examiner shall be heard by such
examiner where any party who may be affected by any order entered
by the Commission in connectibn therewith, shall object thereto
within three days prior to the time set for hearing". iIn view of
that time limitation we would suggest that by this order the Com-
mission require those apvlicants that wanted their case heard by

the examiner, to so state in the application, and that would appear

1:

)

!
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in the nobice. JTU would serve DOUR as a ~eneral noticé ol trne

hearine and also that the avplicant wants it heard by the examiner,
that wonld ther vermii Lne neovle aflected,that mignt be affected gy
the annlication and order, to make known any objections they would
have to the examiners hearing.

There is also a acuestion avout scheduling the examiners nearing
during the middle of the month. For eramvle, if such a hearing is
scheduled durine the middle of the month and shortly before the
hearing is to be held sometime orior to the three-day limitation,
an affected person asked that it be heard by the Commission, the
matter would then be deferred until the next hearing date. Yhat
might work something of a hardship insofar as the preparation of
cases and people traveling long distances, I realize that. I don'y
know what might be done about it unless it is possible to clear up
these examiner hearings three days before the regular hearing date(
Then vou know at the time the hearing is scheduled that it will
either be heard within the three-day veriod or at the next Commis-
sion hearing.

The disadvantage to that, of course, is that it concentrates

your hearing and might interfere with the presentation of some of
these things at Hobbs which may be a very desirable feature. :
The last recommendation would not be based on any specific %
language of the Act, but I think it is implied that the examiner m%y
publish-his findings and recommendations. It has eliminated in g
some cases and some states, unnecessary hearings by the Commission
itself where the examiner's findings and recommendations are sub-
mitted to the parties apvearing sometime prior to the issuance of {1

order. That would give an opportunity'to those adversely affected

ADA DEARNLEY & ASSOCIATES
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to make known tneir exemvtions.

There aprears to Le rnothineg in the Act that would vrohibit the
Commission if it agreed with the excentions, from remanding the cas¢
to the examiner, or setting it uv for hearins on its own motion, anpd
if it agreed with the findings of the trial examiner, of cou~$e, it
could make that fact known by order.

In the avsence of such machinery, a party disagreeing with thd
examiner has nvother choice that he ask that his case be heard j

de novo bef'ore the Commission itself, in a thirty-day period. It

may seem cumbersome, but it has in the past eliminated sonie unnecesg-

sary hearings before the Commission. The request for a re-hearing

before the examiner in fact.

Beyond those recommendations I think the Act itself spells ouf

in some detail the procedure,and undoubtedly the order would reite%ate

a number of the features of the features vrescribed by the statute
MR, MACEY: Thank you, iMr, Woodward. Off the record.
(Discussion off the record.)
MR, MACEY: On the record. I have a suggested five man

member committee with one of the members being HMr. Kitts of the

Commission staff. I would like to appoint Kr. Kellahin &s Chairmag,

lr. Couch, MMr. Woodward, and Mr. Campbell to serve on that CommittJé

and come uo with some recommendations. . E
MR, WOODWARD: If I may suggest ancther name, Mr. Sellinger

has had a lot of experience with this system in Texas and Oklahomaj
MR, MACEY: I wasn't aware of that and we would be glad

to have yoﬁ serve,

MR. KELLAHIN: I am happy to serve on a Committee and I am

not trying to dodge any duties, but I think it would be more
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. avnrovriate if a revresentalive of the Commission rather Than an

individus}) be Crhairmean of the Commission. 1 would susmgest that lur,
hitts ve desienated. L am verfectly happy to work on it, but 1

think it would ve better o have a Commission member as the Chatdirman
anrd he could coordinate it a little better.

mR, MACAY: 1 think you have a good point. @Mr. Kitts, you
are the Chairman. Does anycne have anything further? We are going]

to continue the case to the June hearing. 1If no one has anything

further we will consider the case continued,

I, ADE DEARNLKY, Court Reporter, do hereby certify that the
foregoing and attached transcrivt of proceedings in the matter of
Case 903 was taken by me on May 18, 1955, that the same is a true
and correct record to the best of my knowledge, skill and ability.

. r‘/,"/' ‘ i
> o )
o 4 ('/;/4,’(/'—‘_/ . A ((:_.{_,_ - \_,i// J:‘,/G:l’_/ - . N
» : Reporter /7
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BEFORE THE
011, CONSERVATION COMMISSION
Santa Fe, New Mexico
July 1%, 1955
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Application of the Commission upon its own
motion for an order revising Section "N¥ =
RULES ON PROCEDURE of the Commission?®s
Kules and Regulations to provide for add=
itional rules governing hearings to be
condu¢ted by Trial Examiners and for any
necessary revision in the existing rules,

Case 903

R N L W N |

BEFORE:
Honorable John F. Simms

Mre Ee Se (Johnny) Walker
Mr, William Bs Macey

TRANSCRIPT OF HEARING

MRo MACEY: The next case is Case 903,

- MR. KITTS: I have a statement I would like to make. If it
please the Commission, at this time I would like to introduce into
the record in this Case the draft which was prepared during the

month of June by the Committee appointed by the Commission, !
Note has been made of the various recommendations as appeared |
in the record last time; and the Committee felt it best, rather thang
to attempt another full revision before this hearing, to merely
;' make note of the suggestions that have been made, and it is of course
anticipated that other parties will have either suggested rules or
suggested revision to the draft we are submitting.
MR. MACEY: Did you mark that as an exhibit? |

(Exhibit No, 1. marked for
identification.)

MR. KITTS: Yes, I offer it in evidence.

J—
- - P e e —
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|
MR, MACEY: Is there objection to the introduction of this §
‘exhibit in this case? Without objection it will be received, {
? Do you have anything further? g
MR, KITTS: No.
é MR, MACEY: Anything furthgr in Case 9037 Statements, comm%nts
| they would like to make pertaining to the Committee Report?
; MR, MADUL£: Ross Madule, in behalf of Magnolia Petroleum {
éCompany, Dallas, Texass. It is the suggestion of Magnolia Petroleumf
ECompany that there be added to this proposed draft a new rule, f
gcbpies of which I will introduce into the record, providing that
?in any pleading filed by any attorney in any case pending, that }
écopies of those pleadings, motions and so forth, shall be served
4upon the opposing parties or their attorneys of record. . ‘
; That is to.permit the attorney or the representative of the
icompany to be up to date on the proceedings in that particular

icases There are times when, after an order of the Commission is

}entered,‘motions for rehearing are filed and there have been times
1n the past when those motions have not been received by the i
opposing parties. For the first time after the motion for reheariné
thas been granted, the attorney on the other side is advised of the g
fact that a motion for rehearing had been filed, I think that it |
‘is necessary in the orde:ly procedure of these cases before the

Commission that a rule of this ‘nature, not of my draftmanship but o%
any other similar rule which would permit and require, just as it ;
does that we now have in the Courts, that copies of any pleadings, ;
motions, be served upon the opposing parties. That is the purpose %
of ﬁhat proposed rule.

[ S U

The next change that Magnoiia Petroleum Company suggests is !
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‘that we make a change in the proposed Rule 1221 as the rule now
@standso Rule 1221 provides that the Commission orders shall be
‘'served upon the parties and labels it a "supplemental® notice.

%Under Rule 1207 of the same proposed draft, it is provided that a

'
i

ésupplemental notice, that the fallure to give a supplemental notice
gis non=jurisdictional., If we permit these rules to go in, so as tog
isay that the order of the Commission which was entered is a supplewg
mental notice, lawyers failing to receive a copy of the notice withﬂ
tne time to perfect an appeal or whatever other action they might
Edesire, may wake up and find themselves out of Court. 1 dontt

Ifeel we ought to put ourselves in that position. I think we ought
;to have a rule there where a copy of the order of the Commission

gshall be eerved by mail upon the opposing parties or their attorneye

‘'0f record within ten days. That will permit time, which if my

gmemory is correct, it is twenty days from the order overruling the

!motion for rehearing that you can perfect your appeal to the Courtso
6The only other suggestion that I have is to effect, to rewrite 1219,
merely as a matter of draftmanship, to prov1de that you shall dlspoge
of the recommendations and order of the Examiner after the explratlon

of ten days, rather than it now reads, simply upon the filing that

?you shall dispose of it,to be consistent with the previous rule

which says any party has ten days in which to file objections to
the proposed order or proposed findings and rulings of the Trial
Examiner, because theoretically, you could think that you had ten
days in which to file exceptions to the proposed findings of the

Examiner or the proposed order, if the findings are incorporated in
the order, and get yourself in at the expiration of the ten days and

find out that the Commission had already disposed of the matter befo e

ADA DEARNLEY
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~pleading, plea or motion of any character (other than application

you filed your objection and exception to the findings, That is

%imply a suggested revision in draftmanship to coincide with the
brevious rulc., That is all thatMagnolia has,

(Exhibits 2, 3 and % marked
I for identification.)

MR. MACKEY: Anyone else have anything else in this case?
1 suggest that we introduce these in the recorde.

j MR, MADULE: I offer those as exhibits for the purpose of
%he record.

MR. MACEY: Exhibits 2, 3 and 4 will be so marked and

ientered in the record.

(Exhibit 2, RULE___ . Filing Pleadings; Copy Delivered to

hdverse Party or Parties. When any party to a hearing files any

or hearing) which is not by law or by these rules required to be

served upon the adverse party or parties, he shall at the same time
‘ -
}

|

pntered their appearance therein, or their respective attorneys of
%ecord, a copy of such pleading, plea or motion. If there be more
%han four adverse parties who have entered their appearance in said
hearing, four copies of such pleading shall be deposited with the
Secretary of the Commission and the party filing them shall inform
all adverse parties who have entered their appearance, or their
attorneys of record, that such copies have been deposited with the
Secretary of the Commission. These copies shall be delivered by the
Secretary to the first four applicants entitled thereto,)

(Exhibit 3. RULE 1221, Notice of Commissicn?®s Orders, Within

ten (10) days after any order, including any order granting or re=~

ADL DEARNLEY
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‘fusing or following rehearing has been rendered by the Commission,
‘a copy of such order shall be mailed by the Commission to ecach

‘person or his attorney of record who has entered his appearance of

:frecord in the matter or proceeding pursuant to which such order is
Irendered, ) ' |
! |

(BExhibit 4, Rule 1219. Disposition of Cases Heard by Examln‘_é

Upon the expiration of ten (10) days after such supplemental notlce‘
ihas. been given as provided in Rule 1218 of the receipt of the rerort;
and recommendations of the Examiner, the Commission shall either
enter its order disposing of the matter or proceeding or refer such%
matter or proceeding to the Examiner for the taking of additional |
E evidence,) ~
MR. MACEY: Anyone else have anything further in this case?f
MR. NESTOR: E. W. Nestor for Shell Oil Company. I have to

appear as representative for our attorneys today. They are unable

to be here, While I am not qualified to present this largely '
§legalistic opinion, I have talked it over with our people and belie\;}e
ithat I understand it rather well.

| I refer first to Rule 1216, We feel that in order to strengthén
the position of the Examiners that we should eliminate from this
article 2 and 3, We fear that if we don®*t do that, actually the
Examiner system may not prove very effective, We would suggest
further that another item be added, to wit: If the matter or prow~
ceeding is Commission called "=~~ we think that.’ in that case the

hearing should be held before the Commission.

MR, KITTS: Repeat that again.
VMRO NESTOR: If the matter or proceeding is Commission calléd.
GOVERNOR SIMMS: If the Commissmn calls it, the Comnussionf

o i e o e i e R bt i PR e J«.- L oy
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:should hear it?

in item (4). We wonder whether the applicant should be able to

i

i MR, NESTOR: Yes, In Rule 1217, we just have a question.
LWe would like some deliberation over the last sentence in paragraphg
two, which says that: 4“Such affidavit may be filed at any time prlér
to three days before the date such matter or proceeding is set for i
'hearing." We are wonderlng what happens if you are unable to deterJ
mine that the Examiner is disqualified until after three days, until
you have passed that period of three days before the hearing., It
is simply something to think about.,

|
In Rule 1220, we thought quite a bit about this and believe it

might be better to eliminate the de novo hearing before the Commissio

completely and let the motion of rehearing specified in Rule 1222 i

suffices Again the idea being to strengthen the hand of the Examinér
Then an item that we also think is worth considering is in Rule 1203

request any particular place for hearing and think it might be

‘better if the Rule provided that the Commission would select the

place where the hearing would be held, with the thought in mind thaé
it would probably be in some city of jurisdiction near the place 5
where the field or fields are lcocateds The ldea being that we mighi
think of a situation where the company having offices in Midland orf

Hobbs might operate in the San Juan Basin and they might have a

hearing which involved a great number of operators in the Basin
and then ask that the hearing be held in Hobbs, which would work a
hardship on a lot of people as far as travel. We think that in tha

[ S

case the people should go to some place in the Basin to present

their testimony.

That concludes Shellts recommendations.
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?
, MR. MACEY: Anyone else have anything further in Case 90327 |
| E
Mr. Howell., |
: {

MR. HOWELL: Ben Howell, representing El1 Paso Natural Gas. !
We have a question with respect to Rule 1215, that portion of it

&hich reads as follows: "The Examiner shall have the power to

}egulate all proceedings before him and to perform all acts and

kake all measures necessary or preper for the efficient and orderly §
i

%onduct of such hearing, including the swearing of witnesses, ree
%eiving of testimony and exhibits offered in evidence, subject to
?such objections as may be imposed." Does that give the Examiner

ﬁhe power to exclude evidence or only to receive it subject to

bbjections? Was it the intention that the Examiner would rule upon
levidence offered and either admit it or exclude it? We think he '

'should have such power. ,

¢
{

[
!

MR. HINKLE: 1If the Commission please, Clarence Hinkle,
&epresenting the Humble 01l and Refining Company. The Humble wishes|

%o go on record to the effect that these proposed rules as a whole

appear to be acceptable, with the exception or two that I will point

out. Of course, we realize that this is a new thing and it is

going to take some experience in actual practice to determine the §
i
13

best procedure. I think those are matters that can be corrected as

time goes on, in case there are any inequalities that would be worked

by the adoption of these rules.
I do want to point out, in connection with Rule 1213, the Act

The proposed rules set up qualification for the Examiner "at least
six years practical experience as a geologist, petroleum engineer

or licensed lawyer, or at least two ye

ars of such experience and a
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itself provides that any member of the Commission can act as Examiner.
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‘college degree in geology, engineering or law." Unfortunately, that

e w o ,..\.. P,

3might exclude the Land Commissioner, in this particular instance,

from being an Examiner, I would suggest in order to conform with |

fthe law that a provision be added to that particular section prow-
ividing nothing herein contained shall prevent any member of the
Commission from being designated as an Examiner, because that is 5
set up by the Act itself, The Shell has pointed out some obaectloné
to Rule 1216 and also to Rule 1220. I believe the Commission will |
.find that in connection with those objections that the proposed |
rules essentially track the Statutes and that these provisions
which are suggested in regard to the three days notice and also |
as to the de novo hearing are ih the Act itself. f
MR, MACEY: Anyone else have anything further in this case?é
MR, FOSTER: May it please the Commission, I only have

three suggestions to make. Two of them I made at the last hearing, :

iJust for the purpose of this record, I would just like to call the
{Commission's attention to those two objections,
First, being the rule disqualifying the Examiner on affidavit,

,or a member of the Commission who may serve as an Examiner from

31tt1ng as an Examiner, It seems to me that the three day Statutory

»
!

provision for objecting tc a matter being referred to an Examiner
is sufficient in that instance. If you add this rule that would

permit anybody that might choose to do so to just file suécessive
affidavits to the hearing before any particular Examiner that might?
be designated to hold the hearing, the result would be that by t
filing these affidavits you couldntt get a hearing at all before an:
Examiner. You couldn®t find one that could qualify. I don%t |

believe it would be the purpose of the rule to dc that. For>examplé,
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gifyéu appoint one Examiner and I file an affidavit against him, %
Ewhy, he is out. You appoint somebody elsey, I can still file an
éaffidavit as to him, and he would be out., You would appoini somess i
ﬁbody else and I would file an affidavit as to him, and he would

1be, and it would just ==~ you will run the whole string out that wayq

P - G,

aIf a party doesn®t want to have a hearing before the Examiner,

why, he has the Statutory right to just make his objection to having

i
i

.the hearing before the Examiner, within three days, and then the
;Commis31on has to hear it. I believe that is what the Statute
%provides. It seems to me like that 1is safeguard enough,

The second objection and one of the two that I raised before

§was‘the disqualification provision in the rules, with respect to
gdiSQualifying a man becaguse he happened to be well informed about
éthé matter on which he was going to conduct the hearing. I think

that rule should not obtain. v
Now, the third objection and the one that I did not mention

'in the previous hearing and because at that time I didn®t have

available to me the Statute recently passed by the last Legislatureé
gincorporating the provisions of Senate Bill 229, I think that i
éportion of Rule 1220 which is contained in the last sentence of §
the rule and which reads: "Y“Any person affected by the order or
decision rendered by the Commission after hearing before the
Commission may apply for rehearing pursuant to and in accordance
with the provisions of Rule 1222; and said Rule 1222 together with

the law applicable to rehearings and appeals in matters and prow

ceedings before the Commission shall thereafter apply to such matteﬁ

or proceedling.® I believe that provision of the rule is objectiona%le

because the Commission there is seeking a standby rule, the rlght

e s
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;of judieial review to an order made on a de novo hearing. If
‘anyone is willing to concede that there might be anything to the
}suggestion that the right of judicial review does not extend to an
Eorder of the Commission made on a de novo hearing, then that pro=-
Evision of the rule that I have called your attention to should be
;011minated. I deontt believe the Commission should be placed in thef
|p051t10n, elther upon its own motion or by way of adopting the |

F
i

gsuggestlons that might be made by the Committee, of attempting to

fforecast beforehand just what the applicable law is with respect
‘o the right of a judicial review of an order made on a de novo E

%hearing. At least, to my mind there is a very serious question as

i
H

i
H

fto whether or not an order made by this Commission upon a de novo
ghearing is subject to a judicial review within the provisions of
éSection 69-223 of the Statutes. Therefore, I do not believe that this
%Commission should attempt by rule to extend to an order entered
%upon a de novo hearing before it, the right of judicial review,
ENow it may be that such a right exists, in my judgment it doesntt,
?but I believe that this rule would bring about a great deal of
confusion and certainly a great deal of misunderstanding and perhaps
)could and might and probably would result in injury and harm and
ginjustice to those who might appear before this Commission reiying
uwpon this provision of the rule in'which the Commission tells them
that they have unquestionably and without any argument about it,

a right of judicial review of these orders entered on de novo hearing,
In other words, a person before this Commissiqn might very well
rely on that and then find that in the ultimate determination of
the fact, that he didn®t have any such right to rely. I would like
to suggest to the Commlssion that it would be much better to let

- - i a8 b i o, e i e
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Mféach indiQidﬁ;i'Qﬁ;‘éoaééwbéféré‘ﬁhis Commission assume the respon—§
'sibility of making that determination for himselfs I haven®t had !
'the time so far to put my exact views in writing, but I would like
5:t;o write this Commissioh a letter and send all the members of the
Committee a copy of it, pointing out why I think the right of
Ejudicial review which applies to proceedings on rehearing do not

’ ' ?extend to orders entered in a de novo hearing.

, MR. MACEY: Mr., Foster, we would like to have your thoughts§
‘on that matter, How long do you think it will take?
; MR. FOSTER: I won®t be able to get it in next weeks, It
will be week after next. %
MR, MACEY: Toward the end of the month? | :
: MR. FOSTER: Yes, sir. I planned to attend the Rocky :
. EMOuntain Institute at Boulder. |

i
'

%case?

i
MR, MACEY: Does anyone else have anything further in this |
t

g MR, MALONE: If it please the Commission, Ross Malone., 1 |
fwould'like to just suggest that the provisions of the rules dealingi

i

iwith notice are perhaps the most important provisions of all, becauéé

‘they may well be jurisdictional and affect the validity of the

action which the Commission takes. There are, I believe, some

H

apparent conflicts in the rules between the requirement for the

égiving of notice in case of any hearing before the Commission and

the provision of Rule 1209 providing for continuance without new

|
+
i
|
{
i
i

servicees In particular, I would like to suggest that the Committee

consider whether or not Rule 1204, which requires publication of

notice of every hearing before the Cbmmission, is going to be appli+

cable,as it is now written, to the continuance of the hearing which§

x
}
i
|
§
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‘has been set before an Examiner in case a request is made that the
%matter be heard not by the Examiner but by the Commission. At
%the last monthly hearing of the Commission, that matter was discusséd
ﬁfrom the point of view whether due process of law was afforded, bﬁt%
Eit isn®*t that question to which my remarks are directed, but ratheri
the inconsistency in the wording of the two rules which at present,%
under Section 1204, requires a published notice for every hearing .

before the Commission; and then in 1209 apparently purports to f

authorize a hearing before the Commission which does not require f
notice to be published, or in a situation in which time may not be §
avallable for a publication of notice of a usual hearing before the!

Commission.
I think the Committee should consider the possible inconsisten@y

!
ibetween those two sections as they now stand, because of the ;
possibility that the jurisdiction of the Commission might be E
affected. ;
i MR, MACEY: Anyone else have anything further in this case?
MR, KITTS: If it please the Commission, earlier this week
We Do Girand, Jr., of Hobbs wrote to me a letter incorporating f
certain suggestions, with copies'to various members of the Committeé,
and I believe to yourself as'well, Mr, Secretary. I think this '
should be introduced in the record as Exhibit 5. I so offer it.

(Exhibit 5 marked for identi~ :
fication,) g

MR, MACEY: Without objection it will be received. §
]

Does anyone else have anything further in Case 9032 If nothiné

further, we will take the case under advisement,

|
i
i
|
|




Exhibit 5

“Mr. William Fo Kitts, ‘
:c/o 0il Conservation Commission, ;
. Santa Fe, New Mexico. f

Dear Mr, Kitts: ;

|

' The writer respectfully proposes certain changes in the proposeﬁ
Rules of Procedure offered by your Committee at the June meeting of |
ithe 0il Conservation Commission, !

i Since Rule 1202 is being amended& I think that the emergency E
order should be valid for more than 1% days. I would suggest thlrty
‘dd)’So
i I suggest the followlng changes in the Rules enumerated:

? l. In Rule 1207, in the first paragraph, sub-number (a), that
the words, '"give or" in lines one and two be deletedy

2. In Rule 1216, delete after the word, "Commission", on line
two before the numeral (1) through the word “or" appearlng
on line three before the numeral (2) and re=-number;

3¢« In Rule 1217, delete the first sentence., I would also
suggest under Rule 1217, that Paragraph 3 be amended so
that a time be fixed in which to inaugurate proceedings
to disqualify an examiner;

4. In Rule 1218, in the last paragraph thereof, delete the
period and insert a comma and add, "and coplies of such
exceptions, objections and suggeséions to such Order be
furnished %o each person who entered an appearance of

; record at the hearing“.

| [op
*

Rule 1219, I suggest that after the word, "or", on Page 8,
be added %he following: "Order further Hearlng" and delete
that portion of the Rule appearing on Page 93 (

7« I suggest that Rule 1220 be deleted in its entirety. In
regard to this Rule, I see no need for it in light of your :
Rule 1222 for the reason that a trial De Novo before the
Commission on a matter which the Commission has referred
to an examiner and entered its Order based upon the examine
erts report and the record made bhefore the examiner would
serve no purpose except to delay the entry of a final ‘
Oorger, . f

I take this opportunity to compliment you and your Committee
on the fine job done in the preparation of the proposed Rules and
offer the above only as suggestions,

Respectfully submitted, i
__NEAL & GIRAND, by:/s/ W. D. Girandl,Jr._
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{STATE OF NEW MEXICO

) , )

oo ; : 2 SS»
'COUNTY OF BERNWALILLO ) (
§ I, ADA DEARNLEY, Court Reporter, do hereby certify that the }

foregoing and attached transcript of proceedings before the New

{Mexico 0il Conservation Commission at Santa Fe, New Mexico, is a

gtrﬁe and correct record to the best of my knowledge, skill and :

jability.

i
1

IN’WITNESS WHEREOF I have affixed my hand and nctarial seal

|this 19th day of July, 1955.

NGtary Public, Cour% Repor??r ; :

My Commission Expires:

June 19, 1959.

©OADA DEARNLEY & A5600
b, . STEROTYHE (e
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SENATE BILL NO. 229

Introduced by

S F. J. Danglade

AN ACT

RELATING TO THE NEW MEXICO OIL CONSERVATION
COMMISSION; GRANTING AUTHORITY TO THE COM -
MISSION TO APPOINT EXAMINERS TO CONDUCT HEAR.-
INGS WITH RESPECT TO MATTERS COMING BEFORE THE
COMMISSION AND TO MAKE FINDINGS AND RECOMMEN-
DATIONS WITH RESPECT THERETOQ.,

Be It Enacted by the Legislature of the State of New Mexico:

Section 1. In addition tothe powers and authority, either express
or implied, granted to the Oil Conservation Commission by virtue of the statutes
of the State of New Mexico, the Commission is hereby authorized and empowered
in prescribing its rules of order or procedure in connection with hearings or
other proceedings before the Commission to provide for the appointment of one
or more examiners to be members of the staff of the Commission to conduct
hearings with respect to matters properly coming before the Commission and to
make reports and recommendations to the Commission with respect thereto.
Any member of the Commission may serve as an examiner as provided herein,
The Commission shall promulgate rules and regulations with regard to hearings
to be conducted before examiners and the powsrs and duties of the examiners in
any particular case may be limited by ordzr of the Commission fo particular
issues or to the performance of particular acts. In the absence of any limiting
order, an examiner appointed to hear any particular case shall have the power
to regulate all proceedings before him and to perform all acts and take all
measures necessary or proper for the efficient and orderly conducti of such hear-
ing, including the swearing of witnesses, receiving of testimony and exhibits
offered in evidence subject to such objections as mzy be imposed, and shall cause
a complete record of the proceeding to be made and transcribed and shall certify
the same to the Commission for consideration together with the report of the
examiner and his recommendations in connection therewith., The Commission
shall base its decision rendered in any matter or proceeding heard by an examiner,
upon the transcript of testimnony and record made by or under the supervision of
the examiner in connection with such proceeding, and such decision shall have
the same force and effect as if said hearing had been conducted before the

-members of said Commission; PROVIDED, HOWEVER, no matter or proceed-

ing referred to an examiner shall be heard by such examiner where any party
who may be affected by any order entered by the Commission in connection there-
with, shall object thereto within three days prior to the time sat for hearing, in
which case such matter shall be heard at the next regular hearing of the Com-
mission, When any matter or proceeding is referred to sn examiner and a
decision is rendered thereon, any party adversely affected shall have the right to
have said matter heard de novo before the Commission upon application filed

with the Commission within 30 days from the time any such decision is rendered.
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Twenty-Second Legislature State of New Mexico

BIGHOP PRINTING & LITHD CO. — PORTALES, N. M.

Referred to Conservation Committee
Reported Out:.............................Senate Action 3rd Reading:............

House Action:............................Governor's Action:........ccoocverienreeann.

Senate Bill No. 229

Introduced by:

I*. J. Danglade

AN ACT

RELATING TO THE NEW MEXICO OIL CONSERVATION
COMMISSION; GRANTING AUTHORITY TO THE
COMMISSION TO APPCINT EXAMINERS TO CON-
DUCT HEARINGS WITH RESPECT TO MATTERS
COMING BEFORE THE COMMISSION AND TO MAKE
FINDINGS AND RECOMMENDATIONS WITH RE-
SPECT THERETO.

Be It Enacted by the Legislature of the State of New Mezxico:
Section 1. In addition to the powers and authority, cither
express or implied, granted to the Oil Conservation Commis-

sion by virtue of the statutes of the State of New Mexico,
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T, By
1 the Commission is hereby authorized and empowered in pre- </ \ \1 1 who may be affected by any order entered by the Commis-
2 scribing its rules of order or procedure in connection with 2 sion in connection therewith, shall object thereto within three
3 hearings or other proceedings before the Commission to pro- 3 days prior to the time set for hearing. in which case such
4 vide for the appointment of one or more examiners to be 4+ matter shall be heard at the next regular hearing of the Com-
5 members of the staff of the Commission to conduct hearings 5 mission. When any matter or proceeding is referred to an
6 with respect 6 matters properly coming before the Commis- 6 examiner and a decision is rendered thereon, any party ad-
7 sion and 1o make reports and recommendations to the Commis- 7 versely affected shall have the right to have said matter heard
8 sion with respect thereto. Any member of the Commission 8 de novo hefore the Commission upon application filed with the
9 nay serve as an examiner as provided herein. The Commis- 9  Commission within 30 days from the time any such decision
10 sion shall promulgate rules and regulations with regard to 10 is rendered.
11 hearings to be conducted before examiners and the powers and 11
12 duties of the examiners in any particular case may be limited 12
13 by order of the Commission to particular issues or to the 13
14 performance of particular acts. In the absence of any limiting 14 / : .
15  order. an examiner appointed to hear any particular case shall 15 e T
16 have the power to regulate all proceedings before him and to é) B 16 .
17 perform all acts and take all measures necessary or proper : ‘ ' 17 ' '
18 for the efficient and orderly conduct of such hearing, includ- 18
19 ing the swearing of wiinesses, receiving of testimony and 16
20 exhibits offered in evidence subject to such objections as may 20
21  be imposed, and shall cause a complete record of the pracecding 21
22 1o be made and transcribed and shall certify the same to the 22
23 Commission for consideration together with the report of the 23
24 examiner and his recommendations in connection therewith. 24
25 The Commission shall base its decision rendered in any mat- 25
26  ter or proceeding heard by an examiner, upon the transcript of 26
97 testimony and record madé by or under the supervision of 27
28 the examiner in connection with such proceeding, and such 28
29 decision shall have the same force and cffect as if said hearing 29
30 had been conducted before the members of said Commission; 30
31  PROVIDED, HOWEVER, 1o matter or procecding referred to . 31
32 an examiner shall be heard by such examiner where any party { 9 . j 32
i
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