
Attorney General's Statement 



TEXT 

fUINT 2: State Requirement that no permit wi 11 be granted i f 

underground i n j e c t i o n wi11 endanger drinking water sources. 

The regulations of the Water Quality Control Corirnission p r o h i b i t 

the approval of a discharge plan i f the underground i n j e c t i o n w i l l 

endanger drinking water sources. See Point 2, Table 2 of t h i s 

statement. The Ccrtrnission has the authority to "grant an individual 

variance frcm any regulation of the cortmission, whenever i t is found 

that compliance w i t h the regulation w i l l impose an unreasonable burden 

upon any lawful business, occupation or a c t i v i t y . " § 74-6-4.G NMSA 

1978. The Corrmission's f l e x i b i l i t y has not been extended to grant a 

variance when the r e s u l t i n g a c t i v i t y w i l l endanger drinking water 

sources because the Gjrmission has consistently taken the view that to 

allow water p o l l u t i o n at a place of reasonsably foreseeable use as 

human drinking water i s not reasonable, regardless of the economic 

burden on the discharger. 

Under the Vfater Quality Act, 74-6-1 et sec]. NMSA 1.978, the 

Corrmi ssion' s primary charge i s to "adopt, promulgate and publish 

regulations _to prevent or abate water poi l u t i o n i n the state . . . ." 

Numbering of Points i n t h i s Text corresponds to numbering given i n 
Table 2 of references USEPA Model Attorney General's Statement, UIC 
Program, Groundwater Program Guidance #16 dated July 31, 1981. 
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lEnphasis added.] § 74-6-4.D NMSA 1978. I n making i t s regulations, 

the Ccrrmission i s to consider: " ( I ) character and degree of i n j u r y to 

or interference w i t h helth, welfare and propertyL.J" § 74-6-4.D, supra. 

Water p o l l u t i o n i s defined as "introducing . ., . into water . . . one 

or more water contaminants . . . I thatJ may,with reasonable p r o b a b i l i t y 

i n j u r e human health . . . or . . . unreasonably i n t e r f e r e w i t h the 

public welfare . . . . " § 74-6-2.B NMSA 1978. The Corrmi ssion has 

consistently taken the veiw that burdens which a regulation places on 

the discharger are reasonable when the effect i s to protect a current 

or potential source of drinking water from water p o l l u t i o n . 

There has been a concern expressed by EPA representatives that 

Section 74-6-12 C NMSA 1978 might i n h i b i t the Water Quality Control 

Ccnrni ssion's abi l i '/• to carry oi.t the underground i n j e c t i o n control 

program. That Section states: 

"The Water Quality Act does not authorize the Ccnrni ssion to 

adopt any regulation w i t h respect to any condition or q u a l i t y 

of water J_f the water poi l u t i o n and i ts e f f e c t s are confined 

e n t i r e l y wi t h i n the boundaries of property w:i t h i n which the 

water poi l u t i o n occurs when the water does niDt combine wi th 

other waters." [Errphasis added. J 

As a pr a c t i c a l matter, t h i s section would not i n h i b i t implementation of 

the UIC program by the State. Consultation with technical experts 

indicates that there i s no known s i t u a t i o n i n New Mexico where ground 
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water p o l l u t i o n and i t s effects would be confined e n t i r e l y w i t h i n the 

boundaries of property w i t h i n which the water p o l l u t i o n occurs and the 

water does not combine w i t h other waters. 

POINT 4: Authority to issue permits or r u l e 

EPA has questioned the stringency of the Carmi ssion's permitting 

requirements for i n s i t u extraction wells. The three specific points 

delineated below are i n response to EPA concerns. 

1. Financial assurance requirements are contained i n subsection 

5-102.B.1.d(10), 5-102.B.2 and 5-210.B.17 of the Commission 

regulations. The purpose of these fi n a n c i a l requirements is to insure 

that there are adequate funds available to the State to perform 

remedial action to protect groundwater i f a c t i v i t i e s required under the 

regulations are not complied w i t h by the party establishing the 

financial assurance arrangements. For example, i f a bonded individual 

abandoned a construction s i t e where a well was p a r t i a l l y or f u l l y 

completed, the State would take appropriate necessary measures to 

insure that the secured funds were appropriated for reclamation and 

other remedial action required to comply with the regulations. Such 

action could include i n i t i a l court action to place the funds i n an 

escrow account and subsequent court action to .designate the money for 

the remedial work. I f a bond i s held by another responsible 

governmental agency, under the provisions of subsection 5-210.B.17 of 

the Ccrrrni ssion regulations, the State w i l l irrmedi ately n o t i f y that 
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agency upon default or non-ccmpliance by the. secured party and take a l l 

appropriate measures to insure that the bonding agency uses the money 

for appropriate remedial action. Such action by tlie State might 

include court action against the responsible agency i f attempts at 

cooperation are unsuccessful. > 

2. I f the State becomes aware of a s i g n i f i c a n t threat to water 

q u a l i t y during the construction phase of a project, the Director of the 

Environmental Improvement Division has authority, under Section 

74-6-11, NMSA 1978, to order "irrmediate abatement of the water 

p o l l u t i o n creating an emergency condition". This a u t h o r i t y may 

continue i f the Director seeks court action w i t h i n 48 hours. I f a 

human health threatening emergency does not occur, but a s i t u a t i o n 

which would impai-i the State's a b i l i t y to grant an approved discharge ^ 

plan for the project does occur, the State w i l l n o t i f y the applicant of 

that s i t u a t i o n . Under Section 3-104 of the Qxrrnission's Regulations: 

Unless otherwise provided by these regulations, no person 
shall cause or allow effluent or leachate to discharge so 
that i t may move d i r e c t l y or i n d i r e c t l y ,into ground water 
unless he is discharging pursuant to a discharge plan 
approved by the director. When a plan has been approved, 
discharges must be consistent with the terms and conditions 
of the plan. 

The carmingling of aquifers r e s u l t i n g frcm improper d r i l l i n g 

practices or other causes is considered a discharge under the 

regulations. A prudent discharger would not begin any a c t i v i t y such as 

well d r i l l i n g or i n j e c t i o n of contaminants into ground water p r i o r to 

approval of i t s discharge plan since discharge plans, may not and w i l l 
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not be approved unless the application f u l l y complies w i t h the 

regulations. A l l preiicensing construction a c t i v i t i e s are at the 

applicatns own r i s k and notice to that effect w i l l be given to the 

appIi cant as appropri at e. 

3. Under Section 5-102.B.4 and 3-108 of the regulations, there i s 

substantial opportunity l o r public p a r t i c i p a t i o n i n the discharge plan 

review process. Any rnember of the public who i s d i s s a t i s f i e d w i t h the 

conduct of the reviewing agency, pursuant to these sections, may f i l e 

an action i n State court requesting r e l i e f . The State Mandamus Law, 

Section 44-2-1 ejt seq., NMSA 1978, allows the issuance of a Writ of 

Mandamus to compel 1 "the performance of an Act which the law 

sp e c i f i c a l l y enjoins as a duty r e s u l t i n g from an o f f i c e , trust or 

stat i o n " . Section 44-2-4 NMSA 1978. I f the Corrmi ssion or one of the 

Division's f a i l s to perform a duty under the regulations a Writ of 

Mandamus could be requested. 

POINT 5: Underground i n j e c t i o n permi ts i n New Mexi co do not 

convey property r i ght s. 

Section 74-6-12.A NMSA 1978 s p e c i f i c a l l y states: 

The Water Quality Act does not grant to the [Water Quality 
Control J corrmi ssion or to any other e n t i t y the power to take 
away or modify property r i g h t s i n water . . . . 

Neither the Ccnrnission, nor any of i t s constituent agencies, can take 

away or modity property r i g h t s . A coroll a r y is that neither can any of 

these e n t i t i e s grant or create property r i g h t s . Although the statute 

addresses i t s e l f s p e c i f i c a l l y to property r i g h t s i n water, i t is clear 
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frcm the statutory scheme that a permit (or discharge plan) i s not a 

property r i g h t . Permits are issued for a li m i t e d period of time, not 

to exceed f i v e years. § 74-6-5 .F NVISA 1978. A permi t appl i cation may 

be denied, § 74-6-5.D, and, once granted, i t may be modified or 

terminated. § 74-6-5. J Most importantly, the pem i t t e e i s not 

relieved frcm complying with the Water Quality Act and applicable 

regulations. § 74-6-5.1. Had the l e g i s l a t u r e intended that a permit 

under the Water Quality Act would constitute seme sort of property 

r i g h t , i t would have so indicated. Instead, the contrary intent i s 

indicated i n § 74-6-12.A, supra. Moreover, to construe a permit as a 

property r i g h t would contradict the l e g i s l a t i v e intent of § 74-6-5.D, 

F, I , and J., supra. Permits issued pursuant to the Water Quality Act 

do not constitute property r i g h t s . 
i 

POINT 7: State authori ty to irrrnediately r e s t r a i n dangerous 

i n j ect ions. 

(a) The EID has the authority u n f r t 74-7-10 and 11 NMSA 1978 
to irrrnediately r e s t r a i n any person from engaging i n any unlawful 

a c t i v i t y which i s endangering or causing damage to public health or the 

environment. § 74-6-11 NMSA 1978 states i n parr: 

L l j f any person i s causing or contributing to water 
p o l l u t i o n of such characteristics and duration as 
to create an emergency which requires irrmediate 
action to protect human health, the d i r e c t o r of the 

I environmental improvement d i v i s i o n j shall 
order the person to irrrnediately abate the water 
p o l l u t i o n . . . . 
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I f the dir e c t o r of the d i v i s i o n wishes the order to continue beyond 

forty-eight hours, he may seek a temporary r e s t r a i n i n g order or 

injun c t i o n i n d i s t r i c t court. I d . 

The CCD has auth o r i t y to r e s t r a i n by order or in j u n c t i o n any 

individual frcm engaging i n any a c t i v i t i e s i n v i o l a t i o n of the 

Geothermal Resources Conservation Act. Section 71-5-20 of that Act 

provides i n part: 

Wnenever i t shall appear that any person i s 
v i o l a t i n g , or threatening to v i o l a t e , any statute 
of t h i s State w i t h respect to the conservation of 
geothermal resources, or any provision of the 
Geothermal Resources Conservation Act, or any r u l e , 
regulation or order made thereunder, the [Oi 1 
Conservation] D i v i s i o n through the Attorney 
General, shall bring suit against such 
person . . . . I n such suit the Division may 
obtain inj u n c t i o n , p r o h i b i t o r y or mandatory, 
including temporary r e s t r a i n i n g orders and 
temporary injunctions, as the facts may warrant. . 

II 

The MMD has authority to r e s t r a i n by order any individual from 

engaging i n any a c t i v i t i e s i n v i o l a t i o n of the Surface Mining Act which 

a c t i v i t i e s create iirminent danger to public health or the environment. 

§ 69-25A-25.A NMSA 1978. Failure to comply wi t h a cessation order 

could result i n an inju n c t i o n under § 69-25A-25.E NMSA 1978. 

Other authority frcm a l l the agencies is found i n § 30-8-8 NMSA 

1978, which allows a public o f f i c e r to bring a c i v i l action i n the name 

of the state to abate a public nuisance. The type of c i v i l action 

contemplated under t h i s section includes an inj u n c t i o n . See, State ex 

r e l Marron y_;_ Compere, 44 N.M. 414, 103 P.2d 273 (1940). The knowing 
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and unlawful introduction of a substance into the groundwater "causing 

i t to be offensive or dangerous for human or animal consumption or use" 

i s a public nuisance. § 30-8-2 NMSA 1978. An unauthorized discharge 

which is endangering the environment would be w i t h i n the purview of at 

least one of the statutes mentioned i n t h i s ,discussion. 

(b) There i s no requirement i n the Water Quality Act the 

Geothermal Resources Conservation Act, the Surface Mining Act, or i n 

the regulations promulgated pursuant to those acts, that a permit be 

revoked before a su i t can be i n s t i t u t e d to enjoin compliance w i t h the 

permit or the regulations. 

(c) The State can seek c i v i l penalties of up to Sb.OOO.OO per day 

for v i o l a t i o n s of § 74-6-b NMSA 1978 of the Water Quality Act. See, 

§ 74-6-b.Q. Under his statute, ...onditions may be imposed on permits. 

A v i o l a t i o n of a condition of a permit would be considered a v i o l a t i o n 

of § 74-6-b. Kor a l l wells covered under the Surface Mining Act (see 

Table 1 of t h i s statement), the State can seek c i v i l penalties of up to 

$b,00U.00 per day for v i o l a t i o n s of a permit. § 69-25A-22.A NMSA 1978. 

Section 71-b-23 NMSA 1V78 provides for a c i v i l penalty for v i o l a t i o n of 

the Geothermal Resources Act or the rules and regulation promulgate 

thereunder of not more than $2,b0U.U0 per day for each v i o l a t i o n . 

Criminal penalties may be sought by the State under the pertinent 

acts. Section 74-6-b.P of the Water Quality Act authorizes the 

imposition of a criminal fine of up to $10,000.00 per day for a 

v i o l a t i o n of a permit, as does § 69-2bA-22.E of the Surface Mining Act. 
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Under the Geothermal Resrouces Conservation Act, any knowing and 

w i l l f u l v i o l a t i o n of a statute or regulation shall subject the 

v i o l a t i n g party to the p o s s i b i l i t y of a criminal f i n e i n the amount of 

$5,UU0.UU per day for each v i o l a t i o n . This penalty i s set f o r t h i n 

§ 71-5-23.B and C. 

(d) The c i v i l penalties provided are f l e x i b l e . Section 74-6-5.Q, 

of the Water Quality Act, states that the c i v i l penalty imposed i s not 

to exceed $5,01)0 per day. Similar wording i s found i n § 69-25A-22.A of 

the Surface Mining Act. As i s the case w i t h the other two acts, the 

Geothermal Resrouces Act, s p e c i f i c a l l y , § 71-5-23, sets f o r t h the 

maxirrum penalty and does not require that t h i s maximum penalty be 

imposd. The State could request any c i v i l penalty less than the 

statutory maximums and t a i l o r i t s request so as to be appropriate to 

the v i o l a t i o n . The court also has the dis c r e t i o n to adjust penalties 

as appropriate. 

(e) Public p a r t i c i p a t i o n i n court enforcement actions i s provided 

by means of Rule 24(a) of the Rules of C i v i l Procedure, NMSA 1V7S, 

which allows for intervention of r i g h t i n c i v i l actions i n the state 

d i s t r i c t courts. N.M.R. Civ. Pro. 24(a) is similar to Rule 24(a) of 

the Federal Rules of C i v i l Procedure. 

None of the remedies specified i n 40 CFR 123.9(a)(1), (2) and (3) 

would be obtained through administrative action. Nevertheless, the 

public may p a r t i c i p a t e i n administrative hearings on discharge plans, 

i f the Water Quality Control Corrmission finds the hearing is affected 
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w i t h a substantial public i n t e r e s t . § 74-b-b,.M NVISA 1978. See, WQCC 

Reg. 3-112. 

POINT 1 '5: State j u r i s d i c t i o n over persons i n j e c t i n g on federal 

1ands and over federal agencies i n j e c t i n g underground. 

Under the Water Quality and the Geothennai Resources Acts, the 

State ot New Mexico has j u r i s d i c t i o n over injections on federal lands, 

and over federal agencies. lhe Water Quality Control Cotrrni ssion 1 s 

regulations define "person" as: ;f_ 

the state or any agency, i n s t i t u t i o n , ccrrrni ssion, 
municipality, or other p o l i t i c a l subdivision thereof, federal 
agency, public or private corporation, i n d i v i d u a l , 
partnership, association or other e n t i t y and includes any 
o f f i c e r or governing or managing body of any i n s t i t u t i o n , 
p o l i t i c a l subdivision, agency o:r public or priv a t e 
corporation!.j 

WQCC Reg. 1-101.Q. Moreover, the . Corrmi ssion i s charged w i t h the duty 
i 

of "promulgatI ingj . . . regulations to prevent or abate water 

p o l l u t i o n i n the state . . . ." § 74-6-4.D NV1SA 1978. There i s no 

l i m i t a t i o n i n t h i s statute excluding federal lands from the aut h o r i t y 

of the Ccrrrni ssion. 

Section 7i-b-3(h) of the Geothermal Resources Act defines person 

so as to include w i t h i n i t s terms persons conducting i n j e c t i o n 

operations on federal lands, and federal agencies. That d e f i t i o n 

states: 

"Person" means any i n d i v i d u a l , estate, t r u s t , receiver, 
cooperative association, club, corporation, company, 
fi r m , partnership, j o i n t venture, syndicate or other 
e n t i t y of the United States or any agency or 
instrumentality thereof, the State of New Mexico or any 
p o l i t i c a l subdivision thereof. 
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The Mining and Minerals Division asserts j u r i s d i c t i o n over federal 

agencies pursuant to Executive Order 2380 which instructs a l l federal 

agencies to ccmply w i t h state and local environmental provisions. The 

Division regulates coal surface mining and reclamation on federal lands 

i n New Mexico under an agreement between the State of New Mexico and 

the Office of Surface Mining of the Department of the I n t e r i o r . 45 

Fed. Reg. 53.128 (Aug. 11, 1980). This agreement w i l l be renewed. See, 

46 Fed. Reg. 40,050 (Aug. 6, 1981). 

State j u r i s d i c t i o n over injections conducted by federal agencies 

is not precluded by the federal Safe Drinking Water Act. The Act 

states: 

Each Federal agency . . . engaged i n any a c t i v i t y 
r e s u l t i n g , or which may res u l t i n , underground 
i n j e c t i o n which endangers drinking water . . . shall be 
subject to, and comply wi t h a i l . . . State . . . 
requirements . . . . This subsection shall apply, not 
withstanding any irrmunity of such agencies, under any 
law or rule of law. 

SDWA § 1447(a). 

POINT 14: J u r i s d i c t i o n over non-Indian a c t i v i t i e s on Indian land. 

The EID asserts that the State of New Mexico has authority to 

regulate i n j e c t i o n wells on lands w i t h i n the State but also l y i n g 

w i t h i n Indian reservations or t e r r i t o r i e s . I n determining whether a 

state has j u r i s d i c t i o n over d i f f e r e n t a c t i v i t i e s on Indian lands, 

courts have used a two-pronged te s t . Under th i s t e s t , the state i s 

considered to have j u r i s d i c t i o n unless 1) j u r i s d i c t i o n over t h i s type 
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of a c t i v i t y on Indian land has been pre-empted by the federal 

government, or 2) the assertion of j u r i s d i c t i o n by the state over t h i s 

a c t i v i t y would i n t e r f e r e w i t h t r i b a l self-government. Organi zed 

Villages of Kake Egan, 369 U.S. 60 (1962); Wi 11 ims y_L Lee, 358 U.S. 

217 (1959); Norvel1 v. Sangre de Cristo Development Co., 372 F. Supp. 

348 (D.N.M. 1974), rev'd on other grounds, 519 F.2d 370 (10th Cir. 

1975). 

[Cjongress has plenary powers o v e r f a l l Indian a f f a i r s 
and can, i f i t so desires, preclude state j u r i s d i c t i o n . 
Where federal statutes and regulations issued pursuant 
thereto e n t i r e l y comprehend a subject,, there can remain 
no room for state laws imposing additional burdens on 
that subject. I n the absence of governing acts of 
Congress, the resolution of whether a given state 
action is permitted depends on whether i t infringes 
upon the r i g h t of the Indians to make t h e i r own laws 
and be ruled by them. 

Norvel 1, supra at 353-54. No argument can be made that state 

regulation of underground injections by non-Indians lessees on Indian 

lands would i n t e r f e r e w i t h t r i b a l self-government. Without the 

express delegation of Congress, no Indian t r i b e has power beyond that 

necessary to protect i t s self-government or control internal r e l a t i o n s . 

Montana v^ United States, 101 S. Ct. 1245 (1981). The remaining 

question i s whether the area has been pre-empted by federal statutes 

and regulations. 

While the question might be more complicated i f the Indians 
themselves were i n j e c t i n g , i t is u n l i k e l y that Indians w i l l be 
operating the types of wells relevant to the UIC program,. 

-12-



The United States Supreme Court c l e a r l y employed the test of 

federal pre-emption i n Warren Trading Post Co. v. Ari zona Tax 

Qxrrnission, 380 U.S. 685 (1965). I n deciding that the State of Arizona 

could not levy a 2 per cent gross income tax on a federally licensed 

trading post located on an Indian reservation, the Court noted the 

pervasive federal regulation of Indian traders and reasoned that, i n 

such circumstances, i t was inappropriate for the state to regulate the 

same e n t i t y . The Court wrote: 

These apparently a l l - i n c l u s i v e regulations and the 
statutes authorizing them would seem i n themselves 
s u f f i c i e n t to show that Congress has taken the business 
of Indian trading on reservations so f u l l y i n hand that 
no room remains for state laws imposing additional 
burdens on the traders. 

I d . at 690. There are no federal statutes and regulations governing 

underground injections on Indian lands comparable to those i n the 

Warren Trading Post case. Although the Federal Safe Drinking Water Act 

(SDWA), as amended, and EPA regulations adopted pursuant to i t set up a 

federal scheme for regulating underground injec t i o n s , the Act allows 

the states to assume primary enforcement r e s p o n s i b i l i t y and is s i l e n t 

on whether the states or the federal government should enforce such 

regulations on Indian lands. I t is s p e c i f i c a l l y stated that: "Nothing, 

i n the Safe Drinking Wat er Amendments of 1977 shal 1 be construed to 

al t e r or affect the status of American Indian Lands or water 

ri g h t s . .." § 1447(c)(1) of the SUVA. The SUVA and attendant 

regulations of EPA cannot be considered as evidence of federal 



pre-emption. As there are no other federal acts and regulations which 

could be considered to pre-empt the regulation of underground 

inj e c t i o n s on Indian Lands, the federal government has not pre-empted 

th i s area; and the State may regulate i t . 

The State has not renounced j u r i s d i c t i o n over Indian lands. This 

is so despite the disclaimer i n the New Mexico Enabling Act, 36 Stat. 

557 (Ch. 310), where the State disclaimed a l l r i g h t and t i t l e to, and 

the United States retained absolute j u r i s d i c t i o n and control over, 

lands held by the Indians. I n Vi I lage of Kake, supra. , the United 

States Supreme Court, i n t e r p r e t i n g a similar disclaimer found i n the 

Alaska Statehood Act, concluded that absolute j u r i s d i c t i o n i s not 

necessarily exclusive j u r i s d i c t i o n , and that such a disclaimer does not 

automatical l y pre.c1":ide the exerc/se of state authority. V i i lage of 

Kake, supra., i s good authority for the proposition that the disclaimer 

i n the New Mexico Enabling Act does not automatical l y p r o h i b i t state 

regulation of a c t i v i t i e s on Indian lands i n the state. 

Nor d i d the State renounce authority over Indian lands i n A r t i c l e 

XXI, § 2 of the Constitution of New Mexico which states i n part: 

The people inhabiting t h i s state do agree and declare 
that they forever disclaim a l l r i g h t and t i t l e to . . . 
a l l lands l y i n g w i t h i n [the boundaries of the state] . 
. . owned or held by any Indian or Indian t r i b e s , the 
r i g h t or t i t l e to which shall have been acquired 
through the United States, or any p r i o r sovereignty; 
and that u n t i l the t i t l e of such Indian or Indian 
tribes shall have been extinguished the same shall be 
and remain subject to the disposition and under the 
absolute j u r i s d i c t i o n and control of the congress of 
the United States. . . . 
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The courts have interpreted t h i s a r t i c l e as a disclaimer or proprietary 

in t e r e s t , rather than of governmental cont r o l , by the state. Norvel1, 

supra; Sangre de Cristo Development Corp. v. C i t y of Santa Fe, 84 N.M. 

343, 503 P.2d 323 (1972). 

The State's f a i l u r e to act under Public Law 280 to assert 

j u r i s d i c t i o n over Indian lands is irrelevant i n considering whether i t 

can act to regulate non-Indian a c t i v i t i e s which affect the health and 

welfare of citizens of New Mexico. The Court i n Norvel1, supra., while 

noting that New Mexico was not a Public Law 280 state, f a i l e d to 

ascribe any importance to this fact i n determining that certain state 

laws, among them, the New Mexico Water Quality Act, applied to a 

non-Indian lessee developing and operating a housing development for 

non-Indians on Indian land. I n reaching i t s decision, the Court noted 

that the laws which the state wished to apply were designed to protect 

and promote the health and welfare of the citizens of New Mexico, and 

that New Mexican citizens would be affected i f the State's regulations 

were not itiplemented. This consideration i s also relevant i n the 

regulation of underground i n j e c t i o n s . 

Wnile the p o s s i b i l i t y exists that New Mexico's assumption of 

authority might be challenged in court, t h i s p o s s i b i l i t y is not a 

s u f f i c i e n t reason for the EPA to deny EID's application to regulate 

underground i n j e c t i o n on Indian lands. The uncertainty of the extent 

of state authority over Indian lands i s not l i m i t e d to New Mexico, but 

exists i n a l l states having Indian lands w i t h i n t h e i r boundaries. 

-15-



The State of New Mexico has maintained, and continues to maintain, 

that under the two-prong test , i t c l e a r l y has j u r i s d i c t i o n to regulate 

a c t i v i t i e s on Indian lands. (See the attached xeroxed copies of two 

Attorney General's Opinions.) This view has been endorsed i n the 

federal d i s t r i c t court i n New Mexico. Norvel 1, supra. Acting on i t s 

assertion of j u r i s d i c t i o n , the state currently issues permits 

regulating various a c t i v i t i e s by non-Indians )5n Indian lands. 

POINT 17: State authority to submit information to EPA upon 

request. 

The EID has the authority under the Water Quality Act to turn over 

information i t obtains from the dischargers to the EPA upon request. 

The Act requires a l l information obtaind by EID to be made available to 

the public, except information divulging methods or processes e n t i t l e d 

to protection as trade secrets. § 74-6-12.Ei, NMSA 1978. That act 

contains no r e s t r i c t i o n on intergovernment exchange of information as 

long as the states c o n f i d e n t i a l i t y requirements are complied w i t h . 

CONCLUSION 

The Water Quality Act, the Geothermal Resources Act, the Surface 

Mining Act, and the regulations adopted pursuant to these acts, provide 

adequate au t h o r i t y to the State of New Mexico to regulate the four 

classes of wells specified i n 40 C.F.R. § 122.32 i n conformance w i t h 

-16-



the federal requirements. 

Assistant Attorney General 
Environmental Irrprovement Division 

W. Perry Pear 
Assistant Attorney General 
Oil Conservation Division 

DougMs Meiklejohn / 
Depuw Attorney General 
C i v i l Division, Counsel for the 
Mining and Minerals Division 

The above Assistant and Deputy Attorneys General have f u l l authority to 

represent the state i n court on matters pertaining to the State Underground 

Injection Control Program. 
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