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STATE OF NEW MEXICO 

ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION DIVISION 

IN THE MATTER OF THE HEARING CALLED BY 
THE OIL CONSERVATION DIVISION FOR THE 
PURPOSE OF CONSIDERING: 

APPLICATION OF DEVON ENERGY 
PRODUCTION COMPANY, L.P., FOR A 
TEMPORARY EXCEPTION TO DIVISION 
RULE 104.C.(2).(C), LEA COUNTY, 
NEW MEXICO 

CASE NO. 1 3 , 2 4 1 

RIGINAL 
REPORTER'S TRANSCRIPT OF PROCEEDINGS 

EXAMINER HEARING ^PR 1 5 21)^ 

BEFORE: DAVID R. CATANACH, Hearing Examiner Santa p c i s Drivt 
87505 

A p r i l 1st, 2004 

Santa Fe, New Mexico 

This matter came on f o r hearing before the New 

Mexico O i l Conservation D i v i s i o n , DAVID R. CATANACH, 

Hearing Examiner, on Thursday, A p r i l 1st, 2 004, a t the New 

Mexico Energy, Minerals and Natural Resources Department, 

1220 South Saint Francis Drive, Room 102, Santa Fe, New 

Mexico, Steven T. Brenner, C e r t i f i e d Court Reporter No. 7 

f o r the State of New Mexico. 

* * * 

STEVEN T. BRENNER, CCR 
(505) 989-9317 
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A P P E A R A N C E S 

FOR THE DIVISION: 

DAVID K. BROOKS, JR. 
As s i s t a n t General Counsel 
Energy, Minerals and Natural Resources Department 
1220 South St. Francis Drive 
Santa Fe, New Mexico 87505 

FOR THE APPLICANT: 

JAMES G. BRUCE 
Attorne y a t Law 
P.O. Box 1056 
Santa Fe, New Mexico 87504 
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WHEREUPON, the f o l l o w i n g proceedings were had a t 

8:17 a.m.: 

EXAMINER CATANACH: At t h i s time I ' l l c a l l Case 

13,241, the A p p l i c a t i o n of Devon Energy Production Company, 

L.P., f o r a temporary exception t o D i v i s i o n Rule Number 

104.C.(2).(c), Lea County, New Mexico. 

C a l l f o r appearances. 

MR. BRUCE: Mr. Examiner, Jim Bruce of Santa Fe, 

rep r e s e n t i n g the Applicant. I have one witness. 

EXAMINER CATANACH: Any a d d i t i o n a l appearances? 

Okay, w i l l the witness please stand t o be sworn 

i n a t t h i s time? 

(Thereupon, the witness was sworn.) 

RICHARD C. WINCHESTER, 

the witness h e r e i n , a f t e r having been f i r s t duly sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION 

BY MR. BRUCE: 

Q. Would you please s t a t e your name f o r the record? 

A. Richard Winchester. 

Q. Where do you reside? 

A. I n Norman, Oklahoma. 

Q. Who do you work f o r and i n what capacity? 

STEVEN T. BRENNER, CCR 
(505) 989-9317 
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A. I work f o r Devon Energy as a petroleum landman. 

Q. Have you p r e v i o u s l y t e s t i f i e d before the 

Di v i s i o n ? 

A. Yes, I have. 

Q. And were your c r e d e n t i a l s as an expert petroleum 

landman accepted as a matter of record? 

A. Yes, they were. 

Q. And are you f a m i l i a r w i t h the land matters 

i n v o l v e d i n t h i s case? 

A. Yes. 

MR. BRUCE: Mr. Examiner, I tender Mr. Winchester 

as an expert petroleum landman. 

EXAMINER CATANACH: He i s so q u a l i f i e d . 

Q. (By Mr. Bruce) Mr. Winchester, could you 

i d e n t i f y E x h i b i t 1 and describe the two w e l l s i n v o l v e d i n 

t h i s case? 

A. Yes, E x h i b i t 1 shows Section 1 of Township 21 

South, Range 34 East, Lea County. I t ' s an i r r e g u l a r 

s e c t i o n . The two w e l l s under c o n s i d e r a t i o n are i n Lots 1 

through — the p r o r a t i o n u n i t comprised of Lots 1 through 

8, the State R Number 1 w e l l , located i n Lot 6, operated by 

ConocoPhillips, and then the State R Number 4 w e l l , l o cated 

i n Lot 2, c u r r e n t l y being d r i l l e d by Devon. 

Q. And what e x a c t l y does Devon seek i n t h i s case? 

A. Devon seeks t o be considered as record operator 

STEVEN T. BRENNER, CCR 
(505) 989-9317 
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of the State R Number 4 w e l l u n t i l payout of the nonconsent 

p e n a l t y under the a p p l i c a b l e operating agreement. 

Q. Okay. What i s E x h i b i t 2? 

A. E x h i b i t 2 i s the APD, the approved APD, f o r the 

State R Number 4 w e l l . 

Q. Okay. Now, i s i t your understanding t h a t the 

D i v i s i o n c u r r e n t l y w i l l allow Devon t o d r i l l the w e l l but 

not produce i t unless some arrangements are made w i t h 

respect t o Devon operating the well? 

A. That's c o r r e c t . 

Q. Okay. What i s E x h i b i t 3? 

A. E x h i b i t 3 i s the operating agreement governing 

the p r o r a t i o n u n i t f o r the State R Number 1 and 4 w e l l s . 

And on page 6 of the operating agreement, i f 

y o u ' l l look under A r t i c l e VI.B.2, i t shows the a p p l i c a b l e 

nonconsent penalty, which i s 3 00 percent f o r the cost of 

d r i l l i n g and completing the w e l l . 

Q. Okay. Now, i n t h i s w e l l who are the working 

i n t e r e s t owners? 

A. ConocoPhillips, Devon Energy and Nearburg. 

Q. Okay. And which p a r t i e s have consented t o the 

d r i l l i n g of the State R Well Number 4? 

A. Nearburg has consented. 

Q. Okay, so ConocoPhillips has not? 

A. That's c o r r e c t . 

STEVEN T. BRENNER, CCR 
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Q. Okay. And so w h i l e t h i s payout p e r i o d i s being 

— w h i l e the w e l l i s being d r i l l e d and w h i l e i t ' s being 

produced, u n t i l the 3 00 percent penalty i s p a i d out, Devon 

seeks t o be record operator of the well? 

A. That's c o r r e c t . 

Q. At which time the operatorship would be turned 

over t o ConocoPhillips? 

A. That's c o r r e c t . 

Q. ConocoPhillips a t t h a t time would back i n t o i t s 

working i n t e r e s t ? 

A. That's c o r r e c t . 

Q. Okay. Now, have you had discussions w i t h 

ConocoPhillips about t h i s issue? 

A. Yes, I have. 

Q. Now, Mr. Winchester, one way t h a t companies have 

g o t t e n around t h i s i s t o enter i n t o a side agreement where, 

i n t h i s instance, ConocoPhillips would be record operator, 

Devon would a c t u a l l y p h y s i c a l l y operate the w e l l , but the 

f i l i n g s would be done under the name of ConocoPhillips. 

ConocoPhillips would not execute an agreement 

l i k e t h a t , would they? 

A. That's c o r r e c t . 

Q. Okay. But do they o b j e c t t o you o p e r a t i n g the 

w e l l d u r i n g the nonconsent payout period? 

A. No, they do not. 

STEVEN T. BRENNER, CCR 
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Q. What i s E x h i b i t 4? 

A. I t ' s a l e t t e r of support executed by 

ConocoPhillips, where they supported Devon Energy i n t h i s 

A p p l i c a t i o n . And i f y o u ' l l n o t i c e down a t the bottom, 

t h e r e was some a d d i t i o n a l language t h a t they had, t h a t s a i d 

b a s i c a l l y , "provided t h a t ConocoPhillips... i s p e r m i t t e d t o 

remain as operator of the State 'R' Number 1 w e l l " d u r i n g 

the payout p e r i o d . 

Q. And Devon doesn't o b j e c t t o t h a t ? 

A. Not a t a l l . 

Q. They don't o b j e c t t o what you're seeking, they 

j u s t don't want t o sign a separate side agreement? 

A. That's c o r r e c t , they don't want t o have t o handle 

the a d m i n i s t r a t i v e issues associated w i t h the f i l i n g s when 

they are not the operator and have no i n t e r e s t i n the w e l l . 

Q. Okay. One t h i n g , regarding — d u r i n g the payout 

p e r i o d , what are the approximate working i n t e r e s t s between 

Devon and Nearburg? 

A. Devon w i t h 50 percent and Nearburg w i t h about 50 

percent. 

Q. Okay. 

A. Samson Resources also has an i n t e r e s t i n i t , but 

they are not a p a r t y t o t h a t . They were brought i n t o 

share f o r the cost purposes. 

Q. Okay. 

STEVEN T. BRENNER, CCR 
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A. At t h a t time they w i l l be out. 

Q. Okay. So they would only own a c o n t r a c t u a l 

i n t e r e s t d u r i n g the payout period? 

A. That's c o r r e c t . 

Q. Were Conoco and Nearburg n o t i f i e d of t h i s 

A p p l i c a t i o n ? 

A. Yes, they were. 

Q. And i s t h a t r e f l e c t e d i n the a f f i d a v i t marked 

E x h i b i t 5? 

A. Yes, i t i s . 

Q. And what i s E x h i b i t 6? 

A. That's a l e t t e r from Nearburg where they're 

supporting Devon Energy i n t h i s A p p l i c a t i o n . 

Q. Were E x h i b i t s 1 through 6 prepared by you or 

under your supervision, or compiled from company business 

records? 

A. Yes, they were. 

Q. And i n your opinion i s the g r a n t i n g of t h i s 

A p p l i c a t i o n i n the i n t e r e s t s of conservation and the 

prevent i o n of waste? 

A. Yes, i t i s . 

MR. BRUCE: Mr. Examiner, I ' d move the admission 

of Devon E x h i b i t s 1 through 6. 

EXAMINER CATANACH: E x h i b i t s 1 through 6 w i l l be 

admitted. 

STEVEN T. BRENNER, CCR 
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EXAMINATION 

BY EXAMINER CATANACH: 

Q. Mr. Winchester, do you know why ConocoPhillips 

wouldn't agree t o be the operator of record f o r the w e l l ? 

A. As I r e f e r r e d t o p r e v i o u s l y , they j u s t d i d not 

want t o have — since they do not own an i n t e r e s t i n the 

w e l l u n t i l i t pays out, they d i d not want t o have t o handle 

th e a d m i n i s t r a t i v e burden of the f i l i n g s d u r i n g t h a t time. 

And I'm sure, as you know, there's a l i t t l e b i t of f l u x 

t h e r e because of the merger of Conoco and P h i l l i p s , and 

i t ' s j u s t something t h a t they d i d n ' t want t o handle a t t h a t 

time. 

Q. Under the JOA I guess they are the operator of 

t h i s u n i t ? 

A. That's c o r r e c t . 

Q. And d i d Devon a c t u a l l y propose the State R Number 

4? 

A. Yes. 

Q. And they j u s t e l e cted t o go nonconsent? 

A. They elected not t o p a r t i c i p a t e . 

Q. Okay, t h i s i s West Osudo-Morrow Gas Pool. There 

i s no allowable s i t u a t i o n t h a t we have t o be concerned 

w i t h ; i s t h a t your understanding? 

A. That's c o r r e c t . 

Q. Both w e l l s would be allowed t o produce as much 

STEVEN T. BRENNER, CCR 
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gas as they could. 

A. Yes, the R 1 i s c u r r e n t l y producing from the 

Atoka and the Morrow formations. 

Q. Now, what i s the Number 4 going t o produce from? 

Do you know? 

A. Well, we hope from the Morrow and Atoka 

formations. The Morrow formation i s our primary o b j e c t i v e 

i n the w e l l . 

Q. So i f i t ' s completed i n the Atoka, i t would be a 

separate Atoka po o l ; i s t h a t correct? This looks l i k e i t ' s 

j u s t a Morrow pool, West Osudo-Morrow? 

MR. BRUCE: That i s c o r r e c t , Mr. Examiner. 

EXAMINER CATANACH: You're not asking a t t h i s 

time f o r the Atoka. I don't know, does i t sound incomplete 

t o you, Mr. Bruce? 

MR. BRUCE: Yeah, perhaps I should amend the 

A p p l i c a t i o n . 

EXAMINER CATANACH: Okay, as f o r the Atoka, as 

w e l l as — I assume t h a t the State R Number 1 i s dedicated 

i n the Atoka as w e l l ; i s t h a t correct? 

MR. BRUCE: I beli e v e i t i s . I ' l l double-check 

on t h a t . 

EXAMINER CATANACH: I don't know t h a t i t makes 

any d i f f e r e n c e t o anybody. I t ' s not going t o a f f e c t 

anybody, I don't t h i n k , as long as you're — 

STEVEN T. BRENNER, CCR 
(505) 989-9317 
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MR. BRUCE: I t might be a t the payout i f they are 

produced a t the same time. 

EX7AMINER CATANACH: Oh, c e r t a i n l y . Yeah, but i n 

terms of n o t i c e , I'm t h i n k i n g t h a t both Conoco — are both 

Conoco and Nearburg aware of what your plans are, t h a t you 

may p o s s i b l y complete i t i n the Atoka? 

THE WITNESS: Oh, yes. 

MR. BRUCE: I don't know i f i t needs t o be 

re a d v e r t i s e d . 

EXAMINER CATANACH: Yeah, I don't — I t doesn't 

seem t o a f f e c t anybody. 

MR. BROOKS: What i s there? I s the r e a de f e c t i n 

the l e g a l d e s c r i p t i o n ? 

EXAMINER CATANACH: Well, they j u s t — i t j u s t 

describes the West Osudo-Morrow Gas Pool. 

MR. BROOKS: Yeah. 

EXAMINER CATANACH: And i t may be completed i n 

the Atoka Pool. 

MR. BROOKS: Well, apparently a l l the p a r t i e s — 

the testimony i s t h a t a l l the p a r t i e s a t i n t e r e s t have 

a c t u a l n o t i c e of your i n t e n t i o n s ; i s t h a t c o r r e c t ? 

THE WITNESS: That's c o r r e c t . 

MR. BROOKS: Okay, I don't see any need t o go 

through the procedure of r e a d v e r t i s i n g under those 

circumstances. 

STEVEN T. BRENNER, CCR 
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EXAMINER CATANACH: But I may want t o in c l u d e — 

You don't know what Atoka pool — 

MR. BRUCE: No, I don't, I ' l l f i n d t h a t out. 

Q. (By Examiner Catanach) Okay. Do you know, Mr. 

Winchester, how the production i s going t o be — Do you 

know i f i t ' s going t o be commingled a t a l l t o surface, or 

how i s i t going t o be handled? I s i t going t o have i t s own 

f a c i l i t i e s ? 

A. I can't answer t h a t question a t t h i s time. 

EXAMINER CATANACH: Mr. Bruce, can you f i n d t h a t 

out f o r me and maybe provide something about how t h a t ' s 

going t o be done? I s i t going t o be measured separately 

from the State R Number 1? 

MR. BRUCE: Yes, s i r . 

EXAMINER CATANACH: Now, h i s t o r i c a l l y , I know the 

problem t h a t we've had w i t h t h i s k i n d of s i t u a t i o n was the 

ONGARD computer system. I don't know what the c u r r e n t 

s t a t u s of t h a t i s . 

MR. BRUCE: And I was going t o have Mr. 

Winchester go u p s t a i r s and discuss i t w i t h the people who 

handle t h a t i n the D i v i s i o n . 

MR. BROOKS: I am t o l d t h a t i t ' s not a problem, 

but t h a t ' s — I don't understand the i n s and outs of these 

t h i n g s , but I've been t o l d by the people u p s t a i r s t h a t are 

i n t o t h a t business t h a t i t ' s not considered a problem a t 

STEVEN T. BRENNER, CCR 
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t h i s time. 

EXAMINER CATANACH: Okay. Well, what I ' l l do i s , 

I ' l l check — I w i l l check w i t h Ms. Prouty, who w i l l be the 

person t o check w i t h on t h a t issue, and see i f t h e r e i s any 

problems w i t h t h a t , but t h a t ' s the reason t h a t we've not 

done them i n the past, i s my understanding. 

Q. (By Examiner Catanach) Do you know about how 

long i t w i l l be before payout on t h i s w e ll? 

A. The R 1 has produced about 3 BCF, and i t was 

d r i l l e d i n 1998, and we're a n t i c i p a t i n g c e r t a i n l y w i t h i n — 

i f i t works out l i k e we hope, w i t h i n two years. 

Q. Now, under the terms of the JOA, i s i t w e l l cost 

p l u s 300 percent? 

A. No, i t ' s 300 percent t o t a l , and so t h a t ' s — 

Q. Okay, 300 percent t o t a l . 

A. That's r i g h t , so i t ' s — That's the way i t ' s 

s t a t e d w i t h i n the operating agreement. I t ' s r e a l l y l i k e 

under a d r i l l i n g order where you have cost plus 2 00 

percent. 

EXAMINER CATANACH: Okay, I b e l i e v e t h a t ' s a l l I 

have. 

MR. BRUCE: I have nothing f u r t h e r . 

EXAMINER CATANACH: Do you have anything — 

MR. BROOKS: No. 

EXAMINER CATANACH: — Mr. Brooks? 

STEVEN T. BRENNER, CCR 
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Okay, there being nothing f u r t h e r i n t h i s case, 

Case 13,241 w i l l be taken under advisement. 

(Thereupon, these proceedings were concluded a t 

8:30 a.m.) 

* * * 

STEVEN T. BRENNER, CCR 
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