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WHEREUPON, the following proceedings were had at
9:09 a.m.:

CHAIRMAN FESMIRE: The last cause before the
Commission today, and the main event, is Cause Number
13,269, a proposed amendment to 19.15.1 NMAC adopting a new
section to be codified as 19.15.1.21 NMAC. This section
applies to the Chihuahuan Desert areas of Otero and Socorro
[sic] counties, New Mexico, prohibits the use of pits and
imposes additional location, construction, operation and
testing requirements on injection wells and related
facilities used to dispose of produced water.

The Division has asked for comments and has
received several responses to that call. These comments
will be made part of the record of this hearing and are
available to the public on the OCD website.

I understand that there are some late comments
that we've received?

MR. BROOKS: Yes, Mr. Chairman and honorable
Commissioners, we received yesterday comments from Bobby
Jones, Otero Mesa rancher; we received this morning
comments from Carl L. Johnson and from Trisha London.

These comments were received after the stipulated June 14th
deadline, and I believe it's the Commission's prerogative
to conclude -- to determine whether or not the Commission

wishes to consider these comments.
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CHAIRMAN FESMIRE: 1Is there a motion to adopt
these comments and make them part of the record?

There being no motion to that effect, those
comments will not be made part of this record.

The next piece of business, there are sign-up
sheets available for those who wish to testify. I've only
gotten one so far. Would those who wish to testify or to
make statements on the record please make sure that they
sign one of those sheets prior to making that statement or
testimony?

And at this time we're going to call for
appearances from those who wish to present sworn testimony
of witnesses today.

MS. MacQUESTEN: Mr. Chairman, my name is Gail
MacQuesten. I'll be representing the OCD in this matter.

MS. BADA: Cheryl Bada, I'll also be representing
the 0il Conservation Division in this matter with Ms.
MacQuesten.

MR. CARR: May it please the Examiner, my name is
William F. Carr with the Santa Fe office of Holland and
Hart, L.L.P. I represent Mack Energy Corporation, Marbob
Energy Corporation and Yates Petroleum Corporation. I have
two witnesses.

MS. BELIN: May it please the Commission, my name

is Letty Belin, Belin and Sugarman, and I represent a
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coalition of conservation groups that submitted written
comments on this and will be presenting one technical
witness.

CHAIRMAN FESMIRE: Ms. Belin, is there a name to
that coalition?

MS. BELIN: The Otero Mesa coalition.

CHAIRMAN FESMIRE: Are those all the appearances?

DR. NEEPER: I am Donald Neeper, may it please
the Commission. I am representing New Mexico Citizens for
Clean Air and Water. I will present technical testimony.

CHAIRMAN FESMIRE: Will the witnesses who expect
to give testimony today please stand?

(Thereupon, the witnesses were sworn.)

MR. BROOKS: A point of, I guess, order or
privilege, whatever we'd call it, before we get started
with presentations. It appears that there are more people
here than the number of seats, and I was wondering if we
might be able to get one our employees who are in the
audience to see if there's some way we can round up some
more chairs for the people who are standing.

CHAIRMAN FESMIRE: Richard or Roger, could you
guys see if we could round up some more chairs?

MR. BROOKS: Thank you, Mr. Chairman.

CHAIRMAN FESMIRE: The Commission will today

first hear the technical presentations of the 0il
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Conservation Division technical staff. After that, members
of the public who wish to comment but are not offering
technical testimony will be heard, and after that we would
like to hear from public comment and technical
presentations at that point, in that order.

Before we begin, are there any scheduling
constraints today that the Commission needs to be aware of,
so we can accommodate people who've got travel
arrangements?

Okay. Ms. MacQuesten, once they get the chairs
in here, you can begin at that time. Okay?

Ms. MacQuesten, you may begin.

MS. MacQUESTEN: Mr. Chairmén, honorable
Commissioners, we are here today to present the OCD's case
for the proposed Rule for the Chihuahuan Desert area of
Sierra and Otero Counties. The proposed Rule will prohibit
pits associated with oil and gas drilling and will impose
additional requirements for produced-water injection wells.

The OCD has seven witnesses today.

The first witness will be Bill Olson. He is an
OCD hydrologist and a member of the Water Quality Control
Commission. He will be describing the OCD's authority for
proposing this rule and describe the area covered by the
Rule. He will also be our primary witness on the

prohibition against pits. On the issue regarding injection
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wells, Mr. Olson will also testify regarding contamination
cases related to injection wells and related facilities,
and he will address two of the specific provisions
regarding injection wells: the provision regarding
transportation lines and the provision regarding tanks.

Mr. Andy Core is here to testify. He is a
hydrologist with the State Engineer's Office. He will be
testifying regarding the water resources in Otero and
Sierra Counties.

Bob Sivinski from Energy and Minerals, Forestry
Division, is here to testify regarding the vegetation in
those areas.

And Rachel Jankowitz from Game and Fish will be
testifying regarding the wildlife.

Roger Anderson, the Bureau Chief for the 0OCD's
Environmental Bureau, will be testifying regarding the
injection well provisions regarding cementing, in
particular, the requirement to isolate the freshwater
aquifers with two cemented casing strings and the
requirement regarding cement bond logs.

Will Jones, OCD Hearing Examiner and Director of
New Mexico's UIC program, will be testifying regarding the
remaining provisions on injection wells.

We have a potential seventh witness, and that is

Chris Williams, the District Supervisor for District 1,

STEVEN T. BRENNER, CCR
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OCD. He is available to answer questions if issues arise
that he can comment on and help us on.

Before we begin with the testimony, I would like
to point out that you should have a binder in front of you
containing the OCD's exhibits. And there were copies next
to the donuts for the general public, and before I begin,
may I ask if there are people here who were not able to get
copies who would like copies?

CHAIRMAN FESMIRE: Ms. MacQuesten, would you make
sure that you use the microphone there, please?

MS. MacQUESTEN: Thank you.

MR. BROOKS: Mr. Chairman, I don't believe that
microphone provides any amplification. I think that's
solely for the benefit of the court reporter.

CHAIRMAN FESMIRE: Okay.

MR. BROOKS: T know Ms. MacQuesten speaks softly,
and those of us that office close to her appreciate that,
but --

(Laughter)

MR. BROOKS: -- at least here you'll have to try
to speak up.

MS. MacQUESTEN: Well, if my voice starts to go
down, if someone on the panel would just give me a little
sign, I'll try to speak up.

MR. BROOKS: Thank you.

STEVEN T. BRENNER, CCR
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MS. MacQUESTEN: We'll try to get extra copies of
the presentation for those who would like them.

In that notebook I'd like to point out a couple
of features. The first is that Exhibit Number 1 is a hard
copy of the PowerPoint presentation we'll be using today.
In that PowerPoint you'll notice that there are a number of
maps. It's hard to read in the PowerPoint copies, so we've
also provided larger size exhibits for you of those maps in
your binder. 1I'd also like to point out that we had to
distort some of those maps slightly to get them to fit the
formatting requirements for PowerPoint. The maps that are
in your packet as exhibits do not have that distortion, so
they will be easier for you to read.

The other thing I would like to point out is
Exhibit Number 2, which is a copy of the proposed Rule, and
there are three changes from the copy that was attached to
the Application.

The first change is that the Rule has been
reformatted to satisfy NMAC, so it will look slightly
different than the copy that was attached to the
Application.

The two other changes are substantive.

CHAIRMAN FESMIRE: Ms. MacQuesten, before you
start that, are there any other changes besides the

formatting on NMAC?
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MS. MacQUESTEN: The two substantive changes are
in €.(5) and C.(6). C.(5), we made a change to the
provision regarding when cement bond logs shall be run.
And in C.(6) we changed the provision regarding produced-
water transportation lines. Our witnesses will be
addressing these changes.

Before I call the OCD's first witness, I would
ask Florene Davidson, the secretary to the Commission, to
report on the information regarding the advertisement and
notice for this proceeding.

MS. DAVIDSON: The Division published notice of
the proposed Rule on the Commission docket more than 20
days before the hearing date, as required by Rule
1201.B.(2). The Division published notice of the proposed
Rule in newspapers of general circulation in the counties
in New Mexico affected by the proposed Rule no less than 20
days before the hearing date, as required by Rule
1201.B. (1): The Alamogordo News, serving Otero County; The
Herald, serving Sierra County -- that's in Truth or
Consequences.

Although publication in other counties is not
required under the Rules, the Division also published
notice in the following newspapers: Artesia Daily Press,
Farmington Daily Times, Gallup Independent, Las Cruces Sun

News, Lovington Daily Leader, The Observer, Portales News
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Tribune, Rio Grande Sun, Roswéll Daily Record, Raton Range,
and Union County Leader.
The Division also published notice of the
proposed rulemaking in The New Mexico Register on May 14,
2004. The Commission file contains a copy of that notice.
In addition, the Application, the text of the
proposed Rule, and the advertisement were posted on the
Division website with a copy of the Commission's prehearing
letter.
CHAIRMAN FESMIRE: Ms. MacQuesten?
MS. MacQUESTEN: The OCD calls Bill Olson.
CHAIRMAN FESMIRE: Mr. Olson, for the record you
have been sworn, right?
MR. OLSON: Yes, I have.
WILLIAM C. OLSON,
the witness herein, after having been first duly sworn upon
his oath, was examined and testified as follows:
DIRECT EXAMINATION

BY MS. MacQUESTEN:

Q. Would you state your name for the record, please?
A. My name is William C. Olson.

Q. And where are you employed?

A. I'm employed by the New Mexico 0il Conservation

Division, Environmental Bureau, in Santa Fe, New Mexico.

Q. And what is your title?

STEVEN T. BRENNER, CCR
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A. My title is senior hydrologist.
Q. What are your duties with the 0CD?
A. My duties involve compliance enforcement of 0il

Conservation Division and Water Quality Control Commission
Rules and Regulations regarding contamination of
groundwater, and I also an involved with the investigation
and remediation of abandoned sites that we carry out in the
reclamation fund. I also serve as the designee of the 0il
Conservation Division on the New Mexico Water Quality
Control Commission.

Q. Could you give us some brief information about
your education and relevant work experience?

A. Yes, I have a BS in geology and a master's of
science in hydrology from the New Mexico Institute of
Mining and Technology in Socorro, New Mexico. I've also
worked as a hydrologist in this capacity with the 0OCD for a
total of about 16 years. And I have worked for the New
Mexico Environment Department as a hydrologist for
approximately two years, and in that capacity I was
responsible for investigation and remediation of
contaminated groundwater at petroleum sites, as well as
working on a couple of superfund sites.

MS. MacQUESTEN: I offer Mr. Olson as an expert
in hydrology.

CHAIRMAN FESMIRE: Any objections? He is so

STEVEN T. BRENNER, CCR
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accepted.

Q. (By Ms. MacQuesten) Mr. Olson, I'd like to begin
by discussing the OCD's general authority with regard to
promulgating a rule such as the Rule that's proposed today.
Could you please tell us what general authority the oil and
gas Statutes give the OCD regarding this sort of rule?

A. The general provision falls under a couple
different sections in the regulations. It falls under
70- -- I guess 2-12; we have, I gquess, a typo up there; it
says 70-1. -- (B).(21) and (B).(22). And the general
provision that applies to both of those sections is
regulation of the disposition of nondomestic wastes.

That's the overall general authority for environmental

activities.
Q. What is a nondomestic waste?
A. Domestic wastes would be those produced from

septage systems. So essentially, we deal with all
nonseptage wastes in the oilfield. If septage wastes are
commingled with oil and gas wastes, then we would have
authority over them. But solely domestic wastes, such as a
septage leach field, we do not have authority over those
activities.

Q. And this Section (B).(21), what does it say about
the purpose for regulating nondomestic wastes?

A. The purpose in (B).(21) is to regulate the

STEVEN T. BRENNER, CCR
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upstream activities, which is considered the exploration,
development, productions and storage of crude oil or
natural gas.

Q. And what are we protecting?

A. The statute is to protect public health and the
environment.

Q. How do you interpret protecting the public health
and the environment?

A. That has been taken to mean the surface water,
groundwater, soil contamination, as well as any potential
threats to the public. It could also include other issues
such as livestock and wildlife a well.

Q. Do you have examples of the OCD protecting
livestock and wildlife?

A. Yes, in OCD Rule 50, does -- for the pit rule,
which was adopted recently, in December of 2003, does cover
provisions for fencing, for protection of livestock and
netting of pits for protection of migratory waterfowl.

Q. Does this provision (B).(21) apply both to wastes
that would occur in pits and produced water that is
disposed of through injection wells?

A. Yes, it would include all wastes generated in the
oilfield, except the domestic wastes in the upstream
activities.

Q. If we could look at the next slide, Mr. Olson,

STEVEN T. BRENNER, CCR
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what is this provision?

A. 70-2-12.(B).(22) regulates the disposition of
nondomestic wastes in the oilfield service industry, the
transportation of crude oil and natural gas, the treatment
of natural gas, the refinement of crude o0il, and this
includes the mainline transmission of natural gas as well.
This is commonly referred to as the downstream activities
from the wellhead or field activities, which are considered
the upstream activities.

Q. Now, are these downstream activities regulated
under the 0il and Gas Act?

A. They potentially are regulated under the 0il and
Gas Act that gives OCD authority for those activities,
however, it includes provisions for administering the Water
Quality Act. At this point in time, the Division does not
have rules for specific permitting of downstream
facilities, so the Division implements under their
authority, under this provision, the Water Quality Act and
Water Quality Control Commission regulations for permitting
of discharge permits for those types of facilities.

Q. So are downstream activities going to be covered
by the Rule we are discussing today?

A. Downstream activities are not, but they could be,
and that's why we have included this in here. There is a

potential in some types of facilities that are not
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requiring a permit at this time, could be covered under
Rule 50 as well, or under these provisions.

Q. Okay, if we could have the next slide. 1Is there
more specific state authority that is relevant to
regulations regarding pits and injection wells?

A. Yes, that is conferred upon the 0il Conservation
Division as 70-2-12 -- I guess that's Section (15). That's
to regulate the disposition of water produced or used in
conjunction with the drilling for or producing of oil or
natural gas and directing the surface or subsurface
disposal of the water in a matter that will afford
reasonable protection against contamination of freshwater
supplies, as designated by the State Engineer.

Q. Now, is this provision relevant to both pits and
injection wells?

A. Yes, it is.

Q. And if we could have the next slide, can you tell
us about this provision?

A. This is 70-2-12.(B).(2), and this statutory
provision allows the Division to prevent crude oil, crude
petroleum oil, natural gas or water from escaping strata in
which it is found and into other strata.

Q. What relevance does this have to the issues we're
discussing today?

A. This largely has to do with the injection well

STEVEN T. BRENNER, CCR
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provisions that will be discussed later today.

Q. The next slide, please. Is there federal
authority regarding injection wells?

A. Yes, the injection wells are also covered under
the Clean Water Act, under the Federal Underground
Injection Control Program. This is a state-administered
program, and for the issues that we are discussing here
today it is involving the Class II wells and the supplies
to all wells in the State of New Mexico except for those on
Indian lands, and portions of these programs related to the
oilfield industry are administered by the 0il Conservation
Division, and non-oilfield activities of UIC nature are
covered under the New Mexico Environment Department.

Q. Does the OCD have authority to administer the UIC
program as it pertains to Class II wells?

A. Yes, they do.

Q. And are those the type of wells we're going to be
talking about today?

A. Yes, they are.

Q. If we could have the next slide. Now, we are
acting today under a specific directive, are we not?

A. Yes, there is an executive order from the
Governor of the State of New Mexico, Number 2004-005.

Q. All right. And I'd like to point out, a copy of

that executive order is in your packet as Exhibit Number 3.
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We've used this slide to highlight some of the provisions
in the executive order regarding what we are directed to
protect, and I'd like Mr. Olson to talk about some of these
items.

A. There's three major issues that are brought up in
the order. One is about the Chihuahuan Desert in the
southern part of the State, and the Executive Order states
that this is a globally significant ecoregion identified by
the World Wildlife Fund, and it's an area deserving of
protection.

The second issue discussed is that there are
remnant desert grasslands in Otero Mesa and the Nutt areas
of Otero and Sierra Counties and that these are valuable,
unfragmented examples of the Chihuahuan Desert.

The Order also states that the region has
valuable underground water resources that need to be
protected from contamination.

Q. Did the Executive Order give the OCD specific
instructions or directives?

A. Yes, it did.

Q. And what were they?

A. There's, for the issues that we are here
testifying today, two major issues. The Order directs the
O0il Conservation Division to immediately propose rules to

prohibit pits. It also directs the Division to propose
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rules to implement produced-water reinjection standards and
controls.

Q. Before we get into those two directives, I'd like
to ask you some questions regarding the procedure that was
used in proposing the Rule we're looking at today. Were
work groups used?

A. Work groups were not used in this case. We have
used them in our past rulemaking over the last few years,
and the reason they were not in this case is because the
directive from the Governor was that we immediately propose
rules on the pit prohibitions.

We also have a number of parties that are
interested in this, and due to the time constraints that
were placed upon us to issue rules and the number of
parties, we did not move forward with a work group at that
time.

However, we did issue this out for public
comment. And as I think was pointed out by our counsel
here, we did have a couple of changes that were made based
upon some of the comments that we'd received.

We had also originally looked at bringing this to
the Commission in April of 2004. However, with the lack of
a Director at that point we did not have -- and a third
Commissioner -- we did not have a full Commission at that

point to bring it forward. So it didn't come forward at --
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this point in time, the June meeting here.

Q. Let's turn to the area that will be covered by
this proposed Rule.

A. Yes.

Q. We have -- On the screen is a copy of a map.

This map is also in your packet as Exhibit Number 4. Mr.
Olson, could you tell us what this map shows?

A. This map is taken from -- and was developed from
the ~- with the New Mexico Forestry and BLM Resource
Management Plan, and this map is showing the areas that are
considered to be the desert grasslands, and it's showing
the vegetation type through the area that's being
considered for the proposed Rules.

Q. All right. Now, what is the area that we're
going to be covering with this proposed Rule?

A. It covers essentially all of this map except for
the portions that you see on the far left-hand side of the
screen, there's that green area right there.

Q. So fhose are the areas that don't have any cross-

haching on them?

A. Yes --
Q. Okay.
A. -- the clear areas right there, those clear green

areas. There's one on the left-hand side, the western edge

of the map. Those are -- the green areas are designating
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woodland areas. And so since the purpose of this is
protection of the desert grasslands, those areas were
omitted from the proposed Rules that we're looking at here.
The other area appears on the eastern side of the
map right there. There's the solid green area that has no

cross-hachures across that area.

Q. And is there a third area that's excluded?
A. Yes, there's a third area down in the far
southeast corner of the map that's also a green -- shows a

green woodland area, and that area is also excluded as not
being in a desert grassland setting.

Q. All right. If we could look at the next map,
please, and this map is also in your packet as Exhibit
Number 5. Could you tell us what this map shows?

A. This map is a map that was prepared by the State
Engineer's Office, and I believe he will be discussing this
map in a little bit more detail. We are just presenting
this here with myself at this time, just to show that there
are groundwater resources and basins associated across
here. You see the yellow divisional lines are individual
basins that are set out through this area.

And this is just to show that we have -- the
groundwater basins are fairly consistent with the maps that
we have put together on the grasslands as well, and both of

these maps, the grassland land type map, land vegetation,
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and the water map, support the area that we are looking at
for protection of grasslands and wéter resources.

Q. If we could move to the next map, please, and
this will be in your packet as Exhibit Number 7 -- we're
skipping Number 6 because another witness will be talking
about Exhibit Number 6 -- Mr. Olson, I'd like to ask you
some questions now about the available oil and gas
information regarding these two counties. Could you tell
us what is shown in Exhibit Number 7 on the screen right
now?

A. This map that you see here is the surface
ownership map. The -- a little difficult to tell, you
know, with some of these colors, but the darker purple area
is the MacGregor Range there. To the left of that, the
larger purple area that extends all the way up to the north

part of the map is the White Sands Missile Range.

Q. And those are both military areas?
A. Yes, and those are military reservations at that
point.

Then you have distinctions as well on this for
federal, state and private lands. The private lands are
denoted in white on this map, the blue areas are state
lands, and the yellow areas are Bureau of Land Management
lands.

Q. Okay. Now just to be clear, the pointer, when
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you were talking about that, was up in the far right-hand
corner in the dark yellow. That's not state, federal or
private, is it? What is that?

A. That is tribal lands in that portion of the map.

Q. Okay, but that is not included in the area
covered by the proposed Rule?

A. That is a portion of the areas that is excluded
from this Rule.

Q. So the area that we're talking about today
contains State, federal and private lands?

A. That's correct. And on this map you can see the
areas again that are not included as part of this proposed
Rule, as the areas to the west there, the clear areas
without any type of lines across that, as well as in the
upper northeast corner of the map. And then there's that
smaller area down in the southeast corner as well, that is
excluded from this proposed Rule.

Q. Thank you. If we could move to the next map, and
this is in your packet as Exhibit Number 8, what does this
map show?

A. This map is taken from the BLM's Resource
Management Plan, and it is showing areas that are excluded
from production or for drilling for oil and natural gas.
It's showing not just that but also other restrictions that

may occur.
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If you'll see the -- what's looking to be the
reddish area in the central portion, which includes the
White Sands Missile Range and MacGregor Range, those are
areas that have been removed from drilling for oil and
natural gas.

You also have =-- through this map, if you look at
the key, there are some other areas. The gray cross-hached
area -- there's different areas in there, such as that
upper corner which, even though it's not included, are
areas where there are no federal minerals.

And then we have other designations on this map
for areas that are open to sufface leasing. There's some
small blue areas and a few areas down in the southeastern
corner. They're hard to'show up on these because they're
relatively small areas. And those are areas that have no
surface occupancy but would be allowed to access the
minerals from outside of that area.

The élear gray areas located down in --
throughout thelmap here, are areas that are open with
stipulations by‘BLM. And then the greenish areas are areas
that are open fof drilling with standard lease terms and
conditions form the BLM.

Q. All right. So although that brownish area in the
center is included in the area covered by our proposed

Rule, that is an area where drilling is outright
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prohibited?
A. That's correct.
Q. And do I understand you to say that there are

areas within the area included by our Rule that are

available for drilling but subject to certain restrictions?

A, That's correct.
Q. And those restrictions are imposed by whom?
A, The restrictions that are placed on those at the

moment are from the BLM.

Q. Okay. If we could go to the next map, please,
and this is Exhibit Number 9 in your packet, what does this
map show?

A. This map shows some recent restrictions in
amendments to the Resource Management Plan from the BLM,
and that's denoted in the two gray areas. Those are some
additional areas that have been removed from drilling
activity, largely dug‘to their -- the pristine nature of
the grasslands in those.afeas, as well as they are
potential habitat for&Fhe Aplomado falcon.

Q. All right. \Now just to orient us, where would
this appear on one of the lafgéf maps? What area is this
showing? ) |

A. Actually, the little jagged line you see is going
diagonally across there is the -- Iibelieve that's the

boundary of the MacGregor Range. So that would be
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occurring down in the -- along the southern boundary of the
map in that central piece of the southern boundary of the
maps that you were looking at previously. Actually, if you
go back I can show that to you.

The area that's down to the east of the red area,
that kind of triangular area that comes down from there --
no, no, down here.

CHAIRMAN FESMIRE: The northeast-southwest
triangle.

THE WITNESS: Yeah, it would be the southeast
quarter of that map, that area.

Q. (By Ms. MacQuesten) So roughly that grayish
triangle on this map corresponds to the triangle you see on
the more detailed map?

A. Approximately.

Q. All right. And the area there that -- BLM is
proposing to remove that from drilling; is that right?

A. Yes, they are proposing that as an amendment to
their Resource Management Plan.

Q. But that hasn't been finalized yet?

A. That has not.

Q. All right. If we could go to the next map, and
this is in your packet as Exhibit Number 10, can you tell
us what this shows?

A. This is -- again, this some areas in the Nutt
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Grassland over in Sierra County, and the gray areas again
are some additional proposed areas to be removed for
drilling activities in their latest amendments, BLM's
Resource Management Plan. And again, that's for the
presence of pristine grasslands and potential habitat for
the Aplomado falcon.

Q. Do you know approximately how many acres are
going to be -- they are proposihg to remove from
drilling --

A. I believe --

Q. -- just on these two maps, these additional
restrictions?
A, I believe it's somewhere around 30,000, 35,000

acres, approximately, between these two maps.

Q. If we could go to the next map, please, and this
in your packet as Exhibit Number 11, what does this map
show?

A. This is a map that was prepared from our RBDMS
database, and it's showing all wells that we have record of
being drilled in Sierra County.

Q. If you could look in your packet at Exhibit --
what has been marked as Exhibit Number 12 -- and we do not
have a slide for this; this is solely in the packet --
could you explain what Exhibit 12 is?

A. Yes, Exhibit 12 is a tabular listing of the wells
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that you see pictured here on the map.

Q. Was this created for the hearing today?

A. Yes, this was created for purposes of this
hearing.

Q. Where does the information come from?

A. The information is obtained from our RBDMS
database --

Q. Could you --

A. -- which is our risk-based data-management
system.

Q. Could you explain the categories on this list?

A. Yes, listed on here you'll see the API number for

each well, the well name, the operator, the unit letter,
section, township and range location of each well. You'll
see the land type, which is designated as F for federal, P
for private and S for State land. There's also a listing
of when the wells were last produced or injected and a
field for any UIC permits that may exist for these wells.

COMMISSIONER BAILEY: Mr. Olson, would you please
put this map in perspective with the other previous maps?
Where is this in relationship to the other maps that you've
already presented?

THE WITNESS: This would be the western --
approximately western half of the maps that -- the full map

-- I can show you right here. This, I believe, is the
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Sierra County line, right here. So this is going to be the
Sierra County portion of this map, essentially the left or
western half of this map.

COMMISSIONER BAILEY: Thank you.

Q. (By Ms. MacQuesten) So this map is covering all
of Sierra County?

A. Yes, this is all of Sierra County.

Q. If we go back to, let's see, slide number 15,
Exhibit 11.

Now, I notice from the list on Exhibit Number 12,
there's only one well listed with an actual well name, and
under well name, the rest of the wells show pre-ONGARD
well. What does that mean?

A. Those are wells that were in the system and
plugged prior to the ONGARD database that also came up,
which was in approximately 1993. So we do have -- They
don't show up in the regular operator fields because they
were never entered, however they do appear in the RBDMS
database system where they can actually get those in the
comment fields.

The one well that is shown here, though, I did
look this well up and there was some confusion about that,
whether that was actually a pre-ONGARD well, because it
listed that well as being spudded in the 1960s. So that

may potentially also be a pre-ONGARD well.
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But all these wells essentially, on this =-- on
Exhibit Number 12, appear to have been drilled prior to
creation of our databases in 1993.

Q. The column listing last production or injection
shows "None" for all of the wells in Sierra County. What
information did we have on these wells?

A, We have no information in our files that these
wells were ever produced.

Q. And the column for "UIC Permit" is blank. Why is
that?

A. Again, we have no record that there's ever been
an injection well permit issued for any of these wells.

Q. If we could move to slide 16, and we have a copy
of this map in your packet as Exhibit 13, is this a similar
map for Otero County?

A. Yes, this again is map created from our databases
of all the wells that have been drilled to date in Otero
County.

Q. All right, and if you would turn to Exhibit
Number 14 in your packet, is that a list of wells for Otero
County similar to the list we just went through for Sierra
County?

A. Yes, it is. I might just back up, maybe, for the
Commissioners, but that area is seen here as the area in

the eastern portion of the larger scale maps that you've
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seen.

And then yes, then Exhibit Number 14 is the
similar listing, tabular listing, of the wells that have
been drilled in Otero County.

Q. Now, I notice that there are a number of wells
that actually have a well name on this list. What does
that mean?

A. Those are wells that were drilled after 1993 and
are fully populated in through our database.

Q. All right. But just like Sierra County, none of
these wells show any production or use for injection?

A, None have been produced or been used for
injection at this point.

Q. And like the wells in Sierra County, none of them
have been permitted for injection?

A. That is correct.

Q. There's a new column, though, with the notation
"Not in OCD definition" next to several of the wells. What
does that mean?

A. Those are wells that, even though they are within
the county, fall within those excluded areas that I pointed
out to you earlier.

Q. Have you reviewed the well files for the post-
ONGARD wells in Otero County?

A. Yes, I have.
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Q. Were you able to tell whether any of those wells
were capable of commercial production?

A. Three of those wells were listed as potential
producing wells. One of those wells is the first well you
see on Exhibit Number 14. This is just outside that area.

Q. Do you approximately where it is on this map?

A. Yes, it would be up in the -- actually, it should
be one of those wells that's right in -- along the boundary
of the -- I believe it might be that one right by La Luz.
It falls just outside the area. It's right on the boundary
of the area that is excluded.

Q. All right.

A, That was one of the wells, and then the Bennett
Ranch Unit Number 1 Y and the Bennett Ranch 25 Unit Number
1 were wells that were listed as having potential
production. I believe they had -- out of the Bennett Ranch
1 Y I believe is approximately estimated at 2200 MCF per

day, and the Bennett Ranch 25 Unit Number 1 at

approximately -- estimated a gas production of about 3MCF
per day.
Q. Can you point out approximately where those two

Bennett Ranch wells are?
A. Yeah, the Bennett Ranch wells are approximately
down there at the base where you see that brighter green

dot in the middle. That's the approximate location of the
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Bennett Ranch wells.

Q. Now, you mentioned that there were three wells
that had potential for commercial production. Was it
potential production of o0il or gas?

A. It was potential production of natural gas.

Q. For all three of them?

A. For all three, that's correct.

Q. Was there any indication why they are not
producing now?

A. There was no indication in the Bennett Ranch
files, however there was a document in the -- let's see,
Y¥sletano Canyon Federal Number 1, that they have gas in
commercial quantities. However, they would need to drill
additional wells to justify the cost of a pipeline to get
the gas to market at that point.

MS. MacQUESTEN: These are the questions I had
regarding the OCD's authority and the area described by the
proposed Rule. Before I turn to questions regarding the
prohibition on pits, I'd like to ask if the Commission has
any questions of Mr. Olson about the topics he's testified
to so far.

EXAMINATION
BY COMMISSIONER BAILEY:
Q. Yes. I'm trying to make sense of some of these

maps in relationship to other maps that are presented.
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Without section, township, range, and with different
scales, it's a little bit difficult.

A lot of these green dots indicating wells that
were drilled within Otero County appear to be located
within the areas shown under Exhibit Number 9 that you
characterize as pristine. 1Is that correct?

A. Yes, that's in the areas listed down in the
southeastern corner of the map, I think you're referring
to.

Q. So what do you mean by "pristine" if there have
already been wells drilled?

A. That is the designation that was put out by the
Bureau of Land Management as for the types of grasslands
that are in that area. I guess at that point I may not be
able to necessarily speak to that.

We may have another witness that's going to
address some of the grassland areas themselves. That's a
little out of my expertise.

I think -- my purpose on this was just trying to
orient you to where some of these areas were, and I think
that will be addressed with some of the other witnesses,
the specifics --

Q. Okay.

A. -- for the grasslands.

CHAIRMAN FESMIRE: Commissioner Chavez?
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EXAMINATION
BY COMMISSIONER CHAVEZ:
Q. Yes, Mr. Olson, on Exhibit Number 4 -- this is a
bit of minutiae, maybe -- there at the southwest corner of

Sierra County the hachured area extended a little bit south
out of Sierra County, that's not intended, really, to
designate that the area out of Sierra County is included;
is that just a mapping issue?
A. I think that's just a glitch in the mapping.
This Rule is intended for the portions of Sierra and Otero
County. It is not proposed to go outside of those two
counties.
COMMISSIONER CHAVEZ: Okay, thank you.
CHAIRMAN FESMIRE: I have no questions.
DIRECT EXAMINATION (Resumed)
BY MS. MacQUESTEN:
Q. I'd like to turn, then, to the issue of
prohibiting pits in the area that we've prescribed. Now
this proposed Rule would prohibit all pits that are

permitted under the 0il and Gas Act; is that right?

A. That's correct.

Q. For these two counties in the area that we have
defined?

A. That's correct.

Q. Could you give us a little background, please, on
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the types of pits that this rule would prohibit?

A. Essentially it comes out similar to our OCD Rule
50, is two major categories of pits which we refer to as
your short-term or long-term pits. Short-term pits would
refer to your drilling and workover pits. They're used for
a limited period of time and then are closed. You know,
under our Rules they look at closure periods of up to six
months or potentially up to a year with extensions.

The other type of classification would be the
long-term storage and disposal pits. Those are pits that
would be used for the life of the well and are going to be
containing largely separation and dehydration wastes,
mostly produced water.

Q. Going back to the short-term drilling and
workover pits, how do you define short-term? How short is
that?

A. It's not really defined. I mean, it's defined by
Rule 50 as drilling and workover, and that's usually --
they usually last for, you know, roughly a 30-day period
for use of a well, maybe a little bit longer depending on
what kind of problems they may have with drilling the well.

Q. And then a six-month period to close the well,
with the potential to extend that closure period for
another six months?

A. That's correct.
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Q. What kind of contents go into short-term drilling
and workover pits?

A. Largely going to be drilling fluids, drilling mud
and cuttings, as well as potentially some produced water
and oil that float back during some of the drilling
activities.

Q. And you stated earlier that the long-term
disposal and storage pits are quite likely to contain
produced water?

A, Largely used for disposal of produced water.
There's dehydration waste as well, which is going to be
getting additional water out of the gas stream before being
placed in a --

Q. What do we know about the produced water in the
area that we've defined by this Rule?

A. Actually very little. The only well that had any
information was that one well that was right on the
boundary of the area, and I believe that was the --

Q. The Ysletano, if I'm pronouncing it correctly?

A. Yeah, ¥Ysletano Federal Number 1, I believe. And
in there they didn't list it, they had encountered produced
water and did have an actual analysis showing about 31,000
parts per million of sodium chloride in the water.

Q. How does that compare to, say, seawater?

A. Seawater is going to have total dissolved solids
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up around 26,000, approximately.

Q. So saltier than seawater?

A. Yes, this would be considered saline water.

Q. Now, you're not saying that all of the produced
water in this two-county area is going to have that saline
content, are you?

A. No, I think just trying to point out that we
really don't know what the quality is, but there is some
potential for poor-quality water in this area.

Q. What problems arise with water that has a high
chloride content?

A. Essentially what you're looking at is the salts
that are contained in the produced water, and the chloride
ion is the most significant one. It acts as -- actually
like a conservative tracer for water flow when you have
migration of produced water in the subsurface. A chloride
ion will move pretty much with the waterfront.

So we do have a lot of potential for problems
with groundwater contamination just due to the mobility of
the chloride ion, as well as the -- in general, the salts
that are in the produced water can cause surface problems
as well for plant growth, at the surface.

Q. Are there other substances commonly found in
produced water that constitute a potential environmental

hazard?
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A. Yes,; you can also have hydrocarbons as well if
the produced water is in contact with a hydrocarbon, a
liquid hydrocarbon in the reservoir. You may also have
dissolved hydrocarbons such as benzene, toluene,
ethylbenzene and xylene, which are light aromatic
hydrocarbons.

You could also have some heavier end
hydrocarbons, such as your polynuclear aromatics, such as
your naphthalenes. And potentially metals as well, could
be contained within those as well.

Q. What hazards do those substances pose?

A. Some of those substances have specific health
hazards associated with them. Benzene is a known human
carcinogen. The other constituents, such as toluene,
ethylbenzene and xylenes, aren't carcinogens but they do
have human health effects at levels that have been set by
the Water Quality Control Commission, as well as health
effects associated with napthalenes and the polynuclear
aromatics and some of the metals as well, several metals.

Q. You spoke about the mobility of salts. How
mobile are these substances in produced water?

A. They are fairly mobile, however less mobile than
the chlorides. The hydrocarbons in particular can be
biodegraded as they're moving through the soils, so

sometimes you might see the chloride plume if you have a
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joint chloride and salt problém and aromatic hydrocarbon
problem where the chloride front could be out in front of
the hydrocarbons, because they're being degraded as they're
being moved through.

But the benzene itself is a relatively mobile
constituent of the hydrocarbons. 1It's the first one to
break through. It's highly soluble in water.

And then other constituents are a little less
mobile, such as the polynuclear aromatics and the metals,
which get tied up a little bit more in the so0il as it's
moving through, but they still can migrate and cause
contamination of groundwater.

Q. So how relevant is the mobility to the potential
for contamination?

A. The higher the mobility, the greater the
potential there's going to be for contamination of
groundwater. So things like your aromatic hydrocarbons and
your chloride ions and your salts have a pretty high
mobility in the subsurface, they have a high potential for
contamination of groundwater.

Q. If we could look at the next slide, please, Mr.
Olson, who prepared this slide?

A. I prepared the numbers that you see here in this
slide.

Q. And what was the source of the information used

STEVEN T. BRENNER, CCR
(505) 989-9317




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

46

to create this slide?

A. This is information that's taken from our
environmental case files with the 0il Conservation
Division's Environmental Bureau. They're on file just in
the Santa Fe office.

Q. So there are potentially other files showing
contamination that are included in the numbers here?

A. Yes, there's going to be files in our District
offices that are going to affect the total number, not the
groundwater cases. The groundwater cases are all handled
out of the Santa Fe office.

So those are the -- fairly -- those should be the
accurate numbers from what we have on file of groundwater
cases in the State.

The total number that you see there is the number
of -- total number of cases, and that's largely soil
contamination cases. And the groundwater numbers are a
subset of those numbers. Those are sites within, say, that
first one of the location sites of 6522 sites, 428 of those
sites also have contaminated groundwater.

I guess I could maybe go on with this. These ére
really -- these are all sites that are from -- as a result
of contamination from pits. Now, what you'll be seeing
here is largely the results of the use of unlined pits,

prior to Rule 50. I just wanted to kind of make that
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clear, there is a big distinction with this.

Q. When did Rule 50 take effect?

A. Rule 50 took effect on April 15th of 2004.

Q. So that Rule 50 represents a very recent change
in the requirements for pits?

A. Yes, it does. It requires permitting of all pits
and has specific requirements for locations and lining
requirements and things like that.

Q. So the numbers on this slide relate to pits that
were 1in place before that rule took effect?

A. That's correct.

Q. So when we're looking specifically at the
disposal and storage pits -- and those are the long-term
pits you talked about?

A. Yes, this is broken down here for long-term and

what would be considered short-term pits, which would be
the drilling and workover pits.

Q. And you're telling us that most of the pits that
are represented in those columns for the disposal and
storage pits were before Rule 50, so the contamination
represented here, you hope would not have happened if Rule
50 had been in place?

A. That's correct.

Q. Can you give us an example, then, of any long-

term disposal and storage pit that showed contamination
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that -- a pit that would have satisfied Rule 50 but still
caused contamination?

A. We do have several pits -- Some of our brine
pits, which are double-lined pits with leak-detection,
actually have been constructed in accordance with -- or
they say they were constructed for Rule 50, they were done
under discharge permits, under the Water Quality Control
Commission Regulations. But the requirement for secondary
containment and leak detection would be the same for those
permits as under OCD Rule 50.

And we have several types of brine pits which are
essentially containing saturated brine, up around 180,000
to 200,000 TDS, and we have several of those that have
caused groundwater contamination, even though they were
designed and constructed to prevent that. There is a
potential for contamination even from those types of
facilities.

Q. So even though Rule 50 was enacted to try to
prevent this sort of contamination, there have been cases
where a pit that would satisfy Rule 50's requirements could
still cause contamination?

A. Yes, there is. I think that largely comes in
through not inspecting or leak detection that -- actually
to catch it and keep fluids out of those secondary

containment systems. If you keep fluids out, you shouldn't
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really be having much of & problem, and then you could even
-- through to repair those, those systems. But it can
happen.

Q. And just to clarify things, the pit you're
talking about wouldn't be under Rule 50, it also wouldn't
be under this Rule either; is that right?

A, That's correct, those are sites that have been
permitted under the Water Quality Control Commission
Regulations for discharge permits.

Q. So you're using that pit just to illustrate the
potential problems still associated with double-lined pits
with leak detection?

A. That's correct.

Q. Let's look now at the short-term pits, the
drilling and workover pits. The chart shows 14 cases of
contamination, but two cases -- only two of those cases

were groundwater contamination; is that right?

A. That's correct.
Q. Can you tell us about those two cases?
A. Well, in one of those cases we had a salt

contamination of the groundwater. What actually had
happened and brought it to our attention was, the landowner
had come onto the site. This is a well that was plugged
and abandoned. And to the best of everybody's ability, it

appears that this was actually placed through the -- He
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came in and it was the only level area out in some of the
sandhill country, and he decided that was a good place to
put a stock well. And so it appears that he put a -- he
drilled a stock well right through the vicinity of the
former drilling pit. And at that site we do have
contamination of groundwater with chlorides above the Water
Quality Control Commission groundwater standards.

The second site is a site that had -- it was
actually in a relatively shallow groundwater area, and at
that site we -- during the remediation of that site it was
discovered to have contamination in the groundwater with

benzene from the drilling pit.

Q. That was the known carcinogen you mentioned
earlier?

A. Yes, it is.

Q. Are there other problems that you have seen

associated with short-term pits that aren't showing up on
this chart?

A. Yes, there are. I guess maybe one would be on
the next slide, we have a few pictures of some. Here's --
One of the common problems out there is with pits that may
be around for some period of time. And this is just a, you
know, pit that's had the liner torn and it's been -- well,
a common problem up there also, a common problem for

potential source of contamination of the soils resulting in
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having to do remediation at a site.
Q. Is this an example -- Is this a short-term pit or
a long-term pit?
A. This would be what we consider a short-term pit.

And going along with this, this is actually a
drilling pit here that was put in this last year during
some drilling in the Crow Flats area. And Crow Flats is in
the southeast portion of the salt basin, which on the map,
the large-scale map we gave you earlier, it's going to be
down in the southeast quarter of this area. And it doesn't
show up real well in this picture, but the liner itself was
just laid right over a lot of rock.

You can see -- actually, some of those little
things you see sticking up are just the rocks poking up in
through the liner at this point. And we had no indication
that this leaked, but this just points out the problems
with potential for leaks from single-lined systems like
this.

Q. And this particular slide shows a pit that is
within the defined area for this Rule?

A. Yes, this is a pit that was drilled in the area
that's proposed for this Rule.

Q. Did you happen to see this pit yourself?

A. Yes, I did, that's actually me on the far side of

the pit in the picture.
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Q. Why do you worry about pits that are built on a
rocky area like that?

A. Mostly just for maintaining the integrity of the
pit, especially after -- as our Rule 50 goes, and we now
have in our OCD guidance for closure of pits. It's just a
potential for breaching of the integrity of the liner. And
if you do have salts in the pits, there's a potential for
future migration of contaminants from the pit such that =--
in this case the pit was buried on site, and if the liner
has been breached and its integrity breached, there's a
potential for migration of contaminants from those in the
future.

Q. This pit was supposed to be buried on site?

A. Yes, that's the way the BLM permits -- what they
have allowed for. Now, I don't know if this one buried.
This company had drilled two pits out in this area. One
they had problems with in terms that they had some question
about some of the types of waste that went into them, and
in that case that one was being required to be hauled off.

I don't know if there was a similar requirement
for this one. I had not heard that there was. But there
was no reflection of that in the well file, that it was
going to be removed from the site.

Q. If this had been buried on site under BLM

requirements, what would they do to bury it?
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A. Typically you just go and you fold the liner
back. You might be trying to mix some material with that
to solidify once it dries out, the mud and the cuttings.
And then essentially pushing the thing in on itself and
covering it with clean soil, is a common closure of
petroleum pits.

Q. So the contents and liner would remain --

A. The contents and the liner would remain, right,
that's correct.

Q. Are you aware of any wells that were -- or pits,
short-term pits, that were constructed like the one on the
slide that caused contamination?

A. The -- Yes, we've had one recently in the Lea
County area, which was a similar constructed pit, a single-
lined drilling pit, that before the rig was brought onto
the site they lost all the water and -- all the fresh water
and brine that had been placed in the pit, and I guess they
assumed at that point that somebody had stole the fluids,
so they came back and filled it up again and lost the
fluids a second time, as I understand. And at that site,
just in a short period of time, they lost 5000 barrels of
fresh water and 820 barrels of brine water.

At this point we don't know what the extent of
contamination is at that site, because they've just

completed the drilling of the well. They came back and
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actually emptied the pit and re-lined it, so they're -- to
be able to use that for the drilling of that pit, means
they had the rig coming on.

And then once the contents are removed, we'll be
looking at investigating what the extent of contamination
is at that. But they lost a relatively large volume of
fluids in a short period of time.

Q. Are there alternatives to using pits like these?

A. The alternative to drilling pits would be the use
of closed-loop systems with mud pits.

Q. When you say closed-loop, could you describe
basically what a closed-loop system looks like?

A. A closed-loop system is essentially a system
that's carried out in -- they're simply open-top tanks that
the system is carried out there, set on the surface of the
ground.

Q. All right. 1Is there an alternative to long-term
storage pits?

A. The alternative to long-term type of pits would
be the injection systems, and disposal of the fluids into a
Class II UIC well. There's also potential uses that the
Division has looked at before for beneficial uses of
produced water, and that's dependent upon the quality of
the water. And if we have relatively high-quality water,

we have allowed water to be used for road-maintenance
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activities, in some cases wildlife watering and livestock
watering.

And another big area that's been used more
recently is the re-use for drilling activities. Instead of
using fresh water for makeup water, a number at the moment
are using produced waters for makeup water for drilling.

Q. If you don't have access to a long-term pit, what
do you do with the produced water until you can get it to
an injection well or until you can use it for some
beneficial purpose?

A. Well, you can just store it at that point in
tankage, before you can either pipe it to an injection well
or haul it by truck for offsite disposal.

Q. If we could go to the next slide, please, I'd
like to have you discuss a comparison of a system using
pits versus a system using closed-loop or storage tanks and
talk about the difference in those two systems.

A. Well, with pits you're going to have a lot of
problem with detection of leaks. Even in some of our
double-lined systems they are rather difficult to locate
leaks at times, and also costly to repair, as well as tanks
are —-- you know, you've got a -- usually a sealed tank,
you're looking at something that's a little less likely to
leak, although you can have leaks from those types of

systems as well, but it's less likely.
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It's also, I think as I mentioned, difficult to
detect leaks. With the tanks sitting on the surface you
pretty much see it, especially if your tank is placed up
on, say, a gravel ring to keep it off the ground and keep
it out of contact with any moist soil at that point. And
so you'll see even leaks from the bottoms pretty much
coming out the bottom, or you'll see leaks in the sides,
which you don't see from a pit because you have a --
essentially a covered surface that you can't inspect.

With the pits there's also more danger to --
potential for wildlife, especially birds, getting in pits,
even with the netting requirements. 1I've seen some sites
that are netted in accordance with our Rule, that wildlife
have managed to get in. With tanks, obviously everything
is enclosed. You don't have that potential danger.

The other thing you have with pits, usually in
the closure, that comes in, that's allowed in our guidance,
is on-site burial in certain circumstances of the contents
of those pits. And that leaves a long-term liability with
the operator, as well as potentially for the State. If the
site becomes an abandoned site in the future, the State may
be left as the one attempting to address any long-term
liability from contamination of soils at a site, and you
have less long-term liability with tanks.

Q. All right. On the issue of pits being more
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likely to leak and having more difficulty in detecting
leaks with pits, can you talk about what happens when a
leak occurs? What kind of remediation needs to take place,
and how much does it cost?

A. We've got a lot of numbers that come from unlined
sites that we've done, and if you're looking at relatively
simple -- just contamination of soils, you may be looking
at, you know, $3000 to $5000, trying to deal with
remediation of those soils. And if it's a little more
complex you could be looking at, you know, tens of
thousands up to $100,000 for major soil contamination.

If the site resulted in any groundwater
contamination -- some of our simple sites on groundwater
contamination have been in the range of $10,000 to $20,000.
Major sites of groundwater contamination, you're looking at
extreme costs up in the range of hundred thousands of
dollars up into the millions of dollars.

Q. Where are you getting those figures?

A, That's just numbers that I've kind of collected
over the years in the course of the contamination cases
I've worked on, just -- It's not inclusive of all sites,
but it's just ballpark ranges of estimated costs of
cleanup.

Q. On the issue of danger to wildlife, do our Rules

require drilling pits to be netted?
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A, They do not. Even Rule 50, our new Rule 50, does
not require netting of drilling pits, as long as any oil
that may have been produced in the pit is removed from the
pit.

Q. And what are the fencing requirements under Rule
50?

A. The fencing requirements that we have were set in
Rule 50 for protection of livestock. There was some debate
about that at the hearing, about to what level that fencing
should go. And the rule was promulgated with protection
for livestock.

Q. So would it include protection for wildlife?

A. No, it does not.

Q. What kind of livestock are they protecting? What
size animal are we talking about?

A. Essentially it's being done for cattle, cattle,
horses that might be grazing in the area.

Q. On the risks associated with burial on site, what
kind of problems have you seen arise from burial on site?

A. One of the biggest problems we've encountered
is -- in past practices of burial has been the pit being
closed and buried relatively close to the surface where the
pit contents may have just been mixed in with soil from
that area, essentially stirred up.

There might be a top coating of some soil across
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that, but the problem has been that the shallow depth of
burial that's happened in a lot of those circumstances has
resulted in salts wicking back up to the surface and
essentially having a surface disturbance area where nothing
will grow in the future, just due to the high salt content
of the soils.

Q. Do you feel that Rule 50 has taken care of that
problem?

A. Rule 50 didn't really address that. We've tried
to address that in our guidance document, but there has
been quite a bit of controversy about that, because it's
not specifically set out in Rule 50. Rule 50 has some
general requirements for closure, but it does not specify
the actual methods for how that -- to occur.

Q. Do our current Rules for pits require future
surface owners to be notified that drilling waste has been
buried on their property?

A. No, they do not, and that was a big issue with a
lot of the landowners. It's been expressed to us through
Rule 50, and even over the last few months since the
implementation of the Rule, we've had a number of public
meetings, and that's been a big issue with landowners, that
they see this as a landfilling of solid waste on their
property without their permission, because you're

essentially leaving behind -- leave behind the mud and
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essentially the cuttings, they're going to be relatively
benign because you're looking at just fragmented rock, but
then you are leaving behind a large synthetic liner that
you're then burying in place, and there has been a number
of case where you've had problems, especially with pits
that are buried near the surface, where that liner ends up
resurfacing and getting fragmented across there and then
having problems with cattle eating that. We've had reports
of cattle that have choked on -- and died from eating
plastic from some of the pit liners as well.

Q. If a pit is buried on site and it -- even
encapsulated properly, if a future surface owner doesn't
know it's there, can there be problems when that land is
later developed?

A. Yes, there's nothing that would prevent that area
from being disturbed in the future.

Q. Or even warn anyone that there was something
there to watch out for?

A. There is not a mechanism to place any type of
notifications or actually even notify the landowner of the
existence of that at that point.

Q. We received a number of comments telling us that
if we prohibit the use of pits, we're going to see a higher
degree of traffic in the area, trucks and vehicles on dirt

roads, and that this will create a great deal of dust.
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Could you comment on that as an environmental hazard,
compared to the environmental hazards you've described
regarding pits?
A. I guess the main issue we come with that is kind
of from a land-use aspect. Usually the dust is seen as
kind of a -- is a nuisance issue and causes -- and tends to

smother some of the plants along the roadway. That's, at
least, what's been expressed to me by a number of the
ranchers. They have concern that their grasses don't grow
adequately along the road from a lot of the dust. I guess
that's -- That would be true if water was being trucked
from a site.

However, if water was to be going for injection,
which would be allowed under the Rules that we are
proposing, that that water would then be piped and there
wouldn't necessarily be that truck traffic. So it's a
little difficult to say what that impact would be because
it's the kind of decision -- the economic decision by the
operator whether they're going to go with, you know,
trucking fluids versus installing a Class II well for deep
well disposal of produced water.

Q. Does the dust raised by increased traffic in the
area represent a permanent environmental threat?
A. No, that's more of an effect while the activity

is going on, creates essentially a nuisance and potentially
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inhibiting some of the plant growth along that area. But
it's more of a -- I would call that more of a short-term
activity, so...

MS. MacQUESTEN: I don't have any more questions
for Mr. Olson regarding pits. I do wish to have him
testify regarding several provisions on the injection
wells. But I'd like to stop at this point and ask the
Commissioners if they have any questions regarding pits.

COMMISSIONER BAILEY: Yes, I do. Shall we take a
break before --

CHAIRMAN FESMIRE: That sounds like a good idea.
Why don't we take a 10-minute recess. We will reconvene at
20 minutes to 11:00. That isn't very long to get cooled
off, but it beats sitting here for another 20 minutes or
so.

(Thereupon, a recess was taken at 10:30 a.m.)

(The following proceedings had at 10:40 a.m.)

CHATIRMAN FESMIRE: Let's sit down and get started
again, and at this time I'm going to issue an invitation
that I apparently don't have to issue. If the gentlemen
would like to take their coats off, I won't be offended.

MR. CARR: Ties?

CHAIRMAN FESMIRE: Maybe this afternoon.

Andy, you're going to maintain the formality of

the State Engineer's Office all day, huh?
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MR. CORE: Absolutely. That's what holds me up
in the chair.

(Laughter)

MS. MacQUESTEN: He gets the best-dressed award.

CHAIRMAN FESMIRE: Ms. MacQuesten, if you'd like
to continue -- or -- Did you get a chance to ask a
question?

COMMISSIONER CHAVEZ: Let Jamie ask her questions
first.

CHAIRMAN FESMIRE: Oh, Jamie, I'm sorry.

COMMISSIONER BAILEY: I have some questions for
Mr. Olson.

EXAMINATION

BY COMMISSIONER BAILEY:

Q. You showed maps of what, a hundred wells drilled
in Sierra and Otero Counties? Do you have any
contamination reports from those wells that were drilled?

A. No, we do not.

Q. Have you looked for contamination, or have any of
the residents or landowners in the area discussed
contamination from those hundred wells that have already
been drilled?

A. I have not seen any. The only thing that had
come up was the investigation of one of the well sites that

I did last winter in response to a complaint from one of
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the landowners, and that wasn't really about the
contamination from, say the pit.

There was another well being drilled down on the
Texas side, and they had just installed the liner in this
pit and they were getting ready to put some water in it to
keep the liner down, and they were having the water flow
over at the well on the Texas side, so the company had
actually had hauled some water from that. They were
looking to haul water.

Actually, there was more water than they could
handle at that well, and they hauled some of the water from
that well, from the drilling of that well, over to this
well, and supposedly it had a chloride content. We had
investigated that and from some results that we had saw
that it had, you know, elevated chlorides.

But it was placed and the portion of the pit was
designated for brine water, but it appears that there may
have been -- one of the haulers that might have come in
there, might have been one of the septage haulers, so they
might have had some other waste that went into that, and
there had been some complaints about the odors of it from
that pit. So that's the only site that I had worked on.

Now, there was complaints that they were using
water from that pit also for watering the wellpad and the

lease road that accessed that, and everything we found that
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the company had reported, they had used the freshwater
portion of the pits for the watering. So we didn't see any
type of a surface issue that came up, even to the soil
sampling that had been subsequently conducted.

But that's the only complaint that I'm aware of
that has come out of that area to our office.

Q. And clearly all of those wells were drilled
before Rule 50 went into effect and were probably drilled
with unlined pits. Would you make that assumption?

A. That is possible. The ones -- what we know of
that have been drilled recently have been lined pits, but I
don't have any -- I don't know if they were lined or
unlined, to tell you the truth. I don't have any
information either way.

Q. Did I hear you say that the resource that most
probably could be produced from this area would be natural
gas?

A. Yes, on some of the APDs that I reviewed, they
listed o0il and gas because they're wildcat wells, so -- at
that point. But the only thing that I have observed so far
has been some shows for natural gas.

Q. And so your discussions concerning hydrocarbons
which you said would be within the mudstream due to contact
with liquid hydrocarbons would not apply for the natural

gas reservoirs?
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A. Not necessarily so. You could have a natural gas
condensate which is actually, I would say, worse than

having an oilstream in contact with the water, because you

have a very high volatile-content condensate that's very

high -- much higher in BTEX, usually, than your oils.

So there is potential -- If there is any
condensate associated with the gas, there's the same
potential for aromatic hydrocarbons there, potentially
worse of a conéern than with an oil phase.

Q. But at this point we don't know if there's any
condensate associated with the gas, correct?

A. That's correct?

Q. Are there standards for natural gas within water
or groundwater standards that you enforce?

A. No, there's no -- You'd be largely looking at
methane standards. There is no methane standard for
groundwater.

Q. Could we go to the pit-contamination slide? That
one. Were all of those pits in one type of soil, or were
they river alluvium, or were they limestone, or is this a
conglomeration of all different types of soil within New
Mexico or -- Can you give me a little information on that?

A. Yes, this is a compilation of sites all over the
state, so they're going to represent a wide variety of soil

types. However, I'd say probably for those location pits,
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probably the majority of them are going to be more in
alluvial materials, because I'd say that the majority of
that total number that you see there, that 6522, is sites
that have been conducted under the pit closures that are
carried out as part of the R-7940-C for the vulnerable area
up in the northwestern portion of the state.

So I'd say a large percentage of those are going
to be sites that are going to be located in alluvial
materials.

Q. So maybe some, or a very small percentage, would
be within karst areas? Were there any in the Carlsbad area
or the karst cave areas of the state that you've
investigated?

A. I don't believe there's any in the karst and cave
areas. We have a number of them that are in the -- you
know, the Lea County area where just -- we're looking at
migration through the caliche. That's probably fluid -- at
least we're moving through a fractured rock like that, you
know, that's relatively limited in thickness. But I can't
recall any of those that are in a karst terrain, to tell
you the truth.

Q. You talked about problems in the brine disposal
areas that have been permitted, that had the double liner.

A. Uh-huh.

Q. Can you share some of the lessons learned as far
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as construction of those types of facilities, or was it
mostly administrative problems?

A. I think it was more of operational problem. It

seems to be that a lot of these -- that the fluids had been
in there for some period until the Division had discovered
them. It might have been -- the operator might not have
been monitoring the leak-detection system as the
requirements on the permits are if there is fluids in the
leak-detection system, they are to remove those fluids
immediately. They have to test them to see what the
chemical makeup of that is, so we could see if that was
potentially rainwater that might have been getting around
the primary liner and into the secondary system up near the
surface, near the anchorage, or whether there's actually a
leak in the liner, and that would be based on the chloride
concentrations and the total dissolved solids of the fluid
that's in the leak-detection.

But I'd say largely it's the fact that it --
fluids were allowed to remain in the leak-detection for a
period of time, which keeps a head, then, on that secondary
liner.

And then there's going to be problems with just
synthetics and the -- that enter that -- It is a synthetic
material that has some type of life, and if you either have

imperfections in the liner, that could occur, or it wasn't
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installed properly, maybe the seams weren't welded
properly, because usually for those larger types of
facilities the seams are field-welded out there, because
they are large-scale ponds, and they might not have gotten
complete closure of their seams at that point, or one
opened up in the future because it wasn't completely
sealed.

Q. Does OCD have fines for bad actors who do not
comply with the permit operational requirements?

A, Yes, there's civil penalties that may be imposed
under both the Water Quality Act, which would be for these
types of facilities, or under the 0il and Gas Act.

Q. So that could take care of bad actors?

A. Yes, we -- that potentially could, but just -- I
think all we were trying to point out was that there is a
potential for problems here, but that is not to say that
that -- what you're referring to is essentially a
compliance and enforcement issue, I would agree.

Q. Could we go to the pits-versus-the-tank slide?
Could we not as easily create a slide that showed the
advantages of pits over tanks, such as less volume of mud
is available for well control under the tank system?

A. I guess that's true --

Q. I mean, you know, I can think of a half a dozen

advantages to tanks over pits. You know, Carlsbad just
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looms so strongly in my mind. Would well control with
additional mud have been a factor? Not that we have
Carlsbad under discussion here, but I'm just concerned
about the volume of mud that could be available for well
control and the size of the surface disturbance. If we're
concerned about grasslands, do we have more surface
disturbance with the number of tanks necessary, as opposed
to a pit?

A. There potentially could be, if there is --
Consider the fact that you could have a pit of a variable
depth, which could be a certain set size. It is
potentially -- it is a potential surface issue, that you
could have a larger surface disturbance with tanks if you
had, say, one deep pit, that was a deeper pit, that was
handling those wastes.

So there could be advantages to certain types of
systems as well. I think we're just kind of -- highlight
more of some of the potentials for environmental threats on
that aspect, and then I'll admit I wasn't really looking at
some of the surface issues that you're discussing.

Q. You brought up the point that many surface owners
have issues concerning lack of knowledge of pit locations.
Does OCD still require P-and-A markers on old wells?

A. Yes.

Q. And those markers are placed when any well is
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plugged and abandoned and the site is recontoured or
reclaimed?

A. That's correct. But if you go out to the site

you can't necessarily tell where the pit used to be at the
site, because -- You could probably find that out,
possibly, from a plat that might have been filed with the
APD and that might have shown where their proposed location
was, but there's nothing that really knows where the pit is
at that point, unless you can observe an area that maybe --
especially if the soils have been impacted by the salts,
you might see an area where nothing is really growing out
there, so...

Q. And my next question, last one, if no pits are
allowed, if only tanks are allowed, or closed-loop systems,
is your Bureau prepared to permit 711 disposal facilities

for waste muds within a reasonable driving location?

A. I mean, I guess if you look at this area being
removed, you would be looking at a 711 -- I think the way
we would look at it would be if the 711 permit -~ if it's

restricting, say, a double-lined or whatever other type of
facility for surface disposal, a lined facility, if we're
banning lined facilities in this area, the distance that
they would have to drive would be -- you Kknow, could be
substantial, unless they're crossing over to the -- you

know, to the Texas side, which is a closer area.

STEVEN T. BRENNER, CCR
(505) 989-9317




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

72

But yes, there would be a problem that
potentially could come up on a staffing level for
processing of permits if we have a large number of
applications.

There's been some talk about that from Rule 50
now, as well, with some of the changes that are coming in
through Rule 50 that we may be getting more applications
for commercial or centralized facilities. It hasn't
happened yet, but that's -- there's been some discussion by
some operators about that.

So there's a potential staff issue for permitting
of those types of facilities. 1It's something we would have
to deal with.

COMMISSIONER BAILEY: Those are all my questions.

CHATIRMAN FESMIRE: Mr. Chavez, do you have any
questions?

COMMISSIONER CHAVEZ: Yes, I have a few.

EXAMINATION
BY COMMISSIONER CHAVEZ:

Q. Some of these are more general, about the
Application, and if another witness would better answer
this, go ahead and say as much.

The description of this Application is for
provision for the Chihuahuan Desert area. However, what

you've described so far hasn't been specific. Were the
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conditions that you described didn't exist within the
Chihuahuan Desert area, would you still want the same type
of descriptions -- or the same type of restrictions?

A, For the specifics of those areas, I'd probably
defer that, maybe, to one of our other witnesses. But I
just want to point out that, you know, we've relied on the
mapping of what was determined to be desert grassland
areas. So we're trying to coordinate that with the water
basin maps to say, okay, this is kind of an overlapping
area of these two, and that's why we try to do that and
actually exclude, then, some of those woodland areas.

But maybe if you've got something more specific
about --

Q. No, that's fine.

The requirement you have appears to be an
exception to Rule 50. Was there a reason that it was
preferable to have a separate rule for this area, rather
than an amendment to Rule 50 that would perhaps exclude
this area or have special provisions within Rule 50? What
was the preference for creating a new rule?

A. I think largely that the Executive Order directed
us to adopt a rule, so I think we tried to be specific, to
have specific provisions for this area, because it covers
more than just pits that's being covered by this proposed

Rule. We've got provisions for injection and
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transportation lines and things like that, that it's a
little broader in reach than just the issues in Rule 50.

Q. Well, what I was concerned about is that the
provisions, what you're talking about here, could have
perhaps been reached, even though we haven't talked about
the other provisions yet in your proposed Rule, through
exceptions to existing rules, rather than a whole new rule.

Without putting words in your mouth, your answer
basically, was to try to comply with the Executive Order to
have a separate rule --

A. Well, I think it's --

Q. -- that steered you this way?

A. I think it's also trying to keep it condensed
into one set. I mean, if you were looking at having to do
this through amendments to other rules, we'd be amending a
whole series of provisions of, say, some of our UIC rules,
maybe even create a new rule for transportation lines, and
amending provisions for tanks and then the pits. So you'd
be looking at a number of provisions.

And I think it kind of made more sense to be
consolidated into a -- special provisions just for an area.

Q. Well, that leads me to my next question, in that
an operator who was wanting to know how to operate in New
Mexico might look at Rule 50 and think that they have all

that they need there about pits, because there's no
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proposed cross-reference to your proposed Rule if they're
in Sierra or Otero Counties.

Wouldn't it be helpful to have some reference
within those rules which you're not amending, but which
would somehow direct the operator to these specific rules
in those areas?

MS. MacQUESTEN: Commissioner, if I could address
that question, I think a specific reference is probably a
good idea, but we tried to deal with that by placing this
new Rule in the general provisions that anyone who is going
to be operating in New Mexico should be aware of. So
anyone operating here should read this section of the
Rules, and they would find this special provision.

COMMISSIONER CHAVEZ: Okay, thank you.

THE WITNESS: Although I see a problem, if there
needed to be some kind of cross-referencing, that there is
sometimes confusion. If you look at one portion of the
Rules you think, that's okay, unless you're missing a
certain portion.

So I don't see that it's necessarily a problem if
the Commission wished to adopt some kind of cross-
referencing to the Pit Rule.

Q. (By Commissioner Chavez) I noticed also, there's
no provision for any administrative exception, at least

from what we've seen so far and throughout the rest of the
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rules also. But is that intentional, or was that ever
considered, to adopt some provision for administrative
exception to the --

A, It was not something that we had considered to be

proposed, at least for looking at the pits. I mean, I
think a lot of our direction seemed pretty clear and the
executive order was to prohibit pits.

Now, we do have provisions in Rule 50 now that
allow for exceptions, and -- from the Rule, from any
provision of Rule 50, but it's not something that we are
proposing at this point.

MS. MacQUESTEN: Mr. Commissioner, it was an
intentional decision not to include any exceptions in this
Rule, and that was another reason for not making this Rule
part of Rule 50 where exceptions were allowed.

Q. (By Commissioner Chavez) Okay. Mr. Olson, you
referenced a water sample in the OCD records that had -- I
guess you interpreted that to be produced water from a
formation. I think it was 30,000 or something TDS or --
for salt. What was that reference again?

A. I guess -- I believe it was listed in one of the
sundry notices that came from the operator where they had
flowed -- they were doing some tests on gas production and
they flowed some water as well, and they actually had taken

a test, some basic testing of that water. But they didn't
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have the specific analysis listed, they just listed -- I
believe it was listed in the sundry notice itself that they
had this quality water that they had encountered during the
test.

Q. Was your purpose of referring to that as an
example of what you might anticipate as produced water,
typical produced water from the area that's being -- of the
Application, or was that in reference to the possibility of
that produced water going into the drilling pit, or both?

A. I was thinking of it more as looking at the
potential of, this is a type of waste, just an example, of
a type of waste that could be generated.

I'm not going to necessarily say that it would
be, because I agree with Commissioner Bailey that it's a
large area, and you can't necessarily say something from up
in this point is going to be the same as what you're going
to encounter down in the southern portion, say, of Otero
County, and I think it was kind for illustrative purposes
of what we could have as a potential problem and to point
out that we really don't know ourselves what -- fully -- I
guess what information we're going to be generated from --
what type of wastes are going to be generated from these
activities in this area.

Q. Okay, you referred and had an exhibit, a slide of

a drilling pit in the Crow Flats area.
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A. Uh-huh?

Q. Was the drilling fluid in that fresh water,
brine, salt? Do you know what the drilling fluid was in
that pit?

A. I believe that well was drilled with fresh water.

Q. Given that it was fresh water and that the pit
was on rock, how would that particular pit have posed a
hazard, had it been closed on that rock?

A. I don't believe that that one probably would have
been a problem, because that was essentially a dry hole.

So there wasn't really going to be any problem with waste
generated, that I see, generated from that site.

It was kind of, again, an illustrative problem of
what we've had -- what we could potentially see in that
area, because a lot of the carbonates are fairly near the
surface at that point, and if you're having to install a
pit, you may commonly encounter a circumstance like that
where you have a difficult terrain that's hard to set a
liner in, if it's a very -- you know, sharp rock where you
may have had to either blast to make a pit or essentially
carve one out, and there's just a potential for leaks from
construction of a pit in that type of a terrain.

But I would agree with you, I mean, in that one I
don't see any potential threat that actually came from that

specific pit for -- since it was drilled with freshwater
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muds.

Q. Okay, since we've gotten there to the freshwater
mud, we'll go back to the example you used in the pit that
had lost water a couple of times and had been refilled.
Would that have been an issue had there not been saltwater
or brine introduced into that water?

A. If they just lost fresh water, that wouldn't have
been an issue.

Q. If the drilling fluid is made with fresh water,
what else would be in the drilling fluids that might be an
issue for contamination from these pits?

A. I'm not sure I understand what --

Q. You've mentioned -- if I understood your
testimony right, you said that with fresh water there's not
an issue.

A. Right.

Q. Okay, there's other additives that are put in the
drilling fluid to make the drilling fluid?

A. Right, yeah, you could have surfactants and other
types of materials that might be added. I don‘'t know if
I'm -- not being a petroleum engineer and then getting into
the specifics of what they use in the drilling process, I
don't know if I'm necessarily the best person to answer
what specific additives they might be using.

Q. Well, you're testifying about drilling pits.
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A. That's correct:

Q. Okay. The material that goes in the drilling
pits that you know of so far, what material in those
drilling pits, especially since you've shown two earlier
that caused contamination -- what was the material from the
drilling fluids that wasn't the fresh water that caused
contamination?

A. Well, in the one circumstance it was chloride.
Whether that was, you know -- it was somehow in there from

the pit. Whether it was produced water that was produced
back or whatever chlorides they -- content they had in the
pit area, as well as the other site was -- there must have
been some oil at some point, or condensate flowed into the
pit, and that's why there was BTEX contamination of the
area from that pit.

But that was the major problem that we've seen in
the southeast, of course, has been chloride and salt
content, just due to the high produced-water content down
there, as well as that they have to use brine to drill
through the salt sections.

Now as far as I know, there is not a salt section
in this area. I haven't seen any evidence of one at this
point. That's what the well that I went to inspect had
anticipated in their APD, encountering a salt section, and

that is why they had a brine segment to the pit, so that if
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they encountered a $alt s&ction théy would have switched
over to a brine mud at that point. But they did not
encounter one, so they never had to use brine at that site.

Q. Okay. The two incidents of contamination from
the drilling pits that we were just talking about, again,
one was because of chlorides that were introduced into the
pit --

A. Right.

Q. -- in the drilling fluid, and the other was
through hydrocarbons that had been introduced?

A. That's correct.

Q. If those had not been introduced into the pit
then, would you consider those contamination incidents?

A. If they had not been introduced, they most likely
wouldn't have migrated to groundwater at that point, and
there most likely would not have been contamination of
underlying groundwater.

Q. Okay. In your pit-versus-tank exhibit, again,
with the pit most likely to leak, as long as it's not
leaking chlorides or hydrocarbons, is there an issue in
your mind?

A. Not in my mind, no. There's not an issue, at
least for contamination of groundwater. There might be
other surface considerations, but...

Q. Okay. The risk of burial, what you pointed out,
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if I understood you &bé¥téctly, was two things: One was the
burial of chlorides or hydrocarbons which might be put into
the pit, and the other is the pit liner; is that correct?

A, That's correct.

Q. Now then, you hadn't mentioned it earlier, but to
expand on your understanding of what the statute requires
as far as regulating nondomestic waste from the oil and gas
industry, would you consider the pit liner, then, as
nondomestic waste to be regulated?

A. Yes, I would.

Q. Can a pit liner be disposed of on site in a
manner that does not harm human health or the environment?

A. I believe so. I mean, that's what we've looked
at through our guidance documents that we've been
developing recently for the pits, for implementation of
Rule 50. Under that we have covered the issue of the
burial and making sure that it's buried at a sufficient
depth at the site and that -- actually that the liner has
maintained integrity if they're going to do that, because
essentially you're putting a -- one piece of liner in
place.

The problem that's come up in other pits in the
past is where they've come back through with a Cat and
ripped through and shredded the whole thing and -- in the

process of mixing up the pit contents, and so now you have
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fragments of liner that ¢an end up surfacing. And that's
where I come back to more of the surface issues associated
with the liner coming back and causing a hazard to
livestock that start chewing on the liner. 1It's also quite
unsightly to go out to a site like that. You just see
shreds of plastic just everywhere across the site, so...

Q. You also stated that the drill cuttings are
relatively benign, and in that circumstance, then, is there
a problem with the drill cuttings being disposed of on site
if they're relatively benign?

A. I do not see a problem with that.

COMMISSIONER CHAVEZ: Thank you, that's all I
have.
CHAIRMAN FESMIRE: I have no questions.
MR. BROOKS: May I ask a couple questions?
CHAIRMAN FESMIRE: Surely.
EXAMINATION
BY MR. BROOKS:

Q. Mr. Olson, assuming there is a leak -- assuming
the liner is leaking, as we talked about lined pits, could
you describe some factors that might influence whether or
not that leak would cause contamination of groundwater,
other than whether there are contaminants in the contents
of the pit? Of course, that's a given. If there are no

contaminants in the contents of the pit, it's not
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contaminated. Assuming theré aré, what factors might
influence or drive whether or not there's groundwater
contamination resulting from those lined pits?

A, They're largely going to be what the depth to
groundwater is at sites, probably one of the major
considerations. The other would be what the -- you know,
the volume that you've lost. And I'd say a third -- Wwell,
I had a thought there. I lost it for a minute, so...

Q. Would the nature of the material, the nature of
the strata in which your pit is located, would that have an
effect?

A. Yes, that was the other one I was just thinking
of that I lost. Yes, thank you.

Q. And would fracturing of that surface material,
would that influence --

A. Yes, that actually would influence it greatly.
And there is one circumstance, I guess, that I can think
of, coming back to Commissioner Bailey's concern about
karst terrain. We haven't had any problems with pits in --
of groundwater contamination that I can think of in some of
the karst areas, but we have had contamination of
underlying groundwater at around 200 feet through fractured
dolomites out in the Indian Basin area, so -- and down in
the Queen formation, and that's where the -- that is a

result of a produced water -- well, it's kind of a
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transportation line for getting fluids to the gas plant at
that point, so it was a combination of fluids that are
coming in there, water, condensate and gas at that point.
So...

Q. Thank you. Switching to --

COMMISSIONER BAILEY: Could I ask --

MR. BROOKS: Oh, yes, sure.

COMMISSIONER BAILEY: Does a fourth factor
include a driving force?

THE WITNESS: The driving force would be more
important for a long-term pit, because you have a constant
head that would feed the area, especially if it's something
that hasn't been observed over time, that this thing has
been going on for some period of time, you have a constant
head.

If you do have a -- Otherwise you have like a
one-time release similar to a spill, I'd say, from the pit
I cited, that lost, in a couple instances, the water. I
would say it's probably more analogous to a spill because
you don't have a constant head. You have the fluids that
might have been lost from the pit, and then they came back,
of course, and added more to it, so they had two episodes.
But there is a constant head, as you're referring to, to
help drive that.

But you still have migration of the contamination
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moving through unsaturatéd fléw, and it will still move
under unsaturated conditions as well.

MR. BROOKS: Moving to a -- I'm sorry,
Commissioner?

COMMISSIONER BAILEY: That's all.

Q. (By Mr. Brooks) Moving to one other part of your
testimony, you were talking about the alternatives for
disposal of produced water when you did not have the
availability of an evaporation pit --

A. Uh-huh.

Q. -- and you suggested two, as I recall. One was
an injection well, and the other is the beneficial use --
if there is now beneficial use. The beneficial-use area is
a developing area, is it not? Heretofore there's been very
little beneficial use?

A. That's correct, and the Division has been
encouraging beneficial use for a number of years, just
because we try to limit the amount of freshwater impacts on
the resource for waters that are being used for drilling or
other purposes. If you can offset that, then you are using
less of our freshwater resources for development.

Q. As of now, though, is there a significant amount
of produced water being converted to beneficial uses in
southern New Mexico?

A. I would say it's not very significant.
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Q. Now, the primary alternative, then, would be
injection wells?

A. It would be injection or, I guess there's one
other option, would be to -- hauling offsite to a
commercial or centralized facility, which could be an
injection well or --

Q. That would probably be an injection or a pit of
some kind?

A. Or a pit that =-- right, that might have been
outside that area, that's correct.

Q. Of course, if there were not an available
alternative within this Chihuahuan Desert area, then it
could be trucked to other portions of the state or out of
state, correct?

A. That's correct.

Q. But those would be -- I've pretty well exhausted
the various alternatives that might exist, correct?

A. I believe so.

MR. BROOKS: Thank you, that's all my questions.
CHAIRMAN FESMIRE: I do have a question, Mr.
Olson.
EXAMINATION
BY CHAIRMAN FESMIRE:
Q. Concerning the salt section, you said that one of

the wildcat operators out there anticipated a salt section?
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A. Yes, they did.

Q. Okay, but they didn't encounter one?

A. They did not encounter one, that's correct.

Q. And can you tell me that a salt section does or
doesn't exist throughout this region, or is it going to be
spotty, or is it going to absolutely not exist?

A. From what I've -- I haven't done really in-depth,
detailed look at the petroleum geology out there, but in
just the course of preparing for these hearings, I've been
looking through, just my own curiosity, through the geology
of this area, and I haven't seen in the -- at least the
couple publications I've looked at, indication that there
is a salt section there.

Q. Why did the operator anticipate one, then, do you
know?

A. I really don't know. I've discussed this as
well, with one of our District Supervisors, and he was a
little puzzled by why they would have thought there was a
salt section over there too, so...

CHAIRMAN FESMIRE: Go ahead, Ms. MacQuesten.
DIRECT EXAMINATION (Resumed)
BY MS. MacQUESTEN:

Q. Let me ask a few follow-up questions, Mr. Olson,

and I'm thinking now of those lists that we have showing --

identifying all of the wells that were ever drilled in
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Sierra or Otero Counties, and there were just a few wells
that were identified by name, indicating that they had been
drilled after ONGARD, and that was sometime in the early

1990s. The remaining wells are older than that; is that

right?

A. That's correct.

Q. Do you know whether they are substantially older
than that?

A. I don't know, I didn't look at the dates on

those. I'm not sure exactly --

Q. Okay.
A, -- what the dates on those are.
Q. None of the wells in either county have shown any

production to date?

A. That's correct.

Q. Although there are -- you pointed out there are
three that appear to be capable of commercial production.

Of the remaining wells, do you know how many were
dry holes?

A. I believe -- I can only remember two of them off
the top of my head that I believe were considered dry
holes.

Q. How do you define dry hole, then?

A, Well, they didn't get any shows of gas at all.

One, they did abandon, but they said they had just a very
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minor amount =-- they didn't say -- I had this verbal
conversation with the operator. He said there was just --
nothing significant.

Q. Are you ﬁalking about the 80 or 90 or so wells

that were drilled in Otero and Sierra Counties when you say
that?

A. No, I'm just talking about two wells that I'm
familiar with in that area that I looked at last December.

Q. Okay, but you don't know about the wells that
were pre-ONGARD wells?

A. No, I don't.

Q. Okay, but we know they were all drilled and
abandoned prior to the early 1990s?

A. That's correct.

Q. We also talked about the pit that was created in
a rocky area, and we had a photograph of that pit. Does
building a pit in an area of rock pose any special
reclamation problems?

A. I guess in terms of if you have a release from
that, it's going to be harder to recover, especially if
you're in a fractured rock area, you're going to have a
great difficulty in cleaning up any types of contamination
if you do have any release from that, because you're going
to have -- the contamination is moving off into the

fractures, and you can't -- it's about impossible to chase
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and clean that up in a fracture system.

Q. I was thinking of -~ One of the Commissioners
asked the question, what if the contents of that pit didn't
contain any contaminants, and I was wonderiﬁg, if you had
blasted a pit into rock or have removed rock with a tractor
or something to create a pit, is that area ever going to
look the same again?

A. Most likely not, because you've just destroyed
the soil profile, unless you replace -- come back and
replace the soil profile that existed.

Q. Put in loose rock to substitute for the solid
rock that was there before?

A. I still think you need some type of a soil matrix
that you have to put across the top of that. Then you may
end up with an issue, especially if you're buried that in
place and you've got all this rock you generate -- I mean,
what we've looked at through our guidance is that you're
essentially restoring your -- If you are having to bury
this pit under our guidance criteria and having to bury it
at depth, now you've created volume that you're adding to
that area.

So now you're going to have some volume of rock
that you're going to deal with potentially afterwards, and
I don't know how BLM, at least as a surface management

agency, is going to deal with that, if they want rock
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scattered around or not, but...

MS. MacQUESTEN: Okay. I don't have any more
questions regarding pits, so I'd like to move on to the
injection well issues, if that's acceptable to the
Commission.

CHAIRMAN FESMIRE: Let me ask a real quick
question.

Mr. Carr and Ms. Belin, the opportunity to cross-
examine, would you rather wait and cross-examine on all
subjects at the end of this testimony, or would you like --

MS. BELIN: Yes, I would.

CHAIRMAN FESMIRE: Is that okay with you, Mr.
Carr?

MR. CARR: It's all right, as long as we have the
right to at some time ask some questions. Whenever is
fine.

CHAIRMAN FESMIRE: Okay. Why don't you go ahead
and continue, then?

Q. (By Ms. MacQuesten) All right, let's turn our
attention to the provisions regarding injection wells, and
in connection with this it might be helpful to look at OCD
Exhibit Number 2, the proposed Rule.

Mr. Olson, the proposed Rule regarding injection
wells, this adds to rules already in place by the OCD

regarding injection wells; is that right?
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A. That's correct.

Q. It doesn't replace those rules entirely?

A. No, it does not replace them, it adds to them.

Q. All right. And the proposal applies only to
wells used for injection of produced water?

A. That's correct.

Q. Could you tell us very briefly and very
generally, how is water disposed of through injection?

A. Water is typically generated at the surface, the

entire fluid stream being produced by the well coming up,
going through separation, either at the wellhead or a
centralized point, and it's then collected and either piped
or trucked to an injection station where it's pumped into
the subsurface.

Q. What kind of area of subsurface are you looking
for, for a good injection well?

A, You mean surface area or --

Q. No, the injection zone. What do you look for,
for an appropriate injection zone?

A, I might defer that to our engineer who's going to
be testifying later. I don't normally work on the actual
injection portion of the downhole activities.

Q. Okay, is the goal, though, to protect any
freshwater zones that might be --

A. Yes, that's the overriding goal of the UIC
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program and the OCD Rules and Regulations, is protection of
underlying sources of groundwater that have a beneficial
use.

Q. What do we know about protectible groundwater in
this area?

A. We know that there is shallow groundwater, I'd
say in the 200-foot range. On some of the APDs it had
listed potential water zones at 700 feet, and I'm not sure
where they actually got that information from.

We do also know from one of those wells drilled
this last year that they had encountered a large water 2zone
down at approximately 1155 feet in depth, they were
drilling with air at that point and then started flowing
water back. And they actually even had to haul some water
off at that point as they were generating more than they
could produce, and they reported this off as fresh water,
although the analysis they gave were a little spotty. But
it did appear from their analysis that they would have been
below the State standards for essentially drinking water
quality.

Q. So according to what they reported, this would
have been protectible groundwater?

A. Yes, according to what they've reported, and this
was down at a depth of 1155 feet, where the only water zone

they'd anticipated was down at around 280 feet, 250 feet,
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somewhere in that range.

We also had indications from the well records on
one of the Bennett wells that they had encountered multiple
water zones, although we don't know what the quality of
that water was. They encountered, I believe, three
possible water zones as they had listed it at three actual
water zones, although there was no quality information to
say what the quality is, or even how much it could produce
at that point. But there was water zones, about six or
seven zones potentially encountered in that one well.

Q. And the information you're giving us on fresh
water today comes from your inspection of the well files?

A. Yes, it does.

Q. And from that inspection it appeared that
operators were finding water at unanticipated depths?

A. That's correct.

Q. We spoke earlier about alternatives to injection
wells, and you mentioned the use of evaporation pits,
approved beneficial use, and you also spoke about simply
removing that water to a commercial facility or a
centralized facility for injection elsewhere.

Let me ask you, what happens to the majority of
produced water in New Mexico? How is it handled?

A. The majority of the water is reinjected. I think

we usually look at 98, 99 percent of the produced water in
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New Mexico goes for deep-well injection.

Q. I'd like to ask you about contamination cases
related to injection wells, and here I'm speaking about the
well itself rather than related facilities. Do you have
any examples of contamination resulting from injection
wells?

A. Yes, I was able to find two examples of that in
our files, both produced-water injection wells, Class II
wells, that had casing leaks. One of them was located in
the Caprock area, and one down by Jal, New Mexico.

Q. In your opinion, can produced water be disposed
of by injection in the Chihuahuan Desert area in a manner
that will protect the environment?

A. I believe so. I think that's been borne out by
the UIC program itself, and that's the purpose of the
program under the Federal Clean Water Act, is to protect
underground sources of drinking water. So I think that it
can be done in a manner to protect freshwater resources.

Q. All right. 1I'd like to ask you about two of the
specific provisions of the proposed Rule. We're leaving
the discussion of the other provisions to some of our other
witnesses, but Mr. Olson, I would like to ask you about the
provision regarding produced-water transportation lines and
then later go on to the provision regarding tanks, so let's

start with the produced-water transportation line.
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And I'd direct your attention to Exhibit Number
2, the copy of our proposed Rule, and in particular Section
C.(6). Now, this proposal has been changed from the
proposal that was attached to the Application. Could you
tell us what the change was and why it was made?

A. We had done this in response to some of the
comments that we had received, as well as some concerns by
discussions with one of our District Supervisors. And the
concern was that we see some potential problems here for
potential of explosive gas vapors that might build up in a
head space --

Q. Let me back up and --

A. Sure.

Q. -- and just ask you, the original proposal

involved requiring double-walled pipe?

A. That's correct.
Q. And you wanted to move away from that because --
A. Because of some of these problems that we had

looked at that came up through the comments, and I think I
was just starting to mention them. I was looking at
potential gas vapor and the safety hazards from any
petroleum products, light-end products that might show up
in that vapor space.

The other problem is, it doesn't really -- still

doesn't prevent the corrosion of steel. If you have a --
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you know, you still have a steel pipe that is not
internally protected at that point, you still have that
problem coming up, as well as potential problems with
corrosion, even though the -- that outer portion of the
pipe, due to possibly vapor inside the double-walled
system.

It's also difficult to predict where you're going
to have a leak. Unless you've got a large number of leak-
detection points all along the line, which is a little
difficult to do even with the double-walled system, then
you're going to have -- the difficulty is that you have a
long stretch of line, of telling where exactly that leak is
coming from and then trying -- looking and trying to repair
that.

So it's kind of a -~ more of a practical matter
there for how you do that.

And then we also had comments from some of the
operators that -- just there's not really an availability
of double-walled pipe. It's just not something that's
readily available.

So at that point we looked at, is there another
mechanism that would achieve the same purpose of preventing
leaks or reducing the likelihood of leaks and spills from
produced-water transportation lines?

Q. So the OCD is no longer recommending that the
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Commission adopt a rule that reéquires the use of double-
walled pipe in this area?

A. No, we are not. We replaced that with our
proposal for installation of pipes, at least produced-water
transportation lines, to be internally plastic-coated pipe.

Q. What is the benefit of that?

A. It is going to prevent -- not entirely prevent,
but it guards against internal corrosion of the steel.

Q. Now, in addition to requiring internally coated
plastic pipe, the proposed Rule also requires pressure

testing before initial use and annual testing after that?

A. That's correct.
Q. What purpose does that serve?
A. It serves the purpose of demonstrating the

integrity of the pipe prior to operation, and then it gives
you a mechanism for demonstrating that that pipe maintains
integrity through its lifetime.

And these are similar provisions that we have
placed on discharge-permit facilities, some of our larger-
scale facilities, for a period of time now, and that's
turned out to be fairly successful provisions for early
detection of leaks from lines and from any contamination.

Q. And just to clarify, the provision regarding
internally plastic-coated steel pipe would apply to all

produced-water transportation lines in this area, whether
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they're laid adjacent to a road, whether they're above
ground, or whether they're buried?

A. That's correct.

Q. What kind of problem are we trying to solve by
requiring this special pipe?

A. We're trying to eliminate leaks and spills to the
maximum extent possible, which have been -- caused a number
of problems with groundwater contamination in the state.

Q. How many cases of groundwater contamination have
you documented involving produced-water transportation
lines?

A. In a cursory review, without getting to a
detailed review of all 900 case files, I managed to flag 22
sites that have results of -- produced-water transportation
lines that resulted in groundwater contamination.

Q. Do you have some pictures for us?

A. Yes, this is just an example of -- one side you
can see here is a -- this is a line that was -- fluid was
surfacing at the -- right about at the line, but it was
actually going down for some period of time before the leak
was discovered.

Q. Now, I see two lines, one going straight across
the page and the other sort of looping into that
depression. Which line was the one causing the problems?

A. The line that you see going through the ground,
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the straight one that's kind a diagonal across there, is
the line, and it's actually -- you can see it leaking, with
the water spraying out. The second line you see there is
just -- is a hose over there, and they were sucking out the
-- right there. This right here is the produced-water
transportation line, and the other hose that you see here
is just a suction hose for keeping the excavation empty
while they're trying to repair this.

Q. Do you happen to know how this was discovered?

A. Well, it was discovered as -- the fluids had come
to the surface at that point, it became obvious that there

was a leak in the line.

Q. So originally this line was underground?

A. This line was an underground line, yes, that's
correct.

Q. Do you have any idea how much produced water

escaped from this leak?

A. I believe it's -- overall was reported out at
relatively small volume. I don't remember the number, to
tell you the truth. We didn't have any -- This site here
had resulted largely just in soil contamination and had not
resulted in any contamination of underlying groundwater.

Q. Okay. Do you have any other pictures?

A. Yes, I do. This is another leak that was --

traveled some distance just along a little low area, and
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the water had -- pipeline leak -- again, it was a buried
line -- was somewhere up in this area, and it flowed down
through this area, and the next slide, came down and pooled
up over a larger area. And investigations from this site
showed that the chloride contamination had migrated down
and contaminated the underlying groundwater.

MS. MacQUESTEN: I'd like to ask Mr. Olson some
questions now regarding the provision on tanks, but I would
like to stop now and ask the Commission if they have any

questions on the transportation line issue.

EXAMINATION
BY COMMISSIONER BAILEY:
Q. Sure. You mentioned the explosive potential in
the vapor space connected with double-lined ~- double-

walled lines. Can we extend that potential to the closed-
loop system that you advocated earlier?

A. I -- Not really being a petroleum engineer, I'd
probably want to defer that to someone else. 1I'd say it
could be a potential if you -- Anything that you've got
where you create the proper fuel of oxygen mixture in an
area potentially could be an explosive hazard, and if
that's in a confined space or other type of space like
that, that is a potential for a problem, I would say.

Q. Do you anticipate that you would be instituting

any guidelines for cathodic protection on these produced
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water lines?

A. We have not done that at this point. The
Division has been working on trying to develop a work group
for ageing infrastructure.

Ageing infrastructure has been a big issue,
especially down in the Lea County area where we've got --
the oilfield is relatively old down there. We've had a lot
of problems with line leaks. But we don't have any
provisions in our Rules at this point for that, and it may
be an issue that might be addressed by this work group as
they try to look at a lot of the ageing infrastructure
issues.

COMMISSIONER BAILEY: That's all I have, thank
you.

CHAIRMAN FESMIRE: Commissioner Chavez?

EXAMINATION
BY COMMISSIONER CHAVEZ:

Q. Thank you. Mr. Olson, I have a quandary as to
whether or not it might be ambiguous to call these
produced-water transportation lines, as long as everybody
knew exactly what we were talking about.

A. Uh-huh.

Q. Do you interpret these produced-water
transportation lines as typical -- what might be produced
water -- might be called gathering lines for only produced
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water, for the disposal of the produced water, and it does
not include central gathering lines that may contain
product and produced water?

A. The ones I was referring to here were systems
that were not combined systems, they were just solely the
produced-water portion of the system.

Q. Okay, I just wanted to be sure that we were clear
on that for enforcement purposes, if this wording is used,
that that's what your intention is, if that's what you're
describing. Might we typically call it a produced-water
gathering system?

A. Well, I think that was what we had intended to do
with this, was trying to cover through the injection and
the system itself that's being used after separation.

Q. Okay. Your testimony about the internally
plastic-coated steel pipe, you were addressing issues
having to deal with trying to prevent corrosion leaks, was
that your main concern?

A. Yeah, corrosion, internal corrosion, has been a
major problem with produced water lines.

Q. Okay. Would a solid plastic line that passed the
pressure test meet the requirements for the -- the
intention of what you're trying to accomplish with this
Rule?

A. It could.
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Q. The testing that you're proposing, is that
testing that's supposed to be reported to the Division, or
would that be in some test reports that the operator is
supposed to keep for a certain period of time available to
the Division? How do you foresee that testing be monitored
by the Division for compliance purposes?

A. I would envision that it would be something that
the operator would maintain and that would be available for
inspection by the Division.

COMMISSIONER CHAVEZ: Okay, that's all I have.

EXAMINATION
BY CHAIRMAN FESMIRE:

Q. Mr. Olson, a question on closed-loop drilling
systems we were talking about a minute ago. Do you have
any expertise in one of those systems?

A. No, that is not my area of expertise.

CHAIRMAN FESMIRE: Will we have a witness who's
familiar with them today?

MS. MacQUESTEN: We'll have Roger Anderson to
address some of the safety issues, but we don't have anyone
who has considerable experience with closed-loop systems.

Q. (By Chairman Fesmire) But am I not correct in my
belief that these systems contain open steel pits that are
not necessarily pressurized vessels; is that correct?

A. That's correct.
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Q. So the concern about gases building up within the
system probably is not a real concern in these systems, the
way they're configured and used?

A. I wouldn't think so, unless you have a large
airspace volume in the top where you might have something
accumulating in that portion of the tank before it's coming
out the top. But I would -- It is an open-top tank that's

-- at that point.

Q. Okay.
A. It just has a smaller surface area, possibly,
than the pit, and that's maybe why -- I know industry has

looked at that and made comments about that, that they see
that as more of a potential problem, because the open pit
you've got, you know, lots of air flow across that, and
less of a potential safety hazard with that, so...
CHAIRMAN FESMIRE: Okay. All right, Ms. Belin?
MS. BELIN: No.
CHAIRMAN FESMIRE: Commissioner Chavez?
COMMISSIONER CHAVEZ: No further --
MR. BROOKS: Mr. Chairman, a couple of questions.
EXAMINATION
BY MR. BROOKS:
Q. You said that corrosion of saltwater pipes had
been a problen, corfect?

A. That's correct.
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Q. And is the plastic lining an established,
recognized means of limiting that corrosion?

A. I believe it is.

MR. BROOKS: Thank you.
CHAIRMAN FESMIRE: That does bring a point up,
one further question.
EXAMINATION
BY CHAIRMAN FESMIRE:

Q. This plastic-lined steel pipe can be very easily
inspected, can it?

A. Yes.

DIRECT EXAMINATION (Resumed)
BY MS. MacQUESTEN:

Q. Let's turn to the provision number C. (7)
regarding tanks that are used in connection with injection
wells. Now, this proposed Rule would require tanks to be
placed on an impermeable pad surrounded by lined berms or
other impermeable secondary containment devices of adequate
capacity to contain leaks or spills. What is the purpose
of this provision?

A. The main purpose for this is prevention of
contamination. It protects the soil at that point from
leaks and spills. It gives a mechanism for protection of
leaks, especially from tank bottoms, and it's going to get

to containment of fluids as well, so that you can actually
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recover those fluids without them being lost to the
environment.

Q. ' Does it have any effect on the ability to detect
a leak?

A. Yes, it does. I think you'd have =-- through this
you would be able to detect leaks easier, because if you
have a leak in the bottom of the tank and you have some
impermeable surface at that point, the fluids are going to
come out the sides, off the bottom, and you will have a
mechanism for detection of leaks from bottoms of tanks, and
we've had a number of sites where we've had tank leaks
that, you know, caused extensive contamination.

Q. And could you compare that to a tank placed on
the ground?

A. In the circumstance where you have a tank placed
on the ground and you have a hole in the bottom, by the
time you see it coming out the side, it's been going down
-- especially if it's towards the center of the tank, it's
been -- any of the fluids at that point have been moving
down for some period of time before they ever surface out
the sides, especially, depending on the size of the tank.
If you have a larger-type tank, it's going to be a while
before you see that out at the edges, and then you have a
relatively extensive amount of contamination that you need

to deal with, and you now a somewhat permanent structure
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there that's causing you problems for how you're going to
remediate that.
Q. Okay. Do we have examples of contamination

caused by leaks and spills from tanks?

A. Yes, we do.

Q. Could we turn to slide number 247 What does this
show?

A. This is just a result of some tank overflows

inside the bermed area. The dark areas that you see here
on the ground all around the battery are the results of
spillage inside the battery.

Q. Did this -- What was the substance in this tank?

A, This was produced water. There was a minor
amount of oil in there, but it was largely produced water.

Q. Did this result in any kind of contamination?

A. Yes, it resulted in some extensive contamination
of the soils around there, still working with the operator
on...

Q. All right. Could we have the next slide, please?

A. And again here you see another battery. This is
actually some final storage here, prior to the injection.
There's an injection pump right over in here. And here in
the foreground, in this area, you see historic spills that
have been occurring over a period time around this area of

this site.
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Also when wé weré hére, the pump itself, which is
located right about there, was actively leaking. It was
just continually wet ground around the pump. It was just
small leaks from the pump area.

Q. Were the leaks exposed here connected with
produced water or other substances?

A. Yes, this is a produced-water facility.

Q. What had to be done to remediate this site?

A. This is chloride contamination of the soil which
is occurring here, and the operator -- we've required them
to investigate or remediate the site. And they had come in
and excavated a large amount of this. They removed some of
the tanks because they were just a physical problem for how
we'd access some of those areas, and then excavated a lot
of those soils and removed them for disposal.

Q. Could we have the next slide, please? Can you
tell us about this circumstance?

A. Yeah, this is a site -- Now, this is not a
produced-water facility, this is just another tank-battery
facility, but it goes to the whole issue of just having
mechanisms for prevention of contamination. This is a site
where the tanks were leaking out the bottom and
contaminated the underlying groundwater, which is down at
about 20 feet or so.

But there was never really any contamination
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really observed at this site. This was kind of discovered
as we were decommissioning the site. We never really saw
the contamination coming out the sides at the site. What
you're seeing down at the bottom is just groundwater, in
the open excavation, there's some product, some oil on the
water in the open excavation.

Q. So in this case the contamination wasn't
discovered until the tanks were physically removed?

A. Right.

Q. And although this is not a produced-water tank
situation, you could have the same situation with produced-
water tanks if they were not placed on a pad?

A. That's correct.

Q. Do you have examples of spills and leaks that
have not risen to the level of groundwater contamination
involving tanks?

A. I'm not sure --

Q. Do all leaks and spills get reported to the 0OCD?

A. No, all leaks and spills are not. We have
certain volume reporting limits. We have -- Under OCD Rule
116, the volumes for reporting limits are -- over 25

barrels is a major spill requiring immediate notification,
and then between five and 25 barrels is considered a minor
spill which requires subsequent written notification, and

spills under five barrels are not required to be reported.

-
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And the problem that comes up, especially with a
lot of the batteries where you have continued minor spills,
is that you have a -- something -- each event is not
reported as a spill, because the operator sees it as that
event, but you have this cumulative effect over time of
repeated small spills at batteries, and we've seen this a
number of times where they've been up and reported because
they were --'we were told that they were less than the
reporting limit.

But you can see extensive contamination, the site
across, you know, an area.

Q. Would our proposed requirement that tanks be
placed on an impermeable pad within a lined berm offer any
protection for those circumstances?

A. Well, first of all it would contain those fluids.
They could then be recovered, but then they would not be
coming in contact with the ground surface. So they would
be essentially contained, if you want to think of it in
terms of contained in a pan, for lack of a better word, by
having an impermeable containment at those facilities.

Q. We received many comments on the use of the word
"impermeable" in this proposed Rule. What was OCD's intent
in describing the pad as impermeable?

A. What we've normally considered to be impermeable

is materials that have a hydraulic conductivity of less
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than 1X10~7 centimeter per second, and synthetic liners
that you see out there typically meet this. They're
usually up in the range of -- at least what I've seen --
1X1078 at 10 centimeters per second.

So nothing -- I would agree with him in the true
terminology, nothing is actually impermeable except maybe
steel, but when you start looking at a lot of the
mechanisms that are used, concrete or something, it all has
some of that inherent permeability to it, but...

Q. Where did you come up with the language of 10~
centimeters? Where does that come from?

A. Well, that's commonly used for our construction
of liners, it's used for long-term facilities as well as --
it's the EPA's requirement for construction of lined
facilities as well.

Q. If the word "impermeable" causes us difficulties
in this proposed Rule, what language would you suggest to
describe what OCD is asking for?

A. I don't see any problem with just specifying that
-- if there's a problem with that wording, just to say that
it will be lined with material having a permeability or a
hydraulic conductivity of less than 1X10~’ centimeters per
second.

Q. The proposed Rule also speaks of lined berms or,

quote, other impermeable secondary containment device.
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What other secondary containment device were the 0OCD folks
thinking of?

A. Well, there's other things that could be -- come
in. I mean, typically what was really envisioned in this
is that we looked at other facilities that have had
synthetic type liners that have been laid down there across
the berms. It could also be any type of concrete
containment.

We've had facilities that have been built with
steel-type containment, and -- or it could be something
that achieves those purposes, maybe even something with --
where we have below-grade tanks that have double-walled
tanks to them, so essentially they have a mechanism for
containment and detection of leaks at that point, so...

I think at that point we just didn't want to
limit it to any certain type of thing, as long as it
achieved an overall performance standard, is what we'd be
looking at. That's the intent of that.

Q. Have impermeable pads and lined berms been
required as part of the permits for downstream facilities?
A. Yes, for any new tanks that are installed at
permanent facilities we have had that in as a permit

condition for some time now.

Q. Was that the language used, an impermeable pad?

A. Yes, we were essentially using a similar language

STEVEN T. BRENNER, CCR
(505) 989-9317




10

11

12

13

14

15

i6

17

18

19

20

21

22

23

24

25

115

that we've used in our discharge permits, and we've never
had a problem with anybody commenting on what was
impermeable before, but if it's a point of confusion that
could be clarified.

Q. Okay. Have you had any problems from tanks that
met those permit requirements?

A, Not that I can recall. Actually, we've had even
some positive responses from some operators that were
reluctant to do it at first, but once they had a spill they
said, well, that was kind of nice because we were able to
actually just pick stuff up. Or some of them where they
had products and they didn't lose those products, and they
were losing money at that point, and they said that was -~
recovered what they had for products, and it was fairly
easy to clean up at that point.

MS. MacQUESTEN: Thank you. I have no more
direct questions of Mr. Olson.

COMMISSIONER BAILEY: I have no gquestions.

COMMISSIONER CHAVEZ: I have some. Do you want
to wait until later?

CHAIRMAN FESMIRE: How long will it take?

COMMISSIONER CHAVEZ: It won't take that long.

CHAIRMAN FESMIRE: Why don't we go ahead and
finish the Examiner's -- the Commissioners' questions, then

we'll break for lunch and come back and continue from
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there?
Go ahead, Mr. Chavez.
EXAMINATION
BY COMMISSIONER CHAVEZ:
Q. Mr. Olson, that Section (C) begins with "Produced

water injection wells located..." shall meet these
requirements. So it appears that the tank requirement
applies only to water storage tanks at injection wells; is
that the intent of this rule? And not to water storage
tanks at well sites, at producing well sites?

A. Could you point to me where you're at -- Okay,
that's C -- (7)?

CHAIRMAN FESMIRE: Subsection C.

Q. (By Commissioner Chavez) Subsection C says,
"Produced water injection wells..." shall comply with this,
and then it says "All tanks..." It appears to me to be

referring to water storage tanks at injection well
facilities, not water storage tanks at production
facilities. 1Is that the intent? That will --

A. That's the way this was conceived, that way. It
was covering these facilities where we would have a
potentially larger storage of the produced water.

Q. Okay. I have a question about enforcing the
provision there of adequate capacity to contain leaks and

spills, is how you would determine, say, if you were
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inspecting the facility, what criteria you would use to
determine if the operator was in compliance with that
provision of that rule.

A. For our permanent facilities we've used the 1 1/3
times the volume of the largest tank or all interconnected
tanks, so that if there's a failure from one tank and the
tanks are interconnected and valved together, the valves
could be left open, and therefore all tanks could drain
down inside that area.

So that's what we have usually, although that's
not specified in here for -- such as a berming requirement.
I think that's what you're getting at.

Q. Well, that's exactly what I was getting at --

A. Good.

Q. -- because an operator wants to know, we need to
tell them how they can comply with this Rule, the size of
the berms. If we've got a methodology that's used, that
the Division looks up and says it should be 1 1/3 the
capacity of the tank, it might be more helpful to the
operator to know what they need to comply with.

Now, in that do you take into account the amount
of flow into that facility over time also?

A, We have not done that on our permanent
facilities. We've done it based upon the volume of the

tankage at the facility. So it would be -- If there's a
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number of tanks there that are all interconnected, then it
would be the total volume of those tanks, not just, say,
the largest tank. If the tanks are interconnected, it
would be 1 1/3 times the volume of all tanks within that
enclosure.

Q. Okay. Is the definition that you use of
"impermeable", that you use when you're looking at other
types of permits, is that readily available to the
operators in a way that they can understand what materials
they can use to comply with that Rule?

A. Yeah, our records are -- We have open records for
all our permanent facilities, that information is
available.

COMMISSIONER CHAVEZ: Okay, thank you.
MR. BROOKS: Mr. Chairman, one matter.
CHATRMAN FESMIRE: Sure.
EXAMINATION
BY MR. BROOKS:

Q. You referred in your testimony at one point to a
well report that identified water-bearing or possibly
water-bearing formations at certain depths.

A. That's correct.

Q. During the break that's forthcoming, could you
obtain a copy of that so we can make it part of the record?

A. Yes, I have it right over here. I can just make
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a copy of it.

MR. BROOKS: Thank you.

CHAIRMAN FESMIRE: At this time, in just a
minute, we're going to break for lunch. When we get back,
Mr. Johnson, do you still have time constraints?

MR. JOHNSON: Well, I'd like to speak sometime
today. Last time I was up here I wasn't ever allowed to
get up and talk.

CHAIRMAN FESMIRE: How long do you think it would
take?

MR. JOHNSON: Just a short -- Three minutes,
maybe.

CHATIRMAN FESMIRE: Okay. We'll reconvene at one
o'clock, at which point Mr. Johnson will be allowed to make
his statement, and then we'll start with the cross-
examination of Mr. Olson. And we'll start with Mr. Carr,
and then we'll go to Ms. Belin, if that's satisfactory with
everybody.

At this time we're adjourned until one o'clock.

(Noon recess was taken at 12:00 noon.)

(The following proceedings had at 1:00 p.m.)

CHAIRMAN FESMIRE: OKkay, let's go ahead and go
back on the record.

As discussed before lunch, we were going to give

certain people a chance to present public nontechnical
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testimony before Mr. Olson was cross-examined.

What we've decided to do, because of the
temperature of the room, we're going to go ahead and go
through the public testimony. Anybody who wants to be on
the record with their public testimony is welcome to do
that.

We'd ask, then, that if you don't have a big
interest in six more technical direct examinations and
cross-examinations today, that if you would go ahead and
leave, sort of thin the room out, maybe the fans will work
a little better.

You're more than welcome to stay, and I'm not
saying that to run anybody off, but what we would like to
do is address the time constraints on some people and the
fact that some of the people who want to make a statement
have to get back to work.

So right now, Mr. Johnson, are you ready?

MR. JOHNSON: Yes, sir.

First of all, thank you for letting me speak. I
appreciate it, all of you.

Folks, I don't know if you all can see these
pictures over here. This is the real world, this is what's
happening as we sit in this room today. It's happening in
Lea County where the water sand is 18 feet below the

surface of the ground. So I don't know about all this
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other testimony or anything, but this is as it is in
northern Lea County, right now.

I submitted a letter and mailed it June the 8th,
and I heard it got here yesterday, and it's not of record.
But it's my opinion on the Otero Mesa Governor Directive,
and I'd like to submit it anyway. I'm not going to read it
or anything.

I'm a third-generation rancher, northern Lea
County. Fourth generation is down there right now, still
working. We came to this ranch that I live on in 1914.
I've been there since 1961 in the middle of the oilfield,
active, ongoing oilfield, since 1961. Sleep there, eat
there, work there. I see it every day.

And the ranchers in southeastern New Mexico are
behind Governor Richardson's directive 100 percent on the
Executive Order 2004-005. But the ranchers in southeastern
New Mexico are a little bit perturbed that our part of the
country, there's no protection.

As I said, as we speak, this is what's going on
in our country. And yet our private property rights, our
livelihood, our surface, our water, is given no protection
whatsoever.

Since the last pit hearing that I attended, which
was a two-day affair, the oil companies are in an intensive

drilling program in our part of the country, and except for
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one company, hearly every rule and reg on the OCD books and
on the State Land Office rules have been broken as to
drilling pits. Nearly every rule -- because I have most of
the rules and regs that the OCD have out. Voluntary
compliance won't work.

And I have a question for you. Is the Otero Mesa
Directive going to be voluntary compliance?

CHATIRMAN FESMIRE: I don't think I can answer
that at this point, Mr. Johnson. That's not part of this
hearing.

MR. JOHNSON: Okay, but I just -- I'm here to
testify that voluntary compliance as we have it in the
oilfield today won't work. And if you have the same deal
at Otero Mesa, this whole deal is a waste of time and
money .

I have a list of ranchers that I'd like to read
off that have polluted water wells in Lea County, and it
starts below Jal and goes north of Crossroads and goes from
Bronco to the Caprock:

Wilma Ford, Pierce Estate, Stokes and Hamilton,
Ray Hilburn, Bogle Farms, Byron Ford, Tommy Price, Field
Burroughs, Johnson Diamond and Half, Jimmy Cupper, McNeill
Ranches, Doom Ranches, Darr Angel, J. Anthony. And that's
just the tip of the iceberg, folks, of polluted livestock

and domestic wells in Lea County. That doesn't even touch
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-- just a minuscule part of it.

I recommend statewide mandatory closed-loop mud
systems for all drilling and workover and completions.

We've covered the produced water today in depth,
and it's probably the biggest problem that we face. If I
have a barrel of saltwater spill on me, I'd rather see 10
barrels of o0il, because where that saltwater -- that's it,
it's over, folks. That's the end of that production of
that country. And that oil will eventually break down and
something will grow.

This pipe deal, you have to have a rustproof,
bulletproof pipe, because they will shoot holes in it,
throughout all the system, the whole system.

Any leaks or any spills caused by produced water
should be immediately picked up per OCD Rules and
Regulations, hauled off to an authorized landfill, and new,
uncontaminated topsoil should be put in its place.

I am open to any questions that you all would
like to ask me, because I have never, ever, ever in my life
been asked a question by the OCD or the State Land Office
or the BLM, what could be done to diminish the rape and the
destruction of the oil industry. Not one time in my life.
And I live in it, I wake up in it, I go to bed in it, I eat
in it, I sleep in it. And never has any one person ever

asked me, what can we do, Carl, to stop it?
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I guess that's all I've got to say, and I sure do
-- as I say, I thank you for letting me speak. But these
pictures, I'm going to leave them with you.

CHAIRMAN FESMIRE: Okay.

MR. JOHNSON: But that's how it is.

CHAIRMAN FESMIRE: Thank you, Mr. Johnson.

MR. JOHNSON: You don't have any question for me?

CHAIRMAN FESMIRE: I don't.

MR. JOHNSON: Okay, thank you.

MS. MacQUESTEN: Mr. Chairman, I have a question
in connection with Mr. Johnson's request to have his letter
entered into the record. Ms. Bada suggested --

FROM THE FLOOR: Can you speak up, please?

MS. MacQUESTEN: Sure. Ms. Bada suggested that I
take a look at the letter that the Commission issued on
June 2nd directing people how to make comments at this
hearing, and there is language that says all written
comments received prior to or at the hearing will be
considered. So I would ask the Commission to reconsider
its decision to exclude those comments that were received
after the June 14th date.

CHAIRMAN FESMIRE: Okay, is there a motion to
that effect?

COMMISSIONER CHAVEZ: I move.

COMMISSIONER BAILEY: I second.
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CHAIRMAN FESMIRE: All those in favor?

COMMISSIONER BAILEY: Aye.

COMMISSIONER CHAVEZ: Aye.

CHAIRMAN FESMIRE: We will go ahead and consider
all comments made at the hearing or received at the hearing
today.

MS. MacQUESTEN: Thank you, Mr. Chairman.

CHAIRMAN FESMIRE: Mr. Boyd, are you prepared?

MR. BOYD: My name is Irvin Boyd and I'm also a
landowner in southeastern New Mexico. And I'd like to tell
Carl that my name was left off the list of contaminated
water. I do have contaminated water on my property.

And you know, my whole -- whenever I got involved
with the pit rules and the pit work group -- I was on the
pit work group -- met a bunch of people from all sides of
the industry and landowners and so forth. We'd come
together and work to the point to try to eliminate future
contamination. And my experience is, I think that a lot of
them are here to eliminate future drain on their
pocketbooks.

We've seen several pictures here that was
presented this morning. Those are not isolated cases in
Lea County. They're all over the oilfield. Thére's
companies growing large around Eunice, Odessa, Hobbs, that

are coming in here remediating leaks and spills, so this

STEVEN T. BRENNER, CCR
(505) 989-9317




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

126

can't be just an isolated area. We need to use Lea County
as a history lesson. Look at it and see what's happened
there.

I was -- Like this picture right here, the bottom
of the tank battery. It wasn't discovered until after the
battery was moved out and they were going to close this
location. You know, most of the batteries that are on my
property that have been moved out, they just move them out.
There's no contamination checks or anything.

Also, we've seen an injection water line leak
where it had a pretty good pond of water, and then also a
little trail of water on and off. I had to look several
times to try to make sure that wasn't a leak that happened
on my place Sunday morning.

This is not isolated. This particular line on my
property, I would like to say it was put in within less
than a year, but it could have been over a year but not
more than two years. It was new pipe that was put in to
replace several miles of old leaking injection lines. The
pipe that they put in was screw pipe, and it was plastic-
coated internally.

They come in with the intention of laying it on
top of the ground, and I asked them and talked with them
and myself and some of the adjoining landowners told them

that we didn't want screw pipe laying on top of the ground
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that was carrying up to 2000 pounds of pressure, for us to
have to at times maneuver over and work around.

And I had seen the lines that this line was
replacing leaking, and it was pumping water at least 50
foot in the air. 1I've seen it from three-quarters of a
mile away, seen it leaking. And it's happened so many
times I knew it was there, I knew what it was.

But you know, there's lots of problems in the
oilfield. I would really love to see closed-loop systems.
I don't want to make it dangerous for the public by not
having an adequate amount of mud and fluids to control
their wells, but I think that it would cut the amount of
damages in a single location probably in at least a third
and maybe in half.

And you talk about excavating a pit and so forth.
When you go to excavating and you break your topsoil and
get down into the other stratas of soil, it doesn't recover
very quick, especially in Lea County. It takes a long
time. If that ground could be leveled to accommodate tanks
or pits for a closed-loop system, the damages wouldn't be
near as long-lived.

Carl's got some pictures up here. That's
probably on his property. I've got some on my property
that is nearly the same. I've got places where the pit

liner -- the sun has decayed it, and for 50 yards around
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the pit, the wind has blowed this plastic, all kinds of
pieces. And you know, that doesn't say much for the
integrity of the liner.

Also, you see where a side of it's folded down or
blowed down. I had a small workover pit the other day, the
same thing happened. The liner fell over. When they
removed the liner at my request, underneath it, it was
laying full of oil, or the o0il had run over, because o0il
was on top of the water, and the water had run over and
down into the bottom of the pit. And these little workover
pits, some of them are maybe 10 foot deep, and some of them
are deeper.

But the disposal of the drilling pits on my
property, very fortunately, the last five wells that I have
drilled, the operators have carried the contents of the pit
and the liner out. And that is so much better than
bringing the 'dozer in and busting up the pit, the liner,
and then covering them up.

We talk about encapsulating a pit to prevent
escape of the contents for long-term life. First time that
somebody stakes a pipeline in to service this well, a ditch
machine runs across there, there's no encapsulation
anymore. If somebody comes in to set a service electric
pole, they bore a hole down through the encapsulation,

there's no encapsulation anymore.
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I was visiting with one environmental guy on a
certain instance where they were trying to -- or did
encapsulate a huge contaminating leak on my property that
got the water. We had quite a bit of discussion, they're
still having discussion. They encapsulated it with a poly
liner at five foot below surface. I have lots of concerns.
There's lots of plants that have roots that go down further
than five foot. Also, there's gophers and stuff that dig
further than five foot deep. And that, to me, just takes
away the integrity of having a liner to encapsulate it.

And I know that there's lots and lots of problems
and it could be very costly to fix these problems. But
eventually they'll probably end up having to be cleaned up,
and the money that will be spent to prevent them‘from being
out there in the first place will be very minimal to the
money that it takes to clean it up. And we had at the pit
work group and the pit hearings, the OCD printed --
presented documentation of prevention cost as opposed to
cleanup cost.

One last thing that I'd like to ask, the list of
pit contamination cases that we've seen up here on the
board two or three times doesn't look too bad to me. 1If
there was only two cases of groundwater contamination out
of all the pits in New Mexico, that's not a big problen.

My question is, it shows 6000-something pits.
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I'm sure that there's probably many multiples of that, of
pits. I don't think, and I know for a fact that on my
property I don't know of any pit or surrounding area of a
pit that's been tested to see if there's some
contamination.

So really and truly, when I look at that, that's
just some numbers that somebody wants me to see. It's not
really what's out there, because I believe that if we
tested around all the batteries that are historic, have
been there for a long time, I believe that if we tested
around a lot of these pits, it may not have progressed to
the groundwater yet, but I feel like it's on its way, and
if we ever get enough rain I think that it will make it.

But my hope is that as a group we come here to
try to find ways to stop the groundwater pollution and the
surface pollution and something that we can all live with,
and I appreciate your time. Thank you.

CHATRMAN FESMIRE: Thank you, Mr. Boyd.

B.J. Brock, you've asked for two minutes?

MS. BROCK: Good afternoon, Mr. Chairman, members
of the Commission. My name is B.J. Brock. I'm
representing New Mexico Cattle Growers Association. I know
you all got my comments, and as a point of clarification,
since it was agreed to submit Mr. Lane's comments as valid,

do you all have a copy of his comments, or do I need to
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give you this letter, before I start my presentation?

CHAIRMAN FESMIRE: We did get comments from New
Mexico Cattle Growers Association.

MS. BROCK: But you have Carl Lane -- Johnson's
comments?

CHAIRMAN FESMIRE: Mr. Johnson's comments?

MS. BROCK: Yes. You had denied him access, but
then you agreed to overturn that decision because of a
misunderstanding in the interpretation of your -- Oh, you
do have it? Okay.

CHATRMAN FESMIRE: Yes.

MS. BROCK: I just wanted to make sure. I have
an extra copy.

I think you all have our comments. I did bring
extra copies if you need thenm.

First of all, I will be reading comments from our
executive director, Caren Cowan.

But before then, I would like to talk about --
I've been here before as well. The people that are before
you testifying are on-the-ground people who do live and
work there, and they raise their children. And the
problems and concerns that they're bringing to you are
valid and real, and they're asking for your help and for
your consideration of how serious an issue this is to

farmers and ranchers in the State of New Mexico. It's
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very, very important. I appreciate you listening to them
with the attention that you have been.

I'm going to read Ms. Cowan's comments, and then
I'm going to end with a very brief comment of my own.

It says, Thank you for the opportunity to comment
on the above-referenced amendment. The New Mexico Cattle
Growers Association, herein referred to as NMCGA, has long
been in favor of pit guidelines that conserve and protect
the environment.

Excerpts from the proposed amendment state that
the Division proposes rules to prohibit pits associated
with any oil and gas drilling at Otero Mesa, further to
protect the groundwater resources of Otero Mesa and the
public health and environment, and propose regulations to
implement produced water reinjection standards and controls
to assure full protection of the groundwater resources of
Otero Mesa. The proposed Rule imposes additional location,
construction, operation and testing requirements on
injection wells and related facilities used to dispose of
produced water in the Chihuahuan Desert area. These
requirements strengthen existing rules to provide
additional protection from surface contamination and
groundwater contamination caused by leaks and spills.

NMCGA supports the proposed amendment. And I

know OCD has taken a lot of criticism and has had a very
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hard time when they introduce these things. We want to go
one step further. The Association wonders why these
proposed requirements are limited to Otero Mesa. The
justifications for the proposed amendments reinforce
NMCGA's position that these requirements should be applied
statewide for all o0il and gas drilling in New Mexico.
Protecting all areas from the lasting damage caused by pit
contamination and water injection needs to be a priority of
the 0il Conservation Commission and the 0il Conservation
Division of the State of New Mexico.

And she ends by saying thank you again for the
opportunity to comment.

I would like to add, there's no mention of
production wells, and we also feel that those are extreme
measure and the area of concern for you all to consider as
well.

I want to thank you for your time and the ability
to comment. I do stand for questions. I bet you don't
have any.

Thank you.

CHATIRMAN FESMIRE: Thank you very much.

Dan Randolph, you've asked for three minutes.

MR. RANDOLPH: Hello, my name is Dan Randolph,
I'm with the San Juan Citizens Alliance. We are a public

interest group based in the San Juan Basin. We've been
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around since 1986, and I thank you for the opportunity to
comment.

We support the Otero area Rule before you, we
think that it is a positive step to protecting this
important area, and we fully endorse the need for it and
support it, with a few comments that I'll get to.

We also do request that the Commission look at
reopening the statewide rules for pits in general and also
produced water management that a lot of the issues that are
of concern, that we're dealing with today on Otero Mesa are
of concern elsewhere, particularly in the San Juan Basin
where I'm from.

A couple comments on the Rules as they are
proposed.

We would suggest the pressure testing and lining
of pipes for all waters, whether they be commingled or
after separation, that if you're dealing with commingled
water before separation, not only are you going to be
dealing with the brine and attributes of the produced
water, but you're also going to be dealing with the
hydrocarbons. Again, in a dry or semi-dry climate, you're
going to -- any spills there with the commingled water,
you're going to be attracting wildlife and livestock to
that water with hydrocarbons in it. Regardless of how

quickly they break down, they're still present in that
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situation.

The other thing is the requirement that tank
batteries, produced-water tank batteries have secondary
containment. For injection sites we would suggest that
that also be the case where you have produced-water tanks,
even on site, whether it be an injection site or not.
Again, the same issues of concern are present in those
cases. You may be dealing with a smaller amount of volume,
but you may not be dealing with a smaller amount of volume
as well. So again, the rationale for having secondary
containment of the produced-water batteries makes sense
also, where ever those tank batteries are located.

And again, I just want to reiterate that a lot of
the concerns that have been raised with regards to
protecting the soils and waters of the Otero Mesa area are
ones which those of us who live elsewhere in the State are
also very concerned with and urge you to consider amending
your Rules to reflect that statewide.

Thank you.

CHAIRMAN FESMIRE: Thank you, Mr. Randolph.

Trisha London has asked for three minutes.

MS. LONDON: Yes, my name is Trisha London, and
I'm here as a resident in this beautiful state. I've lived
here since 1996, and what I've learned from the people here

regarding their public lands is that there's a deep love
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for this place and the beauty of these lands.

I want to preface what I'm about to say with a
little bit here on this country's President, who has waged
an all-out war on any environmental regulations and
protections. And given that, I'm acutely aware that our
public agencies, regulatory -- federal and state regulatory
agencies, are under tremendous pressure to abide by the
wishes of Washington.

And given that, I actually spoke with a Carlsbad
BLM, Bureau of Land Management, field manager. He
indicated to me that there were only two cases of surface
or groundwater contamination that he could think of, and
after seeing the presentation here today I find that hard
to take in, to find credible.

So given the -- again, the tremendous pressure
that these good people -- they're good people, I'm not
thinking that we're dealing with bad people in the BLM.
They're under tremendous pressure, and I would like to
speak to you as this Commission with the duty you have to
decide how to handle this issue. I would implore you to
act not just within your official capacity but on the level
of one human being to another, after what you've witnessed
here today.

Again, if our country's President had the wisdom

and integrity to implement fuel efficiency standards for
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our vehicles, for conservation of fossil fuels, we wouldn't
even be engaged in this debate over whether or not to drill
places like Otero Mesa. This is a place where many, many
values are enjoyed by many, many people, in places like
this.

Relatively few, speaking -- I gueés hundreds of
people have been to Otero Mesa over the past two years,
since this issue has come to light. But this and places
like it have values that are important to many people, and
many, many values. Compare that to the short-term value we
would get from extracting the fuel reserves from this area.
you have to say, is that one industry's value system
overriding and destroying literally everything that other
people value in this place?

And that's what I would like to be emphasized, at
least from my perspective. And this is what I'm seeing
from other people. They want open spaces, uncluttered with
human impact and pollution, they want clean air, they don't
want to look at the impacts of the o0il and gas industry in
places where they shouldn't be. And I'm not saying do not
drill anyplace, but some places probably should never be
impacted in this way.

The sentiments expressed to me by a renowned
grassland expert regarding Otero Mesa is that we haven't

even a baseline of what plants are in the Otero Mesa area.
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And his personal experience, someone in his family has a
condition that's actually being benefitted by a chemical
from a bee. So what unknown chemistry awaits in these
flats that we haven't discovered yet?

So again, to give you a sense of the depth of
values that I think we're dealing with, we've got to
balance this out, is it even worth drilling places like
Otero Mesa?

So I applaud your efforts and the Rule that you
did implement on the pits. However, it's not enough, I
don't think it's enough, and again, especially for a place
like Otero Mesa.

Humankind, as far as the history of Otero Mesa,
again, people have been frequenting that area for tens of
thou- -- well, for ten thousand years, probably, and please
look at other values when you're considering this whole
issue.

Thank you.

CHAIRMAN FESMIRE: Thank you very much, Ms.
London.

John McDonald? You've asked for five minutes,
three of which it's going to take to get up here, huh?

MR. McDONALD: Sir, I'm very honored to be here.
I'm neither a biologist nor a speechmaker, so I'm going to

have to kind read this to not miss anything.
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I would like to say; I'm a history buff. And you
know, when the country was first started by people like
Jefferson and so forth, they did want to create a strong
nation so it could defend itself economically and
politically against the other nations of the world. But
they didn't want to destroy the dad-gummed land in the
process. At the time of the 13 colonies, they couldn't
have imagined how big the United States would be someday,
nor could they have imagined how big the corporations of
this day and age are, or the damage they could do.

If we allow the o0il companies to drill for oil at
Otero Mesa, the end result will be the ruination of the
birds, plants, animals and so forth that exist there now,
which will also probably destroy the ranches that are
there. It is pure fantasy to believe that we can allow an
oilfield to be put there and yet protect the land and its
resources, including the underground water supplies.

I'd like to repeat that. Underground water
supplies will be needed in the future in El1 Paso, Texas,
and smaller towns in New Mexico. This area is desert, and
without water, agriculture, civilization and so forth will
cease to exist down there.

I listened to a retired biology professor one
night from NMSU speak -- and by the way, he's a desert

expert. After hearing him explain what it would take to
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try to save the land after they had been drilling for oil,
we all realized that the cost would be prohibitive. And
even if there were strict rules and regulations to follow
before drilling could begin, it's real simple: There
aren't enough people to enforce them.

And judging from past history -- and I am an ex-
Texan, so I know what I'm talking about -- the oil
companies will just go in there and make their own rules
and do what they want to do. That's how much damage an
oilfield can cause.

Yeah, a few jobs might be created, not
necessarily permanent ones. And you can believe, though,
the majority of the profits will go straight to the
headquarters of the oil corporations.

If we want to develop an improved economic base
in New Mexico -- and I'm all for it =-- let's try to make
New Mexico an eco-tourism destination. Some of the smaller
nations in the world like Belize in Central America have
done so, and it's working. They're making money from
tourism and not destroying their land.

We also -—- all of us need to flood Washington
with letters to pressure Detroit into building vehicles
that will run on alternative energy sources. Even our own
military would be better -- more secure if our vehicles

weren't at the mercy of the oil-producing countries, which
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are some of the most politically unstable in the world.

Finally, I would like to say that during our
American history many men have fought, been wounded or
killed to protect our country, its people and its -- I'm
sorry -- precious land. Their families have paid the
terrible price also, and are still doing so. These men
want to come home to the same land they 1left.

I just want to leave you with one question. Were
all their sacrifices in vain? Just for nothing? Thank
you, sir.

CHAIRMAN FESMIRE: Thank you, Mr. McDonald. For
a non-speechmaker you did pretty good.

MR. McDONALD: Thank you.

CHAIRMAN FESMIRE: Steven Capra? You've asked
for three minutes.

MR. CAPRA: Good afternoon.

CHAIRMAN FESMIRE: Mr. Capra, are you here as a
representative of --

MR. CAPRA: I'm executive director of the New
Mexico Wilderness Alliance. Thank you very much for taking
a few minutes to hear my comments.

One of the great things about the job I have as
executive director of the New Mexico Wilderness Alliance
is, I get to travel around the state and I get to meet with

people all the time around this state. And the thing that
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keeps being told to me by people all around the state is,
they're not stupid and they know when they're being lied
to, and they know what really is happening with oil and gas
development in this state. And there's a sense in people
that sooner or later they're going to be paying a big price
for what's going on.

The other thing that people realize is, we're in
the seventh year of a drought and there is no water to be
had. And one thing we realized is, underneath Otero Mesa
is probably one of the best reserves of water we have in
this state. And everybody comes to me and says, How are we
even considering drilling in a place like this, aside from
the aesthetics, given the importance of the water there,
and given the fact that we know at the end of the day we're
going to be taken advantage of?

And I think what the Governor has done has been
tremendous on this, because people are rallying behind his
efforts and saying, Finally, somebody is recognizing that
this industry that has been giving away -- You know,
there's kind of a rule of the 01d West that we all
understand, and there's a folk lure of the 01ld West that
we've all experienced, and we love that, the sort of
lawlessness that goes with it.

There's one industry that's remained true to that

18th-Century thinking, and that's the o0il and gas industry.
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There are no laws that §oévérn them. They feel that they
are empowered to do whatever they need to do. And I think
we're at a critical point for this state where we're going
to finally going to say to this industry, You like everyone
else have to follow the law, and the laws need to be put in
place to regulate what you do.

And that means that ranchers can ranch their land
and not have contaminated groundwater, and it means that a
place like Otero Mesa can be valued for what it is.

I went out to Otero Mesa last week and I've
listened and read a lot of what the oil and gas industry
has to say about it, and they tell me in their editorials
what a wasteland this place is. I went out last weekend,
and when I drove into Otero Mesa there was a rainstorm
occurring. And I want to tell you something. Driving into
Otero Mesa in the middle of the summer at eight o'clock at
night, with the rain falling and the pronghorn running
across that place and the smell of creosote in the air --
you tell me it's a wasteland. This place is incredible.

And you guys are doing, I think, a great job if
you say to the o0il and gas industry, This time the answer
is no. And if you're going to do it, you're going to do it
by the law. And laws are going to be put in place that
you, like everyone else in this country have to follow.

Thank you very much for your time.
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CHAIRMAN FESMIRE: Thank you Mr. Capra.

Mr. Parsons? You've asked for five minutes.

MR. PARSONS: Thank you. I have two handouts for
the Commission.

Thank you, my name is David Parsons. I'm
representing myself. I'm the sole proprietor of a
consulting business in biology and conservation, but I'm
going to keep my statement in fairly general terms today.

I'd also like to start by incorporating by
reference the official comments that were submitted to you
in writing by the New Mexico Wilderness Alliance as a
supplenent to my statement here today.

What I'd like to do is, first of all, thank you
for the opportunity to address the Commission and take a
little different tack and talk about the concept of
balanced development.

Those who support protection of the environment
are often criticized, and criticized pretty harshly, for
being radical and protectionists, for being unwilling to
compromise, for being opposed to balanced development. And
the way I view the world, the environment is already on the
short end of the teeter-totter when it comes to a balance
between development and environmental destruction versus
environmental protection.

To illustrate that point, I've handed out those
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two handouts. They're maps, and the first one shows all of
the point locations of oil wells in the State of New
Mexico, and they're so many that in the southeast and
northwest corners those dots join into just a black blob.

And the other map that I've shown you is the map
showing all the roads in the State of New Mexico. And the
two sort of go together hand in hand, and if you look where
the most dense development of o0il and gas drilling is on
those maps and then look at the roadmaps, you'll see that
that's where the most dense networks of roads also exist in
the state.

And I'm sure you'll hear a lot of testimony about
the effects of o0il and gas development the kinds of
ancillary activities that come along with that -- for
example, the pits, which is the point of your hearing today
-- and you'll hear a lot of testimony about the adverse
effects of those on animals in particular, on groundwater
quality, surface-water quality, on just the quality and
health of the environment in general.

So I'm not going to elaborate on those points
except to say that all these activities combined, the oil
and gas wells, the pits that go along with them, the roads
that come and the pipelines that come and all the land
disturbance that comes with those and the potential for

contamination have the potential to have devastating
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effects, and have had devastating effects, on wildlife and
on ecosystems.

And you'll notice on the map that shows the oil
wells, there are two little blue circles. And the one in
the -- further to the east is the area that's under the
proposal by the Bureau of Land Management that we're
calling Otero Mesa. 1It's 1.2 million acres. And the other
little blue circle is a place we call the Nutt Grasslands.
And both of those circles represent the last, best example
of an intact grama grassland, desert grassland ecosystem
left in the entire North America. Virtually, it's an
endangered ecosystem, if could be so bold as to use that
term.

And I might add that those in the environmental
community are only seeking to protect about half of what's
shown in those blue circles on the maps. And maybe call it
stupid, but we think that that certainly represents a more
than fair, balanced approach to protection of the
environment versus the need to access fossil fuels in that
area.

So all I ask is that we accept and we recognized
the balanced approach based on a full understanding of the
situation, the history that has preceded this particular
event, and that we not continue to just look at protecting

half of half of half of half, until we're down to a postage
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stamp left as the only representative of Chihuahuan Desert
grasslands.

This is our last chance, really, to protect a
meaningful chunk, an ecologically functioning chunk of
Chihuahuan Desert grassland, with its prairie dogs, with
its potential for supporting endangered Aplomado falcons,
its native herd of genetically pure pronghorn antelope.

In the field of conservation science, which has
made great strides in the last couple of decades in
understanding the kinds of scale that are necessary to
protect functioning environments and to protect the process
of evolution and naturally occurring wildlife populations,
tells us that we really need to protect and think in terms
of protecting intact ecosystems in the range of at least a
thousand square miles or greater, or it's really not really
worth it, other than maybe protecting a few examples of
some of the critters that live there and some sort of half-
functioning ecological processes.

So I just wanted to bring that to your attention
and ask you to promote the strongest possible regulations
that would serve to protect the last and best remaining
chunk of functioning Chihuahuan Desert grassland left in
this state, and on the continent for that matter.

Thank you.

CHAIRMAN FESMIRE: Thank you, Mr. Parsons.
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For clarity on the record, Counsel tells me that
we need to identify the two handouts that Mr. Parsons has
handed out. The exhibit -- Exhibit 1 -- This is Exhibit --
How many exhibits have you had in the hearing now?

MS. MacQUESTEN: We have 16 exhibits.

CHAIRMAN FESMIRE: Sixteen. Exhibit 17 will be
the 0il and gas well maps in New Mexico, and Exhibit 18
will be New Mexico roads.

Mr. Steitz? You've asked for five minutes.

MR. STEITZ: I'll keep my comments brief. My
name is Jim Steitz with the Southwest Environmental Center,
and so we're a small nonprofit membership-based group in
Las Cruces. We're one of the smaller groups that's very
concerned about the Otero Mesa, but the majority of our
members actually live very close to this place. The
majority of our membership lives in the Las Cruces area,
and we also have a number of members in other small towns
in New Mexico like Alamogordo, Carlsbad, so forth.

We strongly support the Rules that have been
proposed by the OCD. We believe that the groundwater
resources of the Otero Mesa are very important, and they
should be given the very highest priority of protection by
these Rules. We fully support the ban on waste pits for
this area that's been proposed.

However, we also believe that the Rule concerning
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the reinjection well should be strengthened. We do
recognize that the Rules that have been proposed are
certainly an improvement from the regulations as they stand
now, but we would recommend that these be strengthened to
include an outright prohibition on these reinjection wells.

We believe that because of the difficulty in
nature of ensuring compliance with these Rules, as well as
the remoteness of the Otero Mesa and just the sheer
difficulty that's involved with making sure the oil
companies do this kind of thing right, we believe that the
Rule concerning reinjection wells should be very simple and
easy for everybody to understand, which is no reinjection
wells on the Otero Mesa.

Certainly, to be clear, our organization is
opposed to any gas development on the Otero Mesa. We
believe this land is so very important and so special for
its whole variety of resources, including those that aren't
necessarily under the jurisdiction of this Division, that
it should be protected in its entirety.

However, I will echo what Steve Capra said about
how people react when they hear about this water issue and
the conflict between oil and gas development and these
water resources. They can't believe that we're even
considering it.

We in Las Cruces -~ the fact that our stretch of
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the Rio Grande is going dry more and more kind of acutely
reminds people of the water situation we face, and they're
simply aghast that we would even be considering our style,
I guess you could say, of oil and gas development on the
Otero Mesa. In fact, when I so much as bring up the words
Otero Mesa, they start using various expletives to describe
these companies, but that's okay.

However, to the extent that -- If any oil and gas
development is to happen on the Otero Mesa, it has to be
done absolutely right, with the most stringent safegquards,
and certainly that means a higher cost for any companies
that would endeavor to do this. However, we believe that
is not a reason to refrain from these Rules.

We saw not too long ago the Bureau of Land
Management retract many of its proposed protections because
the o0il and gas companies deem them to be infeasible. That
was the word that they used to describe water they stripped
back from those protections.

We believe the 0il Conservation Division should
enact the strongest protections, regardless of how the oil
and gas companies feel about what the cost will be. And
quite frankly, if that makes it not feasible for them to
engage in developments, then that should be considered a
sign that perhaps we don't really need this natural gas

that badly, and if they can't make a profit off it then so
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be it.

And lastly, I just want to comment very briefly
on some of the policy context that we see on this issue.
States increasingly are having to fill in the regulatory
gap that the administration is leaving on issues ranging
from wetlands to climate change to energy. New Mexico
stepped in there with a renewable portfolio. We believe
this is yet another example of an appropriate place for a
state government to step in and to provide the protections
that the federal government unfortunately has not provided,
and has no intention of providing, as it would seem.

This is a place where New Mexico has such a
strong vested interest that we really need to step up and
protect our resources to the utmost extent of your
statutory authority, regardless of what the administration
-- or how badly they want this natural gas.

That's all I have to say. Thank you much.

CHAIRMAN FESMIRE: Thank you, Mr. Steitz.

Nada Carver -- Culver? You've asked for two to
three minutes.

MS. CULVER: My name is Nada Culver. I'm with
the bad handwriting. I represent the Wilderness Society.

The Wilderness Society is part of a coalition of
conservation groups that you have heard referred to as the

Otero Mesa Coalition. We have presented somewhat
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voluminous comments about it. I don't want to recap all of
those, but I did want to present some highlights because
our coalition will be presenting the testimony of Shoemaker
and Associates on some of the water issues that pertain to
Otero Mesa.

We had originally retained Shoemaker and
Associates to help us assess the risks to the water beneath
the Otero Mesa area in response to the BLM plan, and the
same risks obviously are informing the Commission's
rulemaking that's going on today, and we wanted to present
the same risk analysis that you could hear.

We have focused on the Salt Basin area because it
is beneath the heart of Otero Mesa and is an acknowledged
source of groundwater. But as discussed in our comments,
we think that there is water that merits protection and
analysis and investigation in all of the area that's been
defined in the Rule as the Chihuahuan Desert area,
especially when we're talking about o0il and gas
development.

These are desert grasslands, they have -- they're
fragile habitat. There are a number of species that we've
heard mentioned already that depend upon this. By the
nature of being grasslands, they have relatively shallow
soil, so intrusive operations such as pits can certainly do

irreparable harm. These are very difficult areas to
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revegetate and feclaim, and some of the science that's been
submitted in response to the BLM plan and which we've
submitted with our comments indicates that there has been
virtually no successful reclamation of these grasslands.

The water systems in this area, including the
Salt Basin but also the other basins, are closed basins and
they are shallow depth. So from our perspective
contaminants can travel into the groundwater from the
surface with some ease, and this certainly goes against
using pits, including temporary pits. Those pits pose a
risk to wildlife and to livestock, but also to the water,
when they can find surface entry points.

So we do support the rulemaking to the extent
that believe pits, including temporary pits, should be
banned in the Chihuahuan Desert area. We also recognize
and appreciate the additional hearing requirements and
monitoring of injection wells. We believe that these wells
are not appropriate in this area, especially where ever we
have a fractured basin. I think unless there's -- we need
a lot more information and investigation of these resources
before we endanger them and do damage that we can't recover
from.

In our comments we've also suggested additional
protective measures we think are appropriate in this area.

For instance, restoration requirements, float valves on
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tanks, and also that any tank battery that is being used
should have similar protection, not just the injection-well
tanks. The same damage, if not more damage, can be done
from other tank leaks, and we think that should be a wider
Rule. And there shouldn't be any disposal onsite in these
areas, due to the sensitive nature of the environment.

We are very glad to see the progress that's being
made in the protection of the Chihuahuan Desert area, and
we do commend your efforts in the face of some of the
pressures we've talked about before.

Thanks.

CHAIRMAN FESMIRE: Thank you, Ms. Culver.

Oscar Simpson, you've asked for four minutes.

MR. SIMPSON: Thank you, Mr. Chairman and members
of the Commission. My name is Oscar Simpson. I'm
representing myself, but I'm also the president of the New
Mexico Wildlife Federation, and we have submitted comments
through the New Mexico Coalition -- New Mexico Wilder- --
Wildlife -- New Mexico Otero Mesa -- Otero -- Coalition for
Otero Mesa, excuse me.

My comments generally reflect the overall mode of
lack of prevention as far as the 0il Conservation Division
or the Bureau of Land Management. Prevention is the best
solution.

The General Accounting Office just recently,
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within the last nine months, released a report that says

the cost benefit by having strict regulation and preventing

of contamination paid more than by a ten-to-one margin.
And it's very evident that without water in New Mexico we
have nothing, and economic development will be nil.

So the short-term gain from production without
being checked as far as quality control, protecting our
groundwater resources, our surface resources and our
wildlife can't be compared or measured as far as economic
benefit.

So that needs to be seriously looked at in the
context of actually forming some regulations and operation
and maintenance practices.

So if you consider the cost benefit, like we go
to the closed-loop system -- I just got through talking --
I went up to Silt, Colorado, this past weekend and talked
to Incana, an operator up there. He says it pays a lot
more to have the closed-loop system than having to go out

and even construct the pit or actually the remediation and

cleaning up or disposal of the pit material or the drilling

muds and fluids.

So that needs to be cognizantly evaluated, and
I've seen other studies in the past that said that it's
just a -- basically changing their mode of operation, and

it also is a very preventative measure to protect not only
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the surface soils but also groundwater resource.

Operation procedures. As you look at the general
operating procedures now, versus even what you're proposing
here, they're not really quite up to what I would call best
management practices to protect the resource. In other
words, you've identified lined tank batteries that has to
do with injection facilities.

The majority of those facilities that are leaking
and spilling, based on my years from 1981 through 1984,
through working for the OCD, and my last six months of
going out and looking out in the field, you have a lot of
speaks -- spills and leaks, associated with the production
and especially the tank batteries, large volumes. Large
volumes of water that's going unchecked and unremediated,
causing problems.

Therefore, your wholehearted attempt to -- just
to line the injection tank batteries is very good, but you
need to apply that to the whole production operation and
those tank batteries associated with that. You treat the
produced water as though it was basically nontoxic, and you
exclude the potential for the condensate or gasoline and
0il and other glycol additives that will be released as
basically inconsequential and not really addressing the
potential threat to groundwater resources or the potential

that it may have to wildlife, by them consuming those
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contaminants.

For example, the tank batteries on some of the
facilities in the newer operations have float valves.

Float valves prevent -- if the tank gets too full, it shuts
down the facility operations or at least sends out a signal
to the operator that they need to do something instead of
letting the tank overflow. That is a -- should be a
requirement, along with lining those tank batteries and
with a lined berm.

The second item to do with that is your injection
wells. My past review of your data indicates that you
don't enforce the pressure limitations on injection wells.
You're not reporting -- they're not reporting -- you need
to report on a continuous basis the volume and injection
pressure, and if they go over that injection pressure you
need to shut down the well. You don't have any of those
quality controls, which is easily done engineeringwise but
is not being incorporated in any of the Rules and
Regulations. And you've got injection wells even operating
to date without any injection pressures. There's no
telling what that's causing to the groundwater resource.

And then going to injection wells, you're
proposing to allow injection wells in an unknown aquifer
that both the Bureau of Land Management and in talking to

your own staff, you don't know the areal or vertical extent
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of the groundwater resources or even how to case and define
your injection facilities.

I would use the case of the Vermejo model
contract for the coalbed methane. They have actual monitor
wells of the groundwater resource, once you define where
those groundwater resources are. So, my first preference
is no injection wells until you really define what is safe
and not safe, and when you do put the injection wells, or
if you do allow them, that you require groundwater
monitoring.

A lot of our ground injection facilities are only
on faith basis, looking at we hope we're doing it right, we
hope the casing and the cementing procedures have
mechanical integrity. But when you go back and look at a
lot of this stuff that's leaking, it's all failed, it's out
of sight, it's out of mind, and now the quality assurance
can't protect our groundwater resources.

You also need to -- I already talked about the
shutoff systems for the injection wells. If you go over,
you shut down the system.

And the distribution lines to those injection
wells, it's very easily to have check valves and monitoring
pressures. If the pressure falls or the pressure fails due
to a failure leak, you can have automatic shutoff systems

in an area for isolate the big spills and leaks that's been
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showing up in the database. That's easy to do. That's not
being done.

Basically, it's -- and the old assumption is,
it's just produced water, it causes minimal damage.
Produced water, most of the time, kills the vegetation.
It's practically unfeasible, really, to clean up the soils,
especially if produced water or the brine water affects
groundwater, it's almost impractical to clean it up.

Spills and leaks. Spills and leaks are
continually -- there's a large volume of them. When I was
working there from 1981 to 1984, we had thousands of spills
and leaks reports. That data now is not even available in
the records, let alone -- so that's -- from 1982 back, it's
not -- data are not available to the people to look at and
to monitor the continuing impact from numerous spills that
may be associated with an older well field or even the new
ones.

The spill and leak reports need to be drastically
reduced and changed. You need to go back down for produced
water. We recommend from one to five barrels for produced
water for minor leaks, and for major leaks above five
barrels, and that's within a 24-hour basis to take into the
accunmulation of low, continuous leaks.

For your condensate and other toxic substances,

we consider five gallons to one barrel would be considered
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a minor leak and reporting and anything above that should
be -- have immediate remediation cleanup for all those
toxic produced -- I mean the condensate oils or any other
fluids that they may leak.

Fencing and netting. It is critical that the
whole facility be protected to keep out the livestock and
the wildlife because I see numerous times only certain
portions of it being fenced off, but not all the areas are
being fenced off and prevented -- preventing wildlife from
-- or livestock from getting in there and being able to
consume some of these toxic substances.

As far as the drilling fluids, every production
facility -- every =-- the drilling fluids in relation to
drilling operation, there is a in-depth report by the
drilling company that says what substances they put in
there. A lot of those substances are toxic, they have
material data sheets that could be easily incorporated as
part of a reporting requirement, what substances they put
in there.

For example, when you go switch to a brine
drilling mud, a lot of times they add diesel fuel. That is
very toxic. It's -- also can include a significant amount
of groundwater if it gets into a freshwater zone. Those
kind of reporting requirements should be incorporated into

the monitoring requirements of OCD, and they should be
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monitored.

Thank you very much. Prevention is the best
solution, and I think the operation procedures and
monitoring procedures could be easily invoked, especially
with the limited staff you have. Thank you.

CHAIRMAN FESMIRE: Thank you, Mr. Simpson.

Dr. Neeper, you're listed both as a technical
witness and wishing to make a statement; is that true?

DR. NEEPER: That has to be an accident of
paperwork. I'm just a technical witness.

CHAIRMAN FESMIRE: Okay. Mr. Ganther?

MR. GANTNER: Yes.

CHAIRMAN FESMIRE: You said you were going to
need about ten minutes.

MR. GANTNER: Yeah, thereabouts.

CHATRMAN FESMIRE: Okay.

MR. GANTNER: Mr. Chairman, honorable
Commissioners, my name is Bruce Gantner. I chair NMOGA's
Environmental Committee. I've been here before speaking to
you on different rules, and today I come here to speak
about this Rule.

As you know, NMOGA, the New Mexico 0il and Gas
Association, represents over 300 companies, major and
independent o0il and gas producers, as well as

transportation, processing and refining of oil and gas in
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New Mexico. We promote the conservation and orderly

development of o0il and gas in the state, as well as the

protection, and committed to doing that with the protection

of public safety and the environment.

We first would like to comment that we believe
the OCD has erred by departing from its traditional
approach by not involving all parties, including the oil
and gas industry, to develop this Rule. Instead, the OCD
has taken the path of arbitrarily and unilaterally
establishing a Rule without stakeholder involvement.

In the past efforts -- the Pit Rule is an
example, the H,S Rule, and the upcoming Vacuum Rule --
NMOGA representatives have worked with the OCD staff, as
well as public and nongovernmental organizations, such as
you've heard today, to establish pertinent and
comprehensive rules to address the issues and concerns of
the State. Although the process in those rules wasn't
always smooth and consensus wasn't always reached, it
benefitted all of us to hear all views and to work in a
collaborative and cooperative manner. We are extremely
disappointed that the OCD has denied industry and all
parties with the opportunity to do that.

Secondly, NMOGA would like to point out that as
with any other rulemaking, there first needs to be a need

before a new rule, or improved rules, are taken. And in
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that regard, we feel that that's been heglected here.
Although we understand the Governor's Order was issued, we
believe that you as Commissioners and the OCD have the
responsibility to develop rules based on need and science,
and not on political posturing.

With respect to the proposed Otero Mesa Rule,
groundwater protection was repeatedly referenced as the
primary concern of the OCD in requiring various aspects.

As was provided by NMOGA testimony on the OCD Pit Rule,
NMOGA reviewed OCD files for specific examples of
groundwater impact cases for pits and below-grade tanks, to
see what problems existed. Based on that rule, we found no
evidence to us that drilling and workover pits were
associated with groundwater problems in the state.

And as you heard earlier, Bill Olson presented
his table, pretty much corroborated that with only two
cases of groundwater contamination found in over 30,000
wells drilled in the state over the years. So I would
speculate that these two wells, had they followed the new
Pit Rules, which are recently released -- that even those
two cases wouldn't be at present.

As a final note, we'd like to remind you that New
Mexico plays a vital role, critical role, in this nation's
effort to maximize production of domestic o0il and gas,

given the impending shortfall that was predicted by the
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National Petroleum Council study and other comparable
studies.

We recognize and acknowledge that development of
0il and gas resources in the state needs to follow prudent
and environmentally responsible practices to assure
protection of the public and the environment. However,
NMOGA believes that rules that go beyond what is reasonably
necessary for such protection are in reality denying access
to the development of oil and gas resources, and such
appears to us to be the case with this Rule.

The use of rulemaking to create substantial
obstacles to areas such as Otero Mesa deprives our nation
of vital new domestic energy resources, and New Mexico --
deprives them of new resources of revenue to offset
declines in existing production.

Now I'd just like to address just a couple of the
specific issues at hand, and these are already reflected in
our comments that we submitted as part of the record.

First of all with respect to pits, NMOGA proposes
that pits, following the current new Pit Rule, be allowed
in Otero Mesa, as provided under Rule 50. NMOGA contends
that there's no measurable or meaningful improvement that
the OCD can prove that groundwater or surface water would
be better protected than the current rules in place.

Based on current drilling practices in nearby
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counties, drilling in Otero Mesa will typically be done
using either air drilling or water-based drilling fluids.
Air drilling simply cannot be done by a closed-loop system,
as venting gases and particulates into a closed system
would be dangerous to the people that are involved in the
work.

Water-based mud drilling has consistently been
shown to be benign, and the cuttings are not considered
toxic, and this was corroborated by Mr. Olson's testimony.

Both drilling practices are prevalent in other
areas of the state, even in riparian and other sensitive
areas where lined temporary earthen pits are allowed under
the new current state pit rule.

NMOGA will also point out to the OCD that there
are benefits for having the use of pits over closed-loop
drilling. The extra volume of water inherent in earthen
pits is extremely valuable if a well-control situation
occurs where water is required to kill the well.

Secondly, truck traffic is minimized for the use
of pits over closed-loop systems since the solids and
cuttings are benign and can be buried in place, versus
having to be hauled off for disposal.

As a final point, again, NMOGA would point to the
industry record in drilling thousands of wells using

temporary drilling and workover pits with, as Bill showed,
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only two cases of groundwater contamination.

With respect to injection well permits, we don't
feel that there is a need to have an automatic hearing. We
feel that the current process in place that allows for
publication and then notice is plenty sufficient, and then
allowing for an administrative application where no
complaint or objection is provided.

With respect to the current UIC requirements,
which has the quarter-mile area or review or the value
divided by the EPA formula, that program, probably among
any from the EPA and the State, has one of the best
protective history in protecting groundwater. And as Bill
mentioned, there were two cases of -- I think he said liner
failure, that were discovered. And I would bet those were
discovered by the very measures that that rule provides,
which requires mechanical integrity testing every five
years, as well as monitoring by the operator on a daily
basis.

With respect to the cementing practices, again,
we feel that the state history, based’on current cement
practices, which allows for OCD oversight but yet doesn't
require mandatory review, has had an excellent history in
terms of cementing practices in the state and doesn't need
to be changed.

I was going to comment on the double-walled
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pipes, but it sounds like that's been changed. What I
would advocate, as Commissioner Chavez had mentioned, is
that you allow some other alternatives, such as totally
plastic pipe. Fiberglass is an example. It doesn't have
to be plastic-lined in terms of providing that.

Last thing I'd like to discuss is tank
containment, and NMOGA -- and from my experience, I can't
see justification for stipulating that the base of tank
containment be impermeable and the berm walls be lined.
The intent of OCD and federal SPCC regulations are that
spills are properly contained and prevented from reaching
surface and groundwater in the time frame it takes to
discover and remove such spills if they occur, and then
remediate it.

Industry's experience has been that the base and
walls of tank containment need not be absolutely
impermeable, as the term implies, but sufficiently
impermeable to prevent reaching groundwater and surface
water. If you'll look through the preamble of the recent
SPCC rule for 1999, EPA did not go into specifically
defining and designing how that needed to be done. They
said that that was a matter of good engineering practice,
and they declined to specify permeability in their rules.

As a final note, I would agree with Mr. Capra

that the rules and regulations that exist really apply to
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all industry, and I stand before you today that NMOGA, ny
company, and the companies that's part of NMOGA all stand
committed to fully comply with all applicable rules,
including the Otero Mesa Rule, once it's finalized.

Thank you.

CHAIRMAN FESMIRE: Thank you, Mr. Gantner. Are
there any other public comments that =-- Sir?

MR. WHITON: Yes, sir, I was the first one here
and put my paper up there. I don't know what happened.

MS. SIMMONS: My paper is also up there.

MS. GOLDMAN: Mine's missing too.

CHAIRMAN FESMIRE: Okay. Are you Mr. Whiton?

MR. WHITON: Whiton, yes.

CHAIRMAN FESMIRE: Whiton.

MR. WHITON: Sir, I am speaking for myself and
also as president of the state chapter of Republicans for
Environmental Protection. Obviously as Republicans we are
for free enterprise, free markets, capitalism. We are also
very much for responsibility and obligation to future
generations.

I began in the early part of the year, sir, a
search for an example of environmentally responsible
drilling. I made several attempts to reach people at the
BLM, several attempts to reach people at industry. No luck

with BLM. Industry gentleman did call me back and gave me
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some information and also suggested that I would find
environmentally responsible drilling almost anywhere in the
state that I chose to look. He refused to give me specific
locations, and I still have that issue out there. If
anyone in industry wants to take me on a guided tour of an
environmentally responsible drilling site, I'm open, see me
after the meeting, I'll give you my card, we can get in
contact.

No solid answer. I did go on a little expedition
up in the Aztec area recently, and we did a survey of
several gas wells up there, and again I'm still searching
for an environmentally responsible drilling site.

Our late President Ronald Reagan said, Trust but
verify. And that is ny purpose. If I can find such sites
and see that this is the common practice, I'll be the first
to point out to all of my friends in the environmental
community that I have found such places and they do exist.

Now, I did see one sight that I would call --
came close, and it just so happened that that site was
right on the main highway, and I'm assuming -- well,
someone mentioned to me that that was probably the PR site.
That's where you take the elected officials, that's where
you take the dignitaries and say, look, we can see that.
That's what my companion said.

Now, the problems that I saw with these sites, I
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could imagine problems with maintenance, maybe we had a
flash rainstorm and it was difficult to get the workmen out
there to make some repairs, and I could understand that.
What I saw however, was things that were just not done
right in the first place.

Now, it seems to me that whatever the rules are
that are in place, if a company was committed to
environmentally responsible development, they wouldn't need
any rules. They would be out there with their peers
saying, Who can do the best job? Who can have the cleanest
site? Who can have the best provision for any safety
problems that arise?

Sir, I saw giant tanks, somewhat similar to one
of the ones that was shown here, and if you notice on that
picture, yes, there was a berm around it, and I don't Kknow
if it's required or not, but I would think somebody in
industry would say we ought to have a berm around a tank
that would contain the entire contents of that tank. I saw
berms that barely contained the base of the tank, much less
the contents of a 12- or 20-foot-tall tank.

Seems to me that every pit would be lined. I
can't imagine anybody in industry looking at the first
unlined pit they built and not saying, Gee, I think we
ought to do better. And then you remediate that pit and

make sure that all the rest of them are properly taken care
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of. I saw some installations that were poorly sited so
that the pit was at the base of a hill, and again
intermittent rain, going to erode the hill, going to erode
right into that berm area and destroy the berm.

I saw unfenced wellheads. Seems to me that's a
real safety issue that any environmentally responsible and
safety-conscious industry official would want to take care
of to keep a workman from backing his truck into the
wellhead.

To me, it shows that there is no self-monitoring
by industry, that peer pressure apparently says, like
anything else, don't worry about it, we're all doing it,
it's fine. Shows no monitoring by industry. As far as
monitoring by government, I saw no evidence of that. We
did encounter one inspector on our tour. She seemed
untrained, she seemed unmotivated, she seemed to lack
knowledge. And also I might say in her defense, she seemed
discouraged. She seemed to evidence that this was a waste
of time, and she was generally ineffective.

We had a tank that was partially in the ground
and it was surrounded by some kind of green, really sick-
looking fluid, and she thought that that wasn't really
worth mentioning. So that kind of shows, at least in one
anecdote, what the BLM inspectors‘are like.

There has also been, in addition to me being
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shown no spot where it's beén énvironmentally responsibly
done, we also know that there has been no restoration of
any drilling site after repeated requests over a span of
years. No industry representative has ever come and said,
Let's go out and see this site that has been properly
restored.

Now, if you want to have a clue to what somebody
will do in the future, I think the best indication is what
they've done in the past. I've also heard people who are
against drilling as calling us NOPEs, meaning not on planet
earth, and that's not true. What we are asking for is,
yes, do your drilling, but do it in an environmentally
responsible way, making sure that we protect valuable
wildlife and habitat and, in New Mexico, liquid gold --
which is not oil, but it's water.

So my experience has been that Otero Mesa is not
the place for these people to experiment and try to figure
out how to do it and see if they're willing to comply.
Let's have them develop a site outside of Otero Mesa, and
if that comes up to standards, then we might consider
letting them into this sensitive area.

So prove your environmentally responsible
drilling, and let government prove that they can enforce
their own regulations.

Thank you.
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CHAIRMAN FESMIRE: Thank you, Mr. Whiton.

Ma'am, you indicated that you'd like to make a
statement?

MS. SIMMONS: Yes.

CHAIRMAN FESMIRE: Could you state your name and
affiliation when you start, please?

MS. SIMMONS: Janice Simmons. I represent
myself. I don't want to sit down.

It has been mentioned in this room that one
should not make rules unless there's a need. I want to
respond to that.

I have more than once during these hearings seen
a grown man, a father, a grandfather, a rancher, come up
here and burst out in tears. That represents need. Okay?
That's need. I've never seen anything like it.

And what I want to mention is, it's not about the
ranchers, it's about us, it's about my children, it's about
your children. People's lives have been altered, they will
continue to be altered based on these decisions that are
being made with the people in power. How I want my life to
be altered should be my decision. Unfortunately, it's not,
sometimes. And I hope, I hope, I hope you make the right
decisions for all beings in this room, for all animals, for
all the future children and for all the earth that we walk

on.
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Thank you.

CHAIRMAN FESMIRE: Thank you, Ms. Simmons.

Jennifer, you indicated you want to make a
statement?

MS. GOLDMAN: Yes, thank you.

My name is Jennifer Goldman, I represent the 0il
and Gas Accountability Project. Thank you for accepting my
comments today. We have submitted extensive written
comments, so I'll make these comments brief. I just wish
to highlight a few things that are in there.

The 0il and Gas Accountability Project, or OGAP,
is in support of Rule 21. On the subject of pits, the
prohibition of pit permits makes complete sense for the
Chihuahuan Desert area as part of our state policies,
because the history of the use of pits in New Mexico shows
that when pits are allowed, soil and water contamination
follow.

And I agree with a number of statements made here
today that the numbers that we're seeing are very, very
conservative numbers, and indeed we've promulgated Rule 50,
the Pit Rule, in large part, because there was no
comprehensive permitting framework. And there seems to be
a need for the OCD to collect a vast amount of more
information on pits. So these numbers to me are very, very

conservative and do not reflect the soil and water
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contamination that is out there.

Just to add to that, much of what the OCD
currently knows about the number of existing pits in the
state comes from a voluntary industry survey issued in
1997, and that did come out in the last pit hearing.

Closed-loop systems are available and feasible in
the State of New Mexico and are emerging as an onshore
industry standard across the US and Canada. These systems
are required within the municipal boundary in Lovington,
and as one person put it to me recently, they certainly
weren't created for little old Lovington.

Closed-loop systems are documented as having
recently been used within the City of Farmington and
outside of New Mexico. OGAP's market research reveals that
one particular company, Brant Barko, offering closed-loop
system technology, has performed approximately 900 closed-
loop drilling operations in the Rockies within the last
eight years. The cost of closed-loop systems are
relatively low. They can reduce a company's production
costs and clearly result in waste reduction.

Detailed in OGAP's written comments are three
examples of closed-loop systems that demonstrate these
points. Here I wish to focus on just one example and the
fact that closed-loop systems clearly reduce volumes of

waste.
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In our written comments, Exhibit 7 [sic], we
provide a case study from the Oklahoma Department of
Environmental Quality. This case study analyzes the
savings and benefits of an OXY USA exploratory well. By
utilizing a closed-loop system in concert with air-drilling
techniques, OXY's waste reduction amounted to 1.5 million
pounds, and disposal cost savings of roughly $13,000.

So I would just note that that is contrary to
some of the public comments that were made already about
not being able to use closed-loop systems with air
drilling. I recognize that in every basin there are
different elements and that perhaps air drilling and
closed-loop systems are not technically feasible on Otero
Mesa, but I would just challenge that concept here today,
given this case study that is available to all on the
Oklahoma Department of Environmental Quality's website.

In 1999 the OCD estimated that 90 percent of all
drilling muds and cuttings, and 50 percent of all
associated wastes, were disposed of in pits in New Mexico.
This amounts to 18 million gallons of drill cuttings and 47
million gallons of drilling fluids disposed of in pits. By
rough calculations taken from these volumes of waste and
the number of wells drilled in 2003 I'm willing to say that
that amounts to 32,000 gallons of waste per well in New

Mexico.
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Eliminating this waste through a prohibition of
pits on Otero Mesa is good for the environment, it's good
for surface users, and it's good for the industry's long-
term bottom line and liability. We are consistently
hearing from our market research that companies choose to
use these systems to limit their liability.

Finally, in regards to injection wells, OGAP
believes that based upon current information, that this
Commission should prohibit the use of injection wells for
produced water. Given the documented vulnerability of the
area's groundwater and lack of information with regard to
the safety of injection wells, we encourage the Commission
to exercise caution and prohibit injection wells in this
area.

Thank you.

CHAIRMAN FESMIRE: Thank you, Ms. Goldman.

Are there any other public comments that you'd
like to get on the record today?

Okay, why don't we take a 12-minute break. We'll
come back at 20 minutes to 3:00, and at that time we'll
begin with the cross-examination of Mr. Olson by Mr. Carr.

Thank you.

(Thereupon, a recess was taken at 2:28 p.m.)

(The following proceedings had at 2:40 p.m.)

CHATRMAN FESMIRE: Okay, let's go back on the
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record, please.

We're going back on the record now. One of the
things that I was reminded that we need to do -- Please.
One of the things that I was reminded that we need to do
is, the photos that were exhibits to Mr. Johnson's
testimony need to be entered as Exhibits -- from 19 through
30. There are 11 photos up there. I think that's
mathematically correct. So those will be entered as
exhibits.

And the next thing -- Ms. MacQuesten, is your
witness prepared to undergo cross-examination?

MS. MacQUESTEN: Yes, sir.

CHAIRMAN FESMIRE: Mr. Carr?

WILLIAM C. OLSON (Resumed),
CROSS-EXAMINATION
BY MR. CARR:

Q. May it please the Commission, Mr. Olson, we've
heard a lot of comments by people who have serious concerns
about various oil-and-gas-related issues. But your
testimony today really is focusing on two issues: a ban on
pits in a certain area in Otero and Sierra Counties, and
then additional limitations on injection wells in that
area; is that correct?

A, Overall, that's two of the major issues.

Q. Does it go beyond that?
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A. Well, there's the requirements that were also in
the proposal for tank facilities as part of the injection

facilities and the produced water lines, but that's the --

Q. Again, related to injection facilities --

A. Related to injection facilities --

Q. -- 1is that right?

A. That's correct.

Q. Could you tell me how the area we're talking

about was selected?

A, Yes, the area was selected based on the two I've
shown earlier. I believe it was in OCD Exhibit 4 and OCD
Exhibit Number 5, are two of the major --

Q. And how was the area selected for inclusion in
this area? , Is it the séme area as covered by the
Farmington Office Resource Management Plan?

A. Yeah, I believe that's -- that's Carlsbad or --

Q. Maybe, that is -~

A. Right.
Q. But it is the same area?
A. It is covering the same area across it, that

they're looking at. It did exclude certain areas like
those -- the woodland areas I described that fall outside
of the grasslands.

Q. But it does include substantially more acreage in

Otero Mesa and the Nutt grass area?
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A. Yes, it does.

Q. In preparing your testimony, did you study this
entire area, or did you focus your effort on what we call
Otero Mesa and the Nutt Grassland area?

A. I didn't actually, I guess, focus just on that
one area. I mean, that's the area that I have been
familiar with from just some recent investigations, so that
was a point for me in bringing forth here as information
that I had from that. But I'll admit I have not been to
all these areas across the proposed area here.

Q. Have you studied them to be sure they demonstrate
similar geologic characteristics, things of that nature?

A. Actually, a lot of them are going to exhibit
different geologic characters, especially as you cross into
Rio Grande valley and get across some of the other areas.
So there are going to be different geologies across this
area.

Q. I believe you testified that we're here because
in March there was a directive from the Governor and that
you are trying to promulgate these Rules in response to
that directive; is that fair?

A. That's correct.

Q. And because of that short time frame, the
Division didn't follow the traditional approach of forming

a work group with a number of representatives of various
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stakeholder groups and work the Rule in that fashion; is
that correct?

A. That's correct.

Q. When did you start working on Otero Mesa?

A. I don't know what the exact date is. I know I
was involved in the consultations and the development of
the draft rule. I don't recall exactly --

Q. Were you working on Otero Mesa prior to the time

the Governor issued the directive for the new Rule?

A. No, we were not.

Q. In developing the Rule and actually drafting the
language, were you involved in that effort?

A. In drafting --

Q. -- the actual text of the rule?

A. I was consulted on portions of the language for
-- involving environmental issues, yes.

Q. Do you know who drafted the Rule that we're
looking at here today?

A. It was drafted by the Division. I think that
would apply to our Division counsel, in consultation with
all the -- with parties within the Division.

Q. Do you know if there were consultations with
other State agencies?

A. I know there was with the =-- there was -- we did

have some information that was provided to us from the

STEVEN T. BRENNER, CCR
(505) 989-9317




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

182

State Land Office, and comments on the Rule.

Q. Do you know if the State Engineer's Office was
contacted?
A. Yes, the State Engineer was contacted, and

actually they are going to be testifying here later today,
I believe.

Q. Other environmental groups? Air Quality Board,
was that considered at all?

A. No, not that I know of.

Q. Did it fall to you to justify or identify the
problem that you were trying to deal with here?

A, I think the problem that was brought to us was
protections for this area, so we have used things that have
been brought as problems across other areas, to try to
prevent that from happening in this area.

Q. And you presented two examples of proven

groundwater contamination from drilling pits; is that

right?

A. That's correct.

Q. And are those the best examples that you have,
Bill?

A. Those are the only examples we have through our

case file.
I would point out that this came up through the

pit hearings we had on Rule 50, is that -- one of the major
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issues with this, we have a lot of these pits out there,
and I think some of the other parties today were bringing
this up, is that it is an issue that has not been fully
studied by the Division. We have not ever gone through and
done a comprehensive survey of installing monitor wells,
say, next to former drilling pits because we don't have the
resources to conduct those activities.

Q. Mr. Gantner presented a statement for NMOGA a few
minutes ago, and he stated that there had been in excess of
35,000 wells drilled in New Mexico. Does that seem like a
reasonable number to you?

A, Seems reasonable.

Q. And in justifying this proposal, you had two
examples you could cite from the records of the OCD; is
that correct?

A. That's correct.

Q. And wouldn't that appear to you, based on the
records and the data you have, to be a pretty good record?

A. Based upon our contamination cases, we have --
our sites there, I'd say we're looking at 900, maybe,
approximately, contamination cases across the state.

Q. And are they related to groundwater contamination
from drilling pits?

A. They are related to contamination, period, and

not specifically related to drilling pits.
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Q. You have just come through a process where you as
an agency have adopted Rule 50.

A. That's correct.

Q. And there are new procedures for permitting all
pits; is that correct?

A. Yes, there is.

Q. And you file a C-144, I believe, and permit pits
individually at this time; is that right?

A. Individually, or they can be permitted under a
general permit for a like class of =--

Q. But each of these applications requires review by
technical people employed by the 0il Conservation Division;
isn't that correct?

A. That's correct.

Q. And as part of that review, you are now
developing guidelines that further will expand and define
what you do as a regulatory agency in regard to pits?

A. Yes, the guidelines are there to guide the
implementation of the Rule.

Q. And part of the approval process for these pits
has recently been putting special stipulations and
requirements that are specific to individual pit
applications; isn't that fair to say?

A. That's correct.

Q. Is it your testimony as you've reviewed this
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problem, looked at your reécords and looked at the new Rules
and the guidelines that are being developed, that there is
a problem with the Rules, or is there a problem with

compliance and enforcement of existing Rules?

A. You're saying -- I'm not sure if I understand
you.

Q. The question is, you have a new set of Rules.

A. Right.

Q. Is it your testimony that these Rules are

inadequate to protect groundwater?

A. I would say they do protect groundwater, and in
some circumstances they may not where you have installed in
-- especially with the burial that is allowed for pits.
That's probably one of my major issues in drilling pits, is
more in the closures versus the actual use.

Q. And so you're looking back at prior problems?

A. Prior problems, actually looking at the one
current problem that came up with loss of water from a
drilling pit in a short period of time.

Q. Isn't it possible under your current regulatory
scheme to address these problems without absolutely banning
pits?

A. I'd say that the mechanism is there to deal with
pits in the current Rule.

Q. If we look at the particular proposals in the new
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Rules, the one you testified about was abolishing pits or
no longer approving pits across this area. Did you conduct
a study to determine whether or not pits were needed, or
did you just look at this in terms of a directive to ban
pits and to come up with the reasons why they should not be
and what the alternatives might be? Which approach did you
take? Did you analyze this problem head-on, should we have
pits, or was that actually already decided?

A. Well, we did not perform any scientific study, as
I think you're referring to, to go and look at this
particular area. It was brought to our -- brought to us as
a directive from the Governor to address this area, and
that's what we are attempting to do. It was done actually
as -- under the Order, to do this immediately.

Q. Is it your recommendation that if there is

drilling in this area, a closed-loop system would be

required?
A. I'm sorry, excuse me?
Q. Is it the recommendation of the Division

contained in these Rules that if there is drilling in Otero
Mesa, a closed-loop, completely contained system should be
required?

A. I think that's inherent in the proposal by not
allowing the drilling pits at that point.

Q. And I thought I heard you testify earlier that
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you were not an expert on closed-loop systems?
A, That's correct.
Q. Did you say Mr. Anderson is going to cover that?
A, I am not sure if he was --
Q. Do you have someone who's going -- who has an

expertise in closed-loop systems who's going to testify?

A. Possibly Mr. Anderson may be. I'm not exactly
sure.

Q. Did you in the development of these Rules confer
with anyone who had actual experience with a closed-loop
system?

A. I did not myself.

Q. Did anyone that you know look at the potential
for gas collecting in one of these systems during, say,
hydraulic fracturing, and what the explosive potential
might be in that circumstance?

A. I did not.

Q. Did you look at whether or not there might be
unique characteristics in certain areas that would make a
closed-loop system potentially a dangerous thing to do?

A. I did not study any safety issues like that.

Q. Isn't that something that you probably would want
to know, if you had a work or study group looking at these
Rules?

A. Yes, I guess that was one thing. I think we
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looked at it in the comments that may have come in too. I
mean, that was -- it was addressed, but I don't recall that
it was ever addressed in detail in the comments that we did
receive.

Q. You'd agree with me that comments don't
necessarily give you the same information that a work group
sitting down and discussing a problem might be able to come
up with?

A. I agree.

Q. When you look at using a closed-loop systen,
there were comments, and people were stating that they
thought there would be reduced truck traffic on the roads
because of a closed-loop system. Did you attempt to
calculate the number of additional trips that would be
required to remove the drill cuttings or the fluids after
the drilling was over?

A. No, I did not.

Q. Did you confer with the Air Quality Bureau on the
impact that would have on the particulates in the air and
the other problems that might come from this set of Rules?

A. No, I did not.

Q. Is that something that if you had had additional
time you might have wanted to consider?

A. That's possible.

Q. When you accept comments from the industry --
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You've already made one change in the Rule based on -- or
several based on those comments here today; is that
correct?

A. I believe there's -- Yeah, I believe there's two
changes that we made.

Q. And based on the presentations that are going to
be made here, is it possible that the Rules may further be
amended before they're finally adopted?

A. That's possible.

Q. Do you have any idea on whether or not there will
be another opportunity to view a draft of the Rule before
they're finally adopted?

A. I don't think so. I thought -- In my
understanding here, I thought the next action would be an
action of the Commission.

Q. Adopting the Rule?

A. Adopting the Rule based upon the testimony at the
hearing.

MR. CARR: And I would hope that the Rule before
the board today with the changes meets proper notice
requirements, and if it doesn't I would think there is an
opportunity to bring some expertise into the process that
might not have been there.

That concludes my questions of Mr. Olson.

CHAIRMAN FESMIRE: Thank you, Mr. Carr.
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Ms. Belin, do you have any cross-examination of
this witness?

MS. BELIN: Yes, I do.

CROSS~EXAMINATION
BY MS. BELIN:

Q. My name is Letty Belin, I'm here on behalf of the
Otero Mesa Coalition.

My first question is that I'd like to know how
long is the longest time that a drilling pit or a short-
term pit might be open before it's closed. I think you
said before that an average time that a drilling pit might
be in operation is maybe 30 days, and then closure could
take up to 12 months. Are there temporary pits that are in
operation longer than 30 days?

A. I'm not really sure. I mean, the drilling
activities take place over a short period of time that's --
Usually driving the time for the final closure is that they
typically allow the pit, then, to evaporate from there and
dry out, and it's whatever time length it takes for that to
dry out is kind of a driving factor for the closure of the
pit then.

Q. So how long would you say is the longest time
you've known a drilling pit to be open before it's totally
closed up?

A, I'm aware of some that have been there for up to
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a year. I believe under our prior rule, prior to Rule 50,
they were required to be closed within one year, and that
changed with the new Rule to be a six-month period with the
possibility of an extension of six months. So up to a
year, even under the current Rule. But I'm aware of a
drilling pit that had been out there for about a year
before it had been closed.

Q. About water-based drilling, there's been a lot of
comments about water-based drilling and comments from
industry saying that most of the drilling in the area
covered by this Rule is likely to be water-based drilling.
Is there any requirement that the drilling in this area be
water-based, freshwater-based?

A. You're referring to freshwater-based?

Q. Yes, I am.

A. No, there's not a requirement that that occur.

Q. So there could be other types of drilling used in
this Rule area?

A. That's possible.

Q. Are you aware of what type of drilling was used
for the wells that have already been drilled in the Rule
area?

A. I'm aware of it for two of the ones that I had
looked at and actually inspected this last year, and that

was -- on the one well, they had anticipated drilling with
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brine at one point, but in the final result of what
happened out there they drilled the well with air until
they hit the freshwater horizon, and then they switched
over to freshwater-based mud and drilled the remainder of
the hole with freshwater-based mud.

Q. And you're not aware of what was used in the
other well?

A. I'm aware that the other well that I looked out
there was drilled with fresh water as well. I'm not sure
about some of these other wells that were listed through
there. I wasn't involved with that.

Q. And next, I know you had a colloquy with
Commissioner Chavez about what might be in the drilling
pits when fresh water is used for drilling, and I thought
that you said =-- well, I won't try to characterize what
your testimony was in response to Commissioner Chavez's
questions. Are you aware that even when freshwater
drilling is used, that various additives and other
substances can end up in the drilling pit?

A. Yes, I'm aware of that.

Q. And such things as acids, corrosion inhibitors
such as hexavalent chromium, thinners, dispersants,
weighting materials such as barium sulfate, flocculants,
which can be acrylic polymers -- are you aware that all

those things can end up in the drilling pits?
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A. It's possible, uh-huh.

Q. So that -- would you say that hazardous materials
can end up in drilling pits even when freshwater drilling
is used?

A. I'd make a distinction with hazardous materials,
because that has a certain connotation under federal rules
and regulations as things that are hazardous waste.

There's things that are potentially --

Q. Well, toxics or damaging -- maybe we should use a
different adjective. Dangerous substances can end up in
these pits?

A. Yeah, I might -- concede they might say hazardous
substance, as long as they wouldn't be considered to be
hazardous wastes at that point, because that's a certain
definition of what is a hazardous waste under federal
regulations.

But yes, there could be hazardous substances such
as metals and even other things that I had mentioned in my
direct testimony which are hazards to human health if
ingested.

Q. And that could cause serious contamination if
they got out of the pit?

A. That's correct.

Q. I wanted to ask a couple of questions about the

chart that was up earlier about your contamination database
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and the number of incidents there. I'm wondering what
fraction of pits in the state have been tested for
contamination?

A, I'd say a very small fraction of them. I don't

know if I can give you an exact number, because we don't
have any numbers of pits that have been in existence over
time.

It hasn't been until just -- the new Rule now,
that there's now a permitting system for that. When we did
the -- one of our area studies up in the San Juan Basin in
the late 1980s and the early 1990s, I think at that time we
estimated somewhere around -- I believe it was somewhere
around 14,000 pits at that time may have been in existence
in the San Juan Basin alone.

So I don't know if I can give you a total number
for statewide. 1It's a lot less up in the San Juan Basin
now because of the subsequent orders of the Commission that
came out designating vulnerable groundwater areas up there
and then prohibiting unlined pits in those areas. But
there still may be pits that have replaced those pits that
are no longer allowed to be unlined, or they're going to
tanks, one or the other.

But there are still a large number of pits up in
the San Juan Basin outside the vulnerable areas. I just

don't have -- we don't have any specific numbers at this
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point on what's...

We did receive a lot of information on pits
recently with OCD Rule 50. Companies -- As part of the
Rule, on April 15th companies were required to notify us of
the existence of all remaining pits that are out there
today, pits and below-grade tanks. But that data hasn't
been compiled yet. Some of it has been submitted to the
District Offices, some of it has been submitted to the
Santa Fe Office. It hasn't been all -- I don't believe all
that information has been synthesized into one data set
yet.

So there is some information out there, at least
for current -- what is currently existing out there.

Q. But in terms of actually on-site testing to see
whether there is contamination, would you say that less
than 10 percent of the pits or less than some percent of
the pits that exist have been tested for contamination?

A. Well, I'd say that if you come down to drilling
pits -- and I think the discussion that I just had with Mr.
Carr was that there was approximately 35,000 wells. I
think there was a drilling pit with most every one of those
and we've only looked at, according to what I've shown on
our database, 14 pits. So you're looking at something far
less than that, 14 out of 35,000 that have actually been

looked at.
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Q. So in other words, there are likely many more
contaminated pits than showed up on your chart of the
numbers of contaminated pits in the state?
A. I would say that's likely.
Q. Is it a common practice in closing pits to use a

backhoe to rip the liner and then let the fluids seep down
before the it is closed?

A. I don't know if they're actually going and using
it as a mechanism for the seeping down, but that has been a
problem that's come up about coming in and ripping liners
and usually mixing in soil if you're trying to solidify the
remaining mass that you have left of the drilling pit,
which is still semi-solid then at that point.

So I don't know if it's necessarily for the
purpose of draining the fluids as for mixing fresh dirt in
there to kind of get it to be able to backfill and fill in
the excavation at that point.

Q. So it is common that the liners get ripped in the
process of closing up the pit?

A. It's common in some areas. I know from -- we had
some discussions with the BLM that that was a concern of
theirs, that they in some areas preferred that to happen so
they could actually close it out quicker.

Q. And can there still be contaminants in the soil

even after the pit has been closed?
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A. I'm not sure I --

Q. The material -- the solids that were in the pit
at the time of the closing are still generally left there
at the site, after the pit is closed; is that correct?

A. That's correct.

Q. A question about the tanks and the requirements
for the lined berms. As I understand it, this Rule would
only require the lined berms for tanks associated with the
injection wells, but not other tanks; is that correct?

A, That's the way that the proposal reads, that's
correct.

Q. And as I understood your testimony earlier today,
you testified to contamination coming from other kinds of

tanks, not just from the injection-well tanks; is that

correct?
A. That's correct.
Q. So wouldn't it make sense to require the same

types of impermeable berming for all the tanks and not just
the tanks associated with injection wells?

A. I think that could be a logical outgrowth of
that.

Q. Would you agree that it is better to prevent
contamination than to try to discover it and enforce it and
then mitigate it?

A. Yes, that's been my mantra for 18 years.
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(Laughter)

Q. Would you agree that it's also more cost-
effective to do so also?

A. Yes.

Q. Would you also agree that remediation rarely
restores the site, the soil and water at the site, to the
same pre-contamination state it was in?

A. I'd say in most cases it does not. You're always
-- Anytime you have contamination, you're going to have
some remaining portion that it's just not practical to
remediate. You remediate it to the best level that you can
so that it doesn't pose a threat for leaching to
groundwater to cause exceedance of the standards or to pose
potential public health threats if someone is exposed to
the soil at the surface. So there's always going to be
some remainder left behind, below that level.

Q. One last question about produced water. I
understand that produced water in its dissolved phase can

contain benzene and what are known as BTEX; is that

correct?
A. That's correct, it does quite often.
Q. And it can also contain naturally occurring

radioactive materials that might in some cases exceed the
Water Quality Control Commission standards for gamma

radiation?
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A. I don't recall ever seeing any that's exceeded
the standards, to tell you the truth, in investigations
we've looked at. Usually -- I think a lot of what you're

referring to is a lot of naturally occurring radioactive
material, which ends up being more of a problem with scale
from radium deposition. I'm not sure if that's what you're
asking or -- I've never seen it as a problem with drinking
water with any radioactivity -- not with drinking water,
with produced water.

MS. BELIN: Okay, thank you very much. I have no
further questions.

CHAIRMAN FESMIRE: All right, Ms. Belin.

Mr. Carr, Ms. Belin, Ms. MacQuesten, we have sort
of an unusual situation. We've got a person here who --
from the New Mexico Environment Department who has asked
permission to ask Mr. Olson a question. I'm inclined to do
it, if there's no objection from you all with the
Commission.

MR. CARR: No objection.

CHAIRMAN FESMIRE: Ms. Belin?

MS. BELIN: No objection.

CHAIRMAN FESMIRE: Ms. MacQuesten?

MS. MacQUESTEN: No objection.

CHAIRMAN FESMIRE: All right. Mr. Swanson, are

you still here?
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MR. SWANSON: Mr. Chairman, mémbers of the
Commission, thank you for allowing me to ask a couple of
questions.

MR. SIMPSON: Little bit louder.

MR. SWANSON: My name is Baird Swanson. I work
for the New Mexico Environment Department.

CHAIRMAN FESMIRE: Mr. Swanson, are you here in
an official capacity, or is this a --

MR. SWANSON: Yes, I am. And I just had a few
questions.

EXAMINATION
BY MR. SWANSON:

Q. In listening to the testimony, Mr. Olson, I had
gathered a few impressions, and I wanted to go over them.
First of all, it seemed to be emphasized earlier, a lot of
discussion about freshwater drilling. And you had also --
correct me if I'm wrong, but you were under the impression
that there was little likelihood of the encountering of
evaporite sequence in salt formations in the drilling in
the area in question?

A. I'm not aware of it in that area. I know it was
anticipated, that I saw through one of the APDs that was
filed, but I'm not aware of it. But I haven't done a
detailed look at the geology of this entire region. I was

talking about the areas that I had looked at, over in the
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Crow Flats area.

Q. Okay. And do you -- in these applications have
you been given a general range of depth of drilling that
will be sought after in order to test for gas reserves, o0il
and gas reserves?

A. I seem to recall it was somewhere around 5000 to
7000 feet, where they hit the precambrian basement rock.

Q. Okay. In the process of drilling, are you aware
that there's a reasonable amount of uncertainty as to what
will be encountered until you actually go out there and
begin putting in holes?

A, I think that was one of the points of my
testimony, especially regarding occurrence of fresh water
in that area when they encountered at that one well site
fresh water at 1155 feet.

Q. Is it possible that among the other things that
would be encountered during drilling, that there might be
some horizons of hydrophilic shales?

A. It's possible.

Q. Okay. And are you aware of the type of steps
that are taken in the process of drilling when hydrophilic
shales are encountered?

A. Sometimes they use oil-based muds.

Q. Okay. Then you had also explained that part of

one of the drilling plans that you had reviewed anticipated
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the possibility of a brine-based drilling. Is there any
other reason for brine, beyond -- for using brine in mud,
beyond drilling through salt formations?

A. It's usually for compatibility with formation
materials during drilling, so --

Q. Okay, is it also used in terms of a more heavy
fluid in order to counterbalance reservoir pressures at
times?

A. Yes, as weighting, uh-huh.

Q. So would it be fair to say that it's uncertain
what sorts of formations, pressures and gas and oil shows
might be encountered in the process of a new exploration
area?

A. I don't know if I understand your question. Can
you repeat that?

Q. Is it fair to say that there's an uncertainty
about the kinds of pressures that would be encountered if
no reserves were found in the areas to be drilled?

A. I think you're going into somewhat of an unknown
area when you're doing drilling in some of these areas, so
that's -- in wildcat drilling you're going to not
necessarily know everything that you're going to encounter.

Q. Right, okay. So it's reasonable, then, I think
-- and correct me if you think I'm wrong -- to assume that

there would be some uncertainties about the approach -- the
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fluid program that would be employed; depending on what
conditions were ultimately encountered as drilling were to
go on out there?

A. Yes.

Q. Okay. The closed-loop system, would it, in your
mind, need to be something that would be adaptable to those
conditions as well, to the uncertainties and to the
conditions that might occur? For instance, having adequate
reserves to deal with pressures, et cetera, that might be

-- have to be planned on but not necessarily encountered?

A. I believe that's already a provision of the
Rules --

Q. Right.

A. -- that you have to have an adequate supply of

mud to control activities at the well.

Q. Okay. I guess, then, the last question I have
is, then it would be your testimony that it's not
necessarily the case that we would anticipate always
drilling with freshwater mud and therefore have to be
prepared for potential -- other types of mud to be
circulated in the system of drilling during the process?

A. I don't believe there's a specific requirement in
the Rules that specifies what type of mud to be used, but I
could be wrong.

MR. SWANSON: All right. Well, I was trying to

STEVEN T. BRENNER, CCR
(505) 989-9317




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

204

get a reasonable idea if there would be some variability.
That's all the questions I have for you. Thank you.

CHAIRMAN FESMIRE: Ms. MacQuesten?

MS. MacQUESTEN: I just have a housekeeping
question.

Mr. Olson, were you able to provide the
Commission with the document that Mr. Brooks requested from
the well file?

THE WITNESS: No, I've not done that yet. 1I'll
make a copy of that the next break.

MS. MacQUESTEN: Thank you.

THE WITNESS: I was a little unclear whether you
wanted the whole well file, which was a little thicker, or
just the document that referred to where they found water
at, from the --

MR. BROOKS: I had in mind only the document that
the witness referred to in his testimony, Mr. Chairman.

THE WITNESS: Okay, and I'll get that at the next
break.

CHAIRMAN FESMIRE: Any other questions?
Commissioner Chavez?

EXAMINATION
BY COMMISSIONER CHAVEZ:
Q. One more question, Mr. Olson. Are you aware of a

practice where sometimes the drilling pit has been
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converted for use as a disposal pit, or at least that same
area had been used as a disposal pit after a well went into
production?

A. Yes, I'm aware of several of those.

Q. How does that affect the statistics that you
showed about contamination, if that was the case?

A. I don't believe these are the ones that I
included. There was a couple others that I had gotten
information on recently, but I didn't have any -- those
were actually lined pits, and I didn't have any information
on those of actual contamination from those, outside of one
where the -- well, he's having a spray system associated
with it that ended up overspraying the area, a spray-
evaporation system.

Q. Could some of the disposal pits that you refer to
in your list there, contamination sites, could some of
those disposal pits have previously been drilling pits?

A, It's possible. And I think one of the problems
we've had, especially down in the southeastern portion of
the state, we have some areas down there where it's not
clear what the full extent of the contamination of those
aquifers are. There are some areas down there where we
have some extensive salt contamination of ground water, and
the source of that has never been conclusively determined.

Some of it is related to the old Climax chemical
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plant which had huge -- it was not regulated by us, but it
was a hydrochloric acid plant and there's huge chloride
plumes off of that. We have other plumes in that area, and
it's never been conclusively determined what the full
extent and sources of all of that contamination are, but it
is possible that -- some of the other sites that have been
converted or may have been in the same area as pits that
were used for drilling.

CHAIRMAN FESMIRE: Ms. MacQuesten, no further
questions of the witness, I guess?

MS. MacQUESTEN: Not from this witness, thank
you.

CHAIRMAN FESMIRE: Would you like to call your
next witness, please?

MS. BADA: Bob Sivinski.

DR. NEEPER: Point of order, Mr. Chairman.

CHAIRMAN FESMIRE: Yes?

DR. NEEPER: I believe all interested parties are
allowed to cross-examine; is that not correct?

CHAIRMAN FESMIRE: That hasn't been my
understanding, but we've been letting that happen. Are you
wanting to cross-examine the last witness?

DR. NEEPER: Yes, I'd like permission to cross-
examine Mr. Olson before you call other witnesses.

CHAIRMAN FESMIRE: Okay. If there is no
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objection from the parties. ~

Mr. Carr?

MR. CARR: No objection.

MS. MacQUESTEN: No objection.

MS. BELIN: No objection.

DR. NEEPER: I am Don Neeper representing New
Mexico Citizens for Clean Air and Water.

EXAMINATION
BY DR. NEEPER:
Q. Mr. Olson, we have heard numerous references to

the effect that the new Rule 50 is expected or hoped to
avoid future contamination from pits so that all we'd be
left with is the legacy contaminations. However, Rule 50
did maintain some prior exemptions that were put there by
order. There were prior exemptions, in which case those
pits were not required to have liners.

Could you give us just an offhand guesstimate of
what fraction of the usable drilling area in the San Juan
Basin is exempt from liners?

A, There's a rather large percentage. I don't know
if I could give you an exact number.

The vulnerable areas that are up there were
incorporated into the current Rule, and those areas were
defined as 100 vertical feet from the San Juan, Animas and

La Plata Rivers and then 50 vertical feet from the channel
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of all ephemeral systems. So there's quite extensive
fingering network that goes out through the base of all the
drainage bottoms. But a lot of the upland area, there's
some extensive area.

I don't know what to say on exact number, if it's
-— you know, it's -- there's a good portion of the Basin
that is not covered by the Pit Rule and is allowed to have
unlined pits.

Q. So it's fair to say if you're not drilling in an
arroyo or in a water channel, you don't need a liner?

A. If you're not within 50 vertical feet --

Q. Fifty feet.

A. -- of those or 100 vertical feet of the San Juan,
Animas and La Plata River, that's correct.

Q. Thank you. I think you showed on your chart that
there were something like 6700 cases of pit contamination.
I couldn't see the number. 6200, 6700, some similar number
like that.

It was mentioned earlier that you can assess
civil fines for bad actors who do cause contamination.
Among those 6700 cases, were any civil fines issued?

A, On these sites, I don't believe so.

Q. So in 6700 cases of pit contamination, we have
not had any fines? That is the case?

A. No, we have relatively low fining capability.
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Actually, the cost of cleanup on any site would far exceed
probably what we could impose as a fine.

Q. So in fact, then, it would be your judgment that
the possibility of a civil fine is not really the kind of
hammer that prevents a bad actor from being a bad actor?
It would have to be some other preventive measure?

A. Well, I might point out that for the sites that
were out there, they were allowed -- A lot of these are
historic-type sites that during those periods were allowed
to discharge to unlined pits.

Q. So there was no violation?

A. So there wouldn't have been necessarily a
violation for discharging at that period in time.

Q. But in the future, even so, you said your
resources would be so limited that it's almost not worth
your resources to try to assess a fine? Did I understand
you correctly there?

A. No, we've always loocked at the cost of cleanup as
being a rather large penalty, ensuring that we get the
resource cleaned up, which is the overall goal of the
regulations, is the protection of the resource.

Q. Okay. There has been some discussion that water-
based drilling fluids are cleaner than other fluids. When
you issue a permit for drilling, is the fluid specified or

is that up to the operator, and can he change it as he
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feels he needs to?

A. I'm not sure if I'm the best one to answer that.
I don't actually process the applications to drill.

Q. All right.

A. Yeah.

Q. You may pass on that.

Regarding the discussion of double-walled pipes,
the proposed Rule was changed to eliminate proposing
double-wall pipes, and I believe you indicated that you
changed that based on some objections that there might be
dangers resulting from possible explosions in the annular
space; is that correct?

A. That was one -- I think one of the main reasons.
It's based largely on practicality of how to construct and
operate those types of systems.

Q. So this was an objection from the industry, then,
since it was a practicality issue?

A. Yes, there were some objections from industry on
that and also on the availability of double-walled pipe as
well.

Q. So industry did have some input, then, to
preparation of the Rule?

A, Well, that was based on the comments I believe we
received by the comment deadline. I don't know which --

what date that was.
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Q. All right. Regarding the danger of explosion,
which was discussed, even if you had a double-walled pipe,
have you or did anyone who was submitting comments to you
look at whether, in fact, the expected contaminants in the
water, the light hydrocarbons, could reach the lower
explosive limit in equilibrium with air, given the known

Henry's coefficients of those contaminants?

A. I don't believe I saw any information like that
presented?
Q. So this is not a science-based judgment?

A. No, I would say probably not.
Q. Do you know if closed-loop systems are used
largely in any other state?
That is, is there a state where closed-loop
systems are the predominant mechanism?
A. I know they're used in some of the other states.
I don't know if they're the predominant method, I'm not
aware of that.
DR. NEEPER: Very good, thank you.
CHAIRMAN FESMIRE: Ms. MacQuesten, does that
result in any redirect on your part?
MS. MacQUESTEN: No, thank you, Mr. Chairman.
CHAIRMAN FESMIRE: Call your next witness,
please.

For the record, you have been sworn?
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MR. SIVINSKI: Yes, I have been sworn.
ROBERT C. SIVINSKT,
the witness herein, after having been first duly sworn upon
his oath, was examined and testified as follows:
DIRECT EXAMINATION
BY MS. BADA:

Q. Could you please state your name for the record?

A. Robert C. Sivinski.
Q. Where are you employed?
A. I'm employed with the Energy, Minerals, Natural

Resources Department, Forestry Division.

Q. How long have you been employed with the Forestry
Division?

A. With the Forestry Division for 15 years.

Q. And what are your job responsibilities?

A. Seventy-five percent of my time I am a botanist

for the State of New Mexico, mainly studying rare and
endangered plants throughout the state, to fulfill the
requirements of the New Mexico Endangered Plant Species
Act, and to implement the state's full authorities
agreement with the US Fish and Wildlife Service to conduct
most of the research and recovery operations for endangered
plant species in New Mexico.

The other 25 percent of my time I work with

various land conservation programs, including the Forest
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Legacy Program, the Natural Lands Protection Act, and the
Land Conservation Incentives Act

Q. Where were you employed prior to working for the
Forestry Division?

A. Prior to that by the same department, Energy,
Minerals and Natural Resources, but in the Mining and
Minerals Division for five years.

Q. And what were your job responsibilities there?

A. I was a coal mine reclamation specialist, and by
the end of that term I was the chief of the Surface Mine
Permitting Bureau.

Q. And what did you do in the coal mine reclamation,
what were your specific duties?

A. It was inspection and enforcement of reclamation
regulations that the State has that were based on federal
regulations, and approving mine plans and close-out plans,
such things like that.

Q. And what is your educational background?

A. I have a bachelor's degree in wildlife biology
from New Mexico State University with a minor in range
science. I have a master's of science from New Mexico
State, also in wildlife biology, and an additional two
years of graduate work at UNM in plant taxonomy and
systematics.

MR. BADA: 1I'd like to offer Bob as an expert in
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botany and rare plants.

CHAIRMAN FESMIRE: Is there any objection?

So accepted.

MR. SIMPSON: Could you have the witnesses speak
louder? The background -- the air is -- hard to hear.

CHAIRMAN FESMIRE: Okay. Mr. Sivinski is
acceptable to the Commission as an expert.

Q. (By Ms. Bada) Bob, are you familiar with the
Chihuahuan Desert area in Otero and Sierra Counties?

A. Yes, I am. Like I said, I went to school in Las
Cruces. I also worked for the Bureau of Land Management in
the Las Cruces District for a year and in the Socorro
District for a year and spent most of my life in New
Mexico. My work with rare and endangered plants has also
taken me to practically every county in the state. I have
done quite a bit of field surveys in these two counties.

Q. Bob, did you take this photo?

A. Yes, that's on Otero Mesa, just north of the
Cornudas Mountains. This is the famous Chihuahuan Desert

grasslands with a lot of elk on it. I took this photo last

December.
Q. Could you run the other three?
A. Same area. This grassland, as you can see, does

have some minor shrub component, but that just adds to the

species diversity out there. It is predominantly
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grassland, black grama, purple three-awn, Torrey muhly,
various native species of grasses, quite a diverse
assemblage of plants.

This is on the northern end of the Otero Mesa
looking at the Cornucopia Hills. This is more of a playa
area that's mostly burro grass and Tobosa grass.

As you can see, there's quite a bit of plant
diversity out here in the Chihuahuan Desert, especially of
yuccas, agave, cacti, as well as the grasslands. But this
is kind of a soaptree-yucca savannah out Otero Mesa.

Q. Could we go back to slide 9? Could you identify
the approximate area on this vegetation map of Otero and
Sierra Counties that contain Chihuahuan Desert vegetation
types?

A, Just about anything you see that isn't green.
These green designations represent coniferous woodlands,
starting with pifion-juniper elevation and up into higher
elevation coniferous forests. Below pifion-juniper we are
in Chihuahuan Desert, the Chihuahuan Desert ecoregion,
throughout the remainder of these two counties.

Q. What makes the Chihuahuan Desert important?

A. It's really a huge desert. It extends from
approximately Socorro in New Mexico on the north, all the
way down to Nuevo Leon in Mexico. About 70 percent of the

desert is in New Mexico, but the northern subunit of the
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Chihuahuan Desert is predominantly in southern New Mexico
and west Texas.

It is one of three most species-diverse, as far
as plants and animals, of the arid regions in the world.
There is even greater species diversity in the Chihuahuan
Desert than there is in the Sonoran Desert next to us in
Arizona and southern California. Although that desert gets
much more attention because it has big saguaros, we
actually have greater species diversity in the Chihuahuan
Desert than the Sonoran.

The northern unit of the Chihuahuan Desert that
occurs from, say Chihuahua City up through New Mexico and
west Texas, was predominantly grassland in historic times,
and that's one of the things that make it really unique,

is, it is a desert grass.

Q. How much of the Chihuahuan Desert grasslands
remain?
A. There's various estimates. Anywhere from 50 to

70 percent of the Chihuahuan Desert grassland has been
eliminated and replaced with shrublands, less species-
diverse scrub. In this particular area, the Bureau of Land
Management has estimated that in the last 150 years
approximately 62 percent of the grassland in these two
counties have been highly degraded or eliminated.

Q. In New Mexico, what counties have a majority of
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the remaining graéslands?
A. Can I use this?
Q. Uh-huh, sure.
A. There is a little bit of grassland going up the

Pecos River, not very much, but it's usually confined to
the river valley. The largest examples of remnant
grassland in New Mexico are from the Otero Mesa to the
southern end of the Tularosa Basin. Then the northern end
of the Tularosa Basin, there is some on the bajada of the
San Andres mountains and a band of grasslands coming down
the bajada of the Black Range in Sierra County.

There are some further north in the Jornada del
Muerto, although they're more spotty in that area, all the
way up to the city -- the National Wildlife Refuge near
Socorro.

So there are remnant spots of grassland in quite
a few places. 1In fact, if you get into a different section
of the Chihuahuan Desert, which is called the Apachean,
over in the boot heel of New Mexico and adjacent Arizona,
there are some remnant grasslands in those locations.
Probably the best known is the Animas Valley.

Q. Why are the grasslands in the Otero Mesa area
different than those in the other counties?
A. Mainly their size. 1It's really a large,

relatively intact piece. There are still impacts to that
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area. They're somewhat higher in elevation, so they get a
little bit more rain. They're mostly black grama
grasslands, which are unusual for Chihuahuan Desert
grasslands. Down lower it's usually various species of
dropseed, but the density of background on this area is
really kind of outstanding, really an outstanding example
of a black grama grassland.

Q. Why are the desert grasslands important?

A. They're species diverse as far as plants, as far
as wildlife. You'll probably hear testimony from the Game
and Fish Department on why they're necessary for continuing
populations of the antelope, prairie dogs, various
predators in that area.

They have changed, though, over the last century
or two, due to the pressures on them, mainly through
grazing during drought periods and the elimination of
wildfire that typically maintains grasslands.

So just having these remnant pieces, it's
important to protect them, because animals move around.
They need to be able to migrate, such as birds. Even
larger animals will move from grassland to grassland, and
it's good to have quite a few in proximity to one another
so that movement -- those ecological processes can occur.

If we can maintain just the remnants we have, we

would have pieces of grassland all the way from the
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Sevilleta National Wildlifé Refuge, down through the
Jornada del Muerto, into the Tularosa Basin, across Otero
Mesa, down to the Davis Mountain-Marfa grasslands in
adjacent Texas, and then across the river to the remnant
grasslands in central Chihuahua

Q. We've heard a lot of talk about pits, so I wanted
to ask you about the problems that might be encountered in
attempting to reclaim the vegetation over pits where
drilling muds and other drilling wastes are buried.

A. I think it's going to depend on what it ends up
in the pits. 1In reclaiming coal mines, our experience was,
anytime you're dealing with very sodic material, a lot of
salts of sodium, that material can migrate into whatever
top dressing you use for the reclamation.

What you're burying these pits with, I assume,
would be suitable root material for plants. But yet over
time, if it's quite a bit of salt in that area, it can
migrate upward into the root medium and essentially
sterilize the soils.

Q. Are there any endangered or threatened plants in
Otero and Sierra Counties in this area of the Chihuahuan
Desert?

A. I wasn't finished on the reclamation part.

Q. Oh, sorry, go ahead and finish.

A. Also, when you disturb grassland soils, which are
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out here typically fairly shallow because of a caliche
layer, when you mix all that up, you're breaking up that
soil horizon and typically making that area suitable more
for taprooted plants than you are for grasses, and you'll
see a lot of annual herbaceous species coming in and even
shrubs coming in. And it's perfect root medium for noxious
weeds as well, and we see that quite a bit in the well
patch, because noxious weeds follow the roads, the
pipelines, the wellpads, and it just takes a long time for
that -- maybe centuries, for that soil structure to
redevelop into grassland-type of soils.

Also, one of the main problems for reclamation
out here is, practically all of the species -- the grass
species that I mentioned that occur on this area, are not
available commercially. There has been so little
reclamation done in the Chihuahuan Desert that growers have
not begun to supply seed for reclamation purposes. There
is no seed source on the open market for black grama, for
Tobosa grass, for three-awn. All of the common grass
species out here, just about, are not available for
reclamation purposes. So even though this area might be
seeded for a post-impact land use, it's probably not going
to be seeded to effect restoration of what was there
before.

Q. Okay.
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A. Now your next question.

Q. Thanks, Bob. Are there any endangered or
threatened plants in the Chihuahuan Desert in Otero and
Sierra Counties?

A. Yes, there are six. Two are federally listed
species. They occur on the Sacramento escarpment. One is
the Sacramento prickly pbppy. That's a very endangered
plant that's on its way to extinction. It occurs on the
lower part of the escarpment.

Just north of that is the Todson's pennyroyal,
which occurs on gypsum outcrops on the escarpment. Those
both are federally listed plants.

There's -- Villard's pincushion occurs on the
escarpment just below Alamogordo. That is a state-listed
cactus.

Duncan's pincushion occurs all over here, near
T or C and the Mud Springs Mountains. That is a State-
listed endangered cactus.

And down in the Crow Flats area there's the
gypsum scale broom that occurs in the Alkali Lakes regions
of Crow Flats.

And at Cornudas Mountain there's an endangered
species of orchid called the shining coral root.

There are several other rare plant species out

here that do not have any formal protections under the
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federal or the state law bit could be pushed in that
direction, depending on what the land management in the
area occurs as.

For instance, the Guadalupe mescal bean is in the
Broke Off Mountains and the lower part of the Guadalupe
Mountain escarpment.

And just right in here on gypsum is the Guadalupe
blazing star and Howard's ringstem, which -- both of those
plants were just found ten years ago. They were unknown to
science until just ten years ago.

Q. The other thing I wanted to ask you is, how
complete are the biological studies of the Otero Mesa area?
A. Very incomplete. This is probably one of the

least botanically and biologically surveyed areas of New
Mexico. It's very remote. There hasn't been a lot of
agency interest in this area, because a lot of those types
of surveys are project driven, so there's been very little
survey in that area. I know I haven't looked at it all
that much myself.

And I mentioned those two plants that were just
discovered in the Cornudas Mountains. On the Texas side in
the last ten years there's been two new species of ants and
a new isopod discovery. So, you know, it's not just all
antelope and prairie dogs out there, there's quite a few

other endemic species that could be unique to this area
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that just aren't known yet.

MS. BADA: I have no further direct questions.

Does the Commission have questions?
EXAMINATION
BY COMMISSIONER BAILEY:

Q. What impact have the hundred or so previously
drilled oil and gas wells had on the grasslands and on the
endangered species you talked about?

A. No impact on the endangered species to this
point. I have not personally looked at those hundred
wellpads but I'm sure they have roads associated with them,
which disturb large linear areas that could influence
ecological processes out there, such as roads stop fires.
Natural fire is very important in maintaining natural
grasslands, and roads stop fires.

So there could have been -- you know, it's all
incremental. I'm sure each pad disturbed a certain
acreage, each road disturbed a certain acreage. But when
we're talking about an area that only has 32 percent -- or
38 percent of its natural grasslands left, there are
incremental impacts that will push that number even higher.

Q. Have you seen how many of the wellpads have been
revegetated naturally?

A. You know, I've only looked at a couple of

wellpads in that area, and one was brand new, so I couldn't
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tell. I looked at an old wellpad and a pipeline running
through the area that doesn't look like it's getting much
natural vegetation on there.

There are a few annual species, native annual
species coming in on them. But typically that isn't used
as a reclamation criteria because it really doesn't --
annual species typically do not support a post-impact land
use for, say, livestock grazing or wildlife habitat. And
they don't show up every year. When there's insufficient
rain they just don't come up, so they're not that useful.
We need permanent vegetation coming in on these things.

I did see some shrub species come in, but for a
grassland, adding more and more shrubs actually degrades
the grassland.

Q. Talk to me about plant succession order, of how
the grasslands become shrublands and how that's becoming
more and more apparent in this area, even without oil and
gas.

A. Okay. Out in this area, recovery -- if that's
what you mean, succession, coming back to a climax
grassland -- could be very slow, perhaps centuries.
Perhaps never at all, if the soils are completely changed.
For instance, there's very little of it in Sierra County,
but there is some in the Jornada del Muerto.

But throughout Dofia Ana County and southern Luna
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County, along the Mexican border, that was all grassland at
one time, and now it's nothing but mesquite coppice dunes.
The soils have moved away, and they're piled up afound very
long-lived shrubs. That area is never going to be
grassland again.

So if you do really dramatic changes out there,
recovery probably will not happen at all. There will be a
different community, and the plants and animals associated
with that community will no longer be there.

There are some creosote areas that move into
overgrazed areas, especially grazed areas that were
overgrazed during severe drought such as the late 1800s,
the early 1900s, even the 1950s there was quite a bit of
shrub dominance moving into Chihuahuan Desert grasslands in
southern New Mexico, simply because they were being
overgrazed during really dry periods. That is somewhat
ameliorated lately, but it sill does occur, and we are in a
drought right now.

Q. So with all this creosote area, where would they
be on the map that we can eliminate them as grassland?
A. I think this is a vegetation map.

MS. BADA: Yeah, that's right.

THE WITNESS: Grasslands are the light yellow
color?

COMMISSIONER BAILEY: Uh-huh.
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THE WITNESS: Now, throughout that area there is
going to be islands of shrublands. This is very gross
scale, but you can see where the grasslands remnants are in
this two-county region. Everything that's darker than that
is now a shrubland.

Q. (By Commissioner Bailey) So what would be the
harm of having oil and gas exploration in those areas of
the darker yellow and the gray and the other areas that are
not grasslands?

A. Ah-hah. The Chihuahuan Desert as a whole, the
grasslands -- especially in the northern part, the
grasslands make it special. Okay? So those are remnants
that would be good to keep, because there are whole suites
of flora and fauna that depend on that.

But not all of it is always grassland. There are
gypsum outcrops that support really rare plants and
animals, there are isolated mountain ranges that are
shrubby with rock outcrop that support really diverse
species assemblages of plants and animals. So those in
themselves are important as well. I think the whole of the
Chihuahuan Desert is important, but there are certain
elements that we're losing because of our management of
those areas, that deserve greater attention.

Q. But are you saying that there are no areas within

this vast map location where we don't have grasslands, that
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we can't have oil and gas either?

A. Oh, I didn't say that, no. I'm saying that the
Chihuahuan Desert is important. There are certain elements
that are more important than others, possibly, and -- Just
because it's not a grassland, though, doesn't mean that
it's not threatened.

I wouldn't say that you can't disturb any of it.
There's disturbance going on out there all the time. Not
just o0il and gas, but there's ranch roads out there,
there's towns out there, there's highways, there's ORV
traffic, there's all sorts of impacts going on out there.
I'm not saying that o0il and gas has to stop in all parts of
the Chihuahuan Desert. That isn't my point at all.

Q. Just for a point of clarification, one of the
other folks who gave testimony said that this was the only
area for Chihuahuan grassland in North America. You did
clarify that this is simply the northernmost area of --

A. I think he --

Q. -- of a grassland that extends way into Mexico?

A. I think the intent was, this is one of the best
remnant examples on Otero Mesa of Chihuahuan Desert
grasslands left in New Mexico, and I would agree with that.
There are some good smaller examples in other places, such
as in Sierra County on the bajada of the Black Range, in

the Jornada del Muerto and in the Tularosa Basin, but they
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are much smaller.
And there are other grasslands outside of these
two counties that are Chihuahuan Desert grasslands.

Q. Why do we have a huge area of the upper triangle
that's white between Sierra and Otero County? Is there not
grassland in through that area too? See how Otero County
goes north and south on that western boundary, and then
Sierra County comes up at an angle? But yet it appears

from the map that we have grasslands throughout the whole

area.
A. I'm not seeing where you're --
Q. North of I-25 --
CHAIRMAN FESMIRE: She's talking about the white
area.
Q. (By Commissioner Bailey) The big white
triangular area to -- Go south, go south, go south, go

south, go east, go east --

CHAIRMAN FESMIRE: The uncolored.

Q. (By Commissioner Bailey) Yeah.
A. Oh, this. That's Dofia Ana County.
Q. Okay.

A. And this is Luna County, and this is Hidalgo, and
this is Chaves and this is Eddy. They all have Chihuahuan
Desert in them.

Q. But we're not including that county in this
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discussion?

A. Apparently not. Apparently this discussion
centers around the Governor's Order, Executive Order, on
the Chihuahuan Desert in these two counties.

COMMISSIONER BAILEY: That's all I have.
CHAIRMAN FESMIRE: Commissioner Chavez?
EXAMINATION
BY COMMISSIONER CHAVEZ:

Q. Is there a -- since you've worked in reclamation,
do you foresee there's a reclamation land that could be
used by the o0il and gas industry, or planning for
reclamation during drilling production and final
abandonment of operations that would minimize impacts or
even restore the grasslands after it's done?

A. I would love to see that. We've done that with
our mining industry in New Mexico already. Mining, all
types of mining, but especially coal mining in New Mexico,
have very strict regulations on reclamation standards and
what can be called successful reclamation. There is no
requirement yet, that I'm aware of, in regulation -- to
regulate the oil and gas industry on how they leave their
sites when they're finished.

Q. In studying what's happening with the Chihuahuan
Desert, especially that extends outside of New Mexico, the

practices that are proposed under this Rule, are they --
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Have you looked at the other practices, in other parts of
the Chihuahuan Desert in Texas and New Mexico?

A. No, I have not.

COMMISSIONER CHAVEZ: Okay, thanks. That's all.

EXAMINATION
BY CHAIRMAN FESMIRE:

Q. Quick question. When you come into one of these
grassland areas and you disturb the so0il, dig deep enough
to create a pit, does that provide an assured degradation
of the grassland? I mean, does that destroy the grassland
at least from that point, in the pit area?

A. It would if all you're hoping for is for natural
revegetation of the site, because what would come in --
Once you mix the caliche layer or other subsoil layers with
the topsoil layer, you're not going to get grassland back,
you're going to get taprooted plants, shrubs and herbaceous
plants, that, in that area, just through natural
revegetation.

If you could top-dress the site with a topsoil
material that could support grass growth and successfully
seed grass on that area by using an appropriate seed mix
and possibly even irrigation for the first couple of years,
you could probably get it established as grassland and it
would stay that way.

Q. But you're telling us that seed mix isn't
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available commercially?

A. No, and I don't know very many operators that
would be willing to irrigate the site, especially during a
drought period, to ensure that the grass comes in before
the other taprooted plants come in.

CHAIRMAN FESMIRE: Ms. Bada, I have no further
questions. Do you have a cross-examination, or can we --
further direct examination, or can we go to --

MS. BADA: I may have some redirect, but let's
see if there's any other cross.

CHATRMAN FESMIRE: Mr. Carr, do you have any
cross-examination of this witness?

MR. CARR: No, I do not.

MS. BELIN: No questions.

MS. BADA: I had a couple questions that I wanted
to follow up on.

FURTHER EXAMINATION
BY MS. BADA:

Q. You talked earlier about the difference between
Sierra and Otero Counties as far as the highland --

A. Uh-huh.

Q. -- Chihuahuan Desert grasslands. Could you --
Are there large areas of that in the other counties?

A. Of the high --

Q. Of the black grama?
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A. Black grama grasslands?
Q. Yeah.
A. There are small areas of it in this county. 1In

the Tularosa Basin, right up around here, is a good example
of black grama grassland. In this county there is little
spots of it here, but not a big, huge area. And that's
about it. So it is kind of a unique area, as far as a
desert --

Q. So you wouldn't see that in Lea County or Eddy
County or --

A. In Eddy County it's going to mostly be in playa
bottoms and along the valley bottoms and mostly consist of
alkali sacaton, which is a much taller grass species and
more of a monoculture. It's not nearly as species-diverse.
And that's true of a lot of these playa areas, such as the
Middle Tularosa Basin.

MS. BADA: I have no further questions.

CHAIRMAN FESMIRE: Mr. Carr, I assume you have

no --
MR. CARR: (Shakes head)
CHAIRMAN FESMIRE: Ms. Belin?
MS. BELIN: (Shakes head)
CHATRMAN FESMIRE: Why don't you call your next
witness?

MS. MacQUESTEN: The OCD calls Roger Anderson.
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ROGER C. ANDERSON,

the witness herein, after having been first duly sworn upon
his oath, was examined and testified as follows:
DIRECT EXAMINATION

BY MS. MacQUESTEN:

Q. Would you state your name for the record, please?

A. My name is Roger C. Anderson.

Q. And where do you work?

A. I work for Energy, Minerals and Natural Resources
Department, 0Oil Conservation Division.

Q. What is your title there?

A. I'm the Environmental Bureau Chief.

Q. What are your duties as the Environmental Bureau
Chief?

A. My duties are to supervise the staff of the

Environmental Bureau in the conduct of the enforcement of
the environmental regulations in the o0il and gas industry.
Q. Does it also include the investigation and
remediation of contaminated sites?

A. Yes, it does.

Q. Could you briefly outline your education and
relevant work experience for us?

A. I have a bachelor of science in chemical
engineering from New Mexico State University. Following

graduation I went to work for Dow 0il Division at Dow
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Chemical Company, worked for them for 11 years as a field
engineer, a cementing and stimulation engineer, a district
engineer, a service manager, and ended up as a district
manager.

At that time I left Dow and Schlumberger took
over Dow O0il. I left and came to work with the State of
New Mexico and have been since February of 1986 with the
Environmental Bureau.

MS. MacQUESTEN: I would offer Mr. Anderson as an
expert environmental engineer.

CHAIRMAN FESMIRE: Any objection?

COMMISSIONER BAILEY: No objection.

COMMISSTIONER CHAVEZ: No.

CHAIRMAN FESMIRE: He's so admitted.

Q. (By Ms. MacQuesten) Mr. Anderson, I had some
questions for you regarding the cementing provisions in the
proposed Rule regarding injection wells, but before we get
to that I wanted to ask you, your experience as
Environmental Bureau Chief for the OCD, does that include
participating in rulemaking proceedings?

A. Yes, it does.

Q. And in fact, are rulemakings often initiated
under your name, as this one was?

A. This one was, yes.

Q. You were present during the public comment period
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in this case, were you not?
A. For a portion of it. I had to leave for a
conference call.
Q. Okay. There were some comments from people who

felt that in order to have a rulemaking proceeding, we had
to first demonstrate a need, we had to show an existing
harm before we could propose a rule. Other individuals
commented that they would like to see OCD act to prevent
problems before they start.

What is your view on this issue?

A. The Statutes require us to regulate the
disposition and nondomestic waste resulting from the
exploration, development, production or storage of crude
0il or natural gas to protect the public health and the
environment. In my opinion as a layman, jailhouse lawyer,
I don't see anything in there that says, after we've had a
10-percent failure rate or after we've had three incidents.
I see it as protecting the public health.

Q. So you are in the camp that advocates prevention

rather than --

A. That's correct.

Q. -- reaction?

A. That's correct. B.(22) says the same thing.
Q. So your opinion on that, you would cite the

Statutes in support.
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A. That's correct.

Q. Thank you. I'd like to go back to the cementing
provisions in the proposed Rule regarding injection wells,
and to illustrate your testimony we have a diagram here.
Can you tell us where this diagram comes from?

A. This diagram came from the Environmental
Protection Agency website.

Q. All right, and what is it supposed to show?

A. It is a typical injection well, although since
they did not have a Class II well this is a typical Class I
injection well.

Q. And I'd like to have you use this just for
illustration purposes to help people understand how these
things work. Could you trace what would happen to produced
water coming into an injection well and going to the
injection 2zone?

A. Okay, once the produced water is separated and
sent to the injection well as just produced water -- it's
already been filtered, and there's an injection pump that
will pump the injection water down through the valve, and
there's a pressure gauge on that. There's the injection
pump, and it pumps it downhole, down through the injection
stream and in -- through tubing, and into the formation.

Q. All right. What do you lock for in an

appropriate injection zone for a produced-water injection
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well?

A. Compatibility with the injection fluid, a
capacity to accept it at pressures that will not fracture
any confining zones.

Q. What do you mean by confining zones?

A. Confining zones are defined as zones that will
confine the fluids in the zone that you want it to go into
and not allow fluids to go up into other zones, whether
those zones are water-bearing or not.

Q. All right. Now in this particular example, I see
over on the right a confined aquifer. Is that the area
that in this diagram you're trying to protect?

A. Oh, this one up here, if that's the one you're
talking about, that's a confined aquifer, so this is a
surficial aquifer. Those are all in this diagram
underground sources of drinking water that are -- in the
State of New Mexico it's defined as anything with 10,000
parts per million total dissolved solids or less. Now,
this aquifer is confined between two confining zones.
That's why they call it a confined aquifer.

Q. Now, we're going to be talking about casings, and
could you use this diagram to point out what casings are
and explain what they do?

A. This diagram has two strings of casing and one

string of tubing. This one has a surface casing and what
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I'll call for this as an injection well the injection
string, and then it has the tubing run in on a packer
inside the injection string.

Q. What are casings made out of?

A. Steel.

Q. And can you point out where the cement is on this
particular diagram?

A. This diagram shows on both strings of casing,
both the surface -- cement circulated to the surface. 1It's

kind of the grayish. And the injection string has cement
circulated to the surface also.

Q. In general, what purpose does cementing serve in
protecting groundwater in an injection well?

A. What the cement will do is, it will confine, it
will not allow the injected fluids to go up the outside of
the casing. And of course once it gets up into the surface
casing it can go across and back up into an underground
source of drinking water. It protects the underground
sources of drinking water from contamination from the
casing. It also protects the fluids from going into other
zones that are not wanted -- that you don't want it to go
into.

Q. Now, I take it -- you testified before that the
confining zone should keep the produced water that's

injected into the injection zone from coming up into the
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groundwater?

A. That's correct. If the pressure of the -- the
injection pressure is kept below the fracture pressure,
then it will confine all the fluids into the zone, your
target zone.

Q. But there could be a path going along the side of
the casing?

A, If there wasn't any cement there, there would be.
Cement has to be run in the hole, and there's an annular
space between the open hole and the casing, and that's
where they place the cement.

Now, the quality of the cement determines whether
there's annuluses or microannuluses either between the
cement and the casing or the cement and the formation.

Q. Did you have a chance to review the well files
for the post-ONGARD wells in Otero County? Those are the
ones that were -—-

A. Yes, I did.

Q. -- of record after the early 1990s.

A. Yes, I did.

Q. Did those files contain evidence of any cementing
issues?
A. They had evidence of lost-circulation areas.

Some of them were considered to be severe in that when

cement is actually circulated to the surface, in one fell
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it fell back 550 feet. And in two wells it never even —-
they were -- even though there was 50-percent excess
calculated in the cement, they were never able to circulate
any cement to the surface. Therefore, there had to have
been some lost-circulation zone somewhere downhole.

Q. Was there any indication of fluid loss?

A. Yes, and that could very well be because -- why
they couldn't circulate cement, plus every cement job that
I looked at, except for one which did not list the cement
in the notice, every one of them used extensive fluid-loss
additives.

Q. What does that tell you about these wells in the
area?

A. That tells me that one of these zones, whether
it's water zones or a confining zone, has high porosity and
high permeability enough to take steal the cement from the
wellbore.

Q. What happens when --

COMMISSIONER CHAVEZ: I'm sorry, I didn't
understand that last part.
THE WITNESS: To take away the cement and not
allow it to circulate.
COMMISSIONER CHAVEZ: Okay, I'm sorry.
Q. (By Ms. MacQuesten) What happens when cement is

exposed to a highly porous formation?
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A. Well, two things can happen. If it's porous
enough to accept the cement particles, you're just going to
pump it into the formation. If it's not porous enough --
if the permeability is not high enough to accept the size
of cement particles, which are pretty big, it will
dehydrate the cement and it will probably give you a filter
cake along the formation wall of dehydrated, unset cement,
which really has not compressive strength whatsoever.

Q. So that dehydrated cement would not provide the
necessary barrier to prevent the produced water from coming
up the side of the casing?

A. That's correct.

Q. With that background, I'd like to take a look at
two of the provisions regarding injection wells that deal
with cementing. If we look at Exhibit Number 2 just to
orient us, the first one we're going to talk about is
number C. (4) which requires freshwater aquifers to be
isolated throughout their vertical extent with at least two
cemented casing strings. And then it also has specific
provisions regarding new wells and regarding existing wells
that are converted to injection.

Let me ask you about the general provision first.
According to the proposed Rule, the OCD is asking for all
wells used for injection of produced water in this area to

have two cemented casing strings throughout the vertical
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extent of any freshwater aquifer. What purpose does this
requirement serve?

A. This purpose is a conservative approach to
protect the underground sources of drinking water.

Q. How can you -- Can you get two cemented casing
strings on an existing well, if it didn't already have two
cemented casing strings through the aquifer?

A. It's possible. If the top of the original cement
can be determined and you can perforate through the casing,
the casing has enough integrity you can perforate through
it and you can clean out the annulus with scavenger fluid
and you can squeeze cement through it. It's possible to do
it.

Q. Now, Mr. Olson testified earlier this morning
that at least one operator found fresh water at a
significant depth, at --

A. 1155 feet, yes.

Q. Can aquifers at that depth be isolated with two
cemented casing strings?

A. Yes, they can.

Q. Let me ask you about the specific provisions in
the Rule for existing wells. It requires continuous
adequate cement from the casing shoe to the surface on the
smallest diameter casing string. Could you point out what

is meant by that, using the diagram?
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A. Oon this diagram, the smallest diameter casing
string would be this injection string right here.

Q. So -- And this diagram shows continuous
cementing?

A. This shows continuous cement on the smallest-
diameter casing string.

Q. How can this be done on an existing well that's
going to be converted to injection?

A. If, say, you run a bottom log or there is
evidence that this string of casing -- Say they already ran
this string, this string has already been run, and there is
cement outside it but they cannot determine whether there's
cement outside the surface casing or not. A liner can be
run inside the injection string if it's large enough casing
and cemented to the surface.

Q. Given what the proposed Rule requires for an
existing well to be converted to injection, in your
estimation how likely is it that an existing well would be
able to be converted to injection?

A, The older the well, the less likely it would be
able to be converted. The records are sketchy on some of
the old wells. I don't know that anything can be
determined, whether there is casing outside any of these --
I mean cement outside any of the casing strings. The newer

wells, it's feasible, it's likely that they could be. The
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older they are, the less likely it is.

Q. Let's look at the specific provisions regarding
wells that are actually being drilled for the purpose of
injection. The proposed Rule requires cement to the
surface on all casing strings except for the smallest
diameter casing, and that shall have cement raised to at
least 100 feet above the casing shoe of the next larger
diameter casing. Can you explain what that means using the
diagram?

A. Okay, using this diagram, making some assumptions
that this casing string is below, for example, the well
that Mr. Olson testified about, 1155 -- say this is down
around 1200 feet, 1300 feet -- these two strings would have
to be circulated -- well, that actually -- By the Rule,
1300 feet would have to be right here, so that there are
two strings of casing over all underground sources of
drinking water, fresh water.

If -- And if they ran another injection string
inside here, the cement would only have to come up to 100
foot within the next largest casing string.

If the zone -- that water zone was down here, it
would only have one casing cemented over, they'd have to
bring the cement up over, back up into this one to make
sure that there were two casing strings with cement over

all freshwater zones, if this was the lowest one.
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That's a little confusing using this diagram,
because this one is pretty cluttered.

Q. If someone intended to drill a well for the
purpose of injection --

A. Uh-huh.

Q. -- can the requirements of this Rule be met?

A, Yes, I believe they can. At the present time
there a lot of unknowns. We don't know where the lowermost
water is, which would add to the expense of drilling it.
But it can be done, yes.

Now, I do want to say that these regulations
mirror what we are now requiring for Class I wells in the
State of New Mexico under Water Quality Control Commission
Regulations. They're exactly the same requirements.

Q. So these requirements are being met right now for
a different class of wells?

A, That's correct.

Q. Let me ask you some questions about a different
provision. This is the provision requiring cement bond
logs after each casing string is cemented, and this is
C.(5). If you could take a look at OCD Exhibit Number 2
and C.(5), I notice that there's a change in language from
the version of the proposed Rule that was attached to the
Application. Certain language, quote, during new

construction, close quote, has been removed from the
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proposed Rule and has been changed to "during drilling".
Why was that change made?

A. The change was made because "during new
construction" created some confusion within the Division
that -- is, say, running a liner inside an old well, is
that considered new construction? 1In some areas it's
considered a rework, so it's not new construction. So we
wanted to make sure that we knew that there was good cement
outside a casing in all cases that we were going to permit
an injection well.

Q. So any time a casing string is cemented, you want
a cement bond log --

A. That's correct, and that's to verify that there
is cement there and it's good, competent cement.

Q. Okay. Now, in this requirement you're not trying
to say that wells that were constructed many years ago
would have to have cement bond logs now to show the OCD?

A. They would help, although a well constructed in
1940, chances are you're not going to have a good bond log
on any of the strings. But there may be good records, you
know, that the examiner could evaluate and things like
that.

In any case, if you -- you're not going to run a
bond log -- And I just talked to Schlumberger the other

day. If you're trying to run a bond log between two
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strings of pipe to get the integrity of this cement out
here, you have about a 50-percent success ratio at a
$25,000 cost.

Q. Is that another strike against using an existing
well to convert?

A. If there isn't adequate -- It would be if there
isn't other adequate data available for the Examiner to
consider.

Q. Let me ask you why you are requesting cement bond
logs. What useful information do they provide?

A. It will let us know the basic condition of the
cement outside the pipe that you just cemented, whether
there are any microannuluses involved between the pipe and
the cement and between the cement and the formation. It
will tell us that, yes, it did in fact come to the surface,
a good cement came to the surface.

Q. So it would point out whether we had any of those
problems that you identified earlier in your testimony?

A. That's correct..

Q. Now, the Rule requires that an operator of an
existing well being converted to injection demonstrate
adequate and competent cementing of all casing strings.
How can that be done?

A, That can be done by the bond logs, temperature

surveys, possibly drillers' logs if they're detailed
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enough, service company logs that cemented the wells if
they're detailed enough.

Q. Can a cement bond log be run on the smallest-
diameter casing within an existing well?

A. Yes. You mean -- Yeah, that's where it's most --
Yeah, that's where it's been happening, that's where it's
most effective.

Q. Okay. Let me turn away from the cementing issues
and ask you some questions regarding safety that came up on
closed-loop systems versus tanks. What kind of safety
issues are you aware of regarding wells that are drilled
without pits that are using a closed-loop or tank system?

A. I do not claim to be a safety engineer. I have
talked to drilling companies, and I have been on a number
of closed-loop systems. And to answer a question that was
asked earlier, a great deal of wells are drilled in
Michigan and Colorado using closed-loop systems. I don't
know what the percentage is, but a great deal of them. I
was a cement engineer up in Michigan, and I sat on a bunch
of closed-loop systems. There are safety concerns, there's
accumulation of gases within the pits. Now, I've heard of
a static electricity-problem with fines hitting the sides
of tanks. I have not noticed that. The tanks I'm familiar
with are long enough that it never...

I also see that -- and we have problems with pits
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also. A pit up in Farmington just recently, they had a
fire and explosion because of gas accumulation in that, and
that was a pit which I don't know if the direct result or
indirect result or the -- caused a death.
So we have seen safety problems with pits as we
do with tanks.
Q. So it's a dangerous business, whether you're
using pits or whether you're using tanks?
A. That it is.
Q. Can either be used safely if proper precautions
are taken?
A. If they're operated, managed and maintained
properly, they can both be used safely.
MS. MacQUESTEN: I don't have any more questions
on direct examination.

CHAIRMAN FESMIRE: Commissioner Bailey?

EXAMINATION
BY COMMISSIONER BAILEY:
Q. You said in Colorado closed-loop systems are
common?
A. That's what I -- I've talked to a drilling con-

-- or I talked to someone who talked to a drilling
contractor, and they said that they use closed-loop
drilling systems all the time in Colorado, and this is a

drilling contractor up there.
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Q. I keep tabs on thé lease sales for trust lands in
Colorado, compared to New Mexico and the major producing
states west of the Mississippi, and I have noticed
consistently that the dollar value for oil and gas leases
of Colorado trust lands is significantly lower than any
other state. Do you think that plays a factor?

A. I wouldn't have any idea. I don't know what is a
factor in lease sales.

Q. It's always been intriguing to me that Colorado
land values would be a dollar -- or $12 per acre for their
lease sales, where we would be over $100, close to $200.

So there is significant differences in the value for the
trust between Colorado trust lands and New Mexico. If
that's a factor, it might be an interesting study.

Are you familiar with the cementing practices in
the Carlsbad karst areas?

A, No, I am not.

Q. So you can't compare how these requirements would
compare to injection wells in the Carlsbad karst areas?

A. No, I really can't. I know they're more
stringent for -- now, these are for Class II wells only,
not for production wells, and they are significantly more
stringent than the existing Class II construction
requirements.

Now, there may be special requirements placed on
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it by the UIC program in a karst area, but I don't know
what those requirements are.

Q. Could you please clarify for everybody the
differences bgtween Class I and Class II wells?

A, A Class II well accepts only wastes that are
exempt from RCRA Subtitle C under the oil and gas exemption
regulations. Class I wastes are industrial nonhazardous
wastes. Those are the wells that we regulate.

Chemical composition, virtually they're the same.
It's just -- the only difference in the class is because
one is exempt from RCRA regulation and one is not.

Q. Okay, but you would be having the injection wells
in these two counties equivalent to the protection for
RCRA-regulated --

A. Nonhazard- --

Q. -- materials?

A. Nonhazardous waste, that's correct.

COMMISSIONER BAILEY: That's all I have.
CHAIRMAN FESMIRE: Commissioner Chavez?
EXAMINATION
BY COMMISSIONER CHAVEZ:

Q. Mr. Anderson, under C.(3) and (4) you mention
fresh water and specifically freshwater aquifers. Do you
refer in those to the OCD definitions of fresh water as

fresh water to be protected?
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A. That's correct, and anything under 10,000 parts
per million total dissolved solids.

Q. There's also a condition under the OCD definition
referring to no present or reasonably foreseeable
beneficial use.

A. That's correct.

Q. How would that portion of the definition apply to
the waters in this particular area, the fresh waters you're
referring to in this particular area?

A, I don't believe that we know enough of the
waters in the area to determine -- to say that they are not
present in a quantity that could used for beneficial use.

I think that's what our study later on this year is going
to be about, to determine what the freshwater aquifers
area.

We know there is fresh water, we know there was a
freshwater flow at 1155 feet from the one well, and if it
-- You know, it's flowing to the surface, so we know
there's adequate volume involved and we Kknow it's
protectible based on the analysis.

Q. Is there a methodology that -- Let me ask it this
way: Who is to make a determination whether there is no
present or reasonably foreseeable use? 1Is that the 0OCD
that does that?

A. That -- well, it, and -- I may be wrong, the UIC
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Director may correct me on this. If there is a freshwater
aquifer that we want to exempt and say there is no
beneficial use, I believe not only does the OCD have to say
it, but EPA also has to say it.

Q. But that issue of ekempted aquifer applies only
for injection into that aquifer, doesn't it?

A. That I don't know.

Q. Okay. But let's go back just -- Have you ever
made a determination, has OCD ever made a determination
that a fresh water has not present or reasonably
foreseeable beneficial use?

A. Yes.

Q. And how was that done?

A. That was done based on the yield of a well from
that area that it was -- recovery rate -- I believe it was
one gallon in a week and a half or something like that.
There wasn't a volume there that had a beneficial use. It
was unrecoverable.

Q. Okay. The requirement that you have for two
cemented strings across these freshwater aquifers, that's a
requirement for Class I wells --

A. That's correct.

Q. -- already?

Existing Class II wells in other areas only

require one string of cemented casing; is that correct?
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A. That's correct.

Q. In most districts, are you aware how the
districts set up certain cementing requirements specific to
the geologic and hydrologic conditions within those
districts?

A. I know they do it, yes.

Q. Okay. Do you know what would be the requirement
-~ I think this is all in the Artesia District Office,

isn't it, the area under this --

A. The Chihuahuan Desert?

Q. Yes.

A. Yes.

Q. Are you aware what the requirements already are

from the Artesia District for cementing well in this area?

A. No, I do not. I don't believe the District
Office sets up the cementing program for the Class II
wells. Is that not set up by the UIC program, by the --
out of Santa Fe? And a that's what this cementing is for,
is for injection, not for production.

Q. Okay, so a well that was permitted initially as a
disposal well falls under different requirements than the
general district requirements would be; is that what you
understand?

A. That's what I understand, and that has to be --

yes, there's an application, an injection application that
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comes to Santa Fe, and the engineering staff determines
what the cement will be in that well.

Q. Under (4).(a) you have the requirement that it
shall continuous adequate cement from casing shoe to
surface. How would an operator of the OCD determine that
the cement was adequate?

A. That's what the requirement for the bond log is
for, to determine the quantity and quality of cement and
make sure there's no microannuluses, and that in
conjunction with the cementer's logs, to determine the
strength of the cement, the mixture, water mixtures and
additives.

Q. So under your proposal, then, that would be part
of the evidence presented at the hearing, to approve of
wells permitted this way?

A. No, but -- Well, yeah, if it was an existing
well, it would be the proposal to submit that after it's
done. I wouldn't suggest that someone go do it before they
get the permit to do it. You know, that is the proposal
that they commit to doing that. And then, you know, to
make sure there's good cement.

Q. Okay. By using the expression "existing wells",
does that just refer to any well that's drilled for any
other purpose except for injection?

A. That -- Well, there have been no wells drilled in
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that -- in this area for injection purposes. So it's a
well that has been previously drilled, and it was for a
purpose other than injection.

Q. Okay, so it could actually be a new well that may
have been drilled for the purposes of exploring for oil or
gas, and it turns out to be dry, and then the operator
wants to make commercial use of that well or some
beneficial use and convert it to injection. That would
fall under "existing well"?

A. That's correct.

COMMISSIONER CHAVEZ: That's all I have.
EXAMINATION
BY CHAIRMAN FESMIRE:

Q. Mr. Anderson, I hate to beat a éead horse on this
issue, but the difference between C.(4).(a) and C. (4).(b),
which we're just discussing, there's a difference in the
cementing program required. Would you explain to us the
rationale for that difference, please?

Q. The -- I don't know if I would call it a
rationale. The idea behind it was that those wells that
are drilled specifically for the purpose of injection can
have -- it goes to permit, it goes to hearing before it's
drilled, and those requirements were placed on it
beforehand, and it's for the purpose of injection.

The ones that were drilled for a purpose of
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finding gas and end up with a dry hole, and rather than
waste that wellbore and the cost of drilling that wellbore,
if it is economically feasible and technically feasible to
protect the underground sources of drinking water and
convert it, then that's the reason there are different
requirements for the two, because the original well for oil
and gas will not have as stringent a requirements for
casing as what an injection well will.
Q. So that's the reason you have to circulate
another sheath of cement?
A. That's correct.
CHAIRMAN FESMIRE: I have no further questions.
Mr. Carr, do you have any questions for this
witness?
MR. CARR: Just a few.
CROSS~EXAMINATION
BY MR. CARR:
Q. You tried to play lawyer, Mr. Anderson. I want
to ask you a question about that.
A. Jailhouse.
Q. You go where you go.
Mr. Anderson, isn't it true that the requirement
to regulate waste to protect public health and safety, that
requirement in itself -- doesn't that create -- isn't that

a need? Isn't that what you were saying?
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A. Isn't that what?

Q. A need in and of itself? There is a requirement
imposed by statute on the agency to protect public health
and safety. Doesn't that in and of itself, in essence,
create a need for you to act to do something?

A. Personally, I believe it does, yes.

Q. And in the case of the 0il Conservation Division
there are Rules that have been established and adopted by
this Division that attempt to meet that need; isn't that
fair to say?

A. There have been, yes.

Q. And the evidence that was presented by Mr. Olson
from groundwater contamination cases, in fact, shows that
these Rules have been effective in meeting that need.
Don't you think that's also what that data shows?

A. I don't believe I'd characterize that as that. I
don't know that they've been effective. If we have
contamination cases, then the Rules, to me, have not been
totally effective, no.

Q. Is it that the Rules are not effective, or that
they're not complied with?

A. It could be both.

Q. Is it that the Rules are not effective or you are
not enforcing them?

A. Could be a little bit of both.
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Q. If, in fact, the Rules, if enforced, were meeting
the need, is it possible that additional Rules might be --
other legal terms -- arbitrary, capricious, unreasonable,
cause waste and take you into other areas where you should
not go?

A. Boy, that's a big chunk.

Q. And you don't have to answer that --

A. I don't have any answer to that.

Q. -- because it may go out of your expertise.

A. Yes.

Q. You've stated you weren't a safety engineer.

A, That's correct.

Q. You have been to sites where operators have lost

control of the wells they are drilling?

A. Yes.

Q. One of the main resources available to an
operator to control a well when they're going through some
zones that may not be exactly what they've anticipated or
in an area they don't fully know, one of the tools they
have is a volume of water to try to keep that well in
control, to keep it from blowing out. You understand that?

A. Uh-huh, yes.

Q. Do you also understand that when you're working
with a closed-loop system, the volume of water available to

you may be 10 or 20 times less than what you can have if
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you have a pit?
A. Depending on prior planning, that's possible.
Q. And when you're prior planning, how do you plan

for a blowout in an area you don't know?

A. I have -- Let's see, I have visited, been
involved in probably six or seven blowouts. One of them
was on a rig that had steel mud tanks, one. And all the
rest of them were those that had pits, so --

Q. Do you know how many --

A. -- there wasn't adequate -- there was not
adequate fluids available with the pit.

Q. Might it be better to estimate how many you might
have been to if you had had steel tanks everywhere?

A. But what I'm saying is, out of eight, seven of
them were with pits.

Q. And I'm just saying that if you had steel tanks
everywhere, maybe you'd have been to eight?

A. Maybe. Maybe --

Q. And I would also ask you, if we're worried about
the impact on the environment, you've seen the impact of
what happens when somebody loses a well?

A, Yes, I have.

Q. And your data, as good as you've got, shows two
incidents where you've had known groundwater contamination

from these temporary drilling pits?
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A. That's correct.

MR. CARR: Thank you.
CHAIRMAN FESMIRE: Ms. Belin?
MS. BELIN: Just a couple of questions.
CROSS-EXAMINATION
BY MS. BELIN:

Q. Mr. Anderson, when you were talking about cement
bond logs, did I understand you to say that they're not
always accurate?

A. No, the cement bond logs are an interpretive log

by the logging engineer. What I said in accuracy, it's the
-- If you're going through two strings of casing into a
second string of cement, that is not always accurate.

Q. So that you can't always determine through the
bond logs whether two casings present -- whether the cement
is adequate?

A. On the outside -- If you look at the diagranm,
what I was saying is, if you run a cement bond log down
this string of casing, the injection string, you'll be able
to determine this cement --

Q. Uh-huh.

A. -- but this one you may or may not be able to
determine.
Q. So there may be incidents where the outer cement

is not intact or functional and you don't know about that,
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you can't determine that?

A. That's possible. That was the reason for
requiring a liner or another string of casing cemented to
the surface.

Q. Have you ever observed incidents where the outer
cement failed and there was a problem as a result?

A. I have observed wells where there was fluid flow,
freshwater flow, outside the surface casing to the surface,

which would indicate to me that the cement failed, yes.

Q. Uh-huh, which gets to another question I have,
is, are you aware of any -- or maybe you just answered this
-- any times whether -- even with the double cement lining,

where still produced water has escaped?

A. The only place that -- in New Mexico would
require the two strings of casing over all freshwater 2zones
are Class I wells, and we have not had a failure in those
yet.

Q. Have you been told about or read about instances
where there are failures where there's double casing?

A. Not that I can recall, no.

Q. Are you aware of the geology in the Otero Mesa
area, of it being highly fractured and permeable?

A. Yes, I have indications from the last eight wells
drilled there, that are post-ONGARD wells, that somewhere

below the surface is a porous, permeable zone. Where that
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zone is, I don't know.

Q. Does high fracturing or high permeability
increase the possibility that even with double cement
casing, the produced water could somehow find its way into
an aquifer?

A. That would depend on the confining zones between
the injection zone and the lowermost source of drinking
water. And you know, I'm not that familiar with the
geology in that area to know what those confining zones
are. Could it happen? I'm sure it could. Could it not
happen? Probably not.

Q. And then you had a discussion about an exemption
of freshwater aquifers that I'm not sure I quite followed.
Were you saying that OCD can make a determination to exempt
a given freshwater aquifer from these provisions if it
finds no present or foreseeable beneficial use of the
water?

A. I believe that the Division through hearing could
do that, yes. I could just about guarantee there would be
a great deal of input from the State Engineer into that
decision.

Q. And you're saying that it did happen in one other
instance?

A, There was one instance that there was a perched

aquifer that had a recovery rate -- and it didn't extend
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very far, maybe half an acre in area -- recovery rate of
about a gallon in a week and a half when it was drilled
into for a monitor well.

Q. But there are some procedures in place that would
require a public hearing before such a determination was
made?

A. At this time there are no formal procedures, I
don't believe. I know we went through some pretty formal
notice and stuff like that before we made that
determination.

Q. Okay, thanks.

A. That was part of an actual permit that went to
hearing anyway.

Q. The State Engineer permit?

A. No --

Q. Oh, the permit here.

A. -- the disposal permit from the OCD.

MS. BELIN: Mr. Swanson, do you have any
questions of this witness?

MR. SWANSON: No, your Honor.

CHATIRMAN FESMIRE: Mr. Simpson?

MR. SIMPSON: I would like to ask a couple
questions, please.

CHAIRMAN FESMIRE: Objection? Go ahead, Mr.

Simpson?
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MR. SIMPSON: Thank you.
EXAMINATION
BY MR. SIMPSON:
Q. Is there any requirements in your regulations
where it -- any regulating device that limits the injection

pressure or controls the injection pressure, in the
regulations?

A. Not in this regulation, but there is in the
Underground Injection Control Regulations, yes.

Q. One of the things I saw in your database is
frequent injection pressures over the recommended limits,
so even though it's monitored and required, there seems to
be a prevalence of injection pressures exceeding the
allowable limits. So how do you regulate that, or how do
you control that situation?

A. I don't know what your definition of prevalence
is. I don't know how many incidents there have been, but
those are identified and monitored through -- and sent
SNCs, significant noncompliance letters, if there is an
overpressure. And there have been some that have gone to
hearing because of that.

Q. So if I understand you correctly, there are
devices in there that limits the injection pressure?

A. There are requirements to limit the injection

pressure. Now, you mean automatic devices?
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Q. Automatic mechanical devices that keeps it from
exceeding the maximum allowable injection pressure.

A. I don't know that they require mechanical
devices. There are injection pressure limits placed on
wells —-

Q. Right, but isn't that --

A. -- and if they're on overpressure, then they're

given a noncompliance.

Q. And isn't that a practical thing, that you can
put a pressure-limitation device that keeps it from
exceeding that pressure?

A. I believe it could be done, yes.

MR. SIMPSON: Okay, I would ask you to look at
your database, because there's quite a few exceedences, and
there seems to be no devices on those facilities in order
to protect -- keeping the injection fluid from going out of
zone and fracturing the formation, especially since we have
very porous or fractured zones.

That's all the questions I have.

CHAIRMAN FESMIRE: Thank you, Mr. Simpson.

Any redirect?

MS. MacQUESTEN: No, thank you.

CHAIRMAN FESMIRE: Who's your next witness?

MS. BADA: Andy Core.

CHAIRMAN FESMIRE: Ann -- ?
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MS. BADA: Andy.

CHAIRMAN FESMIRE: Oh, how long will she take?

MS. BADA: Oh, let me think, 20 minutes, half an
hour.

CHAIRMAN FESMIRE: Andy. I thought you said Ann.
How long?

MS. BADA: Twenty minutes to half an hour.

CHAIRMAN FESMIRE: Twenty minutes? Okay, why
don't we take about a 10-minute break and come back, and
come back and we'll hear from Mr. Core today? So he
doesn't have to dirty another white shirt.

(Thereupon, a recess was taken at 4:53 p.m.)

(The following proceedings had at 5:03 p.m.)

CHAIRMAN FESMIRE: Okay, let's go ahead and be
seated. Ms. MacQuesten, you were going to call Mr. Core?

MS. MacQUESTEN: Actually, Ms. Bada is going to
call Mr. Core.

CHAIRMAN FESMIRE: Ah, tag-team on this, huh?

MS. MacQUESTEN: Yes.

ANDREW B. CORE,
the witness herein, after having been first duly sworn upon
his oath, was examined and testified as follows:
DIRECT EXAMINATION

BY MS. BADA:

Q. Would you please state your name for the record?
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A. My name is Andrew B. Core.

Q. And where are you employed?

A. I work for the Office of the State Engineer, in
the Hydrology Bureau and the Administrative Litigation
Unit.

Q. And how long have you been employed with the
State Engineer?

A. I've been there 14 years.

Q. And what are your job responsibilities?

A. I manage the assignment of administrative cases

to Hydrology Bureau staff for the administrative litigation
unit, I do water resource investigations and data
collection, I prepare groundwater models and calibrate them
and use them in hearings and appear as an expert witness in
those hearings before the State Engineer and the District
Court.

Q. And where were you employed prior to joining the
State Engineer's Office?

A. Well, I've done a little bit of everything.
Immediately prior to being at the State Engineer Office, I
spent a couple years working as an economist for the City
of Albuquerque and the State Highway Department. Prior to
that I spent about 11 years being an exploration geologist
for three different mining companies. And I guess prior to

that I was in the Army.
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Q. And what are your educational qualifications?

A. I have a bachelor of science in geology and a
master of arts in natural resource economics with a
specialty in water resources, both the University of New
Mexico.

MS. BADA: 1I'd like to offer Mr. Core as an
expert in hydrology.

CHAIRMAN FESMIRE: Are there any objections?

COMMISSIONER BAILEY: No objection.

COMMISSIONER CHAVEZ: No.

CHAIRMAN FESMIRE: He'll be so admitted.

Q. (By Ms. Bada) Are you familiar with the
groundwater resources in Otero and Sierra Counties?

A. I am to the extent that anybody can be, I guess.
I was staring at that all during the day, thinking I've
lived in states that are smaller than that. But yes, I do
have a fair understanding of the wide range of groundwater
basins that exist within the outline of those two counties.

Q. And what are the major groundwater basins that
are located in those counties?

A, The State Engineer takes control of groundwater
basins by formally declaring them. The ones that appear to
be within this particular area are the Salt Basin down in
the southeast, the Tularosa Basin kind of in the center --

although it doesn't get quite the north end of the Tularosa
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Basin; part of that's up in Lincoln County -- the Lower Rio
Grande which is a stream-connected basin, the Middle Rio
Grande, the Las Animas Creek and the Hot Springs Basin.

And actually, if you look at that one funky little corner

there, there's just a little bit of the Nutt-Hockett Basin

in there.

Q. How well known are the water resources in those
basins?

A. The level of knowledge of the water resources in

those basins is all over the board. The Salt Basin was
only declared a few years ago, primarily because there were
some folks down there that had a really great idea that
they were going to appropriate water in the Salt Basin and
sell it to E1 Paso, and the State Engineer took some
exception to that.

The Tularosa Basin is fairly well known on the
east side of the Basin. It is a large graben structure
that is faulted down strongly to the west and as a result,
way out in the deep spots under White Sands, the water is
not only very salty but it is very deep. Not many people
utilize it for anything. But Tularosa Basin's water on the
east boundary, where there is input from the Sacramento
mountains is pretty well know, and we do have an
administrative model for it.

The Lower Rio Grande, of course, is -~ and the
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Middle Rio Grande, those two basins are probably known
better than any other two places on the face of the planet.
We have been preparing for years for the State of Texas to
sue us on the deliveries under the Rio Grande Compact, and
as a result there are existing groundwater models that
cover those two basins, and they have studied to death and
are still being studied to death.

Nutt-Hockett, there's not a real lot to know.
It's just a little alluvial basin stuck out there in the --
with a volcanic floor.

The basins over on the west side of Sierra
County, Hot Springs and Las Animas, are two of the oldest
declared basins in the state and are primarily small
alluvial bodies sitting on top of the volcanics and are
partially stream-connected in the little creeks that come
off the mountains that come down to the Rio Grande.

They're not always flowing, but they do sometimes.

So I would say that in general, what you could
characterize the knowledge of the hydrology in this area is
that the Rio Grande is well known, the rest of it is hit or
miss.

Q. What is the range of depths to groundwater around
each of those basins?
A. Well, over in the area where the Salt Basin is,

most of the actual production wells are fairly deep,
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anywhere from 700 to 1200 feet deep. There is a spot on
the far west edge -- and I'll show you that in a little
while -- that the water is as little as a hundred feet
down, maybe even less.

Tularosa Basin, basically going right from the
mountain front. Typically at the mountain front the water
is 50 to 100 feet deep. It can get thousands of feet deep
out in the middle.

Middle Rio Grande and Lower Rio Grande are
stream-connected, which means that at the stream the water
table is at the river level. And the typical arrangement
in there is for the water table to slowly sink toward the
sides. The Rio Grande Basin is another deep graben trough
that has very, very thick alluvial material in it. I know
that people have drilled oil and gas tests in the Rio
Grande Basins, as much as 5600, 5700 feet of alluvium
before you even get to bedrock out there. So it's a very
deep system.

Typically in these small mountain basins, the
water is very shallow.

Q. What is the vertical extent of the fresh water in
the aquifers?

A, In the Rio Grande the vertical extent goes many
thousands of feet, although the quality deteriorates after

you get more than about 1500 feet down. The mountain
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basins probably only have 50 or 100 feet of usable water in
them.

Tularosa, we're seeing wells now go in that are
900 to 1100 feet deep, that are producing some fresh water.
So we're not real sure what to think about that. The old
USGS ideas of that Basin kind of had us with a wedge of
water from maybe 100 feet down to maybe 600 feet down, that
was fresh floating on salt. But that doesn't seem to be
holding up.

So again, the answer is all over the board.

Q. Can you describe the quality of the water in
those basins?

A. To some extent I can. The Salt Basin is not well
know. Every time somebody goes out there and drills a new
hole, we know twice as much as we used to.

The well that Willie and Roger talked about,
where they're seeing 1150-foot fresh water is, as far as I
know, a brand-new finding.

The area that is at the far southeast end of the
Basin -- let's see if I can use this little gadget --
there's a bunch of playas right in there, and that group of
playas extends for several more miles into Texas, and the
water associated with those can range as high as 100,000
parts per million TDS.

On the other hand, if you're way up near where
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the Sacramento River comes in from the mountains, up in
here, you're looking at maybe 500 parts per million. A lot
of this area that is right along the edge of the mountains
in the Tularosa, less than 1000. Get out here and you
could walk on it.

The water that's in the Rio Grande is typically
pretty good. The vast majority of the water that is
actually utilized there is on the order of 500 to maybe
3000 TDS, depends on where you are.

I don't know much about Nutt-Hockett. T don't
think anybody does. And these little basins coming off the
mountain front like this, off of that volcanic pile, carry
a lot of metals and not the world's greatest drinking
water.

That Hot Springs Basin -- you know, Truth or
Consequences was originally called Hot Springs, and Hot
Springs Basin was originally a health spa where you went to
drink iron water and arsenic water and things to make your

heart go thump. And you know, it's not exactly wonderful

stuff.

Q. Are any of the basins connected to surface-water
systems?

A. The two, Middle and Lower Rio Grande, of course,

are in direct connection with the Rio Grande River and gain

the vast majority of their water input to the aquifer from
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the River.

The rest of them are fed somewhat by rivers.
There are small streams that come in around Tularosa,
Sacramento, and then over by Alamogordo there's that
Grapevine Canyon area that drains, and those are not really
perennial streams. You get flood flows, again, that feed
those aquifers from those high mountain areas.

Q. Do you have any information on the hydraulic
conductivity of any of the formations?

A, Yeah, we do have a pretty good look at the Rio
Grande stuff, of course. Those are mostly alluvial sands
and silts. The conductivity is relatively high, although
not super. The valley fill in the Tularosa is a little bit
less because although that is also an alluvial fan series
coming off the mountains, the primary source rocks in the
mountains are carbonates, and it tends to get kind of
clogged up.

Salt Basin, I don't think we know anything about
it for real, except that it's primarily fracture flow in
limestones. The surface area around -- well, at least the
west half of that is all Yeso formation, which is red beds
and limestones. There's not as many red beds down there as
there are in some other parts of the state.

But Salt Basin is a very transitional group of

limestones coming out of the deep Delaware Basin over south
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and east of Carlsbad and then kind of making several
interfingered moves into the Hueco Basin or the Hueco
limestone area. So primarily it's a fractured carbonate
system that if we didn't have the two big fracture sets,
the one that comes out of the Sacramento and comes down
here like this, and then the Otero Mesa set that came
across here, you probably wouldn't get a lot of flow
through there.

Q. Which basins underlie the Otero Mesa itself?

A. Well, where's my map?

Q. It's right there. Can you pull it up, slide 27?

A. That's Exhibit 6, I believe. This red line here
is the boundary between the Salt Basin and the Tularosa
Basin.

The real reason that we put this up was that we
developed this map from the water atlas that the State
Engineer put out about a year and a half ago, and it has on
it depth-to-groundwater contours. And we developed that by
taking the topographic contours and subtracting out the
contours on top of the water zones as we knew them. The
control in this area is not wonderful. I mean, those two
points right there are our best control by a long shot.

Then, you know, you can see that in part of this
area, which coincides with some of the Otero grasslands,

the water is very shallow. It also turns out that right
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through here is where thé Otero Mesa fault zone goes. And
we're a little bit concerned about that, because that could
provide an easy channel for any contamination to work its
way quickly into the eastern side of the map, down in the
Salt Basin.

Q. Are there any pending water-rights applications-
in the Salt Basin?

A. There are pending water rights in the Salt Basin,
yes. The Interstate Stream Commission has a pair of big
wellfields that they have suggested in that area. I think
one of the later witnesses will talk about that a little
bit, because ISC hired John Shoemaker and Associates to run
a feasibility study about taking water from the Salt Basin
over the Guadalupes to meet compact requirements to the
State of Texas on the Pecos. 1It's not feasible, by the
way.

But the rest of the areas have a lot of
applications. The Lower Rio Grande is working diligently
right now, the Lower Rio Grande team, to finish up an
adjudication of those water rights, and they're being
swamped with supplemental well applications, because
everybody's realizing that if we make our full delivery to
Texas we probably won't make our full delivery to our
farmers. So there's a little bit of panic going on.

I have a very steady group of cases come through
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from the Tularosa Basin, where we're always seeing them
down there. Protesting each other's water-right

application seems to be Tularosa Basin's idea of fun. We

‘very rarely hear much from the mountain basins, but the

Middle Rio Grande and Tularosa are very busy.

Oh, and I forgot to tell you about old Last
Chance. There's several of you must know Greg Dugger.
He's down there, he lives just north of Dell City, Texas,
and he's one of the guys that has a couple of big
wellfields in the Salt Basin, or proposed wellfields down
there, and he's really doing his best to outfox the ISC so
that he can sell the water to El1 Paso, instead of them
taking it to the Pecos.

So yeah, there's a lot going on, always fun.

Q. What issues arise with the Rio Grande Compact if
the surface water in those basins is contaminated?
A. State Engineer is empowered to stop impairment of

a water well or a surface stream anytime that it can be
demonstrated that a new use has degraded the quantity or
quality of the water. And that's a real big thing when
you're talking about interstate stream compacts.

We saw how that worked down on the Pecos. We're
presently under an enforcement order of the United States
Supreme Court, and we have to deliver water to them. The

Rio Grande is probably just months away from another big
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lawsuit of that same kind, and we really cannot afford in
any way, shape or form to provide any more ammunition for
Texas.
MS. BADA: I have no further direct questions.
CHAIRMAN FESMIRE: Commissioner Bailey?
EXAMINATION
BY COMMISSIONER BAILEY:
Q. The water well fields that you talked about north
of Dell City where all the applications are being made --
A. Yes, ma'am.
Q. -- those waters that would be extracted from that
area would be sold to Texas, right?
A. That's a --
Q. On a private basis to El Paso, to benefit Texas?
A. That's the scheme of Mr. Dugger and his Last
Chance water company, yes.
Q. Okay. New Mexico would not even see taxes or

reap any benefit at all from that --

A. That's correct.

Q. -- development, would it?

A, That's correct.

Q. So the economic loss to New Mexico could be
significant?

A. It could in fact.

Q. That's a major point, in my view. I'm just, you
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know, taken aback here.
A, Yes.

Q. Comparing Exhibit 6 with Exhibit 7, right behind

A. Okay, this is 6. Now this guy is 5, I believe,

Q. Okay, 5 and 6, I'm sorry.

A. Okay.

Q. On Exhibit 5 there appears to be a high just to
the west of the Salt Basin.

A. Well, that's actually the edge of the Otero Mesa
as it drops down into the Tularosa Basin.

Q. Okay.

A. See, this area right in here is just about where
that map Number 6 covers.

Q. Okay. Which explains why the depth to water on

Exhibit 6 goes from 850 to -- down to 300 -~
A, I think so.
Q. -- would have that kind of a --
A. I think so.
Q. -- depth to water?

A. This gradient goes quickly into the bottom of the
valley. You saw some of the pictures earlier that -- the
gentleman who brought the biological testimony in. And

this area down through here is a broad valley, and this
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kind of dips into it. And really, the water just kind of
follows the topographic contour in there.

But as you come over to this side, you can
actually see in the hill shade that's underneath this map,
that the edge of the Mesa drops off rather steeply for a
little bit, and then you're into the Tularosa Basin where
the water slowly sinks to the deep center to the west. So
this is really a divide.

Q. Called the Otero Breaks? Is that --

A. I don't know if that's really the Otero Breaks or
not. I always thought they were something farther east,
but I couldn't swear to that.

COMMISSIONER BAILEY: Thank you.

THE WITNESS: Yes, ma'am.

CHAIRMAN FESMIRE: Commissioner Chavez?

EXAMINATION
BY COMMISSIONER CHAVEZ:

Q. Mr. Core, given your understanding of this area,
how sensitive is the groundwater that -- first of all, this
is the first groundwater or the major groundwater that
you're indicating on your Exhibit 6. Is it the only
groundwater? What are we looking at here?

A. Typically, this is the first groundwater. And
there may be several zones underneath when talking about

Exhibit 6, because this area, again, is mostly limestones,
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mostly fracture porosity, and the topography controls a lot
of flow. So you know, it's actually right out here, a
little bit east of this, that the gentleman talked about
hitting deep water in four different zones, and really all
that is is the chance interception of four different
fractures that were open at the time.

Q. Okay. So on the east side here of this Exhibit
6, when you've got a depth here, you're referring to
perhaps the same aquifer that on the west side of the map
is at a shallower depth?

A. Probably not, probably not. This is very
generalized in that regard. This is probably mostly the
valley fill of the Tularosa Basin right here.

Q. So the water you're talking about in the Tularosa
Basin there on the west side is alluvial water?

A. I think so, probably mostly contained in
carbonate valley fill that has washed off of this Otero
Mesa area as it has been eroded back.

Q. Okay. And then on the east side of this map
we're looking at more of an aquifer that would be a -- what
would you describe it there?

A. This is more of a real bedrock aquifer. You've
got the limestones going for quite a ways over here until
you get all the way over to the Guadalupe Mountains.

Q. Okay. Then when we look at that, those two
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different kinds of aquifers, at least for the first one,
first encounter with groundwater --

A. Uh-huh.
Q. -- say that, then -- what is the sensitivity of

each of these to contamination from surface discharges of
fluids?

A. The carbonate aquifers over on this east side,
because they're primarily fracture flow, would respond to a
contamination incident by moving that material deeper into
the valley, much faster than would occur if you were over
here in this alluvial material. This would be more of a
slow, steady plume development if you had some kind of
spillage.

Q. But you would expect surface -- say liquids
discharged on the surface to start migrating downward to
these aquifers in both of these areas?

A. In both places, yes, and actually in all of the
places that are shown on Exhibit 5, the big map. You know,
all of those areas are places that could be polluted.

Q. Okay. How much --

A. I'm sorry, it's just a question of timing.

Q. Okay. Outside of the Rio Grande system, how much
groundwater is currently being used within the area of this
Application? Well, I mean, describe the use, I guess is

what I'm asking you, of the groundwater outside of the Rio
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Grande.

A. I think -- This area could be said to have quite
intense use right around the Tularosa-Alamogordo area.
That's a historic settlement zone of the Tularosa Basin.
When you get out, of course, on the military ranges, they
only have domestic wells to maintain their facilities.
Nothing big going on there.

Salt Basin, at the present time there are mostly
some small water systems right in this area above Dell City
with the scattered ranchers using domestic wells out in
this area.

In the Lower Rio Grande, there are tens of
thousands of wells. This is a highly productive
agricultural zone for the State, and people have been using
wells in that area for a long time.

The Middle Rio Grande up in here, this particular
portion of it is probably not as heavily used as farther
north into the Albuquerque area, but there are a lot of
wells in here still.

Elephant Butte, unfortunately, is a little bit
down at the moment but, you know, there are -- all these
people that have these houses and cabins and other assorted
things around the Butte are subsisting on wells. And the
mountain basins up in here, probably over at Nutt-Hockett,

are almost all domestic wells.
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Q. When you say almost all, is there quite a bit of
use -- You mentioned about the mud springs area where the

water quality is not that good --

A. It's not that wonderful, but you know, these
folks are still drilling little domestic wells for ranching
and stock domestic use.

Q. As part of study or understanding of this area,
what is the potential future use of this water within the
area of this Application and the different areas that you
have? Now you did mention one, I guess, in the Tularosa
Basin where somebody wants to start -- with the potential
for marketing water. What about the rest of the area
that's part of the Application?

A, Actually, there are some interesting things going
on up in here. The west side of the Tularosa Basin, right
along the area where it starts to get over about 1000 parts
per million TDS, up to maybe 6000, is highly prospective
for a saline treatment plant that the City of Alamogordo is
in the process of trying to put in. Saline water of that
kind, up to about 6000 TDS, is suddenly becoming very
desirable, and there are large areas of the Tularosa Basin
that would fit that description.

We think -- Although our data here isn't just
terribly good, we think that a good chunk of the northern

end of the Salt Basin is probably prospective for that.
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Like I say, people are talking about schemes that would
take this as far away as the Pecos River or the -- even the
Rio Grande.

So there is abundant activity in the area, and
it's increasing with the continuance of the drought.

Q. In your opinion, then, would -- the groundwater
and the area that's the subject of the Application has
significant reasonable foreseeable future use?

A. I think so. I think we have very great uses
potentially in this area. And you know, basically the
reason that we want to come over and make comment about it
was that, although we do not track the contamination of
these pits the way the OCD does, we are concerned about
making sure that those water resources stay available to
the people of New Mexico.

Q. Okay, and we've been talking about the first
encounter of groundwater in your Exhibit 6 -- and it's

generally what I think people look at --

A. Sure.

Q. Are there deeper water resources out there also
that --

A. We're finding more and more. That's the good

news. It's widespread, that's the bad news. Tularosa,
like I said, is starting to see some exploration out west

of the City of Alamogordo. Sandia National Labs is putting
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in a saline research facility there. They drilled some
deep wells and hit some fairly good water. So as this kind
of exploration goes on, we're seeing more and more.

Q. You said fairly deep wells have found water.
What's deep to you?

A. Oh, well, nothing compared to oil-well guys. But
you know, 1000 to 2000 feet.

COMMISSIONER CHAVEZ: That's all I have. Thank
you.

THE WITNESS: You're welcome.

CHAIRMAN FESMIRE: I have no questions.

Mr. Carr.

COMMISSIONER BAILEY: I have one more.

CHATIRMAN FESMIRE: Go ahead.

FURTHER EXAMINATION

BY COMMISSIONER BAILEY:

Q. We talked about quite a few water wells being
drilled, to be drilled, potential future use. Can you tell
me the environmental differences between the impacts of
drilling those water wells and the impacts of drilling oil
and gas wells?

A. Well, it's a matter of scale. I mean, the
typical water well drillers out there with the -- 1500 and
the mud pit that's 10 by 6. The same kind of problems

could arise, and one of the things that we have talked
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about internally, although we haven't made any action on
this, is how to respond to the BLM's criticism that we
haven't yet designated any of the Otero Mesa area as
critical. And we're still thinking about that.

Typically, critical management areas for the
State Engineer are places that are showing very large rates
of drawdown in the water table, or the aquifer thickness is
very, very thin. We haven't yet addressed how you deal
with a place where the primary problem might be quick
contamination of the aquifer, but believe me, we're talking
about it.

Q. Do you have reclamation requirements or any of
the other road-closure requirements or any comparable
environmental protection rules that the OCD has for oil and
gas wells?

A, I don't know of any. I don't know that we're
really empowered to do that at this point.

COMMISSIONER BAILEY: That's all I have.

CHAIRMAN FESMIRE: I have no questions.

Mr. Carr?

MR. CARR: (Shakes head)

CHAIRMAN FESMIRE: Ms. Belin? Okay, it looks
like that witness is --

THE WITNESS: We bored them into silence.

MS. BADA: Thanks, Andy.
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CHATRMAN FESMIRE:

At this time we're going to

temporarily adjourn this hearing. We're going to reconvene

tomorrow morning at 8:30 in this room. We're going to

leave the fans running overnight, I think, try to air it

out.

So we'll see you all at 8:30 in the morning.

(Evening recess taken at 5:42 p.m.)

* % *
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WHEREUPON, the following proceedings were had at
8:30 a.m.:

CHAIRMAN FESMIRE: Good morning, let's go ahead
and take a seat, and we're going to call to order New
Mexico Oil Conservation Commission hearing on Cause Number
13,269. This is a continuation of the hearing that was
begun yesterday, Thursday, June 17th. Today is Friday,
June 18th. For the record, it's 8:30 in the morning. All
Commissioners are present, as are attorneys MacQuesten,
Bada, Carr and Belin.

At this time I'm going to ask Ms. MacQuesten to

~continue with her next witness, please.

MS. MacQUESTEN: Thank you, Mr. Chairman. Ms.
Bada will be presenting the next witness.
MS. BADA: Rachel Jankowitz.
RACHEL JANKOWITZ,
the witness herein, after having been first duly sworn upon
her oath, was examined and testified as follows:
DIRECT EXAMINATION
BY MS. BADA:
Q. Good morning, would you please state your name
for the record?
A. Rachel Jankowitz.
Q. And where are you employed?

A. New Mexico Department of Game and Fish,
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Conservation Services Division.
Q. How long have you been employed there?
A. Since April, 2003.
Q. And what are your job responsibilities with the

Department of Game and Fish?

A. Well, my job title is habitat specialist. I
consult with the Energy, Minerals and Natural Resources
Department, Mining and Minerals Division, regarding mine
permits under the New Mexico Mining Act; I write response
letters to requests for our Department's comment on other
minerals-related development projects, including oil and
gas; and i represent the Department concerning the ongoing
hazardous materials cleanup at the old Terrero mine site in
Pecos, which is deeded property of the Game and Fish
Commission.

Q. Where were you employed prior to joining the Game
and Fish Department?

A. Prior to joining Game and Fish, I was self-
employed consultant. The bulk of my work was writing
environmental assessments for oil and gas developments in
San Juan Basin.

Q. And what are your educational qualifications?

A. A bachelor of arts degree in biology and a master
of science in wildlife management.

MS. BADA: At this time I'd like to offer Ms.
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Jankowitz as an expert in wildlife management.

CHAIRMAN FESMIRE: Any objection from the
Commission?

COMMISSIONER BAILEY: (Shakes head)

COMMISSIONER CHAVEZ: No objection.

CHAIRMAN FESMIRE: She's acceptable to the
Commission.

Q. (By Ms. Bada) First thing I'd like to ask you

about is the habitat in the Chihuahuan Desert in Sierra and
Otero Counties. What makes the Chihuahuan Desert in those
counties important for wildlife?

A. The Chihuahuan Desert has one of the world's
highest rates of plant diversity, both within the plant
communities and on a scale across the landscape. The World
Wildlife Fund has ranked the region globally outstanding
for species richness in the categories of reptiles, birds,
mammals and cacti. There's‘also a high degree of endemism,
which means species whose distributions are limited to a
small geographic area.

The high diversity of plants is a function of the
geographic location, soil and topographic diversity and the
history of evolution and response to climate change in that
area. And the reason I'm repeating a lot here of what you
heard from Bob Sivinski yesterday is because high plant

diversity translates largely to high diversity of wildlife
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habitat.

The Chihuahuan Desert environment has been
degraded by historic overgrazing and other factors,
including loss of the fire regime and excessive diversion
of surface water. The grassland component is shrinking in
comparison with the area dominated by shrubs. Portion of
the Chihuahuan Desert in Sierra and Otero Counties is in
relatively intact and functional condition.

This area provides a corridor for the
connectivity of mobile wildlife between Mexico, trans-Pecos
Texas and more northern areas of New Mexico.

There's also a variety of freshwater habitats,
and these would be springs, cienegas, intermittent streams
with high degrees of complexity and endemism, some of which
provide home for rare fish and invertebrates. Although the
wetlands and watercourses will presumably be protected from
surface development, they are potentially vulnerable to
changes in water quality and subsurface hydrology.

Q. How does the Chihuahuan Desert habitat in these
two counties compare to surrounding counties?

A. Sierra and Otero Counties have the largest block
of intact Chihuahuan Desert grassland. The word "pristine"
was raised here yesterday morning, and the area is not
pristine, obviously. There's things going on there like

the existing gas well, ranching and other surface
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activities.

What we mean by a large block of intact grassland
is that the level of impacts in that area is relatively
low, leaving the function and a good ecological functioning
system, condition.

So Chihuahuan Desert natural areas in the boot
heel area of New Mexico are part of a different ecological
subregion. They have distinct and different conservation
concerns.

The Chihuahuan Desert areas in Dofia Ana County
and in the eastern New Mexico counties have relatively
heavy impacts from agriculture, urbanization and oil and
gas development.

With the exceptions of Big Bend and Guadalupe
National Parks, most all of the Chihuahuan Desert in Texas
is in private ownership. That's not to say it's not being
protected, but that is to say that its protected condition
could change tomorrow. And much of the Chihuahuan Desert
in Te