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This matter came on f o r hearing before the O i l 

Conservation Commission, LORI WROTENBERY, Chairman, on 

Thursday, A p r i l 17th, 2003, a t the New Mexico Energy, 

Minerals and Nat u r a l Resources Department, 1220 South Saint 

Francis D r i v e , Room 102, Santa Fe, New Mexico, Steven T. 

Brenner, C e r t i f i e d Court Reporter No. 7 f o r the State of 

New Mexico. 

* * * 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



2 

I N D E X 

A p r i l 17th, 2003 
Commission Hearing 
CASE NO. 13,030 

PAGE 

APPEARANCES 3 

ADOPTION OF MARCH 20TH, 2003, MINUTES 4 

APPLICANT'S WITNESS: 

DAVID R. CATANACH (Hearing Examiner. OCD) 
D i r e c t Examination by Mr. Brooks 8 

REPORTER'S CERTIFICATE 14 

* * * 

E X H I B I T 

D i v i s i o n I d e n t i f i e d Admitted 

E x h i b i t 1 12 -

* * * 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



3 

A P P E A R A N C E S 

FOR THE COMMISSION: 

STEPHEN C. ROSS 
A s s i s t a n t General Counsel 
Energy, Minerals and Natural Resources Department 
1220 South Saint Francis Drive 
Santa Fe, New Mexico 87505 

FOR THE DIVISION: 

DAVID K. BROOKS, JR. 
Atto r n e y a t Law 
Energy, Minerals and Natural Resources Department 
A s s i s t a n t General Counsel 
122 0 South St. Francis Drive 
Santa Fe, New Mexico 87505 

* * * 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4 

WHEREUPON, the f o l l o w i n g proceedings were had a t 

9:03 a.m.: 

CHAIRMAN WROTENBERY: Okay, w e ' l l c a l l t h i s 

h e a r i n g t o order, Steve, i f you're ready. 

I t ' s Thursday, A p r i l 17th, 2 003, s h o r t l y a f t e r 

9:00 a.m. We're here i n Porter H a l l f o r a meeting of the 

O i l Conservation Commission. 

We've got an i n t i m a t e group here today, j u s t the 

Commission members and supporting s t a f f and r e p r e s e n t a t i v e s 

from the D i v i s i o n , so w e ' l l forego a l l the i n t r o d u c t i o n s 

today. We'll j u s t note f o r the record t h a t a l l t h r e e 

Commissioners are i n attendance. 

We'll take care of the minutes of the l a s t 

meeting f i r s t . Florene has prepared minutes of the O i l 

Conservation Commission meeting held on March 20th, 2003. 

Commissioners, have you had a chance t o review 

those minutes? 

COMMISSIONER BAILEY: Yes, I have, and I move 

t h a t we adopt them. 

COMMISSIONER LEE: Second. 

CHAIRMAN WROTENBERY: A l l i n favor say aye. 

COMMISSIONER BAILEY: Aye. 

COMMISSIONER LEE: Aye. 

CHAIRMAN WROTENBERY: Aye, and I w i l l s i g n on 
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behalf of the Commission. 

Thank you, Florene. 

And Mr. Brooks — 

MR. BROOKS: Yes, ma'am. 

CHAIRMAN WROTENBERY: — you would l i k e t o do 

Case 13,030 f i r s t ; i s t h a t r i g h t ? 

MR. BROOKS: Well, we have both witnesses now, 

but the one f o r 13,030 i s already i n the witness c h a i r , 

so — 

CHAIRMAN WROTENBERY: Well, then I t h i n k w e ' l l go 

ahead and take t h a t one f i r s t . 

This i s the A p p l i c a t i o n of the New Mexico O i l 

Conservation D i v i s i o n f o r an amendment of Rule 1209 

concerning continuance of hearing w i t h o u t new s e r v i c e . The 

D i v i s i o n a p p l i e s t o amend the Rule t o d e l e t e references t o 

the r e c o r d . And the a p p l i c a t i o n of the proposed r u l e 

amendment i s statewide. 

Enter appearances? 

MR. BROOKS: Madame Chairman, Honorable 

Commissioners, I'm David Brooks, Energy, Minerals and 

Na t u r a l Resources Department of the State of New Mexico, 

a s s i s t a n t general counsel, appearing f o r the O i l 

Conservation D i v i s i o n , and I have one witness. 

CHAIRMAN WROTENBERY: Okay, thank you. 

Mr. Catanach, would you stand and be sworn, 
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please? 

(Thereupon, the witness was sworn.) 

MR. BROOKS: Okay, w i t h the permission of the 

Commission I w i l l make a p r e l i m i n a r y statement. 

CHAIRMAN WROTENBERY: Please do. 

MR. BROOKS: Madame Chairman, honorable 

Commissioners, t h i s i s a t e c h n i c a l procedural amendment t o 

the OCD Rules. Rule 1209 of the OCD Rules a u t h o r i z e s the 

Commission or a D i v i s i o n Examiner t o continue a hearing by 

announcement a t the time and place of the hearing t h a t the 

hearing w i l l be continued t o a subsequent s p e c i f i e d time 

and place w i t h o u t the necessity of r e p u b l i c a t i o n . I n other 

words, Rule 1209 i n e f f e c t dispenses w i t h the need f o r 

publis h e d n o t i c e of the new hearing, or t o serve n o t i c e 

upon the people who've already been served n o t i c e of the 

o r i g i n a l hearing. 

A f t e r making t h a t p r o v i s i o n , the Rule contains a 

sentence t h a t says, " I n the event of any continuance, a 

statement t h e r e o f s h a l l be made i n the recor d of the 

hearing t h a t i s continued." And t h a t seems a reasonable 

enough requirement except t h a t we have a p r o v i s i o n of the 

O i l and Gas Act which s p e c i f i c a l l y r e q u i r e s t h a t a 

t r a n s c r i p t be made of every hearing. And of course we 

would normally not make a t r a n s c r i p t of hearings i n which 

the onl y a c t i o n was t o continue them t o a subsequent 
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docket. 

And t h e r e i s a concern — I guess I was the one 

t h a t r a i s e d t h i s concern, so I'm responsible f o r t h i s 

proceeding being brought — the r e i s a concern i n my mind 

t h a t since t h e r e i s w e l l - e s t a b l i s h e d a u t h o r i t y t h a t orders 

of t he Commission are v o i d as t o p a r t i e s who d i d not have 

n o t i c e i f they were r e q u i r e d t o have n o t i c e , and there ' s a t 

l e a s t some sense t h a t t h a t means they can be c o l l a t e r a l l y 

a t t acked. 

My concern i s t h a t a p a r t y who received n o t i c e of 

the f i r s t hearing but chose not t o at t e n d and d i d not 

rec e i v e n o t i c e of the second hearing, who then never 

appeared i n the case, d i d not appeal, could come back l a t e r 

and c l a i m t h a t t h a t order was i n v a l i d as t o him, t h a t was 

entered a t the second hearing, because he d i d not have 

n o t i c e of the second hearing and could c l a i m t h a t no 

e f f e c t i v e n o t i c e was given under Rule 12 09 because t h e r e i s 

no statement i n the record which appears i n a t r a n s c r i p t 

which was prepared pursuant t o the O i l and Gas Act. 

Because t h a t ' s the k i n d of argument t h a t lawyers 

l i k e , i t occurred t o me t h a t i t ' s a good idea t o f o i l i t a t 

the s t a r t , i f p o s s i b l e . 

So w i t h t h a t , I am ready t o present my witness. 

CHAIRMAN WROTENBERY: Thank you, Mr. Brooks. 

Please go ahead. 
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DAVID R. CATANACH. 

the witness h e r e i n , a f t e r having been f i r s t d u l y sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION 

BY MR. BROOKS: 

Q. Would you s t a t e your name f o r the record, please? 

A. David Catanach. 

Q. And by whom are you employed? 

A. The New Mexico O i l Conservation D i v i s i o n , Santa 

Fe O f f i c e , as a petroleum engineer. 

Q. And do you act as a Hearing Examiner on a r e g u l a r 

basis f o r the O i l Conservation D i v i s i o n ? 

A. I do. I had my f i r s t hearing i n November of 

1985. 

Q. So you've been there a while? 

A. A w h i l e . 

Q. You are f a m i l i a r w i t h the D i v i s i o n ' s p r a c t i c e 

over a s u b s t a n t i a l p e r i o d of time? 

A. S u b s t a n t i a l p e r i o d of time, t h a t ' s c o r r e c t . 

Q. What do the Hearing Examiners do i n the hearing 

dockets when t h e r e are cases on the published docket t h a t 

are being continued t o a subsequent time? What i s the 

p r a c t i c e ? 

A. What the p r a c t i c e i s , what I do, Mr. Brooks, i s , 

I — on the record I c a l l the hearing t o order and I 
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announce a l l of the continuances and a l l of the di s m i s s a l s 

a t t h e same time, before the s t a r t of the hearing. 

Q. And you and Mr. Stogner have been working 

t o g e t h e r f o r q u i t e a w h i l e , r i g h t ? 

A. Yes, s i r . 

Q. He f o l l o w s b a s i c a l l y the same procedure? 

A. I b e l i e v e t h a t ' s c o r r e c t . 

Q. Now, does the co u r t r e p o r t e r make a recor d i n the 

sense t h a t he — Are those announcements made on the 

record? 

A. They are made on the record, yes. 

Q. I s a t r a n s c r i p t — Well, when you f i r s t came 

here, was i t the p r a c t i c e t o prepare a t r a n s c r i p t of the 

continuances? 

A. Yeah, f o r the f i r s t — I b e l i e v e up u n t i l 

approximately 1990, we used t o make a t r a n s c r i p t f o r every 

continued case and dismissed case. 

Q. So i n the f i l e on t h a t case, t h e r e would be a 

t r a n s c r i p t which was e s s e n t i a l l y j u s t one page, the 

announcement of the continuance? 

A. That's c o r r e c t . 

Q. And a t some p o i n t i n time t h a t was discontinued? 

A. I b e l i e v e , again, around 1990 t h a t was 

di s c o n t i n u e d , I b e l i e v e t o save money. 

Q. Okay. And the present p r a c t i c e , do you announce 
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the continuance — Well, we've already gone t h e r e . You 

announce the continuances on the record, but a t r a n s c r i p t 

i s not prepared? 

A. My understanding of the c u r r e n t p r a c t i c e , and 

t h i s may have been j u s t f o r the past several months, i s , 

t h e r e i s a t r a n s c r i p t made which contains a l l of the 

continuances — 

Q. Okay. 

A. — and i n t a l k i n g t o Florene Davidson, the s t a f f 

s p e c i a l i s t , I b e l i e v e t h a t she makes a copy of the one 

o f f i c i a l t r a n s c r i p t and puts i t i n each i n d i v i d u a l case. 

Q. Okay. Does the Commission a d m i n i s t r a t o r , Ms. 

Davidson, does she make a note on each — on the f i l e 

j a c k e t of each f i l e of the continuance t h a t ' s been ordered 

i n t he case? 

A. A c t u a l l y , i n the cases t h a t I hear, I w r i t e t h a t 

on the case j a c k e t — 

Q. Okay. 

A. — on the case f i l e j a c k e t , of the continuance. 

I do t h a t , and I suppose she does some of them t o o . 

Q. Yeah, and then when the docket f o r the next 

hearing a t which t h a t case i s t o be heard i s prepared, i s 

t h e r e a n o t a t i o n included on the published docket 

i n d i c a t i n g t he hearing from which t h a t case was continued? 

A. That's c o r r e c t . 
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Q. Okay. So t h a t i f somebody comes i n and looks a t 

the case f i l e , they can t r a c e t h a t case through by the 

n o t a t i o n s on the j a c k e t and on the subsequent dockets as t o 

when i t was continued from, when i t was continued t o , on up 

t o whenever i t ' s heard? 

A. That's c o r r e c t . 

Q. And because the cou r t r e p o r t e r makes a record, i f 

anybody disagrees w i t h t h a t or t h i n k s i t d i d n ' t a c t u a l l y 

happen t h a t way, there's somewhere we can go back t o and 

have a reference t o c o r r e c t whatever — 

A. Yeah, t h a t ' s c o r r e c t . 

Q. — the s i t u a t i o n w i t h the record? 

A. That would be the case. And als o , i n t e r n a l l y we 

use RBDMS, the Risk-Based Data Management System, and we 

note continuances on t h a t database. Although t h a t database 

i s not a v a i l a b l e f o r p u b l i c i n s p e c t i o n , we have t h a t 

i n t e r n a l l y . 

Q. So we can check — t h a t gives us another double-

check on whatever's i n the f i l e ? 

A. That would be c o r r e c t . 

Q. The preparing of a t r a n s c r i p t i n every case, 

would t h a t g i v e everybody any b e t t e r n o t i c e than t h e y ' r e 

now g e t t i n g of hearings? 

A. You mean f o r continuances? 

Q. Yes. 
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A. No, I don't b e l i e v e i t would serve any u s e f u l 

purpose. 

Q. Because i f they look a t the f i l e t h e y ' l l know 

when i t ' s continued t o anyway, and i f they don't look a t 

the f i l e they wouldn't see the t r a n s c r i p t ? 

A. That's c o r r e c t . 

Q. So r e a l l y there's no reason t o have those 

t r a n s c r i p t s ? 

A. I don't b e l i e v e t h a t t h e r e i s any reason. 

MR. BROOKS: Thank you, pass the witness. 

CHAIRMAN WROTENBERY: Thank you, Mr. Brooks. 

Any questions, Commissioners? 

COMMISSIONER BAILEY: I have none. 

COMMISSIONER LEE: (Shakes head) 

CHAIRMAN WROTENBERY: Thank you f o r your 

testimony, Mr. Catanach. 

THE WITNESS: Okay. 

CHAIRMAN WROTENBERY: Nice j o b . 

MR. BROOKS: Forgot t o pass these out. This i s 

the proposed amendment. 

MR. BROOKS: And Mr. Ross has suggested t h a t I 

f u r n i s h the Commission w i t h a proposed order. 

CHAIRMAN WROTENBERY: That would be gr e a t . I was 

going t o ask t h a t . I'm glad you brought i t up. 

So you would please f u r n i s h Mr. Ross a copy of 

STEVEN T. BRENNER, CCR 
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your d r a f t order i n the case. 

MR. BROOKS: Yes, I w i l l f u r n i s h a proposed order 

t o Mr. Ross p r i o r t o the next Commission meeting. 

CHAIRMAN WROTENBERY: Thank you. 

Anything else on t h i s p a r t i c u l a r matter? 

MR. BROOKS: Nothing f u r t h e r . 

CHAIRMAN WROTENBERY: Okay, then w e ' l l take t h i s 

case under advisement. 

(Thereupon, these proceedings were concluded a t 

9:14 a.m.) 

* * * 
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