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Re: In the Matter of the Applicafion of Energen Resources Corporation to Amend 
Compulsory Pooling Order No. R-10154, San Juan County, New Mexico; 
NMOCD Case No. 15072 

Gentlemen: 

Enclosed for filing in the referenced matter is a Motion to Dismiss Application on behalf 
of Frank King and Paula S. Elmore f/k/a Paula S. King. Thank you for your attention to this 
matter. 

Sincerely, 

Enclosure 

cc w/enc: Joseph Scott Hall 
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STATE OF NEW MEXICO 
DEPARTMENT OF ENERGY, MINERALS AND NATURAL RESOURCES 

OIL CONSERVATION DIVISION 

IN THE MATTER OF THE APPLICATION 
OF ENERGEN RESOURCES CORPORATION 
TO AMEND COMPULSORY POOLING 
ORDER NO. R-10154, SAN JUAN COUNTY, 
NEW MEXICO 

Case No. 15072 

MOTION TO DISMISS APPLICATION 

Frank A. King and Paula S. Elmore f/kJa Paula S. King (the "Kings"), by and through 

their undersigned attorneys, Cavin & Ingram, P.A (Stephen D. Ingram), hereby move the 

Hearing Examiner to dismiss the Application of Energen Resources Corporation ("Energen") for 

an Order Amending Compulsory Pooling Ordet No. R-1 0154, and in supp01t thereof would 

show as follows: 

1. The Kings are the owners of the minerals underlying the following lands m San 

Juan County, New Mexico: 

Township 30 North, Range 11 West. NMPM 
Section 19: W/2NW/4SE/4, except 1.63 acres, more or less 
Containing 18.3 7 acres, more or less 

Energen seeks to amend Otder No. R-10154, issued on July 19, 1994, so as to pool the Kings' 

minerals to the base of the Pictured Cliffs Formation (the "King Interests") by its present 

Application. 

2. The Kings leased the King Interests in 1972. Norman L. Gilbreath and Loretta E. 

Gilbreath (the "Gilbreaths") are the successor lessees under said lease. The leasehold interest 

granted in the King Interests was in the nature of a fee simple determinable with possibility of 

reverter in the Kings if production ceased for any cause and was not resumed within sixty (60) 

days thereafter. In this case, the Wright #I Well, API 30-045-21174, which originally held the 
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lease of the King Interests, did not produce any oil or gas during the Gilbreaths' operation of the 

Wright #1 Well for the periods of May 1990- February 1991, Aprill991- February 1996, and 

June 1999 - Februat·y 2004, as reflected by the OCD production records regarding said well. 

Accordingly, the lease expired for non-production at least as of July 1990. 

3. The King Interests were pmp01tedly pooled by Order No. R -10154 on application 

of Energen's predecessor-in-interest, Maralex Resources, Inc. ("Maralex"). The Kings were 

undisputedly not noticed in said proceeding and were provided no oppOltunity to participate in 

said pooling proceeding. Instead, only the Gilbreaths were noticed and appeared as purported 

lessees of the King Interests sought to be included within the pooled unit. However, as of the 

1994 pooling proceeding, the lease ofthe King Interests had expired for non-production, and the 

Gil breaths had no valid leasehold interest in the King Interests as of the time of the 1994 pooling 

proceeding to be committed to the spacing unit. 

4. The Kings have filed a lawsuit entitled Frank A. King and Paula S. Elmore f/kla 

Paula S. King v. Norman L. Gilbreath, et al., No. 1: 13-CV -00862 RHS-LAM, In the Umted 

States District Court for the District of New Mexico, in which the Kings have sued to have the 

comt declare that the lease of the King Interests had previously forfeited for non-production and 

to recover damages for the failure of the Defendants thel'ein to account to the Kings for revenues 

generated by the production of oil and gas from lands to which the King Interests pertain. The 

Defendants in said suit include the Gilbreaths, Energen, Maralex, and other working interest 

owners who purported to jointly operate the King Interests as pa11 of the pooled unit. That suit is 

pending. See, Exhibit A, Complaint for Declaratory Rehef, Accounting, Quiet Title and Other 

Relief. Said action invokes the district court's jurisdiction to construe the lease provisions, to 

quiet title to the Kmg Interests, and recover damages for unpaid revenues. The Kings also seek 
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relief therein for the Defendants' breach of NMSA 1978, §70-2-18(B) of the New Mexico Oil 

and Gas Act for failure to properly pool the King Interests, in which said statute authorizes the 

Kings to recover the amount to which they would be entitled if pooling had occu11'ed or the 

amount to which the Kings are entitled in the absence of pooling, whichever is greater. The 

Defendants contest the Kings' entitlement to the relief requested m the district court action, 

Thus, there is pending a contested civil action which involves contractual rights, title disputes, 

and damage recovery, none ofwhich matters fall within the jurisdiction ofthe OCD. 

5. Energen's Application to Amend Compulsory Pooling Order No. R-10154 was 

filed after the Kings' district court suit, and is an improper attempt to have the OCD alter the 

legal status of the parties 20 years after the fact. It would not be in the proper exercise of the 

OCD's authority to hear this dispute. The Kings accordingly move the Hearjng Examiner to 

dismiss Energen' s Application. 

6. No New Mexico statute confers jurisdiction upon the OCD to adjudicate issues 

regarding contractual disputes, title disputes and recovery of damages. The OCD's authority is 

to prevent waste of oil and gas resources and protect correlative rights. NMSA 1978, §70-2-11; 

Continental Oil Co. v. Oil Conservafion Commission, 70 N.M. 310, 321, 373 P.2d 809, 816 

(1962). The OCD has no authority to rule on any application absent this basis of jurisdictional 

power. See, Continental Oil Co., 70 N.M. at 321. The Kings' claims in the district comt action 

do not implicate the technical expertise of the OCD. Disputes over contractual rights or title do 

not implicate the OCD's duty to prevent waste or protect correlative rights. The OCD has 

repeatedly disclaimed authority to resolve disputes over contracts and ownership of property, as 

being with the exclusive province of the comts: 

The Division has no jurisdiction to determine the validity of any 
title, or the validity or the continuation in force and effect of any 

3 
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oil and gas lease. Exclusive jurisdiction of such matters reside in 
the comts of the State of New Mexico. 

In re Timber/Sharp, Order No, R-11700 (Dec. 13, 2001 ). The issues in the pending federal court 

action involve issues of contract, title and damages, all of which are inherently judicial in nature. 

For the OCD to act on Energen's Application would be to Impede on the fedetal court's 

jurisdiction. 

7. The primary jurisdiction doctrine "provides comts with flexible discretion to refer 

certain matters to a specialized administrative agency." Schwartzman, Inc. v. Atchison, Topeka 

& Santa Fe Railway Co., 857 F. Supp. 838, 841 (D.N.M. 1994). The doctrine of primary 

jurisdiction applies only when both a court and administrative agency have concunent 

jurisdiction. Eldridge v. Circle K Corp., 1997-NMCA-022, ~21, 123 N.M. 145, 934 P.2d 1074. 

In Eldridge, the worker's compensation judge was instructed to defer action on a worker's 

compensation claim until a pending district court tort action by the employee was resolved by the 

court: 

[T]he district court is a constitutional court of general jurisdiction 
10 which parttes are afforded full discovery, actual confrontation of 
witnesses, and the right to a jury trial. In contrast, the WCJ 
presides over an administrative court of limited jurisdiction with 
restricted opportunities for discovery, limited live testimony, and 
no jury trial.... Common law claims for intentional tort involve 
questions that are 'within the conventional competence of the 
courts.' [cite omitted.) The common law claim in this case does 
not invoke the expertise of the WCJ in dete1mining whether the 
Estate's claim is within the coverage of the Act. Therefore, we 
conclude that this case does not call for deference to the 
administrative agency under the doctrine of primary jurisdiction. 
[cited omitted.] 

Eldridge, 123 N.M. at 150-1. The OCD neither possesses the expertise or jurisdiction over the 

issues made the basis of the claims in the federal court litigation. The issues presented by the 

Kings' federal court suit are squarely within the conventional expertise of judges and are 
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routinely decided by courts. See, Johnson v. Yates Petroleum Co., 1999-NMCA-066, 127 N.M. 

355, 981 P.2d 288 ('~Interpreting lease agreements is well within the judicial competence ofthis 

court."). The entire dispute concerning the status of whether the Defendants possess any 

leasehold or other interests in the King Interest, whether the King Intetests were properly pooled, 

and the damages to which the Kings are entitled as a result of the failure to pay the Kings 

revenues to which they are entitled from production, have all been submitted to the jurisdiction 

of the federal com1. 

8. Additionally, the retroactive relief requested by Energen is extraordinary and 

unjustified. No OCD Order has been found in which the extraordinary retroactive relief 

requested by Energen has been granted, in which an unleased mineral interest was pooled 20 

years after the initial pooling order while a com1 action was pending regarding the matter. Other 

cases considering such attempts to retroactively pool have denied such attempts. For example, in 

Godfrey v. Chesapeake Exploration, LLC, 2012 WL 2865187 (Tex. App.- Eastland 2012, writ 

denied), the court held that unless the lease specifically authorized retroactive effective dates on 

designations of pooled units, the court would not allow a pooling designation to be made 

effective retroactively, so as to "change history." Jd at *2. In Adkins v. Board of Oil, Gas & 

Mining, 926 P.2d 880 (Utah 1996), a landowner's request to retroactively expand a drilling unit 

to include his lands was denied where the drilling unit was established 18 years earlier, the 

landowner was notified of the original proceeding but did not participate, no well was drilled on 

the original unit that included the landowner's lands, the oil had since migrated, and the othet 

parties had acted in reliance on the standing spacing order. ld. at 884. By contrast, here, the 

Kings were not notified of the original pooling proceeding, the Flora Vista Wells were drilled in 

the spacing unit which included the King Interests, oil and gas is still producing therefrom, and 

5 
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the operator and working interest owners have acted as if the King Interests were committed to 

the pooled unit (although they have failed to pay the Kings revenues owed), yet Energen is now 

seeking to amend the pooling order to include the King Interests 20 years later. 

9. Further, Energen's request to retroactively force-pool the King Interests back to 

1994 defeats the purpose of NMSA 1978, §70-2-18(B), which places the burden on the operator 

to ensure that all interests are properly noticed and included m the pooled unit. If an operator 

can disregard his responsibihties to properly pool, and "change history'' by obtaining a 

retroactive pooling application 20 years later without consequences for his violation of the 

pooling statute, the purpose of the statute is defeated. 

10. Altematively, it is premature for the OCD to be hearing this matter, pending the 

determination by the district court of the status of the lease of the King Interests. If the OCD 

does not dismiss Energen's Application, it should at the very least stay Energen's Application 

indefinitely pending detelmination of the issues in federal district court. 

11. Energen, its predecessor operator, and its co-working interest owners, have 

benefitted fi·om the inclusion of the King Interests in the pooled unit for the Flora Vista Wells. 

But the King Interests were not properly pooled in 1994. Since that time, the Kings have not 

received their just and equitable share ofptoduction from the Flora Vista Wells as required. This 

is the subject of the Kings' pending district comt suit. The OCD should not accept Energen's 

invitation to change history at this stage and amend Order No. R-10154 to retroactively pool the 

King Interests back to 1994. This would not prevent waste and protect cot1'elative rights. 

Rather, it would exceed the OCD's authority and involve it in pending litigation and matters not 

conferred to its expertise and jurisdiction. 

6 
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WHEREFORE, Frank A. King and Paula S. Elmore f/k/a Paula S. King request that 

Energen's Application be dismissed, and that the Kings receive all other and further relief to 

which they are entitled. 

I hereby certify that a true and COlTect copy 
of the foregoing was served via e-mail and 
U.S. mail on February 7, 2014 to the 
following: 

Joseph Scott Hall 
Montgomery & Andrews PA 
P.O. Box 2307 
Santa Fe, NM 87504-2307 

CAVIN & INGRAM, P A. 

By· ~iJ?J@= . steerlD. Ingram 

RESPECTFULLY SUBMITTED, 

By:____,_-::---=;~'------'------'7"-----1----
Step en D. Ingram 

P. 0. Box 1216 
Albuquerque, NM 87103 
(505) 243-5400 
sding I216@aol.com 

ATTORNEYS FOR FRANK A. KING and 
PAULA S. ELMORE f/k/a PAULA S. KING 

7 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW MEXICO 

FRANK A. KING ftnd PAULA S, ELMORE ) 
f/1,/;,~ 11 AULA S. KING, ) 

) 
Pia in tiffs~ ) 

v. ) No·--~~---
) 

NORMAN L. GILBREATH, LORETTA E. ) 
GILBREATH, ENERGEN RESOURCES ) 
COftPOnA TION, ROBERT L. BAYLESS, ) 
PROIHJCER LLC, JAMJJ:S M. MARTIN, ) 
SAN nJAN BASlN PROPERTIES, LLC ) 
a/M18AN ,JUAN BASIN OPlm.ATING ) 
a/Jr.Ja SAN JUAN BASIN RESOURCES, ) 
TOP OPERATING COMPANV,MARALEX ) 
U..ESOURCES, INC., JOHN UOES I~X1 AND ) 
ALL UNKNOWN PERSONS WHO MAY ) 
CLAIM A LIE.N, INTERJ~ST OR TITLl~ ) 
ADVERSE TO PLAINTIFFS, ) 

) 
Defendants. ) 

COMPLAINT Ji'OR DECJ.)AUATORY RELIEF, 
ACCOUNTING, ,QUIET TlTLE AND OTHER UELIEF. 

Pla1ntiffs Frank A. King and Paula S. Elmore f/k/a Paula. S. King, for their Complaint, 

state as follows: 

PARTIES 

I. Plaintiff Frank A. King is an individual resident and citizen of Texas. 

2. Plaintiff Paula S. Elmore flk/A Paula S, King is an individual resident and citizen 

of Texas. 

3. Defendant Nonna.n L. Gilbreath is <Ul individual resident and citizen or 

New Mc::xico, 
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4, Defendant Loretta E. Gilbreath is an individual residem and citizen or New 

Mexico, 

5. Defendant Energen Resources Cotponttion is a corporation formed under the laws 

of Alabama with its principal place of business in Alabama. 

6. Defendant Robert L, Bayless, Producer LLC, is a limited liability company 

formed under the laws of CoJm·ado with its pl'inciplll place of busir1ess in Colw-ado, and is sued 

a~ successor·iu-jnterel:lt to Robert L. Bayless. 

7. Defendant James M. Martin is an individual resident nnd citizen of Kansas. 

8. Dcfelloant Sau Junn Basin P1'0perties, Ll ,c a/k/n Sm1 Jmm Basin Opemling a/k/a 

San Juan Basin Resotu·ccs is a Li.mlted liability company formed under the la\vs of Colorado with 

i!s principal place of business in Colorado. 

9. Defend:mt Top Opcmting Compm1y is n corporation fmmtd under rhe laws of 

Colorado with i!s principal plrrce nf busil)css ln Col()rado. 

10. Defendant Mara lex Resources, Inc. is a corponllion fom1ed under the laws of 

Col()rt~clo with ils principal place of busine!ls in New Mexico, 

ll. Defendttnts Johtl Docs J,X urc nii parties pmscnlly unknown who may Dl) 

subsequently discovered as c:1aiJJ1ing an intct'csl in the Subject Interests described below Lmd/or 

who may be tesponsible to account to Defend!lnts. 

12. Plaintiffs are credibly infonned and believe, nnd 11pon such information and belief 

allege, that there are persons unknown to Plaintiff8 who may claim some lien! interest oJ· title 

adverse to the owrtership of Plaintiffk in and to the Subject Interests descrihtJd below. or some 

ponion therc:ot: Ph1intiffs have made due a1td diligenl search and inquiry to ascertain the names. 

rrsidenccs and whereabouts of such unknown pcr$01\s, but Plaintifls hnve beon unable to obtflill 

2 
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soch infom1ation. All such persons arc made Parties Defendant herein under the name '·AJ.I. 

UNKNOWN PERSONS WHO MAY CLAIM A LIEN. lNTERHST OR TITLE ADVERSE TO 

PLAINTiffS.'' 

JURISDJCTION AND VENUE 

13. This Court hall subject matter jUlisdlction over this 9ase pursuant to 28 U.S.C. 

§ 1332, in that Plaintiffs are citizens of a state other than I hat of which !ill of lhe other Defend:11ti.S 

are citizens as of the time of filing of thi~ Complaint, and the amount in controversy exceeds 

$75,000. exclusive of interest and costs, 

14. Venue In this districl is ptoper under 28 U.S.C. § 1391(!.1), in th11t a substnnliol p3rl 

of the event~ or omissions giving rise to this claim occurred, ()r a substuntinl parl of the properly 

that is the subject of this action is situated1 in this district. 

FACTS 

15. This is n11 action to enforce the 1bl"feilure of !'U\ oil and gas lem;e and to tecove1· 

damage.s for Defend11nts' fllilure to account to Plaintiffs for revenues genera. ted by the production 

of oil nnd gas from lands in which Plaintiffs own a minerrtl interest. 

16. Plniutitls togethct' 01Nn 100% of the mlnernls underlying the following lands in 

San Juan Col.jnty, New Mexico! 

!Qw:u:illi1!_30 North, RJJ~ lJ West, NMPM 
Section 19: W/2NW/4SE/4, except 1.63 acres, more or less 
Containing 18.37 acres, more or less 

(hereafter the ''Subject Interests"). 

17. Plaintiffs entered info an Oil and Gas Lease dated August 4, 1972 ("Subject 

Lease") with Rodney P. Calvin regarding the Subject ltJtcrcsls, The primary term of !he Subject 

Lease Wlils lhtcc year.~ and us long Lhereuftct' as oil or gas ot casinghead gas is _produced. The 

3 
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Subject Lellse covet·s ull horizons fl·om the su1face or the earth ro the base of the Pictured Cliffs 

Formation. 

1 S. The original lessee, Rodney P. Calvin, thcrcaflet· drilled the Wright f/1 Well, APL 

30-045-21174, and completed said well in the Pictured Clift'S Formation. The spacing unit for 

the Wright #1 Well as approved by the New Mexico Oil Conservation Division (~·octn 

includes the Subject IL1terests. We11 spacing is the regulaHon ofthc m1111bcr 1111d loc!!tion of wells 

over an oil and gas reservoir as a conservtttion measure. 

19, Norman L. Gilbreath and Loretta R. Gilbreath (the "Gilbrenths'') became 

successor operators of !he Wright # l Well oh ot about March 5, 1985. Since that tlmc, the 

Gil breaths ha\•e been (esponsible for OJJCra.tions on the Wright #I Well und have been 

responsible for paying revenues to I)laintiffs as lessors of the Su~iect Interests for production 

from said well. However, the Oilbrclltils hflvC paid no revenue:; attributable to production from 

rbe Wdght #I Well to Plaintiffs_ 

20. The Subject Lease has expired by its terms for non-production. There was no 

produc!ion of oil or g,as during rhe Gilbreaths' opernlion of the Wright #I Well fot the periods of 

Muy 1990- Pebwaty l991, Apl'ill991 ~ Fllbruary 1996and .Ttme 1999- fcbrunry 2004. The 

Subject Lease contains no shuHn clause allowi11g lt to be perpetuated by being shut-ill. No 

delay rental or shut-in royalLy was paid to Plaintiffs. Under the express terms of the Subject 

Lease, if production censes for any cause, thtl Subject Lease temtinate.<; if operations for drilling ll 

well arc not resun1&l within 60 days nftct cc.~saLlon. No such opetations occurred on the Wright 

#I Well so as to prevent automatic termination of the Subject Lease. Accordingly, the S~1bjecl 

lnterests have been unleased since at least July of 1990. 

4 
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21. M11ralex Resources, [nc, ("Maralex'') as operator pttrporlcd to pool the Su~jec! 

lmercsts in a pooling proceeding before the OCD in 1994. Pooling is a voluntary or compulsoty 

joining of oil aJl(l gllS i.uterests for com!ll()n developmem within a. stalc-c~tablished spacing CJr 

proration unit. Pooling of separate interests within a spacing unit, whether by agreement or 

compulsory pooling, is required by New Mexico law in o;·de1· to protect the correlative rights of. 

all owners wilhiu snid un.it and to prevent waste 1hi'Ough the drllling of umtccessmy well.~. All 

owners of interests to be pooled must he noticed in such proceeding. At that time, the Gilbreaths 

had no valid leasehold intcresl in the Subject Interests. However, only the Gllbreaths, and not 

Plaintiffs, wcre·noticed in said proceeding ns concerns the Subject Interests. 

22. Pursuant to sa.fd pooling proceeding, the flora Visa #19-2 WcU, API 30-045" 

29139,. was drilled on lands dedicated to the spacing unit for said well, including the Subject 

Interests, 1md was completed in ihc Fruillaod Coal FonnaLion. Energen Resomces Corporation 

("Energen") subseque11tly rook over operaticns ofthc FIOI'a Vista# 19·2 Wdl if12004, and di'lllcd 

the flora Vista #19-3 Wel1, Al)l30-045-32574, in 2004, within the same pooled unit, under the 

Putl'orted authority of the 1994 OCD poolillg order. The Plora Vista f:ll9-3 Well was also 

com.j,lctcd in the Fruitlnml Coal Fol'in~ti()ll. 

23. Energeu entered into an Operating Agreement dated August 1, 2004 rcgardjng the 

Flora Vista #19·2 Well with WOl·king interest owners James M. Martin, Mnralex, Robert L. 

Rayless, Sun Juan Basin Operating, Top Opernting Company,·and the Gilbt·et~ths. in which they 

agl't~ed to jointly develop artd operate lands including the Subject lntercsts. 

24. Energen entered into an Opel'ating Agreemf'nt dated Novernber 21, 2004 

regarding the Flora Vista #19-3, Well wilh working interest owner.~ James M. Mmtin. Mnralex, 

5 
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Rober! L. Bayless, San Juan Basin Operating, Top Operating Company !lnd the Gilbreath:;, in 

which they agreed to jointly develop nnd operare lands includin!J the Subject Interests. 

25. Tbc Florn Vista #19-2 and #19-3 Wells which were purportedly pooled by 

Maralex arc now being operated as if pooled by Energcn. But the Subject Interests were never 

properly pooled. Defendanls ate co-renanrs of Plaintiffs regarding the Subject Interests. 

26. I11 August 2005, the Oilbreaths optod to take their gas in kiltd, !lnd pul'[)ortcd to be 

responsible t(H' paying the royalty burdens altributHble to llleif lnterests. However. lhc Gilbre!\lhs 

did not do so. Plnintiffs h!!ve never received payment of revenues from the Ollbrealhs 

attributable to the Flora Vistn 1119-2 and #19·3 Wells. 

27, Plaintiffs have been denied production revenues to which they are entitled by rhe 

Gil breaths with respect to the Wrigh{ #1 Well. Plaintift's have been denied production revenues 

lo which they are entitled by Defendllnls with respect to the Flom Vista #19-2 and #19-3 We.lls. 

28. Using reasonable dili.Qcncc under the citcumstances of rhis CEISe~ Plainrifts could 

not have discovered facts as to ihe fHilur~ to pay revenues wrougfhlly withheld fl·om them prior 

to the cxpitalion of any opemtive limitations pcl'iod. 

COUNT ONE 
DECLARATORY RELIEF 

29, Plaintiffs incorporate by reference the foregoing Hllegations. 

30. Plninriff.'> Hssert a cause of t~ction to have the Court declare that the Subject 

Intet·ests have been unleased since at leMt July of 1990, as the Subject Lease wns forfeited fnr 

uon-production at that time~ a.tld that the Stthicct Interests 1l!'e unpooled, !l3 they were not 

properly made the subject of a pooling order or pooling agreement. 

31. Under NMSA 1978, §70~ 1-3, it is {he duty of tl\e lessee, within 30 clays from the 

date ofthc forfeiture of an oil, gas or mineral lease. lo rclcnsc such lease ofn~cord in the county 

6 
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where the leased land is situated, without cosl to tbe owner thereoJ: Under NMSA 1978, §70-1-

4, !he failure of the lessee to so release the lease following torfeiture entitles the l)Wiler of the 

leased premises to sue to obtain such relea~e, upon which i1 may recover damages in tl1e amount 

of $1 00 plus any additional damages thar rhe. evidence warr11nts, logclher with costs and 

reasonable attomey's fees for preparing and prosecuting the snit. Plaintiffs have made demand 

upon the Oilbrea!hs 10 l'Ciease the Subject l.euse, wJtich the Gilbreatbs have n6glectcd or refused 

to execute, Accordingly, Plaiutiffs sue to have the Coun declare the forfeiture of the Subject 

Lease, (lnd to recover all damage.s which they rnay show in this case, plus costs and reasonable 

tlltornei~ fees, 

32. Under NMSA 197B, §70-2,J8{B), am.ineral interest must either be included in a 

voluntary pooling agreemenl or pooled by OCD order by proper notice to the mineral interest 

owner. Plaintiffs were owners of the 1mleft$ed Subject [ntel'esr~ nt the time of the 1994 pooling 

proceeding, but were not noticed therein, and were thereby denied dtle process. PlainlitTs seck a 

declaration that the Subject Interests were not and are not effectively pooled, 

33. lhis cause of action is additionally brought under the anthorily of the 

New Mexlco Detla:ratot·y Judgment Act, NMSA 19781 §44-6-l, el seq., for which Pla.intiff.li seek 

recovery of their costs as aufhoti2ed by §44-6-11 of said AcL 

COUNT TWO 
QUIET TITLE 

34, Plaintiffs incm'porale by retenmcc the [{!It going nllcgfltions. 

35. Pla.llitiff.s tll·e credibly in.fonned and believe lhat Ddendants make some claim 

adverse lo the estate ofPJaintlm in and to tbe Subject lnterests, and prtiy Hlr the establishment or 

Plaintiffs' estate against such f!dverse claims, aJ)d thai Defendants be burred and foJ·evet· estopped 

from having or claiming any lit:n UpM or ~my riglu m Iitle to rhe Subject lntet'ests adverse to 

7 
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Plaintiffs, und that Pluintiffs' tltle thereto be for-ever quieted and setal rest J)laintin~ nre entitled 

to a decree quieting tille to the Subject ln!crc!lts in Plaintiffs in preference to and against !lll 

person or manner of persons what~ocver, In accm·danco with NMSA 1978, §42-6-1, et .~eq .. 

Plaintifts request tbat tiOe to lhe Subject Interests be established in PlaintilTs against the adverse 

claims of Defendants and th11t the title of Plainlit1s in the Subject Interests be fore vet quieted and 

sel at rest. 

COUNTTHlillE 
ACCQf)NTING 

36. Plaintiffs incorporate by reference the fmegoing allegations. 

37. Plaintiffs M~erl n cause of action for an accou.nling Hgainst Defendants. Plaintim 

are entitled to a full and complete accounting as to all Wienues generated and costs Md expeuses 

incuned with regard to the exploration, drilling and production of oil, go.s and minerals regarding 

the Wdght #l Well as ·to the Oilbre!lths, flnd regarding the Florn Vista #19-2 ond #19-3 Wells ns 

to all Defendants, from the time such operations were conuncnced thereon through the }Jrcscnl. 

PlaintiffS seek paymen( of a.!l such revenues to which they are entitled as pnrl of such accounting. 

COUNT FOUR 
BRf-.ACH OF NMSAj21.!4.§10"2-HHlll 

38. Plaintiffs incorporate by t6fercncc the foregoing allegations, 

39. Plaintiffs asserl a cause of action against Defendants under NMSA 1978, §70-2-

1 R(B) of the New Mexico Oil nnd Gas Acl, NMSA 1978, §70-2- I, er seq. As set f011h therein. 

any operator failing to obtllit) voluntary pooling agreeme11ts or failing to npply ~or an oi'Cier of the 

OCD pooling the ltmds dedicated to the spacing or proration unit ::ts required :rhnll nevertheless 

be liable to account to 11nd pay nllneral owners eilhcr the amount to which each interest would be 

entitled if pooling had occurred or the amount tll which each 1ntere51 is entil!cd in the nbscnce of 

8 
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pooling, whichever is gr•ea.Ler. Defendants tuiled 10 properly pool £he SubjecL lntei·csls. The 

Subject Lease had tenuinated fo1' non-production prior to the p()oling proceeding regnrding lh~ 

Flora Vista #l 9"2 Well and Plaintiff.'l were not noticed therQin. Defendants are lh~refot·e liable 

under §70-2·1 8(B) lo pay Plaintiffs the greater of the revenues to which they urc entitled. 

Plaintiffs are authorized to bring an a eli on !'or this breach of said Act under §70-2-29 of the Act 

COUNT FIVE 
TRESPASS 

40. Plaintins incorporate by t•dcrcncc the tbregoing allegations. 

41. Plaintiffs !lSSerl n cause of ac!ion for lrespass against the Gilhrcalhs. Since tht 

Subject Lease expired, the GUbreaths entered the lands to which _the Subject Interests pertain 

without !luthorlty and wnmgf\.dly removed oil and gas therefi'Om wilhout the permission of 

PlaintifJs in contravention of Plaintiffs' rights as minerul interest owners. 

42. Plaintiffs nre entilled to recover their Rctmd drmmges ns a resuli of the Gilbreaths' 

trespass, including the value of the oil lind gas wrongM!y re.u10ved from the hmds to which 

Plaintiffs' mineral interes! pertains. In the event !hal the Gllbreatl1s are found to be good t!1ith 

trespassers, then Plaintiffs are entitled to the value of the oil and gas less the reasonable cosl of 

bri11ging the oil and gas to the stufaoe. Jn the ovent fhc Oilbreaths nre found to be llad failh 

trespassers. then Plaintiffs are entitled to the vaJuc of the oil atld gas in place wilhoul deduction 

for the costs of bringing the oil and gas to the surface. 

43. The Gilbreaths' acllong wore done intentional!>·· willfully and maliciously, and in 

reckless and wanton disl'cgarcl ofPl!lintiffs' lights, ju~;lifying an award of punitive damages. 

COUNT SIX 
CONVERSION 

44. Plaintiffs incoll'oratc by reference the foregoing Hllegations. 

9 
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45. Plaintiffs asserl a cause of action for conversion against !lw Gilbreaths. Plaintiffs 

have ownership rights in oil, gas alld minerals J)l'Oducecl from those land:; nttribur~ble to the 

Subject Interests. 1l1rough the Gilbre!lths' actions in producing oil and gas frmn the Wright #I 

Well, purporting to take in kind oil and gas produced from the Flora Vista # 19-2 and # .19-3 

Wells. alld failing to account to Plaintiffs for their share of the oil and gas produced the,-efrorn, 

the Gilbrearhs have wrongfully exercised dominion and control over such severed oil and gas 

nndlor their proceeds to the exclusion of or ln defiance of Plaiutlffs' l'ights in same. 

46. Plaintiffs have been damaged as a result of Defendants' colwe1·sfon in an amount 

eqnfll to the market vnluc 0f the oil lllld BAS convc11ed by the Gilhreuths v.t !he lime ()f the 

cOil Version pJus Interest. Because lhe oil and gus converted by the Gilbrealhs was a commodity 

of fluctuating value, the market value of said oil and gas should be the highest value between the 

date of conversion and the time of trial. 111 the event that the Gilbrcuths are found lo have 

converted Plaintiffs' uil and gas in good flli th, Plaintiff~ nrc en tilled to recover the value of the 

oil and gas as enhanced by the Gilbreaths, less the reasonable costs of bringing about the 

increase in value. In the event the GilbreaLhs are found to have conve.1ied Plaimifts' oil and gas 

willfl11Iy or in bad fnith, thenl,lairttiffs are entitled to J"ecover the ful.l value of the oil ami gtls as 

enhanced by lhc Oilbreaths without deduction fur ttny cosls in bt·lng nboul the increase ill tile 

value of the oil nnd gas. 

47. The Gilbreaths' actions were done intentionnlly~ willfully and milliciously, and in 

reckless and w~:mton dlstcgard of.Pial11tiffs' l'ights, justifying 1111 nwal'd of puultive dumag~s. 

COUNT SEVEN 
BREACH OF FIDUCIARY DUTY 

48. Plaintiffs incorporate by l'efercnoe the foregoing allegations. 

]0 
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49. Plaintiffs asse11 a cause of acLion for breach of t1duciary duty against the 

Gilhreaths, 'l'he Gilbreaths owed a Hduciary duty to Pl11intitlS which the Gilbreaths breached 

through the nforest~id conduct. Plaintiffs seek to impose tt constructive trus~ as a resull of the 

Gilbrcaths' breach oftheir fiduciary duty, and to recover all damages to which they are entitled 

as a restrlt of same. 

SO. The Gilbreaths' nction~ were done intentionally, willfully a11d maliciously. !mcl in 

reckless and want011 disregr~rd ofPlaintiffs1 rights, justifying an award of ptmltivc dum ages. 

COUNT EIGHT 
UN.JtJST ENRlCHMJ~NT 

51, PlAintiffs incorporate by reference the foregoing nllegntions. 

52. flJRintiff.~ assert a cause of action for unjust emichmcnt against the Gllbrcaths. 

The Gilbreaths have failed to timely pay l'evenues owed to Plaintiffs, and the1·eby HJ1iustly 

enriched themselve..~ in the mnount ofrevonues received by them that 11re 0'1Ned but were not paid 

lo Plaintiffs. 

53. The Gilbreaths' actions were done intentionally, willfully and maliciously, and in 

reckless and wanton disregard of PlaintilTs' rights, justifying nn awmd of punitive dflmages. 

COUNT NINE 
· OrLAND GAS PROCEJWS PAYMENT AC'f 

54. Plaintiffs incotporate by refe!"ence the foregoing allegations. 

55. Plaintiffs assert n cause of n.ction under the New Mexico Oil and Gas P.roceeds 

Payment Act1 NMSA 1978, §70MjO-l, e1 saq., ngnin~ the Oilbrenths. PrMeeds fi·om the 

production of the oll and ga.~ produced from tile Wright #I Well, and the Flora Vista #19"2 and 

19-3 Wells. constitute proceeds derived from the sale of production from a well producing oil, 

gas or relaled hydrocarbons in New Mexico, and therefore pnymcn1 of suc.h proceeds nre 

11 
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governed by said Act. The Gilbreoths have no! paid Plainti.tfs the pro~ceds due them arising 

from the production of oil and gas within the tilllc required by §70-10~3 ofthe Act. Plaintiffs are 

c1\titlcd to payment of said proceeds plus interest on said proceeds ~t the mtc of 18% per <mnum 

in accordance with §70-1 0~5 of lhc Act. 

56. Plaintiffs additionally seek rec.ovet·y of their court costs and reusonable atlomey' s 

fees a:; anthorized by §70-l0-6 ofthe Act. 

COUNT TEN 
~EGLIGENCE 

57. Plainliff'l incorporate by reference the foregoing allegations. 

58. Plnintiffs ussert a came of action for negligence against Defendants, Defendanls 

owe u dllly of reasonable care to mineral interest owners suc.h ns Plai1ttifls to determine the status 

of their rights in the course of their joint operations. Defendants failed to exercise reasonable 

care by fniling to ac\mowlcdge and credit PlAintiffs' ownership of the Subject Interests. failing to 

deter1Uine tbat the Subject Lease had expired, failing to propc.rly pool the Subj~ct Interesls, nnd 

failing to account to Plaintiffs for revenues to which they are entitled, wluch proximately caused 

actual damages to Plaintiffs, for which they seek recovery. 

59. As among the Defcnda.nls, the Oilbrcaths' actions wCI'C done inlentiotJully~ 

v•tillfi.dly and maliciou.sly, and in reckless and Mlnton disregard of Plainritl's' rights1 justifying on 

award ofpumtivc damages. 

WHEr{EFORE, PREM£SES CONSIDERED, Plaintiffs Ft·nnk A. King and Paulu S. 

Elmore f/kla Paula S. King pray that Defe11dnnls be cited to answer nud appear hefei.o, thal 

Plaintiffs recover judgment against Defendants for declaratory relief u!i requested herein. actual 

damages. p1111ilive damages, attomey's fees, costs, pre-judgment nnd post-judglllent interest at 

12 
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!he maximum rare allowed by law, und thnl Plaintiffs have ull othe1' ami further rcllef ro which 

they are entitled. 

RESPECTFULLY SUB MITrED. 

By:.~~~--------~-+ 
Step 1en D. Tngr01m 

P. 0. Box 1216 
Albuquerque, NM 87103 
(505) 243-5400 

ATTORNEYS FOR PLAJNTIFFS 
FRANK A. KING a11d PAULA S. ELMORE 
flk/a PAULA S. KING 

13 
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VERIFICATION 

STATE OF TEXAS ) 
) 

COUNTY OF DALLAS ) 

FRANK A. KING, being first duly sworn, upon his oath deposes and states that he has 

read the above and foregoing Complaint for Declal'atory Relief, Accounting, Quiet Title artd 

Other Relief and from personal knowledge knows the matters lltereln contai_ned to be tl'Ue and 

correct, or else on information and bellef believes them to be true. 

'}~ /J. ~ 
RANK A. KlNG 

Subscribed and sworn to before me this q-~b day of ~1··. , 2013 by Frank A. 

King. 

::);~ r:: Q"mbe __ 
Notary Ptlblic 

My Commission Expires: 

l4 
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VERIFICATION 

STATE OF TEXAS ) 
) 

COUNTYOFWICHITAFALLS ) 

PAULA S. ELMORE f/k/a PAULA S. KING being first duly sworn, upon her oath 

deposes and states that she has read the above and foregoing Complaint for Declaratory Relief, 

Accounting, Quiet Title aud Other Relief and from personal knowledge knows the tnattet•s 

therein contained to be trlle and cor1·ectJ or else on information and belief b~;:Jieves them to be 

true. 

\ . .(.- ,/" 
~~-· ..,... c· 
··,·--=· ?tft~ c ... ). C~-:tJ;t-~'te-/ 

PAlJLA S. ELMORE f/k/a 
PAULA S. KJNG 

Subscribed and sworn to befo!'eme tW. SJ4_ doy of -+L 2013 by Paula S. 

Elmore f/kla Paula S. King. 

My Commission Expires: 

1' I 
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e PEGGY CARR 
NOTARY PUBLIC 
STATE Or 'tEXAS 
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in one of!hc: boaes. IfthQI'c i~ ll\o~ tha~t one b~sis ofjurisd(cLiozJ, pt·ecedcnce is given i11 tl1e order shown below. 
United Slate5 plaintiff. (l) Juri~dicrio11 based on28 U.S.C. 1345 ~nd IJ-18. Slllta by agen~i~;$ NlO afficen offue Uniled StMcs ~rc included here. 
Dnit¢d Sl~te~ def~daztt. (2) When the plaillti£fli suing the U11iecd Stnteg, it& ofticetB or ai!encies, pbae 11.n "X'' iu tltie bo)l:. 
F~de·ral que~tiozl. (3) Tllis !'efer& fo suils 111\der 28 U.S.C. 1331, \vhere jurisdiofion atisc3 und<:t ll\e COJtgfiMion oHhe United Slntes, an omeudmont 
to th~ Coustilulio11, !Ill set of Corl~!B or a tl-ealy of the Uniled Statet. In cages wltel'¢ d1~ U.S. is a p~rty, lhe U.S. pbiutiff o1· £1&ndant code take a 
fll'cGede'llCQ, eud bolt I or 2 should l!o nl!l;kcd. 
DiV~(~ity of cili~nship. (4) Thi~ refers ro suita u11dcr 28 U.S.C. 139:2. where partieg ~t·e citizcm of diff~1'et1l stales. When Box 4 jg ch~chd. the 
citizenship of the diffez·e,lt paztie!t Jut lSI be ch~c~d. (See Sectiwt lll be:! ow; NOTE! fedel'Rl questlo11 actlom take pl'ec~()~nce m'er dlvers!t;~· 
cam.) 

m. R~5ldell~e (citizen.dllp) ofPJiuclpnl Plu•tk;. Th.i~ ~eel ion ofthe JS .<lq is IO be compl~~d if cli\'~taity of dtiz~~hip wu ind.ic~tcd above. Mozx this 
6CCtiOLI for e~~h principal p~rty. 

IV. Nnhtre of Sult. Pbtce an "X" in th~ ~pproprialc IJox. If the nnture of snit cannot be d~tennined, be Stlrc I he ~~use of aetion, in Section VI b~low, is 
suffic~nt to enable the depuly derk or the :otatiS!iet~l clcrk(s) in the A&nini~tr~Hvc Office to det~n1ine the nftttl.!l: of snit, !f the c~nse fils more th;1.n 
one Wlture of suit, solect 1l1e mo~t definitive. 

V. Orl.~:ln- Place an "X" in one of the sill: bo~tcs. 
Ori~insl Proceedings. (1) C~ses which originate in the Uniled Statea dislrict courts. 
Remon;d from Stat~ Court. (2) Proeeedingg inLti~t~d ill st~le cattrt~ may be temored to lhi~! district cotlffs 1111der Title 28 U.S. C .. Section 1441, 
Wl1en rhe p~titio1\ for rl!movd iu granted, check this boK. 
Remanded f.rolll Appellat~ Comi, (3) Check thia box for cases rt:mandecl to tht: <li~triet cotlli for futtlt~· action. Use tho dHte of remand as the filizl~ 
date. 
Reit1at.nted or Reopened. (4) Check tllis box for ca$eS re.iJJstatecl ofr<'Of>Cncd in the di..trict court. Usc thereopeJiill,g date na the: tiling dRic:. 
Tr~ll~fcn~cl !i-om Auoth~r Ditll·ic.L (5) Pol' c~se~ lransfcn~d undel' rm~ 2S u,s.c. Scctioltl404(a). Oo !IOI usc tl!is for wilhhl di&lrict !r8!l5fcrs Ol' 
Imlllidis~dct liti~allon ffllj\Sf~ra. 
Multidi~trict Liti_gftlion. (6) Clteck this bol> when A mu]tidjgtl'iot c.llse is h·an$fcrred into lhc distdct under tmthority ofTltlo ~8 U.S.C. Section 1401. 
When this box i~ ch~cked, do not cheek(~) abo~·e. 

Vl. C11usn Df Action. D.tp()rf the ci,,il statute direc!ly relaied Lo the came of aclion and give a brid dc:s~:riplion of the cau~c:. Do not cltr jurl~dlctlollal 
sfnfu!H u11le~s divmlty, EX!imple~ U.S. Civil Statute: 47 USC 553 Bti~fne$cription; UuauthQili;o:d !'~~eption of cnble service 

VU. Requo~ted 111 Co!hplainl. Clm Aclion. l"l~ce an"){" in thi• bo~e if you ar~ filing 11 dns~ ~clicn tu1dtr Rule 23, P.R.Cv.t>. 
bema11d. ln thi! spsc~ ent~r the ac(u~l dollar amount being dcmand~d or indfcale other dcnund, •uch R~ ~ prelimil1ary iJljtinctioil. 
Juw Demand. Check the appropriate box to indio~te \vhelher Dl'llot a jtlry ill' being dcrnMd~. 

vm. Rclal cd CAs~~. illi• •ccliml of lho JS 411 i;; U~Ed (0 refon:ucc I'CISI<!d pcl.lding e~se~. if any. If the~'\: arc related p!>llding c~~e~. insel'l the docket 
numbers and the cortcspolldillg judg~; n~Unea for auch ~~s>:s. 

Dote :~.nd Atto1·n~y Sl]luature. Date and si~ lh~ civiJ covoJ' sheet. 


