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STATE OF NEW MEXICO 
DEPARTMENT OF ENERGY, MINERALS AND NATURAL RESOURCES 

OIL CONSERVATION COMMISSION 
 
 
APPLICATIONS OF ASCENT ENERGY, LLC 
FOR COMPULSORY POOLING, EDDY COUNTY, 
NEW MEXICO 
 OCC Case Nos. 21277 & 21278 
 (Division Case Nos. 16481 & 16482) 
 
AMENDED APPLICATIONS OF APACHE 
CORPORATION FOR COMPULSORY POOLING 
AND APPROVAL OF A HORIZONTAL SPACING 
UNIT AND POTASH DEVELOPMENT AREA, EDDY 
COUNTY, NEW MEXICO 
 OCC Case Nos. 21279 & 21280 
 (Division Case Nos. 20171 & 20202) 
 
 ORDER R-21258 
 
 
 

ASCENT ENERGY, LLC’S REPLY TO MEWBOURNE OIL COMPANY’S  
RESPONSE TO APACHE CORPORATION’S (AMENDED) MOTION TO STAY  

DE NOVO HEARING IN CASE NOS. 21277 - 21280  
 

Ascent Energy, LLC (“Ascent”) submits its Reply to Mewbourne Oil Company’s 

Response to Apache Corporation’s Motion to Stay the De Novo Hearing in Case Nos. 21277-

21280 (“Mewbourne’s Response”), which was filed in support of Apache Corporation’s Motion 

to Stay the De Novo Hearing in Case Nos. 21277 – 21280 (“Apache’s Motion to Stay”).  It is 

Ascent’s position that the Commission should proceed with the de novo hearing as scheduled for 

September 17, 2020, as this procedural pathway avoids entanglement with a number of 

unresolved issues facing both the Commission and Division and allows for the timely and proper 

adjudication of the cases in a manner that does not prejudice Ascent.  By deciding the unresolved 

issues upfront, the Commission would place the Division in the procedurally proper position to 

hear, after the de novo hearing, both the pending applications of Mewbourne Oil Company 



 2 

(“Mewbourne”) and new applications that Apache Corporation (“Apache”) intends to submit. 

Mewbourne’s Response does not provide good cause for the Commission to adopt the procedural 

pathway proposed by Apache. In support of its Reply to Mewbourne’s Response, Ascent states 

the following: 

1. In its Response to Motion, Mewbourne proposes that the Commission should hold 

one de novo hearing on Mewbourne’s pending applications after the Division has had the 

opportunity to hear the applications of both Mewbourne and Apache, since Mewbourne’s 

“applications cover the W/2 of Sections 33 and 28”.  See Mewbourne’s Response at ¶ 11.  

However, the inclusion of additional matters or proceedings, such as the E/2 W/2 Lands and 

Apache’s proposed pooling applications, detract from the Commission’s focus of “the matter” 

under review and are beyond the scope of NMAC 19.15.4.23(A).  

2. The W/2 W/2 of Sections 28 and 33, Township 20 South, Range 30 East, Eddy 

County, New Mexico (“W/2 W/2 Lands”) are procedurally distinguishable from the E/2 W/2 of 

Sections 28 and 33 (“E/2 W/2 Lands”).  The Division has entered a valid and binding pooling 

order for the W/2 W/2 Lands, and neither Mewbourne nor Apache, under the pooling statutes, 

can collaterally challenge the existing pooling order at this point in the proceedings.  Mewbourne 

and Apache did not submit an application to reopen Case Nos. 16481 or 16482 based on any 

deficiency in the proceedings or new evidence.  Instead, Mewbourne and Apache chose to file 

applications for a de novo hearing seeking the Commission’s review of Order No. R-21258 

pursuant to the terms of a specific statute, NMSA 1978 § 7-2-13. 

3. Once Mewbourne and Apache invoked this statute, the Division’s rule that applies 

the statute to the de novo hearing becomes operative: “When the division enters an order 

pursuant to a hearing that a division examiner held…[and] [i]f a party files an application for a 
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de novo hearing, the commission chairman shall set the matter or proceeding for hearing before 

commission.”  NMAC 19.15.4.23(A) (emphasis added).  The terms of this rule are specific, 

direct and forceful.   The rule does not say “matters,” or “related matters,” but “the matter;” in 

other words, “the matter” that is the subject of the Commission’s de novo hearing is the “hearing 

that a division examiner held.”  Nor does the rule say proceedings in the plural, but only the 

singular “proceeding” of the original hearing. The matter in Order No. R-21258, for which 

Mewbourne and Apache requested the de novo hearing, involve only the development plans for 

the W/2 W/2 Lands, which with respect to Apache, does not include a pooling request.   

4. New Mexico case law provides limited guidance regarding the proper jurisdiction 

of the Division and Commission in this matter, but Oklahoma courts, dealing with similar 

pooling statutes, have thoroughly litigated this question.  In Chesapeake Operating Inc., v. 

Burlington Resources Oil and Gas Company, 60 P.3d 1052, 1055 (Oka. Civ. App. 2002), the 

court noted the OCC properly dismissed an application that infringed upon an existing order, 

“determining that the matter was res judicata based on prior orders of the Commission.”  Thus, 

by this example, reinforced by NMAC 19.15.4.23(A), the Division should not hear the 

applications of Mewbourne and Apache that compete directly with Order No. R-21258 and the 

W/2 W/2 Lands.  At this juncture in the proceedings, statutory and regulatory authority only 

permit the Commission to hear applications involving the W/2 W/2 Lands under de novo 

conditions. See Continental Oil Co. v. Oil Conservation Commission, 373 P.2d 809, 813 (N.M. 

1962) (stating: “The [OCC] is a creature of statute, expressly defined, limited and empowered by 

the laws creating it.”)   

5. In addition, the W/2 W/2 Lands are factually distinguishable from the E/2 W/2 

Lands.  Based on precedent, the Commission has the authority to credit working interest to 
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Ascent that it earned under its Pooling Order.  See Order No. R-10731-B, ¶ 23(d).  Such 

distribution of interest would result in Ascent having 50% working interest in the W/2 W/2 

Lands, matching Mewbourne’s 50% interest.  This would allow the Commission to consider the 

remaining factors of (1) who did the work to initiate and pursue development of the W/2 W/2 

Lands, and (2) who should be viewed as a prudent operator.  Denying Ascent the opportunity to 

make its case for this distribution, prior to the Division’s review of the E/2 W/2 Lands, would be 

highly prejudicial to Ascent.     

6. Mewbourne’s claim that its correlative rights were violated, and therefore, the 

Division must intervene on behalf of Mewbourne is misplaced. See Mewbourne’s Response at ¶ 

7, fn 4; see also, Response at ¶ 12.    The role of the Division and Commission, by legislative 

mandate, is to protect “the public interest” by determining that each owner receive its share of 

production “without waste.” Continental, 373 P.2d at 818.  In this way, the Division performs 

“its functions to conserve a very vital resource.” See id.  Absent their role in this regard, “the 

public would not be represented.” See id.  Mewbourne, although present during the hearing, 

chose not to present any evidence nor did it indicate that it would be adversely affected by the 

Division’s ruling on correlative rights.   

7. Mewbourne’s claim regarding its correlative rights arises not from the Division’s 

mandate to protect correlative rights on behalf of public interest but from a private dispute 

between Mewbourne and Ascent over the application and interpretation of a the Letter 

Agreement and subsequent discussions as set forth in Ascent’s Response at ¶ 8.  This distinction 

made by New Mexico’s Continental court is fully fleshed out by Oklahoma’s Chesapeake court, 

in which it held that “disputes over private rights are properly brought in the district court …. 

The [C]ommission’s jurisdiction is limited to protection of public rights in development and 
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production of oil and gas. Leck v. Continental Oil Co., 1989 OK 173, ¶ 7, 800 P.2d 224, 226 

(emphasis in the original). Interpretation of the applicability of the [contract] would be beyond 

the Commission’s conferred jurisdiction because it concerns a dispute in which the public 

interest in correlative rights is not concerned.”  Chesapeake 60 P.3d at 1057 (Footnotes omitted, 

emphasis in the original). 

8. As noted in Continental, “the commission cannot perform a judicial function.” 

Continental, 373 P.2d 809 at 819.  Thus, because Mewbourne’s suggestion that its correlative 

rights were violated is founded on a breach of contract claim, the only venue for adjudicating this 

claim is district court, where a remedy for the alleged breach is available.  If Mewbourne prevails 

on its claim, the court could award either damages or specific performance which would restore 

Mewbourne to its original position prior to the hearing; however, if Ascent demonstrates that 

Mewbourne did not satisfy the requirements for the closing on March 6, 2019, and thereafter the 

parties were unable to reach an enforceable agreement, Ascent would prevail.  The Division 

properly accounted for correlative rights at its hearing, and neither the Division nor Commission 

is authorized, under NMSA 1978 § 7-2-13 or NMAC 19.15.4.23(A), to vindicate either party in 

this contractual dispute. See Leede Oil & Gas v. Corporation Comm’n, 747 P.2d 294, 296 (Okla. 

11987) (holding that “where [a] dispute concerned private rights arising from contract rather than 

a public issue right regarding conservation of oil and gas arising from the Commission order, we 

found jurisdiction to properly lie in the district courts rather than in the Corporation 

Commission.”) 

9. Another question that now complicates the procedural matters for the Division 

and Commission is how to address the BLM’s interest in the W/2 W/2 Lands. In its Motion to 

Dismiss, EOG first raised the issue of whether the Division should hear Apache’s competing 
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application in the original hearing because primary jurisdiction for granting rights for the 

Development Area (“DA”) resides with the BLM.  See Testimony of Mr. Padilla discussing his 

Motion to Dismiss at the August 20, 2020 Division Hearing, at p. 88:19-22 (“Based on the 

Secretaries Order, [the BLM] ultimately have jurisdiction over anything, and they could bypass 

the OCD on this issue.”).  Copies of the pertinent pages of the Hearing Transcript are attached 

hereto as Exhibit A.   

10. In fact, Apache agreed with EOG’s assessment “that the issue concerning 

approval of the development area within the potash area is a decision for the BLM. See August 

20, 2019 Hearing Transcript at 84: 9-10, Exhibit A.  On April 16, 2020, the BLM granted the 

development and operations of the W/2 W/2 Lands to Ascent.  Zink Affidavit at ¶ 12, attached to 

Ascent’s Response at Exhibit A. Not only should the Division refrain from hearing the 

applications of Apache and Mewbourne under res judicata and the proper application of the 

Division’s rule for a de novo hearing, but hearing their applications without the Commission first 

reviewing the impact of the BLM’s decision could result in an inefficient waste of the Division’s 

resources.
1
       

11. Mewbourne’s Response in support of Apache’s Motion to Stay fails to establish 

good cause to stay the de novo Commission hearing on the W/2 W/2 Lands.  If the normal, 

orderly course of procedure is followed, the Commission will address unsettled issues, including 

whether the BLM’s grant of Ascent’s development plan bars Mewbourne’s and Apache’s 

competing applications, thereby achieving an efficient, fair and timely resolution of all 

competing development plans.   

 
1 EXAMINER BRANCARD: So essentially what we have here is the BLM refusing to make a decision on an 
application that is before the BLM and suddenly somehow morphing that application before a state agency. That’s 
what it looks like to me. August 20, 2019 Hearing Transcript at 157: 24-25 and 158: 1-3, attached as Exhibit A.   
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For the foregoing reasons, Ascent remains opposed to Apache’s Motion to Stay and 

respectfully requests from the Commission that it be denied.   

 

Respectfully Submitted, 

 

      ABADIE & SCHILL, PC 

 

      /s/ Darin C. Savage  

      ________________________ 

      Darin C. Savage 

 

      Andrew D. Schill 

      William E. Zimsky 

 214 McKenzie Street 

        Santa Fe, New Mexico 87501 

        Telephone: 970.385.4401 

 Facsimile: 970.385.4901 

 darin@abadieschill.com 

 andrew@abadieschill.com 

     bill@abadieschill.com 

 

      Attorneys for Ascent Energy, LLC  
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CERTIFICATE OF SERVICE 

 I hereby certify that a true and correct copy of the foregoing was filed with the New Mexico 

Oil Conservation Division and was served on counsel of record via electronic mail on August 18, 

2020: 

Dana S. Hardy 

Dioscoro “Andy” Blanco 

Hinkle & Shanor LLP 

P.O. Box 2068 

Santa Fe, NM 87504-2068      

Phone: (505) 982-4554      

Facsimile: (505) 982-8623      

dhardy@hinklelawfirm.com 

dblanco@hinklelawfirm.com 

Counsel for Mewbourne Oil Company 
 

Earl E. Debrine, Jr. 

Deana M. Bennett 

Lance D. Hough 

Modrall, Sperling, Roehl, Harris & Sisk, P.A. 

500 Fourth Street NW, Suite 1000 

Albuquerque, New Mexico 87193-2168 

edebrine@modrall.com 

dmb@modrall.com 

ldh@modrall.com 

Counsel for Apache Corporation 
 

Dalva L. Moellenberg 

Gallagher & Kennedy, PA 

1239 Paseo de Peralta 

Santa Fe, NM 87501-2758 

dhn@gknet.com 

Counsel for Oxy USA, Inc. 
 

Ernest Padilla 

Padilla Law Firm, P.A. 

Post Office Box 2523 

Santa Fe, New Mexico 87504 

padillalawnm@outlook.com 

Counsel for EOG Resources 
/s/ Darin C. Savage  

      ________________________ 

      Darin C. Savage 
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