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EXAMINER JONES: Let's go ‘back on the record this
morning and call Case 14732, which is an application of

Southwest Royalties for appfoval_of a remediation plan

Page 3 |

pursuant to 19.15.29.11 NMAC for the Arco Federal Well Number

1 Tank Battery in Eddy County, New Mexico. Call for

appearances.

the Santa Fe office of Holland and Hart, appearing on behalf

of the applicant, Southwest'Royalties, Inc., and I have one

witness.

fEXAMiNER JONES: - Other appearanCes?'

MS. GERHOLT : Gabrielle Gerholt'on behalf the 0il

‘for'thisbcase.

VEXAMINER JONES: Any other appéarances?

(No respbnse.)

EXAMINER JONES: Will the witnesses please stand and ;

state your names.

MR. VON GONTEN: Glenn Von Gonten.
'MR. HICKS: Randall Hicks.

. EXAMINER JONES: Will the‘cQurt reporter please

. swear the witnesses.

(Oath administered.)
MR. FELDEWERT: Call our witness?

EXAMINER JONES: No prehearing or pre --

PAUL BACA PROFESSiONAL COURT REPORTERS “
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11 - statement now or defer it until the beginning of the close of

12  blaihtiff's case.

'16‘_ BY MR. FELDEWERT:A

:ij  ~‘ Q,' Would you:pleasebététe YOur name fér the record?

18 AL My name is Randall T. Hicks.

19 Q. Mr. Hicks,. what do you do you fof a living?

20_' A. I'm a hydrologist'fdr R. T.'Hické Consultants.

:21 Q. Is that a'cémpany'that yoﬁ forﬁed?

22 A ves, it is.

23 . Q. Does your work regularly inclﬁdé consultations in
24 ideyeloping correctife écfién plans fér oil and'gas 1eases.in.

o Page 4 |

1 : MR. FELDEWERT: I do not.

2 EXAMINER BROOKS: _Opening statements?

3 7:_  MS. GERHOLT:-‘I do have an opeg;ngvstatement, but we
4 can_ﬁove right into testimoﬁy. | |
~S._ . EXAMINER BRooKs{ I don't care.

6 EXAMINER JONES: iiﬁ'svup.to you.

7 '1: 'i MS. GERHOLf: ’WhY'don't we-go.ahéad éhd éﬁart with

8  testimony.
9 - . - EXAMINER BROOKS: It's customary to ask the

lOu-.défendant's‘éounsel if'théy_want to makertheif'opening

3 RANDALL T. HICKS
14 ) © (Sworn, testified as follows:)
15 | | DIRECT EXAMINATION

25 Southeast New Mexico?

AR eSS st R T R S S GRSt

PAUL BACA PROFESSIONAL COURT REPORTERS

2949931-5536-462-0efd-bB485c330165

st s




21

123

10

11 -

12

13
14 |
15
16

17

18

19

20

1 22

24

25

-abdutABOAyears.

_Southwest Royaltles in thlS ‘case?

’[Federal Well Number 1 Tank Battery°

Page 5 |

',A. Yes,‘it does.ﬁ

Q. How long have you been engaged in eorrective_action

projects or remediation projects,. oil and gas waste in
Southeast New Mexieo?

'A.  Started in the‘early to mid 1980s, so it's been

A 'Q. ‘.Okay{ have you previousiy.testified befere the‘
Division andnthe Commission asean expertfnitness?
.‘ Aﬁ : Yes,~I have.
;'Q.. Are your credentlals as a geohydrologlst been
accepted and made a matter of record?

A, Yes. |

Q.. Are you familiar with the appllcatlon filed by

A. Yes.

Q. Were you engaged, Mr. Hicks, by Southwest'Royalties
toiWork with BLM to develop a corrective-action plan?
A, I was.

;Q.‘a And was that for an area adjacent to the Arco

" A. - Yes, it was.
Q.- . Is that what you are here to discuss today?
‘A.  Yes. ' - R

'MR. FELDEWERT:: I would_tender;Mr.AHicks as an-

eXpert witness hydrogeology, oil field waste, and corrective

o e
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‘action projects.

| EXAMINER JONES: Any objection?

MS. GERHOLT: I wouid just ask in Which”cases that
hé_appéaréd'before the Commission that you were qﬁalified as
an expert.

- ‘THE WITNESS: I was -- I have been in front of ‘the
Commissipn“for two of ﬁhé'Vuiﬁérable'afea‘hearings;in th¢ San

Juan Basin. I have been before the Commission forfthevfirSt

pit rule hearing. I think that was in 2000. I have been..

-before the'Commissioh'in‘the surface waste-hearingé, I have

beeﬁ beforeiﬁhe_OCD in an enVironment -- before anheéring
officer for a femediation caée near LQco4Hiils as.Well;.
MS. GERHOLT:. Aﬁd you Were qﬁalified as an.eXpert_in
all of those cases? L
THE WITNESS: Ali of them.
MS.‘GERHOLT; No objectlon, Yoﬁr Honér
EXAMINER JONES: 'He.ls so qualified. |
THE WITNESS: Thank you. | |
A_Q..; (By Mr. Feldewert)‘ Mr. chks, would you brlefly
outllne what Southwest Royaltles seeks under thlS
appllcatlén?” |
Ai A. "Whét'Soﬁthwest RoyaltieS'séeKS'isvthe aﬁthorizétion

from NMCOD to complete the BLM approved plan to'remediate the

. environmental impacts near the Arco Federal Battery.

Specifically we are here to seek approva1 for the trench

ESscRwCnEm—I———— s e e et Y et
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‘burial of impacted soil at the site.

'1dent1fy1ng the locatlon of. the area that's at 1ssue9

'dlsposal fac111ty,:a'surface waste management fac1llty. And

'then to the -- to the left ‘you w1ll see a small blue

Iparticular tank, battery site?z_' o ‘ .

Page 7

Q. And was that the‘transfer, was that the procedure'
that-was.approved'by thetBureau.of Land Management?
- Al lt_was.
Q. So this is federalvproperty?
A, Yes; it is.
:Qf _Ohay.. Would‘you'turn’to whatls been marked.as.

Southwest Royalties Exhibit‘Number-l for purposes of

A. - .Yes. EXhlblt Number 1 is a 2009 aerlal photograph -
from Google Earth and 1n the lower rlght hand portlon of

that photograph, youyw1ll see the F—Zthe downtOwn sw1ng1ng

area.of Loco Hills, New Mexico. North of Loco HlllS is,. you o

w1ll see a series of 1mpoundments, Wthh is a llquld waste

rectangle that is the Arco Federal Battery s1te
Q. If you then turn to Southwest Exhlblt Number 2 is
that an accurate deplctlon of the~s1te before the restoration
efforts were commenced at thlsbslte?
A. 'lYes, it is. |

Q. And what concerns did the BLM express about;this

A. - You w1ll notlce through the examlnatlon of that

partlcular photograph that the area just above the. netted

R 8 Ry g

SRR R R RS
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 excavation or sampling trenches that exist in and near the

-Q.._ Now, this area of no vegetatlon, d1d you determine
the'origin~of'this particular area»¥f"of thevf— and its.prior :
‘ﬁSe? )

AL; ;What'we_fouhd throdghAthe examination of historical.h"

" aerial photographs and other:information was that right about

occur- in the area of thlS hlstorlc dlsposal p1t° L

Page 8 |

tank is an area of no vegetatlon relatlve to the areas above

rn the landscape. You will also see that there is some

S

areas of no vegetation and on the border of the vegetation

and no_vegetation.' And there has been a small spill area)

WhichIWas‘September 2010‘spili;'which is in the lower,

right-hand portion of the unvegetated area. . And this was the

area of no vegetatioh that the-BLM is concerned about.

where that'individual,is walking,'abovevthe‘trench is a

vhistoric'or legacy produced water disposal pit which'was

authorlzed by the NMOCD until the perlods of the early 1980s,r,%
mid 1980s The pit had been in ex1stence s1nce the mid 70s,

and so it had been.about ten'years of operational-existence,z
before new'orders from the NMOCD‘were issued aﬁd the surface-

dlsposal of llquld produced water, oil fie1d~waste, was

"prohlblted and they closed the plt and began to dlspose of

thelr produced water elsewhere

Q.- ’Now, thlS recent sp111 that you mentioned, did this

‘AL It was. ' The’ recent splll occupled ~- fell over the

PAUL BACA PROFESSIONAL COURT REPORTERS
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1_ aerial photographs.

produced water pit?

- Page 9

footprint of the impact that one could see on the historic

-VQ., :Ahd with the oversight_of'the BLM; did you conduct

an investigation of this'area:and in bothrthe‘spill and the

‘A, Yes, we did.

Q. " And did you determine-Whether this -- this small

'spill or ‘this pit posed éhy'threat to g;oundwater?”

A.. We did a complete -- what I would consider a ' 'fé

 complete investigation of the existing data associated with
- the existence of groqndwater‘in thg'area., And we came to the
. conclusion, based upon that data, that groundwétep;,

_prbteétablé groundwater was not'preéent'at.the site,"v

 ;» Q{' _And does BLM agreé'with that.determination?
A(,..BLM agréed. | .
Q.‘  And.did the>OCﬁ evenﬁually agree by way of a létter?'_g"
A.‘ 'OCD agréed, yes; . - | O

Q.-  Is there any queétiongthat this impacted.soil poses

lahyAthreat to human health?._'

~A. - No, there is no concern on the'part of -- of BLM,

- and there was no concern by NMOCD, .and we foﬁnd.no evidence

in our examination that the impact to the soil would cause

threét to public healthf'
Q. So following your inVestigétion,‘what was the

remaining concern then that the BLM had with respect to this

20949931-b536-4602-9efd-b8485¢339f65
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from the earller photograph that there was a- road turnout

‘Vegetatlon in the area? -

“at Exhibit 1, which is the 2009.

Page 10 '

area?
A, . It was an env1ronmental concern pr1nc1pally

ass001ated w1th .the loss of vegetatlon, a lack of Vegetation

l_and.the subsequent loss of habitat.

'Q. "I want to talk about that then briefly. ‘You

mentioned a concern being loss of vegetation and habitat. If.

. y0u1turn to SouthWeSt Royalties Exhibit Number"3 3isAthat'a,

' close up v1ew of the area that's at 1ssue in the blue box°

A;7 Yes. It's the same - blue box - that was on the HA

Jprevious}exhibit. This is all from-Googleanrth.. It's the

?same:—— ooming from the same program. '-ThiS'is'a’ZOOS-aerial

photograph which shows w1th1n the blue box the outllnes ‘You

can see the two tanks that are steel tanks, and you can also %
é

‘see, 1f you have got probably better eyes than me, the open’

top tank just north or up from those two tanks, you can also

see the area of no vegetation.- And you may have recalled

north of: the area of vegetatlon You can see that road
turnout on'that, within thatﬁblue box as well.

Q;b -Now, the next exhibit, Southwest Royalties.Exhibit

Number ‘4, doeS'that assist in demonstrating'the BLM's concern

about the grow1ng fragmentatlon of habltat and loss of

A.  Yes. And I would direct individuals to take a look

PAUL BACA PROFESSIONAL COURT REPORTERS
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"~ used for the active development productlon of 011 and gas or s

areas that have been 1mpa1red on federal surface due to past

‘than Southwest Royalties Exhibit Number 4?

.magnifying glass you will see- it's on the lower, left—hand ‘.

'Page 11

Q. .Keep'your finger on 4.

A. Keep your finger on 4, and look at Number 1 and

compare them. And what you will see is that in'2009, the

S

footprint of 0il and gas activities in Loco Hills is
significantlyldifferent than in 2005. There is inoreaseda
acti?it&

With the 1ncreased act1v1ty came add1t1onal loss of
Vegetatlon and habltat and, as a result, the BLMils very
concerned that theylmalntain and oreate,as much Vegetation'

and habitat as'pOSSible in areas that are either not being"

act1v1t1es.
Q. '.And”just to close the loop on that questiont'isjﬁ

Southwesthoyalties ExHibit Number 1 a more recent'picture

A. . Yes, it is.

'.Q. And that shows the growing development‘in the area.

, Do you recall the dates of these Google Earth p1ctures°'

A, Indeed Exhibit Number 1 is 2009, and withla-good.

corner.: For Exhibit‘Number 4, it's 2005 and,a good

magnlfylng glass shows it in the lower left hand corner h é

Q.  Okay. Havlng-ralsed-thls concern then about the

Do R

lack of vegetation and loss of -habitat, what did the BLM'ask

R e
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o o Page 12
1 Southwest Royalties tO‘dO at.this particular site? :
2 A. To,develop,a'plan:to revegetate the surface,.
'3. Q.- 'Did you'come up then with a plan in worklng With the"
4 BIM to meet thelr revegetatlon des1res° |
5 A. ”'Indeed._ We 1nvest1gated the s1te, oharacteriied it,
6 ekchanged lnformatlon-and data w1th,the BLM uia mail,
:7" electroniohnail .telephone calls, and we had two meetlngs
‘8‘ ';AQ. ' Does Southwest Royaltles EXhlblt Number 5 contaln"
79. _the'revegetatlon plan that was approved -~ eventually
'rlﬁfv:approyed-hy the Bureau'ofiLand Management?i
11 A. 'That's‘COrreCt it does. |
lzh,:»' Q;.v And then dld the companles subsequently submlt thls p
13 ‘same plan to the 0il Conservatlon Division under . Rule 29°‘a”:l'¥
| 14~ A‘..A" Ve did. 4 | |
15 ;'“v ﬂQ:l'.That‘s what you call the Part 29 plan°.
ui6 : A VA remedlatlon plan under Part 29 sure.
‘ 17;,l ‘:Q;‘b.Now, I know thlS partlcular eXhlblt has the detallsA
:18 'of the plan w1th1n it, but would you brlefly outllne for thel
19 }Examlners what the BLM asked you to do at the s1te or the
}éQl' plan that was approved by the BLM°-
21 A.. We, in a meetlng w1th BLM we had for the purposeS'
}?2, of dlsoussion, a plan outllned .-And they -- we talked‘-
23 = through that'plan,landxthe BLM'made several reoommendationsi‘
24; Afor improvements~and different kinds_oftthings, andehat'wen.:
25 . .- ended up‘With is,:-indeed, throughvthe process’of working with

PAUL BACA PROFESSIONAL COURT REPORTERS
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1;8_f the recent 2010 spill and the.histOric-impactsadue to the

A;lo_ ;those salt 1mpacts to about ‘one to four feet’ below the

"‘ll:' ex1st1ng surface Excavate"a'trench on 81te and'adjacent'to
'l2b>:the area of 1mpact and that trench would prov1de clean fllll
:}lél iwhlch would then be emplaced 1nto‘the areas that had been -
&;i4ff where“the salty dlrt had‘been’excavated; We would add a ]

.1524'llttle straw and organlc matter to that materlal as. necessary‘

'181'2” :,fi»l The -- we placed -- the plan calls for plac1ng the

v'20.v'create’the clean flll;' Cover the salty dlrt w1th a liner,

24 rehabllltated and»then re—seed.both,areas at an appropriate

. Page 13
.1 BLM, the plan that is 1mbedded in thlS partlcular document,

2 and that'plan involves several steps to address:thef'A

.3 - revegetation of the surface.'

4 . . Q. . Okay. ‘What were'those'steps? What was the plan°
5. A. The flrst step, 1n a nutshell - I mean, 1t'
v6_;'expla1ned in detall 1n thlS partlcular subm1ss1on but 1n a

71ﬂ'nutshell,3excavate’the'salt'rmpacts that have occurred due to

9" gauthorlzed dlsposal of produced water in.a p1t excavate

16t =]e} that 1t could 1ncrease its probablllty of rapld

STT7 .revegetatlon

19 salt 1mpacted dlrt in that same trench that was excavated to

21 - and on top of that llner place four feet of clean d1rt over

l22 that’ llner. Fence all of the areasy the trench and the area

23‘*‘that has been rehabllltated where the- s01l has been

25 tlme,‘whrch is generally;Spring before the monsoon hits to

S

S S R R R S S
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,'circumstance°

7Aof Land Management technlcal staff, we talked~about how we

’mlght go forward in developlng approprlate remedles, what was

'eye, the BLM had expressed some 1nterest in- use of net

:series of‘bullets)‘and those bullets'arefthe'references that

‘are used in terms of peer-reviewed published information .

R - Page 14
facilitate the revegetation. -
Q: ' Now, turning then to Southwest Royalties.Exhibit

_Number 6 would you then explain'the tool'or the process that

was. employed by Southwest Royalties and the BLM to determlne

_that placement of the salt 1mpacted s01l in the ex1st1ng

trench at.the site made the most sense ;n»thls partlcular
,,fA.- Certalnly In our 1n1t1al meetlng with the Bureau

necessary for.characterlzatlon,‘et«cetera Earller the BLM

had expressed -- long before this 51te was a gllmmer 1n BLM'

env1ronmental beneflt analys1s as. a tool to determlne

approprlate_remedles., And-so in our flrstjmeetlng wlthpthe .

'BLM, -I brought forward, shall we do.a net environmental
1 benefitfanalysis'of‘various remedies to determine what is the
beSt?approach at this particular5site,,anthhey.agreed. "~ And

.80 --

Q.. What is this tool?
_A.u ' The net envlronmental'benefit analysis-is explained
in this document .to some degree; but it relies upon on Page 1~

of that partiCular4dOCumentvinkthe'center, YOUAwill find a

B A R

B R SRR

PAUL BACA PROFESSIONAL COURT REPORTERS

ae949931 -b536-46d2- 9efd b8485c33965 -

I

|
:
i)

e e e

RS R

R

P T 0

T

T

iz



10

11

12 |
13
14
18
16 .

17

18

19

20

21

22

23

24

25

up with A through F as a set of remedial response actions
'characterize,them very briefly by saying that A and_B.of

'it, in terms of the exportation of impacted material to a

centralized facility such-as a landfill.

Page 15

about what a net environmental beneflt analysis is, how to
conduct it. _There is various methods, and there is also
rnformation and iinks in here that would,tell an individnal;
who isvcuriousuthat EPA has used this technique fer the

evaluation of ‘certain environmental response actions, et

cetera.

- So it 1s a -- a -- and you w1ll see, for example,

'that some of. these references are 2001, 2003, this is ndthing'

' that hasn't. been around for a perlod;of time. It's been

used, -it's been peer reviewed, and it is a 5--and'there is
even an AFTM standard for it.
Q. Now, using'this tool, was there a list of .

alternatiVes:that were considered by BLM and Southwest -

rRoyalties in dealing_with the salt-impacted soil at the

site? .
A. Yes. - i
Q;:V Where_dO”we~find thatzlist of alternatives? o
_A?A _Thatrs'right before‘above those bullets, and'QeAcame

that may or'May not be appropriate for the site, and I ean

those remedies“involved digging‘and hauling,-is what we call

¢ and.D deal with disposal of the impacted material

- PAUL BACA PROFESSIONAL COURT REPORTERS
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document to demonstrate at .a hlgh level what type of
under this net environmental benefit analysis?

for determining*the specific methodology;"and those  are

»Pvage 16 |

in an onsite trench as opposed to exportation to a
centralized facility. E also dealt with the exportation of-
materialjto a centralized facility, but the amount.of'

exportation that would occur, the amount that we would

actually dig out'would be Significantly smaller than whatyis'”
represented by A and B.
And Remedy F was. an in- place remedy where we

wouldn't excavate any for exportatlon or placement in a-

trench, we}would,rlp'and disk the 51te as it says in terms of
opening. up the permeability,nadding some amendment euch.aS'

gypsum as requlred and. then flushlng the salt out of the 801lf %

to an -- to a zone: below the root zone whereby: vegetatlon-_
would be able to be re- establlshed at the site. And those:“
are-the remedies_that we evaluated as part‘of-thie-net
environmental henefit analySis;

Q. So you had‘your list of options; ‘You.had this tool.

" A S CSEAt A B N I oI e ———— e ——

Can you: then just brlefly walk us through thlS partlcular R
con51derat1ons_go'1nto an examination of these alternatives

A. '4Ab3olutely.” We did use these references as a baeis:

B 0

© listed in here in terme-ofrwhich two we used. -And what ‘we - §
'what one has to doawith a net environmental benefit'analyeis~

"as it suggests. It evaluates the overall impacts to the | <§*~
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-environment as a whole, as well as some other

" number of different criteria that are used in terms of

‘looking at this from a holistic standpoint.

'groundwater and surface water. Those were the first two

Page 17

non-environmental impacts that are important. So there is a

And on Page 2, for example, of this net

environmental benefit analysis-document, we see that there's

- criteria that we evaluated, and we quickly came to the
‘conclusion that there was no.groundwater_there,‘so there was
' Ho need to -include it‘in an analysis as, you know,'the

‘scoring- is basically Zero;‘there is no groundwater.

Our evaluation also showéd that surface water could

-not be impacted by any of these remedies, so we did not
include surface water in our overall-analysis. It fell out
because it too scored a zero; it was not important. So with

respect to fresh water, which are'important to NMOCD rules,

these two particular factors at this particular site pléyed'

no -- played no role in the scoring.

All of thefremedies-wohld'generategsomé dust, air.

pollution, air quality, that's an‘énvironmental issue. Dust

is relatively important in the oil patch in terms of BLM,
.other stakeholders; et cetera, so we felt it was an important‘ £
consideration to -- under air. And so on the next Page 3, .we

come up with a scoring.whicﬁ'is our professional judgment

régarding how we assigned the scoriﬁg for dpst. We did this,

REPORTERS
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Page 18

and you will see that we assign a score. 'Then there's a site

f_multiplication'factor, how importantlis.dust generation at
. thatiparticular site? What’is,the Stakeholder's level of
: importanceA And then we multiplied to create a weighted
- value so that we can consider the factors of that site 1nv

'vparticularﬁas well as the 1mportance the stakeholder has

because thlS ‘is an 1nteract1ve process, in this case, with

the BLM

‘The next, on the bottom'of>Page 3, exhaust

_,generation, there is going to be vehicles that are going\to
generate exhaust. - Page 4 has that scoring. In the middle of 1

- Page 4°it talks about habitat reStoration,.and that's an

environmental issue that was very important to the BLM. We

looked at native vegetation, what's going on with native

“vegetation because that was very important to the BLM.. And,

as you can see on the bottom.of Page 4, the multiplication‘

-factors are three. The site multiplication factor for native .

vegetation is'very important because there,is:so much'léss of

it than there used to be. It's become a precious commodity,

~and it was very important to the BLM, so we gave it those

_scores.

- On the top of Page 5, the restoration_of original" -

land'formsk.another environmental issue. As you can see from

-the scoring,_that was not that 1mportant to BLM or the s1te

It was given a multlplication factor of one.

PAUL BACA PROFESSIONAL COURT REPORTERS
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Page 19

‘The connect1v1ty of the habitat was 1mportant to
BLM, how can thlS habitat be connected because it is so

fragmented due to the drilling act1v1ty - On the top of .the

-page -- there .is no scoring for that'or wildlife. We --

' because in working with the BLM and aiso from our analysis of

it, both the fragmentation, the connectivity and the

- wildlife, it came up with the same score, you know, for all

of .the different remedies, and so it had no bearing. It

didn't change ‘anything. So we didn't bother including it in

‘this particular analysis.

‘The net environmental benefits process also asks

.thatVYCUQ——;that’one considers social'costs and socialc“

benefits' And so one of the areas of concern that we learned‘_;

about from the BLM was the allocatlon of the regulatory

something done, get. it processed and get things revegetated
and s0 that was a factor that we con51dered

FOrage for livestock,'all remedies.wOrked out to be

. the same, ‘so there was not a box for that. <It-made no
'difference in the overall‘scoring. impact on resources, the
impact On.resources that we areAtalking aboutimainly'here_and
. what Qas mosttimportant to.the’BLM and others. is howvmuch
-fresh'water are we going to be using out here in Loco Hills
-where‘there.is'very little fresh water-to begin with,‘Which,

‘on the top of Page 7,uis why you see a site multiplication

PAUL BACA PROFESSIONAL COURT REPORTERS
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Page 20

1 . factor of three. There is not much fresh water out there to
2 . begin with; itts~impbrtant for the site.

3 Another'elemeht‘that is of social interest is'the_
4 . environmental bhdget-that_the operator is going to need to .§
5 use up'in ordervte implement a different settef remediee‘end“h f
6 if BLM-agreed -- end I thinkAmostApeople can agree‘with thie

-7 statementv——_ifIYOu can have a low-cost solution.that cures

8 your problem, one.'is more likely to see more problems cured

9 - than an expensive'remedy_that'e¥ that results in the same
10" - cure.. And so there is a ?fﬂthere_is a social benefit to f
11 . that, andﬁthat is_why cost 1is put in-here as a -- as a -

12 factor, and it is part of"thevanélyéis cost in the published

13. - documentation.
14 . Q. - And that's on Page 8 of the report? .
15 ”_'A. That's on -- yes, it's on Page 8 in terms of our

16 - cest ahaleis _

'17_- ‘ Very brlefly, in terms that of that’cost anelyeis;'
18 Remedles A B and_E are thehdig”and haul remedies. C ahd‘Dh.
197 are the burial trench, and F, the.lowest—coet iemedy,rwes the.i%
120 in-place remedlatlon of the soil. iAnd I promise you I'm
21_: gettlng ‘close to’ the end. |

22 N : Human safety.ls another element that is concerned

23 - both in the NEBA prbcess.v Human safety is also -- you know,
24 there~is-ehapters on safety in the OCD rules, and so --

25 = Q. That got a high factdr as well?

A S D S e
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- BY ‘MR. FELDEWERT

A. That got a very high factor.
Q. What,type.of things are you looking at in terms of
human safety --

EXAMINER BROOKS: Excuse me, gentlemen. I realize

that it's gotten much‘later than I thought it was. I need to”hi

take a lunch reeessvat this time.
‘EXAMINER;JONES:eJWe will'break-until 1:30.
EXAMINER BROOKS: Okay.
(Lunch recess taken at;11;47'a.m. The hearing
resumediat 1:32 as'feilows:) “
hEXAMINER;JONES::'Okay.. Let's go back on the --
let's‘go back on -the record here 1n Case 14372 and contlnue
the appllcant's examlnatlon of the w1tness;

- CONTINUED DIRECT EXAMINATION

Q. Let's go back Mr chks, where we were on Exhibits

:Number_6, which is the env;ronmental benefit analysis. I

think you were finishing np your,testimenY'on the safety

issue.

"A. Yeah. We had just flnlshed up evaluation of the

cost. We were talklng about human safety, and one of the

things I had just answered before.we left was the fact that:
human'safety is]a-consideration'aSvpartbof the net .

environmental benefit analysis, and one of thevbiggest

‘factors that went “into that was vehicular traffic on public

PAUL BACA PROFESSIONAL COURT REPORTERS
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* 'the use:of the net'environmentalfbenefit analysis as a tool

. that they-might‘want to put into their quiver.

_part,ofblike -~ ith a consensus issue.A.So.it stays draft
guntll you get the input that's necessary from the
A‘stakeholder In thls‘case,‘lt was the -- thank you very
'much -- in this case it was the Bnreau of Land Management

"~ And so wheéen we submitted it to the BLM for meetings and

Page 22 |

roadways as being a relatively hlgh level of threat to human -

safety. So that's why these scores came the way they did.

. And; of course, with respect'to_human,safety, the multiplier

factor needs to be the highest, which is what we scored it

at.

. Q. One of the questions I had-then when I looked at

~this is I noticed it was marked as a draft;' Do you see that?

A. That's correct .

Q; . Can you explain why.this particular exhibit is

‘marked*as draft and what ended‘up resulting?

A." 'The part of'the;net7environmental benefit analysis.

is‘a consensus or interactive approach with the affected

‘parties.’ And, as I had indicated'earlief,_the'Bureau of Land

Managementghad'expressed'an interest back in 2010-con¢erningt~'

\SQ this gave us an opportunity to look at it, and o

discussien,it was marked draft because we didn't want to
presume that it was final until we talked to them about it

and got their'inpnt which is what we did.
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1:particulardoptron?

rthe optione»and what -- how we should goAforward inverder to
:hwantedAue tQ work with, and we ca@e;up with the‘seieetedy,
'Vus to go any further w1th the net env1ronmental ‘benefit

analy51s, and they said, "No-thanks. “This is good You're -

done. Let's get with the program and begin the surfacef

does it eontain the result of the net environmental benefit

analysis?

Page 23
Q.v‘ Dld you actually -- 1is th1s the plan then that you

submltted to BLM?

A, It is.
A_Q.' Was ‘it then the subject of subsequent discussion?
"A. . Yes, it was.

Q. - And did the BLM then use this and decide upon a
~A{_V We -- we met them on June 9 and we discussed all of
create the cure of the environmental impairment that’ they

remedy, the selected'alternative, and wevasked if.BLM~wantedh.

remedy.":

Q." " If I look then at the last page of Exhibit Number 6,

?;f

“A;' .Yes, it does.

Q And I see that Optlon C had the. hlghest score?
A}' ,Yes, both. --
Q

. 1s that,'havingvthe highest score, that's a good

A.:.'Yeah, that's a good thing.  It's not like golf.

e R R A SR

L R
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" BLM decide to utilize using this net environment benefit

' Both C and-Dfinvolved trench burial. E was a mlnlmal dig. and

- Option C does it not that was chosen in part us1ng th1s net

’envlronmental'benef1t'analysis?~

reflected in Southwest Royaltles Exhlblt Number 59

‘action plan with the BLM using this net environmental benefit

!
| _ Page 24 |
Q. -~ It looked like my golf score. "What option then did

analysis?

A. What we came up with and BLM contributed to the

. elements of the final remedy which was based on'Remedy C.

haul, and A and B were the largest amount of. removal of s01l
and they scored the lowest._

Q. . And then 1f I go- back to Page 1 that 1dent1f1es
A. 'That‘s correctf
:Q.l' D1d Optlon C then become,-w1th -- become the plan

A.. 4It -~ let me just -- Number-5 is our -- yes.

Q.i -Okay. Then having developed this -- this corrective':g

'analysis"did-you-then apprise the QCD that you were going to 3

proceed.with the BLM approved.plan?

A. We did. B

0. Okaylx And uhat was the--—‘the'Divislon's'response
contained in_what is marked,asdéouthwest'Royalties Exhibit
Nuﬁber 77? | | |

'Al ' Yes;~itpls. ‘The June.i7'letter is in response to

a --‘a kind of a notice of construction we had -- BLM asked

O R S O A PR R e e e N
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;a copy to NMOCD and with a start date of June 20 for

construction

“submltted on behalf of Southwest Royalties, correct?

protectable groundwater in this area?

'soil ‘contamination and its. conclusion that there is no

Page 25

for a couple of changes that we created to the Alternatlve C.

" We resubmltted_those,changes in a final plan that we had

worked with BLM that was submitted to the BLM on June 13 with ||

Q. And the flrSt paragraph of this letter reflects that"g

the Division had rev1ewed the work plans and reports you had

A. That's correct.
"'Q.- And'that‘WOrk plan anddreports_were in essence the =
Option C that.wasA74 that had been chosen under the net -

environmental benefit analysis? -

A. "That is-trueff

Q. . Soif I then'look atzthe second paragraph of this
June 17 letter, about-halfway through, does it reflect the

fact that the -F that the DiVision agreed'that there was no

A. Yes.- The second or thlrd sentence reads, "OCDV

accepts Southwest Royaltiesﬁ assessment of both the chloride

protectable groundwater at this site and no risk to human

health."

‘Q.  And then they go on to cite to you Part 29, correct?
A, That's correct: "That's the next sentence.

Q. Which deal with corrective actions for releases that

PAUL BACA PROFESSIONAL COURT REPORTERS
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Page 26

endanger public health or the environment ?
A. Or the environment that s true.
,Q} Did the 011 Conservatlon D1v151on in this letter

~then recognize that ‘the main environmental concern here --
and I'm reading from the last sentence -- that the main
‘environmental concern is the timely reestablishment of

vegetation at the site?

A.  That's what that letter reads. That's exactly

. correct.

-*Q. Dld they -~ however, they dldn't -- they 1nd1cated

that you could not go forward w1th the approved plan,

;correct?,

A. The first sentence of the last paragraph on that

. first page says, "However, Southwest Royalties is prohibited.

'fromfdiSposing Of o0il field waste, including remediationA

waste, " paren, "contaminated soil," which is what we were

dealing with, "in a pit by Rule 19.15.34.11."

Q. ' Okay. And. then in the next page of this letter, if
I go to the'oarry—OVer paragraph'at.the top,alast éentence,

they point out that the -—hthey contend -- point out that the

- BLM does not have authority to authorize disposal of oil

‘field waste or remediation waste in a pit, correct?

7A,; That's what the last paragraph Says. ~And I might
want to also say that, yon know, thevdisposition of produced

water rule does have some exceptions in it so, there are some

.................. g
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hfirst-page in the second paragraph is what I will call Part

'~ 29, or Rule 29.11. You see that?

ways where you'can dispose of it in theifvlisting.

Q. That kind of leads me to my next question. I look

at.this June 17 letter, and they reference on there on that

A. . - Yes, I do;

3Q}'h Aftervreceiving,this.ietterfldid you then submit --
tesubmit7the BLM approved.plah ﬁndefttheivery‘reguiation
citedlhere; Part‘29 117
..A;-. I didv Southwest Royaltles did.

v»',Q.h And dld you do that because that 1s 1ndeed an

admlnlstratlve exceptlon to the Rule 34 that they c1ted here

~1n the same letter?:

Aﬁ* That's correct. .

Q. So if I look ‘at, er examplei SouthWest_Royaltiesf

‘Exhibit Number .8, which is a copy of the Rule 34 cited ihvthei
.iaSt paragraph of the first'page of the Juhe”17 lettef,‘and
.VYou flip over to Part'34.11;.it lists in the_first line of
?that,,that a Eart'é9~plan‘is'an administrative_ekeeptionato

Rule 34, correct?

A. That's how I read it.
Q. Okay. And then if we flip‘over-tovEﬁhibit 9,.which

contains the Part 29 section that.was cited in the Division's

- June 17 letter, and you go to the second page of that rule,’

I_andgspécifically'at Rule 29.11, is that the language that you |

Page 27 §

i
§
|
/
|
]
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Page 28

belleve that the D1v131on was relying upon when they cited

thls rule to you in that letter?

A. That's correct.
Q.. And when does thls rule -- this rule apply and the
language of th1s partlcular, Section 29.17?

A...AI think that if one reads that section, "The

" responsible person shall:complete Division-approved
'corrective‘action for releases that endangerfpublic health or

?vthe environment." .

Q. Andathe release here that endangered the environment

Aln the form of vegetatlon was the release from the water and

_the mlnor release that you prev1ously talked about'>

A,'A-Thatfs-correct,

'Q.  And as they had mentioned in their letter,.the‘mainc

environmental concern was the revegetation of the earth?

A That!spcorrect;

Q. - All}right; You‘thenlsubmit your Part 29 plan

pursuantA}—ftollowing-the:leave of that June 17 letter,
right?. B |
A. -'That's correct
d Q.;: Okay Then does Southwest EXhlblt Number 10 contain

:the response that you got from the OCD in response follow1ng o

submission of your Part 29 plan?
tA, . That is the June»25'1etter, correct.

0. "Okay. And to Quickly walk through this; in the

PAUL BACA PROFESSIONAL COURT REPORTERS
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first paragraph, again we see' the reference to the

prohibition -- the-adﬁinistrative prohibition set forth in . ‘ i
Z

" following receipt‘of'their'June 17 --

’protectable groundwatervwithin the area and nor any threat to ‘;

‘health."

- then, do they'notj‘Mr. Hicks, 'deny your Part 29 plan?

.of ‘contaminated s011 in a pit and hereby denles Southwest

-Royaltles'_proposed surface remedy”"

Page 29 |

- Division Rule 34.11,'correct?

A. That's correct.

: QT Second paragraph notes, does it not,_that this is a

response to your Part 29 plan that you had submitted

A."‘Thatfs,the,first sentence that refers'exactly.to :

- what you said.

Q. And do they again recognize here-that»there is no

" human health?

. A. . The firSt_full’sentence_reads/ "OCD is not requiring
Southwest Royalties~to conduct corrective action at this site |

because there is no:protectable water and nodthreat'to human

7

Q. - . But again we have the last sentence in which they

AL The last -paragraph of that page says, indeed

"However, OCD will not allow Southwest Royaltles to dlspose'

Q. Desplte the fact you had gotten approval from the

BLM us1ng th1s net env1ronmenta1 assessment process, and

.

despite the fact that you then submitted_a Part 29 -plan
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the BLM send an e-mail to Southwest Royalties demanding it

fproceed with the revegetatibn efforts?

vNumber 117
A. . It is.
Q. Okay. And if I look at the end ef_that e-mail,

Afoufth line from the bottom, it statee,."By the end'of
vSeptember the stockpile contaminates will either be buried as
. per our approved procedure" a—'that-Would be the trench

burial?

- 'Failure to start the excavation within ten days will result. -

- | | Page 30
following their June 17 letter, they still denied you the

‘ability to move forward-and complete the BLM-approved plan?

AL That's correct.

Q.  Is that why Southwest Royalties filed their
application in‘Apgustvwith the Dlvisien's Examiners?
| A. That is ceriect. ”

.Q;” Now, with.this hiStofy, Iethink we need to add a.

little bit more, eihce{the,filing of your application,-did'

A. BLM dld so.

Q. And is that reflected in Southwest Royaltles EXhlblt

A. That's the trench burial that BLM approved.

Q. Okay. "Or transported‘to én;approved facility.

in issuance of an INC." What's an INC? -
“A. Incidents of Noncompliance, similar to a notice df_'

violation, et cetera.
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N September 2011 the BLM's approved procedure was to place the

ri;we could rehabilitate the surface, and we stockplled the

.;1mpacted soil on a liner on site per the- suggestlon of BLM.

"Exhibit Number 15..

- following receipt of the BLM September'2,‘2011 e-mail?.

lfimpacted s01l and it also shows, in'the upper, leftehand

‘located, existing trench out:there?

Page 31

Q. So'does this e-mail still confirm that as of -

s =

salty dirt in the existing trench at the s1te°

.Af Indeed.

I R SR 7

" Q. Now, did Southwest Royalties‘do as the BLM

: requested?

"A.":Southwest Royalties implemented the'remedy so that

‘VzQﬁ'; Pending the: result of thlS hearlng?-

"~ A.  Yeah, that{s'why we are here.

MR. FELDEWERT: = Mr. -Exarﬁinér,' T apologize. There
was-another exhibit‘— I already gave it to Ms Gerholt --
that I neglected to put in . the packet . If_I may»approach.'

EXAMINER JONES- Okay |

MR. FELDEWERT: . ThlS would be - Southwest Royaltles

Q. Mr. Hicks, does Exhibit Number 15, is that an

accurate depiction of the work that -has been commenced
A. . I took th1s plcture It shows the excavation of the

corner, the impacted dirt placed on a synthetic'liner.

0. Does this picture depict‘Where the trench is

8
g
o ~\w\w&swwwmwm Catss e st enSEEER R R R s M“‘s.nmmg
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16 ,LExhlblt Number 12 --

19, depiction taken after completion of the‘workfrequired by the

S - | Page32

1 - A.  Not .yet. We hadn't constructed the trench at this

2 : time,» | , |

3 S _Q.‘ That's right, because you didn't'need theudirt

4 yet?

5 .‘_Af:‘ We didn't need the dlrt yet . That comes next.

6 ,.;' ‘Q; ;‘Anythlng else about this plcture°
d7n,1- ,_A;h ‘Ivthink'the only other thing;:as.you‘canisee in a

-8 '_little:bitwclearer, some of the otherdpictures_that you have -
9 seen, just the landsoape around there, the nature'oftthe

10b‘ vegetatlon and rememberlng that there was no Vegetatlon in.

v_li ) thls area that's now belng excavated

12 Q;- Then 1f I ‘move. to what's been'—— what we . just went

13 -through was Southwest Royaltles Exhibit Number 157.,

14 'AQ-»LCorrect.-

15 - .‘AQ;" If I now move out of order to Southwest Royaltles‘

17 - - A. Yes.

18 Qs -- in our packet, is that -- is”this'an accurate .

20 BLM?

21 . KA. Tuesday afternoon’is when this was taken by the

‘22 - contractor that completed the work.

O

o R
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‘the trench?

A, It doesl
"Q. And whereiisOthet located?
A, I'm gqing t0<ﬁ—hiet,he walk you from the bottom of
thé-pieture'to.the'tep.' The bottom of the picture iebtheh
open top netted tank which ie part of the'tank'battery. Just

above that is a square area, and ‘you can see some of the area

‘off te the right as‘Well below the telephone pole,_thatis all
the»rehabilitated'seil thet‘was excaVated-from‘the»trench‘andv_;

placed at this location to rehabilitate the soil.’

Just above the new soil area you will ‘see an-

excavation. ‘"That is the_bdrfow trench that exists. - And up
'from'the_borfow,trehch‘is the stockpiled soil on the liner.

- So the surface remedy relating to the area of the'histerie‘

produced water'pit_end the former -- the 2010 spill has been

'implemented; and.ndw'we_are Waiting to complete --

Q. - Is that the --

A.  -- the BLM-approved remedy .

‘Q..:-is-it an accurate depiction of the amouht ofhseil at ||

issue here?

A. Yes, it'is
' Q;‘-'Okay - And the trench is located klnd of at the top

of the shadow from the -- I'm not sure that's a shadow.
ThereAls like a black line along this picturefA Thehtrench is

hasically --
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A.

that‘we had met the obJectlves:ofwthe BLM—appered.plan.h‘

ol
ithet;WedreceiVed in June pfeVenting the plecemeht of the seil
.'in{the trench, 1f they had allowed thlngs to be flnlshed you }%,

. would

A,

0.

AL

Q.

Examiners to do here? -

A.

be done, rlght°"

o » Page 34 |
The trench is right in the middle. If you want to i

-look up here, it's just fight‘between -- it's below the

.stockpile and above'the new soil rightdin the middle-of the

- photograph.
Q. So that's hoﬁ'things sit out there todéy?
A. It's fenced'how, you‘knew, fbr safety and othefl
reasohs, buh that-—fdhhat'Sdhow it exists now;‘ |
- Q.  Has the:BLM vésited this site and epproved hheuwork'
'toidate? | | _ |
| A; This semg‘d;y that this-pictdfe‘in.Exhibit 15.was
'hekeh}!the BLMheent aﬁfep?esentative to the site, 1nspected
'hhe excavatioh,.ahd took‘—e I'ﬁ sofry, it was the day
vafter -- took samples.of the s011 as conflrmatlon samples

.Okay. - So absent the Division's most recent letter -

'That's correct:

To your kanledge, Mr. Hicks, ‘has anyone from the_

‘Division visited this site?

Not that I know of.

‘What does your application ask the Division

‘What wehare‘asking for is that‘the'NMOCD issue ‘an

RS B R O o B
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.order to authorize Southwest Royaltles to complete the BLM-
_ approved corrective action, whlch spec1f1cally 1s to bury the'
'stockplled 1mpacted earth in the trench and with a liner on
. top and four feet of clean soil on top of the liner, wh1ch is

" what the remedy is.

RoYalties Exhibit Number 13, is that avcopy of;the~legal

notice for. this hearing here today?

,Bureaufof.Land Management'down in Carlsbad?

with what the BLM 1dent1f1ed in Exhlblt Number 11 as their
.approved procedure to bury thlS salt- contamlnated s01l to the

lavallable trench at the site?

_environmental standpoint and their interests, their concerns,

12 and then 15 prepared by you, or complled'under your

Page 35

Q.v Now, just a few homework questions. 'Is Southwest’

A, That's my understanding, yes..
Q. And is Southwest Royalties Exhibit Number 14 a

letter providing notice'of,filing of this application to the

A. It is.

h~~Q.' Okay. Mr. Hicks, one-final question' Do you agree

A. I agree that BLM.was looking at.things from an - .

it. was the best remedy,Aand they agreed<withvit; and I agree:

with thelr approval . of 1t

“ZQ. Okay. Were Southwest Royaltles EXhlbltS 1 through

dlrectlon and superv1s1on9

A, They were.
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. the notice of aff1dav1tvand the letters that we prepared
prevrding notice . of the hearing. - I would move then,

‘Mr.. Examiner, for the admission of Exhibits 1 through 15.

" BY GABRIELLE GERHOLT:

. Page 36 ||
. Q. - And Southwest Royaltles EXhlbltS 13 and 14 were just

MS. GERHOLT: No objection.

EXAMINER JONES: Exhibits 'l through 15 will be

admitted. . S S o %

(EXhlbltS 1 through 15 admltted )
MR.. FELDEWERT: And.that completes my. examlnatlon of
this'Withess.

CROSS-EXAMINATION |

"Q.‘;'Good_afternoon, Mr. ‘Hicks. °
";A;_‘ Good afternoon.
:Q.pi Could you please tell me the dates that the EXhlblt

-15 photo was taken°

“A. I received it. from the contractor --'15?
Q. 15.
A.  0Oh, that was me.,_It:would-have'been-onhor about the

12th, 13th.or 14th, in that time frame;-
Q.ﬁ: Of - this month?
- A. Of September. -

.Q; Thank you. Mr. Hicks, if I could have you please

turn to EXhlblt 6 in the Southwest Royaltles exhibit packet

A. Yes, I'm there

PAUL BACA PROFESSIONAL COURT REPORTERS -
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benefit -analysis?

_specific OCD rule or rules?

“exhibit noteonk; it should be in front of you.

A, :.It's here.
Q. - Okay; -Aﬁd if I could havevyoa turn to Exhibit. 1.
‘A, Yes.. ' .
ﬂ‘Q.f: Have you.—— draw1ng your attention to‘the
;hlghllghted portlon»-— have you seen this e-mail .

Q. ALl right .- And this is the net environmental-

AL Correct

Q. This analy51s does not spec1flcally 1nclude any OCD

rules, does it?

A. - Well, I would beg to differ with that

‘characterization. --

th.,-Qan.you point to me within the analysis where an OCD

rule is specified, spedifically?'

“A. It does not specify NMOCD rules. It specifies -

elements.that are incorporated into NMOCD rules, like

grdundwater,'forAexampleﬁg

: Q{ But -there is no reference within the'anaIYSisAto a

A. No, there is not.

‘Q."'Thank'ybu. If I could then havevyou take the OCDJs N

prev;ously?
A Oh, ves:

'Q. That's e-mailed to yoﬁ, is it not?
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"_ln that”regard, noiresponse does not qualify as likehp

‘short, we need:to'hear“from the OCD in writing or by phone

' Thank you for‘your‘attention to'this matter.' Terry Gregston,

'Env1ronmental Protectlon Spe01allst Bureau of Land

_ Page 38
A. It is. - '

Q. And it isvfrom Terry Gregston at the BLM.

A. It is.

Q;: And‘according to hhe e;mail, it was.sent'on Jnne 14
of this-year,gcorrecr?L' | |
v A.f Correct." |
"Q;. And would you please read the hlghllghted portlon.
for the record° - | | |
A. "Tuesday,,dune 14, 26-11, 12:45 p.m.., Mr. ‘Hiok's,, the -

BLM requires*like approval,from other'regulatory.agenoies,g

approval. 'The BLM is not in a poéition to decide for the OCD

what’is or is.not'of a.regulatory concern to the OCDﬂ'fInf'”‘

call that the{OCD has no issues with the propOSed'action;"

Managementr

Q. ,ThankAYOu. OCD has regulatory authorlty over the
oil and gas 1ndustry in New Mexico. Is that correct?

A; That's my understandlng

Q.A‘ And accordlng to this e- mall from the: BLM the BLM
requires like approval'from other regulatory authorities,
don't hheY?' | | |

A, That's what it says..

T— r— s o .
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‘that Part 29 plan is EXhlblt -- Exhlblt 5

confused. It looks to me llke Exhlblt 7 is excerpts from

"the -- from the OCD rules.

. _ Page39
MS. GERHOLT: I have no further questions from you,

Mr. Hicks.
MR.lFELDEWERT; I have one follow- up:
EXAMINER JONES: ‘Go ahead.
'REDIRECT EXAMINATlON
BY MR. FELDEWERT:
.Q.' Mr. Hicks,oturn-tovsouthWeSt:Royalties Exhibit
Number 7. | | | | |

A.  Seven.  I'm there.

EQ;'; This'is'datéd'June‘17,rzoil?
.:A; - Correct. o
Q7' VThat was after recelpt of the e- mall from the BLM
that's- marked as Exhlblt Number 19
A. ' That's correct
Q. - Isrthat why.youvsent'the letter‘June 17, 2Ql1?

A. That's why I sent the Part 29 plan to the NMOCD,. and

EXAMINER BROOKS: Excuse me;4Mr Feldewert I'm'

THE WITNESS: ‘I'm f1x1ng that right ‘now.
MR.:FELDEWERT:' Hold on. There is confus1on.* I had
Southwest Royalties Exhibit'Number 7. I'm sorry, Mr. Brooks.

EXAMINER BROOKS: 1I'm sorry. -

Q. And just so, Mr. Hicks, I want to avoiduany

4
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"1 confusion, I want to get my time line first, so circle back
2 here. You received the OCD's Exhibit Number 1 on June 14,

3 20117

f4’1 7 A. That's correct;
5 vg.'Q.‘ Then you sent your letter, Wthh has been marked

6 Southwest Royaltles EXhlblt Number 7 on June 17, 2011,
'7.>'correct? | o

8§  A. June 17, Exhibit 7, is from the OCD to us, to

9 fSouthwest Royalties in response to a document that we . sent.
10 'f5Q;* Thank you very: muchA I'm sorry. I'm glad you-

ll'yjcleared that up And what they are responding to.are the .

vylz : work plan reports that you had sent '-- prev1ously sent to
‘15 i“them? L

14 zfA.'-fJuhe 20.

-i5i,' ) ‘Q; : Well you sent to them the work plans and reports'

16 before the receipt of the June 17 letter?’

l7:f "~ A. I did. That wasito,BLM and OCD was copied'on
:"18f‘;thatlf» =

19 t.j:, Q.‘ 'Allpright.v And then you"get the June~17sresponse.

20 lletterufrom the Division? | | |

~21d _‘”;:A; ~ That's correot.

22 ','-. Q. And then you-submit‘your Part 29 plan to them -~

23 ; A. That's correct. | |

24v‘ . Q. -- this letter;'and they'write back and_say, "Sorry,

25 . ‘we're still not going to let you put salty dirt in the
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Page 41 |

A; _Correét.
Q. :‘f juSt wanted to pdiﬁt oﬁt, all of that-@aéOafter
thébBLM.e-mail? A | |
OA;.; indeed.‘v |
OMR. FE#DEWERT; That's ali the qﬁestioﬁs i'have.

EXAMINER JONES: Mr chks, you work w1th Mlke

wBatchgr.. Is that who you would --

THE WITNESS: Yes. [Yes.

EXAMINER JONES: Whereabouts is Loco Hills -- north

-;Loco’Hills/'but is'Maljamar gas plant prettyjclbse-to’hére?‘

THE WITNESS: Maybe 10, 15 miles south, and a little
bit east. .

' EXAMINER JONES: Okay. So south and east.: So the

Empire Abo is past -- is west of -- -

THE WITNESS: Empire Abo is a good 15 miles, if not

" more. ‘Gas plant, you are talking about? Empire Abo Gas

;,plaﬁtj“or the field?

' EXAMINER JONES: No, just the Empire Abo -- it's-

- west --

THE WiTNEss:_OYes,;it_is,'quite:a bit.

.EXAMINER JQNES: And the Capfoék is east of héré a
1it£1e?

THE WITNESS: .Right'at Maljgmar,Othat's probably ten‘

miles to theleast{

e O O O R
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S » | ~ Page 42 |
EXAMINER JONES: So ten miles off the Caprock? :

- THE WlTNESS: Yes.
EXAMINER JONES: And you said there is no fresh
water_here;ﬁgroundwater?p | |
‘TﬂE:WlTNESS: That's;correct.

EXAMINER JONES: And no surface water? "How did you -

~know .there is no groundwater?

.THE WITNESS: If I may direct you to our first

exhibitx_which is the,this,map showing yarious facilities

' here, the ponds that are located here are subject to an. NMOCD

surface-waste‘management permlt. They drilled a number of

monitoring wells down 60 feet ‘to the top of the red beds and

.completed them ‘as monitoring wells Their hypothes1s when

they drilled them was there was no water,'so they completed
these wells at the top of the clay red bed with an open
screen,.and that was done, gee WhlZ, like 803 They still
don't- have water ‘in them in the most recent report 'and'this
is a series of wells there

In addition, as part of a surface waste management-

~application that-my company put forward.for Marbob, we

drilled a well right down here, d01ng -- u81ng the same kinds

of practices of leaving open the borehole.f And it was a.

double completion well; we went all the way down to 200 some

'.feet,~bnt_we completed the top'one with a fnll sand pack’to

collect any water to-the depth.of about 180 feet, and it's
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show that there is no:groundwater.is certalnly consistent
on.top ofAthe'redfbedstare just structurally too high. They f;
around there. So there is, in fact, no water. No -- and

- when I say no.Water,;I'm_talking'aboutathere is probably
ﬂwater in the red beds, but'itfs-confined- and'it might even -
"be salty,,but there is no water table aquifer, no water table'_?

_ groundwater

:‘w1th that too.'»Is Jim Amosvconcerned about getting —{ the

think that there was two, things, he wanted to make certain . .

Page 43
dry. ' |

And so when you -- and when you look at the

structure.through here, this.whole.area'is, as you probably

' are aware, it's literally s1tt1ng on top of that- Vacuum

Artesia Flexure, the-arch;f And so apparently these data that

with the Structuralwinterpretation that the'permeable'units.

are above the water, whatever water tablezthere_might:be_

- EXAMINER JONES O'kay'. I saw the Division agreed

time for getting thlS re seeded°
THE WITNESS - He was. =
EXAMINER JONES:f‘Innother words, before.wintertime?-
' - THE WITNESS:'YMy feeling’was that we had scheduled '
this for, you hnow,dto he‘done-in June, and we were - we‘had"f

the contractor llned up and everything ready to go, and I.

that Southwest Royalties was addressing their concern,ynumber-

one, and that was a primary concern'of Jim Amos. And number
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:what they did in Midland.- What I .-- I had heard 1s that; you -

'address‘issues.before thishgroup here, that's when they

vprecedent 1n a lot of other -- 1is that a method of addreSS1ng

_ Page 44 |
two, that it getS'done“so_that'it'can be seeded at the right

time, you know, that.wintertime Won't come, there won't be
delays, because now all we hayerto'do is'run out there with
some seed and it w1ll take care of it itself. |

| 'EXAMINER JONES: ' Are you ‘aware of Southwest
Royalties retaining any internal-legal help or external legal
help before'their retaining Mr. FeldeWertvhere?

THE WITNESS: I cannot answer that I do not know .

know, they have 1nternal counsel. I think that thelr own .

internal counsel was looking.at'it, and when'it,came time‘to',.g

looked at Holland and Hart

EXAMINER.JONES: Whlch is T;.
THE WITNESS: But you know, there is some
‘speculation on that.

EXAMINER'JONES: Okay ‘This NEBA process, is. that

an issue llke*thls, or -- . .

| THE WITNESS: Yes.

EXAMINER JONES: - --. for environmental remediation,

1s that --

-THE WITNESS: Probably the place that net

‘env1ronment benefit analySis is used most happens to be With

marine .oil spills. It's been used in Alaska and other kinds
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vof'——tone would consider these'kinds pf'-— of where there is

a~response'that needs to be made.

”snbjective,fand which is, you know,vthe reason why 1t‘s a.

: make sure that you have cons1dered what's 1mportant to them

‘might be impractical to drive 80 miles an hour, but if the

law says-you can't go past 55 or 54 in other words, ‘the NEBA

Page 45

of'places,’and it generally has been used extensively in

impairment of surface water issues, wetlands, and those kinds

. EXAMINER JONES: Okay. - But the factors are, they

are subjective?

" THE WITNESS: Yeah, they are --
EXAMINER JONES: Weighting factors? .

'THE WITNESS: ' The weighting factors; and they‘are

draft is because you --»you work with the stakeholders to

- And so you don't finalize 1t until the -- the people that

have the concern agree with it.
EXAMINER JONES: Qkay. But the NEBA doesn't have a
place in there to put in the limiting rules and regs_or'——

“THE WITNESS: It is -- it is designed to determine

what the best remedy is, ybu know. It is designed to Say -~
‘not being censidered‘with regulation, it's a tool that says

:what's gOing to be best for this site from a. hOllSth

env1ronmenta1 standp01nt.

'EXAMINER JONES: ' I understandvit.' But sometimes it

does not have any limiting regulatory -- you have to take‘the

e
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»NEBA and apply the limits of whatever rules are 1nvolved : %
- |

THE WITNESS: Oh, you havejto fit it into a box -- %

EXAMINER JONES: Yes.
'jTHE WITNESS: -- that conforms with the rules,
that'slabeolutely‘true. And ——_and l1n fact,'you know; one d
cou;d'argue:that this might.be the way to make rules in'the

first place, but that's another issue. But you -- you do the

A NEBAﬁ-and then it has to,fitfwithin'the Sideboardsfof.the

regulatlons
EXAMINER JONES: Okay.-. _Now I'm going to turn this =
over to Dav1d after --

'EXAMINER BROOKS: "Well, I picked up on one or two

things. The BLM has not ordered'you to»bury the waste fn

this trenoh; aS'Ifunderstand it: they have merely glven you e

' permiseionxto'do so. Is that correct°

THE WITNESS: Whén we met in Carlsbad -- the sho'rt:l,
answer ie’yee, When we met in Sarlsbad,‘ue.worked.out the
remedy_and'BLM_eaid, you know, that;s the way we'used_to do .
it'forfdecades, and it's worked.great: And then‘—¥ and now

there is- 1ssues w1th the plt rule and other klnds of thlngsr

and sorthey did not order - us to bury the waste in a trench i'
EXAMINERZBROOKS> So 1f Southwest Royaltles were to 1
.haul_thie waste:to.a landfill,-that would make BLM happy. : é
o THE WITﬁESS: That's -- those‘were;the'tWO choices |

that BLM put forward.
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spec1f1cally in ‘the Env1ronmenta1 Bureau.

e Page 47
EXAMINER BROOKS: That's all I can ask right now.

MS. GERHOLT: I have nothing further of this

witness
EXAMINER JONES Thanks a lot, Mr. Hicks. Is that
the appllcant's case°'

MR. FELDEWERT:' Mr. Examiner, that concludes our

case, yes.
EXAMINER JONESQ All rightf. .
MS. GERHOLT: [Mr. Examiner;AOCD will call-gleﬁn‘QonY'i
Gonten to the stand .
© GLENN VON soNTEN
(HaVing'been’sweEn ;testified as foildws:)
. . DIRECT EXAMINATION - o
BY GABRIELLE GERHOLT
Q. “Mf; Von Gonten?hbeforejweibegin, would yen.iike a
glass of:water? | | o |

" A. . I'm fine.. Thank you.

Q;> Please'stateAYOur name‘feffthe~record.

>

‘Glenn Von Conten.

Q.- And»where'do YOu‘work?
A

I’work-with the Oil Conservation Division of the

Energy Mlnerals and Natural Resources Department

Q. What is your current pos1t1on?

A. . I'm presently the acting Environmental Bureau
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Geothermal Act.
'contlngency plans 'We are respon51ble for dealing w1th
. the. low-grade tank permit applications that were submitted as

.compliance. order.

Page 48

chief.

Q. And how long have you had that position?

A. - About two and a half years;

Q. Aﬁd‘what was“your previous position with the.0OCD?

A. I was a senior3hyarologiSt; 

Q. And haw"many Years were you a senior hydrologist?

A, I started in_JanuaryHZOOS with OCD as a seniorv”.
hydrologlst §

Q. And as the acﬁlng buraau chlef what are'yqur

cufrent job responsibilitias?

*A.».'I'oﬁefsee the Envirohmentai'Bﬁreau.

Q. .'And what‘is the’EnvironmeﬁtaifBareau's'
respbnsibiiity? 'Whaﬁ.is}the.Eavironméntal Bureaﬁ reabonsible
for? | | | |

:Aﬁ_ We handle the_environméntal reguiation ih‘the_oil'
and'gas indﬁstry.undér'the impleménting regﬁiations of the
0il and’GaS'Aét; and the.Wateeruality_—— excuse me-¢¥'yes( .

the Water Quality Act and the Geotherma1 Enexrgy Act . or

Spe01flcally we are respon51ble for 1ssu1ng some HZS,'%

permanent pits under ‘Part 17. We also process a number of

a response to Part i7>0r the pit rule under an agreed -

5300 R

et

PAUL BACA PROFESSIONAL COURT REPORTERS

2e949931-b536-46d2-9efd-b8485¢33965

e



10 -
11 -
12

13

14

15

15O
17'OhI ean't rehember.
18 4
..19,
20 -

2,1‘» "

22 ..

23

.247.

25

.hplans, . We deal with the abatement plans under Part 30. We -
7deal with disposition of produced water,vspecifically~issuing

K C-133 permitsg, and also produced'Water'permitS‘under Part 34.

- field waste to non-OCD permitted facilities, which we
- permitted 'solid waste'facilitiee uhderuthe.énvironment

-department's permitting scheme, and we also regulate surface.
. the other permlts that permlts by rule that are prev1ously

»1ssued;before Part 36. Under ‘the Water Quallty Control

'fCommission regulations, we issue dlscharge permlts for

.hydrostatic tests of pipelines, and there was one other, but

occasions, once as a fact witness, and four times as an

expert hydrologist or hydrogeologist. Three of those four

- Page 49 |

We deal with remediation plans, some remediation

plans, although the districts also deal'With'remediation

We, under Part 35, autherize the diépesal of certain oil -

wastefmanagement facilities‘under‘Part 36, and their -- also -

1  certaln oil and gas fac111t1es  We 1ssue geo’ permlts for’the‘ |

»gedthermal facilities,‘and we also issue permits :for the

Q.. VOkay. Whlle at the _OCD, have you. had the

opportunlty to testlfy before the Oll Conservatlon

‘Comm1551on?

A Yes,:I have.
Q. And what did you testify about?

A, I'have'testified before the Commission on five

= o v
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testimonies were for rulemaking, spec1f1cally the pit rule,

the Galisteo.Basin rulemaking and a while back the Surface

. Waste Management Fa0111ty rulemaklng

MS.'GERHOLT: ,Mr.-Examlners, I would request that
you recognlze Mr Von Gonten as an expert 1n hydrology andvas
a hydrologlst and hydrogeology -

v EXAMINER JONES Any ob]ect:Lon'D

' MR. FELDEWERT: What's the difference between --

. hydrolOgist'iS‘the;study of 'water,  correct?

THE WITNESS: ‘Correct

‘ MR.»FELDEWERT:’ And hydrogeologlst is the study of.

'the geology that affects water°

THE WITNESS I would say that hydrogeologlsts focusf

on groundwater, where the larger fleld of hydrology, 1t“could

. include surface_water, construction of.dams, rivers,,things

~like that.

MR.'FELDEWERT:. So prlmarlly your expertlse is in

the area of deallng w1th elther surface water or. groundwater°, ;

THE WITNESS: Groundwater, prlmarlly.
"MR. FELDEWERT: Okay. I have no objection.
EXAMINER JONES: So quallfled

Q. .- (Ms. Gerholt)' Okay And where ‘were you employed

~prior to the OCD?.

"A. - Prior to 2005 I worked in-the_Environment Department -

Hazardous. Waste Bureau as a supervisor.

= % TR o AR R AW D
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Q. All“right. Approx1mately how much of- your career:
has.been spent,with the regulatory body?:ri |
A{‘..Eighteen'years
IQ. And during the course of thatv—— those 18 years,'“

have you had the opportunity to review and 1mplement'i
regulations?‘f

'A. Yes. I have worked in the hazardous waste

'regulation«arena both here in.New Mexico and in the . .

Commonwealth of Virginia, and, fasbI mentioned we deal'with

the 0il and Gas Act, and Water Quality Control Comm1ss1on

11 = Act ,,which both deal w1th waste management and corrective E

12

13 .

action

'Q.' And of the 18 years w1th the regulatory body, how

14 much of your career has spec1f1cally been regulation of 011

" field waste? f

15

l6 AA;? The past‘six and a‘half_years,

17 0. “.Andfinbyour'own words, Would yougtell'the Examiners
18 what oil:fieldeaste ig?. | h

l9 | V_A:-' Well, oil'field Waste has a sbecific:definition-in 4
_20d-'the OCD rules, but 1t is bas1cally waste generated as . a-

21 result of drilling-for or prodUCing,;transporting,

22 processing,‘refining oil,'and natural gas and Cdz, It”also
23 includes sbecifiCally;waste:that is generated in oil field
24 surface companies, and it alsoyincludes waste that is

25 generated as a result of'remediation.

oS

________ _ O O ST
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~regulating oil'field waste?

_managed from the time 1t is generated through any sort of

Page 52

Q. And in?the-state of New Mexico, who regulates 011 év
field waste?
A. OCD.

Q. And is that regulate'—— is OCD's regulation limited -

by who owns the land?
A. No.

- Q. 7 Again,: in ‘your own words, what is OCD's purpose in. - -
A. Our purpose is to make sure the waste is properly

transportatlon; storage; treatment"and~f1nal dlsposal

Q. Mr Von Gonten,rlf I could have you take the OCD

notebook and turn to Exhlblt Number 2. Could you tell thef'
Examlners:what that‘ls?.‘ ;f N 4 ’ o ;'

A. This Was‘a-surface remedy proposal submitted to the

- BLM on behalf of'Southwest Royalties by R. T. Hicks

. Consultants.‘

QQF And haue you had~the;opportunity to review it?.h |
A 'I_have. | %
Q. Do you recali-when you:reviewed it? '
A i'saw this:eariier;ia uersion‘of_this, I.heliever.in:

like February or March. . Something_Was sent to me from Mike -
Bratcher in our district office in Artesia, and then this was
sent at sometime in June)‘and I believe it was via e-mail or

forwarded or something, and we were asked to review it for.

. .
9
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the issue BLM brought up-about'OCD concurrence.

Q. Okay. And Mr. Von Gonten, do you agree there is no

protectable groundwater in this area?

A. Yes. In addition to the information provided in 

this report, I also reviewed the state engineer's high waters

databasé, and it shows there is no water well of any use in

the nearby area.

Q. And do you agree there is no threat to human health ?

at this Arco Federal Site?

A, That's correct.

Q.. . And do you also-agree.that,the’main«environmental,

‘concern is re-establishment. of vegetation?

A, I uhderstand’that,that is the main_concern,»that-”

‘there is salt scarring, and, as a resulth.theré-has been no

 reVegetation on the salt scars.:

0. Okay; 'If I could now'draw'yburﬂattention to OCD

Exhibit Number 3. ‘Could'yoﬁ pleasé tell the Examiner what -

this is?
‘A. . . My understanding of this is it was a red-line

Strike—out version-of the previous exhibit, ‘which appeérs --

- omy understandlng 1s that Southwest Royaltles made certaln
'rev131ons as a result of meetlng w1th BLM to address some of _ .
. BLM's concerns. It is basically_the same proposal as

 previously submitted.

Y‘Qf.' If I could draw your étténtion‘to‘Page 2 of that
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exhibit, and specifically Paragraph b, Paragraph III b, 1 Z
and 2. g

A.  III b, 1 and 2, "okay. %
Q.. Okay Is that your-understanding of what the two é

'dproposals are. currently from Southwest Royalties for the 011

lthey elther trench bury in an unlined pit the contamlnated :

field waste?-
A. My understandlng is- that ‘the optlons avallable to

Southwest Royalties is that thelr proposal to BLM is that

s01l -or they dlspose of the contamlnated 5011 at an OCD-

approved landflll

TQ., Okay Drawing your attention»back to that June 13 ' ?

proposed surface remedy, was that approved by the OCD?

A. . No.
Q. Why was it not approved?
~A. In our denial letter we looked at the issue that was

.-brought'before us which was a non-reportable, less than five

barrel'epill of produced water/"and we looked at the volume

kvof‘the spill we looked at the fact that there is no o

protectable groundwater, no known protectable groundwater 1n
the area, and determlned that there was no threat to human

health or the environment, and wegdetermined that we were not

- going to require Southwest Royalties to conduct any sort of

| activities as a result of that fiye—barrel spill.

Q. And Mr. Von Gonten, if I could have you turn to .

-
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1 . Exhibit 4, could you tell the Examiners what that is?
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The'letter, the first of the two letters is dated

2. A
3~ June 17. It is a letter that I drafted as -- to respond to -
4 the issue of -- brought to us by Southwest Royaltles I

5_'.drafted thls letter for Dlrector Balley s s1gnature, and you

6 f'can see,on'the Second.page that, below the signature'blockL

s o

9 A.

7 you can'see my initials.

Okay

I drafted thlS letter and Dlrector Balley rev1ewed

11 “'tlme and made a few rev1s1ons ‘and then 51gned the letter

12" o.

: Okay. And does thlS June 17 letter reject Southwest

13 . Royalties‘_June 13 proposal?- Is that correct?

14 A.

16 first

It does. It -makeés a couple of statements. One. is -

‘15 we summarized our understanding of what the. issue was in the

paragraph; In the second paragraph we discuss the:

17 results of the reports that had been prepared by R. T chks

18‘; and Assoc1ates, spec1f1cally about the contamlnatlon may go

19~“much deeper than 20 feet and it could be as deep as 60

20 - feet -

21 Q.

| 23 A
24 Q.

25 A.

R MRS s

" Mr. Von Gonten, if I could stop you right there?

| 22 what ‘does BGS mean?

'Below ground surface.
Thank you.

- We spec1f1cally accepted Southwest Royaltles'
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assessment ofnboth the chloride soil contamination, the
extent at-the site,.and'its conclusion that there was no

protectable groundwater at the site and no risk to human

health. We noted that corrective actions are required under

Part 29 for releases that endanger public health or the
env1ronment;: And we concluded Paragraph 2 by saying that ‘we
agree that the mainlenv1ronmental _concern is the timely
re—establishment of”wegetation at the s1te. And Chapter -fu
or in Paragraph 3 we 1nformed Southwest Royaltles that Part
34. 11 prohibited the disposal of among:other things,
produced water and other oil fieldswaste,in:a'pit.".It;

concluded by'noting that the proposed surface'remedy far

exceedsiour requirementSAunder'Part'29 .and we suggested that fi

they work w1th BLM about a surface restoratlon program that

does.not 1nvolve.d1sposal of the.contamlnated s01l1in an

‘unlined pit on site.

Q.- And if l;could draw-your attention to‘the'secondJ,

letter‘within Exhibit 4. | |

A. VJiune. 25, 2011..

Q. Do you recognize'this.letterP

A.l' Yes. ‘It's;a letter that I drafted for'thegsignature
of Director Bailey.; Again; on Pagel2, you can see, below the"
signature block, my initials; 'This isla'review of the June
20 submlttal by Southwest Royalties, Wthh is essentlally the

same proposal as before, dlsposal of contamlnated 5011 in an -
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unlinedvpit on site, just this time under -- belng proposed
as a Part 29 corrective action
We make this statement in the. second paragraph which ?

is that Southwest Royalties has resubmitted its proposal ‘as a

‘remediation plan according to Part 29. And we again noted we |

- were not going'to require Southwest RoYalties to correct --

to conduct.any.corrective action at this site because there

is-no protectable watér and no threat to human health, and We-‘p

‘again reminded them that any. sort of revegetation purposes .

should be in aCcordance’with the‘SurfacebLand Management's

- requirements. That's.for‘future reference. Spec1f1cally '

here we are talking about BLM but 1t also would be the same

answer if th1s ‘was the State Land Office site of the spill

We conclude by saying we are not g01ng to- allow

‘Southwest Royaltles to«dispose,of contaminated soil in.an

. unlined pit, and We;deny its-proposed surface remedy.

Q; If.i could haVe you‘turn to Exhibit 5. _Could you -

please identify Exhibit 52

A. Thisfis.Part 34 which deals‘With produced'water_and
also cher Oil:field'waste.e" | -
l-Qf, Okay.l.If I could_draw your attention'to the
highlighted portion'of-34.i1.=

A, 34.11 is the disposition of'produced'water'and.other

. 6il field waste.

Q. If someone wants to dispose of-oil field‘waste in

R O o R B
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- the pit, accordihg to 34.11, can»they?

‘under Part 30, Part 17, Part 36, Part 29 and Part 26, but

" that would be specifically as authorized in those regulations

‘waste.

‘applied to a division-authorized benéficial use. Persons may ‘[

transport recovered drilling fluidéftovother drill sites for

'Page 58

A. They are prohibited from doihg so by 34.11; but it

does note there is a poséibility of beiﬁg allowed to do so

or in those.rules,
Q. ~Okay. Does Part 34 set forth methods for-disposal
of oil field waste?

" A. . Yes..  34.13, methods for disposal of other oil field,v§>

.Q;i And'woﬁld you please read theihighliéhted pbrtions 
fgr'thé rééordé | | |
A  it's noflhighlightéd;_but‘if¥you wént me_to read .
fhat sectioniinté,the reébrd. o e
'Q; " Sorry.
A ."Pe?soné shall éiépose of dthér;oil_field Waste.by
tranéférring.to ah abpropriate pefmitted or registered_

surface waste;management'facilityIOrfinjectionifacility or

reuse provided'that suéh ﬁlﬁids are.transported and stored in. §
é manner that doés not cbnstitﬁte a hazérd to fresh water,
éublic health, safety, or the environmentlﬂ_

Q. bkay.' Théﬁk,you...Now;Sif=I‘eould dfaW‘YOur

attention.to OCD Number 6. Could'you.please identify 6 for

o
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the Examiners?
A.v Part 30»deals with remediation.
Q. ‘fAnd what is the objectiye‘of remediationék
A, This'is to remediate both surface water and

jgroundwater that . are, in the particular case of groundwater,

that ig protectable,_that is the background.COncentration is

”.less than 10 000 milligrams per liter ‘TDS.

Q. i Could Southwest Royaltles obtain approval their

- proposed Part 30 remediation plan?

A.._;No. Part 30 deals w1th protectlon of water or

'remediation of either surface water or groundwater We
'accepted the -- the fact that the area does not have

',protectable groundwater and -- or surface water.

‘,Q; : Now, draw1ng your attention to Exhlblt 7. What is

:EXhlblt 7'>

A: This'.is the pit rule, which is Part 17, which deals - |

with pits, closed loop systems, below grade tanks and sumps

Q. Could Southwest Royalties seek authorization for =
:theirvprop0sed pit —; for their pit based~upon the p1t
Crule? | |
'A; -’No.'“This deals with temporary pitsyand permanent'

' pits,xand temporary pits'as'defined-here under 17.7I are pits

. that are 1nclud1ng drilling or workover plts, constructed

w1th the intent that the pit will hold llquids for less than

U six months and be closed. in less than one year. It_doesn't
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he detinition of temporary plt because it's not going
d liquids, 1t will hold contaminated s01l and it will
re in perpetuity

Permanent.pit is also a pit thatfis"used for

ng'produced_water or a brine for drilling.- Again, the

trench that Southwestr—e unlined trench‘that Southwest

Royalt

water

- soil..
o

,spec1f

’ their

A.
Q.
Exhlbl

gA.

‘notifi

_Q.
has su
A.
uoulo

remedi

action.

Q.

ies is proposing is not used for management of produced ||’

or.brine and is used for the disposal of.contaminatedr"

Now, draw1ng your attention to EXhlblt 8, and =~

1cally to 26 8, injection of fluids 1nto-the

, reservoirs. Could Southwest Royalties obtain approval for

pit w1th thlS regulation°-

1N there is no fluid to be 1njected

'Okay;_~Moving right'along to‘Exhibit‘9hiwﬁat,is"
) 99 o . , :

EXhlblt 9 is Part 29 Wthh deals w1th release
cation and_corrective action.

Is: Part .29 the rule under Wthh Southwest Royaltles
bmitted their remediation plan9

Yes. :They'have submitted a_reuediation plan'that‘
be pursuant to or what_the? haue styled as a

ation plan uhderA29}11 which deals with corrective

" 'What is a corrective action? -
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-release that endangered public health or the enyironment._-It

_Mr. Von Gonten?

was a release of five barrels, was there not?

most recent spill. I believe Mr. Hicks testified that there

- was historic releases of unknown volume.

by Southwest Royalties ‘and as wenassessed it. 'The‘produced-

Obarrels, andtthereforejit.was not required to be reported to-
"the district office as either a major release or a .minor

release.

Pagle 61

A, Well, oorrectiye-action-may be -- could be any sort

of action that the responSible person takes'as a resultrof a

is defined, what a remediation plan is,yin our definitions in‘
the first part'ofyour.rnle.hook;.and basically it could,be‘yr
anything from whatvwefrefer to as dirt work: and that's
handled mostly by the dlStrlCtS, but it could also 1nvolve
remediation of groundwater for up to one year.

Q. And you”spe01flcally.sa1d splll, dld'you not,

A.  Yes, ‘these releases were spills.

QL _Releases.are”spills."And in this.instance,.there»;

‘A.. - Less than fiveybarrels of produced water was the

Q. Buttthe most-reoent release, did that cause any
threat to your publlc health or the environment?

A. No ~not accordlng to the 1nformatlon provided to us

water*release of 2010 was estimated at less than five. '

Q. Okay. And could Southwest Royalties be authorized
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pursuant to Part 29 remediation plan?.
A. We could-authorize the uée of a pit ‘but I don't

think that we're 901ng to authorlze an unllned pit for

ﬁcorrectlve action. I would say that the proposal that was
etput forward by.Soﬁthwest Royaltlesvdld not addrese the

; rehediation of the centaminated'soil,tthe &olame-of the
'_eontamination remains the:same"at the endzasvwhen it began.

'It-was surface resteration rather than'remediation of the

~

,vgroundwater Wthh would be what . we- deal w1th under Part 29.

Q. Qkay._ And if I could draw your attentlon to EXhlblt.-j L
A.  Part 36 is the Surface'Waste>Managemeht Facility
Rule.

T Q. ‘And could, in youerpinion[.could Southwest

- .Royalties obtaih’authorization for its pit under Part 362

A. . Southwest Rbyalties'could, I imagine,:obtain or

:apply for a centralized landfillr It would beva‘centralized'h

- facility rather than a'cdmmercial facility. I think we would*i5'

have to ihvestigate:that, but in that particular case on this

particular site, we would havehto.have BLM involved as the

However, they could not get an unlined pit permitted under -
Part 36.

Q:'- Okay.

- A. ° And they do not meet any . -- there is many
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field waste pursuant to Rule 34:11, you cannot dispose of oil .
‘~field wastes unless you seek authorization pursuant_todRule

30, Rule 17, Rule 36,vRule 29, or 26.8. Is that correct?

'Part 34 says

‘Mr. chks' consultlng flrm.touthe ‘BLM, wasm;t_not?

Page 63

requirements under Part 36 dealing with siting, financial,

assurance, operational requirements, construction

'4requirements, and the unlined pit meets'nbne of those.

Q. So in review, Mr. Von Gonten, -disposition of oil

A.'. That'sAcorrect.: That's what the plain language of

Q.K’ And you have testlfled here today that currently

¢Southwest Royalties would not receive authorlzatlon'for their
pit undér those parts. How could Southwest RdYalties dispose

‘of.the oil'field.waste?.”

'AQO 'Going'back to Exhibit 5,134.13 says&that persons

5shall dlspose of other 011 field waste, whieh'includes

contamlnated SOll by transfer to an approprlate permltted or -

Avreglstered surface waste management fa0111ty Dlg and haul.

. Q. And that is one.of the optlons that was presented by-'g

'A. - Yes.

" MS. GERHOLT:-'I ha&e‘no further‘qnestions.
| - CROSS—EXAMII\I.AT_.ION"
BY MR. FELDEWERT:
| Q. _Mr..Van.Genten.—é

" A. Excnse me, Mr. Von Gonten, please..

SSE——p
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‘exception to Rule '34:11, correct?

© revegetation?

. correct? .

poses nd threat to groundwater.
.groundwaterf

“they can take the contaminated media and put it in the

landfill.

Page 64 " -

Q." Excuse me. 'Mr, Von Gonten, you recognize the _ '

| ”purpose‘of'thisvhearing was Southwest Royalties to eeek an

‘A.  That's what tdday is for.

Q. And'we have a situation here, as I understand it,

- where you agree that this is a surface restoration issue, a

"A. It's an issue with BLM about surface restoration,
yes.

'Q.  "Which in itself is an ‘environmental issue,

Ahjb Correct.'
"Q[f- And we have a c1rcumstance here where we have no
protectable groundwater ‘in thlS area° |
A..; Thatfs.correct.

Q.  So the fact that we place salty dirtwin:the'trench’

A, It-does not3poée any threat to groUndwater. It's a

violation of the rules, but it poses no threat to

Q,‘ Therefore there'is no need for a_linedhpit here?

A. . There is,no.reason for a pit there at all except so

Q. But there is no reason to have a lined pit in this.

o
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area because there is no protected groundwater, correct°

Page 65

A.'l Well when you talk about pits, we. have to talk
about what the use of the pit is for. If you are talklng,
about a dlsposal plty thatfs prohibited by:the.rules,'Part '
State l36.. | | - ‘ o |

Q. I understand. I want to put aside_the fact that you

‘are reading3the-rules_and you are saying they are prohibited

- by the rules. There is no environmental reason to require a

lined pit in this area because there is no protectable

groundwater?

A, There 1s no protectable groundwater in- thlS area

Q. And the salty dlrt poses no threat to human

health?
“A. That's5correct
Q. Would you agree that puttlng th1s dirt in this

trench and puttlng a llner over top and then puttlng four

feet of clean s011 on that llner is going to allow for . -

revegetatlon, is 1t,not?

:*Ah.; It mlght It's not a sure thing.ah
»Ql.‘ But~of'oourse yourvarea'of expertise ls in
.groundwater? - | »
A.'. Thatls correotﬁ
Q.lh.And you reoogniZe here that'the Surﬁaoe.owner here

is the BIM. Is that right?

A.  That's correct.
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Q. Hence, there'is.no place that their approved
.procedure is_to put this.saltyvdirt in the'trench?_

A. There are.two approved procedures,: One is to put
the ——‘dispose of the oontaminated'soil_in the trench, and
the other is. to dlg and haul it to an - OCD- approved
landflll

Q. You reoognrze in»theee-mail they'sent Southwest

- Royalties, their approved procedure was to put it in the

trench?
CA. Which exhibit.are you referring to?j*
Q. Exhibit Number 11; Southwest Royalties Exhibit

Number 11, at the'end of that‘e—mail,,on'fonr<lines from the g'b

top -- from the bottom, it says, does 1t not Mr Von Gonten, vé

that, "By the end of. September th1s stockplled contamlnantsA5

w1ll elther,,be deep burled as per our approved procedure, or
transported to an approved fac111ty

A, - Xes. |

Q. That's what . that says, correct?

A. That's what -it says

‘Q.. All rlght © No d1d you - these response letters
you sald that you -- that the OCD 1ssued a response to
Southwest_Royaltles request'to proceed.w1th thls,approved_*
procedure, you drafted those.letters? |

A.  Yes, I did.

Q. Did you*have'any meeting with.Ms.‘Baiiey in
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to -- an admihistrative_ékéeption}to-Rule 34.11,  its

.do’ it under that rule. .
here under Part 29?2 R

- A, You might. I'm not aware of.ahybbdy getting

,approval'té do that.'

“hearing?

Page 67

connection with those . letters?

| A. Yes. We talkéd'aboutAit. I provided her with

" copies of e-mails that hadjbeen provided to me by Mike
‘Bratcher in our Artesia office. ~ Some of those e-mails

:pre—dated»her arrival at OCD.

Q. ' Did you inform her that Part 29 is an exception

prohibition?

A L would not characterize it as an ex¢eption. It

'~ says.it's authorized ﬁnder that rule. They can -- they can £4

. Q. Okay. So you can get authorization to trench bury

Q. - That's what we are trying to do in'this-case,
correct? ’
A. 'That5s‘what'you are trying to do, yes.

- Q.  And you all’denied_ush5and_now wé_are going to

AL That's ‘correct.

Q. Do you -agree with me then that Part 29, under the

terms of that language, ap§lies to this partiéular‘surface,

- does it not?

A. No, it does hot.-
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‘vegetation that was killed as a result of this release. I

.didhjt'see,that in any of the work plaﬁshorureports.

' for releases that endanger public health or the environment.

- rule, if we have a release, 1t is deemed to be an
‘endangerment to the ehvirdnment, it falls under this rule,

does it not? .

5approved by the Division."

Page 68 |

.Qu Well, don't we have a release that affects the
environment?
‘A. You have a release that‘does affect some of the

environment. It sounds - to me llke what was happenlng was . a
Asmall release on top of a blgger release that was more salt

.on top of a salt‘scar, so I don't know that there was any

Q.- Would you turn to Southwest.RoyaltieS'Exhibit Number

9‘er.me,_please. Now, I only have to go on the language of

A'thefrule here, Mr. Van Gonten. I'm looklng at Section 29 11.

Okay?"Are'you,familiar'with that sectlon?

A I am.
-f*Q}f' It states hére, does it not, that'the5responsible-

person shall complete a division-approved corrective .action

_ A;l That's what . it says.

7'Q;_j Is that what it says7 So-uﬁder the'terms of this,

‘A.. It.could. It says further; “The RB shall address’

releases in accordance with reémediation plan submitted to and

Q. Okay.

T, e R o SIS
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Page 69 |

1 A. ',We denied it.

2 'Q._ And you denied it becauee of Ruiem34-—¥

3 A. 7Yes.

4' Q.["¥f point 11, cerrect?

5 AL yes.

‘6“ ':’Q{-'fButOPart 29 is_ah exception to Rule 34?

7 AL _Again,jﬁnder Part'29,:it Stands~en’its"ewn} -It‘

8 _says;f"Uhless'otherwisevauthorized by these Other_rules.u
9 " ' I.t-'vs not an ex'c'eption. to Part 34. It would have:'t_ov'be.
iO":approved spec1f1cally under the other rules

11fh:“ 'Q‘ Okay © But. at least you andbi agree that thlS is a:;;tf
~12 ' circhﬁetahce'that’under the terms_of‘the‘rule; thls'ls a.
13 .cireuﬁétance.that appearsnte failiuhder Part:29égf.

10 - AA.“‘ The releaee. falji‘s unde'r'zpa'rt 29 if it was
15"hrepdrtable. |

1é.:*' . Q;‘.Jokay.> where do youisee‘that.inASectien.29ii1?.
17 - A.:i It's not in 29.11, Mr. Feldéwert. It's under Part |
18 _'_29._7'.‘ | . |
;9ﬁ1' Q;. Now}_29.7 deals with.the'reigaSe,thificationsf
20 correct?” | | | | |
21 fﬁi Ar That's correct.

22‘;r ,‘Q;‘ rSe-it teils YOu-when_you have te'notify in a
-23: iparticular circaﬁstahee}of a releaee?,f

24 A. »That's correct? |

25 7‘ : Q.l'But.29.11 deals with correctire action, something
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different, correct?

A. Correct;

Q. . Not notification,vbut corrective action?

A Ccrrect.:
V.Q.v Therefislncthing here,that.says4the release:has-tc
be_reportablehto fall under this provisicn; doeslit?" " o ,E:
. A.- Well, how woulddwelknow about‘it<otherwise?'

Q: fYouthUld have a release‘that'was_authcrized;;could

you not?

A,-' That would only be under a discharge permitiin.the'
Water.Quality'Ccntrol‘Commission regulaticns.l.

Q. ' In this case, how do you consider a release“from_a__f

‘tank in the 80s through a produced water bed, isn't that a =--

at thevtimélfanvauthoriZed release?

| .A,l ltlwas~permitted.hy ruler
Q.h_>0kay.‘rlf can I look at —s
A. j_ﬁxcnSe;me - hy rule..

Q. ﬁ!If I 1cck'at the definition of the release within )

_‘the OCD'regulaticns,uit doesn't'talk abcut it requiring to be |

a-reportable‘release or non-reportable release or anYthing
like that does 1t°
A.~ It has. to be a release that endangers publlc health

or environment. We.determined there was no threat to public

“health and the salt was a minor release, de minimis release

of a few barrels.on top of a salt scar did not damage the
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environment - further.

Q.

Then you recogniZe in your letter, Mr. Von Gonten,

that the main environment concern was the impact on the’

A..

Q.

A.
do not deal with surfaeelreetoration'as a result of‘historicrf'
‘release. We haVe over 90,000'wells( and probahly a like o
.nunber of pits to geal:with. 'The pit rule was not |
'retroactive. Ae yourpginted out, if yeuvhad a release'that‘_;j;'
was by rule:—;-autheriaedlby‘tule,‘prior to:Rule 50,'which“'”
- was the Origlnal nit fUle;xthenvthathwas authorlzed:A |
release}

Q.f
lGonten, at’ least that 29 .11, the language of that rule would :?‘
appear to apply to. thlS 01rcumstance° |
A.
Abecauée it does not endanget publlc health and does not
1mpact the env1ronnent
0.

A.

‘vegetation?

Yee, from the historic spill.

And that's an issue that's affecting the

‘environment, is it not?

Yes, but we are not dealing wlth -- ourOregulatiéns

But you and I can agree ‘then, can we not, Mr. .Von

It is a release.f.I do not agree that. it applies .

3§Okay; -So puttlng the salty dlrt --
CIf I may,fln;sh-that; please..
I'm sorfy.

- And also we looked at_this, as we said in our
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: place on the site and probably causing additional surface
’unneCeseary So the proposal appears to have more negative .°
”impact,.ln my way of thlnklng, than»p031t1ve 1mpact.
fleld waste.

'bthrGUgh‘a-hearing process, can grant an exeeption to your . -

. administrative prohibition in Rule 34.112

Page 72

letters, that there is no protectable groundwater. We

accepted not only Southwest Royalties' assertion, but we did

our own research and, in fact, this is an area where there is

' no protectable groundwater.

Q. So putting the salty dirt in this trench, likewise,
isn't going to affect the environment? -
A. Tt's not going'to-impact the environment, no,

because you juet mQVed it from one place on site to another

Q. But the BLM‘found'otherwise, didn't they’-'f

' aA}‘ They dld but they don't deal w1th management of. 011 _%'.'

Q. Do yeu agree,hMr: Von Gonten, .that the Division,

AL _Exeuse-me; rephrase‘thatv.nl didn{t undefetand the. -
-question.
Q. Do you agree that the D1v151on durlng the hearlng

‘process can grant an exceptlon to Rule 347

MS. GERHOLT: Objection. Calls for_a,legal

.specuiatiOn;.

EXAMINER BROOKS: 1I'm going to overrule that
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. - Page 73
IObjection, and allow the w1tness to express his opinion

A. One more time.

Q. ‘Do you agree that the Division, through the hearing

- process, can grant an exception to Rule 347

' before the hearing‘Examiners, so I'm not very familiar with

: how the process works 1n detall

;34.11, no matter what the circumstance is, that this salty -

Mexico, and- that ' is what is proposed here.

‘area where there ig no protectable groundwater?
.threat to human health°

. Waste Management Faoility rulemaking, and as a result of that

_you have the regulations in Part 34.

‘A. I have not dealt with exceptions to rules before --

Q. ,So you can't offer us anythinglon that.particuiar,;;
'.fA. ~ That's correct.
Q. So you are here suggesting'thet, because of Rule

- dirt cannot be puthinvthat_trench?

A. The Commission has prohibited unlined pits in New
Q. Even ‘in a circumstance, Mr. Von Gonten, even in .an’

A Yes.

Q. . Even in a 01rcumstance where the salty dirt poses no -

JA. f;The arguments about threat to human health were

considered by the Commission during the pit rule) the Surface

Q. But ‘I mean as apply here to this circumstance where

we. have no protectable groundwater, and we have salty dirt

%wgq..w@mw«mm@w oz

oo
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that poses no threat to human health, it's your position, as

env1ronment bureau chlef they cannot dlspose of this dirt in

the trench even,lf that is a BLMeapproved procedure?.

A. - Correct.

- MR.. FELDEWERT: That's all the questions I have.

EXAMINER JONES: I'm going to defer to David.

'EXAMINER BROOKS: Okay.. So if the plan that they

have got approved by BLM, if it were modified to provide that-

they would take and haul thlS dlrt to a landflll would.you -

all have approved it?

THE WITNESS We said that we didn't need to weigh

© in on thlS partlcular 51te, that we told them-they'did-not

have to‘take'any remediation action,_that if they needed to

take actlon in accordance with a land management agency s

requlrements, then they should work w1th that agency If

to us about 1t

. that 1nvolved dlgglng and haullng, they dldn't'need to talk-

‘EXAMINER'BROOKS* 'Well BLM is requlred approval

sald "Okay, BLM requlres your approval

" correct?

THE WITNESS: -That is true.‘

T.SO lf they sald they were g01ng to- dlg and haul 1t and they - ||

. Do you give your .

'approval," there would be no,reason.foryyou to"deny it,

- EXAMINER BROOKS: But you are denying it because of

Rule 347
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THE WITNESS: Correct.

EXAMINER BROOKS: Okay.

Page 75

That's what I Wanted,to

understand. I think that's my only queStion.

"REDIRECT EXAMINATION

BY GABRIELLE GERHOLT:

Q. Just a couple of questlons for redlrect Getting'

?field waste?

back to. the salt 1mpacted s01l that is belng proposed to be

d%sposed_of, ‘Mr. Von Gonten, is that salt-impacted 5011 011'

"A. Yes, it is. - It meets the definition»bf oil field

waste.
:Q;;Y'SOfitfsibeyondva release?
A. . EXcuseSme, I;ddn‘t.understandithat.

MS. GERHOLT: I withdraw that question. No further

. questions.

MR. FELDEWERT: - I have no further questions.. .I do

have a brief closing .statement.

"EXAMINER JONES: Yeah.

'EXAMINER BROOKS: Since we didn't let Ms. Gerholt

‘THE WITNESS: -Mr. Broqks,

‘make an openingustatemént,,wé'oughtato --

am I excused?

EXAMINER BROOKS Mr._Chairman_is the»one'who,has

that authorlty

THE WITNESS: Mr. Jones,

- EXAMINER JONES: You are excused.

am I -excused?
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idisposing of -this salt—impacted soil. And,.after cohducting,

~ health, the tfenchfisftherele— already there because they

_uSed that dirt ae'clean £fill for the area,‘and_BLM'is surface
even been out there.O71

-have. this Rule 34.11. Thét'svour;wqoden approach. Over and -

out, done."

_Spot.te another. - In a circumstance like this, it makes no-

- sense.

- for admiﬁistrative"apprdval of this application. I think-

o Page 76|
MR. FELDEWERT: Mr. Examiner, as you heard today, -

the BLM employed this tool, this net environment benefit

analysis to determine in this circumstance the best ways of .

that analysis, they determined. that trench burial in this

circumstance made the most sense because there is no

protectable“groundwéter. "We have no issue about public

owner here, SO-that-shOUId'earry some ‘weight. The OCD»hasn't"z

But they sit here and say;sﬁWell,fwe are'notvgbing

te let you go forward with'the BLM-approved plan because we

'Ahd no ﬁattef what we de,yﬁhethef.we submit e Part
29 plan, as we thinkjis epplicable here,‘which.weldid,
becadse;that's a‘reeoénized exCeption.to.Rule 34, or any .
othef‘plen, they are just not 901nglto.approve, Wthh meens
theyvdon't want this company, as every other company, to be

running around.invthe 0il field hauling this dirt from one

Now,'RuleA34.1l‘may be some administrative roadbleek,

:
’
|

ctzsmationmcr

s
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. they are reading that Part 29 wrong; ‘I think that should
‘ have been approved heré,'and they would have their
4admihistrative exception, and we'could‘have,gone forward a

" long time ago. But for whatever reason, it's their wooden

_hearing process. And now we are at Examiner level. The

vfciféumsfanCes Wheré‘we,have an,area where évéryone_égfees
there is no‘protectéble-groﬁnawater,:wheré we have a_vblume
 §f»dirt that.poses'noAthfeat to human heélﬁh[vénd webaré
‘itfyiﬁg'té déai;ﬁith the'envifdnmental-issuefinbthe.mOS£
'efficiénﬁ? safeffashiohﬁl In_thét-ciréumstanéé, it seems to
.ﬁe.thét~that's where Qébneed anxéXCebtidn tévﬁhis-particular.
irule[vbecau§é tb'deny -~ just think;abdut‘this -- tpldehy
chat exceptibn, you ﬁould have to say}'"Wéll,rfirst'part of
'29‘aoésn't apply. Théfe is no éxééptiOn whatsoever, 
,thérefore, ﬁhere is .a éomplefe barrier.here.f _Which'me§ns
.zéhaﬁ eSsentiélly you afe géing to héve'tb craft an ofdef'that
_§AYSjwhy~the BLM is involvea-in conclgding thaﬁktrenéh bﬁrial

‘makes more -sense here, because that's their approved

- absolutely nothing>to'demonstrate why this dirt, salty dirt

Page 77

policy, they are not goiﬁg to aliow it.

But now we are in a different posture. We are in a

issue is, what makes sense here under this unique set of

A T A r— v oo

procedure.’

~ You are not stuck with this wooden approach that

they have put on up to this pbint, and they have offered you '§ .‘
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Jan exception should not be granted herew"So-we'ask that the
' Division' consider the record, weigh the facts and either.
1grant-anvexception to Rule 34.11-either‘by way of approval -

- underrPart 29,‘whichfis\1isted as an eXception to Rule 34.11_'

Part’29; or you can do it as a matter of accommodatlon.to BILM - |
the?authority.and the'power'to Weigh'the.facts and determine
what is best in this unique circumstance.

cleaere were getting nowhere with the environment board[ and

‘it's clear there is an area under this circumstance where it

. tarp, put it in that trench put that llner on top of that.

. . . Page 78
shouldn't be put out there in that ex1st1ng trench They

-c1te nothlng to you from Rule 34.11. They'have given you no

techn1cal-analys1s. They have glvenjyou no concerns. They
have'given,you no reason why you shouldn't put>this salty
d1rt in that ex1st1ng trench

. So it seems. to me that th1s case 1is one that clearly

‘calls for an exceptlon.to Rule 34.11.-eThere is no reason.why

because we have a release, historic releases‘that have
affected the environment and th1s 1s a plan that's g01ng to-
deal w1th that env1ronmental issue. " So you can do it under
and grant an exception here under your general powers to
grant exceptions to the rules of this agency because‘you have.x;

That's why we filed this application; because it was.

makes the most sense to take that dirt that's s1tt1ng on that

trench,:put four feet of'dirt_on top of'it, re-seed it like
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‘dlspose in'a pit 1s-1f'1t:falls under_one-of the other_rules, '

whether'itjs.30;@17, 29;Aet~cetera, ‘This plan.does not

‘with the standards of 34.11 or 34.13.

Page 79

everything'else, and we are done. And we're not haullng

btrucks-back and forth, not putting people in danger, not

generating;dust, aud not:generating exhaust. So we ask that

you fcllow the BLMvprocedure and grant an exception tolRule

34, | |
MS;.GERHOLT: Mr; Ekaminers, the OCD.aid not -choose

to_disapprovehthis_proposed plan because of a policy; It -

'denied the proposed plan because of the rule. _ Rule 34. 11 1s

clear that the only way that ‘an 1nd1v1dual is authorlzed to

fallen'under,Part.29f

You heard Mr chks testlfy that from- June 14

_Southwest Royaltles was aware that BLM requlred OCD's llke
japproval for the surface,remedy.' OCD ‘was justvunable;to -
provide it's like approval because the remedy does not comply

with OCD regulatlons

Agaln, Mr Von Gonten testlfled that the surface

remedylcanhct'be forced into Part 29 remediation plan becauee

the release did not enaanger public health or the

‘ environment, but the sait—impacted soil that is there, that
'is being dug and proposed to be buried on site is oil field

~waste, ‘and .0oil field waste must be disposed of in accordance

New Mexico 0il Coneervation Division has the
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Amethod for dlsposal of that salt 1mpacted soil.

'.disposing of thatjsalt—impacted soil on site?" The harm is
that if OCD fails to enforce-the-rules, the rules will be
suspect and people w111 not ablde by the regulatlons l We

eurrent onithe books[,and this is what we -need tOjfollow.

'-respectfullyArequest that you do not grant Southwest's

under advisement.

Page 80 %
authority to regulate old fleld waste within the state; BLM §
|
does not. So BLM may have approved a surface remedy, but
they.do not have the authority to regulate the oil field

waste. BLM can also approve the dig and haul method which.

you heard Mr. Von Gonten testlfy that OCD would not deny that

: Southwest Royaltles has argued "What's the harm in.

have regulatlons-for a purpose. They are wrltten They are

Therefore, the 0il Conservation Division would

bapplication for anlexception.

EXAMINER JONES: Okay. Thank you both.
MR. FELDEWERT: ~Thank you for your time.

EXAMINERIJQNES:d.With that, we will take case 14722
(Concluded. )
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