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IN THE MATTER OF THE APPLICATION OF
BLUE DOLPHIN PRODUCTION, LLC FOR: :
COMPULSORY POOLING, RIO ARRIBA : Case No. 14629
COUNTY, NEW MEXICO :

BLUE DOLPHIN PRODUCTION LLC’S RESPONSE
TO JICARILLA APACHE NATION’S MOTIQN TO DISMISS
Applicant, Blue Dolphin Production LLC (“Blue Dolphin”), through its uﬁdersigned
attorneys, Montgomery & Andre§vs, P.A., for its Resbonse to the Motion to' I’;)ismis's filed on
behalf of the Jicarilla Apache Nation (“Nation” or “JAN”), states: |
| SUMMARY
Blue Dolphin seeks an order from the Division for the compulsory pooling of an unjoined
mineral interest underlying the previously approved non-standard 21.0 + acre unit located in the
approximate E/2 SW/4 NE/4 of projected Section 27, Township 30 Nortﬁ, Rangé 1 East in Rio
Arriba County, New Mexico (“Subject Lands™). These lands are known as the Theis Ranch, the
surface of which was purchased on tﬁe open market by the Nation in 1985. The Nation also
purchased, and received by separate mineral deed, a 16.63125% unleased mineral interest in the
Subject Lands. This interest, except for the executive rights, is now held in trust for the Nation.
The remaining 83.3685% of the mineral interests continues to be owned by various members of
the Theis family and othér owners, all 6f whom have leased to Blue Dolphin. The leases on the

83.3685% are due to expire in October of this year.



BACKGROUND

-1 The Theis Ranch is generalfy located east of the boundary of the reservatioﬁ
originally established in 1887. The Theis Greenhorn Test Well No. 1 and the well spacing unit
are adjacent to the reservation boundary. |

2. On June 11, 1985, the Theis Company, as Seller, and the JAN, as Buyer, executed
a Purchase Agreemént for the sale of certain interests in the Theis Ranch by the Theis Cqmpany
to JAN. The Purchase Agreement included a number of reservations and exceptions.

3. JAN acquired from the Theis Company thé surface of the Theis Ranch by that
Warranty Deed dated June 21, 1985. The Warranty Deed was made subject to, and excepted,
reserved mineral interests and attendant rights.

4. JAN separately acquired from the Theis Company a portion of the oil and gas and
mineral interests (including the16.63125% ULMI in the Subject Lands) by that Mineral Deed
dated June 21, 1985. The remaining interests (83.36875%) were reserved and continue to be
owned by the Theis family and other third parties. These leases expire in October of 2011.

S. By Mineral Deed dated December 4, 1987, JAN conveyed the mineral interests on
the Theis Ranch, including the Subject Lands, to the Unifed States to be held in trust for the
Jicarilla Apaghe Tribe. However, the conveyance did not include the “executive leasing rights”.

6. In 2006, Blue Dolphiﬁ obtained oil and gas leases from the Theis fémily and the
other owners of 83.36875% of the mineral interests. Blue Dolphin planned to enter onto its
leasehold to obtain seismic data. The Jicarilla Nation waé informed, as was the BIA, but Blue
Dolphin was warned by the Nation’s attorneys that its access would _be denied.

7. AOn July 14, 2006, the .Ofﬁc'e of the Solicitor, U.S. Department of Interior, -

affirmed Blue Dolphin’s right to enter onto its lease lands and obtain seismic data on the -



underlying geology and expressly advised that “[t]he Nation cannot block the exercise of the
non-Indian Grantors’ reservgd rights... .” Exhibit 1. |

8. On August 19, 2008, Blue Dolphin made the first of several requests that JAN
participate in the Theis Greenhorn Test Well No. I (and other possible wells) with its fractional
mineral interest by a number of ways, including by lease, bvy operating agreement or by mineral
development agreement. While negotiations continue to this day, a participation agreement has
not been finalized and executed.

| 9. On October, 2OV,_ 2010, the Division approved Blue Dolphin’s appliéation to
establish a non-standard oil spacing unit comprised of 21 acres + situated outside the eastern
boundary of the JAN reservation. (Order No. R-13326). Althoﬁgh notified, neither JAN, BIA nor
BLM objected to the bivision’s consideration of the application.

10.  On March 8, 2011, the NMOCD. approved Blue Dolphin’s drilling permit for the
Theis Greenhorn Test Well No. 1.

11.  Under §70-2-18 of the New Mexico Oil and Gas Act, as operator, Blue Dolphin
has a statutory obligation to consolidate all of the interests in its oil spacing unit by voluntary
agreement or by compulsory pboling.

12.  To date, Blue Dolphin has been unable to obtain the voluntary participation of the

JAN with its 16.63125% interest. | |

13. On March 25, 2011, Blue Dolphin applied to the NMOCD for'a compulsory

pooling order which will consolidate all outstanding mineral interests in the 21 acre spacing unit

dedicated to the Theis Greenhorn Test Well No. 1.



POINTS AND AUTHORITIES

Since 2006, Blue Dolphin has made continuous, ongoing efforts to obtain the voluntary
participation of the Nation and has followed all the guidance of the BfA and the Nation to
include the Nation’s mineral 16.63125% interest iﬁ this project. To date, Blue Dolphin’s requests
for participation have not been denied, but neither have they received affirmative approval.

To prevent the loss of its leasehold property rights and to avoid the waste that would
inevitably result, Blue Dolphin seeks administrative relief to consolidate all the ibr.ltefes‘_ts in the
unit, including the exclusive right to drill the well and, if drilling is successful, to obtain an
allowaBle that will allow Bluq Dolphin to produce the well.

The JAN argues for the dismissal of Blue Dolphin’s Application, for three primary
reasons: (1) misrepresentation of the status of the Subject Lands, (2) their proximity to the
boundary of the Jicarilla Reservation, and (3) pre-emption of state jurisdiction by federal and
tribal law. Moreover, the JAN asserts that “[t]he. trust status of the Nation’s mineral interests
»l

applies to, and restrict the use of the entire mineral estate.

I. Blue Dolphin Relies on Multiple Sources, Including fhe Averments and Mapping of
the Jicarilla in Representing to the OCD the Location of the Reservation Boundary.

The Nation devotes much attention to the issue of proximity of the reservation boundary.
But regardless of the Nation’s own inconsistent positions on this particular matter, the
Department of Interior has affirmed Blue Dolphin’s right to enter onto and drill its leases on the
Subject Lands. Exhibit 1. Dismissal of Blue Dolphin’s Application is therefore not warranted.

in its Memorandum, the Nation contends that the entirety of the Subject Parcel lies within
the boundary of the Jicarilla Apache Reservation. Blue Dolphin disputes this contention, and

affirmatively contends that the Subject Parcel is bisected by the eastern boundary of the original

! Memorandum of Law In Support of the Jicarilla Apache Nation’s Motion To Dismiss and Reply In Response To
The Nation’s Special Appearance, pg. 11 (emphasis added).
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“reservation. It is Blue Dolphin’s position that only the western half of the Subj.ect Parcel is
~ located V\"ithin the currently surveyed reservation boundaries while the eastern half is not. This is
the position Blue Dolphin took before the Oil Conservation Division in Case No. 14548, and it is
the position Blue Dolphin takes now, on the following Bases: (1) although the Theis Ranch
property was purchased by the Nation and placéd into trust status, it does not appear (and the
Nation provides no evidence) that the reservation boundary has subsequently been moved; (2)
the averments of both the Nation and the Bureau of Indian Affairs do not dispute that the Subject
Parcel is divided east-west by the Reservation boundary, and that only. the western half is held in
trust; (3) recent maps, including those produced by the Nation itself, clearly demonstrate that
Section 27 is bisected by the reservation boundary.

A It does not appear (and the Nation provides no evidence) that the reservation
boundary was moved subsequent to the Theis Ranch being placed in trust.

Blue Dolphin does not dispute that the Theis Ranch property was purchased by the
Natién and, with the exception of the executive rights to the mineral interest, was placed into
trust status. But the Nation provides no evidence that the reservétion boundary was moved
subsequent to that purchase. Neither is there any evidence of a Tribal Resolution fequesting that
the Secretary of Interior place the Theis Ranch into “reservat'ion status” as referenced in Exhibit
A to the Nation’s Memo.randum. The boundary was initially set in 1887 by Executive Order.
Cotton Petroleum Corp. v. New Mexiéo, 490 U.S. 163, 166, n.1 (1989). It was twice further
defined in subsequent Executive Orders dating from the Roosevelt‘ and Taft administrations. Id.;
see also Merrion v. Jicarilla Apache Tribe, 455 U.S. 130, 133-134, n.1 (1982).

Blue Dolphin is uﬁaware of any boundary change posf-dating the acquisition of the Theis .
- Ranch. The Proclamation of Certain Lands as Part of the Jicarilla Apache Reservation that

appeared in the Federal Register on September 26, 1988, does not, itself, purport to alter the
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reservation bbunda;y, and Blué Dolphin is unaware of any Act of Congress or of the Secretary of
Interior that chahged the boundary. The burden should be placed on the Nation to demonstrate
that the boundary hals‘moved and that, as the Nation asserts, the entire Subject Parcel is in fact
completely within the Jicarilla Apache Reservation.

B. Previous averments of both the Nation and the Bureau of Indian Affairs
expressed that the Subject Parcel is divided east-west by the Reservation
boundary, and that only the western half is held in trust.

Blue Dolphin’s position that the Subject Parcel is bisected by the reservation bloundary is
con.sistent with the Nation’s own avermeﬁts'in this matter, as well as those of the Bureau of
Indian Affairs. The Nation filed its Special Appearance in this matter on or around April 25, -
2011. In that pleéding, the Nation stated as follOws;

| The western half of the SW/4 NE/4 of projected Section 27 includes certain
interests that are held in trust by the United States for the Nation, including the
surface estate and at least 25% of the mineral estate.
Special Appearance by the Jicarilla Apache Nation to Contest Jurisdiction, 1] 2 (emphasis added).
Curiously, no mention is made of the eastern half of the Subject Parcel, suggesting that the
Nation concurs in Blue Dolphin’s position.

Federal sources also support Blue Dolphin’s position. The Bureau of Indian Affairs, in a
April 25, 2011 letter to counsel for Blue Dolphin, stated: “Bureau of Indian Affairs (“BIA”)
records confirm that the west half of the Subject Parcel includes interests that are held in 4trust by
the United States for the Jicarilla Apache Nation (“Nation”), inciuding both the surface and a
split mineral estate.” Exhibit 2, Letter from Office of the Superintendent, U.S. Department of the

Interior to J. Scott Hall (April 25, 2011) (emphasis added). The letter goes on to assert that “the

surface and the split mineral estate in the west ‘half of the Subject Parcel is also subject to the



Nation’s jurisdiction,” and that the 40 acfe unit is comprised of “both the non-trust-half of the
Subjéct Parcel to the east as well as the western half. . ..”” Jd. (emphasis added).

Because both the Nation and the BIA have represented to Blue Dolphin that only thé
western half of the Subject Parcel is held in trust, Blue Dolphin relied on these representations in
its position before fhis board in Case No. 14548, as well as now.

C. Recent maps, including those produced by the Nation itself, demonstrate that
Section 27 is bisected by the reservation boundary. .

Blue Dolphin rélied upon recent mapping in support of its position in Case No. 14548,
and continues to do so in this matter. Publically available maps clearly demonstrate that
Township 30 North, Range 1 East in Rio Asriba County, New Mexico is bisected by the
reservation Boundary. See, e.g., Exhibit 3, National Geographic topographic map of region. More
‘ specifically, a map produced by the Nation and distributed in CD-ROM format clearly
demonstrates that Section 27 of the same Township and Range is bisected by the reservation
boundary. See Exhibit 4, Carlisle Regional Structure Map, Database Sample CD-ROM, Jicarilla
Oil & Gas Administration. These maps only serve to reinforce Blue Dolphin’s position, and the
Nation has produced no contrary mapping demonstrating that Blué Dolphin’s positioh is in error.
II. Consolidation Is a Condition Precedent to t-he Assignment of an Allowable.

In New Mexico, an operator which has drilled or proposes to drill a well oh a spacing or
proration unit with divided mineral ownership has a statutory obligation under the New Mexico
Oil and Gas Act® to pool those interests through voluntary agreement or by an order of the
Division and then dedicate that acreage to the well. Section 70-2-18 of the Act provides, in part:

A. Whenever the operator of any oil or gas well shall dedicate -lands
comprising a standard spacing or proration unit to an oil or gas well, it shall be the
obligation of the operator, if two or more separately owned tracts of land are

2 NMSA 1978, § 70-1-1 et seq.



embraced within the spacing or proration unit, or where there are owners of
royalty interests or undivided interests in oil or gas minerals which are separately
owned or any combination thereof, embraced within such spacing or proration
unit, to obtain voluntary agreements pooling said lands or interests or an order of
the division pooling said lands, which agreement or order shall be effective from
the first production. Any division order that increases the size of a standard
spacing or proration unit for a pool, or extends the boundaries of such a pool,
shall require dedication of acreage to existing wells in the pool in accordance with
the acreage dedication requirements for said pool, and all interests in the spacing
or proration units that are dedicated to the affected wells-shall share in production
from the effective date of the said order.

NMSA 1978, § 70-2-18(A) (1969).

| However, where the operator does not accomplish voluntary or compulsory joinder, it
must still account'andpa’y’prodﬁcﬁon proceeds to the owner of the un-j oined interest. Section 70-
2-18(B) of the Act provides: | |

B. Any operator failing to obtain voluntary pooling agreements, or failing to
apply for an order of the division pooling the lands dedicated to the spacing or
proration unit as required by this section, shall nevertheless be liable to account to
and pay each owner of minerals or leasehold interest, including owners of
overriding royalty interests and other payménts out of production, either the
amount to which each interest would be entitled if pooling had occurred or the
amount to which each interest is entitled in the absence of pooling, whichever is
greater.

NMSA 1978, § 70-2-18(B) (1969).

These statutory provisions, however, do not constitute the full scope of the operator’s
duties. Réther, under the Division’s implementing rules the consolidation of unpooled interests is
a necessary .regulatory pre-requisite to the assignment of an allowable to the well. Without an
allowable, the well may not be lawfully produced unless an exception is obtained. Division form
C-102 expressly requires the consolidation of interests as a condition to the assignment of an

allowable:



NO ALLOWABLE WILL BE ASSIGNED TO THIS COMPLETION UNTIL
ALL INTERESTS HAVE BEEN CONSOLIDATED OR A NON-STANDARD
UNIT HAS BEEN APPROVED BY THE DIVISION.

See Oil Conservation Division form C-102; Exhibit 5, attached.

The conditions of approval on these forms originate from the requirement of Part
19.15.16.19A NMAC of the Division’s rules, wh_ich.provides for the assignment of well
allowables:

ALLOWABLES AND AUTHORIZATION TO TRANSPORT OIL AND GAS:

A. The division may assign an allowable to a newly completed or re-
completed well or a well completed in an additional pool or issue an operator
authorization to transport oil or gas from the well if the operator:

{1) has filed a complete form C-104;

(2) has provided a sworn and notarized tabulation of all deviation tests the
operator has run on the well, and directional surveys with calculated bottom hole
location, in accordance with the requirements of 19.15.16.14 NMAC,;

(3) has dedicated a standard unit for the pool in which the well is
completed, a standard unit has been communitized or pooled and dedicated
to the well or the division has approved a non-standard unit; and

(4) 1is in compliance with Subsection A of 19.15.5.9 NMAC.

. Part 19.15.16.19A NMAC (emphasis added).
The establishment and issuance of allowables by the Division is among the nature of
important regulatory functions performed throughout the state, including on Jicariila reservation -
lands that was recognized in Cotton Petroleum v. New Mexico:

The district court found that “New Mexico provides substantial services to both
the Jicarilla Tribe and Cotton,” including “spend[ing] approximately $3 million
per year in providing on-reservation services to Cotton and the Tribe. In addition,
the court found that New Mexico does not discriminate against the Tribe or its
members in providing state services; indeed, the State spends as much or more per
capita on members of the Tribe than on nonmembers. The court further found
that New Mexico provides services on the reservation not provided by either the
Tribal or Federal Governments, and provides additional services off the
reservation that benefit the reservation and members of the Tribe. Finally, the
court found that the State regulates the spacing and mechanical integrity of
wells located both on and off the reservation.



Cotton Petroleum Corp. v. New Mexico, 490 U.S. 163, 171, n.7 (1989) (citations omitted)
(emphasis added). S

~Should the Division grant the Nation’s motion to dismiss the instant.proceedingé, Blue
Dolphin will be precluded from having issued an allowable under State law, unless a separate
'es(ception is obtained. Dismissal would therefore contravene the Division’s statutory obligation
to prevent waste and to protect Correlatiye rights.
HI. The Nation Cannot Prevent Applicant’s Use of the Subject Lands.
In its Memo_randﬁm, JAN asserts that “[t]he trﬁst status of the Nation’s mineral interests

3 As the Nation would have it, its

applies td, and restrict the use of the entiré mineral estate.
recent acquisition from a private, off-reservation land owner of a 16.63125% fractional interest,
or even 0.1663125%, makes the remaining interests unavailable for use by its owners. Those
private owners (Blue Dolphin, Theis, et al.) may obtain the right to use thefr own property

through the federal and tribal regulatory schemes, according to the Nation.

A. The Nation has warranted that the private owners may exercise their
reserved rights.

The process through which the JAN purchased the surface and the fractionlal mineral
interest from the Theis Company involved, among other steps, performance under a purchase
and sale agreement and the rendition of a title opinion by the Department of Interior’s Office of
Solicitor which included a requirement that the Nation deliver an acknowledgement the reserved
interests did not adversely affect the Nation’s use of the acquired lands. These procedures are
discussed at length in that July 14, 2006 Legal Opinion Concerning Jicarilla Apache Nation
Authority as 25% Mineral Interest Owner on the Theis Ranch dated July 14, 2006 by the Acting

Regional Solicitor. Exhibit 1. The Solicitor’s opinion, in pertinent part, provides:

3 Memorandum of Law In Support of the Jicarilla Apache Nation’s Motion To Dismiss and Reply In Response To
The Nation’s Special Appearance, pg. 11 (emphasis added). . '
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The Solicitor’s preliminary title opinion explicitly required that “prior to closing,

the tribal chairman or tribal attorney must write a letter stating that he is familiar

with all of the exceptions set forth in the title binder and that they will not

adversely affect or interfere with the Tribe’s contemplated use of the land.” [...]

The Nation has objected to the survey and wants to deny Discovery Exploration

surface access to the property and threatens to prosecute the exploration company

for trespass and/or confiscate equipment brought onto the property. The Nation’s

proposal would be a repudiation of its guarantee that the reservation of 75% of the

fractional mineral interest beneath the property involved in its transaction would

not interfere with its use of the land. The Nation cannot block the exercise of the

non-Indian grantors’ reserved rights through their lessee and agents.

With the Nation’s acknowledgement, it agreed and in fact guaranteed that it was
acquiring the fractional mineral interest subject to the full and entire set of rights attendant with
the private mineral rights. These rights were to be undiminished and would include the right to
rely on the full panoply of legal rights available to the owner of any oil and gas interest in New
Mexico, including the right to seek the consolidation of interests by voluntary agreement or
under a compulsory pooling order. As the Solicitor’s opinion makes clear, the denial of the
private owners’ rights is a “repudiation” of the Nation’s guarantee that the un-acquired interests
would be unaffected.

B. The Nation is estbpped from denying the State’s jurisdiction.

For the reasons set forth above in Part IIL. A, the Nation may be estopped by principles of
equitable consideration from denying the consolidation of interests. See City of Sherrill, New
York v. Oneida Indian Nation of New York, 544 U.S. 197 (2005) (holding that equitable
considerations of laches, acquiescence, and impossibility barred tribe’s claim that its open
market purchase of certain parcels unified fee and aboriginal title in the 'parcels such that the

tribe could assert sovereign dominion over the parcels and avoid payment of city property taxes -

on the parcels). The court in Sherrill wrote:
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If [the Tribe] may unilaterally reassért sovereign control ahd remove these parcels

from the local tax rolls, little would prevent the tribe from initiating a new

generation of litigation to free the parcels from local zoning or other regulatory

controls that protect all landowners in the area.
Id., 544 U.S. at 220. |

Similarly, in our case, the Nation must Vbe estopped from repudiating its guarantee to
other interest owners, so as to protect the non-Indian grantors’ reserved rights.

C. It is entirely unclear from the case law that tribal sovereign immunity
operates to bar State jurisdiction over tribal interests in administrative
compulsory pooling proceedings.

In this action, Blue Dolphin is attempting to pool the executive interest reserved to the
tribe when the Theis Ranch property was placed in trust. In its Memorandum, the Nation -argues
that principles of tribal sovereign immuﬁity operate to bar State jurisdiction to compel pooling of
the Nation’s interests. Blue Dolphin’s review of the case law demonstrates that this is not
entirely clear as a matter of law. In fact, federal courts have repeatedly noted without comment
the jurisdiction of State administrative bodies to involve tribal interests in compulsory pooling
proceedings. Dismissal on the ground proposed by the Nation would therefore be inappropriate.

In Same.dan Oil Corp. v. Cotton Petroleum Corp., 468 F. Supp. 521 (1978), a federal
district court held that restricted Indian land could not be in?:luded in a drilling and spacing unit
created by orders of the Oklahoma Corporation Commission and pooling arrangements
establishéd by those orders until such time as those orders were considered and approved by the
Secretary of the Interior or an authorized representative. However, once thg subject orders were
submitted fpr consideration as i)art of a proposed communitization agreement and that agreement

was approved, the land became subject to the unitization and pooling orders of the Commission.

Id. at 526-27. Accordingly, Blue Dolphin does not dispute the existence of the federal regulatory
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scheme, but submits nonetheless that State jurisdiction over Indian interests for purposes of
compulsory pooling was proper under Samedan, as well as under the following cases.

In Assiniboine and Sioux Tribes of the Fort Peck Indian Reservation, Montana v. Calvert
Exploration Co., 223 F.Supp. 909, 910 (D. Mont. 1963), the court noted that, just as in this
matter, the tribes moved to disrﬁiss Calvert’s compulsory pooling application on the ground that
the Montana Oil and Gas Commission was without jurisdiction over the tribes or the oil and gas.
The court noted withouf commenf that the Commission entered an order dehying the tribes’
motion to dismiss. On appeal, in Yoder v. Assiniboine and Sioux Tribes of the Fort Peck Indian
Reservation, Montana, 339 F.2d 360, 362 (9" Cir. 1965), the Ninth Circuit noted that Calvert
invoked the Montana state compulsory pooling statute “and, over the Tribes’ objection, secured
from the Commission an order combining the several tracts into a single ‘épacing unit’ and
‘pooling all interests in the spacing unit for the development and operation of the spacing unit.””
This ﬁnding was made without comment, and did not serve as a factor in the court’s holding.

The cases cited by the Nation discuss tribal sove?eign imfnunity only in the context of
lawsuits brought in State court. Although the Nation characterizes the case law as holding that
“[t]he Nation has sovereign immunity and is not subject to adjudicative pfbceédings in State or
Federal tribunals,” (emphasis added), the cases cited do not stand for this broad proposition.
Nowhere in these cases is the doctrine construed so broadly as to be applicable in any
“adjudicative proceeding” in any State “tribunal.” Instead, the cases discuss tribal immunity from
“lawsuits” brbught in State “courts.” See Kiowa Tribe v. Mfg. Technologies, Iné., 523 U.S. 751,

754 (1998) and other cases cited in the Nation’s Memorandum at 12. Blue Dolphin respectfully

suggests that a compulsory pooling proceeding before the New Mexico Oil Conservation
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Division is not a “lawsuit” and that the Division is not é “court.” Tribal éov'ereign' immunity
should not apply.
1V.  Conclusion

In light of the foregoing, the Nation’s motion to dismiss must be denied.

Respectfully submitted,
MONTGOMERY & ANDREWS, P.A.

By: . e (/Qve/{
J. Scott Hall, Esq.
Seth C. McMillan, Esq.
Post Office Box 2307
Santa Fe, New Mexico 87504
(505) 982-3873 :
Attorneys for Blue Dolphin Production LLC

Certificate of Service

I hereby certify that on May 26, 2011, a true and correct copy of the foregoing was e-
mailed to the following, and that copies were hand-delivered to all counsel in attendance at the
May 26, 2011 hearing before the Oil Conservation Division:

Ms. Sherryl Vigil, Superintendent
Bureau of Indian Affairs

P.O. Box 167

Dulce, NM 87258
Sherryl.Vigil@bia.gov

Dixon Sandoval, Director

Oil and Gas Administration
Jicarilla Apache Nation

P.O. Box 146

Dulce, New Mexico 87528

(575) 759-3485
dixonsandoval@jicarillaoga.com

Shenan R. Atcitty, Esq.

2099 Pennsylvania Ave., NW
Suite 100

. Washington, DC 20006
shenan.atcitty@hklaw.com

Ms. Jami Bailey, Director

Oil and Gas Conservation Division

Department of Energy Mineral and Natural Resources
1220 S. St. Francis Drive '
Santa Fe, NM 87505

fdavidson@state.nm.us

David Brooks, Esq.

Oil and Gas Conservation Division

Department of Energy Mineral and Natural Resources
1220 S. St. Francis Drive

Santa Fe, NM 87505

fdavidson@state.nm.us

Herbert A. Becker, Esq.

JA Associates, LLC

2309 Renard Place, SE, Suite 200
Albuquerque, NM 87106
(505)242-2214
herb.becker@jaassociates.com

J. Scott Hall
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Interest Gwner on the Thels Ranch

- ;Your fetter, dated June 9, 2006, requested a legal oplmon n response to several quecuons

regarding the Theis Ranch property, which was purchased by the J icarilla Apache Nation

. (“Nation™) in 1985 with a reservation of 75% of some fraction of the ; remaining mineral interest,"
- mcludmg executive leasmg nghts being reserved by the non-Indian gtantors “The surface and
o 5% of the fracnonal mmeral interest acqmrcd by the Nation Were placed in trust m 1997

_+ The mmeral deed, Warranty deed, qmtclaxm deed and purchase agreement mvoIved in that
. transaction all cofifirm that the non-Indian grantors reserved and retained the full-and entire
._'mmeral estate associated with their ﬁ'actlon The Federal Reglster Notice placmg the'land in
~ “trust also acknowledged this reservatlon. The Solicitor’s preliminary title opinion explicitly
.~ required that “prior to closmg, the tribal chairman or tribal attorney must write a letter stating
.. that he is familiar with all of the excephons set forth in the title binder and that they will not
-adversely affect or interfere with the Tribe’s contemplated use of the land. 3 Although the o
. package provided to us did not include the Tribe’s letter or resohmon, a memorandum fromthe -
. Area Direttor to the Superintendent, Jidarjlla Agency, Qated December 15, 1987, indicates that
_ - such a Tribal resolution and understandmg was to have been completed pnor to closing and the _
... acceptance of the property into trust status.*. Since the property was placed in trust status we
' assume that the Natxon did make the reqmred ﬁndmg :

YA fractwn of the mineral mterests or “estate  had been se‘ir'ered an'd cOui}eYed' to sép arate parties
* . prior to the sale of the land to the Nation.:
2 See Proclamation of Certain Lands as Part of the Jicarilla Apache Reservanon 53 Fed. Reg.

37355, 37356 (1988) (“parcels are subject to all valid rtghts reservations, right ofways,
exceptions and easements of record”) (emphasis added). :
> Memorandum from Arthur Arguedas, Attorney-Adviser, Southwest Region, to Area Dlrector

*Albuquerque Area Office, Bureau of Indian Affairs, Dec. 8, 1987 at 2.
-4 Memorandum from Area Director, to Superintendent, J':canlla Agency, Dec. 15, 1987 at 1—2

- ‘MI Taylcr also mdmated he will be obtammg & tribal council resolutmn indicating the Tribe

o
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~"The current recjuest' is for Dlscovery Eiplorauon to conduct a seismic survey of the property’s

minerals as an agent for the private minerail interest owners, who have leased their oil and gas -

"+ ‘interests to Blue Dolphm The Nation has objected to the survey and wants to deny Discovery
. Exploration surface access to the property and threatens to prosecute the exploration company
. for trespass and/or conﬁscate equipment brought onto the property. - The Nation’s proposal

would be a repudiation of its guarantee that the reservation of 75% of the fractional mineral
interest beneath the entire property involved in ifs transaction would not interfere with its use of

" the Jand. The Nation cannot block the exercise of the n0n—md1an grantors reserved rights

through theu' lessee and aoents S . —

" The matenals prov1ded to us mcluded a memorandum written by the Nordhaus Law Fu'm for the
_*_-Nation, dated May 26, 2006. We disagree with the conclusions in this memorandur as it -
- ignores.the tenancy in common that the Nation shares with the non-Indian grantors forthe -
- mineral estate as explained below. The Federal law and concepts cited in this document: apply to -
- the 25% fractional interest held by the Nation and the United States, but not to the 75% fractionial
-~ interest reserved by the non-Indian grantors, which is Subj ect to state law and regulation. Thus,

ina dispute before a federal court with jurisdiction, it is most likely that pnnclples of property

~ law and oil and gas faw from the state 6f New Mexico would apply. We haw e prowded the ‘
_' apphcable citations in our discussion below. -

. We agree that the United States and the Nmon would have to approve acuons on the 25%
- fractional interest but no approval is required for the non-Indlan grantors to access, explore and
s produce their 75% interest of the mineral estate held in common. A federal court could enjoin

the Nation and the United States.from interfering with the legitimate exercise of the co-tenants’

‘rights on this property. The Nordhais memorandum states that nio procedure exists to comipel

- the Nation’s ‘approval of the seismic penmt, however; sich permission is not required and if such - - '

~ permission is “allegedIy denied by the United Statés and/or the Nation, a federal court could -

. iSsue.an mjuncuon that do€s compel recognition of the co-tenants® right to conduct the survey

. without explicit permission from the Federal and Indian co-tenants. We also disagree that the
fact-of whether or not 0il/gas exists beneath the property that could be revealed in a seismic -

survey is a trade secret. Trade secrets are compilations of information used in one’s business.

6

. The Natlon has not conducted its own smveys and thus there are no potenual trade secrets to be

‘ fanuhar with all of the excepuons set forth in the title bmder and tha: they will not adversely

- affect or interfere with the Tribe's contemplared use of the land.”) (emphasis added).. '

.? Alease by one tenant in common is valid and effectual to the extent of the Iessor’s interest and
- “entitles the lessee to accupy, use, and enjoy the premiises as fully as the lessor himself might do

but for the lease.”. Aller, W.W., Effect of Lease Given by Part Only of Cotenam;s, 49 ALR.2d

' 797 (1956, updated 2002);Williams v. Sinclair Refining Co., 39 NM 388 (NM 1935). “The lease
does not bind the interests of nonjoining owners ... but .. . the lessee does not begome a trespasser
* "as to the nonjoining owners, nor liable to pay them rent or anything as for the value of his use
- and occupation while they are not excluded.” Jd. The owners of an undivided interest have “the
‘capacity and right to execute avahd lease” and the “lessee becomes for the tetm of the lease
. substantially a cotenant of the nonjoining owners.” Id. Clearly, Blue Dolphin and its agent,
Discovery Exploration enjoy the same rights and privileges for e\plormg and producmg the :
- minerals on these lands as the non-Indian grantors who reserved them.
"+ 8 Ruckelshaus v. Monsanto Co., 467 US. 986 (1984); Kewanee V. Bzcron 416 U:S 470 (1974)

' Inre Bass. 113 8.W.3d 735 (TX 2003),
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revealed by a co-tenant exercising its legitimate right to compile its own survey information
- regarding its portion of the mineral estate. To the extent the Nation fears condemnation because
. -the survey may reveal that there is no oil and gas present, inhibiting future leasing actions on
. -their part, their single protection is to lease their property before the resuits of the survey are
* made known. They will not have a legitimate claim against their co-tenants. for compiling their
 owndata and forming thelr own concluswns regardmg future development of their.75%
- ﬁ‘actlonal interest. : ‘

- ; f The followmg provldes answers to the specific questmns posed in your leﬁer .
1., Can the Natlon deny use. of the surface or sub-surface by Discovery?

IR The short answer is no.’ The Natlou cannot deny. DISCOVEL’) access or reasonable use of the
. ~ surface or sub-surface ‘because that would be an interferénce in the ¢o-tenants’ ) ght to explore
, " and produce thieir 75% fractional mineral interests. The Nation is 2 tenant in- common with the -
" ‘non-Indian mineral interest owners and each co-tenant has the independent nght to develop its
". ..share of the mme;ralsnnd.erihesurfaee ‘Moreover, when the mineral estate is severed from the
*surface by d mmera.l deed or oil and gas Jesse, such action creates mthe mineral owner “inherent
surface rights to find and develop the minerals.”® That i is, the mineral owner is the dorminant -
" estate and the surface interést owner is the servient estate, which means in this case that the non-
... Indian mineral owners have résefved an easement granting them access to the stirface of the
. . property they separaiely conveyed to the Nation, to explore and develop their share of the
. . minetal estate.” Placmg the Iand in trust did not extinguish or modify the non-IndJan grantors
reserved nghts or implied easement to explmt the nunera.ls they reserve(L ’ ;

a W‘lllams V. Smclazr Rq‘imng Co., Inc., 39 N.M. 388; 391 (NM 1935) (“As co-tenants of the
, propert}, each haEI a right to the equal- use ‘and ergoyment thereof.... The nght of each to-occupy -

- -the premises is one of the incidents of a tenancy in common. Neither tenant can lawfully exclude

" ‘the other... If, for any reason, one does not choose to assert the right of common eruoyment, the
- otheris not obhged to stay out.”) cmng Prairie Qil & Gas Co.'v. Allen 2 F.2d 566 8" Cir _
~+1924) (“A tenant in common may .. let his own share of the common property .as long asthe

. lesser recognizes the title of his lessor and his cotenants, he is entitled to enjoy the possession _
-under the terms of his lease, and cannot be ousted-therefrom by another cotenant.” The. Prazrze o
+ | Oil case has been adepted by the Tenth Circuit Court of Appeals, which would make it - SEREE
~ spplicable to the Federal court in New Mexico. " Williams has not been repealed or modlﬁed by :
-+ "'the New Mexico state courts and was fo]lowed in numemus cases xncludmg Estate of Duncari v.
o Km.s'olvmg, 133 N.M. 821 (2003).
+ *Kysar v. Amoce Prod. Co., 135 N. M 767 (Nl\I 2004) (“The nghts ofa mmeral owner, when
~ those rights have been severed from the surface are implied servitudes, or easements created by
-niecessity.”” Mineral estate co-tenants or oil and gas lessees have the right to explore drill, mine,
" and produce oil and gas and associated with that right gain. “by implication the right to enter
. -upon and use as much of the surface as may be necessary for the lessee’s operations.” The legal
... basis for this rule is that when a thing is granted (or reserved) “a]l the means to obtain the fiuits
‘and effects of it are also granted.”).
. >Amoco Prod. Co. v. Carter Farms Co., 103 N M 117 (NM 1985) (“The mineral lessee is
.- enfitled to use as much of the surface area as is reasonably necessary for its drilling and
'productwn operatmns ‘The miperal lessee ] su.rfaee rights and the semtude [dommant estate] it

. p"_ Cy arn (o temmmy £a w
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) i. -_A Surface Use o

There are five deﬁmng elements of the easement resewed by the dormuant rmneral estate
owner :

1 Mmeral interest owners or lessees may only make such use of the surface as
reasonably necessa.ry to produce the oil and gas.

i} 2. Useof the laud must not violate the accommodation doctnne wluch protects ex1stmg
uses of the land by the surface owners that may be impaired when there are other established
~ mdustry practices that can be used as an altemative that-do not mterfere with the existing use

. 3. The surface use st bc related excluswely to obteumng the mmerals under the
- servrent estate. o o

AL If the lessee cannot necromte an agreement wrth the surface owner, cla.rms of
~ excessive or negligent damages must be resolved by lxtlgatron or arbmatlon_

5 Contract or lease clauses may curtail the nghts of use of the mmeral OWNErs Of lessee

o In th1s case the Natron did not place any restrictions on the sutface use in the conveyance - ,
 .-documents it executed when acquiring this propeity.. Therefore it is our conclusxon that the non-
- Indian mineral interest owners and their lessees and agents may enter the property without .
permission from exther the Nation or the Umted States to complete the seismic survey
- Moreover, they may proceed to. drill wells or make othér reasonable uses of the surface to
- de» elop and produce the oil and gas tq which they are eutxtled :

i3 the surface owner (here the United States as trustee for the Nation) interferes with reaSOnabIe
‘access and use by the mineral estate owner, it can be liable for consequential damages to the -
lessee (and co-tenant mineral owners) or subject to mjuncuon. The surface owner cannot deny -
‘the agents or lessees of the co-tenant mineral owners access to the surface or sub-surface ‘por can
they attempt to prosecute a tréspass action or confiscate equipment. Therefore the Nation
carmot bar entry of Discovery Exploration, nor could it lawﬁllly prosecute a trespass action
: d!or couﬁscate eqmpment . : : :

holds hou ever must be exercxsed with due regard for the nghts of the surface owner 4
" However, the lessee and/or co-tenant does not have a duty to completely restore the suiface .
estate to its original condition as it existed prior to the commencement of drilling operations in
. theabsence of an express provision in the mineral lease or granting instrument.): See also Carter
Farms Co v, Amoco Prod. Co., 23 N.M. St. B: Bull. 1174 (NM 1984) overturned on other - '

grounds (103 N.M. 117 (1985)) (“A mineral rights lessee has the dominant estate and the surface

e . owner the subservient estate. The lessee of the mineral estate has a ﬁmdamentally supenor .

. position, which entitles him to the free and uninhibited use of the surface estate to such an extent

- asis n:asonably necessary to explore for and develop mxneral productlon ). S
'_3'.‘°Id ' :
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: B S ub—swj’ace Use——M'meraI Development and Exploratzorz |

ks B The non-Indian owners have reserved 75% of the fractional mineral interest or-estate and the |
_ ' Nation has agreed this would not interfere with thelr use of the land. A severed mineral estate :
. -_thh CkCCUthC rights consists of ﬁve specific rights:!! ‘ :

nght to mgress and egress for exploratlon and dev elopment
nght to lease and assign the right of entry; '
o ght to receive ho,nus-paym_ent‘s;' '

right to delay r_entéls;ﬁand, .

right t‘o:receive_yroyaltysgayments." |

7.°~ AW .N":-*

, ‘Each of these incidents of ownershlp ‘can be oonveyed separately and become estates apart fmm
.. the others, except for-the executive right o enter into feases.!? Inthis case, the non-Indian
' grantors reserved or retained all of the five ownership Tights for their 75% fractional interest.
- The Nation obtained the same five rights for its 25% fractional interest, but that act did not
: extmguxsh the rights of i its co-tenants or provide the Nation with total control of development of
. the minerals under the property. The only way to obtain such contro] and prevetit explorahon for
' and development of the oil and gas under this property would be to-obtain 100%, of the mineral
estate’or 100% of the right of ingress and egress for exploration and- development, ‘which. the
' Nation did not accomphsh in the conveyance documents executedin 1987 -The 25% interest of -
the Nation is subject to the federal regulatory scheme but the 75 % interest- of the non-Indians i is
.- mot subject to federal regu]atton or appmvaL : »

In this case the Natxon and the non-Indlan mineral estate owners are concurrent owners or-
" tenants in common. The joint owners have separate but undivided interests in the minerals and
‘each oWwns a separate fraction, but it is not possible to 1dent1_fy whlch part belongs to which co-
*-tenant. That is, each fractional owner controls its percentage of the entire mineral déposit under
- the entire property and has the right to present possession of the property at the same time. The
o only way to give either co-tenant complete control of any piece of the property or mineral estate
s to partition the undivided interests of equal dignity by judicial decrée.” Such an allocatlon of
~ specific portions to each owner would require protracted litigation; it would be more desirable {o
_resolve dlfferences between the co-tenants by negotiated agreement ; 1f posstble :

. When concurrent ovmers of the mineral estate disagree about exploration or development ofoil
_and gas resources, any one of the co-tenants may: proceed w1thout consent and over the objection
. of other co-tenants wn‘hout bemc, considered to be in trespass The courts hav e found that &

"H’VGFossleuels Co. v: Roach 99N M. 216 (NM 1982).
Y 4
- B Sims v. Sims, 12" N M 618 (1996) (“The purpose of pamnon is to create a way for the pames
B 1o avoid the i inconvenience and dxssensmn caused by the inharmonious jOlIlt possessmn of the :
oproperty”). ¢ s
- M Williams v. Sznclaeref ning Co., Inc, 39 NM 388, 391 (NM 1935) Prame 011 & Gas Co v.
- Allen, 2F.2d 566 (8“' Cir. 1924) .
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tenant in. common (or the tenant’ s lessee) has the nght to remove minerals. from the j _]0 P'
S owned property because an interest in minerals can only be enjoyed by developing them. > Ifno .
fninerals are found or drilling produces a dry hole, the co-tenant ‘who began the work is liable for
' 100% of the costs.'® If, however, oil and gas are found, it is not possible to produce onlya
. fractional interest of the resource as all co-tenants have their fractional ownership of whatever i is
.~ produced. If production occurs, the remammg co-tenants are entitléd o, their share of the
proceeds but are also résponsible for paying their share of the costs of development. " This
" sharing is usually accomplished by means of the non-consenting co-tenants being force pooled
into the development ofa successful well under state law. The developm<r owners must account .
" to'the non-consenting owners and ziot deny the non-consenting owners the nght to develop '
mdependently or to lease for development.'® Even though the Nation is not subject to state court
i Junsdxcuon, the United States, which holds the legal title to the trust land and minerals, could be
. enjoined by a Federal eourt to join in the developmem to protect the Nation’s inferests, using
. applicable State and 10% Circuit dec1smns regardmg oil and gas law and the nc'hts and
' respons:blhnes of co-tenants

2. If not, w hat actwn would the Natlon and BIA have to follow to protect the Natmn §
surface estate"

o Since our answer t6 question one s #o, the Umted States would have a trust responsﬂnht} to
- protect the Nation’s surface intérests from unreasonable or. neghgent use by the co-tenants and
" their lessees. The best way to achieve that protection woiild be to enter into a surface
dlsturbance agreement with the oil and gas lessee, Blue Dolphm and/or the exploration -

' company, Discovery Exploratlon In a negotiated agreemient, specific protections could. be set
out for the surface lands as well as remediation anid clean-up requirernents after the sp ecific
exploratlon and dgvelopment operations were completei An agreemnent would: be énforceable

~as a confract rather than seeking damages under a negligence claim for unacceptable surface
. disturbance from the co-tenants exercising their legal rights to explore for and develop the ol .
and gas after the surface dlsturbance occurs and is found by mspectxom

_ You d1d not ask, but we offer the recommendahon that the Nanon achvely partlcxpate inthe =

. -exploration and development activities to protect their mineral interests rather than wait to see if -
* the survey results produce’ negatwe results or a forced poolmg action of some: type is attempted
‘to share proceeds fiom a producing well. ‘That is, it would be a positive protection step to enter

© into aleasing agreement or option agreement Ifthe Nation wants to have compléte: control over

_the mmeral estate it should attempt to purchase the mterests its does not own or seek to partition

15 Id.
L5 ' A ' ' S
Y Prairie Oil v. Allen See also Carter Oil Co V. Crude 0il Co., 201 F.2d 547,551 (10" Cir.
. 1953) (“Whﬂe there is no fiduciary relationship between tenants in common, if one co-tenant
"+ comes into possession of funds belonging to his co-tenant, he becomes trustee of such funds and
* stands in fiduciary- relationship to h1s co-tenant w1th respect thereto ’)

* Prazne Qllv Allen.
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~ the interests it-does own, although partmon of fugitive 011 and gas Tesources is qmte dlfﬁcult and
* would involve Iengthy and expensxvc hnganom ' : A

h In conclusmn, we do. not believe that Discovery; E\ploratlon can be excluded from reasonable
. surface use to conduct the seismic survey. The company would not be in trespass and it would
- . 'be unlawful to confiscate its equipment when it entered the property. Discovery does not need

.explicit permission from the Nationi or the United States to'proceed with exploration and -
-+ 'develppment of this property. Any attempts to block access or take otheér advefse actions could
- result in Hability against the United States as Trustee and the Nation for preventing legitimate ,
" .. access to and use of the joint rnineral estate and its associated surface easement by the lawful co- -
. tenants to the property. Werecommend negotiation agreements and active participation in the
. process as the best protectlon of the Nation’s surface and mineral rights. The United States does
‘not have a- ﬁducxary obligation to manage the negotlahon of Ieases for the Natién’s mineral '
estate.'® But we do reconimend that a surface use agreement be negot:ated for all. exploratmn and
'deveIopment actmtxes

: Ifyou have any quesuons or reguxre any ﬁlrther mfom]auon, pleasc call meerSue E. Umshier
: the attomey pnmanly responsxble for this matter at 50:-248—5612 ‘

- ‘cc Georoe Tetreault, SWRO Real Estate Servu:es BIA

L Shashone Indian Tr:be of the Wind Rwer Reservatzon V. Umted States, 364 F. 3d 1339 1349 50 :
(F ed. Cir, 2004). - P : .



United States Department of the Interior

BUREAU OF INDIAN AFFA]RS
Jicarilla Agency
P.O. Box 167
Dulce, New Mexico 87528

INREPLY REF_Bl TO: .
Office of the Superintendent

APR 25 2011

VIA CERTIFIED MAIL

Mr J. Scott Hall Esq.
" Montgomery & Andrews PA
. ‘325 Paseo De Peralta
- Santa Fe‘ NM 87501-1860

Ré: : CASE 1 4629 Application of Blue Dolphm Productlcn LLC for Compulsory
Poohng, Rio Arriba County New Mexuco ("Pooling Application”) .

'Deaer Hall:

.Thts Ietter responds to your letter dated. April 8, 2011 regardlng the above—referenced
matter that you filed with the New Mexico Ol Conservatlon Division ("NMOCD"). Your

- letter-and the accompanying Pooling Application concern some or all of a 40 acre parcel
“of land identified as the SW/4 NE/4 of projected Section 27, Township 30 North, Range
1 East in Rio Arriba County, New Mexico. ("Subject Parcel”). Bureau of Indian Affairs.

. ‘("BIA") records confirm that the west half of the Subject Parcel includes interests that

_ are held in trust by the United States for the Jicarilla Apache Nation ("Nation"), mcludmg

both the surface and a: split mineral estate

- Federal law imposes both substantrve and procedural requrrements on the use and/or
~ development of Indian trust property, ‘including Indian mineral interests. Applicable
- statutes and regulations vest the United States with the authority’ and responsibility to
ensure that the best interest of Indian mineral owners -like the Natxon- are taken into
-.account in evaluatlng any and all proposals to develop Indian mmeral mterests

The BIA exercises exclusive jurisdiction vis-a-vis states conceming well spacing and
communitization of Indian mineral interests and related matters is discussed at 61
Federal Register 35634, 35644 ( 1896). The Pooling Application raises additional -
concerns because the surface and the split mineral estate in the west half of the Subject
Parcel is also subject to the Nation's jurisdiction. The Nation's OGA has advised us that
the Nation shares our concem that the Pooling Appllcatlon appears to include Indian

" trust interests in the mineral estate, which are not subject to the NMOCD's jurisdiction.
Also, the close proximity of this project to trust lands is nearly certain to trigger

. requirements for federal and Nation review and approval. In instances similar to this
situation the BIA has relied on Commumitization Agreements ("CA") as a means of

CEXHIBIT

i\




rn'anaging interests held by different parties within a spacing unit. There does not
‘appear to be any reason to abandon that approach in this situation.

A contentious jurisdictional dispute is certain to arise from if a forced pooling effort

continues before the NMOCD. In order to avoid further complications, the BIA proposes

that you take steps to dismiss or at least postpone the NMOCD hearing scheduled for
Apnl 28 2011.

In closing, the Pooling Application that you sent to the BIA and OGA seek a .
- communization order covering all interests within the 40 acre unit, i.e. both the non-
trust-half of the Subject Parcel to the east as well as the western half that includes
.- interests that are subject to exclusive federal supervision and control. Nevertheless,
" any development of Indian trust resources must comply with federal statutes and
regulations requiring both explicit tribal consent and BIA approval before the capture
and/or development of any Indian mineral assets or mterests These requirements are
absolute and unquallﬁed -

Your prompt response is appreciated.

Sincerely,

'cc: ' Mr Levi Pesata Jicarilla Apache Nation Presndent
Shenan R. Atcitty, General Counsel
George Tetreault, Petroleum Engineer, BIA Southwest Regional Office
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Bistrieti State of New Mexico ' : Form C-102
16'25 N. French Dr., Hobbs, NM 88240 '

Dicteiet Il . ‘Energy, Minerals & Natural Resources Department _ Revised July 16,2010
1301 W. Grand Avenue, Artesia, NM 88210 OIL CONSERVATION DIVISION Submit one copy to appropriate
District I - . District Office
1000 Rio Brazos Rd., Aztec, NM 87410 1220 South St. Francis Dr. :

District IV : Santa Fe, NM 87505 - (] AMENDED REPORT

1220 S. St. Francis Dr., Santa Fe, NM 87505

WELL LOCATION AND ACREAGE DEDICATION PLAT

! API Number o ¥ Pool Code ? Pool Name
‘ Property Code  ~ ’ 5 Property Name . ¢ Well Number
7 OGRID No. ’ ® Operator Name - ? Elevation

10 .
Surface Location -
UL or lot no. Section | Township Range| Lot Idn Feet from the North/South line Feet from the East/West line County

 § I [ . :
Bottom Hole Location If Different From Surface
UL or lot no. Section | Township Range Lot Idn Feet from the North/South line Feet from the East/West line County

** Dedicated Acres |" Jointor Infill  |"* Consolidation Code  |' Order No.

No allowable will be assigned to this.completion until all interests have been consolidated or a non-standard unit has been approved by the
division.

15 7 QPERATOR CERTIFICATION

1 hereby certify that the information contained herein is true and complete
10 the best of my knowledge and belief, and that this organization either
owns a working interest or unleased mineral interest in the land including -
the proposed bottom hole location or has a right to drill this well at this
focation pursuant fo a contract with an owner of such a minerdl or working
interest, or to a voluntary pooling agreement or a compulsory pooling

- N ’ order heretofore entered by the division.

Signature Date

Printed Name

E-mail Address

SURVEYOR CERTIFICATION
1 hereby certify that the well location shown on this
plat was plotted from field notes of actual surveys
made by me or under my supervision, and that the
same is true and correct to the best of my belief.

Date of Survey
Signature and Seal of Professional Surveyor:

Certificate Number

" EXHIBIT
5
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New'Mexico Oil Conservation Division
C-102 Instructions

IF THIS IS AN AMENDED REPORT, CHECK THE BOX LABELED "AMENDED REPORT" AT THE TOP OF THIS DOCUMENT.

Surveyors
Meridian.

1.

10.

11.
12.
13.

14,

shall use thc latest Umted States government survey or dependent resurvey. Well locations wtll be in reference to the New Mexico Principal
If the land is not surveyed contact the appropriate OCD district office. Independent subdivision surveys will not be acceptable.

The OCD assigned API number for this well.

'the pool code for this (proposed) completion. .
The pool name for this (proposed) completion.
The property code for this (propost:d) completion.

The property name (well name) for this (proposed) comipletion.

The well number for this (proposed) completion.

Operator's OGRID number.
The operator's name.
The ground {evel elevation of this well.

The surveyed surface location of this well measured from the section lines. NOTE: If the United States govemrnentvsurvcy designates a Lot
Number for this location use that number in the "'UL or lot no." box. Otherwise use the OCD unit letter. ’

Proposed bottom hole location. If'this is a horizontal hole indicate the location of the end of the hole.

The calculated acreage dedicated to this completion to the nearest hundredth of an acre. *

Puta Y if more than one completion will be sharing this same acreage or N if this is the only completion on this acreage.

If more than one lease of different ownership has been dedicated to the well show the consolidation code from the following table:

C Communitization

U . Unitization

F Forced pooling

0 Other

P Consolidation pending

NO ALLOWABLE WILL BE ASSIGNED TO THIS COMPLETION UNTIL ALL INTERESTS HAVE BEEN CONSOLIDATED OR A NON-
STANDARD UNIT HAS BEEN APPROVED BY THE DIVISION!

15.

16.

17.

18.

Write in the OCD otdcr(s) approving a non-standard location, non-standard spacing, or directional or horizontal drilling.

This grid represents a standard section. You may superimpose a non-standard section over this grid. Outline the dedicated acreage and the
separate leases within that dedicated acreage. Show the well surface location and bottom hole location, if it is directionally drilled, with the
dimensions from the section lines in the cardinal directions. (Note: A legal location is determined from the perpendicular distance to the edge
of the tract.) Ifthis is a high angle or horizontal hole, show that portion of the wcll bore that is open within thls pool.

Show all lots, lot numbers, and their respective acreage.

If more than one lease has been dedicated to this completion, outline each one and 1dent1fy the ownership as to both workmg interest and

royalty.

The signature, printcd name and e-mail address of the person authorized to make this report, and the date this document was signed.

The registered surveyors certification. This section docs not havc to be completcd if this form has been previously accepted by the OCD and is

being filed for a change of pool or dedicated acreage.



