STATE OF NEW MEXICO =
ENERGY MINERALS AND NATURAL RESOURCES DEPARTMENT '
' _ OIL CONSERVATION COMMISSION

- INTHE MATTER OF THE PROPOSAL OF THE OIL CON SERVATION
" COMMISSION, ON ITS OWN MOTION, TO AMEND OIL CONSERVATION

DIVISION RULES 1201, 1203 througll 1205, 1207, 1208, 1211, 1212 1214 and 1220.

., - ”CASENO 13482
' ' 3 Order No. R-12327

ORDER INITIATING RULEMAKING v

- BY THE COMMISSION

S “This matter having come before the Commission for cons1derat10n at'a duly called
- meetmg of the Comm1ss1on on this 14th day of Apnl 2005, the Comm1ss1on now

FINDS:

1. Section 70-2-7 NMSA 1978 provides that the Qil Conservation Division (the
- Division) shall prescribe by rule its rules of order or procedure in hearings or other
: proceedmgs before it. Section 70-2-6.B NMSA 1978 provides that the Oil Conservation
* Commission (the Commlssmn) shall have concurrent Junsdmtlon and authority -with the
D1v1s1on to the extent ‘necessary for the commission to perform its dutles as required by law..

277 On September 9, 2004 the Commlss1on appomted a comnuttee to review -the

" existing rules concerning procedures for hearings before the Division or the: Comrmssmn, _— e
including particularly procedures for rulemaking and pre-hearing prpcedures The commlttee; P P

~ so dppointed consisted of Commission counsel, David: Brooks, Commlssmn Secretary,', P
Florene Davidson, Division counsel, Gail MacQuesten, and two attorneys who practlce o

before the Division and the Commission, William F. Carr and W. Thomas Kellahin, _, .

3. The committee submitted its report -and recommendations to the Commission.
at the regular meeting of the Commission on January 13, 2005. The Commission then
instructed the committee to consider certain additional matters, mcludmg standing to appear

‘at Division and Commission hearings and . representation by counsel. The committee
presented its final report and recommendanons to the Commission at its regular meeting on
March 8, 2005. :

- 4, The committee recommended rule changes that would, among other matters,

(a) provide for, and fix the time for submlssmn of, wntten comments on
proposed rule changes;
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own motion;

(c) require 20-days notlce of adjud1catory hearings, as well as rulemakmg
heanngs, '

hearmgs,

(e) requrre ﬁlmg of a pre-hearmg statement in advance of a rulemakmg-_ o

hearmg by any party inteniding to present techmcal testimony;

(f) prov1de procedures for disposition of pre-hearing matters, including -
issuance and quashing of subpoenas and motions for contmue, ‘in advance of .

scheduled division or commission hearings;

(g) provide who may make statements or otherwise participate in'division or -
commission hearings and under what clrcumstances such persons must be represented o

by counsel; and

K orders

4,  The Commission should convene a public hearing to consider the proposed -

(d) require pre-ﬁlmg of exhibits in advancé of d1v1s1on or commission -

(h) authonze the d1rector of the division to 1ssue mtenm stays of commrssron -

- (b) prescnbe a procedure for the Comrmss1on to initiate rule changes onits = -

- amendrents to Rules 1201, 1203 through 1205, 1207 1208 1211 1212 1214 and’ 1220

B -recommended by the commrttee :

ITISTHEREFORE ORDERED R

E v-l;." The Commlssmn shall conduct a pubhc hearmg at its regular meetmg on June AT
© + 9, 2005, or at any subsequent date to which the same ' may be:cotitintied, to consider whether - -

" or not to adopt amendments to Division Rules 1201, 1203 through 1205, 1207, 1208, 1211, . -
1212, 1214 and 1220 as set forth in Exh1b1t A attached hereto, as proposed by the referenced o

committee.’

2. The Commission counsel and the Commission Secretary, with the assistance of
the Division staff, are directed to cause apprOpriate notices of:the public hearing of this -
matter before the commission to-be pubhshed in accordance with the laws of New Mexico

and Division rules.

3. The notices so published shall state that any person desiring to file written. ...

comments on the proposed rule amendments shall file the same with the Secretary of the
Commission not later than five working days prior to the scheduled public hearing, and that
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persons desmng to be heard thereon may appear at the public hearmg and present testlmony
© Or oral statements with respect thereto. o

. 4. At such hearing, the Commissien counsel shall present the proposed rule
- amendments, and the Commission shall consider the same, together with:any public
‘comments or testlmony filed with the Commission or presented at the heanng as above

_ prov1ded

B " Jurisdiction of this matter is retained for entry of such further orders asmaybe
' necessary. - - o R :

DONE at Santa Fe, New Mex1co, on the day and year heremabove des1gnated

 STATE OF NEW MEXICO
OIL CONSERVATION COMMISSION

MARK E. FESMIRE, P.E., CHAIR

SEAL 0 s




. "k';pubhc hearmg

- EXHIBIT A-TO ORDER INITIATING RULEMAKING R
Case No. 13482 e A
Order No. R-12327 . ’ ) S

19.15.14.1201 RULEMAKING PROCEEDIISIGS:

- A. Before anysrule—inchidine-a-revoeati oxistis o
- be-made-b¥ the division or comrmssmn adopts, amends or repeals any rule, a pubhc hearmg

before the commission or a duly appointed division examiner shall be held at such time and = = -

place as may be prescribed by the commission in accordance with Section 10-15-1 NMSA
" 1978; provided that the hearing may be contlnued in accordance. w1th 19. 15 14.1209 NMAC
‘without addmonal notice. : 2

B. = When Any apphcatlon by the commission, the d1v1$1on, an operator or any
mterested person applies to adopt, amend or zeseind repeal any rule;such-application. shall -
constitute a request for rulemaking-and, ¢The division shall publish: notice of the proposed
rulemaking, stating the date, time and place of the hearing and the. date by which public
comments thereon must be received. Published notices shall be issued in the name of "The -
State of New Mexico" and signed by the director of the division, and the seal of the

commission shall be lmpressed thereon The d1v151on shall pubhsh such notlc e?—-the
propesed-hearing:

_ (1)  one time in a newspaper of general circulation in the countles in New*
- Mexico affected by the. proposed rule (or if the proposed rule will be of statewide applicatlon,

ina newspaper of general circulation in this state), with the pubhcatlon date not less than 20 : SR

days prior to the date set for the pubhc hearing;

- (2)  on the applicable docket for the commission or drwsron hearmg at w}uch
the matter will be heard, which shall be sent by regular mail or electronic mail not less than -
- 20 davs pnor to the pubhc heanng to all who have requested such nouce—net—less—thaﬁ-ze

(3) one time" in the New Mex1c_o reglster w1th the pubhcatlon date not less R o

'-'than 10 days prior to the pubhc hearing; 'and -
4) . by postmg to. the d1v151on s webs1te not less than 20 days pnoreto the

C. The heanng rnay be contmued ln accordance w1th 19.15.14, 1209 NMAC

o w1thout addmonal notlce

D. If the rule proposed to be adopted, amended or reseinded r gpealed is of .
statewide application, the hearing shall be conducted before the commlssmn in the ﬁrst
-~ instance unless the division director otherwise directs. :

PE. Any person may submit written comments on any proposed rule, which
comments shall be made a part of the record of the hearing. - Such comments must be
received by the division not later than five working days before the date when the hearing is

- scheduled to commence, unless the time for filing such comments is extended. The director
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.- of the division or the commission may extend the time for filing of written comments without
‘other notice than announcement at the public hearing or publication on the divisien's website:"

. ~ F.  19.15.14.1201 NMAC shall not apply to special pool rules, which inay be
- adopted, amended or rescinded in adjudicatory proceedings subject. to the not1ce provisions
. of Sections 1204 and 1207 of 19.15.14 NMAC.
- [1-1-50...2-1 96 A 7-15-99; 19.15. 14 NMAC Rn, 19 NMAC 15N 1201 8-29- 03 A

06/15/04]
- 19 15 14 1202 EMERGENCY ORDERS AND RULES

’ -A.*'» ' Notw1thstandmg any other prov1s10n of 19.15. NMAC in the event an

. emergency is found to exist by the division or commission, which requires adoption of a rule
or the issuance of an order without a hearing, such emergency rule or order shall have the

-same validity as if a hearing had been held before the division or commission after due

- - notice. Such emergency rule or order shall Temain in force no longcr than 15 days- from 1ts T

'5eﬁ'ect1ve date SR t

| .B. Notwrthstandmg any other prov1sron of 19.15.14 NMAC in the event an -

L - emergency is found to exist by the division or commission, a hearmg may be conducted upon

. any application within less than twenty-three (23) days after.the filing thereof, and notice of
“such hearing may be given w1th1n such lesser time than twenty (20) days as the director of
" the d1v1sron shall order.
o [1-1+50...2-1-96; A, 7- 15-99 19 15, 14 NMAC Rn, 19 NMAC 15N 1201 8-29 03 A,

©06/15/04]

e 19.15.14.1203 ' INITIATING. A RULEMAKING OR - ADJUDICATORY . PROCEEDING .-

A. The commrssron may commence a rulemakmg proceedmg by 1ssumg an orde T b

R | initiating rulemaklng -The division, the attorney general, any operator or producer or any.” e

~other person w__________grth standing may epply-for-a-hearing commence a rulemaking or adjudicatory - = - -

. proceeding requiring a hearing by filing an application. The application*shall be s1gned by.. i .
the person seeking the hearing or by an attorney representing that person Two copxes of the_ RONE

application must be filed and shall state:
(1) - the name of the applicant; - I
(2) - the address of the applicant or its attomey for serv1ce, 1nc1ud1ng an emall gL

address and fax number (if available); .

. (3)__the name or general description of the common source or sources. of

‘supply or the area affected by the order or rule sought;
)(4)  briefly, the general nature of the order or rule sought
)(5) alist of the names and addresses of persons to whom notice has been

sent;
(5)(6) aproposed notice advertisement for publication;

(7)___a statement of the applicant's relationship to the subject matter that

provides the basis for the applicant's standing to file the application, and
€6)(8) any other matter required by these rules or order of the division.
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~ B. Apphcatlons for hearmg before the division or.commission must be in writing. .
and received by the division at least 23 days in advance of the hearmg on that application.

C A person has standmg to file an application or to protest an apphcatlon if -
standing is specifically provided by law or rule, or if the order or rule requested in the .
application will affect a legally protected interest of that person that is distinct from the
interest of all persons in the subject matter. An organization has standing if a member or

-~ members of the organization would have standing, and representing its members with re@ect )
~.to the sub]ect matter of the application is germane to the purposes of the organizal tron TER

[1 -1-50.. 2~1 96 A, 7-15 99 19. 15 14 NMAC - Rn 19 NMAC 15.N.1203, 8-29 03]

: 19 15 14 1204 PUBLICATION OF NOTICE OF ADJUDICATORYHEARING

S The d1v151on shall give notice of each adjudicatory hearmg before the

- commission or a division examiner at least twenty days before the hearing by. (1) posting

- notice on the division’s website, and (2) delivering notice by ordinary first class‘United:
States mail or electromc mall to each person who has requested in wntmg to be notlﬁed of '
: such hearings. o : : SR

- B. »In 'addition,_ ‘the division shall give notice of each- hearin’g befor'e the -
commission by. pubheatlon once in accordance with the requirements:of Chapter 14, Article.
11 NMSA 1978, in a newspaper of general circulation in the counties-that are affected by the -

application-or, if*the effect of the apphcatron will be statewrde, in a newspaper of general .

circulation in this state.
[1-1-50.. 2~1 96 A 7 15 99; 19 15 14NMAC Rn, 19NMAC 15N1204 8-29 03 A

- 06/15/04] -

19. 15 14, 1205 CONTENTS OF NOTICE OF ADJUDICATORY HEARING"‘ :

S A. : Pubhshed not1ces shall be 1ssued in the name of "The State of New Mexico" ¢ RO
o and s1gned by the drrector of the d1v1s10n and the. seal of the comrmssron shall be rmpressed R

‘vi-»thereon S e

B The notlce shall speclfy whether the case is set for hearmg before the

‘commission ot a division examiner; the number and style of the case; the time and place of - - 3

hearing; and the general nature of the application. The notice shall also state the name of the -
applicant. If the apphcatlon seeks to adopt, revoke or amend special pool rules, establish or
alter a non-standard unit, permit an unorthodox location, or establish or affect the allowable -

of any well or proration unit, the notice shall specify each pool or common source of supply .~

that may be affected if the application is granted. If the application secks eompulso'ry
pooling or statutory unitization, the notice shall contain a legal description of the spacing unit
or geographical area sought to be pooled or unitized. In all other cases, the notice shall
reasonably 1dent1fy the subject matter so as to alert persons who may be-affected if the ~
- application is granted.

[1-1-50...2-1-96; A, 7-15-99; 19.15. 14 NMAC - Rn,19NMAC 15N1205 8-29-03; A,

06/15/04]
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T 19. ‘15'14 1206 [RESERVED] [Formerly "PREPARATION OF NOTICES"] ..~

'19.15.14.1207 NOTICE REQUIREN[ENTS FOR SPECIFIC ADJUDICATIONS

L -A.'» Apphcants for the followmg adJudlcatory hearings before the division or
- commission shall give notice in addition to that reqmred by 19 15 14. 1204 NMAC as set
» forth below _

A1) Compulsory poohng and statutory unitization. : . _
(a) Notice shall be given to any owner of an mterest in the mmeralv -

| ?estate of any portion of the lands proposed to be pooled or unitized whose interest is: - -

evidenced by a written document of conveyance either of record or known to the applicant at-

‘the: time of filing the application and whose ‘interest-has not been voluntarily committed to: -~ -

- the area proposed to be pooled or umt1zed (other than a royalty mterest subJ ect to a poolmg
- or unitization clause).

- (1) of Subsectmn A’ of 19.15.14.1207 NMAC, of an application for compulsory pooling and - -
the application is unopposed- by those -owners located, the applicant may file under- the o
‘followmg alternate procedure. The application shall include the following: .
: (i) astatement that no opposition is expected and why; :
i . , (i)  a map outlining the spacing unit(s). to. be pooled, showmg the '
; nature and percentage of the ownersh1p interests and location of the proposed well; e
: S . (iif) ' the names and last known addresses of the interest owners to

‘be pooled and the nature and percent of their interests and an attestation that a diligent search - -
" . has been conducted of all public records in the county where the well is located and of phone s
_ drrectones, including computer searches; ‘ -

- - (iv) - the names of the formatlons and pools to be pooled (note thrs

®) . | When notrce is grven as requlred in Subparagraph (a) of Paragraph B

T procedure does not apply to an application to pool a spacmg unit largeram 51ze than prowdeds«-‘ BRI
+:i.4-i119.15.3.104 NMAC or applicable. special pool orders); - .. +..::- el AT
: “(v) . astatement as to whether the pooled umt is for gas and/or oil .

i :f;’Pl’OdUCthn (See note under Jtem (IV) of Subparagr aph (b) Of Paragl'aph (1) of Subsectlon A of R .

T 15.14.1207 NMAC;-

: (v1) ‘ wntten ev1dence of attempts made to gam voluntary o
- s.agreement 1nc1ud1ng but not- hmrted to copies of relevant correspondence; .’ =

.(vii) - - proposed overhead charges (combined ﬁked rates) to be -

' apphed dunng dnllmg and productlon operations along with the basis for such charges; o
- (viii) - the location and proposed depth of the well to be dnlled on -
the pooled units; and
- (ix) a copy of. the authonzauon for expendlture (AFE) to be
' submltted to the interest owners in the well. ,
: li (©) ~ All submittals reqmred shall be accompamed by sworn and :
notanzed statements by those persons who prepared the submittals, attesting that the
information is correct and complete to the best of their knowledge and belief.
‘ (d)  All unopposed pooling applications will be set for hearing. If the
division finds the application complete, the information submitted with the application will
constitute the record in the case, and an order will be issued based on the record.
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, (&) At the request of any interested person or upon the division's own:’ -
m1t1at1ve, any pooling application submitted shall be.set for full hearmg w1th oral testnnony.

by the applicant.
"~ (2) Unorthodox well locations.
mterests in the adjoining spacing units:
' (i) the division-designated operator;
(i)’ in the absence of an operator, any lessee whose interest is

(a) Definition “aﬂ:‘ected persons are the followmg persons owmng '

evidenced by a written document of conveyance either of record or known to the apphcant as

of the date the application is filed; and - = - -

(iii) - in the absence of an operator or lessee, any mmeral mterest' .
" .owmer whose interest is evidenced by-a written document of conveyance elther of record or

. .known to the apphcant as.of’ the date the apphcatlon was filed.

_ (b) In the event the operator of the proposed unorthodox well is also the' FEIRS
operator of an ex1st1ng adjoining spacmg unit and ownershlp is not common between-the =~ =~
" adjoining spacmg unit and the spacing unit contammg the proposed unorthodox Well thén -

“aﬂ'ected persons” melude all workmg mterest owners in that spacing-unit.

: - fb)(__)_ If the proposed locatlon is unorthodox by being located eloser to - .
. the outer boundary of the spacing unit than permltted by 19.15.3.104 NMAC or applicable -
- special pool orders; notice shall -be given to the affected persons in the ad_]ormng spacmgﬂ S

- units towards which the unorthodox location'encroaches.

- {e)}{d) . If the proposed location is unorthodox by bemg located ina: -
) drfferent quarter-quarter sectlon Or. quarter section than prov1ded in: spemal pool orders, -

notice shall be given to all affected persons. -

:.()- . Non-standard proratlon unit. Notrce shall be glven to all owners of ETE

g ‘.mterests in-the mineral. estate. to: be excluded. from: the: proration. unit-in. the quarter-quarter = = = -

section (for 40-acre pools.or formations),. the- one-half quarter section (for 80-acre pools-or i

- - formations), the-quarter section (for 160-acre. pools or formations); the half section (for 32050 o e

o .-acre ‘pools. or- formathS), ar_section .(for 640-acre pools or. formations) in whlch the non~ S

- standard umt is located and to such other persons as required by the. division. £
(4) - Specral peol orders regulatmg or affecting a specific pool. - e
RN _(a)- - Except - for - non-standard proration unit apphcatrons, 1f the R
: apphcatlon mvolves changmg the amount of acreage to be dedlcated to.a well; notice shall be -

. -given to:.
(1) all d1v151on-des1gnated operators in the pool and
(ii) all owners of interests in the mmeral estate in ex1stmg spacmg
units with producing wells. -
‘ v (b) If the apphcatlon mvolves other matters, notice shall be given to:
- (i) all division-designated operators in the pool; and
(i) all division-designated operators of wells within the same
formation as the pool and within one (1) mile of the outer boundary of the pool whrch have
not been assigned to another pool.
(5) Special orders regarding any division-designated potash area. Notice shall
be given to all potash lessees, oil and gas operators, oil and gas lessees and unleased mineral




Exhibit A

Case No. 13482
Order No. R-12327
Page 6

interest owners within the designated potash area. (a) through (d). The material .on
vunorthodox locations was moved:to Paragraph (2) of Subsection A.of 19.15.14.1207 NMAC.~
(6) Downhole. commmghng Notice shall be given to all owners of interests in
- the mmeral estate in the spacing unit if ownership is not common for all commmgled zones
: w1th1n the spacing unit.
- (7)  Surface disposal of produced water or other ﬂulds Notlce shall be given
~ to any surface owner within one-half mile of the site.
. (8. Surface commmghng Notice shall be glven as prescnbed in:19.15.5.303
NMAC.- A
o ) Adjudlcatlons not hsted above ‘Notice shall be glven as. requlred by the. .
-division. : : 4 . v -

e B Type and content of notlce Any nouce requxred by 19. 15 14. 1207 NMAC
: shall be sent by certified mail, return recelpt requested, to the last known address of the-

person to whom notice is to be ‘given at least 20 days prior to the date of hearing of the

. application and shall include a copy of ‘the .application, the date, time and place of the
- hearing, and the means by which protests iray be made.  When an applicant has been unable " -

_to' locate all persons entitled to notice after exercising reasonable diligence, notice shall be - )

~ provided by publication, and proof of publication shall be submitted at the hearing. Such
- proof shall consist of a copy of the legal advertisement that was'pubhshed at least five
‘working days before the heanng in a newspaper of general circulation in the county: or

-~ counties in which the property is located or, if the effect of the application is statewide, in a

,' ..~ newspaper of general c1rculat10n in thlS state, together w1th the newspapers afﬁdav1t of
o gubhcatlon ' : S : : o

' C. At the hearing, the applicant shail make ‘a record, either by testimony or.

- affidavit signed by the applicant. or its -authorized repreSentative,_"Fthat_;t.“(a) the notice - ..
. provisions -of -+19:15.14.1207- NMAG--have: been-complied  withy -~ (b)-theé-applicant- has = "waii-

- conducted -a- good-faith diligent effort-to. find-the-correct address-of -all- persons- entitled to- - ey , .

.. notice; ‘and (c). pursuant-to' 19.15.14.1207 NMAC notice has been given at' that cerreet” .~ " : -
i+ . address asrequired by.19.15:14.1207-NMAC. In addition, the record shall contain the name ~ - :

.+ -and address of each person to whom notlce was. sent and where proof of: recerpt is avmlable
'-Aacopyoftheproof R : : L R ,

: . D Ev1dence of fallure to- prov1de nouce as requlred in. 19 15 14, 1207 NMAC :
T may, upon proper showmg, be con51dered cause for reopemng the case. : -

E. In the case of an admlmstratlve application where the reqmred notice was sent
~anda timely filed protest was made, the division shall notify the applicant and the protesting
party in writing that the case has been set for hearmg and the date, t1me and‘place of the .
hearing. No further notice is required.

[1-1-86...2-1-96; A, 7-15-99; 19.15. 14NMAC Rn, 19 NMAC 15N1207 8-29-03; A,
- 06/15/04]

19.15.14.1208 PLEADINGS, COPIES, AND PRE-HEARING STATEMENTS, EXHIBITS
AND MOTIONS FOR CONTINUANCE:
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.« A.  For pleadings and correspondence filed in cases pending before. a division
~ examiner, two copies must be filed with:the division. For pleadings and correspondence filed
in cases pending before the comnussmn, five copies must be filed with the division. . The
- division will disseminate copies to the members of - the comm1ss1on The palty ﬁlmg the
pleading or correspondence shall at the same time either-han EFARS 051
or-elestronio-mail-te-any serve a copy. of such pleading or correspondence ugon each pa_rty
who has entered an appearance therein in the case on or prior to the working day immediately
~ preceding the dav when such pleadmgr or correspondence is filed or the_its attorneys of -
record;-a-eep ; ading-e ace. Service shall be accomphshed by hand -
- delivery or transnnssmn by facsmnle oL electromc mail, except that service upon a‘party who- -
~ has not filed apleadl g containing a FAX number or email address may be made by ordinary .
~ first class -mail. - An appearance of any interested party shall be made: either by letter

- addressed to the division orin person at any proceeding before the commission or beforea . = .

division examiner, with notice of such appearance to the parties of record. Any written entry -

of appearance or other initial pleading filed. by a party other than the applicant, shall mclud -

o the address of the garty or ltS attomey for. semce, mcludmg an emaﬂ address and fax number

. 1fava11ablei SR

- B. - Partles to an adjudlcatory proceedmg who mtend to present ewdence at the
o hearmg shall file-a pre-hearing statement, and serve a copy thereof on eppesing0 other parties
or their counsel of record in the manner provided in Subsection A of 19.15.14. 1298 NMAC
at least four days in advance of a scheduled hearing before the division or the commission,
but in no event later than 5:00p.m., Mountain Time, on the Friday preceding the scheduled -

hearing. The statement must include: the names of the parties and their atforneys;:a concise

~ statement of the case; the names of all witnesses the party will call to testify at the hearing -
~ (and.in the case of expert witnesses, their fields of expertise); the: approxnnate time the party. -
-will need- to. present its case; and identification of any procedural matters that are to bé:

B ev1dence makes a satlsfactorv showmg of. good cause for fmlure to. d.lsclose the sar_n__

rt mtendm to- oﬁ'er techmcal testimony at .

- C. ' Inrulemakm ' roceedm S, any

" the hearing. shall file with the division a pre-hearing statement and copies ‘0f exhibits in’ the
manner and within the time provided in subsection B of 19. 15 14, _1208 NMAC but shaliinot '

be requlred to serve copies thereof oh any other party

D. Motlons for continuance shall be filed and served no Iater than the date for

filing the pre-hearing statemetit, unless the reasons for requesting a continuance arise **"

- subsequent to such date, in which event the motion shall be filed as exneditlouslv as possible....

after the moving party becomes aware of the need for a continuance.
[9-15-55...2-1-96; A, 7-15-99; 19.15.14 NMAC - Rn, 19 NMAC 15N 1208, 8-29-03; A,

1 06/15/04]

- 19.15.14.1209 CONTINUANCE OF HEARING WITHOUT NEW SERVICE:

E jresolVed pner to: the* heamng gCemes of all exh1b1ts tha,t any-‘party’ to an - admdxcatorww*"-~'-’~--'
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Any hearing.before the commission or a division examiner held after due notice may be. -

" continued by the person presiding at sich hearing to a. spemﬁed_tlme and place w1thout the =
- necessity of notice of the same being again served or published. - .

[1-1-50...2-1-96; A, 7-15-99; 19.15. 14NMAC Rn, 1I9NMAC 15N1209 8-29- 03 A

06/15/04]

e B

19 15.14. 1210 CONDUCT OF HEARINGS'

A Hearmgs before the commlssmn or a division examiner shall be conducted.. T
wnhout rigid formality. A transcript of testimony shall be taken and preserved as a part of the.
" permanent records of the division. Any person testifying shall do so under oath. However, _
_ relevant unsworn comments and observatlons by any mterested parcy w111 be demgnated as - .
" “such and included in the record. L , S e

. ‘B. The d1v1s1on d1rector may order the part1es to file prepared written testxmony‘
_in advance of the hearing for cases pending before the commission. The witness must be =
present at the hearing and shall adopt, under oath, the prepared wntten testimony; subJect to
" cross-examination and motions to strike unless the presence of the witness at hearing is -
wawed upon notice to and without objection of the parties. Pages of the prepared written
testimony shall be numbered and contain line numbers on the lefi-hand side. .
© [1-1-50...2-1-96; A, 7-15-99; 19.15.14 NMAC - Rn, 19NMAC 15.N.1210, 8-29-03] -

19. 15. 14. 1211 POWER TO REQUIRE ATTENDANCE OF WITNESSES AND
PRODUCTION OF EVIDEN CE; PRE-HEARIN G PROCEDURE: - -

"A. The- comm1ss1on or ‘any member thereof and the division director or the.v_
d1v131on d1rector s authorized representatlve have statutory power to subpoena witnesses and . v
e to reqmre the productlon of books, papers, and records inany. proceedmg before the. .
i ~ cominission or division... A subpoena will be_issued. for attendance at.a hearing upon the . . -
e B written request of any party. In case of the failure of a person to comply with the subpoena, DRI
=7 issued, an aftachment of the person may | bé issued by the district court of any district in the'
. state. Any person foiind guilty of testifying falsely at any hearing may be pmushed for.
contempt The director or the director's authorized reoresentatlve shall, upon request of a - ..
‘party, issue a subpoena for the production. of books, papers or other tangible things in " .
advance of the hearing. Any motion for yrotection ‘or to_quash any such- subpoena may be -
considered as a’ pre-heanng motion pursnant to subsection C of 19. 15.14, 1211 NMAC or
- may be reserved for consideration at the hearing on the merits, in the discretion of the’

director or the examiner a351g1_3ed to hear the case. Subpoenas for the degosmon of witnesses .
in advance of the hearing of a case shall be issued only in extraordmary cncumstgnces, ugon ,

motion for good cause shown

B. A pre-hearing conference may be held prior to the hearing on the merits in

cases pending before the division or the commission either upon request of a party or upon

e notice by the division director or a division examiner. The pre-hearing conference will be to
narrow issues, eliminate or resolve other preliminary matters and to encourage settlement.
o The division director or the division examiner may issue a pre-hearing order following the
o pre-hearing conference. The director or examiner shall cause written or oral notice of such
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such conference is scheduled hai/e filed appearances iy the case, ¢ e

C The du'ector or any hearing examiner may rule on motions that are necessary

or appropriate for disposition prior to hearinig on the merits. If the case is pending before the

commission, the director shall rule on any such motion; provided that the director may refer -

any such motion for hearing by a bearing examiner specially designated for such purpose

who, if the case is a de novo application, shall not have participated in the case prior to the

filing of the apghcatnon for de novo hearmg Prior to ruling on any such motion, the director

or examiner shall give written or oral notice to any party who has filed an appearance in the - S
case and who may have ‘an interest in the disposition of such motion (except any party who

" has indicated that it does not oppose such motion), and shall allow any:such interested part

~ an_opportunity, reasonable under the circumstances, to respond thereto. _The director-or - -

examiner may conduct a hearing on any such motion, following written or oral notice to all C

‘interested parties, either at a gre-hearmg conference or otherwise. If oral testnnony is

- ‘received at any such hearmg, a record shall be made thereof as at other heanngs, L
[l 1-50 2- 1-96; A, 7- 15-99 1915 14NMAC Rn, 19 NMAC 15N 1211 8-29-03]

L apese |

19.15.14. 1212 RULES OF EVIDENCE AND EXH]BITS APPEARANCE PRO SE OR BY, .

-COUNSEL:

A. Full opportumty shall be afforded all interested parties properly appearing ata

heanng before the commission‘or division examiner to present ev1dence and-to cross-

examine witnesses. In general, the rules of evidence apphcable ina trial before a court
‘without a jury shall be applicable, provided that such rules may be relaxed where, by so.‘ ,

domg, the ends of Justlce wrll be better served

RS : Partles mtroducmg exhlbxts at heanngs before the commission.or 3. d1v1s1on S B
L ',.l_':exammer must, provxde a complete set of exhibits for the court. reporter each commissmner.; e BT
- or division examiner and other partres of récord; provided that in rule’ inaking proceedings- . .* -

*“copies of exhibits shall be furrished at the hearing only'to oames whg have ﬁled pre—heanng.”}

'f}-statements mdlcatmg_t_hat thev wﬂl oresent techmcal testxmony o

C. Indrvrdual nartles w1th standmsz may appear and partrcmate in hearmgs e;the '
" pro se or_through ’

overnmental agencies, political

subdivisions, unincorporated associations and other collective entities may appear as parties

only through counsel. No person may. act as counsel before the division or the commission

except an attomey licensed to practice law in the State of New Mexico.. A non-attorney may

appear_as a representative of a federal, state or tribal governmental agency. or nohtlcal

subdivision in any proceedmg, or_as a‘ regresentatwe of any person or orgamzatron in a

rulemaking proceeding, if the purpose of such appearance is only to make a statement. Ina
rilemaking proceeding, any member of the public may appear on his or her own behalf to

make a statement without regard to standing. Persons appearing to make a statement who are

‘not otherwise qualified to enter an appearance may not present evidence nor cross-examine

witnesses.
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[1-1-50.. 2-1-96 A, 7-15- 99 19 15. 14 NMAC Rn, 19 NMAC 15N 1212, 8-29-03] L
-19. 15 14 1213 DIVISION EXAMINERS' QUALIFICATIONS AND APPOINTMENT

“The drvrsron director shall appoint division examiners. Each d1vrs1on examiner so
appointed shall be a member of the staff of the division. Each' individualappointed as a
division examiner must have at least six years of expenence as a geologist, petroleum
engineer or licensed lawyer, or at least two years of such experience and a college degree in

- geology, engmeermg or law; provrded however, that nothmg herem shall prevent any

- member of the commissian from serving as a division examiner. - - .
[9-15 -55...2-1-96; A 7-15-99; 19 15.14 NMAC - R, 19 NMAC 15N 1213, 8 29 03]

o 19. 15 14 1214 REFERRAL OF CASES TO DIVISION EXAMINERS'

"The division d1rector may refer any matter or proceedmg to a d1v1s1on exammer for hearmg
in accordance with these rules. The-division-exan appoin BRE-ARY-51

* shall—be—desrgaated—by—aame—
[9—15-55 .2-1-96; A, 7- 15-99 19 15. 14 NMAC Rn, 19 NMAC 15 N 1214 8-29-03]

19.15._14.1215 DIVISION EXAMINER'S POWER AND AUTHORITY:

- The division director may. limit the powers and duties of the division examiner in any
partlcular case to such issues or to. the performance of such acts as ‘the director deems
-expedient; however, subject only to such limitations as may be ordered by the director, the -
division examiner to whom any matter is referred under these rules shall have full authonty
.10 hold hearings on such matter in accordance with these rules.. The division:examiner shall -
- have the power to perform all acts and- take all measures necessary or proper for the efficient -
-.and orderly conduct of such™ hearmg, mcludmg admlmstermg oathis. to. witnesses .and. -

. receiving. testrmony and ‘exhibits. offered in evidence subject to-such: objections as may be . -
*. imposed. The division examiner shall cause a complete record of the: proceedmgs to be made AR
"-and transcribed and shall certify same to:the director as- hereinafter provided, - : IR
[9 15- 55 2- -96 A 7 15-99 19. 15 14 NMAC Rn, 19 NMAC ISN 1215 8~29-03]

19 15 14 1216 HEARINGS THAT MUST BE HELD BEFORE COMNIISSION‘ -

Notw1thstand1ng any other prov1srons of these rules, the hearmg on any matter shall be held
before the commission if:
AL it is a hearing pursuant to Section 70-2-13 NMSA 1978 of
B. the division director desires the commission to hear the matter. »
[9 15-55...2-1- 96 A, 7-15-99; 19.15.14 NMAC Rn, 19 NMAC 15.N. 1216 8-29: 03]

19.15.14.1217 [RESERVED]
[9-15-55...2-1-96; Repealed 7-15-99; 19.15.14 NMAC - Rn, 19 NMAC 15.N.1217, 8-29-03]

19.15.14.1218 REPORT AND RECOMMIENDATIONS FROM DIVISION EXAMINER'S
HEARING:
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Upon the conclusion of any hearmg before a division exammer, the division examiner shall
promptly consider: the proceedmgs in such hearing, and ‘based upon the record of such

- - hearing the division examiner shall prepare a written report with recommendations for ‘the -

disposition of the matter or proceeding by the division. Such report shall either: be

accompanied by a proposed order or shall be in the form of a proposed order and shall be :

submitted to.the division director with the certified record of the hearing.
[9 15 55 2 1-96 A, 7-15-99; 19 15 14 NMAC - Rn, 19 NMAC 15.N. 1218 8-29-03]

‘ 19 15 14 1219 DISPOSITION OF CASES HEARD BY DIVISION EXAIVIINERS

- After- recerpt of the report of the d1v1s1on exammer the d1v1s1on dlrector shall enter the
'd1v1sron s-order disposing of the matter.

" 3 _[9-15 55 2 1-96 A, 7-15-99; 19.15. 14NMAC Rn, 19 NMAC 15N1219 8-29-‘03]

L '_19 15.14.1220 HEAR]NG BEFORE COMMISSION AND STAYS OF DRLISION ORDERS

A. : When an order has been entered by the d1v131on pursuant toa hearmg held by

- - adivision examiner, a party of record. adversely affected by the order has the right to have the

matter heard de novo before the commission, provided that within 30 days from the date the
order is issued the party files with the division a written application for such’ hearing’ If an
‘ apphcatlon is ﬁled, the matter or proceedmg shall be set for hearmg before the commission.

B Any party requestmg a stay of a d1v1s10n or commrssron order must ﬁle the R

o gartres who have apneared n the case as prowded in subsection A of 19.15. 14 1208 NMAC

o have appeared in the case notrce and ah oppottunity to respond) ‘under-oth
* - 'such astay is necessary to prevent waste, protect correlative nghts pretect pubhe health aad
© . or the environment or prevent gross negatlve consequences to ‘any: affected party. ‘Any orde

- of the director staying. an- order of the comrisron ‘shall be eﬂ’ecttve onlv untﬂ the s R

L

commrssron acts on the motlon

“C Any party of record adversely aﬂ'ected by the order 1ssued by the comrmssron L

' .aﬁer heanng may apply for rehearing pursuant to 19.15.14.1222 NMAC.
[9-15-55.. 2-1-96 A, 7-15 99; 19.15.14 NMAC Rn, 19 NMAC 15N 1220 8-29 03]

19.15.14. 1221 COPIES OF COI\MSSION AND DIVISION ORDERS

Wrthm 10 days after an order, including any order grantmg or refusmg rehearmg or order
following rehearing, has been issued, a copy of such order shall be mailed by the division to
each party or its attorney of record. For purposes of 19.15.14. 1221"NMAC only, the partres
to a case are the applicant and each person who has entered an appearance in the case, in

“person or by attorney, either by filing-a protest, pleading or notice of appearance with the
division or by entering an appearance on the record at a hearing,. :

= "'The fequest motion must have attached a proposed stdy order. The drrector ‘may grant a4 stays L -

s
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0 [9-15-55.. 2-1-96; A, 7-15- 99 19 15 14 NMAC Rn, 19 NMAC 15.N. 1221 8-29 03; A
. 06/15/04] . :

19, 15 14.1222 REHEARINGS _ ‘ v : . ]

Wlthm 20 days aﬁer entry of any order of the commission any party of record adverse],y

affected thereby may file with the division an application for rehearing on any matter
determined by such order, setting forth the respect in which the order is believed to be

erroneous. - The commission shall grant or refuse any such application in whole or in part-

- within 10 days after it is filed and failure to act within such period shall be deemed a refusal
- and a final disposition of such application. In the event the rehearing is: granted, the -

~ commission may enter a new order after rehearmg as may be reqmred ‘under the .
" circumstances.

, [l 1-50.. 2- -96 A,7 15-99; 19 15 14NMAC Rn, 19 NMAC 15N 1222 8-29 03]

19 15. 14 1223 EX PARTE COMl\'IUNICATIONS'

. "A: - Inan adJudlcatory proceedmg, except for filed pleadmgs, at no time after the :

ﬁlmg of an application for hearing shall any party, interested -participant. or - their

representatlves communicate regardmg the issues involved in . the application with any

- .. commissioner or the division examiner appointed to. hear the case when all other part1es of
record to the proceedmgs have not had the opportumty to be present ' :

L -B. . The proh1b1t10n in Subsectlon A of 19. 15 14. 1223 above does not apply to

e A

those applications that are believed by the applicant to be unopposed. ‘ However, in the event - .

-that an objectlon is-filed in a'case prevmusly beheved to- be unopposed the proh1b1t10n in A

- . .. above, is immediatély applicable. .~ . R
.:-.;[7-15«99 19.15. 14 NMACM-ar 19 NMAC 15 N 1223 8-29*03] N .l'::-' B O S R N
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