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1 we've missed the date f o r f i l i n g w i t h the New Mexico 

2 Register. 

3 MR. FELDEWERT: I see. 

4 MR. BRANCARD: I t only p u b l i s h e s twice a 

5 month. 

6 COMMISSIONER BALCH: A p r i l would be the 

7 next hearing, unless we had a s p e c i a l meeting. 

8 CHAIRMAN BAILEY: That's t r u e . But I 

9 t h i n k w e ' l l have p l e n t y of time i n A p r i l . 

10 MR. BRANCARD: Then I need t o r e w r i t e your 

11 order t o i n d i c a t e we're r e j e c t i n g r e - h e a r i n g . We are 

12 approving i t as a p e t i t i o n f o r rule-making. 

13 CHAIRMAN BAILEY: Okay. And I w i l l s ign 

14 on behalf of the Commission. 

15 MR. BRANCARD: A l l r i g h t . 

16 CHAIRMAN BAILEY: Can I get your approval? 

17 COMMISSIONER DAWSON: I approve. 

18 COMMISSIONER BALCH: A b s o l u t e l y . 

19 MR. BRANCARD: I don't know i f the 

20 Commissioners are f a m i l i a r w i t h the.proceeding t h a t ' s 

21 going on i n the courts now r e l a t e d t o the P i t Rule 

2 2 rule-making. 

23 Back on January 9th, the O i l & Gas 

24 A c c o u n t a b i l i t y Project f i l e d a p e t i t i o n f o r a w r i t of 

25 p r o h i b i t i o n w i t h the D i s t r i c t Court. This k i n d of 

PAUL BACA PROFESSIONAL COURT REPORTERS 



Page 142 

1 coincided w i t h the motions f i l e d -- p r i o r motions f i l e d 

2 by the O i l & Gas Ass o c i a t i o n and the Commission t o put 

3 the cu r r e n t appeals of the P i t Rule on hold while the 

4 rule-making t h a t you a l l had proposed t o go forward w i t h 

5 go forward. 

"6 We had a hearing January 10th i n f r o n t of 

7 D i s t r i c t Court Judge Barbara V i g i l . She agreed, and she 

8 put the cu r r e n t appeals of 2008 and 2009 rule-makings on 

9 hold while the Commission rule-making would go forward. 

10 However, l i t e r a l l y the day before, the O i l & 

11 Gas A c c o u n t a b i l i t y Project f i l e d a p e t i t i o n f o r a w r i t of 

12 p r o h i b i t i o n . I t went t o a d i f f e r e n t D i s t r i c t Court Judge 

13 i n Santa Fe, and i t has s o r t of sl o w l y ground forward 

14 there. The judge, a f t e r a few weeks, issued an order t o 

15 issue the w r i t , but h i s c l e r k d i d n ' t do anything. And 

16 then the O i l & Gas Association f i n a l l y i ntervened i n the 

17 court case. 

18 We ev e n t u a l l y f i l e d an answer t o the p e t i t i o n , 

19 and t h a t , I guess, reminded the Court c l e r k t h a t he 

2 0 hadn't done anything, and then he f i l e d the a c t u a l w r i t 

21 w i t h the Court which sai d t h a t the Commission i s 

22 prevented from going forward, h o l d i n g the rule-making, 

23 and i f i t does doesn't l i k e i t , i t can show up f o r a 

24 hearing on June 12th t o discuss i t . 

25 I t ' s our opinion, and O i l & Gas Association I 
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1 believe agrees, t h a t the Court a c t u a l l y has r u l e s t h a t 

2 say t h a t once they issue.a w r i t , they're supposed t o hold 

3 a hearing w i t h i n 10 days. So we have f i l e d a motion w i t h 

4 the Court t o expedite t h i s hearing so i t can be held w e l l 

5 i n advance of the A p r i l hearing. 

6 O i l & Gas A c c o u n t a b i l i t y P r o j e c t responded 

7 saying t h i s r u l e doesn't apply. I t h i n k we're about t o 

8 respond. I don't know i f you a l l are going t o respond t o 

9 t h e i r response., but we are. And i t ' s j u s t whether we can 

10- get the a t t e n t i o n of the judge and a c t u a l l y have a 

11 hearing on t h i s case, whether we can move forward. 

12 But at t h i s p o i n t , the A p r i l hearing i s 

13 b a s i c a l l y p r o h i b i t e d , unless we can get the judge t o 

14 quash or deny the w r i t t h a t ' s been issued. So j u s t so 

15 you're aware --

16 CHAIRMAN BAILEY: Stay tuned. 

17 MR. BRANCARD: - - o f what the r e a l i t y i s 

18 at t h i s p o i n t . 

19 CHAIRMAN BAILEY: Mr. Feldewert? 

2 0 MS. GERHOLT: Madam Chair, members of the 

21 Commission? Mr. Brancard, I t h i n k , summarized th i n g s 

22 a p t l y . I can only add two t h i n g s : One, I do beli e v e 

23 t h a t the Court i s re q u i r e d t o hold a hearing on t h e i r 

24 w r i t p r i o r t o June. And I have so asked the Court, and 

25 we are hopeful t h a t at some p o i n t i n time the Court w i l l 
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1 look at t h i s and decide i f i t should have a hearing i n 

2 advance of June. 

3 Secondly, we are also confident t h a t there i s 

4 a case, at l e a s t from our perspective, t h a t ' s d i r e c t l y on 

5 p o i n t ; t h a t i f i t i s f i n a l l y -- we have the o p p o r t u n i t y 

6 t o b r i n g i t t o the Court's a t t e n t i o n , t h a t the Court w i l l 

7 l i k e w i s e conclude t h a t i t ' s on p o i n t and, t h e r e f o r e , 

8 quash the w r i t of p r o h i b i t i o n t o allow the hearing t o go 

9 forward. 

10 So on behalf of the As s o c i a t i o n , I would 

11 request t h a t the Commission s t i l l plan on having the 

12 hearing i n A p r i l . We are planning on having the hearing 

13 i n A p r i l . We're j u s t t r y i n g t o get before the judge so 

14 t h a t we can have the hearing i n A p r i l . 

15 CHAIRMAN BAILEY: Thank you f o r your 

16 statement. 

17 COMMISSIONER BALCH: Do you have a 

18 p o t e n t i a l t i m e l i n e f o r when we may know? 

19 MR. FELDEWERT: We are t r y i n g t o get t h a t 

20 accelerated. We've done almost e v e r y t h i n g we can do t o 

21 get t h i s t o the a t t e n t i o n of a judge. And I can't speak 

22 f o r the Court, but f o r whatever reason, we j u s t haven't 

23 been able t o get a hearing yet. But we're hopeful t h a t 

24 we w i l l soon. 

25 MR. BRANCARD: On behalf o f the 
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1 Commission, we have a c t u a l l y f i l e d three separate 

2 requests f o r a hearing t o be able t o get a hearing. 

3 COMMISSIONER BALCH: I'm not a lawyer, but 

4 at some p o i n t can't i t go up the chain there? 

5 MR. FELDEWERT: That c e r t a i n l y i s an 

6 o p t i o n . . We're hoping t o avoid t h a t o p t i o n , but t h a t i s 

7 the next step. And again, i f we have t o proceed t o the 

8 next step, we're hopeful t h a t we can get a de c i s i o n 

9 f a i r l y quick from the Appellant Court, again, because we 

10 be l i e v e t h a t there i s a case on p o i n t t h a t would i n d i c a t e 

11 t h a t t h i s w r i t i s n ' t proper and t h a t the hearing should 

12 go forward. 

13 MR. BRANCARD: I t h i n k I ' l l work w i t h the 

14 Chair on t h i s . I t h i n k you a l l and the p a r t i e s i n v o l v e d 

15 i n t h a t hearing -- I don't want everyone t o wait u n t i l 

16 the l a s t minute before you cancel the hearing, so --

17 CHAIRMAN BAILEY: I s there any other 

18 business before the Commission today? 

19 MS. GERHOLT: Not from the D i v i s i o n . 

20 CHAIRMAN BAILEY: Do I hear a motion t o 

21 adjourn f o r the day? 

22 COMMISSIONER DAWSON: I ' l l motion. 

23 COMMISSIONER BALCH: Second. 

24 CHAIRMAN BAILEY: A l l those i n favor? 

2 5 Okay. Thank you very much. 
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