STATE OF NEW MEXICO e A
ENERGY, MINERALS AND NATURAL RESOURCES-JDE!’ARTMEN’I]
OIL CONSERVATION COMMISSION

APPLICATION OF THE NEW MEXICO OIL AND GAK' ’ASSOCIKTION’ FOR
AMENDMENT ‘OF CERTAIN PROVISIONS OF TITLE 19, CHAPTER 15 OF THE
NEW MEXICO ADMINISTRATIVE CODE. CONCERNING PITS, CLOSED-LOOP
SYSTEMS, BELOW GRADE TANKS, SUMPS AND OTHER ALTERNATIVE
METHODS RELATED TO THE FOREGOING AND AMENDING OTHER RULES TO

CONFORMING CHANGES, STATEWIDE. '

CASE NO. 14784

APPLICATION OF THE INDEPENDENT PETROLEUM.ASSOCIATION OF NEW
MEXICO FOR AMENDMENT OF CERTAIN PROVISIONS OF TITLE 19, CHAPTER
15- OF THE NEW MEXICO ADMINISTRATIVE CODE CONCERNING PITS,
CLOSED-LOOP SYSTEMS, BELOW GRADE TANKS, SUMPS AND OTHER
ALTERNATIVE METHODS RELATED TO THE FOREGOING AND AMENDING
OTHER RULES TO CONFORMING CHANGES, STATEWIDE.

CASE NO. 14785

THE OIL CONSERVATIONl DIVISION’S PROPOSED
, PARTIAL ORDER OF THE COMMISSION
WITH PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW

BY THE COMMISSION:

Tnis case came before the Oil Conservation Commission (Cofnmission) for hearing
‘beginning at 9:00 a.m. on May 14, 20i12 and concluded on ‘August 28, 2012 at Santa Fe, New
Mexico. | ’ - ' :

. Now on. tlus 17th day of September, the: Commlsslon having con51dered the testlmony
and evidence presented

FINDS- THAT:. _ , ‘

(1) Due publie notice has been giVen and thaf the Commission hns,.jurisdiction over this
rulemaking. | .
(2) The New Mexico Oil dnd Gas Assocmtlon (NMOGA) flled an dpphcatlon on ©
September 30 2011 to amend 19 15.17 NMAC P1ts Closed- Loop Systems Below- Grade Tdnks
and Sumps. o L '
- (3) The Independent Petroleum Association of New Mex1co (IPANM) filed an
| application on November 29, 2011 to also amend-19.15.17 NMAC. - . '
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(4) The Oil Conservation Division (OCD) filed its final set of modifications to the
proposed applications on April 27, 2012. _ 7

(5) By Order R-13506(B) the Commission consolidateo the applications.

(6) 19.15.17.7. Definitions. During the course of the hearing NMOGA witness, Jerry
Fanning, testified that a below-grade ‘tank means a vessel with greater than a 5 gallon capacity,
excluding sumps and pressurized pipeline drip traps, installed within an excavation or buried
~ below the surrounding ground surface’s elevation. Below-grade tanks do not include an above
ground Storage tank that is located above or at the surrounding ground surface’s elevation and is
surrounded by berms. (Emphasrs added. Transcript Vol. 2 pg. 338 Ins. 1-22)

(7) 19.15.17.7. Definitions. Closed-loop system means a system that uses above ground
steel tanks for the management of drilling or workover fluids. (OCD Exhibit 2 pg. 1)

(8) 19.15.17.7. 'Definitions. Confined ground water means water contained within soil or
rock below the land surface that is saturated with water where there are layers of impermeable
material both above and below and the water is under pressure so that when penetrated by a well,
the ground water will rise. (OCD Exhibit 2 pg. 1) | ‘

(9) 19.15.17.7. Definitions. Continuously ﬂouving watercourse means a river, stream or
creek that is named or delineated by a solid blue line on a USGS quadrangle map having a scale
factor of 1:24,000 and that typically has water flowing during the majority of days of the year
This does not include ephemeral washes, arroyos, and similar depressions that do not have -
flowing water during the majority of the days of the year. (OCD Exhibit 2 pg. 2) The OCD
proposed the previous stated definition for continuously flowing watercourse because it assists

the OCD in protecting surface water. (Transcript pg. 1834) o
| (10) 19.15.17.7. Definitions. Floodplain means US Army Corps of Engrneers or FEMA .
documented 100~ year ﬂoodplam (OCD Exhibit 2 pg. 2) This defrmtron has been proposed

because it is clear and specific. (Trdnscrrpt pg 79) _ 4
(11) 19.15.17.7. Defmltlons ere form.ratio means the relative percentage of regionally
_ native species in each of the followmg classrﬁcatrons shrubs forbs, and grasses. (Trdnscrrpt pg
943) A ' .
li (12) 19 15.17.7. Defrnmons Measurable means a layer of oil greater than a sheen that is .

g measurable by color cuttmg or other accept'lble method. (OCD Exhrbrt 2pg. 2)



(13) 19.15.17.7. Definitions. Multi-well fluid management pit means a pit'us‘ed for the
storage, treatment, and recycling of stimulation fluids and flow-back water during the drilling
and completion of multiple Wells. Mu“lti-well fluid management pits are not governed under the
Surface Waste Management Rule 19.15.36 NMAC and may not be used for the disposal of -

. drtlling or completron waste. Multi-well fluid management pits may be located éither onsite or
offsite of a well drilling location and may remain in use urrti] all wells identified in the pit permit
are completed. Any fresh water containment structure, éucrr'as a pond, pit, or other A

| impoundment, is not included in this definition. (OCD Exhibit 2 pg. 2) Multi-well fluid

management pits are rntended to be a fluid storage pond to enable operators to have an -

opportunity to store large quantities of water, predominantly produced water or water that's
recycled, in order to stimulate numerous wells and have a reliable source of welter. (Transcript
pg. 230) | 3 & '

(14) 19.15.17.7. Definitions. Piaya lake means a level or nearly level area that occupies
the lowest part of a completely closed basin and that is covered with water at irregular intervals,
forming a temporary lake. (OCD Exhibit 2 pg. 2) This definition is the same as used in
19.15. 2 7(P)4 NMAC.

(15) 19.15.17.7. Définitions. Restore means to return a site to its former condition, in the
manner and to the extent required by 19.15.17. 13(F) NMAC By defining “restore” the Division
has more certamty that operators will be clear as to what 1S expected of them (OCD Exhibit 2
pg. 3 and Transcript Vol. 8 pg. 1844)

(16) 19.15.17.7. Definitions. Srgn_ificant watercourse means a watercourse with a defined
bed and bank either named or identified by a dashed blue line on e USGS 7.5 minute quadrangle
map or the next lower order tributary with a defined bed and bank ‘Of such Watercourse. (OCD .
Exhibit 2 pg.-.3) The OCD proposed the previou'svstated definition for contirruousl'y flowing
watercourse because it assists the OCD 1n protect‘ing surface water. (Transcript pg. 1834) |

(17 19 15. 17 7. Defini’tior’rs Sump meané a collection device with a capacitylless than or
equal to 500 gallonq whrch remains predommdntly empty, dnd serves as a drdm or receptacle for
de minimis releases on an intermittent basis and is not used to, store, treat, drspoee of or
“ evaporate products or sttes. Buckets, parls, drip pans or similar vessels that are not in contact

V\A/ith the ground surface,are not sumps. (OCD Exhibit 2 pg. 3) This proposed. definition 1s clear



and therefore OCD would be able to ‘effecti_vely enforce rules pertaining to sumps. (Transcript
pg. 1829) | | -
(18) 19.15.17.7. Definitionéf. Temporary pit meahs a pit, including a drilling voAr workover
pit, which is constructed with the intent that the pit will hold liquids for les‘s than- six months and
will be closed in léss fhan one yedf. Temporary pits may be used rf,or"’one or more wells and
located either onsite or offsite of a well drilling location. Any fresh water containment structure, -
such as a pond, pit, or other impoundﬂ'ment, is not a temporary pit. (OCD Exhibit 2 pe. 3) |
| (19) 19.15.17.7. Définitio_ns. Unconfined ground‘water means ground water whose upper
water surface (wat‘er table) is at atmpSpheric,pressure and is‘zvzble.to risé and fall. (OCD Exhibit 2
pg. 3) | | o _
- (20) 19.15.17.7. Definitions. Visible when used with respect to oil on the surface of a pit
means any sheen on the pit liquid surface. (OCD Exhibit 2 pg. 3) Brandon P'owell, on behalf of |
~ the OCD, stated NMOGA'’s and IPANM’s recommended 30% criteria would be hard to enforce
because there is no standardized testiflg and, therefore, would also be at the discretion of the |
inspector in the field as to what they feel is 30%. Additionally, any wind in the area could push
any oil to one side of the pit or the other and stack it upon itself, which would reduce the 30%
area. (Transcript pg. 1830 Ins. 8-18)

' .(21) 19.15.17.8 Permit or Registration Required. Registration of below-grade tanks with
the appropriate division district office: should be required in order to identify the owner of the
tank.._.‘Regi_str'ation would also allow OCD to review whether clpsure was proper. Finally,’ '

- registration Would allow for the OCD :to efficiently resolve the back log of'below-grade-tank
permlttmg (Transcrlpt pg. 1832 lns 3-15 and pg. 1841 Ins. 7- 16) '

(22) 19.15.17.9 Notification Required.” An operator shall use a form C-101, form C-103,

~or applicable BLM forin to‘ notify the appropriate division district office of construction or use of
a cl()se.d—loop' system. ‘A,cl'osed—l.oop s’.y‘stem shali' use éppfOpriaté engi.neeri'ng' principles and

- practices and follow applicable manufacturers’ requireméﬁts of the equivalent thereto. (OCD
Exhibit',2 pg 4) By requiri’ng'ndtification the’ OCD will know what equipmént is_locéted at the
'As‘ite‘ and will lessen the‘p‘e‘rmitting‘burden piaé_ed upbn opqratqrs. Most opevrat_or‘s' already .

- construct closéd—loop systems using af)propriate engineer’ing Staridérdq by including this 55 a
-requ1rement formalizes the practice. ThlS requlrement can be effectively enforced by the OCD

- (Trcchrlpt pgs. 1882- 1884 1885 lns 16)



(23) 19.15.17.9 Notification Required. A closed-loop system shall use iappropriate

-. engineering principles and practices and follow applicable manufacturers’ reqniremen‘ts or the
equivalent. (OCD Exhibit 2 pg.'4) This langunge assures the Division that the equipment used
on-site is properly engineered. The Division would be able to effectively enforce this
requirement. (TranScript Vol. 8 pgs. 1884 -1885) »

(24) 1_'9.15»,17..9 PermitApplication and RegiStration. | An operator may use, vi/ith
approval by the appropriate division district office, standardized plans,for-'temoorary'pits, below
grade- tanks, and multi-well fluid management pits, and other plans'which will remain approyed s
until a subsequent plan'is either required by the appropriate division district-office or is |
submitted by the operator and approve‘d by the appropriate division_district office. (OCD Exhibit -
2,'pgs.< 6&7) Standardized plans go through a stringent review process to make sure there is -
compliance with all rules. Standardized plans are easier for OCD field inspectors to work with, =
which allows for effective enforcement of the rules. (Transcript pg. 1831 Ins. 8-18) - o

(25) 19.15.17.10 Siting Reqnirements. The Division re\iiewed siting reqliirements for
effective enforcement and administrative.feasibility only. The Division offered the foll_owing
modifications for ease of administration which allows for effective enforcement. If the
Commission chooses to adopt new Siting Requirements, the Division respectfully requests its
modifications be adopted

" An operator shall not locate a below grade tank (a) within 100 feet of a continuously
flowing watercouise or any other significant watercourse or lakebed, sinkhole, or playalake .
- (measured from the ordinary high-water mark), unless the appropriate division district office -
approves an alternative distanee'.ba:sed" upon the-operator’s demonstration that surface and -

unconfined ground water Will be prote'cted' (b) within 100 feet of a private, domestic freSliWater

- ~ well or spring used for public or livestock consumption;-(c) W1th1n 100 feetof a Wetland (d)

where depth to unconfined ground Water is less than 10 feet below the bottom of the tank; (e)
~ -within 300 feet from an occupied permdnent residence, school hospital institution, or church in _-
- existence at the time of initial apphcation (f) within mcorporated mun1c1p"il boundaries or - -
.within a defined municipal well head protection area, ds defined by 19.15.2.7N MAC covered.
under a mumcipal ordinance adopted pursuant to NMSA 1978 Section 3- 27 3, as "nnended
unless the municipality specifically approves; (g) within the drea overlying a subsurface mine

unless the appropriate division district office specifically approves the proposed location based



upon the operator’s demonstration that the below-grade tank’s construction and use will not”
'compromise the subsurface integrity; or (h) within an unstable area, unless the operator
"de'monstrates that it has incorporated engineering measures into the design to ensure that the
‘below-grade tank’s integrity is not compromised. - (OCD Exhtbit 2 pgs. 10 &11) The OCD
proposed this modification for clarlty and protectlon of human health and the environment. This
modification could effectively be enforced (Transcript pg. 1834 Ins. 12-21) . 4 ) |
(26) 19.15.17.10 Siting Requirements. S'iting Requirements for temporary pits multi-well
-ﬂurd management pits, below grade tanks and wastes. The Commission should adopt s1t1ng
requirements which include specific dlStdnCCS from contmuously ﬂowmg watercourses. or other
' 'srgnlflcant watercourse or lakebeds, sinkholes or playa lakes (measured from the ordrnary high
water mark). (OCD.Exhibit 2 pgs. 9, 10, 11) | | '

(27) 19.15.17.10 Siting Requirements. An operator shall not locate material excavated
from a pit’s construction within a specific distance from a continuously flowing watercourse or a
flowing significant watercourse. (OCD Exhibit 2 pg. 10)

(28) 19.15.17.10 Siting Requirements. The Division reviewed the siting requirements for
effectwe enforcement and administrative feasibility only. The Division offered the following
modifications for ease of administration which allows Vfor effective enforcement. If the
‘Commission ehooses to adopt new Siting Requirernents, the Division respectfully requests its
~ modifications be adopted. - o o

An operator shavll not locate a below grade tank: . .

(a) within 100 feet of a continuously flowing watercourse or any other significant"
watercourse or lakebed s1nkhole or playa lake (measured from the ordtmry high-water mark),
unless the approprtate division district offrce approves an alternative distance based upon the
operdtor s demonstration that surface dnd unconfmed ground water will be protected,;

- (b) within 100 feet of a prlvate domestic fresh water well or spring used for-
publlc or livestock consumptton

(0 w1th1n 100 feet of a wetldnd or A |

(d) where depth to unconfmed ground water 1S less than ]O feet below’ the bottom
of the tank _ ' |

(e) within 300 feet from an occupled permdnent resrdence school, hOSplldl

institution or church in exrstence at the time of initial application. -



| (f) within incorporated municipal boundaries or within a defined municipzi] well
" head protection area, as defined by 19.15.2.7 NMAC coxrered under a municipal ordinance
adopted pursuant to NMSA 1978, Section 3-27-3, as arnended, unless the municipality

, SpCCIflCdlly approves _ | | -

(g) within the area overlying a subsurface mine, unless the appropriate division '
district office spec1f1ca11y approves the proposed location based upon the operator’s |
demonstration that the below-grade tank’s eonstruction and use will not compromise the

subsurface integrity; or | - A | |
* (h) Within zin unstable ?rea, unless the operator demonstrates that it has
- incorporated engineering measures inth the design to ensure that the below-grade tank’s integrity
" is not compromised. (OCD Exhibit 2 pes. 10-11) '
| (29) 19.15.17.11 De51gn dnd Construction Spemfications An operator shall fence or
enclose a pit or below-grade tank. (OCD Exhibit 2 pg. 13) ,

(30) 19.15.17.11 Design and Construction Specifications: Fencing. The appropriate
division district office may approve alternatives to these requirements if the operator
demonstrates that the alternatives prO\;ide equivalent o better protections to livestock, wildlife or
" human safety. (Emphasis added. OCD Exhibit 2 pg. 14) |

(31) 19.15:17.11 Design and Construction Specifications. The operator shall equip
.below-grade tanks with a properly operating automatic high-level shut-off control device or

automatic call-out system notifying the operator of a potential over flow and manual controls.
(OCD Exhibit 2 pg. 18 and Transcript pgs. 206 & 207 lns 1- 18) An alarm alone is insufficient
because there may not be a person present to hear the dlarm and respond. (Trdnscript Vol 8 pg
1885) A call-back alarm system or a remotely monitored alarm system would allow for an
operator to quickly address a potent_ial- overﬂ'oyiz of a below-grade ank. (Transcript Vo'l.. 8 pg.
1886) | . | I
| (32) 19. 15 17. 12 Operationdl Requirements If any pit 11ner s'integrity is compromised

. above the liquid’s surface then the operator shall repair the damage or replace the lmer wrthm 48

" hours of discovery or seek-a variance from the approprnte diViSion distiict office. (OCD Exhibit o |

2] pg 22), If an. operdtor repairs a liner within the 48 hours there is-a decreased opportunity for
the tear to increase due to wind or other pressures. The modiﬁcation does not’ 1equ1re the

Operator to repair the liner w1th1n 48 hours it does requrre that'if the operator does not repdir



within 48 hours then the operator needs to‘eontact the district or seek a variance. This ensures
the protection of the environment. (Transcript Vol. 8 pg. 1835)
©(33) 19.15.17.12 Operational Requirements. Below-grade tanks. The operator shall
inspect _the below-grade tank for lealgage and damage at least mon_th‘ly. This is a necessary
requirement because if signs of dama:‘ge are present it is an indication that a release may occur in
‘the near future or an unseen release could be occurring. (OCD Exhibit 2 an(l Tranecrlpt Vol. 8
pg. 1836) - | ‘ -
(33) 19.15.17.12 Operat1onal Requirements. Below- grdde tanks. If upon vrsual
inspection in the area beneath the tank there are any areas that are wet, drscolored or showing
" other evidence of a possrble release, the operator shall test the sample of the soil and shall report
- as requrred on a Form C 141 pursuant to 19. 15.29. (IPANM May 15" Modrfrcatrons pg. 24)
This is a necessary requirement because if there is wet or discolored soil, there is evidence of a
release and a release is reporled pursnant to Rule 19.15.29, otherwise known as the Spill Rule.
This is clear and concise language which the Division could effectively enforce. (Transcrrpt Vol. |
8 pgs. 1836-1837) | |
(34) 19.15.17.13 Closure and Site Reclamation Requirements. The Division reviewed
~ the closure and site reclamation requlrements for effective enforcement and administrative
feasibility only. The Division offered the following modrﬁcatrons for ease of admrmstrcmon
which allows for effective enforcement. If the Commission chooses to adopt new Closure and
- Site Reclamation Requirements, the Division respectﬁilly requests its modifications 'be adopted.
A. Closure of permanent pits, "‘temporary pils, multi-well ﬂuld managemenl pits, drying
. pa‘ds and tanks aesociated with closed-loop systemé, and-below-grade tanks where the waste will
~ be disposed at a division-approved facility, including but not lirnited to facililies permitted
pursuant to 19.15.36 NMAC | . _' |
| (1) Prior to commencmg closure an operator shall obtam approval of the closure
' ~plan submrtted w1th the permrl appllcatlon or regrstratron pursuant to 19.15.17.9 NMAC. - :
.' (2) The operator shall close a permanent pit, temporary prt multr well fluid -
R management pit, drymg pad and tank assoc1ated with a closed-loop qystem and below grade
| tank by excavatmg and / or remo_vmglall'contents and, if applicable, synthetic lrners. The
eontents and, if applicable, syntheti.c.l‘iners will be'_tra_nsferred toa clivision—_approved_facility,:.

- including but not limited to facilities permitted pursuant to 19.15.36 NMAC.



(3) ’l‘he operator of a multi-well fluid management pit 1s not required to sample
under the liner system if leaks are not detected by the leak-detection system during the use of the
pit and no Vrsual evrdence i1s present at the t1me the liner is removed. In all other circumstances,
,the operator shall test the sorls beneath a prt drying pad and tank assocmted with a closed- loop
System or below grade tank as follows _

~ (a) A five pomt comp051te sample shall be taken under the liner,.or below

" grade tank and the sample shall be analyzed for the constituents in Table I of
19.15._17.13.-NMAC . .

(b) If the results exceed any of the parameters listed in Table I of
19. 15 17.13 NMAC, the division may requtre additional delineation upon review of the results
and the operator must receive a_pproval before proceedrng with complete closure. '

(c) If the results do not exceed any of the parameters in Table I of -
19.15.17.13 NMAGC, then the op.erator can proceed to backfill the plt, pad, or excavation
associated with the below grade tank with non-waste containing earthen material. Recont_ourlng
and revegetation of closed pits, drying pads and below-grade tanks is addressed in Section F of
19.15.17.13 NMAC. ' |

4 B. Closure of temporary pits and drying pads and tanks associated with closed-loop '
systems where the waste will be disposed of in place in an existing temporary pit or in a nearby
| di\;ision-approved temporary pit or a burial trench. The design and construction of a temporary
pit and burial trench shall be in accordance with 19.15.17.11 NMAC. Nearby temporary pits and
‘ Aburral trenches are not 19.15.36 NMAC facilities. - - |

(1) Prior to commencmg closure of a temporary p1t ora drymg pad and tank
assocrated wlth a closed-loop-system, an operator shall subm1t and obtam approval of the closure
plan. _ _ ' _ ' o '

N ,(2) The’ operator shall demonstrate and comply with the Siting criteria in. ‘
- Subsection C of 19.l5.17.10 NMAC and the closure requirements under S_ubs_ection Bof
191517.13NMAC. A L
3 The op'era'tor‘.shall first remove all free liduids-reeronably acllieVaole from "the
~temporary pit or drymg pad and tank assocrated w1th a closed loop system and d1spose of the
' quurds at a d1vrs10n approved facrlrty, 1ncludmg but not l1m1ted to facrlrtres permrtted pursuant to, :

19.15.36 NMAC



(4) When closing atemporary pit the operator shall stab_ilize or solidify the
remaining temporary pit contents to a capacity sufficient to support the final cover of the
temporary prt When transferring the waste contents from a drylng pad and tank associated with .
a closed-loop System into a temporary pit or- burial trench, the operator shall stabilize or solidify

‘the waste contents to a capacity sufficient to support the final cover of the temporary pit or burial
trench. The operator shall not mix the contents with soil or other material at a mixing ratio of _
greater than 3:1, soil or other material ‘to contents. The waste mixture must pass the paint filter

 liquids test (EPA SW-846, Method 9095). |

5 After solrdifyrng or stabillzmg the waste, the operator shall collect ata
minimum, a frve point composrte of the contents of the temporary pit or drymg pad and tank
associated with a closed -loop. system to demonstrate that the stabilized waste does not exceed the
criteria in Table II of 19.15.17.13 NMAC |

(6) If the contents from a temporary pit or drying pad and tank assocrated with a
~closed loop system do not exceed any of the constituent concentratrons shown in Table II of
19.15.17.13 NMAC the operator can erther proceed to dispose of wastes in an existing temporary
pit or construct a burial trench for _disposal of these wastes. Both the temporary pit and the burial
trench must be designed and constructed in accordance with the requirements specified in
Subsections F and K of 19. 15 17.11 NMAC ,

(7) If the contents from the temporary pit or drying pad and tank associated witha

_' closed-loop system after mixing with sorl Or non- -waste material at a maximum ratio of 3: 1, |
-exceed any of the constituent concentrations shown i 1n Table II of 19.15.17.13 NMAC, then
closure must proceed in accordance ‘with subsection A of 19. 15 17.13 NMAC. |

(8) Upon achieving all applicable constituent concentrations as set forth in Table -
I of 19. 15 17.13 NMAC and waste stabilrzatron requirements of Subsection B.4 of 19. 15.17.13 . ‘
NMAC, the operator shall cover the' temporary pit or burial trench with non- waste contammg i

“earthen materrals and construct a sorl cover prescrrbed by the Divrsron n paragraph 20f

 Subsection F of 19:15.17. 13NMAC. | L

| )RS the operator has removed the wastes and the liner pursuant to this

subsection the operator shall test the sorls beneath the temporary pit as follows:

(a) A five pomt composrte sample shall be taken and analyzed for the constituents .

" in Table T0f19.15.17. 13.NMAC.
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(b) If the results exceed any of the parameters listed in Table I 0f 19.15.17.13"
NMAUC, the division may requlre additional delineation upon revrew of the results and the
operator must receive approval -laefore proceeding with comolete closure. . |

(c) If the results do not exceed any of the parameters in Table I of 19.15.17:13
NMAC, then the operator can proceed to backfrll the pit, pad, or excavatron with non-waste
contarnmg earthen material. (OCD Exhibit 2 pgs. 26 — 28)

(35) 19.15.17.13 Closure ldent1f1catron ’ |

(1) The operator shall cause a lrcensed surveyor to survey-the area of closure and

certify sa1d location on a form C- 102 ' .
. (2) A person shall not build perrnanent structures over an in place diSposal. .

(3) The operator shalll file a deed notice ’identifying theexact location rof the in
place-disposal with the county clerk in the county where the in place disposal occurs. (OCD
* Exhibit 2 pg. 36) | | o |

‘The Division requests that the location be reported on a form C-102 because it will allow

for the location to be accurately identified and filed with the Division. Filing on a C-102 will
allow the Division to easily locate the closure site if there is an issue in the future. Permanent
structures should not be allowed because if contaminants are identified the structure may be
endangered The deed notice is necessary in order to put . current and future landowners on notice
- of what is located on the property. (Transcrlpt Vol 8 pgs. 1838-1839) o
4 (36) 19.15.17.13 Timing requrrements for closure. An operator shall close a pit, dryrng
~ pad associated with a closed-loop system or below- grade tank within the followmg time perrods
or by an ear lier date that the appropr: iate division district office requires because of imminent
danger to ﬁ esh water pablzc health or the environment.

This requrrement allows the D1v1sron to retarn their abllrty to protect and to effectrvely :

. .enforce the rule. (Emphasrs added Transcrrpt Vol 8 pg. 1839)

(37) 19. 15 17.14 Emergency Actrons The operator shall construct a prt durmg an
~emergency ' ' R '

: Thrs does not hamper an operator frorn constructrng a pit. if an. emergency arises. “An-
| . operator is not allowed to construct a contmgency pit for ernergen01es (Transcrrpt Vol 8 pg
1887) | Lo -

| - (38) l9 15 17.15 Exceptrons and Varrances -
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A. Definitions »
1. “Exception” means authorization from the environmental bureau in the
dlvrsron S Santa Fe office to depart from the requlrements of 19.15.17 NMAC.
2. “Variance” means authorization from the approprrate division district offrce to."
depart from the requirements of 19. 15.17 NMAC: - ' |
B. Variances.
1. Except as provided below in subparagraph C, an operator may apply to the -
~ appropriate division drstnct_offrce for a variance to any of the provisions of 19.15.17 NMAC.
2.Ifan operator demonstrates to the appropriate division district office that the.
requested variance p‘rovides equal or better protection to fresh water, public health and safety,
livestock and the environment, the appropriate division district office shall approve the variance
within 60 days _
3. If the appropriate division district office denies the requested variance or fails
to grant or deny the requested variance in writing within 60 days of the filing of the request for a
variance, then the operator may file an application for hearing with the division clerk. In |
addition to the. 1nformatron requrred by Subsectron A 0f19.15.4.8 NMAC, the apphcatron shall
include: o ‘

_ ~ a. proof of notificat_ion to the surface owner of the location of the
requested variance; t )
.‘ b. a statemerit 1h detail explarnlng why the apphcant wants to vary from |
the requrrement of 19. 15 17 NMAC and

. c.astatement in detail 'explaining 'why‘ the applicant believes that the
variance will protect fresh vyater puin‘c health and safety, lrvestock and the environment.

4. The drvrsron clerk will set the apphcatron for hearrng as. soon as practicable.

C: Exceptrons

1. An operator may apply to the envrronmental bureau in the drvrsron S Santa Fe.
offrce for an exceptron to any of the permanent pit requrrements 0f 19.15. 17 NMAC | |
o2 The operator shall give-notice of any request for an exceptron to the surface
', owner of the locatron of the. requested exceptron and to such other persons as the drvrsron may -

-require.
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- 3. If the operator demonstrates to the environmental bureau in the division’sSanta
Fe office that the requested exception provides'eq'ual or.’better protection to fresh water, public
-health and safety, livestock and the environment, the environmental bureau in the division’s
Santa Fe office shall approve the exceptron wrthm 60 days.
' 4. If any person with standmg to-.contest the requested exception files a comment ..
or request for hearmg within.30 daystafter the operator or the division sends notice to such .
‘person of the requested exceptron and the director determrnes that a comment or request for
hearing presents issues that have technical merit or there.is significant mterest from the affected
publlc then the drrector may cause the matter to be set for hearing.

5. If the envrronmental bureau of the d1V1sron s Santa Fe offlce denies the
requested exceptron or fails to grant or deny the requested exceptron in writing Wrthrn 60 days,
then the operator may apply for a hearrng In addition to the information requrred by Subsection |
A of 19.15.4.8 NMAC the application shall include: _ ‘

. a. proof of notification to the surface owner of the location of the
requested exception, o |
b. a statement in.deta»il "explai'ningv why the applicant wants an exception to
19.15.17 NMAC, and - | | |
- c a‘statement in detail explaining-why the applicant believes that the
: exceptron will protect fresh water, public health and safety, livestock and the env1ronment _
6. If the director orders a hearmg or the operator applres for a hearing, the division
’ clerk shall set the matter for hearing as soon as practicable. (OCD Exhibit 2 pgs 43 44) -
| A variance may be granted only after the operator can demonstrate said- var1ance offers
, equal or better protect1on to fresh water, public health and safety, livestock and the envrronment
o The equal or better protectron standard assures that the operator adequately protects publrc health -
: _and the. envrronment A person ’s health is drrectly t1ed to their safety, if a person is unsafe they |
"are puttrng themselves at risk of bemg unhealthy The D1v1s1on further requested a 60 day

_' TEVIEW perrod because it allows' adequate time to Teview the proposed var1ance The

-Commrssron should not adopt arule wh1ch allows for a variance to be approved without review

because it abrogates the Division’s’ respons1b1lrty to the publrc (Transcrrpt Vol 8 pes. 1888- :
1890) '
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The heering application for a variance requires notice to the surface owner only when the
“variance request has been denied. (Transcript Vol.8 pg. 1995 Ins. 13-17) To proceed to hearing
an operator does not need to. retain an attorney. (Transcript Vol. 8 pg. 1958 Ins. 20-22)

A request for an exception 'w‘ohld be filed with the environmental bureau in Santa Fe. If
the operator demonstrates the requested exception proVides equal or better protection than_the' |
environmental bureau in Santa Fe shall approve the exception within 60 days. During the first

30 day period, a person within standirlg to contest could file a comment or a request for hearing.
: Only if the director determines that the comment or request presents issues of technical m'erlt or
of slgnificant interest to the affected phblic, will the matter be set for hearing. (Transcript Vol. 8 |

pe. 1892-1894) | |
| The exception and variance modification should be adopted because site-specific

_ information for well locations is more" read_ily accessible at district offices and therefore a
proposed \rariance would l)e more easily analyzed by the district office personhel. (Transcript -
Vol. 8 pg. 1960 Ins. 12 -22) ‘ .

(39) 19.15.17.16 Permit Approvals, Conditions, l)enials, Revocations, Suspensions,
Modifications or Transfers. -

~ A. The division shall review all applications to permrt fac111t1es subject to 19.15.17
NMAC Within 30 days of recervmg an application the division shall make an administrative
completeness determmatron or prov1de wrrtten notice of deficiencies to the appl1cant S srgnatory
- The application will be considered complete 1f written notrce is not prov1ded by the division
-wrthln the 30 day evaluation period. _ h |

B. Whether or not the d1v1s1on deems an application to be admmlstratrvely complete '
within the 30 day evaluatlon -period, the division shall also have an additional 30 days to
approve, deny or approve with cond1trons crn application. If the drvrsron does not take action

'witllln-the 60 day review period then the application is‘deem.ed. denied and the'operator.ma y file

-an application for hedrmg wrth the division'clerk. - | o
‘ C. If the d1V1sron denies an applrcatron or approves the dppllcatron subject to condrtrons

not expressly provided by the Oil and Gas Act or in 19.15. 17 NMAC; then the d1vrslon shall .

| notrfy the applicant by eertified mail, return receipt requested of the cause for the denial or

'1dd1t10ndl cond1t1ons and Sh'lll set the matter for hearmg if the appllcant $0 requests w1thm 20

' , days after receipt of such noufrcatron (OCD Exhibit 2 pg. 47)
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Administrative completeness isa quantitative review of an application to determine if all
pieces of informatioh required for review are present. The-Division would have 30 days to make
such an analysis. The Division would have a second 30 day review period to evaluate the
applieation for the quality of the information. The entire anatysis could be completed in less
‘than 60 days. If the Division does not respond toan application or denies the application the
operator rnay request a hearing. This proposed modification would be effectively enforced by -

the Division. (Transcript Vol. 8 pgs 1895-1900)

'CONCLUDES THAT:
1. The Commission is empowered to create rules. NMSA 70 2 11..
2. The Commission (dnd the D1V1sron) has statutory duty to prevent: waste and

protect correlative rights. NMSA 70-2- 11(A) and Contlnentdl 0il Co., 70 N.M. at 323,373 P. 2d

at 817. '

3. - The Commission conclwudes that adoption of the modifications proposed by |
the Division, wiil assist the Division m carrying out its statutory mandates of protecting water,
public health and the environment, while preventing waste and protecting correlative rights.

4. - The Division has the jhrisdiction authority and control of and-over all persons,
_matters or thmgs necessary or - proper to enforce effectrvely the provrsrons of the Oil & Gas Act
or any other law of New Mexrco relatrng to the conservation of oil and gas. NMSA 70-2-6.

5. 'The Commission should adopt the proposed modrfrcatrons because said

. modlfrcatrons are effectlvely enforceable by the Drvrsron

6. . _The requrrements of the modifications proposed by the Division are reasonable

'md that alternative regulatory methods would not accomphsh the Drvrsron S objectrves

wswmltted S

» O Y adaoV—

- Gabrielle A. Gerholt
Assistant Géneral Counsel .
-Energy, Mmerals and thural Resourees -
Department A
1220 S. St. Francis Drrve
Santa Fe; NM 87505
(505) -476- 3451
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'CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregomg pleadmg was served upon the
following parties on Seplember 17,2012:

- William F. Carr -
Eric Hiser ‘
Holland & Hart LLP
- P.O. Box 2208
. Santa Fe, NM 87504-2208
Phone: (505) 988-4421
Fax: (505)983-6043
Email: wcarr@hollandhart.com _
Attorneys for Applicant New Mexico Oil & Gas Association,

Eric Jantz

Staff Attorney

New Mexico Environmental Law Center

1405 Luisa Street, Suite 5

Santa Fe, New Mexico 87505

(505) 989-9022

Email: ejantz@nmelc.org |

Attorney for Oil and Gas Accountability Project

Karin V. Foster
5805 Mariola Place, NE
- Albuquerque, NM 87111
‘Telephone: (505) 238-8385
Email: Fosterassociates2005@yahoo. com .
Attorney for Applicant Independent Petroleum Assomatlon of New Mex1co

Judith Calman
142 Truman Street N.E., Sulte B-1

- Albuquerque, NM 87108 1371 -

- Email: judy@nmwild.org .
Attorney for New Mexico Wllderness Alllance

Dr. Donald A Neeper :
. POBox 5 ' '
Los Alamos, NM 87544
dneeper@earthllnk net _
Authorized Representatlve for New Mex1c0 CltlZCHS for Cleari Air & Wdter
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Hugh Dangler

New Mexico State Land Office
310 Old Santa Fe Trail

Santa Fe, NM 87504
hdangler@slo.state.nm.us

Patrick Fort
6725 Orphelia Ave NE
Albuquerque, NM 87109-6935

- patrickfort@msn.com ’

&@m% cweuwu\

Gabrlelle A. Gerholt
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