STATE OF NEW MEXICO {
ENERGY MINERALS AND NATURAL RESOURCES DEPARTMENT ‘ -
OIL CONSERVATION COMMISSION :

IN THE MATTER OF THE APPLICATION OF THE NEW MEXICO OIL AND GAS
ASSOCIATION FOR AMENDMENT OF CERTAIN PROVISIONS OF TITLE 19,
CHAPTER 15 OF THE NEW MEXICO ADMINISTRATIVE CODE CONCERNING
PITS, BELOW GRADE TANKS, CLOSED LOOP SYSTEMS AND OTHER
ALTERNATIVE METHODS TO THE FOREGOING, AND AMENDING OTHER
RULES TO CONFORMING CHANGES STATEWIDE.
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L Introduction

For any rulemaking proceeding to have legitimacy, evidence must_be impartially weighed
to arrive at a reasoned conclusion that is adequately explained. Based on the evidence presented
in this proéeeding, any impartigl obser\{ler could only conclude that the changes pfoposed by the
Petitioners are Eeyond the Oﬂ anservation C.ommission’s‘ authority to adopt, unsupported by
evidence, entirely unneeded and desi gned exclusively to add to the oil anci gas industry’s profit.
In contrast, testimony provided by surface estate owners with oil and gas opérationé on their land
amply demonstrates that the Pit Rule is working and needed. The petitions should therefore be
denied. |
II. Background

A. Procedural Background

The New Mexico Oil and Gas Association’s (“NMOGA”) and Independent Petroleum -
Association of New Mexico’s (“IPANM”) petitions to reconsider the Oil Conservation
Commission (“Commission”) regulations governing oil and gas field wastes, 19.15.17 et. seq.

' NMAC (“Pit Rule”), are the latest shot in an ongoing volley involving the Pit Rule that began



with the Oil Conservation Division’s (“Division”) Pit Rule petition, submitted to Commission on
September 21, 2007. The Division’s 2007 petition soug}it to replace the then existing rule
governing disposal of oil and ga{s field Wastes, 19.15.17.50 et. seq. (“Rule 50”") with more
environmentally protective rules. The COmrnission held a public ‘hearing. on the Pit Rule
petition. In a three week trial-like proceeding mandated by the New Mexico Oil and Gas Act
(“Act”) and its implementing regulations, the parties to the rulemaking, including Earthworks’
Oil and Gas Accountability Project (“OGAP”), New Mexico Citizens for Clean Air and Water,
members of NMOGA (calling themselves the “Industry Committee”) and [IPANM presented
_extensive technical and non-technical evidence on the proposcd rule.
On May 9, 2008, the Commission entered its Order No. R-12939 (“Pit Rule Order”) in -

Case No. 14015 (“Proceeding #17), thereby adopting.thc Pit Rule. Pit Rule Order at § 21; that
Order is attached as At‘iachment A. InProceeding #1, Division witnesses testified that Rule 50
was ineffective because i‘is performance based standards rdid nct prévent pit wastes from
contaminating fresh water and the enyironment.l Case No. 14015, Testimony of Division
Enviromncntal Bureau Chief Wayne Price, Transcript (“Tr.”) at 71-74, 334-335, 355-356; Case
No. 14015, Testimony of Glenn von Gonten, Tr. at 499, 591.% On July 10, 2008, several
NMOGA members and IPANM petitioned the District Court for review of the Final Order. Both
writs were granted and the two appeals were consolidated under Case No. D-0101-CV-2008-

1863 (“Appeal #1”).

! Although the Division was the petitioner and primary proponent of the Pit Rule in 2007, the Division, curiously,
has not taken a position on the rule changes currently before the Commission. The Division’s failure to take a
substantive position is the result of a directive from Commissioner Bailey, acting in her capacity as the Division
Director. See, December 12, 2011 electronic mail from Jami Bailey to John Bemis, attached as Attachment B.

? The problems with performance based regulations is illustrated in this proceeding by IPANM witness Thomas
Mullins’ inability to define “reasonable” in the context of IPANM’s proposed changes to the variance provisions.
Mullins testimony, Tr. at 1473.



Subsequently, the Commission amended fhe Pit Rule to effectively rescind an important
enyirbnmental 'standard referrgd to as the “chloride standard’f that governs the coﬁcentrations of
chlofidés, or salts, in oil field wastes, which became final on July 17, 2009, after another trial-
like proceeding (“Proceeding #2”*). Order No. R-12939-A. OGARP petitioned the District Court
for rev‘iew of the chloride standard amendment on July 30, 2009, and review was granted as Case
No. D-0101-CV-2009-2473 (“Appeal #27). ‘

While the Pit Rule appeals were still pending in the First Judicial District Court,
NMOGA and IPANM submittea their current petitions fér rule amendments; which are in
essence petitions for reconsideration of the Pit Rule, to the Commission. On the same day, the
* oil and gas industry petitioners in the Pit Rule appeals filed a motion with the First Judicial
District Court requesting a stay of the appeals. Petitioner’s Motion to Stay All Proceedings
(Sept. 30, 2011). The Commissioﬁ_ filed a séparate concurrence with this motion. Respondent’s
Concurrence in Petitioner’s Motion‘ to Stay All Proceedings (Oct. 18, 201 D). The Commission
also filed a separate motion in Appeal #2 requesting a stay of that proceeding, arguing that the
Comlmission’s.decision in the current proceeding would “likely render the 1ssues in Cases 1863
and [2473] moot.” New Mexico Oil Conservation Commission’s Motion to Stay All
Proceedings (Oct. 18, 2011). The District Court stayed Appeal #1 and Appeal #2 on January 23,
2012. |

The Commission exerciséd its discretion and accepted NMOGA’s and IPANM’s
petitions. A notice of public hearing on the petition was issued on December 16,2011, and the
h¢aring was scheduled to begin'on J anuary 23,2012. OGAP filed a Petition for Writ of

Prohibition with the District Court on January 9, 2012, seeking to prohibit the Commission from
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considering NMOGA’s and IPANM’S pe.titions until the Pit Rule appeals were resolved. A Writ
of Prohibition wés issued on February 1‘4, 2012, and subsequently quashed on March 30, 2012.

On March 30, 2012,, the Commission rel_eased another notice of “Application of the New
Mexico Oil and Gas Association for amendment\.of certain provisions of title 19, chapter 15 of
the New Mexico administrative code concerning pits, closed-loop‘ systems,v below grade tanks,
sﬁmps‘and other alternative methods related to the foregoing and amending other rules to
conforming changes, statewide.” 23 N.M. Reg. No. 8 at 303 (March. 30, 2012). Among the
propo‘sed amendments in the notice is the following: “(vi) authorize and adopt requirements for
the prermitting, siting, design, constructic;n, operation and closure for “multi-well fluid
management pits.” Id.

The Commission held public heaﬁngé on NMOGA’s and IPANM’s Petitions on May 14-
18, June 20-22, and August 28-29, 2012. During these public hearings, the Commission heard
expert technical testimony, public testimony, and took evidence. Pursuant to the Commission’s
verbal order at the close of that hearing, in addition fo the foregoing closing arguments, OGAP is

also submitting separate proposed Findings of Fact and Conclusions of Law.

B. Legal Framework

In promulgating a regulation, the Oil and Gas Act gives the Commission the authority to:
1) prevent waste (§§ 70-2-2, 70-2;3, 70-2-11); 2) protect conelativé rights (§ 70-2-11); 3)
conserve oil and gas resources (§ 70-2-6); 4) prevent injury to adjoining property frorﬁ oil and
gas operations (§ 70-2-12(B)(7); 5) regulate produced water so that it will not harm_fresh water
‘as designated by the State Engineer (§ A70-2-12(B)(15); 6) regulate non-domestic waste dispbsal '
to protect human health and environment (§ 70-2-12(B)(21); and 7) regulate non—dorﬁestic waste

disposal from the oil field service industry (§ 70-2-12(B)(22). “Waste” is defined in the Act at
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NMSA 1978, § 70-2-3. Generally, “waste” of oil and gaé reséurces is considered to be the
inefficient, 'exc.essive, or improper reduction in reservoir energy of a given pool of oil or gas
resource and the spacing, operating or producing of any well that tends to reduée the total
| quantity of crude petroleum oil or natural gas ultimately recovered from any pool. Id. at § 70-2-
3(A) (emphasis added).

The Commission, as a creature of statute, only has that authority granted it by the New -
Mexico Legislature. Continental Oil Co. v. Oil Conservation Comm'n, 70 N.M. 310, 3>18, 373
.- P.2d 809, 814 (1962). The Act does not give the Commission the authority to consider the
economic well being of individual oil and gas operators or the industry as a whole in
promulgating regulations.
~III. Argument

A. Petitioners Failed to Providé any New Evidence to Justify Amendine the Pit Rule.

An agency may not consider the same evidence pertaining to the same regulation in two
- different proceedings and reach two different conclusions. Motér Vehz‘cZe Manufacturers’ Ass’n
v. State Farm Mutual Automobile Ins. Co., 463 U.S. 29, 41-42 (1983) (when rescinding a rule, an
agency must provide reasoning beyond that which may be required when the agency does not act
in the first instance); Hobbs Gas Co. v. New Mexico Public Sve. Comm’n, 115 N.M. 678, 680-
681; 858 P.2d 54, 56-57 (N.M. 1993) (change in established agency procedure cannot occur
arbitrarily or capriciously without good reason); Southern Union Gas Co. v. New Mexico Pub.
Sém. C;)m’n.,.84 N.M. 330, 333, 503 P.2d 310, 313 (NM 1972) (agency is free to change
‘ratemaking procedure, but cannot do so arbitrarily or capriciously).
In this proéeeding, the Petitioners offered no new evidence to justify their proposed

changes. The technical witnesses that NMOGA and IPANM presented who previously testified



in the Pit Rule hearing before the Commission prlovided.essentially tfle same evidence they
presented in that hearing. NMOGA witness Dr. Ben Thomas, who te‘stiﬁed about the public
‘health risks associated with pit xvaéte, stated that he presented the exact same data before the
Commission in 2007 as he did in this proceeding. Testimony of Ben Thomas, Tr. ét.475-4_76.
Dr. Thomas further testified that his analysis of the data he presented also remained unchanged
éince 2007. Id. at 476. Dr. Thomas testified that his C(_)_nclusions have not changed since 2007.
Id. AF inally, Dr. Thomas» testified that NMOGA Exhibit 12, which summarized Dr. Thomas’
testimony, was ‘the same as his testimony summary for the Commission in 2007.

NMOGA ﬂvitnesé Dr. Bruce Buchanan, who testified about pit reclamation, soil cover,
and subsurface chloride transport, revealed that his testimony before the Commission in this
proceeding was substantively the same as his testimony in opposition to the Pit Rule in 2007.
'.Testimony of Bruce Buchanan, Tr. at 854-855. He further acknowledged that his written report,
submitted as NMOGA Exhibit 18, was substantially tﬁe same as the written report he submitted
to the Commission in opposition o the Pit Rule in 2007. Id. at 855.

IPANM witness Tom Mullins testified thaf the chloride concentrations in NMOGA’s and
A iPANM-’ s proposed Tables I and 1T in 19.15.17.13, were based on the oil and gas industry’s
proposed chloride standards in 2007. Téstimo_ny of T;)m Mullins, Tr. at 1456-1458. Mr. Mullins
further testified that the concentrations of the other wastes enumerated in Tables éﬁd II were
“similar” to tﬁose proposed by the oil and gas industry in2007. Id. at 1458-1459. Mr. Mullins
also tesﬁﬁed that fér the input assumptions for his chloride transl;ort modeling effort, he “tried to
use the identical information [as the Division did in 2007] in nearly every occurrence:” Id. at
1438. However, the most fundamental assumption that Mr. Mullins made that informed all his

model inputs, is that contaminant flow would be “unsaturated”; in other words, a pit or trench



buried in place would contain little or no liquid, and little or no liquid would infiltrate into the pit
over time. Id. at 1345-1346. This fundamental assumption in turn informed Mr. Mullins’ inputs
into the HELP model, for example the evaporative zone depth, which governed the outputs that
showed very slow fransport times. Id. at 1445-1446. Mr. Mullins’ fundamental assumption of
unsaturated flow is identical to the assumption that Industry Committee witness Dr. Daniel B.
Stephens proposed in the Pit Rule proceeding in 2007. | Case No. 1401 5, Testimony‘of Daniel B.
Stephens, Tr. at 1209-1212.

The NMOGA and IPANM expert witnesses who did not testify in the 2007 Pit Rule
proceeding either based their 2012 testimony primarily on e.vidence presénted by the oil and gas
industry in their case opposing lthe Pit Rule or conceded that circumstances relevant to oil and
gas field waste had not changed since the 2007 Pit Rule proceeding. NMOGA witness Bruce
Gantner testified that the wastes generated in oil and gas operations had not changed since 2007.
Testiinony of Bruce Gantner, Tr. at 85. NMOGA witness Dan Arthur testified that his
preséntation on the percentagé of pits that resulted in soil or groundwater c’ovntamination was
based on a review of “presentations and stuff” from the Division’s case in support of the Pit Rule
in 2007. Testimony of Dan Arthur, Tr. at 608, 628. Further, in reaching his conclusion that pit
waste would not pose a risk, Mr. Arthur relied on the modeling of Dr. Daniel B. Stephens that
industry presented in opposition to the Pit Rule. Id. at 629. Mr. Arthur conceded that his
testimony C/ﬁd not rely on any new information since the Pit Rule was adopted. Id. at 665-665.

In sum, the Petitioners preseﬁted no new evidence on the environmental and public health
impacts of oil and gas waste pits, no new evidence on contaminant transport from pits, no new

evidence on pit reclamation, and no new evidence on the toxicity of pit contents. Equally

important, no witness for NMOGA or IPANM testified about or presented any other evidence



that the industry was incapabl.‘e of oorpplying with the Pit Rule. As such, Petitioners provided no
new technical or environmental basis for their proposed changes. Because Petitioners presented
no new evidence, any reconsideration of the Pit Rule would be per se arbitrary and capricious.
The petitions should be rejected in their entirety. R

B. Commission Has no Authority to Amend Pit Rule Based Exclusively on
Convenience to Industry or Economic Considerations.

As noted above in Section IL.B., the Commission’s authority to promulgate regulations is -
constrained by the Oil and Gas Act The Act expressly provides for tho specific issues upon .
which the Commission may promulgate rules. NMSA'I 978, § 70-2-12. While the
- Commission’s rulemaking authority allows it to promulgate regulations to protect public health,
fresh water, and the environment, os well as make rules to prevent waste and proteot correlative
_ rights, the Act doés not give the Commission authority to adopt regulations for the sole or evon
primary purpose of ensuring fhe economic well being of a particular oil aﬁd gas operator or the
industry as-a whole. In this case, the exclusive basis for the Petitioners’ proposed Pit Rule
amendments is the alleged economic costs to oil and gas operators the Pit Rule imposes and the
alleged inconvenience to them in complying with the Pit Rule. NMOGA and [PANM onl‘y
produced evidence that some corhpanies may incur incfeased costs under some circumstances
because of the Pit Rule. See, e.g., Gantner testimony, Tr. at 66-67, 1783-1784; Testimony of
.Larry Scott, Tr. at 1657-1659; Testimony of Kelly Campbell, Tr. at 1789; Mullins testimony at
1393-1394.- Further, NMOGA and IPANM produced evidence that some companies may have
found oome of the Pit Rule provisions inoonvenient. See, e.g., Gantner testimony, Tr. at 59-61;
Scott testimony, T;. at 1649-1650. Finally, NMOGA witness Jerry Fanning summarized the oil
and gas industry’s .goals when he was asked whether the industry’.s proposed amendments w‘ould

make it easier for operators to conﬂply with the Pit Rule and he answered, “I sincerely believe ...



the underlying reason why we took on this great task is to make it easier for not only the operator
anq the OCD itself but also to provide an economical benefit to the industry.” Fanning
testimony, Tr. at 369.°
However, neither NMOGA nor IPIANM produced any evidence that the Pit Rule has
éaused either waste or infringement Qh any correlative rights, as defined by the Act and relevant
case law. Indeed, Industry witnesses conceded that resources would be exploited at a later time
when cémmodity pricés improved, i.e, resources would ultimately be exploited and t?erefore not.
' wasted. See, Gantner testimony, Tr. at 92. Because the Commission has no authority to act oh
the basis of the economic or convenience desires of individual companies or the oil and gas
industry as a whole, it will therefo;e be actiﬁg outside its scope of authority if it amends the Pit
Rule. for the reasons Petitioners offered and on which Petitioners presented evidence.

C. Petitioners’ Evidence Barred by Collateral Estoppel.

The Commission’s rulemaking process is formal and therefore trial-like. Because of the
process’ frial-like nature, the doctrines of collateral éstoppel and res judicata apply, and prohibit
the Commission from relying on evidence that the Petitioners presented in the 2007 Pit Rule
proceeding.

Under the applica‘ble statutes and ruleé of procedure, Commission formal rulemakings

~ include the due process protections that accompany adjudications.” The Oil and Gas Act

* Mr. Fanning’s testimony is supported by the Commission chair herself. In an elecironic mail concerning the Pit
Rule, Commissioner Bailey explained to another Division employee that the proposed Pit Rule amendments were
designed to reduce Industry costs. That email is attached as Attachment C.

N Historically, reviewing courts treated agency rulemakings and adjudications similarly. This was because the
process afforded by each was virtually identical — both employed trial-like proceedings consisting of: (1) an
impartial, specially qualified decision maker; (2) the right of the parties to participate through special procedural
devices such as the opportunity to present evidence and confront opposing evidence; (3) a decision based on an
identifiable record made up of information acquired through accepted methods; (4) a reasonable explanation of the
decision; and (5) review of the initial decision by another higher authority such as a higher official or appellate court
or both. Charles H. Koch, Jr., Administrative Law and Practice, § 2.13 at 90 (3d ed. 2010). As administrative law
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empowers the Commission to create rules governing its hearing prdcesses. NMSA 1978, § 70-2- »
7. The Act further includes specific provisions giving the Commission subpoena power for use
in its hearings. Id. at §§ 70-2-8, 70-2-9. The Act alsé .includes authorization for sworn
testimony in hearings and penalties for perjﬁry. Id. at § 70-2;10. Finally, a “party of record”
may appeal from a Commission_rulemaking decision pursuant to New Mexico Rule of Civil
Procedure 1-075.° The Legislature’s use of the term “party of record” — as opposed to language
such as “any adversely affected persoh” — is particularly significant because it dempnstrafes the
Legislature’s intent to restrict appeal rights in rulemakings to formal parties to the rulemaking
rather than any member of the generai public who may be adversely affected by a rule. ‘It also
evinces the Legislature’s iﬁten’t to provide due proc;ess protections to “parties” to a Commission
rulemaking. The Act’s language, then, makes clear that the Legislature did not intend for parties
to rulemakings to be treated differently from parties to adjudications. See, New Energy Economy
v. Vanzi, 2012 NMSC 5, 32-33, 274 P.3d 53, 61 (N.M. 21012). | |
The Commissibn’s regulations governing rulémaking proceedings demonstrate that the
Commission also intended for rulemakings to be formal trial-like proceedings. The procedural
requirements the Commission imposes are considefable. The rulemaking regulations provide for
technical testimony and require that detailed pre-hearing statements be filed when technical

testimony is anticipated. 19.15.3.11.B NMAC. The regulations also provide for sworn

evolved, courts began to relax the due process requirements that they imposed on agencies engaged in rulemaking.
See, e.g., United States v. Florida E.C.R. Co.,410 U.S. 224,240 (1973). This change was based on the need for
agencies to balance efficient rule promulgation with adequate public notice and opportunity to be heard. See, 4m.
Public Gas Ass’nv. FPC, 567 F.2d 1016, 1066 (D.C. Cir. 1977) (citation omitted). The result was the “notice and
comment” rulemaking process that is prevalent in Federal agencies and agencies in most other states. Richard E.
Levy, Sidney A: Shapiro, Administrative Procedure and the Decline of the Trial, 51 Kan. L. Rev. 473, 484-485
(2003). '

3 The Act provides that a party of record in a hearing may request a rehearing and that a party of record may take
appeal pursuant to NMSA 1978, § 39-3-1.1. Section 39-3-1.1 applies only to adjudications, and therefore Rule 1-
075 appeals are applicable.
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testimony, cross-examination, and transcription of the proce.eding.. 19.15.3.12 NMAC. Indeed,
the Commission’s rulemaking proqedures are strikingly similar to its adjudication procedurés.
See, 19.15.4 et. seq. NMAC. Where a state legislature has provided for a formal; quasi-
~adjudicatory rulemaking process, courts treat those processes as adjudicatory. Cotton Creek
Circles, LLC v: Rié Grande Water Conservation Di;strict, 218 P.3d 1098, 1103 (Co. 2009)
(holding that an award of attorneys fees was appropriate in a water rights rulemaking proceeding
because the Colorado legislatﬁre mandated a trial-like adjudicatory proceeding).

-This trial-like process was used in promulgating the Pit Rule in 2007-2008. Prior to that
hearing, the parties to thé hearing entered appearances and submitted extensive pre-heéring
pleadings, including pfe-heaﬁng evidentiary motions from IPANM. The hearing itself lasted
three weeks and numerous experts testiﬁéd on subjects such as petroieum economics, whether
closed-loop oil extraction systems are economically viable, oil and gas market projections,
toxicology, hydrology, and soil physics. Further, expert and non-expert witnesses were subject
to extensive cross-examination. During the ‘c.ourse of the heaﬁng, the parties introduced
évidence in addition to the festimony provided and evidentiary objections were made and ruled
upon. Subsequent to the hearing, the parties submitted post-hearing pleadings. The hearing
. resulted in a 15,000 page rgcord with ;pprbximately 5,000 pages of transcribed testimony. After
reviewing the record, the Commission issued an order promulgating the Pit Rule that consists of
302 findings of fact and conclusiéns of law. See, .Attachment A: The chloride standard
amendment followed the same process, as did this pfoce_edin_g.

Because this proceeding a‘s' well as the Pit Rule proceedings in 2007 was a formal
rulemaking, the doctﬁnes of collateral estoppel and res judicata apply. >Lampi Corp. v. Am.

Power Prods., Inc., 228 F.3d 1365, 1377 (Fed. Cir. 2000) (“The [judicial estoppel] doctrine also
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applies to administrative proceedi;lgs in which a part}; obtains a favorable order by fnaking an
argument that it seeks to repudiate in a subsequent judicial proceeding™); Shovelin v. Central
- NM. Elec. Coop., 115 N.M. 293, .850 P.2d 996 (1993) (preclusion doctrines may be applied to
administrative decisions). As demonstrated in Section IIL.A., above, Pe\titioners rely on
substantially identical technical evidence to éup_port their proposed changes to the Pit Rule as
they presented in the original Pit Rule proceeding in 2007. That evidence is therefore precluded
and should be disregarded. Further, in addition to the Commission’s inabilify to consider
economic concerns at all; as demonstrated in Section III.E.2, below, the eco‘nomic evidence
Petitioners supplied is subsfantially{ ideﬁtical to the evidence it presented to the Commission in
opposition to the Pit Rule i»n‘2007 aﬁd is likewisé barred by preclusion.

D. - The Commission Lacks Jurisdiction to Entertain Industry’s Petitions and Violates
the Separation of Powers Doctrine by Reconsidering the Pit Rule.

When the Commission issued its final order promulgating the Pit Rule, and that final
order was appealed, the Commission lost jurisdiction to reconsider, modify or amend that final
order, because upon appeal, jurisdiction pass.ed to the District Court. By accepting the oil and
gas industry;s petition to reconsider the Pit Rule, the Commission encroached upon the District
Court’s appellate jun'sdictioﬁ, in Viblation of the separation of powers doctrine.

1. The Commission lacks jurisdiction to reconsider the Pit Rule.

Once the oil and gas industry appealed the Pit Rule, the Commission lost jurisdiction to
reconsider, modify or amend its order promulgating th¢ rule. Loraine Education Ass'nv.
Loraine City School Dist. Bd. of Education, 544 N.E.2d 687, 689-690 (Ohio, 1989). In Loraine,
the Ohio Supreme Court recognized that administrative agencies genérally have the power to
reconsider, amend or fnodify their decisions, since the power to make a decision in the first place

carries with it the implied power to reconsider. /d. However, once an agency decision is
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appealed, the agency is divested of authority to reconsider, modify, or vacate the decision that
has been appealed. 1d; see also, Jundt v. Fuller, 736 N.W.2d 508, 512 (8.D., 2007) (agency’s‘
authority to reverse adjudicatory decision lost after appeal is taken); Burnet v. Lexiﬂ;ton lce &
Coal Co., 62 F.2d 906, 909 (4th Cir. 1933) (Board of Tax Appeals and appellate court could not
have jurisdiction over the same case at the same time). This 1s because once an agency decision
. has been appealed, the power to modify, reverse, or vacate the decision lies with the appéllate
court. Cuyahoga v. Floyd, 2003 tho 184 at 10 (Ohio Ct. App. 2003).
In adopting a regulation, the Commission conducts a trial-like rule:makin‘g,Jr process.

Once a rulemakihg hearing has concluded and the Commission has rendered a decision, the
Commission may rehear any decision or order within 20 days of the order or deciéion being
issued. NMSA, 1978 § 70-2-25(A). If the réquest for rehearing is reﬁised or not acted upon, it
becomes a final agency action. Id. Any party to the Commission’s decision may appeal the final
disposition to the Distriét Court. Id. at§ 70-.2-25(B); SCRA, 1986 1-075. The point where the
- Commission’s decision becomes final is .the point where its jurisdiction to modify, amend, or
reconsider its decision ends. 'Further, pursuant to N.M. Coﬁst. Art. VI, § 13, once a petition for
writ of certiorari is granted, the District Court assumes jurisdiction of the matter in its appellate
capacity which it retains until the appeal is resolved or the court otherwise relinquishes
jurisdiction.

| In this case, at the time the District Court granted the writs of certiorari sought by the oil
and gas industry and OGAP, it assumed jurisdiction of the Pit Rule and chloride standard
amendment. Thus, the Commission is without jurisdictioh to reconsider, modify, amend or

vacate either the Pit Rule or.the chloride standard.
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2. The Commission’s reconsideration of the Pit Rule while it is on
appeal encroaches on the District Court’s appellate jurisdiction
in violation of the separation of powers doctrine.

In this proceeding, the Commission is effectively reconsidering its decision to adopt the
Pit Rule. As demoﬁstrated in Section II1. A, above, the Petitioners’ witnesses tha£ testified
before the Commission in opposition to the Pit Rﬁle in 2007, éonceded that they were presenting
the same testimony énd evidence to the Commission in this proceeding. Industry witnesses who
did not testify in the Pit Rule proceeding failed to identify any significant changes in
circﬁmstances, operational technology, or any other factor that would jusﬁfy reconsidering the
Pit Rule. Hence, by reconsidering the same matter, i.e, the content and validity of the Pit Rule,
while that matter is pending on appeal, the Commission is unconstitutionally exercising judicial
powers of review and thus encroaching on the appellate jurisdiction of the courts.

It is a basic principle of the tripartite form of government that “one branch of government
may not intrude upon the central pferogatives of another.” Loving v. U.S., 517 U.S. 748, 757
(1996). Thus, no branch may"usurp or impair the functions of any other branch. Id.; Mowrer v.
Rusk, 95 N.M. 48, 52, 618 P.2d 886, 890 (1980). Indeed, the court in Mowrer recognized the

_particular importance of the judiciary being free from external interference. Id., 93 N.M. at 54,
quoting Smith v. Miller, 384 P.2d 738, 741 (Colo., 1963).

Ifl this case, the Commissidn’s dgcision to hear the oil and gas industry’s petition to
reconsider the Pit Rule interferes with the functioning of the judiciary in two significant ways.
First, the Commission’s action disrupts and interferes with the appellate process, which is a
constitutionally mandated function of the District Court. N.M. Const. Art. IV, § 13. By hearing |

the industry’s petition to reconsider the Pit Rule before the appellate pfocess has concluded, the

Commission is short-circuiting the District Court’s prerogative to decide the issues raised on
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appeal, and to modify, reverse or vacate the final Pit Rule order. This appellate function is
particularly important in this case, because since th; Cdmmission is reconsidering the same rule,
the issues on any future appeal baéed on this proéeedjng will likely be identical. The
equi\}alency of the issues in the Pit Rule appeals (Appeal #1 and Appeal #2) and the anticipated
appeal of its reconsideration in this proceeding was the Commission’s and NMOGA’s |
fundamental rationale for their motions to stay the pending District Court appeals. See,
Petitioner’s Motion to Stay All Proceedings at § 14; New Mexico Oil Conservation
Commission’s Motion to Stay All Proceedings at § 5. Mo'reover, as a party to the Pit Rule
appeal (Appeal #1) and the petitioner in the chloride standard appeal (Appeal #2), OGAP should
not be deprived of the opportunit& to have those appeals resolved. New Energy Economy. v.
| Vanzi, 2012 NMSC at 27, 39. In sum, the judiciary should not be “turned on and off like a light
globe to sui; the whims of the agency” and the oil and gas industry. U.S. v. Moore, 427 F.2d
1020, 1024 (IOth Cir. 1970) (Lewis, J. concurring). |

‘Second, the Commission’s action would also touch off a potentially perpetual cycle of
rulemakings, appeals, premature iﬁterruption of those appeals by subsequent rule amendments,
aﬁd appeals of the amendments. This Sisyphean process is virtually assured if the appeals
process is not allowed to unfold as intended. A lengthy cycle of rule amendment and appeal
would place an extraordinary burden of time and expense on members of the public and the
parites, such as OGAP and i;[S members, who seek to parti.cipate» i‘n the rulemaking and judicial
processes. This burden is heightened by the formal quasi-judicial nature of the Commission’s

rulemaking proceedings.
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E. Petitioners’ Evidence Fails to Support their Proposed Amendments.

Even assuming for the sake of argument that the éommission has jurisdiction to
reconsider the Pit Rule based on the sa.me,eVidence it heard and considered in adopting the Pit
Rule in 2007 and may consider the economic well being of the oi‘l and gas industry as the basis
for reconsidering the Pit Rule, the evidence Petitioners presented is still insufficient to support

 their proposed changes.®
1. Evidence of Environmental and Public Health Impacts.
_ NMOGA’s technical testimony was presented by Dr. Ben Thomas, Mr. Dan Arthur, and
Dr. Bruce Buchanan. TAPNM’s technical testimony was presented by Mr. Thomas Mullins.

None of the Petitioner’s technical testimony supports their proposed changes to the Pit Rule.

a. Dr. Ben Thomas.

Dr. Thomas, who was qualified as 4n expert in toxicology and risk assessment, testified
that the contents of the pits sampled by the Industry Committee were not of concern; with the
exception of salt and benzene. Thomas testimony at 462-463. Dr. Thomas’ conclusions are
flawed in several material respects. Dr Thomas relied on the studies conducted by Industry and
the Division that were presented in the Pit Rule proceeding in 2007 to reach his conclusions in
this proceeding. Tr. at 451. Based on this fact, Dr. Thomas’ analysis in this proceeding suffers
ﬁom the same flaws as tt did in the Pit Rule proceeding. A |

Dr. Thomas’ analysis suffers from the following flaws. First, the exposure levels of the
pit contaminants were determined by the TCLP method. Tr. at 455-458. However, in the Pit
Rule hearing, evidence, including testimony from Dr. Thomas, revealed that the TCLP method

was designed only to characterize waste as hazardous or non-hazardous, not whether a certain

$ NMOGA witness Bruce Gantner testified that Dr. Thomas, Mr. Arthur, and Dr. Buchanan were the NMOGA
witnesses who would provide the technical bases for the proposed regulatory changes. Tr. at 53.
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concentration is hazardous or td determinev equsure. Case No. 14015, Tr. at 647-648, 758,
3910, 4339. Indeed, in the 2007 Pit Rule h.earing,-Commissioner Olson noted that in his own
experience he has observed instances where samples analyzed by the TCLP méthod showed low
levels of contaminants, but further investigation demonstrated that the contaminant actually
exceeded New Mexico Wéter Quality Control Commission groundwvater standardsl. Id., Tr. at
4340. Itis therefore likely that thé contaminant cbncentrations upon Which Dr. Thomas Based
his conclusions ére, ét least sometimes, lower than in reality.

| Sécond, Dr. Thomas also failed to conduct a thorough analysis of the pit contents and
their health effects. In the 2007 Pit Rule hearing, Dr. Thomas conceded that Ahe had not
evaluated the Division’s pit sampling results showing mercury levels higher than the
groundwater standards. /d., Tr. at 3948. Additioﬁally, Dr. Thomas admitted that he failed to
conduct aﬁy analysis for cumulative or syneréistice_ffects of the pit contaminants. Id., Tr. at
3923. Dr. Thomas prévided no additional new evidence in this proceeding to address these

flaws.

b. Dr. Bruce Buchanan.

NMOGA witness Bruce Buchanan testified that he was not'competent to offer an opinion
on whether the proposed siting requireménts were sufficient to protect human health and the
environrﬁent. Tr. at 933-934. Dr. Buchanan also testified that he had no data on whether the
proposed siting requirements are sufficient to protect waterWays or wetland‘s. Id.

c. Mr. Dan.Arthur.

NMOGA technical witness Dan Arthur was entirely incredible and his testimony should
be disregarded. First, Mr. Arthur conceded that none of his testimony was based on scientific

analysis. Arthur testimony, Tr. at 672. Further, Mr. Arthur testified that he did not base his
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ponclusion'that the proposed sitjng requirements for depth to groundwater would protect public

health and the environment on any éontaminant transport modeling, but instead reviewed the
Daniel B. Stephens mozlel used in the 2007 Pit Rule proceeding. Tr.at 629. Mr. Arthur further

conceded that his conclusion that the setbacks in the siting requirements were sufficient was not

based on any data or studies, but ui)on his aﬁecdotal experience. Tr. ai 646, 735.

Mr. Arthﬁr’s testimony_ regardin’g the environmental impacts Qf pits was also not credible.

- Mr. Arthur did nét analyze the data set on historic pits in any systematic fashion. Mr. Arthur

- conceded that he performed no statistical analysis on the data set he used to determine whether it
was truly representative of the performance of pits in the past, which was the thrust of his
vtestimony on historic pits. Tr. at 612-614. Further; Mr. Arthur concluded that six pit failures
found between 2005 and 2007 represented a success rate of 99.89 per cent for operators. Tr. at
683-'684. Howe‘ver, stretching the bounds of belief, Mr. Arthur would not concede that this
faﬂure rate could also lead to a conclusion that pits failed at a rate of one per year. Tr. at 684-
686. As aresult, Mr. Arthur’s testimony about past pit failure rates cannot be used to predict
future success or failure. Tr. at 686-688. Finally, Mr. Arthur conceded that his testimony stating
oniy a very small percentage of pits resulted in soil or groundwatef contamination was unreliable
because not all the pits that had been closed had been tested for reléases. Tr. at 627.

Moreover, several of Mr. Arthur’é statements during his testimony cast serious doubt on
his overall credibiiity. First, when asked about the reliability of leak detgction systems for multi-
well fluid pits, Mr. Arthur testified théy would detect both significant and insignificant ieaks
“100 per cent o.f the time”. Tr. at 587. As Ms. Martin’s later testimony revealed, this statement
1s absurd. Martin téstimony, Tf. at 2160-2161. Second, in contradiction to the second law of

thermodynamics, Mr.-Arthur refused to accept the proposition that matter degrades over time.
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Arthur testimony, Tr. at 677. As a whole, Mr. Arthur’s testimony lacks any credibility and

should be rejected.

d. Mr. Thomas Mullins.

IPANM technical witness Thomas Mullins was likewise entirely incredible.. First, Mr.
Mullins is unqualified to offer a credible opinion Wi£h respect to contaminant transport modeling. -
In »the 2007 Pit Rule proceeding, Mr. Mullins testified his contaminant transport modeling
experience was 1imited to preparing for that proceeding. Case No. 14015, Tr. at 3210. Mr.
Mullins conceded in 2007 that he was not an expert in grounawater modéling, including
groundwater inodeling as 1t pertains to contaminant tgansport or delineating mixing zones. Case
No. 14015, Tr. at 3256, 3262. In the current proceeding, Mr. Mullins testified that the éniy
‘a_xdditional modeling experience he gained since 2007 was in preparation for the current
proceéding. Mullins testimony, Tr. at 1327. Finally, Mr. Mullins conceded he has no hydrology
expertise. Id. |

Mr. Mullins’ incompetence in groundwater contaminant transport explains the unrealistic
~ assumptions he used in his contaminant transport modeling effort. Indeed, Mr. Muilins\made
every assumption which would minimize the amount of fluid that ends up in a closed pit. As

OGAP expert technical witness Kathy Martin testified, if one assumes that the contenfs of a pit

-

are completely dry, then you have ﬁr_e-determined that there will be no flow out of the pit.

Martin testimony, Tr. at 2177.

In this case, while Mr. Mullins adopted many of the éame modeling éssumptions that the
Division used in the 2007 Pit Rule proceeding, he changed key assumptions to ensure that
moisture content within a closed pit would be unrealistically low and that ény contaminants

'~ escaping from the pit would be unrealistically diluted, by changing the infiltration rate,



particularly with re'spect to the evaporgtive zone, and mixing zone size.” Mullins testimony, Tr.
at 1438. Mr. Mullins testified he relied on the infiltration rate proposed by Dr. Daniel Stephens
in the proceeding to adopt the Pit Ru‘lel. 1d. at 1347-1348. Further,A although Mr. Mullins
protested that he actually'assume“d some moistu;e in the pit contents, he was ur}able to identify
hoﬁv he 'arrived at the_moistﬁre conten%. Id. at 2286. Finally, Mr. Mulliﬁs’umeasonably assumed
'Fhat the liner permeability in his model should be 2500 times less permeable fhan the actual liner
requirements for permanent pits.8 Martin testimony at 2172. In other words, liners that would
be placed in real pits are 2500 times more permeable than the liners Mr. Mullins assumed in his
model, allowing significantly more fluid to pass through them. Id.

Significantly, Mr. Mullins testified that he could have, but did not, verify his model
reéults with real world data of groundwater contamination from pits or trenches. Id., Tr. at 1449.
If Mr. Mullins had tested his model against reality, his results may have been significantly
different. For example, Mr. Mullins’ primary assumpt_ion, i.'e., that closed pit contents are very
dry, is unrealistic. As OGAP’s expert witness Ms. Martin explained iﬁ her testimony, there is
often a significant amount of tifne that a pit remaing exposed to the elements between the time an
operatof stops using it e;nd the time it is closed. Martin festimony, Tr. at 2208, 2211, 2213, 2219,
2255; OGAP Ex. 6a, 6b, 6¢c, 6f. Ms. Martin’s review of actual pit contamination examples is
confirmed by evidence pfesénted by the Division in the 2007 Pit Rulé proceeding. There,
Division inspector Mike Bratcher testified about the soil and water contamination problems he

frequently encountered when there was a significant lapse between the time a pit 1s no longer

7 Mr. Mullins testified that the Division used a four inch mixing zone in the 2007 Pit Rule proceeding, which he
considered unrealistic. Tr. at 1439. However, the record in that proceeding is clear that the Division used an 8 foot
mixing zone, not a four inch mixing zone. Case No. 14015, Testimony of Edward Hansen, Tr. at 4467-4468.

¥ Under the current Pit Rule and the proposed amendments, liners for temporary pits lack specific permeab111ty
requirements. 19.15.17.11.F NMAC. .
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being used and when it is closed. Case No. 14015, Testimony of Mike Bratcher, Tr. at 2160-
2164. In sum, the presence of fluid, i.e., 1eachate, in the pit could result, as it did in the Pride
Energy Reserve Pit No. 15, of chloride transport times of 40 feet per year. Martin testimony, Tr.
at 2213; OGAP Ex. 6b.

Dr. Don Neeper, New Mexico Citizens for Clean Air and Water’s (“New Mexico
Citizens”) expert technical witness, likewise prox}ided actual data from actual post-closure pits to
establish contaminant transport times significantly fastef than Mr. Mullins’ model suggests. Dr.
Neeper presented soil sampliﬁg from two pits near Caprock New Mexico, that had been closed
for 11 and 31 years respectively, and documented chloride extending from ground surface to a
(depth greater than the limit of his drilling at 15 feet below ground surface. Testimony of Dr. Don
Neeper, Tr. at 1158, 1164; New Mexico Citizens; Ex. 5, pp.34-36. Photographs show that the
surfaces of these pits were barren anci virtually devoid of vegetation. New Mexico Citizens, Ex.
5,p. 33. Further, Dr. Neeper illustrated recent subsjdence above one pit, which concentrates the
precipitation iﬁto a penetrating channel. .New_Mex\ico Citizens, Rebuttal Ex. 2, pp.3-4.

Finally, Dr Neeper also showed data from sampling at two pits near Loco Hills, New
Mexico, which had been closed six and 31 years respectively. Those data showed that the
leading edges of the chloride plumes were approximately 30 feet below ground surface. Neeper
testimony, Tr. at 1166; New Mexico Citizens, Ex. 5, p. ‘3 9. In sum, Mr. Mullins’ purely
theoretical and faulty modeling exercise does not reflect contaminant travel times revealed by
actual data gathered from real pits.'

2. Economic Evicfence.
The primary complaint‘Pétitionersl have about the Pit Rule is its élleged significant

economic impacts. However, even assuming for the sake of argument that the Commission may
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base its decision on economic factors, the testimony and evidence presented in the proceeding 50 :
not support the proposed changés. Economic testirﬁony was presented primarily by’ OGAP
witness Mary Ellen Denomy, IPANM witness Larry Scott, and New Mexico Citizens for Clean
Air and Water witness Dr. John Bartlit.

a. Mary Ellen Denomy.

OGAP ’(s‘ witness, Ms. Méry Ellen Denomy, was qualified as an expert in Petroleum

Accounting. Ms. Denomy concluded that in her experience represen.ting wo.rking interests in oil
‘and gas operations, royalty owners and county governments, the increased costs associated with
digging énd hauling pit wastes were minimal and that using closed loop systems could actually

save operators money.

| Ms. Denomsf began her testimony by reviewing how commodity prices and production in
New Mexico have changed over timé. Denomy testimony, Tr. at 970-975; >OGAP Ex. 2, slides
2-11. Ms. Denomy’s evidence demonstrated a Very- close correlafion between the Iprice of oil and
gas and the amount of production in New Mexico and nationally. /d.

‘Ms. Denomy also presented testimony based on her experience for the life of well costs
associated with a 7200 foot well in New Mexico. Tr. at 971-984; OGAP Ex. 2, slide 12. Ms."
Denomy’s testimony presented the coinplete process used to determine whether a well should be
drilled, in contrast to the Industry evidénce which only presented the incremental costs of using
closed loop systems. Id. |

Finally, Ms. Denomy testified about how using closed loop systems could actually save

- Operators money over the long term and prevent Waste. Tr. at 991-995; OGAP Ex. 2, slides
13,14317. Moreover, Ms. Denomy presented evidencé about the revenue New Mexico could lose

by failing to encourage use of closed loop systems. OGAP Ex. 2, slide 18.
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b. Larry Scott.

Mr. Scott spent the bulk of his testimony reviewing overall production data for New
Mexico and other states. Scott testimony, Tr. at 1652-1654; [IPANM Ex 15. However, Mr.
Scott’s interpretation of his data was not credible, given that he contended that the oil and gas
industry in New Mexico began to suffer the ill effects of the Pit Rule before the Commission
even adopted that rule. Tr. at 1697-1698; IPANM Ex. 15.

Moreover, Mr. Scott’s testimony was contradictory. On cross examination, Mr. Scott
conceded that oil and gas leases in New Mexico were both expensive and selling well. Tr. at
1724. Mr. Scott further acknowledged that lease price and sales volume indicated that oil and
gas operators were buying leases because they could make a profit in New Mexico. Id.
Ultimately, Mr. Scott concluded that since 2006 (prior to and duriné the Pit Rule’s existence),
the (;il and gas industry was able to make attractive broﬁts in New Mexico, even though he had
previously testified that the Pit Rulé was destroying the industry. Id. at 1725.

Mr. Scott also provided an example cofnparing the costs of a well using a conventional
pit and a well using a closed 1o'op systém. Tr. at 1655; [PANM Ex. 17. Predictébly, Mr. Scott
concluded that closed loop systems were more expensive. Tr. 1657-1659. However, Mr. Scott’s
examples were intentionally incomplete. On cross examination, Mr. Scott revealed that while
costs énd profits over the life of each Well had been calculated, he did not preseﬁt them at the
hearing. Tr. at 1688. Indeed, Mr. Scott’s failure to revéal the costs and income over the life of a
well is indicative of Industry’s econom.ic testimony generally.

c. Dr. John Bartlit.

Dr. John Bartlit provided testimony on some of the macro-economic issues confronting

.the Commission. Dr. Bartlit correctly pointed out that the Commission had not received any



sciéntiﬁc data or analysis, i.e., data based analysis that could be independéntly replicated and -
analyzed. Bartlit testimony, Tr. at 1760, 1767-1768.

Second, Dr. Bartlit pointed out that on a large scale, New Mexico’s oil and gas
production was corﬁparable to other states and nationally. Tr. at 1760-1‘764. On a large scale,
New Mexico’s oil and gas production tfends tracked those of other states and of the nation as a
whole. /d.

Finally, Dr. Bartlit properly noted that economic trends were influenced by mahy factors |
and that no evidence had been presented which analyzed all those facfors. Tr. at 1762-1768l

3. Surface Owner Testimony.

In stark contrast to Industry testimony in opposition to the Pit Rule, several individuals
who make their living off their surface estates where oil and gas operations ha\_/e occurred,
testified that the Pit Rule is necessary. Mr. Caﬂ Johnson testified that use of closed loop systems
on his ranch have improved the surface environment considerably. Testimony of Carl Johnson,
Tr. at 113. Indeed, Mr. Johnson advocated for even rﬁofe stringent environmental controls on oil
and gas operators. ./d. at 114-115. |

Rancher Phil Bidegain testified that there are currently two on-site trench burials on ﬁis
land that he allowed only because of his lack of information about them at the time. Testimony
of Phil Bidegain, Tr. at 872. Mr. Bidegain expressed concern that the on-sité burial location
could be disturbed in the futﬁre, since the waste would be bﬁried on his rgnch'forever. Id. at 873.
Mr. Bidegain also expressed concern over the proposed siting of pits within 100 feet of livestock

watering well. Id.
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Rancher Irvin Boyd testified that historic pits near his house that were buried on-site lack
any vegetation on them. Testimony of Irvin Boyd, Tr. at 1181. However, with closed loop
systems, that is no longer a problem. /d.

F. Commissioners Bailey and Balch Have Displayed Bias in Favor of Granting the
Petitions and Should Disqualify Themselves from Deliberations.

On May 8, 2012, OGAP submitted a motion asking that Commissioners Balch and Bailey
recuse themselves from hearing NMOGA’s and IPANM’s petitions based on indicatiéns that
those Commissioners had prejudged the outcome of the proceeding. Motion to Disqualify and
that Comrﬁission Members Fully Disclose Information Relatingjto Their Possible Bias and Lack
of Impartiality (May 8§, 2012). OGAP hereby reasserts the substance of thglt motion and
incorporates it by reference herein.

Morgover, since OGAP submitted that motion, additional information has come to light
: regarding Commissioner Bailey’s lack of impartiality and prejudgment of the issues before the
Commission. First, on Deéember 12,2011, Commissioner Bailey sent an email to Energy,
Minerals and Natural Resources Department Secrétary John Bemis stating that in her capacity as
Division Director she prohibited the Division from taking a substantive position on the proposed
Industry amendments to the Pit Rule. See, Attachment B hereto. This ¢maillindicates that
Commissioner Bailey was actively engineering a positive outcome for Industry by preventing the
Division from raising any inconvenient facts or contradicting the Industry presentations in any
way. |

Second,‘in a June 14, 2011 email from Commissioner Bailey to Janel Causey from the
Governor’s 5fﬁce, Commissioner Béiley takes issue with how talking points for the Governor on

" the Pit Rule should be worded. See, Attachment C hereto at 1-2. Commissioner Bailey makes
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suggestions that are more reflective of the Industry pbsitjon on the Pit Rule and the proposed
amendments thereto than that of an ostensibly neutral regulator and policy maker.
Finally, prior to the closing of this proceeding and prior to deliberations, Commissioner
Bailey made a statement on the record indicating that she had prejudged the outcome. In the
guise of cross-examining Mr. Mullins, Commissioner Bailey stated:
None of the testimony today refuted your conclusion that the concentration of
chlorides at water that’s found at 25 feet exceeded -- that the maximum chloride
level at that depth was 13.3 parts per million :.. [s]o our bottom line, once again,
is if we are using low chloride drilling fluids, the contents — the fluid is removed -
from the pit, the contents of the pit are stabilized, so they pass the paint filter test,
that there’s a bottom liner but no top liner, four feet of soil, earthen material put
on top of the buried it with vegetation; that the groundwater at 25 feet would not
be contaminated beyond groundwater quality control commission regulations.
“Tr. at 2297-2298. Because Commissioner Bailey effectively made a decision prior to the
record closing and prior to the Parties submitting closing arguments, she should be

disqualified from deliberating on and deciding whether to adopt, reject or modify the

proposed Pit Rule amendments.

G. _ Petitioners’ Proposed Regulations for Multiwell Fluid Management Pits Require a
Separate Rulemaking. ;

Finally, the Petitioners’ proposed regulations for Multi-well Fluid Management Pits
(“multi-webll pits”) require an entirely separate rulemaking because 1) the Commission’s public
notice was inadequate to reasonably inform the public of the substance of the multi-well pit fuleé
4and 2) the Petitioners did not supply sufficient information about multi-well pits to allow the
Commission to make a reasoned decision. The Petitions with respect to multi-well pits should

therefore be denied.
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1. The Commission Failed to Provide Adequate Public Notice of the Multi-
well Pit Rule.

The Commission’s regulations governing rulemaking pfovide that an application
initiating a rulemaking shall include, “a brief summary of the proposed rule change's intended
effect”. 19.15.3.8 NMAC. Further, under the New Mexico Administrative Procedures Act
(“NMAPA™), the agency shall provide notice, which shall “either state the express terms or
adequately describe the substance of the proposed action, or adequately state the subjects and
issues involved.” NMSA 1978, § 12-8-4. ’

Therefore, notice of an oil and gas rulemaklng at least requires a summary of the effect of
the proposed rule change. 19.15.3.8 NMAC. In addition, it also requires an “adequate”
discussion of the actién and issues involved. See NMSA 1978, § 12-8-4.

New Mexico case law supports the regulations’ plain language. In Nesbit v.
Albuquerque, the Supreme Court found that published notice of changed subdivision plans was
defective because it mentioned "a revised development plan”, but failed to describe a drastic
change that increased the number of housing units from 83 condominiums to 287 apartments. |
Id., 91 N.M. 455, 457 (1977). Subéequent proceedings were thus considered void. fd. The
Court rooted its decision in due process considerations, stating that public notice of a zoning
change must effectively describe the property and put a reasonable person on notice of a
fundamental and substantial change in the use of the property. /d. Furthermore, it stated that
substantial compliance with statutory notice provisions would satisfy the purposes of the statute;

therefore, “it must be determined whether notice as published fairly apprised the aveérage citizen

° While the NMAPA is not applicable to all New Mexico agencies, is used by courts as a “general guideline” for the
resolution of administrative law questions. Duke City Lumber Co. v. New Mexico Environmental Improvement
Board, 101 N.M. 291, 681 P.2d 717 (1984); City of Albuquerque v. New Mexico Corp. Commission, 93 N.M. 719,
605 P.2d 227 (1978); In re leler 88 N.M. 492, 497, 542 P.2d 1182, 1187, (Ct App.) cert. denied, 89 N.M. 5, 546
P.2d 70 (1975).
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reading it with the general purpose of what was contemplated.” /d. Consequently, notice that is
insufficient, ambiguous, misleadiﬁg or incomprehensible to the average citizen fails to fulfill the
statutory purpose of iﬁforming interested persons of the hearing so that they may participate, .and.
 is therefore inadequate. /d. at 459.

In this proce’eding, the public notice on Industry’s proposed amendments to the Pit Rule
contained fhn? following: “(vi) authorize and adopt requirements for the permitting, siting, design,
construction, operation and closure for “multi-well fluid management pits.” 23 N.M. Reg. No. §
at 303 (March 30, 2912). Similar to Nesbit, wﬁere the phrase "a revised developmenf plan” was
improperly used to describe a fundaméntal change in the use of the property; the inclu_sion of
“multi-well fluid management pits” in a notice concerning oil and gas field waste “pits” does not
effectively reflect the dramatic changes that will accompany the proposed amendments. The‘ use
of the word “pits” is misleading to the average citizen, and therefore fails to inform interested
persons of the hearihg SO théy rﬁay participate. Nesbit, 91 N.M. at 459.

In addition, under the NMAPA’s standard requiring notice to provide an “adequate”
‘discussion of the action a‘n’d issues involved, the information relating to multi-well pits is too -
minimal. See NMSA 1978, § 12-8-4. Moreover, the notice’s inadequacy is ﬁlﬁher demonstrated
by facts about the size, dufation, and complexity of multi-well pits revealed by testimony during
the proceeding. Mike Lane testimony, Tr. at 236, 246, 275; Dan Arthur testimony, Tr. at 543, -

" 544, 643; Larry Scott testimony, Tr. at 1678; Ed Martin testimoriy, Tr. at 1935; Kathy Martin
testimony, Tf. at 2154-2161. Because the notice was insufficient, the Commission shoﬁld not
adopt any rules governing multi-wéll pits unless and until sufficient notice is provided and the
public is able tb prepare to address the complex technical and environmental issues raised by

those pits.
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2. Petitioners’ Evidence is Insufficient to Support their Proposed Multi-Well
Fluid Management Pit Rules.

Petitioners’ festimony before the Commission hearing held beginning on May 14, 2012
revealed that the characteristics of multi-well pits are considerably different from the traditional
conception of “pits” in the oil and gas industry, yet t1.1¢ amendedv rules would treat them like
traditional temporary pits. See, e.g, Mike Lane testimony, Tr. at 329. Compared to traditional
temporary pits, which may hold a maximﬁm of 10 acre feet of fluids, can be used up to six
months and must be closed within a year, ana are used 'fér a limited number of Wells, multi-well -
pits typically hold 50 acre feet or more of fluids from dozens of wells and are used for years.
Mike Lane testimqny, Tr. at236, 246, 275; Dan Arthur testimony, Tr. at 543, 544, 643; Larry
- Scott testimolny, Tr. at 1678; Ed Martin testimony, Tr. at 1935; Mary Ellen Denomy testimor}y,
Tr. at 992; Kathy Martin testimony at 2154-2161. Moreover, the pfoposed regulations place no
restrictions on either the volume allowed in multi-well pité or their duration Aof use. Lane
tesﬁmony, Tr. at 276-280.

However, none of the industryl witnesses provided any 'meam'ngful analysis, or even
complete disclosufe, about the technical, enviro@ental and public hgalth impacts of multi-well
pits. For example, the proposed regulations do not e)-ii)licitly provide for a double lined leak
detection system for rriulti-well pits. Lane testimony, Tr. at 287-288; Martin téstimony, Tr. at
2159. Moreover, the proposed multi-well pit regulations have minimal design criteria for multi-
well pit leak detection systems (NMOGA Attachment A, 19.15.17.11.J.(8)) despite the fact that
leak detection systems ére critical for detecting énd abating fluid leaks. Martin testimony, Tr. at
2158-2160. No Industry witness testified abou£ ieak containment, an issue Ms. Martin identified

as crucial to abating multi-well pit leaks. Id., Tr. at 2160.
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Significantly, no Industry witness performed contaminant transport modeling to
determine the impacts of a multi-well pit leak. Such modeling would be important because as
Indu"stry witness Dan Arthur testiﬁed,‘ and Whiéh OGAP witness Kathy Martin conﬁrmed;
contaminant mobility can be significantly affectedby hydraulic head, i.e., pressure exerted by
large volumes of water. Arthur testimony, Tr. at 523; Martin testimony, Tr. at 2158,

Further, because of the amount of time multi-well pits contain hydraulic fracturing
chemicals and are exposed to the elements, the proposed liner requirements ﬁay be inadequate.
Martin testimony, Tr. at 2155-2156. No Industry witness provided any evidence regarding
potential issues with 1inérs that multi-well pits raise. Additionally, the hydraulic head generated
by large volumes of water could also potentially affect the quality of liners. Martin testimony,
Tr. at 2158.

Additionally, no Industry witnesses addressed why temporary pit siting requirements
would be adequate for multi-well pits. Indeed, no Industry witness could pfrbyide any study,
data, or any other generally accepted objective criteria to support any of thé siting requirements,
much less those for-pits of the size and complexity that multi-well pits promise to be.

IPANM witnéss Larry Scott testified that hundreds of thousands of barrels of water
would typically be needed for multi-well pit projects and would need water distribution
infrastructure or extensive water trucking. Scott testimony, Tr. at 1677-1678. However, noi
Industry witness provided any testimony regarding the traffic and fluid distribution system
impacts that multi-well pits will cause.

Finally, when it adopted the Pit Rule in 2008, the Commission spéciﬁcally limited the
vélume of permanert pits t‘c‘> 10 acre feet in order to avoid conflict with the Office of State

Engineer- regulations governing jurisdictional dams. Pit Rule Order § 116. In this case, evidence



established that multi-well pits would contain much mbre fluid than 10 acre feet (see, e.g., Lane
testimony, Tr. at 275), yet no Industry witness provided any testimony about any potential
conflict between the proposed rule and the State Engineer’s regulations goverﬁing juﬁsdictional
dams.

In sum, multi-well pits are sufﬁcienﬂy distinct from temporary and permanent pits to
* justify their own rulemaking process. Moreover, the Petitioners’ evidence to support their
proposed multi-well pit rules is insufficient for the Commission to make any reasoried, rational,
or informed decision about rules governing those pits. "The Petitioners’ proposed multi-well pit
rules should be rejected in their entirety and if any rules goveming multi-well pits are to be
adopted in the future, théy should be subject to a meaningful stakeholdér proéess and a separate
rulemaking process. |
Iv. Conc‘lusion

For all the fofegoing reasons, NMOGA’s and [PANM’s petitions to amend the Pit Rule
should be DENIED in their entirety.
Dated: September 17, 2612.
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\ . STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT
OIL CONSERVATION COMMISSION

IN'THE MATTER OF THE APPLICATION OF THE NEW
MEXICO OIL CONSERVATION DIVISION FOR REPEAL

OF EXISTING RULE 50 CONCERNING PITS AND BELOW
GRADE TANKS AND ADOPTION OF A NEW RULE GOVERNING
PITS, BELOW GRADE TANKS, CLOSED LOOP SYSTEMS

AND OTHER ALTERNATIVE METHODS TO THE FOREGOING,
AND AMENDING OTHER RULES TO MAKE CONFORMING
CHANGES; STATEWIDE

Case No. 14015
Order No. R-12939

ORDER OF THE OIL CONSERVATION COMMISSION

BY THE COMMISSION:

THIS MATTER came before the Oil Conservation Comiésion {Commission}
for consideration on October 22, 2007; November 5 through 9, 13 through 16, 26, 27, and

_ 30, 2007, December 3, 4, 6, 7, 10, and 14, 2007; February 14, 2008; March 12 and 13,

2008; and April 16, 2008; and the Commission, having carefully considered the evidence,
the pleadings, comments, and other materials submitted in support of and in opposition to
the proposal, now, on this 9th day of May, 2008,

FINDS THAT:

1. NMSA 1978, Sectiong 70-2-11 and 70-2-12(B) grant the Oil Conservation
Division (Division) authority to implement rules to carry out the purposes of the Oil and
Gas Act, Chapter 70, NMSA 1978 Article 2 (the Act). NMSA 1578, Section 70-2-6(B)
provides that the Commission shall have concurrent judsdiction or authority with the
Division to the extent necessary for the Commission to perform its duties. Generally, the
Commission adopts rules, the Division implements those rules, and the Com.rmssmn
hears any final administrative adjudicatory proceedings.

2. This is a rulemaking proceeding the Division initiated for the purpose of
the repeal of existing rule 19.15.2.50 NMAC concerning pits and below-grade tanks and
the adoption of & new rule, 19.15,17 NMAC, governing pits, below-grade tanks, closed-
loop systems, and sumps as well as amending other rules to make conforming changes,

3. Notice was given of the application and the hearing of this matter, and the
Commission has jurisdiction of the parties and the subject maiter herein.
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' 4, At the conclusion of the hearing, on December 14, 2007; Febrvary 14,
2008; March 12 and 13, 2008; and April 16, 2008 the Commission deliberated in open
session by reviewing the proposed rule changes and voting to accept the rules with

certain changes by the Commission. The following Statement of Reasons indicates the -

Commission’s analysis of certain key provisions and of the entire proposal. Additional
reasons are included in the hearing transcript of the Commission deliberations.

Background of this Proceeding and the D'ivis;'on's Propogal

5. The Division applied 10 the Commission to adopt proposed changes to the

Division's rule concerning pits and below-grade tanks presently cedified as 19.15.2.50

NMAC and proposed that the revised rule be ve-codified as 19.15.17 NMAC. The
Division also propesed revisions to certain definitions set forth in 19.15.1.7 NMAC and
to [9.15.1.21 NMAC, 19.15.2.52 NMAC, 19.15.3.114 NMAC, 19.15.4.202 NMAC, and
19.15.13.1103 NMAC. These changes were made to clarify the intent of the proposed

rules, and to reflect and conform to the proposed repeal of 19.15.2.50 NMAC and
adoption of 19.15.17 NMAC.: :

6. During the hearing witnesses and members of the Commission
oceasionally suggested revisions to portions of the proposal, At the conclusion of the
hearing, the Commission directed the parties to file a redline draft indicating all their
recommended changes to the Division's proposal.

Participants in the Hearing

7. Al the hearing, the Division appeared through counsel and presented
testimony in support of its propogal. The Industry Committee (a group of oil and gas
producers who operate wells in New Mexico), the New Mexico Oil and Gas Association
(NMOGA), ConocoPhillips Company, Dugan Production Company, and Energen
Resources Company sppeared through counsel and offered evidence in opposition to

portions of the proposal and in support of their respective alternative proposals. Yates-

Petroleum appeared through counsel and offered evidence in opposition to portions of the
proposal and in support of its respective alternative proposal. The Independent
Petroleum Association of New Mexico (IPANM) also appeared through counsel and
offered evidence in opposition to portions of the proposal and in support of its respective
alternative proposal. The New Mexico Citizens for Clean Air and Water, Inc.
(NMCCAW) appeared through counsel and an accredited representative, and offered
evidence in support of portions of the Division’s proposal and in support of certain
alternative proposals. The Ol and Gas Accountability Project (OGAP) appeared through
counsel and offered evidence in support of portions of the Division’s proposal and in
support of certain alternative propesals. Controlled Recovery, Inc. (CRI), an operator of
an existing permitted surface waste management facility, appeared through counsel and
provided certain alternative proposals.

8. In addition, numcrous other individuals and organizations presented
written or oral comments at the hearing.
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The Evidence

9. The Division presented the testimony of Wayne Price, Environmental
Bureau Chiefi Edward J. Hansen, hydrologist; Carl 1. Chavez, environmental engineer;
Brad Jones, environmental engineer; Glenn von Gonten, senior hydrogeologist; Brandon
Powell, environmental specialist; and Mike Bratcher, field supervisor. Mr. Price testified
as an expert environmental engineer and as the Division’s chief envirenmental officer.
He testified about unlined pits, and infiltration, and delineation of contamination from
pits. Mr. von Gonten testified concerning the hydrogeology of exempt and vulnerable
areas, pit content sampling, and oil field waste management. Mr. Hansen testified about
modeling of the transport of chloride and other constituents. Mr. Jones testified about the
proposed rule, pit and below-grade tank standards, and the task force report. Mr. Chavez
testified about poltution prevenition and liner specifications. Mr. Powell and Mr. Bratcher
testified about temporary pit liner failures and tears, and contamination found underneath

-temporary pits.

10.  The Industry Committee presented the testimony of Dr. Daniel B.
Stephens, a hydrogeclogist; Dr. Bruce A. Buchanan, a soil physicist; and Dr, Ben
Thomas, 11, 2 toxicologist, who testified as experts in their respective fields. Dr.
Stephens testified about the transport through soils to ground water of ¢hloride mass from
temporary pits used in oil and gas operations. Dr. Buchanan testified about movement of
salts in soils and how these processes relste to salt migration in reconstructed soils
associated with pit reclamation. Dr. Buchanan also testified concerning reclamation and
re-vegetation of disturbed aress. Dr. Thomas explained principals of risk-based
regulation and discussed management of risks incident to contaminants in temporary pits.

11.  ConocoPhillips presented the testimony of 1. Gregg Wurtz, hydrologist,
and John W. Poore, reservoir engineer. Mr. Wurtz testified about the results of sampling
conducted of temporary pit contents for pits Jocated in northwestern New Mexico. M.
Poore testified concerning the costs of closed-loop systems and digging and hauling of .

drilling waste, '

12.  The IPANM presented the testimony of Samuel Small, petroleum and
environmental engincer, Al Springer, engincer; Tyson Foutz, petroleum engineer;
Thomas E. Muilins, engineer; and John Byrom, President of D. J. Simmons, Inc. Mr.
Smnall testified concerning operational costs associated with dig and haul of waste and use
of closed-loop systems. Mr. Springer compared the technology of drilling using
temporary pits to drilling using closed-loop systems. Mr. Foutz testified about closed-
loop drilling and associated costs. Mr. Mullins testified conceming closed-loop systems,
samples taken from pits in northwestern New Mexico, salinity profiles, and drilling of
coal bed methane wells. Mr. Byrom testified about safety concerns and economic
impacts of the proposed rule.

13.  The NMCCAW presented the testimony of Dr. Donald Neeper, physicist,
who described reseerch he had done regarding movement of salts in soils and modeling

-
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of moisture flow above and beneath buried waste. Dr. Neeper also presented data
regarding the salt tolerance of plants and the effects of salt-induced osmotic pressure.

14.  The OGAP presented the testimony of Dr. Theo Colbum, an
environmental health analyst, and Mary Ellen Denomy, an oil and gas accountant. Dr.
Colbum testified about chemicals, including heavy metals, which based ugon publicly
available data could be present in pits in New Mexico and the possible health effects of
those chemicals. Ms. Denomy testified about the economic competitiveness of closed-
loop systems with temporary pits and reviewed government and industry reports that
evaluated the economic costs and benefits of temporary pits and closed-loop systems.

15.  The particulars of the testimony, to the extent necessary to explain the
Commission’s conclusions, are set forth separately in connection with the discussion of
each proposed rule section and subsection.

General Findings and Conchssions

16.  The Commission and the Division have the authority, pursuant to NMSA

1978, Section 70-2-12.B(15), as amended, to regulate the disposition of preduced water,

and, pursuant to Section 70-2-12.B(21) to regulate the disposition of nondomestic wastes

resulting from oil and gas industry operstions including explomation, development,
- production, or storage to protect fresh water, public health, and the environment.

17.  Protection of the environment is not limited to protection of fresh water
and prevention of human exposure to toxic agents, but also includes protection of soil
stability .and productivity, agriculture, wildlife, biodiversity and, in appropriate
circumstances, the aesthetic quality of the physical environment.

18, The current rule, 19.15.2.50 NMAC, is based upon performance standards.
The performance standards do not provide specific technical standards for the Division to
enforce or for the regulated industry to follow. For example, 19.15.2,50 NMAC provides
that an operator must use & pit liner that prevents contamination of fresh water ot harm to
the public health or environment. It provides no standards for thé type of liner that the
operator must use, Tr. 65. The lack of specific technical standards makes enforcement
difficult and requires more staff resources and time because of potential disagreements
between the operator and the Division about whether the operator has met the
performance standard. Tr. 63 through 635, 429, 485, and 486.

19, Rule 1204.C of the Commission's procedural rules addresses proposed
changes to a rulemaking proposal before thé Commission. [t states, in material part:

Modifications to proposed rule changes.

(43 Any person, other than the applicant or a
commissioner, recommending modifications to a proposed rule change
shall, no later than 10 business days prior to the scheduled hearing date,
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file a notice of recommended modifications with the commission clerk.
[Emphasis added}

) Consistent with this rule, commissioners or the applicant {in this case the
Division) could propose modifications to the original proposal at any time during the
hesring process, until adoption of a final order by the Commission, and the Commission
has power to consider all such proposed changes.

20.  Rule 1205.E(3) states, in material part:

{3y -The commission shall issue a written order adopting ot
refusing to adopt the proposed rule chang: or adopting the proposed mle
change in part. .

21.  The Commission concludes that the phrase "adopting the proposed rufe in
part,” refers to substance, not particular language. Any other construction would ltead to
absurd results since the Commission would be without power to correct even clerical
mistakes in a proposal. Thus, the Commission cancludes that it can, consistent with this
provision, adopt modifications of the proposal before it, proposed by the applicant or
members of the Commission during or after the hearing, so long as the modified propesal
is a logical outgrowth of the original proposal. '

22,  Allofthe changa offered by the parties and made by the Commission to
the Division's proposed rule are logical outgrowths of the Division's proposal and
proposals made by other parties to the hearing,

19.15.17.7 NMAC: Definitions.

23. 19.15.17.7 NMAC includes definitions of terms used only in 19.15.17
NMAC. '

24.  The terms defined ‘include alluvium, closed-loop system, division-
approved facility, emergency pit, permanent pit, restore, significant watercourse, sump,
and temporary pit.

25. Tbe definitions of alluvium and emergency pit are contained in the current
rule governing pits and below-grade tanks, 19.15.2 NMAC. Tr. 859, lines 5 and 6; Tr.
862, lines 16 and 17.

26.  Thre definition for closed-loop system is new because 19.15.2.50 NMAC
did not address closed-loop systems, Closed-loop systems are systems that use above
ground steel tanks for the management of drilling or workover fluids without the use of
below-grade tanks or temporary pits. Like temporary pits, which are discussed below in
Paragraph 30, closed-loop systems are used to collect or hold fluids used in or generated.
during the drilling or workover of an oil or gas well but do so through the use of tanks
instead of excavated surface impoundments. Prior to the hearing, the Industry Committee
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proposed that the definition of closed-loop system be modified to include the
management of solids. Management of solids, however, may vary and may include Ehe
use of a pit or a drying pad. Tr. 859, 860, and 861.

27. - The definition for Division-approved facility is also new. 1t means a
Division-permitted surface waste management or injection facility, a facility permitted
pursuant to 20.6.2 NMAC, a facility approved pursuant to 19.15.9.712 NMAC, or other
facility the Division approves for a specific purpose. Prior to the hearing, the Industry
Committee and others proposed that small landfarms registered pursuant to 19.15.36
NMAC (the surface waste management rule) be included as a Division-approved facility.
Small Jandfarms are not included because there are limitations on the types of waste that
small landfarms may accept. Tr. 861 and 862.

28. 19.15.17 NMAC distinguishes between permanent pits and temporary pits,
so definitions of both are included. Tr. 863 and 864. A pit is a surface or subsurface
irmpoundment, man-made or natural depression, or diked area on the surface.

29. A permanent pit is a pit, including a pit used for collection, retention, or
storage of produced water or brine, that is not a temporary pit. It is intended for long-
term use and not just the short time needed to collect or hold the liquids used or generated
in the drilling or workover of a well.

30.  Temporary pit is defined as a pit, including a drilling or workover pit,
which is constructed with the intent that the pit will hold liquids for less than six months
and will be closed in less than one year. Tr. 867, The primary use of a temporary pit is
to collect or hold fluids used in or generated during the drilling or workover of an oil or
gas well. Prior to the hearing, the Industry Committee proposed that liquids be changed
to fluids. The Commission determines, however, while a liquid may be a fluid, a fluid is

not necessarily a liquid because fluids can include drilling muds, gels, etc. Tr. 867, 868,
and 869.

31.  The definition of significant watercourse ‘was proposed by the Industry
Committee and is adopted with some modifications by the Commission to clarify the
intent of the rules. See Paragraph 64 below. Significant watercourse means a
watercourse with a defined bed and bank either named on a USGS 7.5 minute quadrangle
map or a first order tributary of such watercourse.

32.  The definition of sump originates in 19.15.2 NMAC. The definition has
been modified to broaden the types of vessels that can be used 'as a sump, Tr. 865 and
866. A sump is an impermeable vessel, or collection device incorporated within a
secondary containment device, with a capacity of less than 500 gallons, which remains
predominant!ly empty, serves as a drain or receptacle for de minimis releases on an
intermittent basis and is not used to store, treat, dispose of, or evaporate products or
wastes. It is essentially used to capture small leaks. IPANM proposed that the definition
be madified to remove “incorporated within a secondary containment system”, However,
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a sump's purpose is to serve as secondary containment - not as a primary tank. Tr. 866
and 867.

33.  The Division proposed a definition for “re-vegetate”. The Commission
does not adopt this definition because it included specific requirements for re-vegetation
in Subsection I of 19,15.17.13 NMAC, which make the definition unnecessary.

19.15.17.8 NMAC: Permit Required

34, Subsection A of 19.15.17.8 NMAC provides that a person shall not
construct or use z pit or below-grade tank except in accordance with a Division-issued
permit. Only an operator may apply for a permit. Facilities permitted pursuant to
19.1536 NMAC or Water Quality Control Commission rules are exesmpt. This
subsection is needed to instruct persons that a permit is required and advise them of who
may apply for a permit. The requirement for a permit provides the Division with notice
of the proposed activity and allows it to evaluate and monitor the activity to ensure that it
is conducted.in a manner that protects fresh water, public health, and the environment.

35, After the effective date of 19.15.17 NMAC, unlined pits are prohibited.
Tr. 869. 19.15.2.50 NMAC currently allows unlined permanent pits in certain areas. Tr.
85, 104, and 174. The use of unlined pits should be discontinued because they may
contaminate ground water. Tr. 104, 105, 106, and 168 through 174. The Industry
Committes does not oppose the prohibition on the use of unlined permanent pits. Tr.
208.

36. A provision similar to Subsection A of 19.15.17,8 NMAC exists in the
current rule, Subsection A 0f 19.15.2.50 NMAC, which 19.15.17 NMAC replaces.

37.  Subsection B of 19.15.17.8 NMAC provides that instead of using a pit or
below-grade tank an operator may use a closed-loop system or other Division-approved
method. A DivisioB-issued permit is required for a closed-loop system or other method.
Tr. 870 and 871.

38,  This subsection is needed to advise operators and others that the Division
will process a propesed altemative as an exception under 19,15.17.15 NMAC and the
operator would have to demonstrate that the altemnative provides eqmvalent protection of
fresh water, public health, and the environment.

39.  The Industry Committee proposed that the Subsection C of 19.15.17.8
NMAC be added to clarify that individual permits are not needed for each pit, below-
grade tank, or closed-loop system at a well site. Multiple permits for each pit, below-
grade tank, or closed-loop system related to a single application for a permit to drll
would waste resources and Division staff time. -

40 The Commission agrees with the Industry Committee's proposal.
Subsection C of 19.15.17.8 NMAC provides that the Division may issue a single permit
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for all pits, below-grade tanks, closed- -loop systems, and Division- appmved alternative
methods associated with a single application for permit to drill.

19.15.17.9 NMAC: Permit Application

41,  Subsection A of 19.15.17.9 NMAC provides that an ‘operator shall apply
to the Division for a permit to construct or use a pit, closed-loop system, below-grade
tank, or proposed alternative method. The operator shall use a form C-144 to apply.

42, Using one form simplifies the Division's tracking process and ensures that
the appropriate Division representative reviews the application. Tr. 876 and 877.

43.  Subsection B of 19.15.17.9 NMAC establishes that the permit application
shall include a detailed plan so that the Division has the information it needs 1o evaluate
the permit application. Tr. 879, 881, and 882..

44. . The Division’s proposal required a “detailed engineering plan™. However,
much of the information actually required by the plan is not related to engineering;
therefore. the reference to engineering has been removed.

45, Paragraph (1) of Subsection B or 19.15.17.9 NMAC provides that for
permanent pits, a tegistered professional engineer shall certify the engineering, design,
and construction specifications. It also lists the components that the operatar must
include in the detailed plan. Tr. 889, .

46.  Paragraph (2) of Subsection B of 19.15.17.9 NMAC provides that the plan
for temporary pits use appropriate engineering principles and practices and follow
applicable manufacturers’ requirements. The plan must include operating and
maintenance procedures, a closure plan, and hydrogeologic data.

47, Tne Division’s proposal required a hydrogeologic repert. However,
testimony that the Division provided indicated that its intent was to require the operator
to submit sufficient hydrogeologic data in order for the Division to determine that the
proposed temporary pit would meet the siting criteria in 19.15.17.10 NMAC and to
determine that if a release occurred what its effects would be on soils, surface water and
ground water. Tr. 881, 882, and 907. This data, rather than the detailed hydrogeologic
report required for permanent pits and below-grade tanks, should be sufficient given the

short term presence of a temporary pit compared to the potential long-term presence of a
permanent pit or below-grade tank.

48.  The Industry Committee proposed that the Commission replace the
requiremnent that the data be sufficient for the Division to evaluate actual and potential
etfects on soils, surface water, and ground water with “compliance with the siting
standards of 19.15.17.10 NMAC”. However, the smng requirements are designed to
address concerns-about potential impacts on surface water and ground water, not soils.
Instead the Commission adds the recommendation in addition to the Division’s proposal.
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The Commission makes the same change 1o Paragraphs (3} and (4) of Subsection B of
19.15.17.9 NMAC so that they are consistent.

49,  In Paragraph (2) of Subsection B of 19.15.17.9 NMAC, the Division’s
proposal provided that the operator follow the applicable liner .manufactarer’s
recornmendations. The Industry Committee proposed that the Commission replace the
word “recommendations” with the word “requirements”. The Commission accepts this
proposed change. Manufacturer recommendations rather than actual requirements often
suggest that an operator may only use the manufacturer’s branded parts and materials.
The use of the word requirement would prevent the operator from using another
manufacnirer’s parts or materials even when they meet the same standards as those of the
original manufacturer. The Commission makes the same change to Paragraph (3) of
Subsection B of 19.15.17.9 NMAC for consistency. )

50. Paragraph (3) of Subsection B of 19.15.17.9 NMAC provides that the plan
for closed-loop systems shall use appropriste engineering principles and practices and
follow applicable liner manufacturers’ requirements. The plan must include operating
ard maintenance procedures and a closure plan.

51.  Paragraph (4) of Subsection B of 18.15.17.9 WMAC provides that the plan
for below-grade tanks shall use appropriate engineering principles and practices and
follow applicable manufacturers’ requirements. - The plan must include operating and
maintenance procedures, a closure plan, and a hydrogeologic report.

52.  The information required in the plans for pits, below-grade tanks, and
closed-loop systems i3 necessary for the Division to determine whether the pit; below-
grade tank, or closed-loop system is properly sited, design, constructed, and closed. Tr.
889. 894, 896, and 897. :

53.  Subsection Cof 19.15.17,9 NMAC provides that any required closure plan
describe the proposed closure method and the proposed procedures and protocols that the
operator will use to implement and complete the closure. Tr. 899, 900, and 901.

54.  Subsection C of 19.15.17.9 NMAC advises operators of the information
that the Division requires in submitting their closure plans. Tr. 901, 902; and 903, This
subsection is needed so that operators know what information they must include in their
closure plans. o

55.  Subsection D of [9.15.17.9 NMAC provides that an operator file an
application for permanent pits or for exceptions using form C-144 with the Divisian's
Environmental Bureau. An operator shall file an application for temporary pits, closed-
loop systems, or below-grade tanks using form C-144 with the appropriate district office.
This subsection is needed sa that operators know which form to file.

56. Subséction' D of 19.15.17.9 NMAC advises operators with which office
they need to file their applications. This subsection is needed because the location
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depends upon the type of application filed. Applications for permanent pits or for many
exceptions must be filed with the Division’s Environmental Bureau due to their technical
complexity. Tr. 903, 904, and 905.

19.15,17.10 NMAC: Siting Requirements

57.  Subsection A of 19.15.17.10 NMAC provides those locations where an
operator shall not locate 2 permanent pit, temporary pit, ot below-grade tank. Pits and
below-grade tanks contain constituents that can be harmful. if present in sufficient
quantities. Tr. 475, and 1421 through 1432. Samples of pit and tank contents taken by
the Division and the Industry Committee showed constituents that exceeded state water
quality standards and the New Mexico Environment Department’'s soil screening
standards. Tr. 468. Some of the samples taken by the Division would be considered
hazardous if they were not exempt from the federal Resource Conservation and Recovery
Act due to congressional oil and gas industry exemptions. Tr. 472 and 475.

58.  The proper placement of pits and below-grade tanks is needed to prevent
contamination of fresh water and protect human health and the environment. Tr. 906.

59.  Subsection A prohibits the use of a temporary pit, below-grade tank, or
permanent pit where ground water is less than 50 feet below the pit or below-grade tank,
unless the operator is using a pit for the cavitation method of stimulation and the operator
obtains the appropriate district office’s approval to use a temporary pit for cavitation. Tr.
907 and 908. The cavitation method of stimulation for coal bed methane well is
described at Tr, 3084 through 3086, '

60.  The 50 foot depth is the same as the depth required for location of small
landfarms, which have similar constituents, as provided in 19.1536 NMAC. The
Commission finds that consistency in requirements between rules dealing with similar
issues is a logical improvement over the Division's proposal

61.  CRI proposed that the depth to ground water be changed from 50 feet to
100 feet below the pit or below-grade tank. Based on sampling from actuel releases and
the Division's modeling, however, a distance of 50 feet tc ground water provides an
adequate safety buffer in the event of a release of contaminants from the pit or below-
grade tank. Tr. 378,379, 755, and 756. -

62.  The Commission adds the exception for coal bed methane wells that use
the cavitation method because temporary pits are needed to cavitate a well. Tr. 3084

through 3087. The exception is intended only to allow a temporary pit for cavitation
activities. .

63. . Subsection A of 19.15.17.10 NMAC also prohibits the location of a
lemporary pit, below-grade tank, or permanent pit within 300 feet of a continuously
flowing watercourse, or 200 feet (measured from the high-water mark) of any other
significant watercourse, lakebed, sinkhole, or playa lake. These sethacks allow for
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sufficient room to operate large machinery, the installation of diversion measures to -
coritro} surface water run-on, and to prevent releases from the pit or below-grade tank
reaching the water. Tr. 910 through 914. The industry Committee's proposal of 30 feet
and [PANM’s proposal of L0 feet from any other significant watercourse, lakebed,
sinkhole, or playa lake do not adequately provide for those needs. Tr. 914 and 915.

64,  The Industry Committee proposed that the word “significant” be added
~ before watercourse for the 200 feet setback.- The Division's proposal did not contain the
word “significant”. The.Commission adopts the Industry Commitiee’s proposed
definition for “significant watercourse”™ with the exception of the Industry Committee’s
proposed modifier that the watercourse must drain an area of at least five square miles.
Determining whether a watercourse drains an area of five square miles is difficult and
removes certainty provided by a watercourse’s location on a map or its status asg a first
order tributary.. The Commission defines “significant watercourse” as 2 watercourse with
a defined bed and bank either named on a United States Geological Survey 7.5 minute
quadrangle map or a first order tributary of such watercourse.

65.  Subsection A of 19.15.17.10 NMAC also provides for setbacks from
residences, schools, hospitals, institutions, or churches; from private, domestic fresh
water wells or springs; within incorporated municipal boundaries or well fields under a
municipal ordinance; and from wetlands. Tr. 916, 917, 821, 924, and 933. Setbacks are
needed to protect private and public water supplies and public health.

66.  Pits and below-grade tanks are not allowed within a 100-year floodplain.
This is to ensure that pits and below-grade tanks are not constructed within areas subject
to 100-year flood events. This prevents the flooding or washing away of pits or below-
grade tanks and their contents, which could contaminate soils and fresh water. Tr. 927
and 933.

67.  Subsection B of 19.15.17.10 NMAC provides that an emergency pit is
exempt from the siting criteria in 19.15.17.10 NMAC, This promotes the application of
immediate safety protocols for the protection of public health, fresh water, and the
environment. Tr. 533 and 934. An emergency pit is defined in 19.15.17.7 NMAC as a
pit that {3 conatructad as a precautionary matter to contain a spill in the event of release.
Construction of an emergency pit requires a Division-issued permit unless the emergency
pit is described in a spill prevention, control and counterrneasure plan that the United

" States Environmental Protection Agency requires, the operator removes all fluids from
the pit within 48 hours, and the operator has notified the appropriate district office of the
pit’s location. .

68, Subsection C.of 19.15.17,10 NMAC specifiés those locations where an
operator may not implement on-site closure methods (where the waste that is generated
from the drilling or workover of the well is buried on or near the well pad). On-site
closure includes burial in-place in a temporary pit or trench burial in a lined trench
constructed specifically for burial of the waste. Many of the siting criteria are the same
as those for temporary pits and below-grade tanks. Tr. 934 and 935,
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69.  ln addition to the siting criteria that are the same as those for temporary
pits and below-grade tanks, on-site closure is prohibited where ground water is between
50 and 100 feet below the bottom of the buried waste or over 100 {eet below the bottom
of the buried waste unless the treated and stabilized waste meets the standards specified
in Paragraphs (2) or (3) of Subsection F of 19.15.17.13 NMAC.

70.  An operator may bury waste in a lined trench if ground water is more than
100 feet below the bottom of the buried waste and the waste meets specified criteria in
Subsection F of 19.15.17.13 NMAC.

71.  The Division's proposal would have prohibited on-site burial where there

was a Division-approved disposal facility or an out-of-state waste management facility

- within a 100-mile radius of the site unless the operator obtained the Division’s approval
for an exception. The Commission does not adopt this requirement because on-site
closure should be based on the level of various constituents in the waste and site specific -
information rather than on the distance to a disposal facility,

72 NMCCAW, OGAP, and CRI proposed that no on-site burial of waste be
allowed. The Commission does not adopt these proposals because the Commission finds
there are circumstances where waste can be safely buried on-site. See Paragraph 75, 76,
77, and 79 below.

73.  Mr. Hansen, Dr. Stephens, and Dr. Neeper used different models and
inputs to determine whether waste buried in a temporary pit or trench would reach ground
water and contaminate ground water above the state’s ground water standards. However,
each determined that waste constituents such as chlorides would eventually leach from
the pit or trench and reach ground water.

74. Because waste constituents over time will leach to ground water, the waste
should only be buried on-site if the constituents in the waste are at levels that will not
result in ground water contamination. This is particularly important given that there are
hundreds of wells drilled each year and the wells are located over large areas. The
dispersed on-site closure of terporary pits that contain waste with levels of constituents
that will likely result in contamination of ground water is not preferable to disposing of
the waste in a limited, known number of commercial landfills. Dispersed burial sites
increase the potential number of sites where ground water contamination may occur,
increase the number of sites that require regulatory oversight, and meke it more difficult
to determine the source of contamination. Tr. 220, 221, 261, 349, 691, and 692.

75.  The Commission previously determined in adopting the surface waste
management rules, 19.15.36 NMAC, that when a landfarm is closed, the treated soils can
be left in place without endangering ground water when the soil has a chlorde

. concentration that does not exceed 500 mg/kg and ground water is between 50 and 100
feet below the lowest elevation of the landfann. It also.determined that when a landfarm
is closed, the treated soils can safely be left in place when the soil has a chloride



Case No. 14015
Order No. R-12939
Page 13

concentration that does not exceed 1000 mg/kg and the ground water is more than 100
feet below the lowest elevation of the landfarm. Subsections F and G of 19.15.36
NMAC.

76.  Therefore, where the distance to ground water is 50 to 100 feet below the
botiom of the buried waste, which has been treated or stabilized, and the waste does not
contain more than 500 mg/kg of chlorides and does not exceed the criteria for the other
constituents listed in Subparagraph {c) of Paragraph (2) of Subsection F of 19.15.17.13
NMAC the operator may bury waste in-place in a temporary pit. An operator may also
bury waste, which has been treated and stabilized, in a temporary pit where ground water
is more than 100 feet below the bottom of the buried waste and the wasté does not

- contain more than 1000 mg/kg of chlorides and does not exceed the criteria for the other

constituents listed in Subparagraph (d} of Paragraph (2) of Subsection F of 19.15.17.13
NMAC,

77.  Where the bottom of the waste will be more than 100 feet below ground
water and the waste has higher concentrations of chlorides than those allowed for in-
place burial m a temporary pit, an operator may construct & separate lined trench to bury
the waste if the waste meets criteria contained in Subparagraph (c) of Paragraph (3) of
Subsection F of 19.15.17.13 NMAC. The waste may not contain a chloride leachate
concentration of more than 250 mg/l of chlorides as determined by an approved leaching
procedure. This equates.to a chloride concentration of 5000 mg/kg prior to leaching.

78.  Dr. Thomas testified that the determination of whether constituents in
waste pose a risk should be based on the constituent’s leachate concentration. Tr. 4303
through 4313.

79.  The 250 mg/l chloride leachate concentration is protective of ground water
because if a chloride leachate of 250 mg/ reaches ground water it will not cause an
exceedance of the state ground water standard, which is 250 mg/1 as established in 20.6.2
NMAC. Tr. 5316. Chloride is a good tracer for contamination because it is rarely
inhibited as if passes through the soil. Tr. 3949,

. 80.  Dr. Stephens testified that a leachable standard of 3500 mg/} of chlorides
was protective of ground water assuming a 3:! mixing ratio of soil to waste. Tr. 3841,
At a 111 ratio the leachable standard was 1240 mg/l. Indusiry Committee Exhibit 2.

81.  However, Dr. Stephens’ modeling was based on using a 50 foot thick
mixing zone in the aquifer rather than the 10 foot thick mixing zone used by the Division.
Tr. 1346 through 1350, 1381, and 4431 through 4434, A large mixing zone allows for
greater aquifer dilution in the modeled results. When you reduce the mixing zone in the
aguifer to a thickness of 10 feet, the modeled concentration would be reduced by 3 fifth,
so a 1240 mg/l chloride modeled result would be reduced to 248 mg/l. Tr. 1350, The
Division uses an approximate 10 foot thick mixing zone in its modeling because
mounitoring wells installed for sampling ground water for compliance with state standards
contain a 10 foot well screen length. The 10 foot thickness is commonly used in
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monitoring ground water for contamination. Tr. 1348 through 1350. Therefore; water
quality modeling of chloride migration in the subsurface, for purposes of estimating
compliance with state water quality standards, should only consider mixing effects that
occur in the first 10 feet of the aquifer. Also mixing is unlikely to occur rapydly over the
entirety of a 50 foot thick aquifer. Tr. 2030 and 4431 through 4434

19.15.17.11 NMAC: Design and Construction Specifications

82.  Subsection A of 19.15.17.11 NMAC requires that an operator design and
construct 3 pit, closed-loop system, below-grade tank, or sump to contain liquids and
solids and prevent contamination of fr&eh water and protect public health and the
environment. Tr. 936.

83.  Subsection B of 19.15.17.11 NMAC requires that prior to constructing a
pit or closed-loop 'system, except for a pit constructed in an emergency, an operator shall
strip and stockpile the topsoil for use as the final cover or fill once it closes the pit or
completes use of the closed-loop system.

84.  While not contained in 19.15.2.50 NMAC, the practice of stockpiling
topsoil i3 currently included in the current Division guidelines for pits and below-grade
tanks. Stockpiling topsoil allows for it to be used as the final cover upon closure of a pit
or below-grade tank. Tr. 938 and 939.

85.  Subsection C of 19.15.17.11 NMAC requires an operator o post an
upright sign in a conspicuous place on the fence surrounding a pit, closed-loop system, or
below-grade tank unless the pit, closed-loop system, or below-grade tank is located on a
site where the operator already has another well that has signs in compliance with
19.15.3.103 NMC. The sign must be ar least 12 inches by 24 inches in size and have
leitering that is not less than two inches in height. The sign must provide the operator's
name, emergency telephone mumbers, and the location of the site by quarter-quarter or
unit letter, section, township, and range.

86.  The sign provides information to the Division and the public to identify

the responsible operator in case of an emergency or outstanding compliance or safety
issues, Tr. 939

87.  Subsection D of 19.15.17.11 NMAC provides requirements for fencing of
pits or below-grade tanks. The operator must fence or enclose a pit or below-grade tank
in a manner that prevents unauthorized access and must maintain fences in good repair. .
An operator is not required to fence a pit or below-grade tank if there is already an
adequate perimeter fence that prevents unauthorized access to the well site or facility,

-including the pit or below-grade tank. Dunng drilling or workover operations, the

operator i3 not required to fence the edge of the pit ad)acent to the drilling or workover
rig umti] the drilling or wotkover is cornplete.
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88. if the pit or below-grade tank is within 1000 feet of a permanent residence,
school, hospital, institution, or church, the operator must fence the pit or below-grade
tank with a chain link security fence that is at least six feet in height and has a least two
strands of barbed wire at the top. The operator must ensure that all gates associated with
the fence are closed and locked when responsible personnel are not on-site. Dunng

drilling or workover operations, the operator does not have to fence the edge of the

temporary pit that is adjacent to the dnilling or workever rig,

89.  For any other pit or below-grade tank the operator must fence the pit or
below-grade tank to exclude livestock. The fence must be at least four feet in height and
have at least four strands of barbed wire evenly spaced in the interval between one and
four feet above ground level, The Division’s proposal stated that a fence must be five
foot in height and exclude wildlife. Five foot is not a standard fence post length and the
New Mexice Department of Game and Fish commented that this type of fence was not
adequate to exclude wildlife. Tr. 942. Therefore, the Commission changes the height to
four feet and removes the reference to wildlife. The district office where the pit or
below-grade tank is located may require the operator to meet additional fencing
requirements for protection of wildlife in particular areas.

90.  Specific design and construction standards for fences are needed in order -

to establish a minimumn standard of protection for the public as well as to exclude
livestock, Tr, 940,

91. Subsection E of 19.15.17.11 NMAC requires an operator to screen, net, or
otherwise render non-hazardous to wildlife, including migratory birds, a permanent pit or
a permanent open top tank. This is needed to prevent wildlife from drowning or being
trapped. Where netting or screening i3 not feasible, the operator must inspect the
permanent pit or the permanent open top tank on a monthly basis and report, within 30
days of discovery, the discovery of dead migratory birds or other wildlife to the
appropriate wildlife agency and the appropriate district office. This is required in order
to facilitate the assessment and implementation of measures to prevent such incidents
from reoccurring. Tr. 942 and 943. The Commission adds the 30 day reporting time
limit and the monthly requirement for inspections so that operators will know how often
they must inspect and how long they have to report a discovery. The Divigion’s proposal
stated that an operator must routinely inspect but did not provide a definitive timeframe.

92.  Subsection F of 19.15.17.11 NMAC provides the requirements for

designing and constucting a temporary pit. Theé operator must construct a temporary pit
to ensure confinement of liquids and to prevent unauthorized releases. In order to
accomplish this, the temporary pit must have a properly constructed foundation and
interior slopes consisting of a firm, unyielding base, smooth and free of rocks, debris,
sharp edges, or irregularities. This is needed to prevent the liner’s rupture or tear.

93.  The operator must construct the temporary pit so that the slopes are not
steeper than two horizontal feet to one horizontal foot. Slopes that are greater than two to
one place undue static stress on the liner material and liner seams as the drilling fluids



Case No. 14015
Order No. R-1293%
Page 16

and cuftings accumulate. Tr. 944 and 945. In addition, steeper slopes create 2 safety
hazard for people and animals because they are difficult to climb out of.” Tr. 945 and 946.

94, The operator must design and construct a temporary pit with a
geomembrane liner. The geomembrane liner shall consist of 20-mil string reinforced
linear low-density polyethylene (LLDPE) or equivalent liner material that the Division
approves. The operator must minimize the liner seams and orient them up and down, not

- across a slope and shall use factory welded seams where possible. If factory welded

seams are not possible personnel trained in field seaming must perform field seaming and
shall weld the field liner seams. Minimizing liner seams and orienting them up and down
reduces the potential for leaks.

95.. The Industry Committee proposed that only a 12-mil liner be required. A
12-mil liner is what is currently suggested in the Division's guidelines for pits and below-
grade tanks. Tr. 345. However, in rocky or caliche areas a 20-mil liner has a lower
chance of being punctured. Tr. 2049. Division inspectors have noted liner faikures or
tears during their inspections and received reports of liner failures or tears. Tr. 1178,
1305, 2078, 2083, 2085, 2088, 2089, 2091, 2093, 2004, 2122, 2149, 2151, and 2152. The
current rule, 19.15.2.50 NMAC, does not require the operator to notify the Division if a
liner tears or is otherwise compromised. If a liner failure results in a release as provided
in19.15.3.116 NMAC the operator must report the release,

96.  The Division proposed the addition of the requirement that field seams be
welded. The Commission adopts this requirement because stitched seams weaken the
integrity of the liner and create a pathway for fluids to escape. Tr. 947 through 950.

97.  During construction of the temporary pit, the operator shall avoid
excessive stress-sirain on the liner and shall place geotextile under the liner when needed
to reduce Jocalized stress-strain or protuberances that may otherwise compromise the
liner's integrity. This addresses situations where the existing subgrade consists of rocks,
which can puncture the liner and provide pathways for fluids to escape. Tr. 981,

98, The operator must ensure that the liner is protected from any fluid force or
mechanical damage at any point of discharge into or suction from the lined temporary pit.
Damage to the liner can provide a pathway for fluids to escape.

99.  The operator must anchor the liner’s edges in the bottom of a compacted
earth-filled trench, which shall be at least 18 inches deep.

100. The anchor trench ensures that the liner is secured from forces such as
wind and prevents erosion around the surface edges of the liner. This prevents the liner

edge from being blown or washed into the pit and decreases the potential for a release of
fluids from the pit. Tr. 951,
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101. The Industry Committee proposed that the requirement that the anchor
trench be at least 18 inches deep be removed. However, this requirement is needed to
ensure that the anchor trench is deep enough that the liner will remain in place.

, 102.  The operator shall design and construct the temporary pit to prevent run- .
on of surface water. Run-on can collect in the pit and result in the pit becoming full and
fluid overflowing onto the surrounding ground surface, Run-on can also result in erosion
around and beneath the pit, which can compromise the liner’s integrity. Tr. 953 and 954.
The temporary pit shall be surrounded by a berm, ditch, proper sloping, or other diversion
in order to prevent run-on of surface water. During drilling or workover operations, the
edge of the temporary pit adjacent to the drilling or workover rig is not required to have
run-on protection if the operator is using the temporary pit to collect fluids escaping from
the drilling or workover rig. The Industry Committee proposed that “proper sloping” be
one of the means allowed to prevent run-on. The Commission adopts this proposal
because operators currently use engineered sloping and it is a reasonable method for
addressing run-on.

103. The temporary pit's volume shall oot excced 10 acre-feet including
freeboard. This volume is adequate to hold the fluids used in or generated during drilling
or workover operations and prevents more surface disturbance than necessary for a
temporary pit.

104. The part of the temporary pit used to vent or fiare gas during 2 drilling or
waorkover operation that is designed to allow liquids to drain to a separate temporary pit
does not have to have a liner unless the appropriate district office requires an alternative
design in order to protect surface water, ground water and the environment. The operator
shall not allow freestanding liquids to remain on the unlined portion of a temporary pit
the operator is using to vemt or flare gas. This provision recognizes that due to the
venting or flaring of gas, which would compromise the liner’s integrity it is not prudent
to line that portion of the pit and that lining would provide little additional protection
because the liner would be meited or otherwise compromised, Tr., 954, The Division
proposed a modification to its original proposal to not allow freestanding liquids to
remain on the unlined portion of the temporary pit. The Commission adop1s this proposal
because freestanding liquid, particularly where there is not a liner, may travel downward
and contaminate ground water. ’

. 105. Subsection G of 19.15.17.11 NMAC provides the requirements for
designing and constructing a permanent pit.

106. Given their long-tetrn nature it is appropriate that permanent pits be
designed and constructed in a similar manner to evaporation ponds, which are regulated .
under 19.15.36 NMAC, and have similar technica! standards, Tr. 955, 956, and 957,

107. Therefore, each permanent pit must have a properly constructed
foundation consisting of a firm, unyielding base, smooth and free of rocks, debris, sharp

- edges, or irregularities to prevent the liner’s rupture or tear. The operator must construct
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the permanent pit so that the inside grade of the levee is no steeper than two horizontal
feet to one vertical foot. The levee must have an outside ‘grade no steeper than three
horizontal feet to one vertical foot. The levee’s top shall be wide enough to'install an
anchor trench and provide adequate room for inspection and maintenance,

108. Each permanent pit, at a ndinimum, must contain a primary and secondary
liner with a leak detection system appropriate to the site’s conditions. All lirer edges
must be anchored in the bottom of an earth-filled trench, which is at least 18 inches decp.
The primary and secondary liners must be geomembrane. liners consisting of 30-mil
flexible poly vinyl chioride (PVC) or 60-mil high-density polyethylene (HDPE), or an
equivalent material that the appropriate district office approves. The geomembrane liner
must be composed of an impervious, synthetic material that is resistant to petroleum
hydrocarbons, salts, and acidic and alkaline solutions. - The material shall also be resistant
to ultraviolet light. The permanent pit has a thicker liner than a temporary pit because it
is intended for long-term use and the longer fluids remain in a pit the greater the potential
for releases of the pit’s contents into the underlying soil.

109, The Divisibn’s Environmental Bureau may approve other liner media if
the operator demonstrates to the Environmental Bureau’s satisfaction that the alternative
protects fresh water, public health, safety, and the environment as effectively as the
specified media, .

110.  The operator shall minimize liner seams and ofient them up and down, not
across the slope and shall use factory welded secams where possible. If factory welded
seams arc niot possible the operator shall weld the seams in the field. The operator must
ensure that any field seams in geosynthetic material are thermally seamed with a double
track weld 1o create an air pocket for non-destructive air channel testing. The operator
shall test a-seam by establishing an air pressure between 33 and 37 pounds per square
inch in the pocket and monitoring that the pressure does not change by more than one -
percent during five minutes afler the pressure source is shut off from the pocket. The
operator shail overlap liners four to six inches before seaming, and orient the seams
parailel 1o the line of maximum slope. The operator shall minimize the number of field
seamns in cormers and irregularly shaped areas to reduce the potential for leaks. The
operator shall not locate horizontal seams within five feet of the slope’s toe. Personnel
trained to perform seaming shall perform field seaming.

111, The Division’s proposal provided that in testing a seam “a stabilized air
pressure of 35 psi, plus or minus one percent, shall be maintained for at least five
minutes”. NMCCAW recommended that the language be revised to provide that an
operator test a seam by establishing an air pressure between 33 and 37 pounds per square
inch in the pocket and monitoring that the pressure does not change by more than one
percent during five.minutes after the pressure source is shut off from the pocket. The

Commission adopts the proposed change because equipment may not provide one percent
absolute accuracy.
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112. The operator shall ensure that the liner is protected from excessive
hydrostatic force or mechanical damage at a point of discharge into or suction from the
tined permanent pit. The operator shall also ensure that external discharge or suction
lines do not penetrate the liner. Damage to the liner can provide a pathway for fluids to
escape, which may contaminate soils or fresh water.

113, The operator must place a leak detection system between the upper and
lower geomembrane liners that consists of two feet of compacted soil with a saturated
hydraulic conductivity of | x 10” cm/sec or greater to facilitate drainage. The leak
detection systern must consist of a praperly designed drainage and collection and removal
system that the operator places above the lower geomembrane liner in depressions and
sloped to facilitate the earliest possible leak detection.

114, The operator must notify the Division’s Environmental Bureau at least 72
hours prior to installing the primary liner. Such notice allows a representative of the
Environmental Bureau an opportuaity to inspect the leak detection system before it is
covered. :

115.  The operator must construct the permanent pit in a manner that prevents
overtopping due to wave action or rainfall and maintain 8 three foot freeboard at all
times, Adequate freeboard is important to prevent overflows of pit fluids that may

. contaminate soils or fresh water.

116. The volume of the permanent pit shall not exceed 10 acre-feet including
the freeboard. This requirement is necessary in order to avoid the need for a dam permit
from the Office of the State Engineer.

117. - The operator must maintain the permanent pit to prevent run-on of surface
water. A permanent pit must be surrounded by a berm, diich, or other diversion to
prevent run-on. Run-on can collect in the pit and result in the pit becoming full and fluid
overflowing onto the surrounding ground surface. Run-on can also result in erosion

around and beneath the pit, which can compromise the liners’ integrity. Tr. 553 and 954.

118, Other than NMCCAW’s recommendation. for changes to the liner seamn
testing method, which the Commission adopts, the parties did not propose changes after
the conclusion of the testimony to the Division’s proposed design and construction
requirements for permanent pits.

119, Subsection H of 19.15.17.11 NMAC provides the requirements for
designing and constructing a closed-loop system.

120, The operator fhust design and construct a closed-loop system to ensure the
confinement of oil, gas, or water in order to prevent uncontrolled releases. If not
confined these fluids may contaminate soils or fresh water.

8
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121, An operator of a closed-loop system that uses temporary pits for solids
management must comply with the requirements for temporary pits in 19.15.17 NMAC.

122, An operator of a closed-loop system that uses drying pads shall design and
construct the drying pads to include appropriate liners that prevent the contamination of

‘fresh water and protect public health and the environment, sumps to facilitate the

collection of liquids from drill cuttings, and berms to prevent run-on of surface water,
These requirements reduce the potential for contaminating soils or fresh water.

123, The parties did not propose changes after the conclusion of the testimony’
to the Division’s proposed design and construction requirements for closed-loop systems.

124, Subsection [ of 19.15.17.11 NMAC. provides the requirements for
designing and constructing a below-grade tank. The Commission has revised this
subsection based upon testimony from ConocoPhillips’ witnesses and public comments
from Dugan Production Company. The Division's proposed design and construchon
requirements for below-grade tanks would not have allowed ConocoPhillips to continue
to use its current Division approved design. This design is a below-grade-tank without
double walls where the side walls are open for visual inspection. The below-grade tank is
elevated above the underlying ground surface and is placed above a geomembrane liner.

125. The Industry Committee proposed that the Commission adopt a definition
for a category of tanks called “sub-grade tanks” in order to continue the use of the
ConoccPhillips-type tanks. The Commission does not adopt this proposal because it has -
ingtead revised the design requirements for below-grade tanks to allow for below-grade
tanks that are designed in the manner that the ConocaPhillips witnesses supported. See
Subparagraph (a) of Paragraph (4) of Subsection I of 19.15.17.11 NMC.

126.  After the amendments to 19.15.2.50 NMAC ia 2004, ConocoPhillips
worked with the Division's Aztec District Office and the Division’s Environmental
Bureau to develop the design it now uses. Tr. 4024 and 4026. The Division’s proposal
would have required the retrofitting or replacement of thousands of tanks currently used
by operators such as ConocoPhillips and Dugan Production Company thal were installed
or retrofitted to comply with the 2004 amendments. ConocoPhillips alone has spent over
$125 million retrofitting its tanks to comply with the 2004 amendments to 19.15.2.50
NMAC and replaced approximately 5000 tanks. Tr. 4022, 4023, and 4024.

127.  The operator must ensure that 3 below-grade tank is constricted of
materials resistant to the below-grade tank’s contents and resistant to damage from
sunlight. The intent of this provision is to ensure that the below-grade tank is capable of

containing its contents and that its integrity is not compromised by exposure to sunlight.
Tz 971.

128,  The below-grade tank system must have a properly constructed foundation
consisting of a level base free of rocks, debris, shatp edges, or imregularities to prevent
punctures, cracks, or indentations of the liner or tank bottom. This is to ensure that the




Case No. 14015
Order No. R-12939
Page 21

below-grade tank’s integrity is not compmmlsed and to prevent releases of the tank's
contents. Tr. 968 and 969. This provision is currently contained in the Division’s
guidelines for pits and below-grade tanks

129, Thc operator must construct a below-grade tank to prevent overflow and
the collection of surface water run-on. This provision is currently conlained in the
Division’s guidelines for pits and below-grade tanks. Run-on can collect in the below-
grade tank and result in the below-grade tank becoming full and fluid overflowing onto
the surrounding ground surface. Such events can comammﬂte soils and may result in
contamination of ground water,

130.  An operator must use a below-grade tank that meets one of two designs.

131, The first design, which is that used by ConocoPhillips, i3 a below-grade
tank without double walls where the below-grade tank’s side walls are open for visual
inspection for leaks; the below-grade tank’s bottom i3 elevated a minimum of six inches
above the underlying ground surface and is placed above a geomembrane liner; and the
below-grade tank is equipped with an underlying mechanism to divert leaked liquid to a
location that can be visually inspected. The operator must equip the below-grade tank
with a properly operating automatic high-level shut-off control device and manual
controls to prevent overflows, The geomembrane liner shall consist of a 30-mil flexible
PVC or 60-mil HDPE liner, or an equivalent liner matedal that the appropriate district
office approves. The liner must be compesed of an impervious, synthetic material that is
resistant te hydrocarbons, salts, and acidic and alkaline solutions and is impervious to
ultraviolet light.

132. The second design is where the side walls are not open for visible
inspection. I that case, the below- -grade tank must be double walled with teak detection

* capability. Given that the side walls are not open for inspection, the double walled

design provides secondary contzinment in the event the first wall fails.

133.  The operator of a below-grade tank that was constructed and installed
prior to the effective date of 19.15.17 NMAC, which has side walls open for visual
inspection and is placed upon an impermeable geomembrane liner that does not meet the
requirements of Paragraphs (1) through (4) of Subsection 1 of 19.15.17.11 NMAC may
continue to use the below-grade tank so long as it demonstrates integrity during the
monthly inspection required by Subsection D of 19.15.17.12 NMAC. If the existing
below-grade tank does not demonstrate integrity, the operator must instali a below-grade
tank that complies with Paragraphs (1) though (4) of Subsection 1 of 19.15.17.11 NMAC.
The operator is not required to equip or retrofit the below-grade tank to comply with
Paragraphs (1) through (4) of Subsection I of 19.15.17 NMAC so long as it demonstrates
integrity during the monthly inspections required by Subsection D of 19.15.17.12
NMAC. This provision aliows tanks such as those used by Dugan Production Company,

which are similar to those used by ConccoPhillips but are not elevated above the ground,
to continue to be used.

21
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134, The operator of a below-grade tank constructed and installed prior to the
etfective date of 19.15.17 NMAC, that does not comply with Paragraphs (1) through (4)
of Subsection [ of 19.15.17.11 NMAC and does not have the side walls open for
inspection must equip or retrofit the below-grade tank to comply with Paragraphs (1)
through (4) of Subsection [ of 19.15.17.11 NMAC or close it within five years of the
effective date of 19.15.17 NMAC, This provides sufficient time for operators to comply
with the required design and installation requirements.

135, Subsection J of 19.15.17.11 NMAC provides the requirements for
designing and constructing trenches for burial of waste on-site. CRI and OGAP proposed
that this subsection be deleted because they proposed that no on-site burial be allowed.
The Commission does not adopt these proposals because it finds there are circumstances
where waste can be safely buried on-site. See Paragraph 72.

136. The trench must meet the siting criteria in Subsection C of 19.15.17.10
and Subparagraph (d) of Paragraph (3) of Subsection F of 19.15.17.13 NMAC and be
excavated to a depth that allows for the installation of the geomembrane bottom liner,
geomembrane liner cover, and the soil cover required pursuant to Subsection H of
19.15.17.13 NMAC in order for an operator to use an on-site trench for closure. This
requirement prevents the siting of on-site trenches in areas prohibited by Subsection C of
19.15.17.10 NMAC. Tr. 980,

137.  An on-site trench must have a properly constructed foundation and side
walls consisting of a fimm, unyielding base, smooth and free of rocks, debris, sharp edges,
or irTegularities to prevent the liner's rupture or tear. One of the primary causes of liner
integrity failure is due to improperly prepared foundations. Tr. 981.

138.  The operator shall place geotextile under the liner where needed to reduce
localized stress-strain or protuberances that might otherwise compromise the liner's

integrity. This addresses situations where the existing subgrade consists of rocks. Tr.
981. .

139, An operator must construct an on-site trench with a geomembrane liner.
The liner must cousist of a 20-mil string reinforced LLDPE liner or equivalent that the
appropriate district office approves. The gromembrane liner must be composed of an
impervious, synthetic material that i resistant to petroleun hydrocarbons, salts, and
acidic and alkaline solutions and be, resistant to uitraviolet light. This reduces the
potential for the liner to fail and relcase [eachate. '

140. The Industry Commitiee has proposed that a 12-mil liver be required
instead of a 20-mil liner. However, in rocky or caliche areas a 20-mil liner has a lower
chance of being punctured. Tr. 2049. A 20-mil LLDPE liner provides a higher level of
protection. See Paragraph 95.

141, The operator shall minimize liner seams and orient them up and down, not
across the slope. The operator shall use factory welded seams where possible. f factory
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seamns are not possible the operator must field seam in accardance with the following,
The operator must overlap liners four to six inches before seaming, and orient the liner
seams pamllcl to the line of maximum slope. The operator shall minimize the mmmber of
field seams in corners and irregularly shaped areas, Personnel trained to perform
seaming shall perform field seaming and weld field liner seams. These requirements
reduce the potential for liner failures and leaks. The Division proposed the addition of
the requirement that field seams be welded. The Commission adopts this requirement
because stitched field seams weaken the liner's integrity and create a pathway for fluids
to escape. Tr. 947 through 950. '

142,  The operator shall install liner material in a quantity sufficient to reduce
stress-strain on the liner. If insufficient material is used, the liner will not rest smoothly
on the foundation and excessive strain will be placed on the liner when the operator adds
the waste and the liner will collapse into the trench. Tr. 983.

143,  The operator must ensure that.the liner’s outer edges are secured for the
placement of excavated waste material into the trench and the operator shall fold the
outer edges of the trench liner to overlap the waste material in the trench prior
installing the geomembrane cover. This prevents the collection and accumulation of
water in the wench liner and the leaching of ‘contaminants from the waste material. Tr.
984 and 985.

v

144." The operator shall install a geomembrane cover over the waste material in
the lined trench and install the cover in a manner that prevents the collection of
infiltration water in the lined trench and on the geomembrane cover afier the soil cover is
in place. The installation of a geomembrane cover ensures that the waste material is
completely enveloped and infiltration of rain water will not come into contact with the
waste. By requiring the operator to install the geomembrane cover in a manner that

prevents collection, water should not accumulate and penetrate the geomembranc cover
or pass chrough the waste material. Tr. 984.

145, The geomembranc cover must consist of a 20-mil string reinforced
LLDPE liner or an equivalent cover that the appropriate district office approves. The
geomembrane cover must be composed of an impervious, synthetic material that is
resistant {0 petroleum hydrocarbons, salts, and acidic and alkaline solutions. These
‘requirements reduce the potential for liner failures and leaks. The Industry Committee
proposed that a 12-mil finer be allowed instead. The Commission does not adopt this
proposal. See Paragraph 95.

146.  Subsection A of 19.15.17.12 NMAC establishes the maintenance and
operational requirements for pits, closed-loop systems, below-grade tanks, and suraps,

v 147.  The operator must operate and maintain a pit, closed-loop system, below-
grade tank, or sump to contain liquids and solids and maintain the integrity of the liner,
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liner system, or secondary containment system; prevent contamination of fresh water; and
protect public health and the environment.

148. The operator must recycle, reuse, or reclaim or dispose of all drilling
fluids in a manner approved by Division rules that prevents the contamination of fresh
water and protects public health and the environment. This requirement is needed to
ensure the proper management and disposal of drilling fluids.

149. The Industry Committee, [PANM, and the Division proposed that “or
dispose” be added to the requirement for recycling, reusing, or reclaiming drilling fluids.
The Commission adopts this proposal because it is not always possible to reclaim,
recycle or reuse drilling fluids. The Commission also adds the requirement that disposal
be in 2 manner approved by Division rules so that it is clear that operators must dispose
of the fluids properly.

150.  The operator shall not discharge into or store any hazardous waste in a pit,
closed-loop system, below-grade tank, or sump. Tr. 989 and 990. Since the Division
does not have regulatory authority over hazardous wastes, this prevents the disposal of
non-exempt, hazardous waste into a pit, closed-loop system, below-grade tank, or sump.

151.  If any pit liner’s integrity is compromised, or if any penetration of the liner
occurs above the Hquid’s surface, then the operator must notify the appropriate district
office within 48 hours of discovery and repair the damage or repiace the liner. The 48
hour notice requirement allows the operator time to assess the damage, inform the
Division of the resuits of the asswsment and provide the Division with a schedule for
repair or replacement. Tr. 991.

152.  If a pit, below-grade tank, closed-loop system, or sump develops a leak, or
if any penetration of the pit liner, below-grade tank, closed-loop system, or sump occurs
below the liquid’s surface, then the operator shall remove all liquid above the damage or
leak line within 48 hours and repair the damage or replace the pit linez, below-grade tank,
closed-loop system, or sump. The operator shall notify the appropriate district office’
within 48 hours of the discovery. The Commission adds the 48 hour notification
requiremnent so that it is consistent with the requirement in Paragraph 149 and the
Division will have notice of the leaks or damage below the liquid’s surface as well as
those that occur above the liquid's surface. Tr. 991 and 992.

133.  The Division's proposal contained a requirement that the operator install a
level measuring device in the pit to monitor the fluid levels, so that the operator may
recognize unanticipated changes in the volume. The Industry Committee proposed that
the Commission remove this requirement. The Commission adopts the Industry
Committee’s proposal because fluid levels change with the weather through precipitation
and evaporation making it difficult to determine whether a fuid change is due to a leak in
the pit liner unless a tear or puncture is found or 2 dramatic change in fluid levels occurs.

24




W

PT—

Case No. 14015
Order No. R-1293%
Page 25

154. The injection or withdrawal of liquids from a lined pit shall be
accomplished through a header, diverter, or other hardware that prevents damage to the
liner by erosion, fluid jets, or impacts from installation and removal of hoses or pipes.
Tr. 993 and 994. Damage to the liner can provide a pathway for fluids, which may
contaminate soils or fresh water,

155. The operator must operate and install a pit, below-grade tank, or sump to
prevent the collection of surface water run-on. Tr. 993, Run-on can collect in a pit,
below-grade tank, or sump and result in the pit, below-grade tank, or sump becoming full
and fluid overflowing onto the surrounding ground surface causing contamination of soils
and potential contamination of fresh water. Run-on can also result in erosion around and
beneath a pit, which can compromise liner integrity, Tr. 953 and 954.

156. The operator shall install, or maintain on site, an oil absorbent boom or
other device to contain and remove oil from a pit’s surface. -This i3 intended to ensure
that the operator has a device in place to remove the oil because no cil or floating
hydrocarbon shatl be present in a pit. Tr. 993 and 994,

157.  Subsection B of 19.15.17.12 NMAC provides additional maintenance and
operational requirements for temporary pits.

158. An operator may only discharge fluids used or generated during the
drilling or workover process into a temporary pit. The operator must maintain a
temporary pit free of miscellaneous solid waste or debris. The operator shall use a tank
made of steel or other material to contain hydrocarbon-based drilling fluids that the
appropriate district office approves. This is needed to prevent the release of
hydrocarbons into the environment. Immediately after cessation of a drilling or workover
operation, the operator shall rethove any visible or measurable layer of 011 from the
surface of a drilling ot workaver pit. Tr. 996, 597, and 998.

159.  The operator must maintain at least two feet of Fecboard for a temporary
pit. This is needed to prevent the overtopping or overflowing of fluids. Tr. 999. If a
temporary pit overflows the fluids may contaminate soils or fresh water.

160. The operator shall inspect a temporary pit containing drilling fluids at least
daily while the drilling or workover rig is on-site. This inspection is 16 ensure that the
liner is intact and that releases are not occurring  Thereafer, the operator shall inspect
the temporary pit weekly so long as liquids remain in the temporary pit. The operator
must maintain a log of such inspections and make the log available for the appropriate
district office’s review upon request. The operator shall file a copy of the log with the
appropriate district office when the operator closes the temporary pit. This encourages
operators to properly maintain temporary pits, and provides for the early detection of
liner leaks and fluid releases. Tr. 1000,

l .
161.  The operator shall remove all free liquids from a temporary pit within 30
days from the date that the operator releases the drilling or workover rig. The operator
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shall note the date of the drilling ot workover rig’s release on form C-105 or C-103 upon
well or workover completion. The appropriate district office may grant an extension of
up to three months. This requirement reduces the risk of a liquid release or overtopping
of fluids caused by prcupuatton or run-on and reduces the hydraulic head on the pit hiner.

The longer fluids remain in the pit the grcatcr the likelihood for a release. Tr. 75, 174,
and 1000,

" 162. The Commission adds the requirement that the operator note the date of
the dniling or workover rig’s release so that the Division will have the date in order to
determine when the 30 day time period begins.

163.  The Division’s proposal contained 2 15 day limit for removal of fluids
from.a temporary pit used for a workover. The Industry Committee proposed that a 45

. day limit be used for both drilling and workovers. The Commission finds that 45 days is

too long to leave fluid in a pit afler the rig is released but that a 30 day limit should apply
to both drilling and workcvers Tr. 1000.

164.  Subsection C of 19.15.17.12 NMAC provides additional maintenance and
operational requirements for permanent pits.

165.  The operator shall maintain at least three feet of freeboard for a permanent
pit and ‘shall permanently mark such level on the permanent pit. This is needed to
prevent overtopping and overflow of fluids. Tr. 1002. If a permanent pit overflows the
fluids may contaminate soils or fresh water.

166.  No oil or floating hydrocarbon shall be present in a permanent pit. This
recommendation is ificluded in the Division's guidelines for pits and below-grade tanks,
Tr. 1002. This requirement i needed to prevent the waste of oil and prevent an

accumulation of hydrocarbons, which can result in build up of hydrocarbon vapors, create
a fire hazard, and be toxic to animals.

167.  Subsection D of 19.15.17,12 VMAC prowdes addltmnal maintenance and
operational requirements for below-grade tanks

168. The operator shall not allow a below-grade tank to overflow or allow

- surface water run-on 1o enter the below-grade tank. Tr. 1002 and 1003. This is needed to

prevent the release of wastes that can cause soil and ground water contamination.

169.  The operator shall remove any visible or measurable layer of ¢il from the
fluid surface of a below-grade tank. Tr. 1003. This is needed to prevent the waste of oil
and prevent an accumulation of hydrocarbons, which can result in build up of
hydrocarbon vapors, create a fire hazard, and be toxic to animals.

170. The operator shall inspect the below-grade tank at jeast monthly for
integrity and maintain a record of each inspection for five years. Monthly inspections
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allow leaks or punctures or other damage to a below-grade tank to be discovered in a
timely manner.

171, The operator shall maintain adequate freeboard to prevent overtopping of
the below-grade tank. The operator shall not allow a below-grade tank to overflow or
allow surface water run-on to enter the below-grade tank. [f a below-grade tank
overflows the fluids may contaminate soils or fresh water.

172.  Subsection E of 19.15,17.12 NMAC pmvxdes additional maintenance and
operational reqmrements for sumps.

173.  The operator shall visually inspect 2 sump’s integrity annually and
promptly repair or replace a sump that fails inspection because it is leaking, punctured,
cracked, or otherwise compromised. The Division's proposal required annual testing of
the sump but the Division acknowledged that a reliable test method for sumps does not
exist. Instead, sump. integrity shall be determined by visual inspection. This provision is
needed to ensure that sumps have integrity and are capable of collecting and containing
lesks. Tr. 1003 and 1004,

174.  The operator shall maintain records of sump inspections and make the
records available to the appropriate district office’s review upon request. Tr. 1004. This
advises operators that they must maintain inspection records and provides the Division
information needed to verify that sump operations do not result in soil or ground water
contamination.

- 19.15.17.13 NMAC: Closure Requirements

175. Subsection A of 19.15,17.13 NMAC establishes the deadlines for closure
of a pit, closed-loop system, or below-grade tank.

176.  An operator shall cease discharging into an existing unlined permanent pit
that is permitted by or registered with the Division within two years after the effective
date 0f 19.15.17 NMAC. An operator shall close an existing unlined permanent pit that
is permitted by or registered with the Division within three years after the effective date.

177.  The Division’s proposal required that all existing unlined permanent pits
that are permitted by or registered with the Divigion be closed within two years afler the
effective date of 19.15.17 NMAC. The Industry Commitiee proposed that they be closed
within lwo years afler the Division approves the closure plan. The primary concem is
that discharges cease into unlined pits due to the potential for these pits to cause
coritamination of soils and ground water. Therefore, the Commission adopts the
requirement that discharges cease within two years and the pit itself must be closed
within thre¢ years. This allows the operator sufficient time to obtain approval of a
closure plan. Tr. 1006.
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178.  An operator shall cease discharging into an existing, lined or unlined,
permanent pit that is not permitted by or registered with the Division on or by the
effective date of 19.15.17 NMAC. An operator shall close an existing, lined or unlined,
permanent pit that is not permitted by or regxstered with the Division within six months
after the effective date.

179, The Division’s proposal required that-an existing, lined or. unlined,
permanent pit that is not permitted by or registered with the Division be closed within 60
days, The Industry Committee proposed that they be closed within 120 days of the
Division’s approval of the closure plan. The primary concern is that discharges cease
into permanent pits that are not registered or permitted. Under existing rule, 19.15.2.50
NMAC, operators were supposed to close permanent pits that were not registered or
permitted by October 30, 2004. Tr. 1006. Therefore, because operators wha have such
pits are already in violation of an existing Division rule they should not be allowed to
contimie to discharge into an unregistered or unpermitted permarnent pit.

1830. An operator shall close an existing unlined temporary pit within three
months after the effective date of 19.15.17 NMAC. Tr. 1006. The Industry Committee
proposed that this be modified to require clogure within thiee months after approval of a
closure plan. The Commission does not adopt this proposal because given the short-term
nature of temporary pits they should be closed promptly.

181.  An operator shall close an existing, below-grade tank that does not meet
the requirements of Paragraphs (1) through (4) of Subsection I of 19.13.17.11 NMAC or
is not included in Paragraph (5) of Subsection 1 0f 19.15.17.11 NMAC within five years
after the effective date of 19.15.17 NMAC if the operator does not retrofit the below-
grade tank to comply with Paragraph (1) through (4) of Subsection I of 19.15.17.11
NMAC. - Tr. 1006 and 1007. The Commission makes modifications to reflect the
changes it made to Subsection [0f 19.15.17.11 NMAC. See Paragraph 134,

182.  An operator shall close any other permitted permanent pit within 60 days
of cessation of operation of the permanent pit in accordance with a closure plan that the
Division's Environmental Bureau appraves. Tr. 1007 and 1008. Sixty days provides
sufficient time for such closure.

183.  An operator shall close any other permitted temporary pit within six
months from the date that the operator releases the drilling or workover rig. The
appropriate district office may grant an extension not to exceed three months. The six
month period allows ample time for the operator to remove free liquids, for evaporation
of fluids remaining in the pit, and for the operator to make arrangements for closure. Tr.
1008, 1009, and 1010. '

184, An operator shall close a drying pad used for a closed-loop system
permitted under 19.15.17 NMAC or in operation on the effective date of 19.15.17 NMAC
within six months from the date that the.operator releases the-drilling or workover rig.
The operator shall note the date of the drilling or workover rig’s release on form C-105 or
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C-103, filed with the division, upon the well’s or workover's completion.” The
appropriate district office may grant an extension not to exceed six months. The six
month period allows ample time for the opérator to remove free liquids, if necessary, for
drying of solids on the drying pad, and for the operator to make arrangements for closure.
Tr. IOIO

185.  An operator shall close a permitted below-grade tank within 60 days of
cessation of the below-grade tank’s opetation or as required by the transitional provisions
of Subsection B of 19.15,17.17 NMAC in accordance with a closure plan that the
appropriate district office approves. Tr. 1010 and 1011.

186. Subsection B of 19.15. 17 13 N\{AC requires the operator of a temporary
pit to remove all liquids from the temporary pit prior to closure and dispose of the liquids
in a Division-approved facility or recycle, reuse, or reclaim the liquids in a manner that
the appropriate district office approves. This ensures proper management and disposal of
the liguids. Subsection B of 19.15.17.13 NMAC also provides that the operator must
close the temporary pit by one of the specified methods in Paragraphs (1) throvgh (3) of
Subsection B of 19.15.17.13 NMAC. Tr. 1011, 1012, and 1013. The current rule,
19.15.2.50 NMAC, does not contain specific requirements for closure. These are needed
{0 ensure that temporary pits are closed in a manner that protects fresh water, public
health, and the eavironment. IPANM asked that evaporation be added to list of methods
for disposal of liquids. An operator has six months from the date of the drilling or
workover rig’s release fo close a temporary pit, so evaporation is already allowed during
that time period. Tr. 1012 and 1013.

187. The first closure methad provided for is waste excavation and removal.
The operator must close the temporary pit by excavating all contents and, if applicable,
synthetic pit liners and transferring those materials to a Division-approved facility. This
closure method is required unless the operator meets the siting requirements in
Subsection C of 19.15.17.10 NMAC and the closure requirements and standards of
Subsection F of 19.15.17.13 NMAC or obtains Division approval of an alternative
closure method pursuant to Subsection B of 19.15.17.15 NMAC. See Paragraph 74.

188.  The operator must sample the soils beneath the temporary pit upon closure
1o determine whether a release hag occurred. Testing beneath the pit provides notice if a
release has occurred so that abatement actions can be taken to protect or remnediate fresh
. water and soils if neé¢ded. "Different standards are established for temporary pits where
ground water is between 50 and 100 feet below the bottom of the temporary pit or a pit
used for cavitation and where ground water is more than 100 feet below the bottom of the
temporary pit. The current rule, 19.13.2.50 NMAC, does not require testing undemeath
temporary pits once the contents are removed. Therefore, if a release has occurred the
Division is not informed. Tr. {016,

189, The Division's proposal did not include different standards for temporary

pits where ground water is between 50 and 100 feet or more than [00 feet below the
_ bottom of the temporary pit. It also’ contained a lower TPH (total petroleum
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hydrocarbon) criteria. The Commission has revised this section to reflect the landfarm
criteria from 19.15.36 NMAC used for siting in 19.15.17.10 NMAC. This cnsures
consistency between 19.15.36 NMAC and 19.15.17 NMAC. Sece Paragraphs 74 through

76,

190, If the operator determines, based on the sampling, that a relcase has
oceurred that causes an exceedance of the standards then the operator must comply with
19.15.3.116 NMAC and 19.15.1.19 NMAC as appropriate. Tr. 1034.

191.  If the sampling program demonstrates that a release has not occurred or.
that a release does not exceed the concentrations specified in the standards then the
operator  must backfill the temporary pit excavation with compacted, non-waste
containing, earthen material, construct a Dmsxon-prescnbed soil cover, and recontour
and re-vegetate the site. Tr. 1036,

192.  The second closure method is on-site burial. In order to bury the waste on
site the operator must demonstrate and comply with the siting requirements in Subsection
C of 19.15.17.10 NMAC and the closure requirements and standards of Subsection F of
19.15.17.13 NMAC. Tr. 1039. The Division's proposal only addressed trench burial.
The Commission has modified this subsection to reflect that it is allowing in-place burial
in a temporary pit under certain circumstances. See Paragraph 69.

193.  CRI and OGAP proposed that this subsection be deleted because they
proposed that no on-site burial be allowed. The Commission does not adopt the
proposals because it finds there are circumstances where waste can be safely buried on-
site. See Paragraph 72.

194.  An operator may also propose alternatives to the waste excavation and
removal or on-site burial. If the Divisions Environmental Bureau grants an exception
approving the proposed alternative the operator may close the temporary pit by the
alternative method. Tr. 1040 and 1041. .

195, Subsection C of 19.]5,17.13 NMAC provides the closure requirements for
permanent pits. The operator must remove all liquids and basic sediments and water
from the permanent pit prior to closure and dispose of them in a Division-approved
facility. The operator must also remove the pit liner system and remove any on-site
equipment that is not needed for another purpose. The removal of liquids and basic
sediment and waste from the permanent pit prior to closure reduces the risk of a release
and potential contamination of soils and ground water. Tr. 1079 and 1080,

196. The operator must test the soils under the permanent pit to determine
whether a release has occurred. If a release has cccurred, then the operator must comply
with 19.15.3.116 NMAC and 19.15.1.19 NMAC as applicable. If a release has not
occurred then the operator must backfill the excavation with compacted, non-waste
containing, earthen material; construct a Division—prescriﬁed soil cover; and recontour
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and re-vegetate the site. Testing is needed to determine that a release has not occurred in
order to prevent ground water contamination. Tr. 1080.

'197.  Subsection D of 19.15.17.13 NMAC provides the closure methods for
closed-loop systerss. " If the closed-loop system uses a temporary pit instead of drying
pad, the operator must comply with the closure requirements for temporary pits. Tr.
1081. '

198.  The operator shall close a closed-loop system that uses a drying pad either
by waste removal, by on-site burial, or by an alternative method if the Division's
Environmental Bureau approves the request for an exception. To use on-site burial the
operator must demonstrate and comply with the siting requirements of Subsection C of
19.15.17.10 NMAC and the closure requirements and standards of Subsection F of
19.15.17.13 NMAC. Tr. 1081 and 1082.

199. CRI proposed that the option for on-site burial be deleted because CRI
proposed that no on-site burial be allowed. The Commission does not adopt this proposal
because it finds there are circumstances where waste can be safely buried on-site. See
Paragraph 72.

200. Subsection E of 19.15.17.13 NMAC provides the closure methods for
below-grade tanks. The operator must remove liquids and sludge from a below-grade
tank prior to closure and dispose of the liquids and sludge in a Division-approved facility.
The removal of liquids and sludge from a below-grade tank prior to closure reduces the
risk of a release and contamination of ground water. Tr. 1082 and 1083.

201.  The operator shall remove and dispose af-the-below-grade tank in a
Division-approved facility or recycle, re-use, or reclaim it in a manner that the
approptiate district office approves. If there is any on-site equipment that is not needed
for some other purpose the operator must remove the equipment. Tr. 1083, This is
needed to ensure equipment is not abandoned on site, which can create safety and health
hazards.

202.  The operator must test the soils beneath the below-grade tank to determine
whether a release has occurred. Testing beneath the below-grade tank provides notice if
a release has occurred so that abatement actions can be taken o protect or remediate fresh
water and soils if needed. If a release has occurred then the operator must comply with
19.153.116 NMAC and 19.15.1.9 NMAC as appropriate. [f a release has not occurred,
then the operator must backfill the excavation with compacted, non-waste containing
earthen material; construct a Division-preseribed soil cover; and recontour and re-
vegetate the site. Testing is needed to ensure that a release has not occurred in order to
prevent ground water contamination. Tr. 1083.

203. Subsection F of 19.15.17.13 NMAC provides the requirements and

methods for on-site closure. Any on-site closure method must comply with the siting
criteria specified in Subsection C of 19.15.17.18 NMAC. See Paragraphs 68 through 71.
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The operator must provide the surface owner notice of the operator’s proposed use of an
on-site closure method, o

204. The Division’s proposal provided that a surface waste disposal facility not
be available within a 100 mile radius and that the operator have surface owner approval
in order for an operator to bury waste on-site. The Industry Committee and IPANM
proposed that the 100 mile radius requirement be removed and that only surface owner
notification be required. The Commission does not adopt .the 100-mile radius
requirement because on-site closure should be based on the level of various constituents
in the waste rather than on the distance to a disposal facility. See Paragraph 71.

205. A majority of the Commission adopts the Industry Committee and
IPANM's proposal for surface owner notification because the Commission and
Division's responsibility with regard to waste disposal is to protect fresh water, public
heaith, and the environment. As long as the waste constituents are below levels that
would result in contamination, as required by the siting and waste criteria the
Commission adopted in 19.15.17.10 NMAC and Subsection F of 19.15.17.13 NMAC,
protection of fresh water, public health, and the environment is provided and surface
owner approval is not needed to provide such protection. .Whether permanent burial of
waste on-site is included in the mineral estate’s right to reasonable use of the surface in
order to develop the minerals or comply with the Surface Owners Protection Act’s
(NMSA 1978, Section 70-12-1 er seq.) requirement to substantially restore the surface are
issues for the courts, not the Commission, to determine. Commissioner Olson dissented
from this position because he believes that on-site burial of oil and gas wastes is not
necessary for development of the mineral estate and therefore surface ownér permission
should be required to permanently bury these wastes on-site.

206, CRI, OGAP, aad NMCCAW proposed that the option for on-site burial be
deleted because they had proposed that no on-site burial be allowed. The Commission
does not adopt this proposal because it finds there are circumstances where waste can be
safely buried on-site. See Paragraph 72.

207. The operator must coinply with the closure requirements and standards of
Paragraphs (2) and (3), as applicable, of Subsection F of 19.15.17.13 NMAC in order to
use on-site burial or an alternative closure method.

208. The operator must place a steel marker at the center of an on-site burial. A
person may not build permanent structures ovér an on-site burial without the appropriate
district office’s approval and may not remove an on-site burial marker without the
Division’s written permission. This requirement ensures that future surface owners know
where on-site burial has occurred and prevents the waste contents from being disturbed
and released where they may pose a threat to fresh water, public health, and the
environment. Tr. 1308, 2526, and 2527.

209. The operator must report the exact location of the on-site burial on form
C-105 filed with the Division and file a notice identifying the on-site burial’s exact
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location with the county cletk in the county where the on-site burial occurs. This
requirement ensures that future surface owners may know where on-site burials have

- occurred. Tr. 1309, 2526, and 2527.

210.  Where the operator meets the siting criteria specified in Paragraphs (2) or
(3) of Subsection C of 15.15.17.10 NMAC and the applicable waste criteria specified in
Subparagraphs (c) or (d) of Paragraph (2) of Subsection F of 19.15.17.13 NMAC, an’
operator may use in-place burial {burial in the existing temporary pit for closure of a
ternporary pit or bury the contents of a drying pad associated with a closed-loop system
in a temporary pit that the operator constructs for the purpose of burial).

211.  Pror to closing an existing temporary pit or to placing the contents from a
drying pad into a temporary pit that the operator constructs for disposal, the operator
must stabilize or solidify the contents to a bearing capacity sufficient to support the
temporary pit's final cover. The operator shall fot mix the contents with soil or other
material at a mixing ratio of greater than 3:1 scil or other material to contents.

212, The 3:1 ratio is needed to ensure that in order to meet the standards for an-
site closure that operators do not bring in large volumes of additional uncontaminated soil
or other material to dilute the waste or dig or scrape up additional soil from the existing
location, which would result in greater surface disturbance. In other words, the mixing .
ratio limit is needed to ensure that “the solution to peliution is not dilution”,

213, The rule provides two separate standards for sampling the contents of the
temporary pit or the drying pad to determine if the waste can be buried in place. One
standard is for where ground water would be 50 and 100 feet below the bottom of the
buried waste. The other is for where ground water would be more than 100 feet below
the bottom of the buried waste. 1f the waste meets those standards the operater may bury
the waste in place. See Paragraphs 74 through 76, These standards provide for
consistency with the landfarm closure requirements of 19.15.36 NMAC.

214. The Division's proposal did not allow in-place burial. Because the
Cotmmission has determined that in-place burial is appropriate in certain circumstances,
sampling standards are needed. The Commission adopts the sampling standards for
landfarm closure from 16.15.36 NMAC. This ensures consistency between 19.15.36
NMAC and 19.15.17 NMAC and between the siting and sampling requirements. See
Paragraphs 74 through 76. :

215. Upon closure of the temporary pit the operator shall cover the
geomembrane-lined, filled, temporary pit with compacted, non-waste containing, earthen
material; construct a Division-prescribed scil cover; and recontour and re-vegetate the
site. The proper installation of a geomembrane liner and placement of the soil cover
restricts moisture from coming into contact with the buried waste and reduces the risk of

contaminants leaching out of the waste. Tr. 1103 and 1104,
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216. For burial of contents from a drying pad the operator shall construct the
temporary pit in accordance with Paragraphs (1) through (6) and (10) of Subsection F of
19.15.17.10 NMAC, within 100 feet of the drying pad, unless the. appropriate district
office approves another distance and location.

217. The location of the temporary pit within 100 feet of the drying pad limits
additional surface disturbance and prevents the accumulation of multiple drying pads
from other locations being buried on-site, in effect creating a mini-landfill. Tr. 1091,
1092, 1100, and 1101.

218.  Where the operator meets the siting criteria of Paragraph (4) of Subsection ;
C of 19.15.17.10 NMAC an operator may-use on-site trench burial for closure of a drying
pad or a temporary pit if the waste meets the criteria in Subparagraph (c) of Paragraph (3)
of Subsection F of 19.15.17.13 NMAC. See Paragraphs 77 through 81.

" 219.  Prior to placing the contents from the drying pad or temporary pit in the
trench, the operator must stabilize or solidify the contents to a bearing capacity sufficient
to support the final cover of the trench burial. The operator shall not mix the contents
with soil or other material at a mixing ratio of greater than 3:1 soil or other material to
contents, ’

220, The 3:1 ratio is needed to ensure that in order to meet the standards for on-
site closure that operators do not bring in large volumes of additional uncontaminated soil
or other material to dilute the waste or dig or scrape up additional soil from the existing
location, which would result in greater surface disturbance. In other words, the mixing
ratio limit is needed to ensure that “the solution to pollution is not dilution”.

321.  The operator shall sample the contents to determine it meets the standards
established for trench burial. If the contents do not exceed the established standards the
operator shall construct the trench with a geomembrane liner within 100 feet of the
drying pad or temporary pit, unless theé appropriate district office approves another
distance and location. The location of the trench within 100 feet of the drying pad limits
additional surface disturbance and prevents the accumulation of multiple drying pads
from other locations being buried on-site, in effect creating a mini-landfill. Tr. 1091,
1002, 1100, and 1101. :

222, The operator shall close each drying pad or temporary pit by excavating
and transferring all contents and synthetic pit liners to the lined trench.

223.  The operator shall test the soils beneath the temporary pit after excavation
to determine whether a release occurred. Testing beneath the pit provides notice if a
release has occurred so that abatement actions can be taken to protect or remediate fresh
water and soils if needed. The rule provides two separate standards for sampling under
the temporary pit to determine whether a release occurred. Onme standard is for where
ground water is 50 and 100 feet below the bottom of the temporary pit. The other is for
where ground water is more than (00 feet below the bottom of the temporary pit. If a
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release has not oceurred the operator shall backfill the excavation with compacted, non-
waste containing earthen material; construct a Division-prescribed soil cover; and
recontour and re-vegetate the site. ‘ :

224.  The Division’s proposal did not include different standards for sampling
under temporary pits where ground water is between 50 and 100 feet or more than 100
feet below the bottom of the temporary pit. It also contained a different chloride level.
The Commissien does not adopt the Division’s proposed sampling criteria and revises
this requirement o reflect the landfarm criteria from 19.15.36 NMAC, which the
Commission used for siting in 19.15.17.10 NMAC, See Paragraphs 74 through 76. This
ensures consistency between 19.15.36 NMAC and 19.15.17 NMAC and between the
siting and sampling criteria. See Paragraphs 74 through 76.

225, If a release has occurred under the temporary pit, the operator shall
comply with 19.15.3.116 NMAC and 19.15.1.19 NMAC as appropriate. The operator
may propose to transfer the excavated, contaminated soil into the lined trench if it meets
the criteria for trench burial, Tr. 1102,

226. The operator shall install a geomembrane cover over the excavated
material in the lined trench. The operator shall cover the geomembrane-lined and
covered, filled, trench with compacted, non-waste containing, earthen material; construct
a Division-prescribed soil cover; and recontour and re-vegetate the site. The proper
installation of a geomembrane liner and placement of the soil cover restricts moisture
from coming into contact with the buried waste and reduces the risk of contaminants
leaching out of the waste. Tr, 1103 and [104.

227, Subsection G of 19.15.17.13 NMAC specifies the requirements for
reclamation of pit locations, on-site burial locations, and drying pad locations. Once the
operator has closed a pit or trench or is no longer using a drying pad, below-grade tank,
or an area associated with a closed-loop system, pit, trench, or below-grade tank, the
operator must reclaim the location and all associated areas to a safe and stable condition
that blends with the surfounding undisturbed area. The operator must substantially

* restore the impacted surface area to the condition that existed prior to the oil and gas
operations. NMSA 1978, Section 70-1-4(C) requires an operator to reclaim all surfaces
affected by the operator’s oil and gas operations, Reclaim is defined as substantially
restoring the affected surface to the condition that existed prior to oil and gas operations,
or as the surface owner otherwise agrees. NMSA 1978, Section 70-12-3(C). The
operator must recontour the area to a contour that approximates the original contour and
blends with the surrounding topography and re-vegetate -according to Subsection [ of
19.15.17.43 NMAC. Subsection G of 19.15.17.13 NMAC allows the operator to propose
an alternative to this requirement if the surface owner agrees.

228.  Subsection H of 19.15.17.13 NMAC specifies the requirements for soil
cover designs. The soil cover for closures where the operator has remmoved the pit
contents or remediated the contaminated soil to the Division’s satisfaction shall consist of
the background thickness of topsoil or ome foot of suitable material to establish
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vegetation at the site, whichever is greater. This requirement ensures that enough topsoil
or suitable material is present to allow vegetation to re-establish. Tr. 1104, 3538, 3539,
and 3563. : :

229. The soil cover for burial in-place or trench burial shall consist of a
minimum of four feet of compacted, non-waste containing, earthen material. The soil
cover shall include either the background thickness of topsoil or one foot of suitable
material to establish vegetation at the site, whichever is greater. Compaction of the soil
ensures that the soil cover does not settle and collect water. Collection of water above
buried waste increases the likelihood of infiltration of water and water leaching the waste
contents. Tr. 1105.

230. Subsection 1 of 19.1517.13 NMAC specifies the re-vegetation
requirements. The first growing season after the operator closes a pit or trench or is no
longer using a drying pad, below-grade tank, or an area associated with a closed-loop
system, pit, or below-grade tank, the operator shall seed or plant the disturbed areas. The
Division’s proposal did not specify a specific requirement for revegetafion. The
Commission adopts specific requirements so that adequate revegetation is achieved.
Vegetation is important in maintaining the site and preventing erosion. Tr. 3625, 3626,
and 3627. -

231, The operator must accomplish- seeding by drilling on the contour
whenever practical or by other Division-approved methods. The operator must obtain
vegetative cover that equals 70% of the native perennial vegetative cover. Tr. 3647 and
3648. Plants have specific genetic material that is adapted to certain dreas so native
plants do better in those areas. Tr. 3564. The operator shall repeat seeding or planting
until it successfully achieves the required vegetative cover. The requirement for 70% of
the native perennial vegetative cover is the same requirement the Commission adopted
for revegetation of landfarms in 19.15.36 NMAC. Revegetation requirements should be
consistent among Division rules wherever possible.

232, Subsection J of 19.15.17.13 NMAC specifies the requirements for closure
notice. The operator shall notify the surface owner and.the Division that the operator
plans to close a temporary pit, permanent pit, below-grade tank, or where the operator has
Division approval for on-site closure. This subsection instructs operators on the methods
for providing notice, which closures require notice, and what the operator must do to
demonstrate compliance. Tr. 1114, 1115, and 1116.

233, Subsection K of 19.15.17.13 NMAC provides the requirements for closure
reports. Within 60 days of closure completion, the operator must submit a closure report
on form C-144. The use of form C-144 standardizes the format that operators use in
submitting closure reports. Tr. 1116,

36



Case Np, 14015
Order No. R-12939
Page 37

19:15.17.14 NMAC: Emergency Acrions

234.  Subsection A of 19.15.17.14 NMAC provides that in an emergency an
operator rnay construct a pit without a permit to contain fluids, solids, or wastes, -if an
immediate danger to fresh water, public health, or the environment exists.

235,  Subsection A of 19.15,17.14 NMAC is based uposn existing provisions in
19.15.2.50 NMAC. The emergency action provision has been modified from the existing
rule, 19.152.50 NMAC, to provide 48 hours rather than 24 howurs for notification and
removal of fluids, solids, or wastes. Tr. 1116, 1117, and 1118.

236. Subsection B of 19.15.17.14 NMAC provides that in an emergency the
operator shall construct a pit, to the extent possible given the emergency, in a manner that
18 consistent with the requirements for temporary pits provided in 19.15.17 NMAC and
that prevents the contamination of fresh water and protects public health and the
environment.

237.  Subsection C of 19.15.17.14. NMAC requires the operator to notify the
appropriarte district office as soon as possible of the need for the construetion of a pit in
an emergency.

238. Subsection D of 19.15.17.14 NMAC provides that a pit constructed in an
emergency may be used only for the emergency’s duration. If the emiergency lasts more
than 48 hours then the Operator must seek the sppropriate district office’s approval to
continue to use the pit. The operator must remove alt fluids, solids, or wastes within 48
hours. after it is no longer using the pit unless it obtains the appropriate district office’s
approval for a longer period of time.

239,  Subsection E of 19.15.17.14 NMAC provides that 19.15.17.14 NMAC-
does not authorize the construction or use of an emergency pit as defined in Subsection D -
0f 18.15.17.7 NMAC. Construction or-use of such a pit requires a permit issued pursuant
to 19.15.17 NMAC, unless the pit is described in a spill prevention, control and
countermeasure plan the United States Environmental Protection Agency requires; the
operator removes all fluids from the pit within 48 hours and the operator has filed a
notice of the pit’s location with the appropriate district office.

. 240. The Commission clarified that Subsection E of 19.15.17.14 NMAC was in
reference to emergency pits, not a pit constructed in an emergency, by adding “as defined
in Subsection D of 19.15.17.7 NMAC”,

241. At the conclusion of the hearing, none of parties proposed changes to
19.15.17.14 NMAC. ‘

19.15.17.15S NMAC: Exceptions

242, Subsection A of 19.15.17.15 NMAC addresses general exceptions.
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243, The operator may apply to the Division’s Environmenta! Bureau for an
exception to a requirement or provision of 19.15.17 NMAC other than the permit -
requirements of 19.15.17.8 NMAC; the exception requirements of 19.15.17.15 NMAC;
or the permit approval, condition, denial, revocation, suspension, modification, or transfer
requirements of 19.15.17.16 NMAC, Tr, 1120. In order for the Environmental Bureau to
grant an exception the operator must demonstrate to its satisfaction that the exception
provides equivalent or better protection of fresh water, public health, and the
environment. Tr. 1122, Subsection A establishes who must receive notice of the
exception request and the methods by which notice must be provided.

244.  CRI proposed that Subsection A of 19.15.17.15 NMAC be modified to
require notice to surface owners of record with one-half mile of the location for which the
operator has requested an exception, the county commission, the appropriate city officials
if the location is within one-half mile of the city or its zoning and planning jurisdiction
and to affected federal, tribal, or pueblo governments. CRI also proposed that the
subsection include a time period of 30 days for persons to comment or to request a
hearing. The Commission adopts the proposed changes. The changes make the notice
requirements consistent with those the Commission adopted for the surface waste
management rule, 19.15.36 NMAC, and meet the Commission’s requirement to comply
with existing Executive Order 2005-056 that directs state agencies to provide for public
notice and involvement.

245. Subsection B of 19.15.17.15 NMAC addresses alternative closure

. methods. The operator of a temporary pit or a closed-loop system may apply to the

Division's Environmental Bureau for an exception to the closure methods specified in
Paragraphs (1) and (2) of Subsection B of 19.15.17.13 NMAC or Paragraphs (1) and (2)
of Subsection D of 19.15.17.13 NMAC. The Environmental Bureau may grant the
proposed exception if the operator meets the requirements in Paragraphs (1) through (3)
of Subsection B of 19,15,17:15 NMAC.

246.  The intent of the exception provisions is to allow industry to develop and
apply new methods or practices that protect fresh water, public health, and the
environment, but that may not be addressed by the existing sections on design and
construction, operations, and closure. Tr. 1139 and 1142,

19.15.17.16 NMAC: Permit Approvals, Conditions, Denials, Revocations,
Suspensions, Modifications, or Transfers

247, Subsection A of 19.15.17.16 NMAC requires the Division to review all
applications to permit facilities subject to 19.15.17 NMAC and provides that the Division
may approve, deny, or approve applications with cenditions. Tr. 1147 and 1148, This
subsection is needed so that the Division can determine whether the proposed facilities
will be sited, designed, constructed, operated, and closed in a manner that protects fresh
water, public health, and the environment.
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248. The Industry Committee proposed that a requirement be added to require
the Division to act upon an application within 60 days and if it did not that the matter be

“set for hearing before the Commission. Given the Division's current staffing limits a 60

day timeline for acting upon an application would likely result in the Division having to
reject incomplete applications rather than working with an. operator to resolve
deficiencies in the application, Therefore, the Commission does not adopt this proposal.

249, Subsection B of 19.15.17.16 NMAC provides that the Division shall issue
a permit if it finds that the operator has filed an acceptable application and that the
proposed construction, operation, and closure of & pit, closed-loop system, below-grade
tank, or proposed alternative will comnply with applicable statutes and rules and will not
endanger fresh water, public health, safety, or the environment. Tr. 1147. This
subsection is needed so that the Division and operators know under what circumstances
the Division shall grant a permit.

250. Subsection C of 19.15.17.16 NMAC provides that the Division may
impose Conditions or requirements that it determines are necessary and proper for the
protection of fresh water, public health, safety, or the environmental on a permit. This
allews the Division to add conditions that will protect fresh water, public heaith, safety,
or the environment instead of denying the permit,

251. Subsection D of 19.15.17.16 NMAC provides that the Division may deny
an application for a permit if it finds that the application and materials that the operator
submitted do not sufficiently demonstrate that the operator can construct, operate, and
close the proposed pit, closed-loop system, below-grade tank, or proposed alternative
without detriment to fresh water, public health, safety, or the environment. Tr. 1148,
This subsection i3 needed so that the Division and operators know under what
circumstances the Division may deny a permit.

252, Subsection E of 19.15.17.16 NMAC addresses revocation, suspension, or
modification of a permit. Tr. 1148, NMCCAW proposed that the Commission add the
requirement that “any mddification that is equivalent to an exception of any paragraph of
19.15.17 NMAC shall be subject to the notice and approval procedures for an exception”.
The Commission adopts this proposal because a modification may be eguivalent to an
exception.

253. Subsection F of 19.15.17.16 NMAC provides that an operator cannot
transfer a permit without the Division’s prior written approval. Tr. 1143 and 1149, The
Division's approval of an application to transfer a well or other facility with which a
permitted pit, below-grade tank, or closed-loop system is associated shall constitute
approval of the transfer of the permit for the pit, below-grade tank, or closed-loop system
50 3 separate request for approval to transfer a permit will usually not be necessary. In afl
other cases, the operator and the transferee shall apply for approval to transfer the permit

to the division office to which permit applications for the type of facility involved are
directed.
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254,  Subsection G of 19.15.17.16 NMAC provides that the Division shall grant,

or confirm any approval it grants by written statement. Tr 11489, Wntten statements
include e-mail. This ensures that approvals are documented.

25S. The Industry Committee asked that Subsection H of 19.15.17.16 NMAC
be added to specify that any hearings on applications be conducted according to the
Division's rule on adjudicatory hearings, 19.15.14.1206 through 19.15.14.1215 NMAC.
The Commission adds this subsection to clarify that such hearings will be held pursuant
to that rule. .

19.15.17.17 NMAC: Transitional Provisions

256.  19.15.17.17 NMAC addresses transitional provisions for existing pits,
below-grade tanks, and closed-loop systems. Transitional provisions are needed because
there are ongoing activities that will continue after the effective date of 19.15.17 NMAC,

257.  Subsection A of 19.15.17.17 NMAC provides that after the effective date
of 19.15.17 NMAC, the Division shall not accept applications for permits for unlined
temporary pits. The Industry Committee requested that “applications for permits™ for
unlined temporary pits be added because phasing out of unlined temporary pits is
addressed in 19.15.17.13 NMAC and this avoids a conflict between the provisions and
the need for approved closure plans.

258.  Subsection B of 19.15.17.17 NMAC provides that an operator of an
existing operation that is required to close pursuant to Paragraphs (2) or (3) of Subsection
A of 19.15.17.13 NMAC must submit a closure plan pursuant to Subsection C of
19.15.17.9 NMAC to the Division not later than 30 days after the effective date of
19.15.17 NMAC. An operator of an existing operation that is required to close pursuant

to Paragraphs (1) or (4) of Subsection A of 19.15.17.13 NMAC must submit a closure

plan not later than six months afer the effective date.

239. The Division’s proposal would have required that all existing operations
required to be closed pursuant to Paragraphs (1) through (4) of Subsection A of
19.15.17.13 NMAC submit a closure plan within 30 days after the effective date.
However, because operators have three years to close unlined, permitted or registered,
permanent pits and five years to close a below-grade tank that does not comply with the
requirements of Subsection [ of 15.15.17.11 NMAC, 30 days is unnecessarily restrictive.

260.  Subsection C of 19.15.17.17 NMAC provides that within 180 days after
the effective-date, an operator of an existing lined permitted permanent pit must request a
modification pursuant to Subsection E of 19.15.17.16 NMAC. Within 180 days-afier the
effective date an operator of an. existing lined registered permanent pit must apply for a
permit. An operator of an existing lined, permitted or registered, permanent pit must
comply with the construction requirements of 19.15.17.11 NMAC within 18 months after
permit modification or issuance. .

40




Case No. 14013
Order No. R-12939
Page 41 ’

261. The Division’s proposal required that an operator comply with the
construction requirements within two. years afier the effective date. The Commission
adopts the Industry Committee's proposal because it establishes a two step process for
bringing pits into compliance with the requirements of 19.15,17 NMAC. It establishes a

+ definitive deadline for submitting the permit application or modification application. In -

addition, it bases the deadline for complying with the construction requirements on the
date the Division issues the permit or permit modification.

262.  Subsection D of 19.15.17.17 NMAC provides that an operator of an

- existing below-grade tank must apply. for 8 permit or permit modification pursuant to

19.15.17 NMAC within 90 days after the effective date. An operator of an existing
below-grade tank shall comply with the construction requirements of 19.15.17.11 NMAC
within one year of permit issuance.

263, The Division's proposal required that the operator of an existing below-
grade tank comply with the permitting requirements within 90 days after the effective
date, The Commission adopts the Industry Committee’s proposal because it provides a
schedule for the operator of a below-grade tank to submit a permit application or
modification and bases the deadline for complying with the construction requirements

_upon the date the Division issues the permit.

264. Subsection E of 19.15.17.17 NMAC provides that an operator of an
existing below-grade tank or pit permitted prior to the effective date may continue to
operate in accordance with such permits or orders, subject to the provisions in Paragraphs
(1y through (4) of Subsection E vf'19.15.17.17 NMAC.

265, Subsection F of 19.15.17.17 NMAC provides that an operator may
continue to operate an existing closed-loop system without applying for a permit, but the
operator shall close the system in accordance with the closure requirements in
19,15.17.13 NMAC, : -

266. Subsection G of 19.15.17.17 NMAC provides that an operator of an
existing sump shall comply with the operational requirements of 19.15.17.12 NMAC, ’

19.15.1.7 NMAC: Definitions

267. Paragraph (9) of Subsection A of 19.15.1.7 NMAC defines “ASTM” as
the ASTM-International, an international standards developing organization that develops
and publishes voluntary technical standards for a wide range of materials, products,
systems, and services. This acronym is used in Division rules and should be defined.

268.  Paragraph (5) of Subsection B of 19.15.1.7 NMAC amends the definition
of “below-grade tank™ to remove that portion of the definition that referred to the tank’s
sidewalls not being visible. The current definition has resulted in tanks that are below the
ground’s surface but which have their side walls visible not being permitted by the
Division. Below-grade tank does not include an above ground storage tank that is {ocated
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above or at the surrounding ground surface’s elevation and is surrounded by berms. This
was added to clarify that above ground storage tanks that have berms around them are riot
below-grade tanks and are not subject to the requirements of 19.15.17 NMAC.

269, Paragraph (10) of Subsection B of 19.15.1.7 NMAC defines ‘BS&W” as
basic sediments and water. This abbreviation is used in 19.15.17 NMAC as well as other
Division rules and should be defined.

. 270. Paragraph (11) of Subsection B of 19.15.1.7 NMAC defines” BTEX" as
benzene, toluene, ethylbenzene, and xylene. This acronym is currently defined in
19.15.36 NMAC, but now that it is also used in 19.15.17 NMAC it needs to be included
in the general definitions.

27}.. Paragréph (3) of Subsection C of 19,15.1.7 NMAC defines “cm/sec” as

centimeters per second. This abbreviation is used in 19.15.17 NMAC as well as other
Division rules and should be defined.

272.° Paragraph (6) of Subsection D of 19.15.1.7 NMAC defines” downstream

facility” as a facility associated with transportation (including gathering) or processing of ~

gas or oil (including a refinery, gas plant, compressor station, or crude oi} pump station);
brine production; or the oil field service industry. An upstream facility is defined as not
including a downstream facility; therefore, downstream facility needs to be defined.

273. Paragraph (7) of Subsection D of 19.15.1,7 NMAC defines™ DRO™ as
diesel range orgasics. This acronym is currently defined in 19.15.36 NMAC, but now
" thatit is also used in 19.15.17 NMAC it needs to be inciuded in the general definitions.

274. Paragraph (1) of Subsection E of 19.15.1.7 NMAC defines “EPA” as the
United States Environmental Protection Agency. ' This acronym is used in 19.15.17
NMAC as well as other Division rules and should be defined.

275. Paragraph (6) of Subsection G of 19.15.1.7 NMAC defines
“geomernbrane” an impermeable polymeric sheet material that is impervious to liquid
and gas as long as it maintains its integrity, and is used as an integral part of an
engineered structure designed to limit the movement of liquid or gas in a system. This

definition is currently included in 19.15:36 NMAC, but now that the term is also used in '

19.15.17 NMAC it needs to be included in the general definitions.

276.  Paragraph (7) of Subsection G of 19.15.1.7 NMAC defines "geotextile” as
a sheet material that is less impervious to liquid than a geomembrane but more resistant
to penetration damage, and'is used as part of an engineered structure or system to serve as
a filter to prevent the movement of soil fines into a drainage system, to provide planar

flow for drainage, to serve as a cushion to protect geomembranes, or to provide structural -

support. This definition is currently included in 19.15.36 NMAC, but now that the term
is also used in 19.15.17 NMAC it needs to be included in the general definitions.
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277, Paragraph (8) of Subsection G of 19.15.1.7 NMAC defines “GRO™ as
gasoline range organics. This acronym is currently defined in 19.15.36 NMAC, but now
that it is also used in 19.15.17 NMAC it needs to be included in the general defimtions.

278. Paragraph (2) of Subsection H of 19.15.1.7 NMAC defines “HDPE” as
high-density polyethylene. This acronym is cumrently defined in 19.15.36 NMAC, but
now that it is also used in 19.15.17 NMAC it needs to be included in the general
definitions.

279. Paragraph (3) of Subsection H of 19.15.1.7 NMAC defines “H,S" as
hydrogen sulfide. This chemical symbol is used in 19.15.17 NMAC as well as other
Division rules and should be defined.

280. Paragraph (2) of Subsection L of 19.15.1.7 NMAC defines “liner” as a
continuous, low-permeability layer constructed of natural or human-made materials that
restricts the migration of liquid cil field wastes, gases, or leachate. This definition is
currently included in 19.15.36 NMAC, but now that the term is also used in 19.15.17
NMAC it needs to be included in the general definitions.

281.  Paragraph (3) of Subsection L of 19.15.1.7 NMAC defines “LLDPE™ as
linear low-density polyethylene This acronym is used in 19.15.17 NMAC and should be
defined.

282,  Paragraph (3} of Subsection M of 19.15.1.7 NMAC defines "Mg/” as
milligrams per liter. This abbreviation is used in 19.15.17 NMAC as well as other
Division rules and should be defined.

283,  Paragraph (4) of Subsection M of 19.15.1.7 NMAC defines “Mg/kg” as
milligrams per kilogram. This abbreviation is uged in 19.15.17 NMAC as well as other
Division rules and should be defined. :

284. Paragraph (3) of Subsection P of 19.15.1.7 NMAC defines “pit”. " The
Industry Committee proposed that the definition be amended to clarify that berms or
ponds constructed for storm water or run-on control are not included in the definition of
pit. The Commission adopts this proposal because it is not the Commission’s intent that
a permit be required for a storm water control pand or basin.

. 285. Paragraph (17) of Subsection P of 19.15.1.7 NMAC defines “PVC™” as
poly vinyl chloride. This acronym is currently defined in 19.15.36 NMAC, but now that
itis also-used in 19.15.17 NMAC it needs 10 be included in the general definitions.

286. Pamgraph (18) of Subsection P of 19.15.1.7 NMAC defines “Psi” as

pcunds per square inch. This abbreviation is used in 19.15.17 NMAC as well as other
" Division rules and should be defined.
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287. Paragraph (7) of Subsection R of 19.15.1.7 NMAC defines “run-on” to
mean rainwater, leachate, or other liquid that drains from other land on to any part of 2
Division-approved facility. This definition is currently included in 19.15.36 NMAC, but
now that the term is also used in 19.15.17 NMAC it needs to be included in the general

definitions.

288.  Paragraph (10) of Subsection S of 19.15.1.7 NMAC amends the definition
of “surface waste management facility” to refer to temporary pit rather than a drilling or
workover pit and to refer to below-grade tank rather than a tank. Current rule 19.15.2.50
NMAC, which the new rule 19.15.17 NMAC replaces, used the terms drilling and
workover pit. 19.15.17 NMAC uses temporary pit to include both drilling and workover
pits.

289.  Paragraph (5) of Subsection T of 19.15.1.7 NMAC defines “TPH” as total
petroleum hydrocarbons. This acronym is currently defined in 19.15.36 NMAC, but now
that it is also used in 19.15.17 NMAC it needs to be included in the general definitions.

290. Paragraph (5) of Subsection U of 19.15.1.7 NMAC defines “unstable
area”. This definition is currently included in 19.15.36 NMAC, but now that it the term
also used in 19.15.17 NMAC it needs to be included in the general definitions.

291.  Paragraph {(6) of Subsection U of 19.15.1.7 NMAC defines “‘upstream
facility” as a facility or operation associated with the exploration, development,
production, or storage of oil or gas that is not a downstream facility. This term is used in
18.15.17 NMAC and should be defined.

292, - Paragraph (14) of Subsection W of 19.15.1.7 NMAC defires “WQCC" as
the Water Quality Control Commission. This acronym i3 used in 19.15.17 NMAC as
well as other Division rules and should be defined.

19.15.1.21 NMAC: Special Provisicus for Selected Areas of S!erra and Qtero
Countles

293, Subsection B 0£19.15.1.21 NMAC is‘arr‘xended so that the cross reference

reflects that pits are now addressed by 19.15.17 NMAC not 15.15.2.50 NMAC and
19.15.9.711 NMAC.

19.15.2.52 NMAC: Disposition of Produced Water and Other Oil Field Waste .

294.  Subsection A of 19.15.2.52 NMAC is amended to reflect that 19.15.2.50

NMAC is replaced by 16.15.17 NMAC and 19.15.2.53 NMAC has been replaced by
19.15.36 NMAC. _

295.  Subsection B of 19.15.2.52 NMAC is amended to reflect that disposal pits

are now referred fo as’ permanent pits and 19.15.2.50 NMAC is replaced by 19.15.17
NMAC.
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19.15.3.114 NMAC: Safety Procedures for Drilling and Production

296. 19.15.3.114 NMAC is amended to reflect that oil wells must be cleaned
into a pit or tank permitted pursuant to 19.15.17 NMAC.

19.15.4.202 NMAC: Plugging and Permanent Abandenment

297, 19.15.4.202 NMAC is amended to reflect that thc operator must close all
pits and below-grade tanks in accordance with 19.15.17 NMAC.

19.15.13.1103 NMAC: Sundry Notices and Reports on Wells (Form C-103)

298, 19.15.13.1103 NMAC is amended to reflect that the Division shall not
approve a plugging report until the operator demonstrates that it has complied with
19.15.4.202 NMAC, which requires the operator to close all pits and below-grade tanks
in accordance with 19.15.17 NMAC. This replaces.the reference to the operator closing

_pits and leveling and clearing the location of junk.

Final Conclusions

299. For the reasons explained in connection with each of the proposed rule

sections and subsections, and in order to provide a regimen for regulating the use of pits, '

below-grade tanks, closed-loop systems, and sumps in a manner that will protect fresh
water, human health, and the environment, the Commission concludm that the proposed
rules as revised by the Commission should be adopted.

. 300. The Commission has considered the potential effects of these rule changes
on small businesses as required by the Small Business Regulatory Relief Act, and finds
that the rule changes as adopted are necessary to protect fresh water, human health, and
the environment. The Commission has made those changes it found possible to the
Division's proposal to lessen any potential effects while still meeting its statutory duty to
protect fresh water, human health, and the envirormment. These include allowing

‘operators 1o use temporary pits for cavitation of coal bed methane wells in areas where

ground water is less than 50 feet below the pit, allowing operators to bury waste on-site
when the location and waste meet the siting criteria and waste criteria requirements in
Subsection C of 19.15.17.10 NMAC and Subsection F of 19.15.17.13 NMAC, and not
requiring operators. to replace or retrofit below-grade tanks that meet the requirements in
Paragraph (5) of Subsection F of 19.15.17.10 NMAC so long as the tanks demcnstrate
integrity. ,

301. The final rules, incorporating all changes proposed during the
proceedings, that the Commission has determined to adopt are set forth in Exhibit A to
this order.
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302. For the reasons stated above and in the transcript, the Commission
concludes that it should adopt the new rule 19.15.17 NMAC and the proposed
amendments to Subsections A, B,C, D, E. G, H,L,M,P,R, 8, T, U, and W 0f 19.15.1.7
NMAC, Subsection B of 15.15.1.21 NMAC, 19.15.2.52 NMAC, 19.15.3.114 NMAC,
19.15.4.202 NMAC, and [9.15.13.1103 NMAC in the form attached to this Order as
Exhibit A and that existing rule 19.15.2.50 NMAC should be repealed.

ITIS 'f'HEREFORE ORDERED THAT:
1. The -Commission hereby repeais' existing rule, 19.15.2.50 NMAC, and

adopts new rule, 19.15.17 NMAC and the amendments to Subsections A, B, C, D, E. G,
H, LM, P R, S T, Uand W of 19.15.1.7 NMAC, Subsection B of 19.15.1.21 NMAC,

19.15.2.52 NMAC, 19.15.3.114 NMAC, 19.15.4.202 NMAC and 19.15.13.1103 NMAC -

of the Division rules shown in Exhibit A to this Order, effective as of the date of
publication thereof in the New Mexico Register.

2. Division staff is instructed to secure prompt publication of the referenced
rule changes in the New Mexico Register.

-

3. The Commission retains jurisdiction of this matter for entry of such
further orders as may be necessary.

DONE at Santa Fe, New Mexico, on the day and year hereinabove designated.

STATE OF NEW MEXICO
OIL CONSERVATION COMMISSION

-

SEAL
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Bemis, John, EMNRD

From: Bailey, Jami, EMNRD

Sent: Monday, December 12, 2011 10:48 AM
‘To: Bemis, John, EMNRD

Subject: You may hear grumbling

I have directed the division to be neutral and to only address operational and administrative issues in the Pit Rule
hearing. Gabrielle will reach out to the usual environmental community (OGAP and Dr. Neeper) to let them know, so
they can be the counterpoint to NMOGA and IPANM, if they choose to. As expected, some OCD personnel in Santa Fe
and the districts would like a more active role- '

I printed off articles in the Dec 5 issue of the O&G Journal titled “Trends emerge on hydraulic fracturing litigation” and -
“Methane in Pennsylvania water wells unrelated to Marcellus shale fracturing.” Do you want copies?

Jami
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" Porter, Jodi, EMNRD

" From: . Bailey, jami, EMNRD
Sent: Monday, June 20, 2011 3:58 PM
To: Porter, Jodi, EMNRD - :
Subject: RE: Governor's office press release discussions.

The amendment was a half way measure. They want removal of requirements that add to drilling costs.

From: Porter, Jodi, EMNRD

Sent: Monday, June 20, 2011 3:07 PM
To: Bailey, Jami, EMNRD; Woods, Brett.F, EMNRD
Subject: RE: Governor's office press release discussions.

Thanks Jami.

Why would they want to reverse the pit rule amendment? The pit rule amendment is what made it easier for industry?

Great job on your response.

From: Bailey, Jami, EMNRD
Sent: Monday, June 20, 2011 2:51 PM

To: Woods, Brett.F, EMNRD; Porter, Jodi, EMNRD
Subject: Governor's office press release discussions,

From: Causey, Janel, GOV

Sent: Tuesday, June 14, 2011 8:12 AM
To: Bailey, Jami, EMNRD

Cc: Bemis, John, EMNRD

Subject: RE: verbiage

Thanks, Jami. We have a new energy analyst, so | am sure she will benefit from reading your rework of her initial draft
points.

Thanks.

Janel Causey

Director of Policy

Office of Governor Susana Martinez ,

490 Old Santa Fe Trail | Room 400 | Santa Fe, NM 87501
505.476.2200 | janel.causey @ state.nm.us

From: Bailey, Jami, EMNRD

Sent: Tuesday, June 14, 2011 7:17 AM_
To: Causey, Janel, GOV

Cc: Bemis, John, EMNRD

Subject: RE: verbiage

lanel, ! have serious problems with the way this is worded. Wouldn't it be better to say:
1
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e Working to have the Pit Rule re-evaluated for balance between encouraging the oil and gas industry and
protecting the environment. Both are important to the state of New Mexico and the Governor has ensured
that Oil Conservation Commission is committed to finding that balance through science-based regulations and
sound judgment. The Pit Rule is another example of regulation pushed through on a political agenda, but a more
balanced approach with cost benefits and scientific analyses will be the hallmarks of the new Commission.

¢ Reviewing permitting processes and e‘valuating unenforceable aspects of regulations imposed on oil and gas
producers, for recommendation of rule amendmenis by the 0il Conservation Commission. Thousands of permits
are backlogged and even streamlining processes will not alleviate industry costs in acquiring permits, unless
relief is sought from burdensome regulations.

JAMI BAILEY

DIRECTOR

Oi. CONSERVATION DivisioN
505-476-3468
JAMLBAILEY@STATE.NM.US

From: Causey, Janel, GOV

Sent: Monday, June 13, 2011 6:00 PM
© To: Bailey, Jami, EMNRD

Subject: verbiage

Hi Jami,

We are writing brief notes in the governor's talking points concerning what we are doing in the realm of energy in

NM. Can you read the two blurbs below that relate to your division and let me know what we need to change for it to be
100% accurate?

Examples of changes made in the Martinez administration include:

o Working to reverse the pit rule amendment. This regulation imposes additional costs for every well
drilled in NM. The authority to change this rule rests with the Oil Conservation Commission. With a’
compoasition that is more favorable to the industry, we expect this rule to be reversed. Unfortunately, as
a result of this rule being in place, NM was the only state in the nation to experience a drop in gas
production last year. (Is there something else we can add?)

« Reviewing permitting process and regulations affecting oil and gas producers in the state. Streamlining
where we can and eliminating unnecessary and burdensome regulations. (Is there a better way to say
this?) ‘

Thank you very much for your help.

Janel Causey

Director of Policy

Office .of Governor Susana Martinez

490 Old Santa Fe Trail | Room 400 | Santa Fe, NV! 87501
505.476.2200 | janel.causey@state.nm.us




