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1 (Note: I n session at 9:00.) 

2 CHAIRPERSON BAILEY: Good morning. I t ' s 

3 Thursday, June 21st. This i s a c o n t i n u a t i o n of the 

4 O i l Conservation Commission hearing. I t ' s the 21st 

5 and a l l three commissioners are here so we do have a 

6 quorum. Let's hope t h a t the noise outside the room 

7 subsides so we can have a i r c i r c u l a t i o n here. 

8 As I r e c a l l , Dr. Neeper was i n the process 

9 of cross-examining Mr. M u l l i n s f o l l o w i n g 

10 Mr. M u l l i n s ' d i r e c t examination. So i f you would 

11 l i k e t o continue your cross-examination. 

12 THOMAS MULLINS 

13 a f t e r being p r e v i o u s l y sworn under oath, 

14 was questioned and t e s t i f i e d as f o l l o w s : 

15 CROSS-EXAMINATION CONTINUED 

16 BY DR. NEEPER 

17 Q. Good morning, Mr. M u l l i n s . 

18 A. Good morning, Dr. Neeper. 

19 Q. I n your r e p r e s e n t a t i o n of your p i t i n the 

2 0 HELP model, d i d you have a mound or a slope on the 

21 surface of the p i t , which I understand the HELP w i l l 

22 allow? 

23 A. I had a slope, and the slope was the same 

24 percentage as what the O i l Conservation D i v i s i o n 

25 used. I would have t o r e f e r t o the e x h i b i t t h a t 
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1 contains the HELP models t o t e l l you the percentage, 

2 but I b e l i e v e i t was approximately 1 percent surface 

3 slope. 

4 Q. You say t h a t was according t o a r e g u l a t i o n 

5 f o r drainage? 

6 A. No, I u t i l i z e d the same surface slope t h a t 

7 the O i l Conservation D i v i s i o n used i n the 2007/2009 

8 modeling. 

9 Q. I n the previous c a l c u l a t i o n s ? 

10 A. That's c o r r e c t . 

11 Q. Thank you. Do you know of any other 

12 c a l c u l a t i o n s t h a t might be a v a i l a b l e anywhere t h a t 

13 would support Dr. Buchanan's a s s e r t i o n t h a t 

14 contaminants cannot move upward i n t o the vadose 

15 zone? We recognize your model simply can't t r e a t 

16 t h a t s i t u a t i o n . 

17 A. I can t h i n k of one o f f the top of my head. 

18 I be l i e v e there's a reference document by the 

19 Environmental P r o t e c t i o n Agency t h a t discusses a l l 

20 models r e l a t e d t o vadose zone modeling. I t h i n k 

21 i t ' s i n the 1996 vintag e and I t h i n k i t covers a 

22 broad number of models. I can't t h i n k of the 

23 s p e c i f i c s o f f the top of my head, but I would r e f e r 

24 you t o t h a t . 

25 Q. But so f a r as you know, you are saying i t 
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1 i s a code t h a t could run such a problem perhaps but 

2 you are not aware of any a p p l i c a t i o n t o New Mexico 

3 s i t u a t i o n s w i t h t h a t , any r e s u l t s ? 

4 A. I couldn't speak s p e c i f i c a l l y t o t h a t . I 

5 be l i e v e the HELP model i s an appropriate model 

6 because i t does handle t h a t surface s e c t i o n and the 

7 v e g e t a t i o n and the cover areas. So I t h i n k what we 

8 have t r i e d t o u t i l i z e w i t h our i n d u s t r y modeling and 

9 the p r i o r O i l Conservation D i v i s i o n modeling t r i e s 

10 t o take t h a t area i n t o account. 

11 Q. I n your HELP model d i d water c o l l e c t i n 

12 the l i n e r of your p i t ? 

13 A. I don't be l i e v e i t d i d . 

14 Q. I f t h a t i s the case, i f the l i n e r stayed 

15 dry then, the p i t i t s e l f t r a n s m i t t e d the t o t a l 

16 i n f i l t r a t i o n ; t h a t i s , what a r r i v e d at the top of 

17 the l i n e r went out the bottom of the l i n e r ? 

18 A. That's my understanding, yes. 

19 Q. And d i d HELP remove any moisture from the 

20 p i t l a y e r i t s e l f ? Or d i d i t do i t s input and output 

21 j u s t from the top layer? 

22 A. The i n i t i a l s a t u r a t i o n s , the i n i t i a l 

23 moisture was set f o r each of the layers so i t d i d 

24 not -- i n the normal -- from t h a t i n i t i a l p o i n t i t 

25 obviously would change, but I s t a r t e d w i t h those set 
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1 c o n d i t i o n s . 

2 Q. Yes, but i t d i d not remove as the years 

3 went by -- i t was not removing moisture --

4 A. No, I don't b e l i e v e so. 

5 Q. -- from the p i t region? So when the t o t a l 

6 transmission of moisture was determined s t r i c t l y by 

7 the top l a y e r , what came out the bottom of the top 

8 l a y e r was the i n f i l t r a t i o n ? 

9 A. I don't b e l i e v e t h a t ' s e x a c t l y c o r r e c t 

10 because there's i n i t i a l moisture content or 

11 s a t u r a t i o n set f o r each l a y e r , so t h a t included i n 

12 my modeling the top s i x inches, the next 3 6 inches, 

13 another s i x more inches f o r a t o t a l of 4 8 f o r the 

14 cover. Then the 12 1/2 f e e t of the waste, and then 

15 at t h a t p o i n t we switched models and there's i n i t i a l 

16 s a t u r a t i o n t h a t was placed i n t o the Multimed model 

17 from there. So i t d i d n ' t reach an e q u i l i b r i u m 

18 c o n d i t i o n s i m i l a r t o my understanding of your model. 

19 Q. I understand your response. What I'm 

20 g e t t i n g a t i s the dynamics as the years go by. We 

21 understood t h a t moisture could go i n t o the very top 

22 48 inches and the code would determine how much 

23 would be evaporated, how much goes t o p l a n t s , how 

24 much goes down. The next l a y e r then i s the p i t , but 

25 there's no moisture going i n t o or out of the p i t 
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1 other than what the top l a y e r t r a n s m i t s because you 

2 di d n ' t have drains or thi n g s l i k e t hat? 

3 A. That would be c o r r e c t . 

4 Q. So t h a t means the t o t a l i n f i l t r a t i o n was 

5 es t a b l i s h e d by the top 48 inches? 

6 A. A c t u a l l y from the i n p u t t o the top la y e r , 

7 which would be e f f e c t i v e l y the p r e c i p i t a t i o n . And 

8 the m a j o r i t y of the movement i s obviously confined 

9 i n t h a t evaporative zone depth which i n my model was 

10 t h a t top 48 inches. 

11 Q. Maybe I can s i m p l i f y what I am t r y i n g t o 

12 get a t . At the bottom of the top 48 inches some 

13 moisture moved downward i n t o the p i t . 

14 A. Yes. 

15 Q. And e v e n t u a l l y one m i l l i m e t e r per year of 

16 moisture was the output. I t must have been one 

17 m i l l i m e t e r per year i n the long-run going i n t o the 

18 p i t because there was no other place f o r the 

19 moisture t o go. 

20 A. I don't b e l i e v e t h a t t o be c o r r e c t . I 

21 b e l i e v e the output on the HELP model, i f I'm not 

22 mistaken, i n d i c a t e s at each l a y e r boundary what the 

23 movement i s across t h a t i n t o the next c e l l or 

24 boundary. So what I know i s the input a t the top, 

25 which i s the p r e c i p i t a t i o n , coming i n t o t h a t top 48 
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inches. So I couldn't say there's one -- yes, I'm 

2 t r y i n g t o f o l l o w your l o g i c . 

3 Q. Maybe i f we put up the diagram. 

4 A. I w i l l put up the diagram. 

5 Q. Because you and I know what we are t a l k i n g 

6 about. 

7 A. I t h i n k I know what you are t a l k i n g about. 

8 I s t h i s the diagram you are r e f e r r i n g to? 

9 Q. That's the diagram. Would i t help i f I 

10 rephrased my question? 

11 A. Yes, please. 

12 MR. NEEPER: Permission t o approach the 

13 diagram? 

14 CHAIRPERSON BAILEY: Yes. 

15 Q. The HELP model has some moisture coming 

16 out of the bottom of t h i s zone. 

17 A. Correct. 

18 Q. The i n f i l t r a t i o n or the r a i n f a l l and 

19 s n o w f a l l drops t o the very top. The code determines 

20 how t h a t should be d i v i d e d and some moisture comes 

21 out the bottom? 

22 A. Correct. 

23 Q. I f I understood you c o r r e c t l y there i s no 

24 withdrawal of moisture on the 12 f e e t of d r i l l 

25 c u t t i n g s ? 
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1 A. That would be c o r r e c t . 

2 Q. Therefore, whatever comes out of the 

3 evaporative zone i s the t o t a l i n f i l t r a t i o n t o the 

4 whole process? 

5 A. Yes, t h a t ' s c o r r e c t . 

6 Q. Would t h a t then mean i f you could simply 

7 guess or estimate what comes out of t h i s l a y e r you 

8 could then use t h a t as the i n p u t , one m i l l i m e t e r per 

9 year, s h a l l we say, t o the subsequent Multimed 

10 model? 

11 A. I t would not have passed through the l i n e r 

12 m a t e r i a l i n my model, which would be Layer 3 and 

13 Layer 4, and i t would not have p o t e n t i a l l y been 

14 retarded or accelerated. Well, I don't t h i n k there 

15 would be much a c c e l e r a t i o n . I t would be retarded i n 

16 t h a t f l o w . 

17 Q. But since there's no place f o r moisture t o 

18 go, you had t o have one m i l l i m e t e r per year coming 

19 out of here i f there was one m i l l i m e t e r per year 

20 coming out of there. 

21 CHAIRPERSON BAILEY: For the record, 

22 Dr. Neeper, could you please say what l a y e r you are 

23 t a l k i n g about? 

24 MR. NEEPER: Very good, Madam Chairwoman. 

25 Q. I f there i s one m i l l i m e t e r per year coming 
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1 out of the bottom of the evaporative zone and there 

2 i s no other moisture removed from the problem, then 

3 the same one m i l l i m e t e r per year must be what comes 

4 out of the bottom of the l i n e r . 

5 A. . The bottom of the l i n e r would be Layer 4. 

6 I t h i n k there's a p o i n t e r here. I w i l l t r y not t o 

7 shoot anybody i n the eye. Layer 4 ends r i g h t at 

8 t h a t p o i n t there w i t h the X. At t h a t p o i n t i s where 

9 the HELP model has i t s output. That i n f i l t r a t i o n 

10 r a t e i s put i n the Multimed model at t h a t p o i n t . 

11 Depending upon the c r i t e r i a put i n t o the Multimed 

12 model and p o r o s i t y and the path, t o r t u o s i t y , I 

13 guess, j u s t t o use t h a t term, you could adjust t h a t 

14 i n f i l t r a t i o n r a t e at the time i t reaches the mixing 

15 zone or the top of the a q u i f e r . But f o r our 

16 purposes, one and a h a l f -- approximately one and a 

17 h a l f m i l l i m e t e r s per year of i n f i l t r a t i o n coming out 

18 of the bottom of the p i t . 

19 Q. That i s the same amount then, i s i t not, 

2 0 t h a t comes out of the bottom of the evaporative 

21 zone? 

22 A. I t should be, yes. I b e l i e v e so. 

23 Q. So the question i s , i f we could somehow 

24 guess what comes out of the bottom of the 

25 evaporative zone we would not need other modeling 
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1 because t h a t would be the same as the input i n the 

2 Multimed? 

3 A. I don't b e l i e v e t h a t t o be c o r r e c t , 

4 because you could have r e t a r d a t i o n , and obviously 

5 you need t o pass through the l i n e r m a t e r i a l s whether 

6 i t had a top l i n e r or bottom l i n e r from the 

7 evaporative zone, so I do t h i n k you need t o cover 

8 the e n t i r e p i t contents and what you are f l o w i n g 

9 through so you are coming out of the bottom of the 
10 d r i l l c u t t i n g s or waste. We haven't f a c t o r e d i n the 

11 c o n t r i b u t i o n of the l i n e r . 

12 Q. A l l r i g h t . And a l l of your c a l c u l a t i o n s 

13 use the same l i n e r ? 

14 A. That's c o r r e c t . 

15 Q. And I understood you yesterday, I b e l i e v e , 

16 i n response t o one of my questions, t o say you had 

17 not t r i e d d i f f e r e n t l i n e r s i n t e s t studies because 

18 you d i d n ' t b e l i e v e i t would make a l o t of d i f f e r e n c e 

19 t o the problem? 

20 A. I b e l i e v e t h a t ' s accurate f o r what I said. 

21 Q. The o l d p i t shown i n Dr. Buchanan's study, 

22 the bottom of t h a t o l d p i t , was i t about three f e e t 

23 beneath the ground surface? 

24 A. Excuse me, the top of the p i t was three 

25 f e e t from the surface? 
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1 Q. My note here says t h a t the bottom of the 

2 p i t m a t e r i a l was approximately three f e e t below 

3 ground surface. 

4 A. That doesn't agree w i t h my memory, but as 

5 I r e c a l l , there was only three f e e t of cover. The 

6 p i t t h a t was referenced i n t h a t r e p o r t was i n the 

7 northwest, an o l d e r closure, I t h i n k , 4 0 some odd 

8 years. I t had three f e e t of surface m a t e r i a l over 

9 the p i t waste and then the p i t waste extended some 

10 depth. I can't r e c a l l s p e c i f i c a l l y , approximately 

11 11 f e e t or so down maybe. I don't r e c a l l . And then 

12 below t h a t p o i n t was the discussion t h a t I r e c a l l 

13 t h a t you had w i t h Dr. Buchanan about the movement. 

14 Q. A l l r i g h t . Since we don't have t h a t 

15 diagram up we have d i f f e r e n t impressions and 

16 d i f f e r e n t memories of i t , so I can't ask the 

17 question about i t . But would i t be normal t o have a 

18 reserve p i t w i t h i t s bottom at 16 f e e t below ground 

19 surface? My view of p i t s i s a berm has some depth 

20 t o the p i t and 16 f e e t seems deep t o me. Am I i n 

21 error? 

22 A. I'm glad you brought t h a t up because I 

23 d i d n ' t get an o p p o r t u n i t y t o t a l k about the angle of 

24 repose i n the c o n s t r u c t i o n of p i t s . E s p e c i a l l y i n 

25 the northwest we tend t o -- our p i t s are much 

PAUL BACA PROFESSIONAL COURT REPORTERS 
cc0742a 1 -5641 -4ffe-9ed7-df8dab165405 



Page 1567 

1 smaller than i n the southeast and we tend t o 

2 construct them w i t h a b u l l d o z e r running one 

3 d i r e c t i o n b a s i c a l l y . So we have a r a t h e r v e r t i c a l 

4 slope on two sides of the p i t and a more gradual 

5 slope so t h a t the b u l l d o z e r can come i n and out. 

6 The reason -- there are several reasons t o 

7 t h a t . Our w e l l l o c a t i o n s are very d i f f i c u l t t o spot 

8 and we are under s i t e l i m i t a t i o n s . So because of 

9 the -- i f we were on a two t o one slope we would 

10 have a massive area f o r the c o n s t r u c t i o n of the p i t 

11 so we tend t o d i g t h a t back and f o r t h w i t h the 

12 b u l l d o z e r scraping and s t o c k p i l i n g the m a t e r i a l . 

13 So on two sides of the p i t , u s u a l l y next 

14 t o where the r i g o p e r a t i o n i s , i t ' s n e a r l y v e r t i c a l . 

15 Not q u i t e v e r t i c a l . But then on the other two sides 

16 i t ' s sloped g a i n i n g access t o the p i t . So those are 

17 the reasons t h a t I t h i n k we were l o o k i n g f o r some 

18 adjustment i n the P i t Rule, because having a f i x e d 

19 slope was not -- we would be asking f o r a variance 

20 every s i n g l e time i f t h a t wasn't already w i t h i n the 

21 r u l e . I'm not sure i f I answered the question. 

22 Q. I t h i n k you d i d , yes. For me and f o r the 

23 other people. I t h i n k w i t h t h a t c l a r i f i c a t i o n on 

24 the angle of repose I have no f u r t h e r questions. I 

25 thank you f o r your patience w i t h my questions. 
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1 CHAIRPERSON BAILEY: Dr. B a r t l e t t , do you 

2 have questions? 

3 DR. BARTLETT: No. 

4 CHAIRPERSON BAILEY: Mr. Fort? 

5 MR. FORT: Madam Chair, no. 

6 CHAIRPERSON BAILEY: Commissioner Bloom? 

7 COMMISSIONER BLOOM: Yes, a few questions. 

8 Good morning, Mr. M u l l i n s . 

9 THE WITNESS: Good morning. 

10 COMMISSIONER BLOOM: I wasn't here i n 2 0 07 

11 or 2009 when p a r t s of the model was f i r s t presented 

12 t o the commission, so i f you w i l l indulge me on j u s t 

13 a few background questions. 

14 THE WITNESS: Sure. 

15 COMMISSIONER BLOOM: Can we t u r n t o Slide 

16 2 of your presentation? 

17 MS. FOSTER: Which e x h i b i t ? 

18 THE WITNESS: Six, I be l i e v e . 

19 COMMISSIONER BLOOM: Yes. The 

20 i n f i l t r a t i o n r a t e i s going t o be as low as 0.03 

21 m i l l i m e t e r per year t o 0.1 m i l l i m e t e r per year? 

22 THE WITNESS: Correct. 

23 COMMISSIONER BLOOM: I s the .1 m i l l i m e t e r 

24 per year on the high end or i s t h i s the low range of 

25 .03 m i l l i m e t e r per year t o .1 m i l l i m e t e r per year? 
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1 THE WITNESS: I n t h a t p a r t i c u l a r study i t 

2 was a model. I t was not a c t u a l f i e l d - t e s t e d 

3 r e s u l t s . There are numerous s t u d i e s . I t was 

4 summarized i n a r e p o r t prepared by Daniel B. 

5 Stephens i n 2007. He d i d a good j o b p u t t i n g a l l the 

6 references together i n r e l a t i o n t o e x i s t i n g 

7 i n f i l t r a t i o n r a t e s i n New Mexico so t h a t i s one of 

8 the r e p o r t s , one of the references i n t h a t . 

9 COMMISSIONER BLOOM: Let me t r y again. So 

10 i s t h i s the low range or i s the high end of the 

11 range .1 m i l l i l i t e r ? 

12 THE WITNESS: Well, the i n f i l t r a t i o n r a t e s 

13 could be much higher i n New Mexico at d i f f e r e n t 

14 p o i n t s . The range t h a t my modeling represented 

15 around up t o one and a h a l f m i l l i m e t e r s per year i s 

16 normal, r e p r e s e n t a t i v e of the areas t h a t I modeled. 

17 I t could be -- i f you are l o o k i n g f o r a range where 

18 i t could be higher, i t could be 8 m i l l i m e t e r s , ten. 

19 Again, i t depends on the l o c a t i o n . 

20 Scanlon, f i r s t name i s Bri d g e t , d i d some 

21 work. We were discussing nuclear t e s t i n g and 

22 there's some r e p o r t s t h a t were done from Tridium and 

23 c h l o r i d e 3 6 ions or c h l o r i d e 3 6 where they measured 

24 t h a t at 1.4 m i l l i m e t e r s per year and as probably 

25 more recent data. So there's a number of studies 
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1 t h a t cover a range of i n f i l t r a t i o n r a t e s . This 

2 re p r e s e n t a t i o n here i s i t could be as low as, so 

3 i t ' s more on the low end, T guess t o answer your 

4 question. 

5 COMMISSIONER BLOOM: You used higher rates 

6 also when you were working through your models? 

7 THE WITNESS: There were - - i f you run the 

8 models from the O i l Conservation D i v i s i o n i n 2007 

9 and 2009, t h e i r i n f i l t r a t i o n r a t e w i t h two fe e t --

10 t h i s was two f e e t of s o i l cover, no l i n e r s 

11 whatsoever at a l l , d i f f e r e n t s o i l t e x t u r e 

12 c h a r a c t e r i s t i c s a c t u a l l y t h a t would allow a l i t t l e 

13 quicker movement than the remaining f o u r - f o o t 

14 models. They had a peak of 29 m i l l i m e t e r s per year, 

15 and I i n d i c a t e d Dr. Neeper's e v a l u a t i o n , h i s highest 

16 i n f i l t r a t i o n r a t e was 88.9 m i l l i m e t e r s per year. 

17 His middle range was 35 and h i s low range was 1.27. 

18 COMMISSIONER BLOOM: Turning t o Slide 5, 

19 please, of the same e x h i b i t , the HELP model input 

20 parameters. 

21 THE WITNESS: Yes, I have i t . 

22 COMMISSIONER BLOOM: So lo o k i n g at t h i s 

23 across New Mexico, we're l o o k i n g at a r u l e t h a t w i l l 

24 serve the whole s t a t e . We w i l l see very d i f f e r e n t 

25 numbers of la y e r s , l a y e r thickness. How does the 
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1 model account f o r t h a t v a r i a b i l i t y across New 

2 Mexico? 

3 THE WITNESS: Well, I t h i n k we have t o 

4 remember we are t a l k i n g about the -- we are dealing 

5 w i t h the unsaturated p o r t i o n of the flo w so again we 

6 are not t a l k i n g about r i v e r bottoms, areas t h a t 

7 would o b t a i n a l o t of surface f l o w i d e a l l y , which 

8 would then be under some h y d r a u l i c c o n d i t i o n s . The 

9 o v e r a l l -- I guess t o take the key c r i t e r i a , which 

10 i s the evaporative zone depth, t o jump t o t h a t , the 

11 evaporative zone depth, I b e l i e v e , w i l l be 

12 c o n s i s t e n t , more consis t e n t across the s t a t e w i t h 

13 the range, you know -- there's i n d i c a t i o n -- about 

14 h a l f of the s t a t e i f you look -- there's a map of i t 

15 w i t h i n the HELP model. Half of the s t a t e could be 

16 as much as 60 inches and the other h a l f of the s t a t e 

17 i s i n the 48-inch range. That's the main d r i v i n g 

18 area, because i t ' s the recipe, i t ' s the l i m i t t o the 

19 recipe, I guess as Dr. Neeper said, where you are 

2 0 g e t t i n g the movement back and f o r t h . 

21 The other values, I t h i n k the 

22 p r e c i p i t a t i o n values are pre con s i s t e n t across the 

23 s t a t e and t h a t ' s the main d r i v e r . 
24 COMMISSIONER BLOOM: That question might 

25 have been b e t t e r asked w i t h respect t o the Multimed 
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1 model perhaps. 

2 THE WITNESS: Once you reach the Multimed 

3 model, i t becomes i r r e l e v a n t of i t s geographical 

4 l o c a t i o n because i t ' s now -- i t no longer has t h a t 

5 i n p u t . Once you have the output from the HELP 

6 model, t h a t ' s where you are geo g r a p h i c a l l y t a k i n g 

7 i n t o account those c o n s i d e r a t i o n s : And the output 

8 of the HELP model would then be put i n the 

9 non-geographical p o r t i o n of the Multimed model. 

10 COMMISSIONER BLOOM: Multimed must --

11 THE WITNESS: I t ' s because the Multimed 

12 model uses the output from the HELP model. 

13 COMMISSIONER BLOOM: But the Multimed 

14 doesn't account f o r various s t r a t a ? 

15 THE WITNESS: i t can, yes. I n the 

16 modeling I presented I stayed w i t h the same s t r a t a . 

17 COMMISSIONER BLOOM: Sandy loam. 

18 THE WITNESS: I made a s i n g l e - l a y e r model 

19 of the vadose zone i n t e r v a l . I would have t o 

20 reference e x a c t l y , but i t ' s a sandy loam, 

21 represented as a sandy loam. 

22 COMMISSIONER BLOOM: I f t h a t s t r a t a was 

23 d i f f e r e n t would we see then e s s e n t i a l l y f a s t e r or 

24 slower movement across? 

25 THE WITNESS: You could i f you modeled i t . 
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1 Normally, obviously, there's m u l t i p l e l a y e r s i n the 

2 s o i l , and the t i g h t e r , more c l a y - l i k e l a y e r s would 

3 slow t h i n g s down. The more porous i n t e r v a l s would 

4 speed t h a t up. I t h i n k t h a t was represented by 

5 Dr. Neeper i n h i s model. 

6 COMMISSIONER BLOOM: Did you run t h i s 

7 model w i t h a top l i n e r a t a l l ? 

8 THE WITNESS: I d i d not i n my modeling. 

9 I t was run i n 2007 and 2 009 by the O i l Conservation 

10 D i v i s i o n . 

11 COMMISSIONER BLOOM: Then on Page 24 of 

12 IPANM's proposed changes t o the P i t Rule i t 

13 discussed t e s t i n g of d i s c o l o r e d s o i l . So what we 

14 are l o o k i n g at here -- I j u s t want t o c l a r i f y -- i s 

15 t h a t you would -- a company would t e s t but not 

16 r e p o r t t h a t i t d i d t e s t i n g ? 

17 THE WITNESS: That's c o r r e c t i f i t was --

18 the concern t h a t i n d u s t r y had i s t h a t we were t a k i n g 

19 t h i s beyond the below-grade tank area. I n the 

20 below-grade tank area obviously we are already 

21 f i l l i n g out a r e p o r t on the closure of the 

22 below-grade tank. The concern was now t h a t we could 

23 be outside of the below-grade tank.closure p o r t i o n 

24 of the r u l e and we have some wet or di s c o l o r e d s o i l 

25 and we are recommending j u s t t e s t i n g t h a t r a t h e r 
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1 than f i l i n g r e p o r t s and being a t the su b m i t t a l of 

2 m a t e r i a l l e v e l . 

3 COMMISSIONER BLOOM: I t h i n k one concern 

4 we could have i s we wouldn't have any data on how 

5 o f t e n we would see those s o r t s of minor leaks. 

6 THE WITNESS: That's covered under the 

7 S p i l l Rule, so t h a t ' s what we are saying. Rather 

8 than having the P i t Rule begin t o c o n f l i c t w i t h the 

9 S p i l l Rule t h a t we f o l l o w the S p i l l Rule g u i d e l i n e s . 

10 COMMISSIONER BLOOM: Mr. M u l l i n s , can you 

11 speak t o E x h i b i t 16? Ms. Foster, I don't know i f i t 

12 was 16. 

13 THE WITNESS: I f t h a t ' s the economics, I 

14 d i d n ' t --

15 COMMISSIONER BLOOM: I'm sorry, E x h i b i t 

16 14. 

17 MS. FOSTER: That's the USGS? 

18 COMMISSIONER BLOOM: Yes. Can you 

19 summarize how you see t h i s supporting IPANM's 

20 p e t i t i o n here? 

21 THE WITNESS: Well, I b e l i e v e I t e s t i f i e d 

22 t h i s gives some background i n f o r m a t i o n , e s p e c i a l l y 

23 i n a r i d environments. The comments w i t h i n the 

24 r e p o r t t h a t I r e c a l l i n d i c a t e t h a t v e g e t a t i v e cover 

25 obviously was a p o s i t i v e i n f l u e n c e i n minimizing 
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1 i n f i l t r a t i o n r a t e s even i n a r i d environments. I t 

2 also i n d i c a t e d some long time periods, obviously i n 

3 a r i d environments where water movement occurs. I t ' s 

4 more background i n f o r m a t i o n r e a l l y than being 

5 s p e c i f i c a l l y a p p l i e d . 

6 COMMISSIONER BLOOM: I f you t u r n t o the 

7 t h i r d page, i f you go down a couple paragraphs, I 

8 had some concern w i t h t h i s paragraph here on the 

9 r i g h t about b a c k f i l l i n g , saying " B a c k f i l l i n g w i t h 

10 very dry m a t e r i a l w i l l , at l e a s t i n i t i a l l y , increase 

11 the importance of vapor flow as a p o t e n t i a l 

12 t r a n s p o r t mechanism i n the trenc h f i l l . " Can you 

13 speak t o t h a t a l i t t l e b i t ? 

14 THE WITNESS: Well, I t h i n k t h i s gets t o 

15 what Dr. Neeper was t a l k i n g about i f you have what 

16 the satur a t e d c o n d i t i o n i s i n the s o i l . I t 

17 obviously i s going t o reach some s a t u r a t i o n l e v e l 

18 but i t won't go below p o t e n t i a l l y . So i f you are 

19 b a c k f i l l i n g d i r t t h a t i s dry, i t ' s been d r y i n g , 

20 baking i n the heat of the sun, i t has hardl y any 

21 moisture content at a l l and now you are p u t t i n g i t 

22 down i n the trench so i t could p u l l moisture up 

23 u n t i l i t reaches an e q u i l i b r i u m l e v e l . 

24 COMMISSIONER BLOOM: I f you could go t o 

25 the next page, i n the f i r s t paragraph we see s o r t of 
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1 a summary. " I n a d d i t i o n , although s i g n i f i c a n t 

2 advances have been made i n the development of s o i l 

3 water flow models, the lack of long-term f i e l d data 

4 has r e s u l t e d i n these models remaining l a r g e l y 

5 untested as t o how w e l l they represent flow systems 

6 i n a r i d s i t e s . " Can you speak t o that? 

7 THE WITNESS: Well, I t h i n k i n general, 

8 e s p e c i a l l y when you look at the short summary 

9 ve r s i o n , my o p i n i o n might be they are saying t h a t we 

10 should appreciate some more funding t o continue our 

11 analysis and obviously would l i k e t o have more 

12 funding t o do more work. 

13 COMMISSIONER BLOOM: Thank you. No 

14 f u r t h e r questions. 

15 COMMISSIONER BALCH: I'm not going t o 

16 comment on the l a s t . Good morning, Mr. M u l l i n s . 

17 THE WITNESS: Good morning. 

18 COMMISSIONER BALCH: As you can probably 

19 imagine, most of my questions have t o do w i t h your 

2 0 model. 

21 THE WITNESS: Yes. 

22 COMMISSIONER BALCH: I t h i n k Dr. Neeper 
23 d i d a good j o b of asking you questions about the 1 

24 e f f e c t of the model but I'm going t o ask some more j 
j 

25 nuts and b o l t s ques t ions . I 
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1 THE WITNESS: I a n t i c i p a t e d t h a t . 

2 Hopefully I w i l l be able t o answer those. 

3 COMMISSIONER BALCH: Part of i t i s because 

4 of a philosophy t h i n g t h a t I have about modeling and 

5 s i m u l a t i o n i n general, but I t h i n k i t ' s p o ssible f o r 

6 models t o be an e x c e l l e n t t o o l t o p r o j e c t i n t o the 

7 f u t u r e what you might expect. A l o t of times we 

8 don't have ten years or 100 years or 1,000 or 10,000 

9 years t o wait and see the e f f e c t of a raindrop on 

10 the surface and does t h a t e v e n t u a l l y end up 500 f e e t 

11 away. 

12 However, f o r a model t o r i s e t o the bar of 

13 p r o v i d i n g data, there has t o be some assurances 

14 about the c o n s t r u c t i o n of the model, the data t h a t 

15 goes i n t o i t , the use of the model. So I t h i n k the 

16 f i r s t t h i n g you are l o o k i n g f o r i s an accurate 

17 model. Doesn't matter i f i t ' s simple or complex and 

18 you can have a very complex s i m u l a t i o n w i t h a 

19 customized equation s t a t e and s t i l l end up w i t h a 

2 0 bad output or you could have a simple e m p i r i c a l 

21 r e l a t i o n s h i p , which I b e l i e v e i s the basis of the 

22 HELP and Multimed models. I f i t ' s based on data 

23 which adequately represents what you are t r y i n g t o 

24 show, t h a t can be an e f f e c t i v e s o l u t i o n . 

25 So u s u a l l y t o get a measure of the 

PAUL BACA PROFESSIONAL COURT REPORTERS 
cc0742a1-5641-4ffe-9ed7-df8dab165405 



Page 1578 

1 accuracy of your model you w i l l compare i t t o some 

2 data i n a s i m u l a t i o n . You w i l l do a h i s t o r y match 

3 where you t r y t o p r e d i c t v a r i a b l e s t h a t were not 

4 used i n the model, f o r example, or you might use 

5 exclusion t e s t i n g of data. I f you have a ten-year 

6 dataset, you leave o f f the l a s t year, b u i l d your 

7 model w i t h the f i r s t nine years and p r e d i c t the l a s t 

8 year t o get a measure of how accurate the model can 

9 image r e a l i t y . Of course, none of these models 

10 r e a l l y give you r e a l i t y ; they give you something 

11 t h a t might be close. 

12 So my f i r s t question on t h a t t r a i n of 

13 thought i s about the v a l i d a t i o n of the HELP model by 

14 the Army Corps of Engineers when they developed i t . 

15 Do you r e c a l l -- I d i d n ' t have a chance t o read the 

16 e n t i r e manual. Do you r e c a l l how they t e s t e d t h e i r 

17 model's accuracy? 

18 THE WITNESS: I don't o f f the top of my 

19 head, no. 

2 0 COMMISSIONER BALCH: Some questions were 

21 also r a i s e d about l i m i t a t i o n s of the model w i t h 

22 regards t o measuring low c h l o r i d e s , because 

23 nominally i t ' s supposed t o p i c k up the i n f i l t r a t i o n 

24 r a t e . There's a component where i t w i l l p i c k up 

25 c h l o r i d e s or some other m a t e r i a l i n the s o i l and 
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1 then c a r r y t h a t down. Could you address how or what 

2 l i m i t a t i o n s are i n the model w i t h regard t o c h l o r i d e 

3 t r a n s p o r t ? 

4 THE WITNESS: S p e c i f i c a l l y , the c h l o r i d e 

5 in p u t d i d n ' t go i n u n t i l the i n i t i a l c o n centration 

6 of the Multimed --

7 COMMISSIONER BALCH: That's another --

8 THE WITNESS: -- p o i n t . So there was no 

9 contaminant i n the HELP model. That was t o derive 

10 the i n f i l t r a t i o n r a t e . The contaminant was f i r s t 

11 put i n at the Multimed model in p u t l e v e l and t h a t ' s 

12 where I selected the 100,000 m i l l i g r a m s per l i t e r or 

13 the 1,000 m i l l i g r a m s per l i t e r i n p u t . 

14 COMMISSIONER BALCH: How does t h a t compare 

15 t o what the previous people t h a t have used the 

16 modeling software i n regards t o the question i n 2007 

17 and 2009? 

18 THE WITNESS: I t i s the same 

19 r e p r e s e n t a t i o n i n 2007 at the 100,000 m i l l i g r a m s per 

20 l i t e r l e v e l . I n 2007 the O i l Conservation D i v i s i o n 
i 
i 

21 d i d m u l t i p l e concentrations, m u l t i p l e i n i t i a l 

22 concentrations. 

23 COMMISSIONER BALCH: And they s e t t l e d on 

24 the 100,000? 

25 THE WITNESS: They u t i l i z e d f o r Southeast 
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1 New Mexico the 100,000 l e v e l . At t h a t time i t was 

2 f o r the same reason, t h a t the t h r e s h o l d standard 

3 t h a t they were recommending i n i t i a l l y was 5,000 

4 m i l l i g r a m s per l i t e r SPLP t h r e s h o l d , so t h a t worked 

5 i t s way i n t o why they were running the 100,000 

6 m i l l i g r a m s per l i t e r i n i t i a l c o n c e n t r a t i o n , because 

7 the b u r i a l standard was set f o r a three t o one 

8 mixing r a t i o . 

9 COMMISSIONER BALCH: Okay. On the HELP 

10 model i t s e l f I n o t i c e d i n the manual -- I skimmed 

11 through i t -- t h a t t h a t was Version 3. There were a 

12 couple other versions before i t . That im p l i e s t h a t 

13 there's some u t i l i z a t i o n of the software f o r i t t o 

14 reach t h a t t h i r d v e r s i o n , so we had t o use the 

15 second v e r s i o n and have said, "There's something 

16 wrong w i t h i t , we need t o f i x i t . " . Are you aware of 

17 any f u t u r e versions of HELP? 

18 THE WITNESS: This i s the l a t e s t v e r s i o n 

19 of HELP. I be l i e v e -- obviously, I would add, t h i s 

20 i s the DOS-based program. The mathematics i n the 

21 c h a r a c t e r i z a t i o n were c a r r i e d on t o Windows-based 

22 p r e t t y c o l o r p i c t u r e versions. 

23 COMMISSIONER BALCH: So subsequent changes 

24 t o the model r e a l l y were i n the i n t e r f a c e . 

25 THE WITNESS: I t a c t u a l l y evolved w i t h the 
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1 c a p a b i l i t i e s t o -- there's a b r i e f summary i n the 

2 manual on the d i f f e r e n t versions and what c r i t e r i a 

3 were added and c a p a b i l i t i e s . I don't r e c a l l those 

4 s p e c i f i c a l l y , but the v e r s i o n I used was the same 

5 v e r s i o n t h a t the O i l Conservation D i v i s i o n used. 

6 I t ' s the most -- i t ' s p u b l i c l y a v a i l a b l e . I t ' s f r e e 

7 software. 

8 COMMISSIONER BALCH: S i m i l a r t o --

9 THE WITNESS: Right. You j u s t have t o 

10 p i c k up the manuals and get i n t o i t . 

11 COMMISSIONER BALCH: So i s t h i s model i n 

12 wide use? I t h i n k you said i t ' s used i n Wyoming. 

13 THE WITNESS: I t i s used i n Wyoming, as I 

14 r e c a l l . I can't remember the s p e c i f i c aspect o f f 

15 the top of my head. We have some n a t u r a l gas 

16 p r o p e r t i e s up i n Wyoming and I was reading some 

17 r e g u l a t i o n -- I can't t e l l you s p e c i f i c a l l y -- and 

18 they were r e f e r e n c i n g the a p p l i c a b i l i t y of u t i l i z i n g 

19 the HELP model on a re g u l a r basis t o comply w i t h 

2 0 t h e i r r u l e , but I can't t e l l you which one t h a t i s . 

21 COMMISSIONER BALCH: C e r t a i n l y there's 

22 l a n d f i l l s everywhere. 

23 THE WITNESS: Right. 

24 COMMISSIONER BALCH: When you go t o ob t a i n 

25 the software where do you get i t at? 
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1 THE WITNESS: I be l i e v e i t ' s the U.S. Army 

2 Corps of Engineers website, freeware v e r s i o n . I t ' s 

3 a l i t t l e d i f f i c u l t t o f i n d because they have some 

4 .other versions of other software t h a t you can get 

5 but i t ' s a v a i l a b l e from the l i n k . I would be happy 

6 t o supply those. 

7 COMMISSIONER BALCH: I was j u s t curious. 

8 I t ' s permanently placed somewhere where people --

9 THE WITNESS: I t comes up immediately when 

10 you put i t i n Google. When you see the screen you 

11 keep asking y o u r s e l f , " I s t h i s the download?" 

12 COMMISSIONER BALCH: I f you type HELP 

13 model i n Google i t ' s the f i r s t r e s u l t ? 

14 THE WITNESS: EPA HELP model, contaminant, 

15 t h a t s o r t of t h i n g . I t comes up, yes. 

16 COMMISSIONER BALCH: F a i r l y easy t o fin d ? 

17 There was a question r a i s e d by Dr. Neeper as t o the 

18 r e s o l u t i o n of the model. I t h i n k he was questioning 

19 whether you could resolve the 1 i n 355 d i f f e r e n c e . 

2 0 Would i t r e a l l y come down t o s i g n i f i c a n t f i g u r e s and 

21 accuracy of the in p u t e m p i r i c a l r e l a t i o n s h i p ? 

22 THE WITNESS: Well, I guess the -- I'm not 

23 f a m i l i a r w i t h the code enough t o know what t h a t --

24 w i t h i n the evaporative zone what t h a t c e l l size i s 

25 w i t h i n t h a t . So I'm not sure how t o answer t h a t 
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1 question. Maybe you could ask i t one more time. 

2 COMMISSIONER BALCH: A computer w i l l give 

3 you as many d i g i t s as i t ' s programmed t o give you. 

4 Eight, 16, 24, a m i l l i o n , however many you want. 

5 Assuming the f i g u r e s , of course, i s r e l a t e d t o the 

6 input data, how many of those decimals a c t u a l l y have 

7 meaning i n the c a l c u l a t i o n . But then the other 

8 e f f e c t t h a t could impact the accuracy i s the 

9 r e l a t i o n s h i p i t s e l f , whatever r e l a t i o n s h i p they used 

10 t o generate the al g o r i t h m . I t could have some 

11 l i m i t a t i o n on accuracy. 

12 THE WITNESS: I understand your p o i n t . 

13 S t a r t i n g w i t h a low s i g n i f i c a n t f i g u r e input 

14 r e l a t i v e of accuracy but then t a k i n g t h a t out t o a 

15 much higher degree of accuracy i n your output. I'm 

16 not sure I can comment on t h a t . I worked w i t h the 

17 a v a i l a b l e i n f o r m a t i o n t h a t I had. I put i n as many 

18 s i g n i f i c a n t d i g i t s , I guess, as I could f o r my 

19 i n p u t . 

2 0 COMMISSIONER BALCH: Hopefully t h a t you 

21 could j u s t i f y . 

22 THE WITNESS: Yes. Obviously, when we are 

23 co n v e r t i n g -- and I have a r e p r e s e n t a t i o n of t h a t on 

24 E x h i b i t 16. I attached a spreadsheet t h a t had my 

25 conversion f a c t o r s t h a t I used from inputs t o 
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outputs, so when I'm con v e r t i n g the u n i t s I'm t r y i n g 

2 t o c a r r y as many u n i t s a p p r o p r i a t e l y t h a t the 

3 software w i l l allow. 

4 COMMISSIONER BALCH:. Okay. So the next 

5 t h i n g I look at i n a model -- I w i l l give you my 

6 l i s t of questions i f you don't mind. 

7 THE WITNESS: I t ' s been a long time since 

8 I have been i n class. 

9 COMMISSIONER BALCH: You had physics so 

10 you are okay. 

11 THE WITNESS: I s t a r t e d o f f as a physics 

12 major. I d i d n ' t end as a physics major. 

13 COMMISSIONER BALCH: As Dr. Neeper said, 

14 you had a good s t a r t . S e n s i t i v i t y t e s t i n g i s 

15 important f o r understanding k i n d of the range of 

16 response of the system t h a t you are modeling. 

17 THE WITNESS: Yes. 

18 COMMISSIONER BALCH: And then you can 

19 compare those ranges t o f i n d out i f they are 

20 acceptable i n comparison t o other published data, 

21 other s t u d i e s , common sense, a number of other 

22 f e a t u r e s . 

23 THE WITNESS: Yes. 

24 COMMISSIONER BALCH: When you d i d your 

25 s e n s i t i v i t y t e s t i n g you mentioned t h a t you made a 
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1 l o t of runs and you d i d some s e n s i t i v i t y t e s t i n g . 

2 Which v a r i a b l e s d i d you look at and where d i d you 

3 come up w i t h your i n p u t ranges f o r your s e n s i t i v i t y 

4 analysis? 

5 THE WITNESS: Obviously, the key v a r i a b l e 

6 t h a t I changed was the evaporative zone depth. I 

7 went back and looked s p e c i f i c a l l y a t the 2007/2009 

8 hearing i n f o r m a t i o n t o f i n d out how -- was there any 

9 comments on how the 20 inches was selected t o begin 

10 w i t h , and I d i d n ' t f i n d i t was even r a i s e d as a 

11 discussion item. 

12 So I t r i e d t o f i n d w e l l , l e t ' s take a look 

13 at t h a t . So I d i d run the models at the 20-inch 

14 evaporative zone depth. I t had a s i g n i f i c a n t 

15 d i f f e r e n c e r e s u l t i n g i n higher i n f i l t r a t i o n r a t e s 

16 than using 48 inches and, of course, I l i m i t e d i t t o 

17 4 8 inches. I couldn't go beyond t h a t p o i n t . I 

18 v a r i e d , obviously, the p r e c i p i t a t i o n i n p u t s , v a r i e d 

19 t h a t . 

20 I a c t u a l l y t r i e d not t o deviate too much 

21 from the s o i l t e x t u r e l e v e l s . I j u s t s a i d i f I 

22 s t a r t p l a y i n g w i t h the c o n d u c t i v i t i e s of the s o i l I 

23 can change d r a m a t i c a l l y the outputs. I could put i n 

24 more l a y e r s . I could put i n a be n t o n i t e c l a y l a y e r , 

25 f o r instance, because we have spud mud. I t ' s t h a t 
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1 b entonite c l a y l a y e r , as Dr. Thomas i n d i c a t e d , i s 

2 going t o be on the bottom of the p i t . I t ' s a c t u a l l y 

3 going t o have a decent thickness value. I d i d n ' t 

4 run t h a t run but I know what i t would do. 

5 And I looked a t the r e l a t i v e outputs from 

6 the good l i n e r , poor l i n e r , l i n e r existence and 

7 l i n e r q u a l i t y i n the bottom of the p i t made very 

8 minor changes i n the o v e r a l l flow. I t ' s obviously 

9 necessary t o hold the l i q u i d s w hile the l i q u i d s are 

10 i n the p i t . But those, I guess, are the main ones I 

11 was lo o k i n g a t . 

12 COMMISSIONER BALCH: Maybe i f we looked at 

13 S l i d e 5. And I wasn't here f o r the 2007 or 2009 

14 hearings. Well, I was one day i n the audience f o r 

15 the 2007. 

16 MS. FOSTER: That's E x h i b i t 6 so the 

17 record i s c l e a r . 

18 COMMISSIONER BALCH: E x h i b i t 6, Slide 5. 

19 THE WITNESS: One of the reasons I stuck 

20 w i t h t h i s model r a t h e r than going w i t h the new 

21 computerized colored p r e t t y graphs i s i t has already 

22 been i n the record and much of the background and 

23 support i n f o r m a t i o n I could reference and r e l y upon. 

24 COMMISSIONER BALCH: I n 2007 and 2009 

25 these models were p r i m a r i l y presented by the OCD. 
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1 THE WITNESS: They were presented by Ed 

2 Hanson w i t h the O i l Conservation D i v i s i o n . 

3 COMMISSIONER BALCH: I am asking you t o 

4 remember a few years back. We can also look t h i s up 

5 i n the record. 

6 THE WITNESS: And I d i d d u p l i c a t e t h e i r 

7 models so t h a t I could t a l k about them, yes. 

8 COMMISSIONER BALCH: Did you f i n d , as you 

9 mentioned, the s o i l c o n d u c t i v i t y i s a s e n s i t i v e 

10 v a r i a b l e . 

11 THE WITNESS: Yes. 

12 COMMISSIONER BALCH: Did you consider the 

13 value t h a t was used i n the model t o be appropriate? 

14 THE WITNESS: I be l i e v e so f o r the s o i l 

15 types t h a t are referenced i n New Mexico. 

16 COMMISSIONER BALCH: From your 

17 r e c o l l e c t i o n i n 2007/2009, were these v a r i a b l e s the 

18 s e n s i t i v e v a r i a b l e s questioned. 

19 THE WITNESS: They were not. There was 

20 not a discussion. I t was a l l sandy loam, f i n e sandy 

21 loam discussions. There's a c l a s s i f i c a t i o n 

22 obviously w i t h i n the HELP model. I t h i n k there's 

23 two c l a s s i f i c a t i o n systems t h a t are l i s t e d i n how 

24 they are numerically r e l a t e d t o i n p u t . I t ' s 

25 obviously a number t h a t you s e l e c t w i t h i n the HELP 
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1 model. And those t e x t u r e types, there was one 

2 t e x t u r e u t i l i z e d f o r the waste m a t e r i a l . I d i d n ' t 

3 get i n t o i s the waste m a t e r i a l r e a l l y made up of 

4 t h a t , does i t have be n t o n i t e i n i t t o s t a b i l i z e i t , 

5 does i t have cement, because obviously when we are 

6 cementing the w e l l our cement r e t u r n s come back i n t o 

7 the p i t and those happen t o have some s a l t i n i t 

8 sometimes, but i t ' s a more st a b l e form of s a l t than 

9 being saturated s a l t . 

10 COMMISSIONER BALCH: So i f we j u s t go down 

11 the l i s t since i t wasn't addressed before. 

12 THE WITNESS: I d i d vary the wind speed. 

13 I v a r i e d the humidity. 

14 COMMISSIONER BALCH: Was t h a t something 

15 you would consider t o be a s e n s i t i v e area or 

16 non-sensitive? 

17 THE WITNESS: Non-sensitive from the 

18 standpoint of the range t h a t I was working w i t h i n . 

19 From 40 t o 55 percent values t h a t I r e c a l l f o r t h a t 

20 i n p u t . I t wasn't s i g n i f i c a n t . I mean, i t had --

21 obviously, the humidity d r i v e s t h a t evaporative zone 

22 p o r t i o n . 

23 Wind speed, I v a r i e d i t s l i g h t l y a few 

24 miles per hour on the average wind speed i n p u t s . 

25 Again, i t had a minor judgment. The main macro 
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adjustment c r i t e r i a r e l a t i v e t o the inputs f o r New 

2 Mexico t h a t were reasonable was t h a t evaporative 

3 zone depth. 

4 COMMISSIONER BALCH: That was the most 

5 s e n s i t i v e ? 

6 THE WITNESS: Yes, i t had the l a r g e s t 

7 e f f e c t on the output. 

8 COMMISSIONER BALCH: So r e l a t i v e t o t h a t 

9 h a l f , q u a r t e r , 10 percent, what about temperature 

10 and humidity? 

11 THE WITNESS: For the areas, less than 5 

12 percent. 

13 COMMISSIONER BALCH: So a very small 

14 e f f e c t . 

15 THE WITNESS: Because of j u s t the range i n 

16 New Mexico. 

17 COMMISSIONER BALCH: Solar r a d i a t i o n . 

18 THE WITNESS: I t was, again, less than 5 

19 percent. 

20 COMMISSIONER BALCH: These f i r s t f o u r 

21 v a r i a b l e s are r e a l l y j u s t evaporation? 

22 THE WITNESS: Right. P r e c i p i t a t i o n was 

23 the l a r g e s t out of t h a t groupings. 

24 COMMISSIONER BALCH: More water you put 

25 i n , the more water you get out e s s e n t i a l l y ? 
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1 THE WITNESS: Yes. 

2 COMMISSIONER BALCH: D a i l y evaporation 

3 index, d i d you check t h a t v a r i a b l e ? 

4 THE WITNESS: I d i d not. That's more a 

5 r e s u l t and c a l c u l a t i o n t h a t i s created from a 

6 s y n t h e t i c and I d i d n ' t go through and look a t t h a t . 

7 COMMISSIONER BALCH: I saw t h a t i n the 

8 d e s c r i p t i o n . So number of l a y e r s . This i s doing a 

9 c a l c u l a t i o n l a y e r by l a y e r and passing the r e s u l t t o 

10 the next l a y e r . 

11 THE WITNESS: Correct. 

12 COMMISSIONER BALCH: Number of layers i n 

13 and of i t s e l f would not have an impact. The 

14 composition of the layers might, f o r example. 

15 THE WITNESS: Correct. 

16 COMMISSIONER BALCH: Did you do any 

17 s e n s i t i v i t y on the type of layer? 

18 THE WITNESS: Yes. Mainly I stuck w i t h 

19 the s o i l t e x t u r e s t h a t were u t i l i z e d by the O i l 

20 Conservation D i v i s i o n and t h e i r d i f f e r e n c e i n 

21 h y d r a u l i c c o n d u c t i v i t y which was about roughly 15 

22 percent d i f f e r e n c e i n the h y d r a u l i c c o n d u c t i v i t y of 

23 the s o i l . Obviously, t h a t has a corresponding 

24 change i n the i n f i l t r a t i o n r a t e . 

25 COMMISSIONER BALCH: The outer l a y e r would 
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1 be a r e l a t i v e l y s e n s i t i v e l a y e r or s e n s i t i v e 

2 v a r i a b l e ? 

3 THE WITNESS: Yes, because the way the 

4 HELP model f u n c t i o n s , the top la y e r t h a t you sel e c t 

5 allows f o r ro o t s of p l a n t s t o be i n there, so even 

6 though i t ' s i n t h a t f u n n e l , i t allows f l u i d t o move 

7 r e a l l y more q u i c k l y through t h a t top s i x inches. 

8 So, f o r instance, i n the 2 007 hearing when we had 

9 the re p r e s e n t a t i o n of the two f e e t of s o i l cover 

10 w i t h no l i n e r i n the bottom of the p i t , even though 

11 t h a t had a d i f f e r e n t h y d r a u l i c c o n d u c t i v i t y , but 

12 because they used the f u l l 24 inches at the top i t 

13 would allow f l u i d t o move more q u i c k l y through the 

14 top 24 inches, and then w i t h the evaporative zone 

15 l i m i t e d t o 20 inches i t would allow the f l u i d t o 

16 move more q u i c k l y . 

17 COMMISSIONER BALCH: Dr. Buchanan gave 

18 testimony about the distance of roots i n the s o i l 

19 and t h a t . 

2 0 THE WITNESS: Yes. 

21 COMMISSIONER BALCH: I s s i x inches going 

22 t o be compatible w i t h h i s testimony? 

23 THE WITNESS: I t h i n k we have two 

24 d i f f e r e n t items. His testimony regarding the depth 

25 t h a t the roots get t o , I understand, could be fou r 
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1 f e e t even down i n t o the p i t waste. There's a s l i g h t 

2 d i f f e r e n c e between how the HELP model models t h a t 

3 top l a y e r and the evaporative zone where the 

4 evaporative zone i s always greater than what you 

5 se l e c t f o r your r o o t thickness. Because the O i l 

6 Conservation D i v i s i o n d i d not -- w i t h i n the HELP 

7 model there's a l e a f area index based upon 

8 v e g e t a t i o n . 

9 Obviously, we are not East Texas, f o r 

10 instance. There's not as much surface area of p l a n t 

11 m a t e r i a l t o take water i n t o the area so -- I'm 

12 g e t t i n g l o s t of my thoughts. Remind me of your 

13 question. I don't want t o be here a l l day. Excuse 

14 me, I would l i k e t o be here a l l day i f you would 

15 l i k e me t o be. 

16 COMMISSIONER BALCH: We are t r y i n g t o get 

17 you t o beat your nine-hour record from l a s t time. 

18 I t was r e a l l y the thickness of the ro o t possible 

19 l a y e r . Because of the gre a t e r i n f i l t r a t i o n . 

20 THE WITNESS: The evaporative zone depth, 

21 which doesn't n e c e s s a r i l y c o r r e l a t e , as a general 

22 statement, t o the ro o t l a y e r . 

23 COMMISSIONER BALCH: So maybe apples and 

24 oranges there. Layer thickness? Does i t have a net 

25 e f f e c t ? 
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1 THE WITNESS: I t a c t u a l l y does not 

2 n e c e s s a r i l y have -- i t ' s more the m a t e r i a l -- the 

3 h y d r a u l i c c o n d u c t i v i t y . 

4 COMMISSIONER BALCH: Because i t ' s a step 

5 c a l c u l a t i o n . I t ' s not a stron g f a c t o r . 

6 THE WITNESS: Correct, because we are 

7 g e t t i n g t o the i n f i l t r a t i o n r a t e and then going from 

8 the r e . 

9 COMMISSIONER BALCH: And s o i l type also 

10 f a l l s i n t o types of l a y e r s , so would t h a t be a 

11 somewhat s e n s i t i v e area? 

12 THE WITNESS: I t ' s a s e n s i t i v e area 

13 because the s o i l type changes the h y d r a u l i c 

14 c o n d u c t i v i t y . 

15 COMMISSIONER BALCH: And s o i l p o r o s i t y ? 

16 THE WITNESS: Po r o s i t y and moisture. 

17 COMMISSIONER BALCH: I n most of these 

18 v a r i a b l e s you j u s t used what the O i l Conservation 

19 D i v i s i o n used before? 

20 THE WITNESS: I d i d . I t r i e d not t o 

21 deviate from anything t h a t had been put i n 

22 p r e v i o u s l y . There are standard values associated 

23 w i t h those. 

24 COMMISSIONER BALCH: These come f rom 

25 l i t e r a t u r e ? 
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The i n i t i a l i n p u t s from the 

2 HELP model. 

3 COMMISSIONER BALCH: I n t h e i r data, t h e i r 

4 upper values, do they give you ta b l e s f o r a r i d 

5 versus semiarid versus other types of regions? 

6 THE WITNESS: They have a map. They have 

7 some maps t h a t g e n e r a l l y reference evaporative zone 

8 depths t h a t could be g e n e r a l l y used i n those. 

9 COMMISSIONER BALCH: They mapped the 

10 evaporative zones? 

11 THE WITNESS: They map l e a f area index and 

12 those s o r t s of t h i n g s . 

13 COMMISSIONER BALCH: On the maps f o r New 

14 Mexico do you see -- how many contours across New 

15 Mexico, I guess, would be the question? 

16 THE WITNESS: One. 

17 COMMISSIONER BALCH: I t ' s p r e t t y much --

18 THE WITNESS: I t ' s 48 inches t o 60 inches 

19 on the maximum end. 

20 COMMISSIONER BALCH: How many contours 

21 t o t a l on the map, j u s t from your memory? 

22 THE WITNESS: I n the United States? 

23 COMMISSIONER BALCH: Yes. Do you get 

24 areas where there's a l o t of contours? 

25 THE WITNESS: Yes. 
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COMMISSIONER BALCH: So i t ' s not 

2 n e c e s s a r i l y a lack of data t h a t would --

3 THE WITNESS: No, i t ' s t h a t we are i n a 

4 s e m i a r i d / a r i d region. 

5 COMMISSIONER BALCH: I don't know what 

6 s o i l f i e l d c a p acity i s . 

7 THE WITNESS: Dr. Neeper w i l l get me. I 

8 b e l i e v e t h a t ' s -- you know, r a t h e r than t e l l you the 

9 wrong t h i n g I'm going t o r e f e r t o the manual i f I 

10 can. 

11 COMMISSIONER BALCH: Was t h a t a v a r i a b l e 

12 t h a t you tested? 

13 THE WITNESS: I d i d not, no. 

14 COMMISSIONER BALCH: W i l t i n g p o i n t . I 

15 also don't know what t h a t i s . 

16 THE WITNESS: I be l i e v e t h a t ' s the a b i l i t y 

17 f o r moisture t o be taken out of the s o i l by p l a n t s , 

18 as I r e c a l l . 

19 COMMISSIONER BALCH: And --

20 THE WITNESS: I d i d not t e s t t h a t . I 

21 stayed w i t h what had been used p r e v i o u s l y . 

22 COMMISSIONER BALCH: I n i t i a l s o i l 

23 moisture, I t h i n k , was r a i s e d by Commissioner Bloom. 

24 Also by Dr. Neeper. 

25 THE WITNESS: I t was o r i g i n a l l y set -- the 
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1 c o n d i t i o n s were set r a t h e r than having -- my 

2 understanding i s i t w i l l c a l c u l a t e what an i n i t i a l 

3 s o i l moisture i s . I stuck w i t h the same i n i t i a l 

4 s o i l moisture content t h a t was selected by the O i l 

5 Conservation D i v i s i o n r a t h e r than c a l c u l a t e one. 

6 That gets i n t o the discussion w i t h whether you put 

7 dry s o i l i n versus wet s o i l . So the c o n d i t i o n s t h a t 

8 s t a r t e d at time one, I j u s t t r i e d t o use the same 

9 ones. 

10 COMMISSIONER BALCH: I f you s t a r t out w i t h 

11 dry s o i l conceptually over time, there's going t o be 

12 r a i n or other events t h a t cause i n f i l t r a t i o n . 

13 THE WITNESS: I t w i l l reach --we had t h a t 

14 discussion about the h y s t e r e s i s e f f e c t on s o i l . You 

15 are going t o reach t h a t p o i n t where i t w i l l go i n 

16 but only so much w i l l come back out. 

17 COMMISSIONER BALCH: For a f o u r - f o o t l a y e r 

18 versus the 20-inch l a y e r , r e l a t i v e l y speaking, t o 

19 reach t h a t e q u i l i b r i u m what would you consider t o be 

2 0 the experience of t h i s model? 

21 THE WITNESS: To reach the e q u i l i b r i u m I 

22 d i d not run -- you know, I d i d not put i n w i t h i n the 

23. model zero saturated and then be able t o look 

24 somewhere. I'm t r y i n g t o t h i n k i f there's a way 
25 even w i t h i n the model, i n t h i s p a r t i c u l a r model, t o 
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1 look w i t h i n the l a y e r s or the c e l l s t o determine at 

2 what p o i n t -- obviously, the s a t u r a t i o n s i n the 

3 moisture content i s changing but where do I go t o 

4 look at that? I'm sure t h a t ' s somewhere w i t h i n the 

5 code f i l e but I'm not sure where t o look on t h a t , so 

6 I d i d not check t h a t . 

7 COMMISSIONER BALCH: S o i l moisture 

8 b a s i c a l l y i s set t o what the New Mexico value would 

9 be? 

10 THE WITNESS: Yes, I set w i t h -- the 

11 i n i t i a l s a t u r a t i o n l e v e l s f o r the m a j o r i t y of i t i s 

12 13 percent, 14 1/2 percent i n the main p o r t i o n of 

13 the s o i l . The top s i x inches was 13.3. I n the 

14 waste m a t e r i a l i t was 14 1/2 and then the c u t t i n g s , 

15 f o r instance, i n the waste l a y e r was 28 percent 

16 saturated l e v e l . 

17 COMMISSIONER BALCH: I n i t i a l ? 

18 THE WITNESS: I n i t i a l , yes. 

19 COMMISSIONER BALCH: So f o r the regular 

20 s o i l , not the waste, i t ' s a 13 percent value. I s 

21 t h a t considered t y p i c a l ? 

22 THE WITNESS: I b e l i e v e so from what I 

23 have read. 

24 COMMISSIONER BALCH: Hydrau l i c 

25 c o n d u c t i v i t y . I s t h a t something t h a t you examined? 
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1 THE WITNESS: I t went along w i t h the 

2 change i n s o i l t e x t u r e , type. They were hand i n 

3 hand. When you selected a d i f f e r e n t USDA s o i l 

4 t e x t u r e i t had a d i f f e r e n t h y d r a u l i c c o n d u c t i v i t y 

5 t h a t was associated w i t h i t so those v a r i e d at the 

6 same time. 

7 COMMISSIONER BALCH: I t h i n k you already 

8 discussed the q u a l i t y l i n e s i n s t a l l a t i o n . From 

9 nothing t o t o r n t o p r i s t i n e . 

10 THE WITNESS: Right. I used the good 

11 determination w i t h the number of defects i n the 

12 l i n e r the same as the O i l Conservation D i v i s i o n had 

13 used p r e v i o u s l y . And then, of course, I ran w i t h no 

14 l i n e r . 

15 COMMISSIONER BALCH: You found t h a t t o not 

16 be a s e n s i t i v e area? 

17 THE WITNESS: I t ' s obviously s e n s i t i v e i f 

18 you had f u l l l i q u i d s i n there, but i t was not 

19 s e n s i t i v e f o r the c u t t i n g s p o r t i o n . 

20 COMMISSIONER BALCH: I s t h a t how you came 

21 t o your conclusion t h a t the top l i n e r would not be 

22 e f f e c t i v e ? 

23 THE WITNESS: I be l i e v e i n New Mexico, and 

24 t h a t was the question t h a t Dr. Neeper had. I f we 

25 were i n Louisiana, f o r instance, where we needed t o 
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1 create an a d d i t i o n a l r u n o f f l a y e r over the top of 

2 the waste material,, then I b e l i e v e i t might be 

3 appropriate t o have a top l i n e r , but i n New Mexico's 

4 climate and p r e c i p i t a t i o n and w i t h the evaporation 

5 t h a t we have here j u s t predominant, I don't b e l i e v e 

6 there's any necessity f o r a top l i n e r and the model 

7 doesn't i n d i c a t e i t ' s a necessity i f you f o l l o w the 

8 EPA 100 t o one r a t i o . I mean, i t w i l l make a 

9 s i g n i f i c a n t d i f f e r e n c e t o put a top l i n e r on. 

10 COMMISSIONER BALCH: Rule 17 i n New Mexico 

11 we had northeast tacos and southeast b u r r i t o s and 

12 the tacos are open at the top but you f o l d them over 

13 i n the southeast so you e f f e c t i v e l y have a top 

14 l a y e r . 

15 THE WITNESS: To a c e r t a i n degree, yes. 

16 You f o l d over as much of t h a t as you can, yes. 

17 COMMISSIONER BALCH: I t ' s not n e c e s s a r i l y 

18 a complete top. 

19 THE WITNESS: Correct. 

2 0 COMMISSIONER BALCH: Slope of cover 

21 m a t e r i a l , t h a t would r e a l l y j u s t address the r u n o f f . 

22 THE WITNESS: I f you increase the slope of 

23 the cover m a t e r i a l more of the water would run o f f 

24 r a t h e r than go down. 

25 COMMISSIONER BALCH: So you are pushing 
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any m a t e r i a l o f f t o the sides? 

2 THE WITNESS: Correct. Any p r e c i p i t a t i o n 

3 would slope away and not proceed down. 

4 COMMISSIONER BALCH: I t h i n k Dr. Neeper 

5 was asking you about s l o p i n g your model and you had 

6 a 1 percent? 

7 THE WITNESS: Yeah, I stayed w i t h 1 

8 percent slope. 

9 COMMISSIONER BALCH: Was t h a t f o r a l l 

10 l a y e r s or j u s t the surface? 

11 THE WITNESS: The surface l a y e r i s the 

12 only l a y e r i n my model t h a t had a slope t o i t . 

13 Obviously, you can set a slope on. I f you have a 

14 l i n e r , you can have t h a t there and then you can have 

15 the slope on the l i n e r , too. 

16 COMMISSIONER BALCH: I f you were t o model 

17 a slope on the l i n e r on the bottom of the p i t --

18 THE WITNESS: On the top or bottom? 

19 COMMISSIONER BALCH: Bottom. 

20 THE WITNESS: On the bottom i t wouldn't 

21 make a d i f f e r e n c e . 

22 COMMISSIONER BALCH: Not running the 

23 m a t e r i a l out t o one end and concentrating i t ? 

24 THE WITNESS: The way the l i n e r i s set up 

25 i n the model, obviously the bottom l i n e r i s j 
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1 contained. I t ' s concave. 

2 COMMISSIONER BALCH: Then the most 

3 s e n s i t i v e v a r i a b l e , you said, was the evaporative 

4 zone? 

5 THE WITNESS: That's c o r r e c t . 

6 COMMISSIONER BALCH: What was the range of 

7 values t h a t you used? 

8 THE WITNESS: I s t a r t e d w i t h 20 and said 

9 t h i s i s i n t e r e s t i n g and d i d some research on each of 

10 the v a r i a b l e s t o get a b e t t e r understanding of t h a t , 

11 and I d i d 30, I d i d 60. Obviously, I could only do 

12 60 i f I put f i v e f e e t of cover on there. 

13 COMMISSIONER BALCH: Did you see an 

14 advantage from 60 t o 48? 

15 THE WITNESS: I t ' s more -- i t ' s not 

16 e x a c t l y but I be l i e v e i t ' s more an exponential 

17 e f f e c t . The more you -- what I was --my v i s u a l 

18 r e p r e s e n t a t i o n , when I used i t , i t had more of an 

19 exponential e f f e c t . 

20 COMMISSIONER BALCH: On which end? 

21 THE WITNESS: On the i n f i l t r a t i o n scale. 

22 So as you moved up from 20 on up the l i n e t o 60 i t 

23 made a s i g n i f i c a n t d i f f e r e n c e . 

24 COMMISSIONER BALCH: Okay. Thanks f o r 

25 doing the s e n s i t i v i t y study. We don't always get 
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1 t h a t . L e t 1 s see. Another important f a c t o r f o r 

2 making a model u s e f u l f o r p r o v i d i n g data i s you need 

3 an o b j e c t i v e s e l e c t i o n of in p u t values. That's one 

4 of the reasons why I was questioning each v a r i a b l e . 

5 B a s i c a l l y , i t ' s p r e t t y easy t o t r i c k ourselves by 

6 s e l e c t i n g v a r i a b l e s which are maybe not 

7 re p r e s e n t a t i v e or which could be a best or worst 

8 case scenario. I have one or two questions r e l a t i n g 

9 t o r i s k . 

10 You made some a l l u s i o n s t o p i c k i n g 

11 p o t e n t i a l l y a worst case scenario and some people 

12 w i l l say t h a t you want t o . T a l k i n g about you have 

13 t o use the worst case scenario i n some of your 

14 models. Kind of i n general f o r the models you ran, 

15 I know a l o t of i t was based o f f of previous OCD 

16 models, but how would you cha r a c t e r i z e input 

17 s e l e c t i o n f o r your p a r t i c u l a r model? 

18 THE WITNESS: How would I characterize the 

19 i n p u t --

2 0 COMMISSIONER BALCH: Well, d i d you t r y t o 

21 p i c k the v a r i a b l e s c o n s e r v a t i v e l y i n a best 

22 case/worst case/representative --

23 THE WITNESS: I guess I t r i e d t o have a 

24 r e p r e s e n t a t i v e approach r a t h e r than p i c k -- you 

25 know, f o r instance, on p r e c i p i t a t i o n values you can 
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1 p u l l up a map of Southeast New Mexico and look at 

2 the d i f f e r e n t datasets and there's d i f f e r e n t gauging 

3 s t a t i o n s t h a t handle p r e c i p i t a t i o n i n t h a t area and 

4 obviously I went -- much of the data wasn't 

5 convenient but I could c l i c k on i t and look through 

6 and get what's the average p r e c i p i t a t i o n values at 

7 a l l these data p o i n t s . I s t h i s high, i s t h i s low, 

8 i s t h i s r e p r e s e n t a t i v e . So what I t r i e d t o do was 

9 cover the range f o r s p e c i f i c a l l y Southeast New 

10 Mexico. That was more of my focus. So a 

11 r e p r e s e n t a t i v e approach. 

12 COMMISSIONER BALCH: You weren't p i c k i n g 

13 values on the t a i l end of d i s t r i b u t i o n ? 

14 THE WITNESS: I was not p i c k i n g values on 

15 the t a i l end, no. 

16 COMMISSIONER BALCH: No 1950s Carlsbad 

17 f l o o d but also no extreme drought? 

18 THE WITNESS: Right. But I t r i e d t o , I 

19 guess -- I was s e n s i t i v e t o when I adjusted the 

20 p r e c i p i t a t i o n from the O i l Conservation D i v i s i o n ' s 

21 p r e c i p i t a t i o n f i g u r e s I wanted t o see what does t h a t 

22 look a t from a high/low p r e c i p i t a t i o n values. And 

23 t h a t ' s what was i n t e r e s t i n g f o r me t o look at the 

24 outputs. I d i d n ' t go i n t o the in p u t f i l e , the d a i l y 

25 i n p u t f i l e t h a t was created but I looked at the 
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1 output and i t showed what the peak was. I t was fou r 

2 inches d a i l y maximum p r e c i p i t a t i o n as opposed t o , I 

3 t h i n k i t was, 1.97 f o r Hobbs. But I couldn't t e l l 

4 you i f the next day i t was dry e n t i r e l y or they got 

5 another three inches of r a i n the second day. I 

6 couldn't t e l l you t h a t . 

7 COMMISSIONER BALCH: You were asked about 

8 the Walvoord and Scanlon study w i t h a low values i n 

9 the .01 range and you mentioned the high values 

10 might be around 8. Was t h a t study s p e c i f i c t o the 

11 Southwest or New Mexico? 

12 THE WITNESS: The Walvoord and Scanlon 

13 study was f o r a r i d / s e m i a r i d environments. Could be 

14 as low as t h a t . Dr. Stephens' summary m a t e r i a l 

15 references a l l of the i n f i l t r a t i o n rates t h a t are 

16 a v a i l a b l e t o -- t h a t he found a v a i l a b l e , i n c l u d i n g 

17 some he authored and took himself. 

18 COMMISSIONER BALCH: So I don't want you 

19 t o give h i s data and testimony, so you don't have t o 

20 i f you don't want t o , but what would a t y p i c a l New 

21 Mexico value be? 

22 THE WITNESS: I be l i e v e the value t h a t I 

23 used. 

24 COMMISSIONER BALCH: Around one and a 

25 h a l f ? 
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1 THE WITNESS: I t h i n k i t could be as much 

2 as three as a t y p i c a l f i g u r e . I f I can have a 

3 second. His summary sentence says, " I n New Mexico 

4 t y p i c a l d i f f u s e n a t u r a l recharge r a t e s are roughly a 

5 few t o less than t e n m i l l i m e t e r s per year; t h a t i s , 

6 f r a c t i o n s of an inc h per year." That's Page 2 of 

7 h i s r e p o r t , "Fate and Transport Modeling of Chloride 

8 and V o l a t i l e Constituents i n D r i l l i n g Reserve P i t s 

9 i n New Mexico." 

10 COMMISSIONER BALCH: So the range i s 

11 e s s e n t i a l l y zero t o ten m i l l i m e t e r s . 

12 THE WITNESS: Ten i s what he sa i d but I 

13 t h i n k he's being generous on the high end i f you 

14 look at the numbers. 

15 COMMISSIONER BALCH: For New Mexico, the 

16 o i l and gas producing regions are i s o l a t e d 

17 r e g i o n a l l y . You're not going t o have your maximum 

18 r a i n r a t e s n e c e s s a r i l y i n c e r t a i n p a r t s of the 

19 s t a t e , so f o r the northeast, t h a t ' s more a r i d i n 

20 your understanding? 

21 THE WITNESS: I n my understanding. I 

22 guess coming back t o the 2007 hearing where the O i l 

23 Conservation D i v i s i o n selected Dulce, New Mexico as 

24 a re p r e s e n t a t i v e c o n d i t i o n f o r the northwest, I 

25 t h i n k many of us may have d r i v e n up through t h a t 
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1 area and i t ' s not -- i t ' s a l i t t l e b i t d i f f e r e n t . 

2 The f o l i a g e i s d i f f e r e n t on the ground and I t h i n k 

3 the e l e v a t i o n and the p r e c i p i t a t i o n , temperature. 

4 COMMISSIONER BALCH: Not l i k e d r i v i n g by 

5 Shiprock. 

6 THE WITNESS: Or Lybrook, New Mexico or 

7 Aztec. Farmington i s a l i t t l e d i f f e r e n t . 

8 COMMISSIONER BALCH: Then the southeast i s 

9 also r e l a t i v e l y a r i d compared t o other p a r t s of the 

10 State? 

11 THE WITNESS: I be l i e v e so. Obviously as 

12 you move up i n e l e v a t i o n the co n d i t i o n s change, and 

13 t h a t ' s why e s p e c i a l l y f o r Southeast New Mexico I 

14 t r i e d t o take a range of the l o c a t i o n s t o give 

15 r e p r e s e n t a t i v e values t o see i f one was high, one 

16 was low. 

17 COMMISSIONER BALCH: That's a good lead 

18 i n t o my l a s t c r i t e r i a r e a l l y f o r model 

19 c h a r a c t e r i z a t i o n and t h a t ' s v e r i f i c a t i o n of the 

20 r e s u l t s . Like I said, you can do t h a t by exclusion 

21 t e s t i n g . You can check your r e s u l t s versus 

22 published data or other previous studies. So my 

23 f i r s t question, and I t h i n k I know the answer, was 

24 here a d i r e c t attempt t o t r y t o v e r i f y your data by 

25 any s o r t of exclusion t e s t i n g ? 
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1 THE WITNESS: No. I u t i l i z e d the checking 

2 w i t h published l i t e r a t u r e . I brought a stack of the 

3 m a t e r i a l t h a t I have, researched t o see does i t f a l l 

4 i n the range f o r our climate c o n d i t i o n s , and 

5 obviously the s o i l c o n d i t i o n s make a d i f f e r e n c e . 

6 COMMISSIONER BALCH: Would the software 

7 even allow you t o do t h a t s o r t of t e s t i n g ? 

8 THE WITNESS: I don't know i f i t would. I 

9 don't know. I t h i n k when you say exclusion t e s t i n g 

10 I guess I'm t r y i n g t o f i g u r e out --

11 COMMISSIONER BALCH: I t ' s not a p r e d i c t i v e 

12 model. Well, i t i s , because you are using i t t o say 

13 i n 5,000 years t h i s amount of c h l o r i d e w i l l make i t 

14 t o 100 f e e t away. 

15 THE WITNESS: I guess I am t r y i n g t o 

16 f i g u r e out approaching i t from exclusion, are we 

17 excluding v a r i a b l e s ? I guess I am t r y i n g t o 

18 understand the question. 

19 COMMISSIONER BALCH: Well, i n t h i s 

2 0 p a r t i c u l a r s o r t of model I would probably t r y t o 

21 exclude some p r e d i c t e d r e s u l t s but you don't 

22 a c t u a l l y have data t o compare t h a t t o . The best 

23 data --

24 THE WITNESS: R i g h t . I d i d n ' t exclude any 

25 r e s u l t s , o b v i o u s l y , t o say t h i s i s an o u t l i e r , t h i s 
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1 i s -- you know, from my p r e s e n t a t i o n . I j u s t --

2 COMMISSIONER BALCH: Well, t h a t wasn't the 

3 d i r e c t i o n I was.going. 

4 THE WITNESS: Okay. 

5 COMMISSIONER BALCH: Exclusion t e s t i n g i s 

6 you have ten years worth of data. You have a model 

7 t h a t can p r e d i c t data t o some f u t u r e p o i n t . You 

8 c a l i b r a t e the model or the h i s t o r y match or whatever 

9 w i t h nine years of the data and then you use the 

10 r e s u l t a n t model t o p r e d i c t what w i l l happen i n the 

11 year ten and then you compare i t t o your observed 

12 data. 

13 THE WITNESS: Right. Which you would then 

14 have or s h o r t l y there have. I d i d not do t h a t . I 

15 don't know i f t h i s model could do t h a t . I t h i n k 

16 t h a t ' s where the study t h a t was done by 

17 ConocoPhillips excavating a p i t i s very u s e f u l 

18 i n f o r m a t i o n because i t was done 4 0 years ago and now 

19 you are t a k i n g an a c t u a l p o i n t today. 

20 COMMISSIONER BALCH: That was k i n d of my 

21 question because there i s some a c t u a l measured data 

22 out there t h a t could be used t o check models. I 

23 don't know i f i t could be used t o check t h i s model. 

24 However, the r e s u l t s of t h a t study can be used t o 

25 v a l i d a t e by comparison. 
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1 THE WITNESS: I t h i n k I be l i e v e t h a t w i l l 

2 be a u s e f u l study and I'm sure Dr. Buchanan would 

3 l i k e t o do a d d i t i o n a l research as w e l l . 

4 COMMISSIONER BALCH: A d d i t i o n a l research, 

5 yeah. I thought one of the answers t o thi n g s from 

6 Dr. Buchanan's work at the Conoco s i t e and also 

7 from -- I t h i n k i t was Dr. Neeper's f i e l d studies 

8 was the s a l t bulge t h a t r e a l l y seemed t o provide a 

9 c o n t r o l on i n f i l t r a t i o n . Does t h i s model give you 

10 any s o r t of a s a l t bulge? 

11 THE WITNESS: No, i t j u s t -- everything i s 

12 moving down. 

13 COMMISSIONER BALCH: So one t h i n g t h a t --

14 you know, by analogy, when we are doing a c i d gas 

15 i n j e c t i o n we are lo o k i n g a t a c i d gas i n j e c t i o n , C02 

16 i n p a r t i c u l a r , a l o t of times people w i l l present 

17 you w i t h a p u r e l y v o l u m e t r i c computation and the 

18 extent of the C02 a f t e r some amount of time without 

19 t a k i n g i n t o regard r e a c t i v e t r a n s p o r t , thermal 

20 e f f e c t s and other t h i n g s t h a t could f u r t h e r reduce 

21 t h a t distance. Do you t h i n k t h a t your model not 

22 presenting a s a l t bulge would i n h e r e n t l y present i t 

23 as a s o r t of a conservative estimate or i s i t 

24 i r r e l e v a n t ? 

25 THE WITNESS: I d i d n ' t look at i t from the 

PAUL BACA PROFESSIONAL COURT REPORTERS 
cc0742a1 -5641 -4ffe-9ed7-df8dab165405 



Page 1610 

1 standpoint t h a t you're t a l k i n g about. I'm a c t u a l l y 

2 going t o s h i f t models and gears, because your 

3 question i s d i r e c t e d more towards t h a t upper p o r t i o n 

4 of the s o i l . I'm going t o f l i p t h a t around and take 

5 i t t o the h o r i z o n t a l p o r t i o n of the a q u i f e r from the 

6 bottom of the reserve p i t over t o the receptor w e l l 

7 where I am not a l l o w i n g -- i n the upper p o r t i o n of 

8 the vadose zone also there was no decay of the 

9 contaminant whether b i o l o g i c a l l y or by the 

10 b i o l o g i c a l containment or el o n g a t i o n or spreading. 

11 So I t h i n k the answer, the r e s u l t a n t i s 

12 very -- more worst case, I guess. That would be the 

13 quickest t h a t i t would a r r i v e at the receptor. 

14 COMMISSIONER BALCH: Not t a k i n g i n t o 

15 account other v a r i a b l e s t h a t were entered? 

16 THE WITNESS: That's c o r r e c t . Like the 

17 O i l Conservation D i v i s i o n d i d . They also d i d not 

18 t r y t o slow down the a r r i v a l of the contaminant w i t h 

19 r e a l world e f f e c t s . 

2 0 COMMISSIONER BALCH: Just a couple other 

21 general model questions. So i t ' s not working the 

22 c e l l s , i t ' s going p o i n t t o p o i n t , l a y e r t o layer. 

23 When you get t o the Multimed p a r t you are f l i p p i n g 

24 the l a y e r sideways and then you are t a l k i n g about 

25 t h a t . How many la y e r s i n the Multimed p o r t i o n do 
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1 you have? 

2 THE WITNESS: I don 11 know. 

3 COMMISSIONER BALCH: Is t h a t an 

4 i n t e r n a l --

5 THE WITNESS: Yes. But t o come back t o --

6 there's obviously some c e l l p o r t i o n i n the recipe 

7 box of the evaporative zone depth p o r t i o n , but then 

8 beyond t h a t p o i n t I t h i n k we are de a l i n g w i t h l a y e r 

9 boundary, e n t r y a t one l a y e r , e x i t out the other 

10 side. There weren't -- t h a t was one c e l l , I guess 

11 i s how I am v i s u a l i z i n g t h a t through the HELP model. 

12 When i t reaches the a q u i f e r I'm not c e r t a i n of the 

13 c e l l s i z e . 

14 COMMISSIONER BALCH: You don't know how 

15 many steps i t takes? 

16 THE WITNESS: Correct. I don't know. 

17 COMMISSIONER BALCH: You give i t the set 

18 distance and i t gives i t the time of t r a n s p o r t t o 

19 t h a t place, t h a t p a r t i c u l a r core and molecule? 

2 0 THE WITNESS: Yes. 

21 COMMISSIONER BALCH: So i n the model 

22 i t s e l f i n t e r n a l l y , do you know what the time steps 

23 were or was t h a t time step v a r i a b l e ? 

24 THE WITNESS: Yes, I d i d vary the time 

25 steps. I n f a c t , t h a t ' s what I had t o use. I d i d n ' t 
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2 computing power you have t o s e l e c t the time step 

3 ranges f o r c a l c u l a t i o n s , so I d i d vary t h a t , of 

4 course, t o f i n d the i n i t i a l a r r i v a l of the 

5 contaminant and the peak contaminant l e v e l . 

6 COMMISSIONER BALCH: What time step d i d 

7 you end up w i t h on your models? 

8 THE WITNESS: I t v a r i e d . I t would be 

9 l i s t e d on the output runs. Probably 200-year 

10 increments but i n order t o i d e n t i f y the a r r i v a l . 

11 COMMISSIONER BALCH: Times steps were set 

12 by the program i n t e r n a l l y ? 

13 THE WITNESS: I would set them. I t has a 

14 fe a t u r e . Are you i n t e r e s t e d i n l o o k i n g at -- what 

15 time frames are you i n t e r e s t e d i n loo k i n g at? 

16 COMMISSIONER BALCH: A l o t of times i n a 

17 s i m u l a t i o n you w i l l do short time steps where t h i n g s 

18 are changing f a s t and long time steps when things 

19 are changing slow. I s there any dynamic changing 

20 the time steps i n the model? 

21 THE WITNESS: There r e a l l y wasn't, but I 

22 u t i l i z e d t h a t conceptual technique t o f i n d , 

23 obviously, the peak conc e n t r a t i o n p o i n t . Because i f 

24 I s t a r t e d and i t was over a 200-year time p e r i o d f o r 

25 a r r i v a l , i t might be higher at some incremental 
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1 p o i n t between t h a t . And so I looked at t h a t . 

2 COMMISSIONER BALCH: You d i d a s e n s i t i v i t y 

3 study on the time step? 

4 THE WITNESS: Just t o see, you know, those 

5 50 years. Because say i t a r r i v e d a t 3000 years t o 

6 3200 years, I would take more time steps i n between 

7 3000 t o 3200 t o get a b e t t e r f e e l f o r , you know, the 

8 contaminant concentrations through t h a t time p e r i o d 

9 of a r r i v a l . 

10 COMMISSIONER BALCH: Was there a p a r a l l e l 

11 a n a l y s i s done by OCD i n 2007/2009? 

12 THE WITNESS: I would assume. 

13 COMMISSIONER BALCH: Do you know what time 

14 steps they used? 

15 THE WITNESS: I t ' s referenced on t h e i r 

16 r e p o r t s . They used -- both the O i l Conservation 

17 D i v i s i o n and my representations selected 20 time 

18 steps t o present on the output p l o t s or output 

19 r e p o r t s . I found when you use more than t h a t , I 

2 0 don't know i f i t ' s an i n t e r n a l -- the pages s t a r t t o 

21 p r i n t out i n not a u s e r - f r i e n d l y fashion. 

22 COMMISSIONER BALCH: I f you have 10,000 

23 time steps you have a l o t of pages. 

24 THE WITNESS: Just the representations and 

25 the columns, i t doesn't p r i n t very w e l l , so I t r i e d 
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t o s t i c k w i t h the same 20 t h a t was convenient. 

2 COMMISSIONER BALCH: So something l i k e 25 

3 time steps from the bottom of the waste s i t e where 

4 the m a t e r i a l reaches the a q u i f e r e s s e n t i a l l y and 

5 then i t s t r a n s p o r t over? 

6 THE WITNESS: Yes. 

7 COMMISSIONER BALCH: You also mentioned 

8 t h a t you d i d s e n s i t i v i t y study on the mixing depth 

9 f o r Multimed? 

10 THE WITNESS: Yes. 

11 COMMISSIONER BALCH: And t h a t --

12 THE WITNESS: I f you reduce the mixing 

13 zone i n t e r v a l i t increased the concentration t h a t 

14 would a r r i v e a t the receptor. 

15 COMMISSIONER BALCH: The mixing zone would 

16 be t r a n s p o r t e d across the model because t h a t ' s the 

17 p o r t i o n of the a q u i f e r t h a t ' s impacted i s 

18 e s s e n t i a l l y the mixing zone? 

19 THE WITNESS: Correct, the way t h i s model 

20 works. So any d i l u t i o n t h a t would occur would be 

21 l i m i t e d t o the fou r inches. 

22 COMMISSIONER BALCH: Okay. 

23 THE WITNESS: When fou r inches was used. 

24 I t ' s l i m i t e d t o ten f e e t when ten f e e t i s used. 

25 COMMISSIONER BALCH: So you are comparing 
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1 remarkably d i f f e r e n t volumes of water. J 

2 THE WITNESS: Yes. And/or you have no 

3 d i l u t i o n of your contaminant when you only have fo u r 

4 inches i n an a q u i f e r . 

5 COMMISSIONER BALCH: I t h i n k Dr. Neeper 

6 t e s t i f i e d t h a t the f u s i o n would cause you t o 

7 probably cover the e n t i r e zone. 

8 THE WITNESS: That's what I r e c a l l him 

9 saying also. 

10 COMMISSIONER BALCH: So i f you d i d i t w i t h 

11 a 16 -- t h r e e - f o o t t h i c k a q u i f e r , d i d you run t h a t 

12 case? 

13 THE WITNESS: I d i d not because I was 

14 a n t i c i p a t i n g t h a t i t would be d i f f i c u l t t o determine 

15 the a r r i v a l of the contaminant. 

16 COMMISSIONER BALCH: Why would t h a t be? 

17 THE WITNESS: Just on the r e s o l u t i o n of 

18 the time steps and the p r i n t o u t . 

19 COMMISSIONER BALCH: I t would take too 

20 many steps? 

21 THE WITNESS: As you may r e c a l l , I was 

22 searching f o r one m i l l i g r a m per l i t e r of a r r i v a l 

23 from an i n i t i a l i n p ut of 100,000 m i l l i g r a m s per 

24 l i t e r i n the source and i t peaked at 68 at a 

25 t e n - f o o t mixing zone. 
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1 COMMISSIONER BALCH: Okay. Five more 

2 questions but they should be sh o r t . Just a couple 

3 other follow-ups. Mr. Dangler t a l k e d about r i s k and 

4 the appropriateness of s e l e c t i n g worst case 

5 scenario. Maybe I'm too pragmatic but I s t a r t e d t o 

6 t h i n k i f you always took the worst case scenario i n 

7 c o n s i d e r a t i o n you would never be able t o make a 

8 business d e c i s i o n . For example, i f you had a 1 

9 percent r i s k t h a t your geologic map was o f f by one 

10 contour some way, from a business perspective what 

11 l e v e l of r i s k i s -- where do you balance the 

12 acceptable r i s k versus the worst case scenario? 

13 THE WITNESS: I t h i n k you need t o look at 

14 what are the important v a r i a b l e s i n the de c i s i o n . 

15 You know, mathematically i f you decide there's 100 

16 v a r i a b l e s t h a t need t o go i n t o t h i s and you have a 

17 99 percent success/l percent e r r o r on t h a t but you 

18 use t h a t f o r a l l 100 v a r i a b l e s , i t ' s going t o t e l l 

19 you never do the p r o j e c t even though there's r e a l l y 

20 only a 1 percent r i s k i n a l l of the 100 v a r i a b l e s . 

21 So you need t o use your experience. 

22 COMMISSIONER BALCH: I s i t r e a l l y more --

23 going back t o Ms. Denomy's testimony, s o r t of a 

24 p o r t f o l i o of r i s k balance r a t h e r than an i n d i v i d u a l 

25 case balance f o r r i s k ? 
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1 THE WITNESS: You need t o be -- when you 

2 are l o o k i n g at r i s k you need t o be w e l l educated i n 

3 the importance of the various parameters t o 

4 understand the impacts and choose accordingly. 

5 COMMISSIONER BALCH: Another question by 

6 Mr. Dangler was about h y d r a u l i c f r a c t u r i n g . 

7 Obviously, i f you are be f r a c t u r i n g at 8,000 f e e t 

8 you w i l l not have a f r a c t u r e t h a t ' s going t o a f f e c t 

9 the groundwater. I f you are f r a c t u r i n g at 800 f e e t , 

10 would you care t o comment on l i m i t i n g f a c t o r s f o r 

11 v e r t i c a l extension of h y d r a u l i c f r a c t u r e s ? 

12 THE WITNESS: My understanding i s t h a t i t 

13 would not f r a c t u r e v e r t i c a l l y t o come up towards the 

14 surface. I t would be more -- there's not 

15 c o n f i n i n g -- there's not c o n f i n i n g stresses on top 

16 of -- at the shallow depths. To come back t o the 

17 h y d r a u l i c f r a c t u r i n g of shale gas w e l l s , f o r 

18 instance, and normal o i l and gas w e l l s , I don't see 

19 any impact w i t h regard t o the vadose zone and the 

2 0 HELP model. 

21 COMMISSIONER BALCH: So i f you f r a c t u r e at 

22 an i n t e r v a l , the f r a c t u r e i s going t o go i n a 

23 d i r e c t i o n based upon stress? 

24 THE WITNESS: Perpendicular t o l e a s t 

25 p r i n c i p a l s t r e s s . 
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1 COMMISSIONER BALCH: And where i s the 

2 l e a s t p r i n c i p a l stress? T y p i c a l l y v e r t i c a l , i s n ' t 

3 i t ? 

4 THE WITNESS: Normally, yes. 

5 COMMISSIONER BALCH: So f r a c t u r e s w i l l 

6 tend t o go h o r i z o n t a l r a t h e r than v e r t i c a l . 

7 THE WITNESS: Right. They do have a 

8 height component t o them but t h a t ' s t y p i c a l l y 

9 bounded by the v a r i a b i l i t y i n the rock l a y e r s . 

10 COMMISSIONER BALCH: Dr. Neeper was asking 

11 about where you coming i n t o one of Dr. Neeper's 

12 questions the necessity of having your p i t l o c a t i o n 

13 on the map, the C 144 form. And I t h i n k t o my 

14 t h i n k i n g you would have t o have t h a t on t h a t form 

15 because you are going t o t r y t o geo-reference t h a t 

16 l o c a t i o n t o surface or subsurface l o c a t i o n s . I 

17 don't t h i n k j u s t having i t on the APD would be 

18 adequate f o r t h a t case. 

19 THE WITNESS: I don't know t h a t I agree. 

20 The p l a t s t h a t we f i l e have, of course, the l a t i t u d e 

21 and longitude p o s i t i o n and are to - s c a l e p l a t s of the 

22 w e l l l o c a t i o n . 

23 COMMISSIONER BALCH: Okay. 

24 THE WITNESS: So when the p i t i s 

25 i d e n t i f i e d on the w e l l l o c a t i o n w i t h i n s i x t o 13 
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1 f e e t of the wellhead on the non-working side of the 

2 w e l l l o c a t i o n which i s drawn i n , I t h i n k w i t h i n s i x 

3 t o 13 f e e t of i d e n t i f i c a t i o n ' o n an e x i s t i n g p l a t , 

4 given the size of a p i t , should allow f o r i t s 

5 i d e n t i f i c a t i o n . . . 

6 COMMISSIONER BALCH: I f you go t o OCD 

7 o n l i n e and p u l l the f i l e s f o r the w e l l , the APD i s 

8 going t o have the i n f o r m a t i o n on that? 

9 THE WITNESS: Correct. 

10 COMMISSIONER BALCH: Dr. Neeper also asked 

11 you about m u l t i p l e w e l l impacts i f you had several 

12 p i t s b u r i e d w i t h i n 100 f e e t of a p a r t i c u l a r w e l l . 

13 What would the t y p i c a l spacing of p i t s be a t , say, 

14 48 per spacing? I s t h a t a very t i g h t spacing i n New 

15 Mexico? 

16 THE WITNESS: I p r e f e r t o -- I don't want 

17 t o be Dan Ar t h u r i n testimony. I would have t o draw 

18 i t out and represent a square mile f o r me i n order 

19 t o give you an accurate answer. 

20 COMMISSIONER BALCH: So you have 16 g r i d s . 

21 THE WITNESS: Right. 

22 COMMISSIONER BALCH: One-eighth of a mile, 

23 660 f e e t between i d e a l w e l l l o c a t i o n s . Obviously, 

24 you can have w e l l s t h a t are close r t o one end of the 

25 boundary or not. 
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1 THE WITNESS: I t ' s ' p o s s i b l e t h a t i f you 

2 d r i l l more than one w e l l from a pad, f o r instance, 

3 you may only have one p i t f o r --

4 COMMISSIONER BALCH: That's why I d i d n ' t 

5 ask you f o r ten-acre spacing. Because i f you were 

6 t h a t close you were probably not using -- probably 

7 doing m u l t i - w e l l management or v e r t i c a l / h o r i z o n t a l . 

8 THE WITNESS: Yes. 

9 COMMISSIONER BALCH: I came up w i t h about 

10 330 f e e t between -- i f you put an i d e a l water w e l l 

11 i n between two w e l l l o c a t i o n s t h a t were centered i n 

12 a 40-acre spacing, i t would be 330 f e e t minus 

13 whatever the dimensions of the p i t were. 

14 THE WITNESS: Sounds c o r r e c t . 

15 COMMISSIONER BALCH: And you went t o 20 

16 acres, t h a t would be about 13 0 or so fe e t once you 

17 p i c k out the p i t boundaries. So you would be at 

18 20-acre spacing before you got t o the scenario where 

19 you had the p o s s i b i l i t y of having m u l t i p l e p i t s 

20 reaching 100 f e e t t o groundwater. 

21 THE WITNESS: That sounds reasonable. 

22 COMMISSIONER BALCH: I want t o check my 

23 math because I don't t h i n k w e l l i n acres. 

24 THE WITNESS: That sounds c o r r e c t . 

25 COMMISSIONER BALCH: One other follow-up 
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1 t o Dr. Neeper's examination. A l l the i n f i l t r a t i o n 

2 b a s i c a l l y being d i v i d e d i n the top fo u r f e e t or so, 

3 would t h a t vary s i g n i f i c a n t l y i f you went t o a 

4 l o c a t i o n where you had 60 inches of r a i n instead of 

5 14 or 15? Do you t h i n k -- i s i t always going t o 

6 stay i n t h a t top c a l c u l a t i o n ? 

7 THE WITNESS: I f you are i n an area t h a t 

8 had 60 inches of p r e c i p i t a t i o n , I b e l i e v e your 

9 evaporative zone depth would not be 48 inches. I t 

10 would be much shallower. 

11 COMMISSIONER BALCH: But i s t h a t something 

12 t h a t you set as a model parameter or would the model 

13 allow i n f i l t r a t i o n t o occur i n t o the second l a y e r or 

14 t h i r d layer? 

15 THE WITNESS: You s e l e c t the evaporative 

16 zone depth. 

17 COMMISSIONER BALCH: You would s e l e c t the 

18 more appropriate --

19 THE WITNESS: Correct. You could 

20 obviously run the model w i t h 60 inches of 

21 p r e c i p i t a t i o n w i t h t h a t evaporative zone depth, but 

22 i t would be obvious i f you were l o o k i n g at 

23 r e p r e s e n t a t i v e c o n d i t i o n s f o r what you were modeling 

24 t h a t the t r u e evaporative zone depth there would be 

25 much lower. 
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1 COMMISSIONER BALCH: And the l a s t question 

2 I have i s something r a i s e d by Commissioner Bloom on 

3 the S p i l l Rule. You im p l i e d t h a t the S p i l l Rule 

4 would cover these l i t t l e minor d i s c o l o r a t i o n s or 

5 wetness or less than f i v e - b a r r e l s p i l l s . I know 

6 there's not a very formal process there, but do you 

7 a c t u a l l y make a n o t i c e or r e p o r t f o r a 

8 l e s s - t h a n - f i v e - b a r r e l s p i l l i n the S p i l l Rule? 

9 THE WITNESS: I b e l i e v e some companies are 

10 t r a c k i n g . 

11 COMMISSIONER BALCH: But i s i t r e q u i r e d 

12 f o r them t o r e p o r t t o OCD? 

13 THE WITNESS: I don't b e l i e v e so. I don't 

14 b e l i e v e so. 

15 COMMISSIONER BALCH: For less than f i v e 

16 b a r r e l s ? 

17 THE WITNESS: No. 

18 COMMISSIONER BALCH: That's a l l . 

19 CHAIRPERSON BAILEY: Ten-minute break. 

2 0 (Note: The hearing stood i n recess at 

21 10:37 t o 10 : 53.) 

22 CHAIRPERSON BAILEY: Mr. M u l l i n s , you have 

23 had a break. You have gone th rough the process. 

24 I ' m a b o t t o m - l i n e k i n d o f person and I ' m going t o 

25 ask you r e s u l t s . L e t ' s go s p e c i f i c a l l y t o E x h i b i t 
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1 16, Page No. 4. I w i l l ask you a bunch of very 

2 simple, very c l e a r questions so I can get very 

3 simple, very c l e a r answers because t o me these 

4 s l i d e s are p i v o t a l f o r t h i s commission. Are you 

5 there? 

6 THE WITNESS: I f o r g o t t o t u r n on the 

7 p r o j e c t o r . Yes. 

8 CHAIRPERSON BAILEY: This s l i d e i s labeled 

9 2 5 Feet t o Groundwater Low Chloride Focus. So l e t ' s 

10 get some of these parameters very c l e a r . This i s 25 

11 f e e t t o groundwater from the bottom of the d r i l l i n g 

12 p i t t h a t has been b u r i e d i n place w i t h the taco 

13 process where there's no top l i n e r ? 

14 THE WITNESS: That's c o r r e c t , which would 

15 be shown on the p r i o r e x h i b i t , E x h i b i t 3, yes. 

16 CHAIRPERSON BAILEY: So we have a d e f i n i t e 

17 connection between the p r i o r E x h i b i t 3 and t h i s Page 

18 No. 4? 

19 THE WITNESS: That's c o r r e c t . 

2 0 CHAIRPERSON BAILEY: One does r e l a t e t o 

21 the other? 

22 THE WITNESS: Yes. 

23 CHAIRPERSON BAILEY: Low c h l o r i d e , we ' re 

24 t a l k i n g about the 15,000 p a r t s per m i l l i o n 

25 c h l o r i d e s . 
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THE WITNESS: I n a l i q u i d . 

2 CHAIRPERSON BAILEY: I n a l i q u i d , yes. 

3 But f o r t h i s b u r i a l of the d r i l l i n g p i t waste the 

4 p i t s have been d r i e d t o the p o i n t where they pass 

5 the p a i n t f i l t e r t e s t and have been s t a b i l i z e d . 

6 THE WITNESS: Yes. 

7 CHAIRPERSON BAILEY: What i s the t y p i c a l 

8 depth of a d r i l l i n g p i t ? I know i t ' s going t o vary. 

9 I know there are a l o t of v a r i a b l e s but what would 

10 be a t y p i c a l p i t depth? 

11 THE WITNESS: I be l i e v e the - - a s you 

12 said, i t v a r i e s . The r e p r e s e n t a t i o n i s t h a t the 

13 depth i s 16 1/2 f e e t . I b e l i e v e t h a t ' s a reasonable 

14 depth f o r a d r i l l i n g temporary reserve p i t , 

15 e s p e c i a l l y i n the northwest where we j u s t enter from 

16 one side and work back and f o r t h . 

17 CHAIRPERSON BAILEY: So we can c a l l i t 2 0 

18 f e e t . I t ' s j u s t a nice round number. 

19 THE WITNESS: Sure. 

20 CHAIRPERSON BAILEY: Added t o t h i s 25 f e e t 

21 gives us 4 5 f e e t depth t o groundwater from the 

22 surface. 

23 THE WITNESS: That would be c o r r e c t . 

24 CHAIRPERSON BAILEY: So a l l of these 

25 f i g u r e s and f o r anybody who i s i n v e s t i g a t i n g w i l l 

PAUL BACA PROFESSIONAL COURT REPORTERS 
cc0742a1-5641-4ffe-9ed7-df8dab165405 



Page 1625 

1 have t o apply t h i s only where the depth t o 

2 groundwater i s a minimum of 45 f e e t . 

3 THE WITNESS: Yes, l o o k i n g at i t from t h a t 

4 standpoint, t h a t ' s c o r r e c t . 

5 CHAIRPERSON BAILEY: Years u n t i l reaching 

6 100-foot l a t e r a l at 25-foot depth. 

7 THE WITNESS: Yes. 

8 CHAIRPERSON BAILEY: 950 i n Carlsbad and 

9 they never -- the c h l o r i d e s . Let's be s p e c i f i c . 

10 The c h l o r i d e s w i l l not ever reach 100 f o o t l a t e r a l ? 

11 THE WITNESS: I could not determine t h a t 

12 w i t h the r e s o l u t i o n of the contaminant. Because the 

13 i n f i l t r a t i o n r a t e was so low i n Aztec on my 

14 c a l c u l a t i o n s , and i f you reference over t o Carlsbad, 

15 the con c e n t r a t i o n t h a t a r r i v e d a t the receptor was 

16 2.3 m i l l i g r a m s per l i t e r . The i n i t i a l c oncentration 

17 coming out of the bottom of the p i t was 1,000 

18 m i l l i g r a m s per l i t e r , so t h a t i n i t i a l concentration 

19 would have been the same i n Aztec. I t w i l l move and 

20 i t w i l l reach. I could not resolve, u t i l i z i n g the 

21 model t o i d e n t i f y the concentration, because I used 

22 a t h r e s h o l d of one m i l l i g r a m per l i t e r t o i d e n t i f y 

23 the a r r i v a l , and I could not determine t h a t a r r i v a l 

24 i n Aztec but I would not say -- I don't t h i n k i t 

25 would be c o r r e c t t o say t h a t i t would never 
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1 a r r i v e -- t h a t a contaminant would never a r r i v e . I t 

2 would a r r i v e a t so small of a conce n t r a t i o n i t would 

3 be below one m i l l i g r a m per l i t e r . 

4 CHAIRPERSON BAILEY: And t h a t i s when the 

5 receptor i s 100 f e e t h o r i z o n t a l l y from the p i t 

6 l o c a t i o n . 

7 THE WITNESS: That's c o r r e c t . 

8 CHAIRPERSON BAILEY: What i s the len g t h of 

9 time f o r t r u e v e r t i c a l flow? 

10 THE WITNESS: I don't remember o f f the top 

11 of my head. I f I -- I'm t r y i n g t o remember from the 

12 p r i o r modeling t h a t was done. I don't remember i s 

13 the s p e c i f i c answer. I n the 2007 and 2009 modeling 

14 the receptor was e f f e c t i v e l y underneath the p i t . I n 

15 2007 -- I d i d not run t h a t , I guess, t o give you an 

16 answer s p e c i f i c a l l y , and I would -- I don't want t o 

17 give you a wrong answer, but i t would be less time, 

18 s u b s t a n t i a l l y . 

19 I'm going t o hazard a guess. I t would be 

20 h a l f the time, the 500-year range, and t h a t ' s j u s t a 

21 guess t h a t I'm g i v i n g you now. 

22 • CHAIRPERSON BAILEY: Okay. So unless we 

23 go back t o the record f o r 2009, we don't have the 

24 number of years t o reach groundwater at 45 fe e t 

25 below ground surface? 
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1 THE WITNESS: I d i d not run t h a t . I could 

2 obviously do t h a t and present t h a t , but I d i d not 

3 present t h a t run here. I was focusing on the 

4 100-foot distance receptor as opposed t o the 

5 receptor being r i g h t when i t touched the groundwater 

6 i n t h i s instance. 

7 CHAIRPERSON BAILEY: How long would i t 

8 take you t o provide t h a t t o the commission f o r t h i s 

9 hearing f o r t h i s record? 

10 THE WITNESS: My model runs on my other 

11 computer f o r DOS, which I don't have w i t h me here i n 

12 Santa Fe. I could do t h a t as soon as I got back t o 

13 Farmington w i t h i n a day and supply t h a t i n f o r m a t i o n 

14 t o the commission. 

15 CHAIRPERSON BAILEY: So the number of 

16 years f o r the maximum c h l o r i d e c o n c e n t r a t i o n at the 

17 receptor 100 f e e t away from the p i t i s given as 1350 

18 years i n Carlsbad and we don't have the number of 

19 years f o r maximum c h l o r i d e c o n c e n t r a t i o n at a 

20 v e r t i c a l depth. I s t h a t correct? 

21 THE WITNESS: That's c o r r e c t . 

22 CHAIRPERSON BAILEY: So the l a s t f i g u r e we 

23 have of the maximum c h l o r i d e a t 100 f e e t l a t e r a l 

24 distance, we don't have a number f o r v e r t i c a l depth? 

25 THE WITNESS: I do not. I guess the 
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i n f i l t r a t i o n r a t e s would obviously give you the 

2 i n d i c a t i o n of when i t would reach groundwater 

3 s i m p l i s t i c a l l y , but l o o k i n g at what the e f f e c t i v e 

4 p o r o s i t y was, I j u s t want t o make sure I run t h a t 

5 through the model t o give you the accurate answer. 

6 CHAIRPERSON BAILEY: I would l i k e t o have 

7 those three numbers t o complete the record f o r t h i s 

8 hearing. 

9 THE WITNESS: At immediately underneath 

10 the p i t ? 

11 CHAIRPERSON BAILEY: Yes. 

12 THE WITNESS: So --

13 CHAIRPERSON BAILEY: W i t h i n three f e e t . 

14 THE WITNESS: So you would say a receptor 

15 t h a t would be at three f e e t of l a t e r a l depth? 

16 CHAIRPERSON BAILEY: Absolutely. 

17 THE WITNESS: For both the Carlsbad case 

18 and the Aztec case. 

19 CHAIRPERSON BAILEY: Yes. 

20 MR. SMITH: I t needs t o be i n the context 

21 of people being able t o cross-examine the f i g u r e s . 

22 CHAIRPERSON BAILEY: How w i l l we manage 

23 that? 

24 MR. SMITH: Te l e p h o n i c a l l y perhaps. I 

25 would have t o check. I t h i n k you can take 
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1 telephonic. But I don't t h i n k t h a t we can have him 

2 submit c a l c u l a t i o n s t o the commission without the 

3 o p p o r t u n i t y of cross-examination on those. 

4 CHAIRPERSON BAILEY: Well, we w i l l be 

5 d e l i b e r a t i n g probably i n J u l y sometime but 

6 i n f o r m a t i o n would be important f o r any d r a f t 

7 f i n d i n g s and conclusions. 

8 MR. SMITH: I don't doubt t h a t . Just 

9 p r o c e d u r a l l y , I'm saying I t h i n k we want t o make 

10 sure t h a t people have the o p p o r t u n i t y t o cross on 

11 t h a t . I j u s t t h i n k t h a t we have t o allow t h a t . 

12 CHAIRPERSON BAILEY: Or we can take note 

13 of the previous hearings f o r t h a t p o r t i o n of the 

14 record t h a t p e r t a i n s t o v e r t i c a l m i g r a t i o n . 

15 MR. SMITH: You can take s e l e c t i v e 

16 a d m i n i s t r a t i v e n o t i c e of t h a t , but you would also 

17 have t o take a d m i n i s t r a t i v e n o t i c e of a l l 

18 cross-examination. 

19 CHAIRPERSON BAILEY: Maybe t h a t ' s what --

20 w e l l , i t ' s not s p e c i f i c t o 25 f e e t . 

21 MR. SMITH: I t h i n k you are b e t t e r o f f 

22 f i g u r i n g out some way t o allow people t o cross the 

23 witness on whatever f i g u r e s he comes up w i t h , even 

24 i f i t ' s having other -- I don't want t o get shot 

25 here. I don't know what t o t e l l you guys. 
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1 CHAIRPERSON BAILEY: Let's hold t h a t 

2 question f o r a w h i l e . Let's m u l l d o l l a r s t h a t over. 

3 THE WITNESS: I have loc a t e d the e x h i b i t 

4 from the 2007 P i t Rule hearing which i s Case No. 

5 14015. OCD E x h i b i t 21 would be the reference. They 

6 have i n here i n t h e i r r e p r e s e n t a t i o n a t e n - f o o t t o 

7 groundwater and a 50-foot t o groundwater run 

8 s e n s i t i v i t y at 100,000 m i l l i g r a m s per l i t e r 

9 t h r e s h o l d . I f I can look through the e x h i b i t f o r a 

10 few more minutes, there may be a Northwest New 

11 Mexico 50-foot reference. 

12 CHAIRPERSON BAILEY: I f you can look 

13 through d u r i n g lunchtime, you can get t h a t t o us 

14 a f t e r lunch. Because as Commissioner Balch says, we 

15 can e x t r a p o l a t e between ten and 50. 

16 MR. SMITH: I t h i n k t h i s i s something new 

17 being brought up and t h a t would give people the 

18 o p p o r t u n i t y t o cross. 

19 CHAIRPERSON BAILEY: On those p o i n t s only. 

2 0 Okay. We w i l l have t o r e c a l l you a f t e r lunch then. 

21 S t i l l I need i n t e r p r e t a t i o n of these l a s t f i g u r e s 

22 which say 2.3 p a r t s per m i l l i o n i s the maximum 

23 c h l o r i d e c o n c e n t r a t i o n a f t e r 1350 years 100 f e e t 

24 away from the p i t ? 

25 THE WITNESS: That's c o r r e c t . 
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1 CHAIRPERSON BAILEY: Okay. Let's look at 

2 E x h i b i t 6 Page 9. 

3 THE WITNESS: I have t h a t up. 

4 CHAIRPERSON BAILEY: I w i l l run through 

5 the same set of questions. The previous Slid e 8 

6 r e l a t e s d i r e c t l y t o Sl i d e 9. 

7 THE WITNESS: That's c o r r e c t . 

8 CHAIRPERSON BAILEY: The 100 f e e t t o 

9 groundwater i s 100 f e e t from the bottom of the p i t 

10 which makes i t approximately 120 f e e t depth t o 

11 groundwater from the surface? 

12 THE WITNESS: Correct. I n my model i t 

13 would be 116 1/2, I b e l i e v e , but yes. 

14 CHAIRPERSON BAILEY: And i n your 

15 c a l c u l a t i o n s , your modeling, we have 3100 years f o r 

16 c h l o r i d e s t o reach a receptor 100 f e e t away from the 

17 bu r i e d p i t which has the taco b u r i a l system? 

18 THE WITNESS: That's c o r r e c t . 

19 CHAIRPERSON BAILEY: With no upper l i n i n g . 

20 THE WITNESS: Correct. 

21 CHAIRPERSON BAILEY: And a f t e r 4500 years 

22 68 p a r t s per m i l l i o n as an a d d i t i o n t o whatever 

23 c h l o r i d e s are already i n the a q u i f e r at t h a t p o i n t . 

24 THE WITNESS: That's c o r r e c t . 

25 CHAIRPERSON BAILEY: I thank you f o r 
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1 p r o v i d i n g t h a t i n f o r m a t i o n . That's what we need. 

2 That's a l l the questions I have. We w i l l r e c a l l you 

3 a f t e r lunch i f you can f i n d t h a t i n f o r m a t i o n from 

4 the previous hearing. 

5 THE WITNESS: I be l i e v e I should be able 

6 t o o b t a i n u s e f u l i n f o r m a t i o n f o r the commission from 

7 the e x i s t i n g documents. 

8 COMMISSIONER BALCH: You sa i d they had i t 

9 f o r ten and 50. Do they have i t f o r any other 

10 numbers? 

11 THE WITNESS: 350. 

12 COMMISSIONER BALCH: I f you could provide 

13 us a l l v e r t i c a l data t h a t would give us an idea of 

14 the d i s t r i b u t i o n . 

15 THE WITNESS: A l l i n the e x h i b i t t h a t I 

16 referenced, E x h i b i t 21 of Case No. 14015 and there's 

17 a separate e x h i b i t number t h a t has the s p e c i f i c 

18 runs. I w i l l probably have t o reference t h a t . 

19 MR. SMITH: I would l i k e t o suggest t h a t 

2 0 we do t h a t and have copies of the e x h i b i t made so 

21 they can be d i s t r i b u t e d t o everyone f o r cross as 

22 w e l l . 

23 CHAIRPERSON BAILEY: Can you do t h a t 

24 d u r i n g lunch? 

25 MS. FOSTER: I f I can use the OCD cop ie r , 
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yes, I can do i t . Yesterday I went t o O f f i c e Max 

2 and made f i v e copies of our p e t i t i o n and i t cost me 

3 $160 t o do t h a t . 

4 CHAIRPERSON BAILEY: We only charge .24 a 

5 page. 

6 MS. FOSTER: Okay. 

7 THE WITNESS: I s i t p o s s i b l e t o make note 

8 of i t i n the case f i l e , the e x h i b i t number? Does i t 

9 have t o be included? 

10 MR. SMITH: No, I t h i n k copies need t o be 

11 made t o be d i s t r i b u t e d t o people so they can have i t 

12 i n f r o n t of them. 

13 CHAIRPERSON BAILEY: For 

14 cross-examination. 

15 MS. FOSTER: How many copies would you 

16 need? Six f o r the commission plus attorneys? 

17 MR. SMITH: However many attorneys there 

18 are. 

19 THE WITNESS: As I r e c a l l , t h a t e x h i b i t 

20 may have over 400 pages i n t h a t p a r t i c u l a r e x h i b i t . 

21 I j u s t want t o make everyone aware. 

22 CHAIRPERSON BAILEY: A l l I want i s bottom 

23 l i n e answer. 

24 COMMISSIONER BALCH: I f you could f i n d the 

25 two-page summary. 
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THE WITNESS: I guess I w i l l be busy 

2 during lunch g e t t i n g t h a t down t o the appropriate 

3 sheets. 

4 CHAIRPERSON BAILEY: We can give you a 

5 break at some p o i n t d u r i n g t h i s afternoon. Would 

6 t h a t be h e l p f u l ? 

7 THE WITNESS: Yes. 

8 CHAIRPERSON BAILEY: As I r e c a l l , there 

9 were not concentrations provided f o r maximum 

10 c h l o r i d e l e v e l s , because your f i g u r e s today had 

11 given us the t r u e impact as c a l c u l a t e d by the 

12 modeling. 

13 THE WITNESS: The 2007 and 2009 modeling 

14 also included concentrations. 

15 CHAIRPERSON BAILEY: Did they have 

16 concentrations also? 

17 THE WITNESS: Yes. Over time, yes. And 

18 they d i d a more g r a p h i c a l r e p r e s e n t a t i o n of t h a t but 

19 the numeric values are a v a i l a b l e on the s p e c i f i c run 

20 sheets. 

21 CHAIRPERSON BAILEY: We w i l l also be 

22 c o n t i n u i n g t h i s case t h i s afternoon u n t i l tomorrow, 

23 so a l o t of i t may be dependent on your time f a c t o r . 

24 So we can receive i t any time up through tomorrow. 

25 THE WITNESS: I w i l l do my best t o have 
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the i n f o r m a t i o n before we are done w i t h t h i s segment 

2 of the hearing so t h a t h o p e f u l l y I don't have t o 

3 come back at another time. 

4 CHAIRPERSON BAILEY: Thank you. You may 

5 be excused f o r a w h i l e . Ms. Foster, do you have 

6 another witness? 

7 MS. FOSTER: Yes, I do. Thank you. At 

8 t h i s p o i n t I would c a l l Mr. Larry Scott. May I ask 

9 f o r Mr. M u l l i n s t o stay at the computer so he can 

10 run the computer w h i l e Mr. Scott i s speaking? We do 

11 have PowerPoint s l i d e s . 

12 CHAIRPERSON BAILEY: Yes. 

13 LARRY SCOTT 

14 a f t e r having been f i r s t duly sworn under oath, 

15 was questioned and t e s t i f i e d as f o l l o w s : 

16 DIRECT EXAMINATION 

17 BY MS. FOSTER 

18 Q. Good morning, Mr. Scott. I f you could 

19 please f o r the record s t a t e your name and address. 

20 A. La r r y R. Scott. My o f f i c e address i s Post 

21 O f f i c e Box 1708, Hobbs, New Mexico, 88241. 

22 Q. Mr. Scott, are you c u r r e n t l y employed? 

23 A. I'm c u r r e n t l y employed by Lynx Petroleum 

24 Consultants, Incorporated. 

25 Q. And what type of company i s Lynx Petroleum 
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1 Consultants? 

2 A. Lynx Petroleum Consultants i s an 

3 independent o i l and gas producer operating w e l l s 

4 e x c l u s i v e l y i n Lea and Eddy Counties, New Mexico. 

5 Q. Lea and Eddy County New Mexico are 

6 Southeast New Mexico? 

7 A. A f f i r m a t i v e . 

8 Q. I n the Permian Basin? 

9 A. Correct. 

10 Q. What does i t mean t o be an independent o i l 

11 and gas producer? 

12 A. That would mean t h a t we derive a l l of our 

13 revenue stream from the produc t i o n of o i l and gas 

14 w i t h no revenues coming from downstream a c t i v i t i e s , 

15 which would include p i p e l i n i n g , t r a n s p o r t a t i o n or 

16 r e f i n i n g . 

17 Q. And i f you could please t e l l the 

18 commission about your educational experience. 

19 A. I have a Bachelor of Science i n e l e c t r i c a l 

20 engineering from the U n i v e r s i t y of Texas. 

21 Q. And how long have you been w i t h Lynx 

22 Petroleum? 

23 A. I was one of the founding partners of Lynx 

24 Petroleum i n the f a l l of 1981. I c u r r e n t l y serve as 

25 president of the company. 
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Q. And p r i o r t o coming t o Lynx Petroleum, 

2 what was your work experience? 

3 A. I l e f t C ontinental O i l Company as a 

4 supervising p r o d u c t i o n engineer. That was out of 

5 Hobbs o f f i c e . 

6 Q. And do you hold c u r r e n t l y any p r o f e s s i o n a l 

7 designations? 

8 A. I'm a r e g i s t e r e d p r o f e s s i o n a l engineer. 

9 Q. Are you r e g i s t e r e d i n New Mexico? 

10 A. I b e l i e v e my New Mexico r e g i s t r a t i o n i s 

11 l i s t e d as r e t i r e d . I do have an a c t i v e r e g i s t r a t i o n 

12 s t i l l i n Texas. 

13 Q. Have you t e s t i f i e d before the O i l 

14 Conservation Commission before? 

15 A. On numerous occasions. 

16 Q. And have you t e s t i f i e d before the 

17 Environmental Improvement Board before? 

18 A. On one occasion or r a t h e r two occasions, I 

19 guess, w i t h regard t o greenhouse gas. 

20 Q. Did you t e s t i f y i n the 2007 hearing on the 

21 P i t Rule issue? 

22 A. I b e l i e v e I d i d , yes. 

23 Q. Were you q u a l i f i e d as an expert before the 

24 OCD previously? 

25 A. Yes, I have. I have been q u a l i f i e d at 
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various times as a landman, a g e o l o g i s t and an 

2 engineer and as a p r a c t i c a l o i l man. 

3 Q. And are you a member of any New Mexico 

4 p r o f e s s i o n a l associations r e l a t i n g t o o i l and gas? 

5 A. I'm a member of both the Independent 

6 Producers A s s o c i a t i o n i n New Mexico and New Mexico 

7 O i l and Gas Ass o c i a t i o n . I've served as past 

8 president -- I am a past president of IPANM and 

9 c u r r e n t l y serve on the Board of D i r e c t o r s . 

10 MS. FOSTER: At t h i s time I move t o 

11 q u a l i f y Mr. Scott as an expert p r o f e s s i o n a l engineer 

12 i n New Mexico. 

13 CHAIRPERSON BAILEY: He i s so q u a l i f i e d . 

14 Q. I n r e l a t i o n t o t h i s hearing today, i s the 

15 Board of the Independent Petroleum Ass o c i a t i o n or 

16 IPANM g i v i n g you any s p e c i f i c r e s p o n s i b i l i t i e s ? 

17 A. Well, I was appointed t o the P i t Rule task 

18 f o r c e , which was a j o i n t e f f o r t between IPANM and 

19 NMOGA. 

20 Q. And the IPANM P i t Rule task f o r c e , were 

21 you on t h a t task f o r c e w i t h Mr. Mullins? 

22 A. That i s c o r r e c t . 

23 Q. Have you provided e x h i b i t s f o r your 

24 testimony today? 

25 A. Yes, I have. 
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That would be E x h i b i t s 15 and r e b u t t a l 

2 E x h i b i t 17? 

3 A. That'. s c o r r e c t . 

4 Q. Did you prepare those e x h i b i t s ? 

5 A. I prepared the f i r s t E x h i b i t 15 or r a t h e r 

6 d i r e c t e d t h a t i t be prepared. The second e x h i b i t , 

7 one sheet i s d i r e c t l y out of my f i l e s and the charts 

8 are from g e n e r a l l y published data. 

9 Q. Now, the Independent Petroleum A s s o c i a t i o n 

10 f i l e d an amended proposal w i t h the O i l Conservation 

11 Commission on May 15th. Have you had a chance t o 

12 review t h a t proposal? 

13 A. Yes. 

14 Q • Are you f a m i l i a r w i t h the changes 

15 recommended by IPANM? 

16 A. Yes. 

17 Q. Are some of those d i f f e r e n t from NMOGA's? 

18 A. Yes. 

19 Q. Are you f a m i l i a r w i t h the closed-loop 

20 systems? 

21 A. Yes, I am. 

22 Q. Have you p e r s o n a l l y used closed-loop 

23 systems? 

24 A. Yes, I have. 

25 Q. What do you define as a closed-loop 
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1 system? 

2 A. My d e f i n i t i o n of closed-loop system i s 

3 s o l i d s removal equipment t h a t i s i n a d d i t i o n t o the 

4 normal d r i l l i n g equipment t h a t would be u t i l i z e d t o 

5 dewater the s o l i d s on l o c a t i o n and then remove them 

6 from l o c a t i o n t o a c e n t r a l f a c i l i t y . 

7 Q. So i n your mind a closed-loop system i s 

8 a c t u a l l y p a r t of a d r i l l i n g operation? 

9 A. Yes. 

10 Q. I s the use of a closed-loop system 

11 d i f f e r e n t than any other t o o l t h a t you would use, 

12 f o r example a r i g d u r i n g a d r i l l i n g operation? 

13 A. Not s u b s t a n t i a l l y . I t i s a mechanical 

14 equipment placed on l o c a t i o n t o perform a s p e c i f i c 

15 f u n c t i o n . 

16 Q. And do you need t o s p e c i f i c a l l y r e g i s t e r 

17 or permit a d r i l l i n g r i g on l o c a t i o n when you are 

18 d r i l l i n g a well? 

19 A. Yes, f i l e an a p p l i c a t i o n f o r permit t o 

20 d r i l l . 

21 Q. But do you need t o separately permit your 

22 r i g ? 

23 A. No. 

24 Q. But you do, under the cur r e n t Rule 17, you 

25 need t o separately r e g i s t e r or permit your 
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1 closed-loop system; i s t h a t c o r r e c t ? 

2 A. Yes, you would. 

3 Q. Do you have an op i n i o n on the r e g u l a t i o n 

4 of a p p r o p r i a t e l y engineered closed-loop systems? 

5 MR. JANTZ: Excuse me, Madam Chair. I 

6 have a p o i n t of c l a r i f i c a t i o n . Mr. Scott was 

7 q u a l i f i e d as an expert p r o f e s s i o n a l engineer but 

8 there wasn't any i n d i c a t i o n about what k i n d of 

9 p r o f e s s i o n a l engineer. Are we t a l k i n g about 

10 petroleum engineering? Are we t a l k i n g about c i v i l 

11 engineering? What are we t a l k i n g about? 

12 THE WITNESS: The examination t h a t I 

13 passed was f o r an e l e c t r i c a l engineering 

14 p r o f e s s i o n a l . 

15 MR. JANTZ: You are being q u a l i f i e d as a 

16 p r o f e s s i o n a l e l e c t r i c a l engineer; i s t h a t r i g h t ? 

17 THE WITNESS: Well, I t h i n k I would p r e f e r 

18 t o wear my p r a c t i c a l o i l man hat today. 

19 MS. FOSTER: A p r o f e s s i o n a l engineer 

20 covers a m u l t i t u d e of d i s c i p l i n e s . I t h i n k 

21 Mr. Scott has t e s t i f i e d t h a t he has been q u a l i f i e d 

22 m u l t i p l e times as an expert before the O i l 

23 Conservation Commission, and he i s here and I guess 

24 he would be wearing a l l of those hats. That's why I 

25 went f o r the l a r g e s t d esignation p o s s i b l e , which i s 
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1 a p r o f e s s i o n a l year without any s p e c i f i c 

2 s p e c i f i c a t i o n s , but i f counsel would l i k e t o have 

3 t h a t --

4 MR. JANTZ: The p r o f e s s i o n a l engineer, 

5 being q u a l i f i e d as a p r o f e s s i o n a l engineer doesn't 

6 give us any context or area of e x p e r t i s e . I t could 

7 be anything. 

8 MS. FOSTER: His study and the exam t h a t 

9 he took was i n e l e c t r i c a l engineering. I f t h a t 

10 s u f f i c e s f o r an expert designation then t h a t would 

11 be f i n e . But Mr. Scott also t e s t i f i e d t h a t he has 

12 been w i t h Lynx Petroleum f o r 3 0 years and i s an o i l 

13 man and he i s the president and founder of t h a t 

14 company. So, t h e r e f o r e , he i s f a m i l i a r w i t h a l l 

15 aspects of owning and operating an o i l company. 

16 CHAIRPERSON BAILEY: Maybe i f he 

17 elaborated on the Lynx Petroleum aspects t o show h i s 

18 q u a l i f i c a t i o n s as an o i l and gas man. 

19 Q (By Ms. Foster) Mr. Scott, i f you could 

20 please elaborate on your experience as a member of 

21 the Lynx Petroleum team. 

22 A. Well, Lynx Petroleum s t a r t e d as three 

23 partners i n 1981 as a c o n s u l t i n g company w i t h the 

24 i n t e n t i o n of developing our own produc t i o n v i a the 

25 revenue stream developed by the c o n s u l t i n g work. 
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1 That business plan i s a c t u a l l y -- was a c t u a l l y 

2 implemented. Up u n t i l l a s t year I operated --

3 e i t h e r purchased or d r i l l e d or caused t o be d r i l l e d 

4 60 w e l l s i n Lea and Eddy Counties. I was 

5 responsible f o r generating the prospects, the 

6 geology w i t h regards t o those prospects, the 

7 d r i l l i n g engineering, which was -- w e l l , a l l 

8 aspects, and then p u t t i n g the deals together, 

9 p u t t i n g the land deals together and causing the 

10 w e l l s t o be d r i l l e d and turned t o production. 

11 MR. SMITH: Do you want t o give people the 

12 o p p o r t u n i t y t o v o i r d i r e the witness? Then you can 

13 give Ms. Foster the o p p o r t u n i t y t o move the witness 

14 i n however she wants t o w i t h respect t o e x p e r t i s e 

15 and see i f you get any o b j e c t i o n s . I t h i n k t h a t ' s 

16 the way t o go. 

17 CHAIRPERSON BAILEY: Let's go t h a t way. 

18 Would you l i k e t o v o i r d i r e ? I s t h a t the l e g a l 

19 term? 

2 0 MR. SMITH: V o i r d i r e . 

21 MS. FOSTER: I be l i e v e he i s my witness so 

22 i f there's another witness who would l i k e t o v o i r 

23 d i r e the witness, t h a t would be f i n e . I would put 

24 the witness up subject t o v o i r d i r e on h i s 

25 q u a l i f i c a t i o n s . 
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1 MR. JANTZ: I would love t o , Madam Chair. 

2 VOIR DIRE EXAMINATION 

3 BY MR. JANTZ 

4 Q. Good morning, Mr. Scott. Now, i n the 

5 course of -- you are going t o t e s t i f y p r i m a r i l y on 

6 the economic aspects of the P i t Rule and the 

7 proposed P i t Rule; i s t h a t r i g h t ? 

8 A. Right. 

9 Q. So i n t h a t context, as an owner and 

10 operator of an o i l d r i l l i n g company, do you have 

11 experience i n , f o r example, producing AFEs? 

12 A. I am responsible f o r producing AFEs. 

13 Q. So you do t h a t on a r e g u l a r basis? 

14 A. Yes. 

15 Q. What about t a k i n g a look at macro economic 

16 trends world-wide, supply and demand, n a t i o n a l 

17 supply and demand? Do you keep t r a c k of that? 

18 A. Not so much. 

19 Q. Do you keep t r a c k of your competitors as 

20 well? Where you stand i n comparison -- where your 

21 company stands i n comparison t o other o i l and gas 

22 companies i n the region? 

23 A. Not so much. Only i n respect t o perhaps 

24 an o f f s e t l o c a t i o n t h a t somebody else has d r i l l e d . 

25 Q. And I assume t h a t you take i n t o account 

PAUL BACA PROFESSIONAL COURT REPORTERS 
cc0742a1 -5641 -4ffe-9ed7-df8dab165405 



Page 1645 

1 the p r i c e of the commodity? 

2 A. Absolutely. 

3 Q. I imagined t h a t would be the case. Okay. 

4 I t h i n k I got what I need t o know. 

5 CHAIRPERSON BAILEY: You are accepted as 

6 an expert. 

7 MS. FOSTER: So f o r the purposes of 

8 c l a r i f i c a t i o n , I would be moving h i s exp e r t i s e would 

9 be as a p r o f e s s i o n a l engineer and p r a c t i c a l o i l man. 

10 Thank you. 

11 DIRECT EXAMINATION CONTINUED 

12 Q. (By Ms. Foster) Now, moving back t o the 

13 closed-loop system questions, Mr. Scott, do you have 

14 an o p i n i o n on the r e g u l a t i o n of a p p r o p r i a t e l y 

15 engineered closed-loop systems? 

16 A. Well, a l l of the equipment on our l o c a t i o n 

17 has t o be a p p r o p r i a t e l y engineered, but we do not 

18 have any r e g u l a t i o n s w i t h regard t o horsepower i n t o 

19 the r o t a r y t a b l e , horsepower i n t o the mud pumps, 

20 generators, or how many s u c t i o n tanks we have t o 

21 have on l o c a t i o n . 

22 I view s o l i d s removal equipment t o be of 

23 t h a t same genre. I t ' s mechanical equipment placed 

24 on l o c a t i o n t o perform a f u n c t i o n and the proof of 

25 the pudding i s whether i t works or not. I f the 
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s o l i d s are coming out, then i t ' s a p p r o p r i a t e l y 

2 engineered. I f not, we have t o do something else. 

3 Q. Okay. So then d i r e c t i n g your a t t e n t i o n t o 

4 the IPANM proposal, there i s a request by IPANM t o 

5 remove the language p e r t a i n i n g t o having t o f i l e on 

6 an a p p r o p r i a t e l y engineered system. I f you could 

7 excuse me f o r one moment, I'm t r y i n g t o f i n d t h a t . 

8 MS. GERHOLT: Page 5. 

9 Q. Thank you. Section 19.15.17.9. Permit 

10 A p p l i c a t i o n and R e g i s t r a t i o n . A. IPANM's 

11 recommendation i s t h a t the operator s h a l l use a C 

12 101 form or a p p l i c a b l e BLM form t o n o t i f y the 

13 appropriate d i v i s i o n o f f i c e of use of a closed-loop 

14 system. However, we have deleted the language about 

15 using appropriate engineering p r i n c i p l e s and 

16 p r a c t i c e s . 

17 A. I t h i n k t h a t ' s a p propriate. 

18 Q. Thank you. Now, have you used closed-loop 

19 systems i n the d r i l l i n g phase of your operations? 

20 A. Yes, I have. 

21 Q. And you had t o permit t h a t closed-loop 

22 system? 

23 A. I d i d f o r a f a c t . 

24 Q. I s i t not the case t h a t every w e l l i s 

25 d i f f e r e n t and so, t h e r e f o r e , your permit or request 
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1 on a closed-loop system might be d i f f e r e n t depending 

2 on your w e l l l o c a t i o n ? 

3 A. Depending on the depth of the w e l l and the 

4 s o p h i s t i c a t i o n r e q u i r e d w i t h regards t o the s o l i d s 

5 removal, those a p p l i c a t i o n s could be somewhat 

6 d i f f e r e n t , yes. 

7 Q. Now, what i f you are d r i l l i n g on a 

8 l o c a t i o n you would t h i n k there might be a problem, 

9 l i k e you might end up i n an underbalanced s i t u a t i o n ? 

10 A. I would r a t h e r have a reserve p i t . 

11 Q. Why i s that ? 

12 A. A d d i t i o n a l f l e x i b i l i t y d uring the 

13 operation. 

14 Q. Could you please describe how a reserve 

15 p i t works as i t p e r t a i n s t o o b t a i n i n g water and how 

16 i t impacts your p e n e t r a t i o n rates? 

17 A. The reserve p i t , the primary f u n c t i o n i s 

18 t o remove s o l i d s from the d r i l l i n g p i t . The d r i l l 

19 s o l i d s are -- designs are t y p i c a l l y a double 

2 0 horseshoe w i t h the r e t u r n s going i n t o one l e g of the 

21 horseshoe, around the bend and s u c t i o n picked up i n 

22 the other end of the horseshoe, the other l e g . That 

23 d r i l l i n g f l u i d as i t makes the passage around the 

24 horseshoe i s at a very low v e l o c i t y and i t loses the 

25 d r i l l s o l i d s i n the p i t i n the process of making 
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1 t h a t t r a n s i t i o n . We p i c k the f l u i d s up w i t h mud 

2 pumps on the other end of the p i t and then we 

3 c i r c u l a t e back down the hole. 

4 The conventional reserve p i t i s a very 

5 c o s t - e f f e c t i v e as w e l l as t e c h n i c a l l y e f f e c t i v e 

6 method t o remove those d r i l l e d s o l i d s . A 

7 closed-loop system simulates t h a t a c t i o n w i t h 

8 mechanical equipment, screens, c e n t r i f u g a l f o r c e are 

9 the primary methods t h a t remove the s o l i d s from t h a t 

10 d r i l l i n g f l u i d and enable you t o c i r c u l a t e i t back 

11 down the hole. 

12 D r i l l e d s o l i d s are a major component i n 

13 how f a s t you are able t o d r i l l . When the content of 

14 your d r i l l i n g f l u i d exceeds 6 percent d r i l l i n g 

15 s o l i d s , p e n e t r a t i o n r a t e s tend t o decline 

16 d r a m a t i c a l l y . 

17 My experience has been t h a t we have much 

18 more d i f f i c u l t y w i t h the mechanical equipment 

19 keeping those d r i l l e d s o l i d s below 6 percent than we 

20 have had i n years past w i t h the reserve p i t . 

21 Q. And dec l i n e d p e n e t r a t i o n rates means what 

22 i n terms of the economics of the well? 

23 A. Well, c o n s t r u c t i o n r a t e i s how many 

24 minutes i t takes you t o make a f o o t of hole, and i f 

25 you h a l f your p e n e t r a t i o n r a t e you commence t o 
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1 adding days t o the d r i l l i n g e f f o r t w i t h each day 

2 r e p r e s e n t i n g $25,000, 1,000 g a l l o n s of d i e s e l and a 

3 l o t more e f f o r t . 

4 Q. How about the cost of your closed-loop 

5 system, the mechanical closed-loop system as opposed 

6 t o a reserve p i t . I s t h a t an a d d i t i o n a l cost per 

7 day? 

8 A. The mechanical closed-loop systems can 

9 vary between $1500 per day up t o about $5,000 per 

10 day and t h a t i s a f u n c t i o n of the s o p h i s t i c a t i o n 

11 r e q u i r e d i n your s o l i d s removal and i t i s a f u n c t i o n 

12 of how f a r you are t r a n s p o r t i n g those s o l i d s t o the 

13 c e n t r a l disposal f a c i l i t y . 

14 Q. Now, have you ever had t o f i l e a permit 

15 request w i t h the OCD f o r the use of a closed-loop 

16 system i n the workover phase? 

17 A. Yes, I have. 

18 Q. And how d i d t h a t process go f o r you? 

19 A. I had t o f i l e -- and t h i s i s j u s t r e c e n t l y 

20 on a recompletion workover. I had t o - f i l e a Form 

21 144 EZ t o set a 500-barrel f r a c tank i n order t o 

22 c i r c u l a t e approximately 100 b a r r e l s of w e l l f l u i d 

23 i n t o t h a t f r a c tank before I went t o work. We l e f t 

24 nothing on t h a t l o c a t i o n t h a t wasn't there when we 

25 moved i n , and I f e l t l i k e the requirements f o r the 
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1 closed-loop paperwork were a d m i n i s t r a t i v e o v e r k i l l . 

2 Q. A l l r i g h t . So d i r e c t i n g your a t t e n t i o n t o 

3 the IPANM proposal Page 1, d e f i n i t i o n of closed-loop 

4 system, IPANM i s making the recommendation t o take 

5 out the word "or workover" on the d e f i n i t i o n of 

6 closed-loop system, corr e c t ? So then, t h e r e f o r e , 

7 the closed-loop system would p e r t a i n t o the 

8 management of d r i l l i n g f l u i d s as opposed t o workover 

9 f l u i d s . 

10 A. Well, o c c a s i o n a l l y you w i l l c i r c u l a t e and 

11 d r i l l d u r i n g workover. I am not aware of any of 

12 those processes t h a t leave c u t t i n g s on l o c a t i o n but 

13 f o r a simple recompletion or remedial job f o r which 

14 we are r e q u i r e d t o f i l e an a p p l i c a t i o n , the 144 i s 

15 a b s o l u t e l y not re q u i r e d . 

16 Q. So i t would be your recommendation as t o 

17 the paperwork t h a t you would n o t i f y the OCD when 

18 l e a v i n g c u t t i n g s on l o c a t i o n ? 

19 A. That i s c o r r e c t . 

20 Q. I f we are not l e a v i n g c u t t i n g s on l o c a t i o n 

21 i t ' s r e a l l y i r r e l e v a n t ? 

22 A. That's my o p i n i o n . 

23 Q. From a p r a c t i c a l perspective there, are 

24 many companies c u r r e n t l y d r i l l i n g i n the Permian 

25 Basin who use closed-loop systems. Could you 
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1 e x p l a i n why? 

2 A. Well, you get a permit approved. 

3 Q. Do you not get a permit approved w i t h the 

4 reserve p i t ? 

5 A. That has not been my experience. 

6 Q. When you say you get a permit approved, 

7 t h a t would be the 14 0 EZ form f o r the closed-loop 

8 system t h a t gets approved quic k l y ? 

9 A. That's c o r r e c t . 

10 Q. I n your experience as a p r o f e s s i o n a l 

11 engineer, do you review the economics of p r o j e c t s i n 

12 New Mexico? 

13 A. Both New Mexico and Texas. 

14 Q. And how i s i t t h a t you get t o review those 

15 numbers i n Texas? 

16 A. I'm a non-operated working i n t e r e s t owner 

17 i n about 15 w e l l s located i n the Permian Basin of 

18 West Texas. 

19 Q. How do the AFEs or the economics of a w e l l 

2 0 co n t r a s t i n New Mexico versus Texas operations? 

21 A. The Texas boys are doing s u b s t a n t i a l l y 

22 b e t t e r w i t h t h e i r AFE costs now than New Mexico 

23 AFEs. 

24 Q. Can you descr ibe opera t ions i n the Permian 

25 on the New Mexico s ide versus the Texas s ide as t o 
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2 A. Well, c l i m a t e and geology are very 

3 s i m i l a r . I mean, the Permian Basin doesn't stop at 

4 the s t a t e l i n e . There are places i n New Mexico 

5 where casing and cement requirements are more severe 

6 than they are i n Texas which would add t o those 

7 costs, but there are many places i n New Mexico where 

8 outside of the r e g u l a t o r y environment the 

9 o p e r a t i o n a l c h a r a c t e r i s t i c s of the d r i l l i n g and 

10 completion would be v i r t u a l l y i d e n t i c a l . 

11 Q. D i r e c t i n g your a t t e n t i o n t o E x h i b i t 15, i f 

12 you could p u l l t h a t up, please. Did you prepare 

13 t h i s e x h i b i t ? 

14 A. I asked Baker Hughes, which i s my b i d 

15 company, t o prepare t h i s f o r me. 

16 Q. I f you could please describe what 

17 i n f o r m a t i o n i s r e l a t e d on t h i s e x h i b i t t o the 

18 commission? 

19 A. Those are r i g counts i n the southeast 

20 counties of Chavez, Eddy and Lea and then a t o t a l • 

21 Q. So the t o t a l i s the top l i n e which i s i n 

22 blue? 

23 A. A f f i r m a t i v e . 

24 Q. And the green l i n e would be Eddy, the 

25 darker red l i n e would be Lea, and then the bottom 
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1 l i n e , I guess, would be Chavez? 

2 A. That i s c o r r e c t . 

3 Q. And i f you could r e l a t e t h a t s l i d e t o the 

4 next s l i d e . 

5 A. Well, I had them put t h i s s l i d e together 

6 t o demonstrate t h a t there has been, over the l a s t 

7 f i v e years, what i s i n e f f e c t an o i l and gas 

8 d r i l l i n g boom because of high o i l p r i c e s . And p r i o r 

9 t o 2008 high gas p r i c e s . What t h i s c h a r t , I t h i n k , 

10 demonstrates i s t h a t New Mexico, Southeast New 

11 Mexico d i d not p a r t i c i p a t e i n t h a t boom. Our 

12 current r i g count i s roughly the same as i t was i n 

13 2008. 

14 Q. So at the beginning of the graph there a l l 

15 the way t o the l e f t we have a r i g count of 

16 approximately 70 and then here at the end i n 2011 we 

17 are also l o o k i n g at a r i g count of approximately 70? 

18 A. That's c o r r e c t . 

19 Q. We are l o o k i n g at our t o t a l s . Okay. I f 

20 you could look at the next s l i d e , please. 

21 A. Well, t h i s next s l i d e showed the New 

22 Mexico r i g a c t i v i t y and compared i t t o the next as 

23 Permian Basin r i g a c t i v i t y . That i s , we looked at 

24 only three Texas R a i l r o a d Commission d i s t r i c t s t h a t 

25 are considered t o be Permian Basin d i s t r i c t s w i t h 
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1 geology, c l i m a t e , w e l l c h a r a c t e r i s t i c s , s i m i l a r t o 

2 what we have i n Southeast New Mexico. 

3 T r a d i t i o n a l l y , Texas kept about two r i g s 

4 running f o r every r i g t h a t was running i n the 

5 Southeast. S t a r t i n g i n 2006, t h a t r a t i o increased 

6 d r a m a t i c a l l y and there are c u r r e n t l y about f i v e and 

7 a h a l f r i g s running i n the Texas Permian f o r every 

8 r i g running i n Southeast New Mexico. 

9 This also demonstrates what I mentioned 

10 e a r l i e r about New Mexico f a i l i n g t o p a r t i c i p a t e i n 

11 the boom t h a t began i n 2006. 

12 Q. When you say t h a t New Mexico f a i l e d t o 

13 p a r t i c i p a t e i n the boom, you are making t h a t 

14 statement based on the f a c t t h a t on t h i s graph the 

15 blue l i n e , which i s Rail r o a d Commission D i s t r i c t 7C, 

16 8 and 8A, the t r a j e c t o r y of the l i n e i s 

17 s i g n i f i c a n t l y higher than the New Mexico l i n e which 

18 i s on the bottom of your graph here, which i s 

19 r e l a t i v e l y f l a t ? 

2 0 A. That's c o r r e c t . 

21 Q. I f we could look at E x h i b i t 17, please. 

22 I f you could e x p l a i n t o the commission why i t was 

23 t h a t t h i s r e b u t t a l e x h i b i t was created. 

24 A. Well, I have heard testimony from several 

25 sources t h a t seem t o i n d i c a t e there was l i t t l e 
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1 d i f f e r e n c e i n the cost associated w i t h closed-loop 

2 d r i l l i n g and the cost associated w i t h reserve p i t . 

3 Also I have heard testimony t h a t the r i g counts i n 

4 Southeast New Mexico or r a t h e r the lack of 

5 improvement i n r i g counts i n Southeast New Mexico 

6 were the r e s u l t of p r i m a r i l y o i l p r i c e s only. And I 

7 developed t h i s s e r i e s of e x h i b i t s t o t r y t o r e f u t e 

8 t h a t claim. 

9 Q. Now, Page 2 of t h a t e x h i b i t i s a cost 

10 comparison of reserve p i t s versus closed-loop 

11 systems. Did you prepare that? 

12 A. Yes. 

13 Q. We could go through t h a t document. This 

14 h i g h l i g h t s two w e l l s ; i s t h a t correct? 

15 A. I t h i g h l i g h t s two w e l l s , West Central Eddy 

16 County. The two w e l l s were both deep and they are 

17 one l o c a t i o n , one 40-acre l o c a t i o n apart from one 

18 another. Now, t o be f a i r , the No. 2 w e l l was 

19 d r i l l e d i n 2006. The No. 3 w e l l was d r i l l e d and 

20 completed i n 2011. 

21 Q. I need t o hold you up here because I see 

22 the commissioners do not have a copy of t h i s 

23 e x h i b i t . I t was sent t o Ms. Davidson a f t e r the 

24 i n i t i a l submission of my r e b u t t a l e x h i b i t s because I 

25 n o t i c e d t h a t Page 2 was missing on the submission. 
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1 I b e l i e v e Commissioner Ba i l e y has i t . I t ' s the l a s t 

2 page. I t was sent at a d i f f e r e n t time but I see you 

3 a l l have i t now. I want t o make sure we are on the 

4 same page. 

5 A l l r i g h t . So you were saying t h a t Eddy, 

6 BD State No. 2 and Eddy BD State No. 3 were two w e l l 

7 l o c a t i o n s t h a t you had t h a t you o r i g i n a l l y d r i l l e d ? 

8 A. That's c o r r e c t . 

9 Q. They are i n a close geographic s i t u a t i o n . 

10 One i s --

11 A. They are 1320 f e e t apart. 

12 Q. And so l o o k i n g at w e l l No. 2, BD No. 2, 

13 you s t a t e d t h a t t h i s w e l l was l o c a t e d i n Southeast 

14 New Mexico i n Eddy County. 

15 A. East Central, Eddy County, 15 miles east 

16 northeast of the town of Carlsbad. 

17 Q. Would t h a t be anywhere near the potash 

18 area commonly known as R --

19 A. Both of the w e l l s are a c t u a l l y w i t h i n the 

20 R-111P potash area; t h a t i s c o r r e c t . 

21 Q. Now, could you please e x p l a i n the process 

22 t h a t you went through t o get an a p p l i c a t i o n t o d r i l l 

23 these wells? 

24 A. Well, the Eddy BD No. 2 was p e r m i t t e d i n 

25 2005, d r i l l e d i n 2006 w i t h a conventional reserve 
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p i t , double horseshoe, the way we have been doing i t 

2 f o r 25 years. 

3 Q. And you have some costs here. Diamondback 

4 Disposal i s a cost of a l i t t l e b i t over $25,000. 

5 What was t h a t f o r ? 

6 A. Diamondback Disposal and TFH Rental Tools 

7 were both d i r t c o n t r a c t o r s . I don't know which one 

8 i s which, but these are the t o t a l costs f o r digging 

9 the p i t , l i n i n g the p i t , emptying got f l u i d s out of 

10 the p i t and then contouring i t t o match the o r i g i n a l 

11 h i l l s i d e . 

12 Q. So your t o t a l cost f o r d i g g i n g the reserve 

13 p i t here was a l i t t l e b i t n o r t h of $52,000? 

14 A. That's c o r r e c t . 

15 Q. That's f o r Eddy BD State No. 2. 

16 A. That's c o r r e c t . 

17 Q. So l e t ' s look at your numbers f o r the 

18 State No. 3 w e l l . 

19 A. Well, I attempted t o permit i n 2010 a 

20 conventional reserve p i t f o r t h i s w e l l and my f i r s t 

21 e f f o r t s , even w i t h the tech website t o help me, were 

22 unsuccessful. I h i r e d R.T. Hicks Consultants t o 

23 a s s i s t me w i t h t h a t e f f o r t . Over about a 
< 

24 
! 

three-month p e r i o d we made no progress g e t t i n g our 

25 permit approved, so two weeks before my r i g was 

i 
PAUL BACA PROFESSIONAL COURT REPORTERS 

cc0742a1 -5641 -4ffe-9ed7-df8dab165405 



1 
Page 1658 

scheduled t o move i n I f i l e d a 144 EZ, which was 

2 approved i n a t i m e l y manner. 

3 Q. Were you able t o d r i l l t h a t w e l l w i t h the 

4 r i g t h a t you had? 

5 A. Yes, we were. 

6 Q. And I see a cost here f o r Closed-loop 

7 S p e c i a l t i e s of $113,000? 

8 A. Yes. 

9 Q. That would have been f o r what work on the 

10 l o c a t i o n ? 

11 A. That was the s o l i d s removal equipment and 

12 the personnel r e q u i r e d t o operate and maintain i t . 

13 Q. Now, the s o l i d s removal equipment t h a t you 

14 are t a l k i n g about there i s your s h e l l shakers and 

15 the c e n t r i f u g e s ? 

16 A. That's e x a c t l y c o r r e c t . 

17 Q. Did t h a t include any r o l l - o f f bins t o take 

18 the c u t t i n g s t o a c e n t r a l f a c i l i t y ? 

19 A. I b e l i e v e so. That would f a l l under the 

20 CRI Holdings, LLC cost l i n e item. 

21 Q. The CRI Holdings i s the c e n t r a l i z e d 

22 f a c i l i t y you disposed at? 

23 A. That's c o r r e c t . 

24 Q. The $78,000 cost, d i d t h a t include the 

25 t r u c k i n g cost t o CRI? 

PAUL BACA PROFESSIONAL COURT REPORTERS 
cc0742a 1 -5641 -4ffe-9ed7-df8dab 165405 



Page 1659 

1 A. Yes. 

2 Q. Do you r e c a l l how f a r you were from CRI at 

3 t h i s l o c a t i o n ? 

4 A. That would be approximately ten t o 12 

5 miles. 

6 Q. And you also had a cost of $11,000 t o 

7 Dorado. 

8 A. Dorado i s a water h a u l i n g company, and I 

9 t h i n k those costs were included i n here because 

10 those were the costs t o empty the r i g shale and 

11 s u c t i o n p i t s when we moved out. 

12 Q. Okay. And then there's another $51,000 

13 f o r Mesquite Services? 

14 A. Also water haulers. 

15 Q. So the t o t a l i s approximately $261,000? 

16 A. That i s c o r r e c t . Now, t o be f a i r , t h i s 

17 was a problem w e l l . And had we been able t o 

18 prosecute t h i s d r i l l i n g i n the 24, 25 days t h a t we 

19 o r i g i n a l l y p r o j e c t e d , these costs would have been 

20 lower. However, i t was a problem w e l l . We ended up 

21 spending close t o 4 0 days, as I r e c a l l , g e t t i n g our 

22 production casing run and the costs associated w i t h 

23 the closed-loop system are d a i l y costs, so during 

24 t h a t time p e r i o d when we weren't d r i l l i n g , t r y i n g t o 

25 solve our problems, those guys were s t i l l on the 
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1 p a y r o l l . 

2 Q. And at the time of the d r i l l i n g d i d you 

3 have an a p p r o p r i a t e l y engineered closed-loop system? 

4 A. I f e l t so at the time. 

5 Q. And why -- d i d you have problems w i t h the 

6 closed-loop system? 

7 A. No, I d i d n ' t . 

8 Q. I f you would l i k e t o e x p l a i n . You said 

9 t h a t you had some t r o u b l e w i t h the w e l l and you had 

10 t o a c t u a l l y be on the l o c a t i o n f o r 4 0 days instead 

11 of 20 something days. 

12 A. This w e l l encountered an overpressured 

13 i n t e r v a l t h a t was not present i n any of the o f f s e t 

14 w e l l s . That kicked us f o u r times. Of course, k i c k s 

15 two, three and four were w e l l handled. The f i r s t 

16 one occurred i n a d r i l l i n g break at 2:00 a.m. on 

17 probably a Sunday morning. That's the way i t 

18 normally works. And we took an approximate 

19 4 0-barrel gain before the problem was recognized. 

2 0 One of the a d d i t i o n a l o p e r a t i o n a l 

21 d i f f i c u l t i e s w i t h the closed-loop system i n my case 

22 was the lack of r e a d i l y a v a i l a b l e storage i n which 

23 t o move f l u i d s i n order t o e f f e c t the k i l l o peration 

24 t h a t was r e q u i r e d t o handle t h a t k i c k . And I r e c a l l 

25 standing on the r i g f l o o r l o o k i n g down at a shale 
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1 p i t w i t h o i l bubbling over the l i p of the edge of 

2 the shale p i t . 

3 Q. When you say shale p i t , t h a t i s a r o l l - o f f 

4 b i n or a s t e e l tank? 

5 A. No, t h a t ' s one of the p i t s t h a t i s p a r t of 

6 the c i r c u l a t i o n system. Now we are not c i r c u l a t i n g 

7 c u t t i n g s up. A l l we are g e t t i n g up i s o i l and gas. 

8 Q. But when you use the word p i t , t h a t does 

9 not mean a earthen p i t i n t h i s instance? 

10 A. No, t h i s was a s t e e l p i t which i s very 

11 commonly a v a i l a b l e on l a r g e r d r i l l i n g r i g s . Now, 

12 normally there would be three of them, each w i t h 

13 about 400 b a r r e l s of capacity. 

14 Q. So you a c t u a l l y had an overflow s i t u a t i o n 

15 on those p i t s because of a kick? 

16 A. That i s c o r r e c t . 

17 Q. Would t h a t have been the case i f you had 

18 used a reserve p i t ? 

19 A. I t would not have been. 

2 0 Q. So you s t i l l would have had the k i c k but 

21 you would have been able t o manage i t ? 

22 A. You are e x a c t l y c o r r e c t . 

23 Q. Now, you mentioned t h a t there i s an 

24 a d d i t i o n a l cost per day i n using closed-loop 

25 systems. Previously you said i t was a range of 

PAUL BACA PROFESSIONAL COURT REPORTERS 
Cc0742a1-5641-4ffe-9ed7-df8dab165405 



Page 1662 

1 between $1500 and $5,000 per day? 

2 A. Correct. 

3 Q. Could you estimate the cost f o r i n d u s t r y , 

4 the d a i l y cost of closed-loop systems? 

5 A. Yes. That's p r e t t y simple math. Let's 

6 take a median round number of $3,000 a day, 70 r i g s 

7 running i n Southeast New Mexico. That's $210,000 a 

8 day or $73 m i l l i o n a year plus or minus. 

9 Q. Do you compare the $73 m i l l i o n cost t o the 

10 cost of damages caused by reserve p i t s ? 

11 A. I'm not aware of any testimony at any of 

12 the '07, '09 or c u r r e n t hearings t h a t have placed an 

13 economic value on groundwater damage of even one 

14 d o l l a r . Ranchers i n my p a r t of the country are not 

15 b a s h f u l , and when they f e e l they have been wronged 

16 or damaged i n even the s l i g h t e s t manner, I hear 

17 about i t at the speed of l i g h t . I have never paid 

18 any economic damages f o r groundwater contamination. 

19 I am not aware of anyone who has ever p a i d any 

20 economic damages f o r groundwater contamination and 

21 I'm not aware of any testimony here t h a t r e l a t e s t o 

22 economic damages f o r groundwater contamination. 

23 Commissioners, I'm a b e l i e v e r i n balance. 

24 And $72 m i l l i o n a year versus zero over 70 years i s 

25 a p r e t t y compelling argument f o r me. 
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1 Q. Now, you used a f i g u r e of $3,000 a day f o r 

2 the closed-loop systems. Why d i d you not use the 

3 $5,000 f i g u r e ? Did you account f o r the cost of 

4 digging a reserve p i t ? 

5 A. Well, t h a t ' s one way t o look at i t . But 

6 the other way t o look at i t would be t o use t h a t as 

7 a median number. I f you want t o say t h a t reserve 

8 p i t s -- w e l l , i n my instance there were f i v e 

9 times -- closed-loop i s f i v e times c o s t l i e r . Let's 

10 say i t ' s t w i c e . That s t i l l leaves you w i t h $37 

11 m i l l i o n i n i n d u s t r y costs over and above what we 

12 would i n c u r using reserve p i t s . 

13 Q. Now, i f we could move t o Sl i d e No. 1 on 

14 E x h i b i t No. --

15 CHAIRPERSON BAILEY: Instead of moving t o 

16 Sli d e No. 1, i t ' s close t o lunchtime. We need t o 

17 take a break and allow f o r p u b l i c comment and take a 

18 lunch break. So you are excused u n t i l we come back 

19 a f t e r lunch. We have two people, Bruce Gantner. 

2 0 Would you --

21 MR. GANTNER: Madam Chairman, i f you wish, 

22 we w i l l be gla d t o do both. I t a l k e d t o K e l l y and 

23 we w i l l be g l a d t o do our p u b l i c statements t h i s 

24 morning or i f you would j u s t as soon because of 

25 lunchtime defer t h a t , we w i l l do i t t h i s afternoon. 
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1 CHAIRPERSON BAILEY: A l l r i g h t . That 

2 would be h e l p f u l . K e l l y Campbell? 

3 UNIDENTIFIED SPEAKER: Yes, ma'am. 

4 CHAIRPERSON BAILEY: You w i l l w ait u n t i l 

5 t h i s afternoon also? 

6 UNIDENTIFIED SPEAKER: Yes, ma'am. 

7 CHAIRPERSON BAILEY: Let's break f o r lunch 

8 and come back at 1:15. 

9 (Note: The hearing stood i n recess at 

10 11:56 t o 1:15.) 

11 CHAIRPERSON BAILEY: We w i l l go back on 

12 the record. We were l i s t e n i n g t o d i r e c t testimony 

13 from Mr. Scott, as I r e c a l l . You are s t i l l under 

14 oath. 

15 MS. FOSTER: Madam Commissioner, as a 

16 matter of housekeeping I wanted t o r e l a t e t h a t my 

17 witness, Mr. Tom M u l l i n s , d i d work through the lunch 

18 hour t r y i n g t o get the i n f o r m a t i o n from the o l d O i l 

19 Conservation D i v i s i o n e x h i b i t s from the 2007 

20 hearing. My understanding i s there are too many 

21 parameters t h a t are d i f f e r e n t from the 2007 modeling 

22 t h a t was done t o get you the answers you are looking 

23 f o r . 

24 What I would ask f o r would be t h a t 

25 Mr. M u l l i n s ' complete remodeling as requested and 
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1 present t h a t t o the commission. Now, the way things 

2 are going i n terms of our t i m i n g , I don't t h i n k t h a t 

3 we are going t o f i n i s h by tomorrow. So i f we are 

4 going t o be coming back on another date I would 

5 suggest or ask the commission t h a t Mr. M u l l i n s could 

6 come back w i t h the a d d i t i o n a l modeling s i t u a t i o n and 

7 be subject t o cross-examination at t h a t time. 

8 CHAIRPERSON BAILEY: I t h i n k t h a t sounds 

9 appropriate. We don't need t o push people t o not 

10 eat. So yes, t h a t would be appropriate. When we do 

11 r e t u r n , because I agree w i t h you, i t does not appear 

12 l i k e l y t h a t we w i l l be able t o f i n i s h d i r e c t 

13 testimony tomorrow afternoon. 

14 MS. FOSTER: I n terms of scheduling as 

15 w e l l , I know p r e v i o u s l y I sa i d I would need t o leave 

16 by lunchtime tomorrow t o get t o Hobbs. I have 

17 rearranged my schedule so I am a v a i l a b l e a l l day 

18 tomorrow t o stay f o r testimony. We don't need t o 

19 stop because of me. 

2 0 CHAIRPERSON BAILEY: That's good. How 

21 about other attorneys? Are you a l l a v a i l a b l e 

22 tomorrow a l l day? I f we do not f i n i s h tomorrow are 

23 attorneys and witnesses a v a i l a b l e on the 28th, which 

24 i s the next r e g u l a r l y scheduled commission hearing? 

25 MR. JANTZ: Of t h i s month? 
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CHAIRPERSON BAILEY: Yes. 

2 MR. JANTZ: Madam Chair, I am not 

3 a v a i l a b l e the 28th. 

4 CHAIRPERSON BAILEY: Are you a v a i l a b l e any 

5 time next week? 

6 MR. JANTZ: I am a v a i l a b l e the 27th and 

7 the 29th. 

8 MR. SMITH: I w i l l look and see. 

9 CHAIRPERSON BAILEY: So we can p e n c i l i n 

10 those p o t e n t i a l dates f o r the 27th and/or the 29th. 

11 MS. FOSTER: Madam Commissioner, at t h i s 

12 p o i n t i t might be re l e v a n t t o know how many other 

13 witnesses there might be. I know we have the OCD's 

14 two witnesses and I have no idea how many r e b u t t a l 

15 witnesses there w i l l be. 

16 CHAIRPERSON BAILEY: We have Dr. B a r t l e t t 

17 who has not yet given h i s testimony. So we have 

18 three d i r e c t and r e b u t t a l s . 

19 MS. FOSTER: Do we know who w i l l be 

20 s u b m i t t i n g r e b u t t a l ? I t would be nice t o know i f 

21 the witness i s going t o be presented as r e b u t t a l 

22 testimony. 

23 CHAIRPERSON BAILEY: That's d i f f i c u l t | 

24 u n t i l we have a l l of the d i r e c t testimony. There 

25 could be something who w i l l rebut the OCD witnesses. 
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1 At t h i s p o i n t we don't know y e t . 

2 MS. FOSTER: I'm j u s t asking i f counsel 

3 does know and i f they have c a l l e d p a r t i e s and in t e n d 

4 t o c a l l them as r e b u t t a l witnesses, I would l i k e t o 

5 have the i n f o r m a t i o n as t o who the witness i s as 

6 soon as po s s i b l e r a t h e r than s p r i n g i n g i t on us at 

7 the l a s t minute. That's a l l I am asking f o r . 

8 CHAIRPERSON BAILEY: I understand your 

9 request. 

10 Q (By Ms. Foster) So, Mr. Scott, we were 

11 speaking about E x h i b i t 17. We are moving on t o the 

12 s l i d e s . 

13 A. This f i r s t s l i d e i n E x h i b i t 17 i s j u s t r i g 

14 count i n f o u r s t a t e s : Colorado, Oklahoma, New 

15 Mexico on the l e f t scale and Texas on the r i g h t 

16 scale. This i s the time i n t e r v a l 2001 t o 2005, and 

17 b a s i c a l l y I t h i n k what t h i s s l i d e demonstrates i s 

18 t h a t f o r the very most p a r t the fou r states had 

19 f a i r l y comparable a c t i v i t y trends. I f we move t o 

20 the next s l i d e , now we are i n the 2005 t o 2011 time 

21 frame. We look at l a t e '06/early '07, the New 

22 Mexico r i g count, r a t h e r than c o n t i n u i n g t o i n c l i n e , 

23 i t e x h i b i t s a p r e t t y steep and p r e c i p i t o u s d ecline 

24 and separates from the r i g count i n Colorado. 

25 Now, r i g counts -- I'm not a s t a t i s t i c i a n 

PAUL BACA PROFESSIONAL COURT REPORTERS 
cc0742a1 -5641 -4ffe-9ed7-df8dab165405 



Page 1668 

1 and r i g counts are a f u n c t i o n of many f a c t o r s 

2 i n c l u d i n g costs, equipment a v a i l a b l e and r e g u l a t o r y 

3 environment. I t appears t o me t h a t the r e g u l a t o r y 

4 environment i n l a t e '06/'07 had some operators 

5 making some decisions about whether they wanted t o 

6 be i n New Mexico or not. I f you w i l l note i n 

7 Oklahoma and Texas subsequent t o the drop i n 2009, 

8 t h a t a c t i v i t y has d r a m a t i c a l l y increased. New 

9 Mexico, on the other hand, seems t o be stuck i n 

10 about t h a t 70 count range. 

11 This next s l i d e , also r i g count averages. 

12 This i s j u s t Texas versus New Mexico from 1995 t o 

13 2011. Once again, the general t r e n d from the e a r l y 

14 2000s up u n t i l the P i t Rule was proposed, the two 

15 curves p r e t t y n e a r l y tracked. They separate again 

16 f a i r l y d r a m a t i c a l l y about the time Rule 17 came 

17 under discussion. 

18 Q. Just before you move on from the s l i d e , 

19 how i s t h i s s l i d e d i f f e r e n t from the f i r s t one, from 

2 0 E x h i b i t 15 where i t was also a comparison from Texas 

21 t o New Mexico? 

22 A. The f i r s t s l i d e we put up was i n r e l a t i o n 

23 t o Permian Basin r i g counts only. That i s three 

24 Texas Rai l r o a d Commission d i s t r i c t s and the fo u r 

25 counties i n Southeast New Mexico. This s l i d e brings 
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1 i n the e n t i r e s t a t e of Texas as w e l l as the e n t i r e 

2 s t a t e of New Mexico. 

3 Q. Thank you. 

4 A. There's the next s l i d e showing the r i g 

5 count r a t i o , Texas versus New Mexico. 

6 Q. Now, j u s t f o r the record, i f you could 

7 please c l a r i f y , t o the l e f t side of t h a t chart --

8 A. P r i o r t o the c o n s i d e r a t i o n of Rule 17, 

9 approximately 14 percent of the r i g s running i n 

10 Texas i n number were running i n New Mexico. 

11 Subsequent t o Rule 17 we are l o o k i n g at about 9.5 

12 percent of the r i g s running i n Texas are running i n 

13 New Mexico. Now, t h i s i s a state-wide comparison. 

14 This next s l i d e i s o i l and gas p r i c e s . I f 

15 you r e c a l l , New Mexico's d r i l l i n g a c t i v i t y a c t u a l l y 

16 e x h i b i t e d a de c l i n e at about the s t a r t of the Rule 

17 17 discussions. But there was a two-year p e r i o d 

18 i n '06, '07 and '08 where o i l and gas p r i c e s 

19 increased d r a m a t i c a l l y so t h a t c o r r e l a t i o n between 

20 o i l p r i c e s and New Mexico d r i l l i n g a c t i v i t y f a l l s 

21 apart when Rule 17 was proposed. 

22 This i s n a t u r a l gas production. Texas i s 

23 the lower curve, new Mexico i s the red curve and the 

24 e n t i r e United States would be the blue curve or 

25 upper curve. You can draw your own conclusions 
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1 about cause and e f f e c t , but p r i o r t o Rule 17 coming 

2 under c o n s i d e r a t i o n , gas produc t i o n i n New Mexico 

3 was r e l a t i v e l y f l a t as was the production i n Texas 

4 and the e n t i r e United States. Subsequent t o the 

5 co n s i d e r a t i o n of Rule 17, New Mexico has been on a 

6 steady d e c l i n e . 

7 The next s l i d e shows the same phenomenon, 

8 t h i s time comparing New Mexico t o Oklahoma. 

9 This next s l i d e i s a re p r e s e n t a t i o n of 

10 l o s t o p p o r t u n i t y , and t h a t i s , a p r o j e c t i o n was made 

11 of f l a t gas production f o r the time p e r i o d 

12 subsequent t o Rule 17 coming under con s i d e r a t i o n . 

13 That i s , i f we had been able t o hold New Mexico gas 

14 production f l a t r a t h e r than the dec l i n e t h a t we have 

15 a c t u a l l y e x h i b i t e d . 

16 Now, the shaded area on t h i s s l i d e 

17 i n d i c a t e s our l o s t o p p o r t u n i t y . That i s , 

18 approximately one t r i l l i o n cubic f e e t of n a t u r a l 

19 gas. The average value d u r i n g t h a t time p e r i o d was 

20 s i x d o l l a r s per M. That i s s i x b i l l i o n d o l l a r s of 

21 economic a c t i v i t y l o s t t o the s t a t e . I f the s t a t e 

22 i s c o l l e c t i n g 10 percent of the s i x b i l l i o n d o l l a r s , 

23 t h a t ' s $600 m i l l i o n d o l l a r s i n d i r e c t l o s t t ax 

24 revenue. I f you add i n r o y a l t i e s you are probably 

25 l o o k i n g a t something i n excess of $750 m i l l i o n 
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1 d o l l a r s . 

2 Now, l e t ' s go back t o the economic damages 

3 claims f o r groundwater contamination. Zero. $700 

4 m i l l i o n d o l l a r s plus of l o s t o p p o r t u n i t y i s what I 

5 t h i n k we are demonstrating here. 

7 Mexico versus Wyoming. I thought I had heard t h a t 

8 comparison made i n t h i s hearing. I be l i e v e now t h a t 

9 i t was a comparison t h a t was made i n one of the 

10 previous hearings t h a t demonstrated t h a t Wyoming and 

11 New Mexico more c l o s e l y c o r r e l a t e d than d i d our 

12 neighboring s t a t e s . The reason t h a t i t more c l o s e l y 

13 c o r r e l a t e d was t h a t Wyoming had some t r o u b l e s of 

14 t h e i r own and i t turned out t h a t t h a t was 

15 c o n s t r a i n t s on p i p e l i n e capacity. That shale gas 

16 p l a y took o f f up there and they were unable t o move 

17 gas from where i t was being produced t o market. And 

18 the next s l i d e demonstrates t h a t w i t h the gas p r i c e s 

19 shown f o r f o u r hubs i n c l u d i n g the hub t h a t Wyoming 

20 was s e l l i n g i n t o . 

21 That's a l l I have. The r e s t of these 

22 e x h i b i t s are j u s t the data t h a t supports the charts. 

23 Q. Thank you. Now, Mr. Scott, what are the 

24 sources of a l l t h i s data? 

25 A. Most of t h i s data was a v a i l a b l e through 

6 This next s l i d e i s a comparison o f New 
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1 the Department of Energy, Wall S t r e e t Journal. I t ' s 

2 r e a d i l y a v a i l a b l e from published sources. 

3 Q. You s t a t e d also you used Baker Hughes f o r 

4 some of t h i s ? 

5 A. Baker Hughes keeps a very accurate count 

6 of d r i l l i n g r i g s o p e r a t i n g and i s the standard t h a t 

7 the i n d u s t r y uses. 

8 Q. Pages 11, 12, 13, 14 through the end, 

9 these are a c t u a l l y the hard numbers, f i g u r e s f o r a l l 

10 these t a b l e s ; i s t h a t correct? 

11 A. That's c o r r e c t . 

12 Q. Now, could you draw any conclusions f o r 

13 the O i l Conservation D i v i s i o n based on the review of 

14 a l l t h i s data? 

15 A. I t appears t o me t h a t something i n the 

16 time p e r i o d i n e a r l y t o mid 2006 caused operators 

17 not t o abandon New Mexico as prospective t e r r i t o r y 

18 but caused a s i g n i f i c a n t c u r t a i l m e n t i n those 

19 a c t i v i t i e s , and i t appears as though we are paying 

2 0 f o r t h a t c u r t a i l m e n t s i n l o s t gas production even 

21 through today. 

22 Q. And you mentioned when you were t a l k i n g 

23 about E x h i b i t 15 t h a t New Mexico had missed the 

24 boom. I s t h a t e x h i b i t e d here on some of these 

25 graphs? 
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1 A. New Mexico i n the '07/'08 p e r i o d missed 

2 the boom. Our r i g count declined w h i l e product 

3 p r i c e s were exploding. 

4 Q. But the commodity, p r i c e of o i l r i g h t now 

5 i s high. I s n ' t the southeast producing r i g h t now? 

6 A. What i s h o l d i n g the a c t i v i t y l e v e l up i s 

7 the o i l development a c t i v i t i e s i n the southeast. 

8 The guys i n the northwest can't s e l l gas and they 

9 can't a f f o r d t o d r i l l f o r gas because of low gas 

10 p r i c e s . New Mexico i s c u r r e n t l y dependent, f o r 

11 d r i l l i n g a c t i v i t y anyway, almost 100 percent on 

12 Southeast New Mexico. 

13 Q. Now, would i t be f a i r t o say t h a t small 

14 and independent operators are c o s t - s e n s i t i v e and 

15 also have s e n s i t i v i t i e s t o increased regulations? 

16 A. That would be f a i r t o say. 

17 Q. Now, d i r e c t i n g your a t t e n t i o n t o the 

18 m u l t i - w e l l p o r t i o n of the NMOGA p e t i t i o n , which i s 

19 s e c t i o n 19.15.17 -- a c t u a l l y , m u l t i - w e l l s are 

20 mentioned i n several d i f f e r e n t p a r t s of the p e t i t i o n 

21 i n terms of the d e f i n i t i o n , the s i t i n g requirements 

22 and a l l t h a t . So l e t ' s t a l k about m u l t i - w e l l f l u i d 

23 management p i t s . Are you f a m i l i a r , having t a l k e d t o 
24 the NMOGA f o l k s on the working committee, w i t h t h i s 

25 new proposal? 
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1 A. Absolutely. 

2 Q. And do you t h i n k t h a t a m u l t i - w e l l f l u i d 

3 management p i t would a c t u a l l y help you as a 

4 southeast operator? 

5 A. Commissioners, t h i s issue of m u l t i - w e l l 

6 f l u i d p i t s i s as c r i t i c a l and perhaps more c r i t i c a l 

7 than the issue of d r i l l i n g i s . What i s d r i v i n g our 

9 Southeast New Mexico, i s o i l development, and t h a t 

10 development i s o c c u r r i n g i n rock t h a t we now 

11 consider t o be r e s e r v o i r rock t h a t ten years ago was 

12 considered t o be tombstone. H o r i z o n t a l d r i l l i n g 

13 technology and mu l t i - s t a g e f r a c t u r e s t i m u l a t i o n of 

14 those h o r i z o n t a l l a t e r a l s i s a b s o l u t e l y c r i t i c a l t o 

15 the continued h e a l t h of our i n d u s t r y . 

16 Ten years ago -- now, f r a c t u r e s t i m u l a t i o n 

17 has been around since n i t r o g l y c e r i n e was dropped i n 

18 a l l of them, but even ten t o 15 years ago a 5,000 

19 b a r r e l s t i m u l a t i o n program would have been 

20 considered a f a i r l y l a r g e j o b . A mile-long 

21 h o r i z o n t a l i n the Bone Springs or Avalon shale i n 

22 Southeast New Mexico w i l l now re q u i r e 15 t o 25 

23 stages of f r a c t u r e s t i m u l a t i o n each t h a t could be 

24 sized t o 5,000 b a r r e l s . 

25 So we have increased our water 

8 o i l and gas economy, as I j u s t descr ibed i n 
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1 requirements by almost an order of magnitude, and 

2 the a b i l i t y t o s t o r e , manage and as important as 

3 anything else, t o re c y c l e less than p e r f e c t water 

4 u t i l i z i n g i t f o r f r a c jobs and then r e u t i l i z i n g i t 

5 a f t e r the flowback, as flowback water from those 

6 f r a c jobs, i s going t o become more and more 

7 important. 

8 When you are pumping 5,000 b a r r e l s t o 

9 s t i m u l a t e a w e l l , your volume requirements r e l a t i v e 

10 t o a g r i c u l t u r e are inconsequential. I f you are now 

11 pumping 50,000, 80,000, 100,000 b a r r e l jobs, t h a t 

12 s i t u a t i o n i s d i f f e r e n t . 

13 I'm of the op i n i o n t h a t freshwater i s 

14 going t o get t o be more precious and expensive and 

15 we w i l l have t o -- we w i l l be r e q u i r e d t o develop 

16 the technology t o use less than p e r f e c t water, 

17 manage t h a t at the surface and u t i l i z e t h a t f o r some 

18 of these b i g s t i m u l a t i o n jobs, and I can assure you 

19 t h a t the h e a l t h of the i n d u s t r y i s dependent on us 

20 being able t o c a r r y out those s t i m u l a t i o n jobs. So 

21 m u l t i - w e l l f l u i d p i t s are -- I consider t h a t t o be a 

22 c r i t i c a l component of t h i s hearing. 

23 Q. Just t o put the m u l t i - w e l l f l u i d 
24 management p i t s i n t o context, you mentioned t h a t a 

25 h o r i z o n t a l w i t h m u l t i - s t a g e f r a c s would use between 
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1 50 and 100,000 b a r r e l s of water? 

2 A. Could. 

3 Q. How much do you pay f o r a b a r r e l of water 

4 now? 

5 A. We are p a r t i c i p a t i n g i n a w e l l t h a t was 

6 j u s t r e c e n t l y completed t h a t had freshwater piped i n 

7 from two w e l l s on the ranch, and the cost of the 

8 water was $1.30 a b a r r e l . 

9 Q. So e x t r a p o l a t e t h a t . I t would be $130,000 

10 i n water? 

11 A. Yes. 

12 Q. And under the curr e n t Rule 17, once you 

13 are done w i t h t h a t one w e l l , the h o r i z o n t a l f r a c , 

14 what do you do w i t h the water? 

15 A. Well, r i g h t now w i t h the r e g u l a t i o n s t h a t 

16 we are working w i t h now, there are instances where 

17 100 f r a c tanks are set on and near the l o c a t i o n , 

18 loaded w i t h freshwater, u t i l i z e d -- t h a t water i s 

19 u t i l i z e d t o perform the j o b and then on the flowback 

20 t h a t water goes back i n t o those f r a c tanks, i s 

21 hauled t o disposal and the f r a c tanks are then 

22 released t o another j o b . I t ' s a very, very 

23 expensive operation, and we need t o , have t o and 

24 w i l l develop, I t h i n k , the technology t o u t i l i z e 

25 t h a t less than p e r f e c t water f o r s t i m u l a t i o n 
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1 purposes and then u t i l i z e i t again i f we have got 

2 someplace t o stor e i t on the surface. 

3 Q. So i n your example there was 100 trucks 

4 going on and o f f the l o c a t i o n t o move the 100 f r a c 

5 tanks of water? 

6 A. Well, each of those f r a c tanks holds 500 

7 b a r r e l s . A t r a n s p o r t w i l l haul approximately 13 0 

8 b a r r e l s , so l e t me round the numbers o f f . Five 

9 t r a n s p o r t s per tank times 100 tanks. That's 500 

10 truckloads of water. 

11 Q. That goes over county roads t o a disposal 

12 f a c i l i t y , a water disposal f a c i l i t y ? 

13 A. Yes. Now, you w i l l never recover 100 

14 percent of the f r a c . f l u i d t h a t you put i n t o the 

15 formation. You w i l l only recover a p o r t i o n of i t on 

16 the order o f , low side 20 percent, high side 50 

17 percent. 

18 Q. So w i t h your m u l t i - w e l l f l u i d management 

19 p i t you would have the 100,000 b a r r e l s of water i n 

20 the m u l t i - f l u i d management p i t . How would you get 

21 t h a t t o your well? I n other words, the question I'm 

22 asking you i s : Would you avoid a l l those truckloads 

23 moving water i f you use the m u l t i - w e l l f l u i d 

24 management p i t ? 

25 A. Well, t y p i c a l l y those m u l t i - w e l l f l u i d 
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1 management p i t s would be s i t u a t e d i n a l o c a t i o n 

2 c e n t r a l t o maybe a f o u r - s e c t i o n development program 

3 and you might, you would t r y t o f i n d piped water 

4 i n t o t h a t c e n t r a l l o c a t i o n . I f you couldn't, you 

5 would be t r u c k i n g i t i n . And the water out of t h a t 

6 p i t t o each i n d i v i d u a l l o c a t i o n would be v i a 

7 temporary p o l y l i n e , p o l y pipe, and high volume 

8 t r a n s f e r pumps t o keep somewhere on the order of ten 

9 f r a c tanks loaded and f u l l d uring the f r a c t u r e 

10 s t i m u l a t i o n process. 

11 Q. And i s i t your understanding t h a t the 

12 c o n s t r u c t i o n of the m u l t i - w e l l f l u i d management p i t s 

13 would be d i f f e r e n t than the r e g u l a r p i t i n terms of 

14 the l i n e r s and the --

15 A. Constructed t o much higher standards and 

16 there's good reason f o r t h a t because they are l i k e l y 

17 t o have f l u i d i n them f o r a wh i l e . 

18 Q. Now, l e t ' s look a t the variance s e c t i o n of 

19 the r u l e , please, which i s going t o be Page 47. 

20 Sorry, l e t ' s look at Page 47. That's a c t u a l l y the 

21 permit approval s e c t i o n of the r u l e . Do you have 

22 t h a t i n f r o n t of you, Mr. Scott? 

23 A. Yes. 

24 Q. I n t h a t s e c t i o n there i s a p r o v i s i o n t h a t 

25 IPANM i s asking f o r a d m i n i s t r a t i v e approval o f an 
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1 a p p l i c a t i o n t o d r i l l . Do you support t h a t request 

2 i n terms of asking f o r the completeness and asking 

3 f o r the a d m i n i s t r a t i v e approval? 

4 A. Yes, I do. 

5 Q. And the time frames t h a t are l i s t e d here 

6 i s ten days f o r a d m i n i s t r a t i v e completeness 

7 determination by the OCD and a t o t a l of 60 days f o r 

8 a de c i s i o n from the OCD, correct? 

9 A. That i s my understanding, yes. 

10 Q. Now, are you aware of the OCD a p p l i c a t i o n 

11 t h a t b a s i c a l l y s t a t e s t h a t i f they do not get back 

12 t o us w i t h i n the 60 days then the a p p l i c a t i o n i s 

13 deemed a d m i n i s t r a t i v e l y denied as opposed t o 

14 approved? 

15 A. I am aware of t h a t and I s t r o n g l y 

16 disagree. 

17 Q. Why? 

18 A. That's b a s i c a l l y d e n i a l by neglect, and at 

19 t h a t p o i n t I've got the o p t i o n of h i r i n g one of 

20 these $400-an-hour guys and coming up here t o 

21 hearing but I don't know what I d i d wrong. I don't 

22 know why my a p p l i c a t i o n was not approved. I f I'm 

23 going t o have -- i f the OCD i s going t o take 60 days 

24 t o review my a p p l i c a t i o n they at l e a s t owe me the 

25 courtesy, i f they are going t o deny i t , of t e l l i n g 
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1 me why i t was denied so I have an o p p o r t u n i t y t o f i x 

2 i t . 

3 Q. So on the denial., i s i t the f a c t t h a t you 

4 get bumped i n t o a hearing so q u i c k l y t h a t you don't 

5 l i k e about that? 

6 A. Well, i f I get bumped i n t o a hearing, i f 

7 I'm denied by neglect I s t i l l don't know what I d i d 

8 wrong so I don't know what I need t o do t o make t h a t 

9 r i g h t , t o even go i n t o hearing. 

10 Q. So what happens now when you f i l e an APD 

11 w i t h the OCD? I mean, i s there an o p p o r t u n i t y f o r 

12 you t o go back and f o r t h and have conversations w i t h 

13 the OCD i f they f e e l t h a t they need a d d i t i o n a l 

14 i n f o r m a t i o n on your a p p l i c a t i o n ? 

15 A. Yes. I n f a c t , t h a t ' s the process t h a t we 

16 use. 

17 Q. And t h i s f o rmalized process i n the 

18 p e t i t i o n , t h i s i s not something t h a t you are 

19 comfortable with? 

2 0 A. No, I'm not. 

21 Q. Looking at 19.15.17.15, which i s the 

22 exceptions and variance s e c t i o n on Page 43, so a 

23 variance means an a u t h o r i z a t i o n from the appropriate 

24 d i v i s i o n d i s t r i c t o f f i c e t o depart from the 

25 requirements of the r u l e , and there i s a set 
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1 procedure t h a t i s put i n t h i s s e c t i o n of the r u l e t o 1 

2 ask f o r a variance.. So i n other words, you could 1 

3 ask f o r a variance i f you needed something d i f f e r e n t j 

4 i n the s i g n i n g of a temporary p i t , d i f f e r e n t J 

5 fencing, d i f f e r e n t l i n e r s , d i f f e r e n t c o ncentration 

6 l i m i t s , r i g h t ? And do you approve of t h i s , again, j 

7 formal mechanism put i n the P i t Rule concerning j 

8 asking f o r a variance? 1 

9 A. I recognize t h a t we have t o have some 1 

10 mechanism t o adju d i c a t e unusual circumstances. This j 

11 formal variance -- I am a b i t uncomfortable w i t h j 

12 t h i s formal variance process because I don't t h i n k | 

13 d r i l l i n g a w e l l or two or three a year, t h a t I w i l l | 

14 be very good at i t . I don't t h i n k t h a t I w i l l be up 

15 t o speed on the variances t h a t have been p r e v i o u s l y 

16 granted and t h a t I might be able t o take advantage ! 

17 o f . I guess my l a s t comment would be t h a t I r e a l l y 

18 don't have a good idea how t o make t h i s b e t t e r but I | 

19 b e l i e v e t h a t i t needs some more work. 

2 0 Q. Now, I b e l i e v e d u r i n g t h i s hearing t h a t 

21 NMOGA made a couple of changes t o t h e i r p e t i t i o n 

22 concerning automatic extension time frames which ! 

23 would be 19.15.17.13.E5, which i s on Page -- | 

24 COMMISSIONER BALCH: Page 37, second 

25 paragraph from the bottom. 

j 
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1 Q. Thank you, Page 37. Thank you, 

2 Commissioner. This s e c t i o n t a l k s about the 

3 appropriate d i v i s i o n o f f i c e may grant an extension 

4 not t o exceed three months i f an operator i s unable 

5 t o close a p e r m i t t e d temporary p i t w i t h i n s i x months 

6 from the date the operator releases the r i g . Did 

7 you see that? 

8 A. Yes. 

9 Q. NMOGA e a r l i e r i n the hearing pushed the 

10 extension p e r i o d back i n t o the variance s e c t i o n . I n 

11 other words, you would ask f o r a variance instead of 

12 g e t t i n g the automatic three-month p r o v i s i o n . Do you 

13 agree w i t h t h a t p r o v i s i o n ? 

14 A. I don't have a s t a f f t o handle variance 

15 issues. I f I had my preference I would have a 

16 strong preference f o r automatic extension r a t h e r 

17 than having t o come up here through the hearing 

18 process. 

19 Q. And t h a t would go through the same t h i n g 

2 0 f o r Section 6, which i s the automatic approval 

21 extension of s i x months f o r c l o s i n g a d r y i n g pad i n 

22 r e l a t i o n t o a closed-loop system? 

23 A. Same comment would apply t o a l l those 

24 circumstances. 

25 Q. F i n a l l y , the l a s t t h i n g I wanted t o ask 
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1 you was i f you asked f o r a variance -- two more 

2 questions. I f you asked f o r a variance there i s a 

3 requirement here t h a t you need t o prove t h a t your j 

4 variance request i s more p r o t e c t i v e t o the ! 

5 environment, p u b l i c h e a l t h and the environment, and 

6 there's a couple of other t h i n g s i n here, s a f e t y and 

7 l i v e s t o c k t h a t are included. Do you agree w i t h t h a t | 

8 requirement i f you are asking f o r a hearing on a 

9 variance? 

10 A. No, I don't. And t h a t ' s a b i g problem f o r 

11 a small operator because we don't have those 

12 resources i n t e r n a l l y . I t leaves me having t o h i r e 

13 outside counsel consultants t o t r y t o generate t h a t , 

14 and i t ' s expensive and time-consuming. 

15 Q. How i s i t t h a t you would demonstrate t h a t ! 

16 you would have a d d i t i o n a l p r o t e c t i o n s f o r l i v e s t o c k j 

17 i n the variance request? 

18 A. Offhand, I don't know. I 

19 Q. I n f a c t , as a small operator, do you t h i n k ] 

20 small operators would go through t h i s variance i 

21 process as i t ' s o u t l i n e d i n t h i s proposal? 

22 A. I n very, very l i m i t e d circumstances, I 

23 would t h i n k . 

24 Q. Do you b e l i e v e t h a t the IPANM proposal i s j 

25 appropriate f o r the p r o t e c t i o n of freshwater as j 
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designated by the State Engineer, p u b l i c h e a l t h and 

2 the environment? 

3 A. Yes, I do. 

4 Q. Do you be l i e v e t h a t the IPANM proposal i s 

5 appropriate f o r the p r o t e c t i o n of c o r r e l a t i v e r i g h t s 

6 and the prevention of waste? 

7 A. Yes, I do. 

8 MS. FOSTER: I have no f u r t h e r questions 

9 f o r the witness. I pass the witness. 

10 MR. CARR: No questions. 

11 MR. JANTZ: I f we could take a quick 

12 break? 

13 CHAIRPERSON BAILEY: We w i l l take a break 

14 and be back at 2:00 o'clock. 

15 (Note: The hearing stood i n recess at 

16 1:50 t o 2:00.) 

17 CHAIRPERSON BAILEY: We are back on the 

18 record. Mr. Jantz, you were about t o cross-examine 

19 Mr. Scott. 

20 CROSS-EXAMINATION 

21 BY MR. JANTZ 

22 Q. Good afternoon, Mr. Scott. Were you here 

23 f o r Ms. Denomy's testimony? 

24 A. A p o r t i o n of i t , yes. 

25 Q. Do you remember her discussing AFEs? 
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1 A. Yes. 

2 Q. Could you give me your perspective on what 

3 goes i n t o an AFE? 

4 A. For a d r i l l i n g well? 

5 Q. Yes. 

6 A. A d r i l l i n g w e l l AFE w i l l c o n t a i n t a n g i b l e 

7 and i n t a n g i b l e d r i l l i n g w e l l costs along w i t h the 

8 cost t o construct a tank. 

9 Q. Could you e x p l a i n what i n t a n g i b l e costs 

10 are? 

11 A. Okay. Let's s t a r t w i t h the i n t a n g i b l e s . 

12 Q. Okay. 

13 A. I n t a n g i b l e d r i l l i n g costs are expenses 

14 t h a t w i l l be i n c u r r e d on t h a t p r o j e c t t h a t have no 

15 r e s i d u a l value. S t a r t i n g at the top of the l i s t , i t 

16 would be roads and l o c a t i o n s , damages and 

17 ri g h t - o f - w a y , d r i l l i n g r i g day work, d r i l l i n g r i g 

18 footage, completion r i g , day work water, 

19 t r a n s p o r t a t i o n , f u e l , l ogging, cementing, 

20 s u p e r v i s i o n , miscellaneous -- I don't remember the 

21 l a s t two or three l i n e items -- would a l l come under 

22 i n t a n g i b l e d r i l l i n g costs. 

23 The t a n g i b l e d r i l l i n g costs are p r i m a r i l y 

24 tubules, wellhead and tubules. This would include 

25 the various sizes of casing t h a t we w i l l have t o run 
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1 along w i t h t u b i n g packers, pumping u n i t and rods. 

2 Now, the tank b a t t e r y i s normally a separate s e r i e s 

3 of l i n e items below t h a t and w i l l include separation 

4 equipment, any p i p e l i n e s t h a t might be re q u i r e d and 

5 your o n - s i t e o n - l o c a t i o n tankage. 

6 Q. That's the extent of a d r i l l i n g AFE? 

7 A. Yes. 

8 Q. Ms. Denomy, i f I r e c a l l c o r r e c t l y , t a l k e d 

9 about the a n t i c i p a t e d p r o d u c t i o n of the w e l l , the 

10 l i f e of w e l l costs and the a n t i c i p a t e d r e t u r n s . I s 

11 t h a t something i s t h a t you consider when you d r a f t 

12 AFEs? 

13 A. Well, an AFE, an a u t h o r i t y f o r expenditure 

14 i s j u s t t h a t . That i s a document t h a t you prepare 

15 w i t h your estimated costs t o send t o your partners 

16 f o r t h e i r approval before you move ahead w i t h the 

17 p r o j e c t . Now, the economics considerations t h a t go 

18 i n t o a p r o j e c t p r i o r t o you preparing the AFE 

19 c e r t a i n l y take i n t o c o n s i d e r a t i o n what you t h i n k 

20 your expenses w i l l be as w e l l as your p r o j e c t e d 

21 production. 

22 Q. So your partners don't care what the l i f e 

23 of w e l l cost w i l l be i n a p o t e n t i a l production or do 

24 they? I mean, when you are t a l k i n g about AFEs, my 

25 understanding i s a l l of these considerations are put 
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1 i n t o t h a t document. 

2 MS. FOSTER: Objection, I b e l i e v e the 

3 witness j u s t s t a t e d t h a t i n f o r m a t i o n i s not included 

4 i n an AFE so you might t o rephrase the question. 

5 MR. JANTZ: That wasn't c l e a r t o me, 

6 Ms. Foster. 

7 Q. Let me rephrase i t . I n the AFEs t h a t you 

8 produce do your partners want t o know the l i f e of 

9 w e l l costs? 

10 A. No, s i r . I t i s standard i n d u s t r y p r a c t i c e 

11 when I receive an AFE, t h a t i s an estimate of the 

12 expected costs only. I t ' s up t o me t o develop my 

13 own i n t e r n a l economics t o determine whether I want 

14 t o p a r t i c i p a t e or not. 

15 Now, I know from experience t h a t a Bone 

16 Springs pumping w e l l i s going t o cost me about $2500 

17 a month t o operate. A gas w e l l should cost about 

18 $1,000 a month t o operate. I can plug those 

19 p r o j e c t e d expenses i n t o a cash flow p r o j e c t i o n t o 

20 generate what k i n d of r a t e of r e t u r n t h a t p r o j e c t 

21 w i l l e f f e c t , but t h a t doesn't come w i t h an AFE. 

22 Q. Let me ask you t h i s then: For your cost 

23 comparison f o r the Eddy No. 2 and Eddy No. 3 -- do 

24 we have a s l i d e ? 
25 MS. FOSTER: There was no s l i d e f o r t h a t . 
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1 Q. Oh, there was no s l i d e f o r tha t ? Okay. 

2 Did you do an economic -- were there economic 

3 considerations or economical c a l c u l a t i o n s done f o r 

4 each of these wells? 

5 A. I n t e r n a l l y , yes. 

6 Q. Those included l i f e of the w e l l cost? 

7 A. No. Well, yes. 

8 Q. They did? 

9 A. Yes. 

10 Q. And d i d they also include the a n t i c i p a t e d 

11 r a t e s of return? 

12 A. Yes. 

13 Q. And the a n t i c i p a t e d amount of resource 

14 t h a t you get out of each well? 

15 A. Yes. 

16 Q. But you d i d n ' t include t h a t here? 

17 A. No. 

18 Q. No, you d i d n ' t . 

19 A. This sheet represents the a c t u a l costs 

2 0 t h a t came out of my general ledger f o r the p i t 

21 c o n s t r u c t i o n and closure on the Eddy BD 2 and my 

22 a c t u a l costs of the closed-loop system on the Eddy 

23 BD No. 3. That's a l l . 

24 Q. But t h a t ' s not the e n t i r e c o n s i d e r a t i o n 

25 t h a t you make when you d r i l l a we l l ? 
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1 A. Oh, a b s o l u t e l y not. 

2 Q. Okay. Are you w i l l i n g t o make the 

3 economic an a l y s i s a v a i l a b l e ? 

4 MS. FOSTER: Objection. I don't t h i n k 

5 t h a t ' s r e l e v a n t . 

6 MR. JANTZ: Sure i t i s . I f we are t a l k i n g 

7 about the economic impact of the P i t Rule we should 

8 be able t o look at the cost i n the context of each 

9 i n d i v i d u a l w e l l , the l i f e of w e l l costs along w i t h 

10 the a n t i c i p a t e d r a t e of r e t u r n i n order t o get a 

11 c l e a r p i c t u r e of what these costs r e a l l y mean. 

12 MS. FOSTER: I t h i n k i t ' s a f i s h i n g 

13 e x p e d i t i o n , t o t e l l you the t r u t h . That goes i n t o 

14 the business decisions t h a t are made by the small 

15 independent operator and the de c i s i o n whether t o 

16 i n v e s t or p a r t i c i p a t e i n a w e l l r e a l l y i s not 

17 i n f o r m a t i o n t h a t OGAP needs t o have or i s p a r t of 

18 t h i s hearing. 

19 CHAIRPERSON BAILEY: Objection i s 

20 sustained. 

21 Q (By Mr. Jantz) Let's take a look at t h i s 

22 cost a n a l y s i s . Could you t e l l me -- l e t ' s take a 

23 look a t Eddy No. 2 f i r s t . Could you t e l l me what 

24 the Banta O i l F i e l d Services, Inc., what t h a t 

25 expenditure i s for? 
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1 A. Banta O i l F i e l d Services i s a general 

2 c o n t r a c t o r roustabout and t h a t was a miscellaneous 

3 l i n e item t h a t was entered i n t o the p i t s u b d i v i s i o n 

4 on my general ledger. I can't t e l l you -- i t ' s 

5 probably -- I would have guessed i t was f o r fencing 

6 but I'm guessing. 

7 Q. Okay. Diamondback Disposal, what was t h a t 

8 f o r ? 

9 A. Both Diamondback Disposal and TFH do both 

10 d i r t work, p i t l i n i n g and water h a u l i n g . Mesquite 

11 Services was e x c l u s i v e l y a water hauler. 

12 Q. I s t h a t f o r d i g g i n g the p i t and t a k i n g 

13 away the water? 

14 A. Yes. 

15 Q. Does t h a t include the l i n e r s ? 

16 A. Yes. 

17 Q. Let's go over t o Eddy No. 3. Closed-loop 

18 S p e c i a l t i e s , I'm assuming t h a t ' s the closed-loop 

19 system? 

2 0 A. That was the s o l i d s removal equipment 

21 r e n t a l along w i t h the personnel t o man and operate 

22 t h a t equipment w h i l e i t was on l o c a t i o n . 

23 Q. Okay. And t h a t ' s over what time period? 

24 A. That was approximately 4 0 days. I want t o 

25 say 3 8 t o 40 days. 
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And t h a t includes the problems you had 

2 w i t h t h i s well? 

3 A. That would be c o r r e c t . 

4 Q. Did you do a c a l c u l a t i o n t o subtract the 

5 amount of money t h a t you spent here t h a t you might 

6 not have otherwise spent i f i t had been a normal 

7 w e l l and hadn't had the problems? 

8 A. I d i d n ' t do t h a t , but those are p r e t t y 

9 much d a i l y charges, and I b e l i e v e we AFE'd t h a t w e l l . 

10 at 2 6 days, so 14 of the 40 days would be problem 

11 charges. 

12 Q. CRI Holdings? 

13 A. That's the c e n t r a l disposal f a c i l i t y . 

14 Q. That doesn't include the u n a n t i c i p a t e d 

15 problems w i t h the w e l l or does i t ? 

16 A. Well, the r a i l r o a d bins are a d a i l y 

17 charge. The a c t u a l disposal of the c u t t i n g s i s on a 

18 per-load basis, so whi l e we were having t r o u b l e s we 

19 obviously weren't generating any c u t t i n g s so those 

20 would not have been ongoing. 

21 Q. You d i d pay f o r the r e n t a l s during those 

22 days? 

23 A. Yes. 

24 Q. Dorado? 

25 A. Trucking company. 
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1 Q. Trucking company. Does t h a t f i g u r e 

2 r e f l e c t , the $11,000 f i g u r e r e f l e c t the a d d i t i o n a l 

3 costs f o r the u n a n t i c i p a t e d problems? 

4 A. Yes, s i r , probably would. 

5 Q. Mesquite Services? 

6 A. Also a t r u c k i n g company. 

7 Q. Also r e f l e c t s the u n a n t i c i p a t e d a d d i t i o n a l 

8 cost f o r the u n a n t i c i p a t e d problems? 

9 A. A p o r t i o n of i t would have been, yes. 

10 Now, we would have some t r u c k i n g charges there 

11 regardless. Obviously, 26 days i s going t o i n c u r 

12 water h a u l i n g charges but a p o r t i o n of those would 

13 be a t t r i b u t a b l e t o the t r o u b l e we had. 

14 Q. R.T. Hicks Consultants? 

15 A. That was a consultant I h i r e d t o t r y t o 

16 get a reserve p i t approved which I was unsuccessful 

17 w i t h . And h i s charges were added i n t o the p i t 

18 s u b d i v i s i o n i n my general ledger. 

19 Q. Okay. So t h a t was s o r t of a -- t h a t ' s not 

20 g e n e r a l l y associated w i t h the closed-loop system? 

21 A. I would agree w i t h you. 

22 Q. Okay. And Roadrunner Environmental? 

23 A. Trucking company. 

24 Q. And does t h a t r e f l e c t a d d i t i o n a l costs due 

25 t o the --
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1 A. Well, i t doesn't look l i k e we used them 

2 much. There's only $700 there, so I don't know. 

3 Q. Okay. So can you give me an estimate, 

4 since you d i d the o r i g i n a l AFE, what the d i f f e r e n c e 

5 between the o r i g i n a l AFE on Eddy No. 3 and t h i s 

6 f i g u r e t h a t you have here on your s l i d e , can you 

7 t e l l me the d i f f e r e n c e between the two? 

8 A. Repeat the question. 

9 Q. So your o r i g i n a l AFE c a l c u l a t e d the cost 

10 of the w e l l , r i g h t ? Without the u n a n t i c i p a t e d costs 

11 of the problems t h a t you a c t u a l l y had w i t h t h a t 

12 w e l l ; i s t h a t c o r r e c t ? 

13 A. That's c o r r e c t . 

14 Q. Can you t e l l me the d i f f e r e n c e between 

15 t h a t cost from your AFE and the cost t h a t you 

16 u l t i m a t e l y give here a f t e r you accounted f o r the 

17 increased cost of the u n a n t i c i p a t e d problems? 

18 A. Okay. I can b a l l p a r k t h a t f o r you. 

19 Q. Please do. 

20 A. A r i g on l o c a t i o n w i l l g e n e r a l l y run 

21 somewhere around $25,000 per day. That's a l l the 

22 costs included. So i f we take 14 days at $25,000 

23 per day, we are l o o k i n g at $325,000 of a d d i t i o n a l 

24 costs on the w e l l as a r e s u l t of the d i f f i c u l t i e s 

25 t h a t we had. 
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Q. I f I understand you c o r r e c t l y , Lynx 

2 operates e x c l u s i v e l y i n New Mexico; i s t h a t r i g h t ? 

3 I s t h a t what you said? 

4 A. A f f i r m a t i v e . 

5 Q. But you are r e g i s t e r e d t o operate i n 

6 Texas; i s t h a t true? 

7 A. We so l d our Texas leases some ten or 

8 twelve years ago, c u r r e n t l y operate no w e l l s i n 

9 Texas but have i n t e r e s t as a non-operator i n about 

10 15. 

11 Q. Okay, but you could operate i n Texas 

12 should you so desire? 

13 A. Well, I suppose I could. I r e a l l y don't 

14 own any leases over there and no r i g h t s t o develop 

15 anything. 

16 Q. Well, i t made me wonder i f the r e g u l a t o r y 

17 environment i n New Mexico i s so h o s t i l e , why don't 

18 you move your i n t e r e s t s t o Texas r a t h e r than e l e c t 

19 t o d r i l l i n New Mexico? Because the Eddy No. 3 i s a 

20 decent w e l l , i s i t not? 

21 A. S i r , I had 25 years invested i n a c q u i r i n g 

22 some 8,000 acres of leases i n Lea, Eddy and Chavez 

23 Counties. I couldn't go anywhere else. That's why 

24 I d r i l l e d i n New Mexico. 

25 Q. Lynx has working i n t e r e s t s i n w e l l s i n 
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1 Texas; i s t h a t r i g h t ? 

2 A. As a non-operator, yes. 

3 Q. Did you do a comparison between your AFEs 

4 from Texas w e l l s versus New Mexico wells? 

5 A. I haven't done a d e t a i l e d comparison. I 

6 can t e l l you t h a t AFEs t h a t we receive i n Texas f o r 

7 a s i m i l a r depth and completion technique w e l l are 

8 s u b s t a n t i a l l y less expensive. 

9 Q. But you don't have t h a t cost breakdown? 

10 A. No. 

11 Q. Let's t a l k a l i t t l e b i t about the charts 

12 comparing the Texas and New Mexico -- w e l l , New 

13 Mexico and other s t a t e s ' d r i l l i n g breakdowns, and i f 

14 we could have those s l i d e s . Now, as a preface t o 

15 your discussion on these charts you said t h a t there 

16 are a l o t of f a c t o r s t h a t go i n t o d r i l l i n g a w e l l , a 

17 l o t of f a c t o r s t h a t an operator considers when 

18 d r i l l i n g a well? 

19 A. I t ' s a business d e c i s i o n . You bet. 

20 Q. Sure. So you want t o look at your costs 

21 c e r t a i n l y . What goes i n t o some of the cost 

22 considerations? The l o c a t i o n of the resources? I s 

23 t h a t something t h a t bears on costs? 

24 A. Are you asking whether lease a c q u i s i t i o n 

25 costs are a f a c t o r ? 
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Yes. 

2 A. The answer i s yes. 

3 Q. So lease a c q u i s i t i o n costs. What about 

4 depth t o the resource? 

5 A. Also c e r t a i n l y a f a c t o r . 

6 Q. The k i n d of geology t h a t you have t o deal 

7 with? I 'm assuming t h a t some g e o l o g i c a l formations 

8 are more d i f f i c u l t t o get t o than others? 

9 A. Also a f a c t o r . 

10 Q. Your taxes t h a t you have t o pay? 

11 A. Also a f a c t o r . 

12 Q. You obviously t h i n k r e g u l a t i o n s are a 

13 f a c t o r ? 

14 A. I do t h i n k r e g u l a t i o n s are a f a c t o r . 

15 Q. The tax incentives? Are they a f a c t o r as 

16 well? 

17 A. They have never been an i n c e n t i v e f o r me. 

18 Q. I s t h a t r i g h t ? 

19 A. That's c o r r e c t . 

20 Q. So tax i n c e n t i v e s f o r states l i k e Texas 

21 don't impact your decisions about whether -- versus 

22 New Mexico? Assuming you could d r i l l i n Texas or 

23 you had leases i n Texas? 

24 A. Well, no experience. I can't answer the 

25 question 
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Q. Okay. So the bottom l i n e i s t h a t there 

2 are a l o t of f a c t o r s t h a t could go i n t o t h i s 

3 d e c i s i o n about whether t o d r i l l or not t o d r i l l ? 

4 A. (Witness nods). 

5 Q. Could we have the next s l i d e , please? On 

6 these c h a r t s , though, the conclusion you drew was 

7 t h a t the P i t Rule -- and c o r r e c t me i f I'm wrong 

8 about t h i s -- was a determinative f a c t o r i n New 

9 Mexico's, as you c a l l e d i t , d e c l i n e i n o i l and gas 

10 production or r i g counts? 

11 A. I b e l i e v e t h a t t o be t r u e . 

12 Q. Okay. And i t ' s missing out on the o i l 

13 boom of -- what was i t , 2006 and '7? 

14 A. I b e l i e v e t h a t t o be t r u e , '07, '08 

15 and i n t o '09, a c t u a l l y . 

16 Q. Now, i f we look at t h i s chart here, you 

17 r e a l i z e t h a t the P i t Rule d i d n ' t go i n t o e f f e c t 

18 u n t i l May of '08? 

19 A. I understand t h a t . 

20 Q. So i f we look at the graphs here, i n New 

21 Mexico i t looks l i k e i t tanks around March of '07; 

22 i s t h a t r i g h t ? 

23 A. Plus or minus, yes. 

24 Q. And t h a t ' s before the P i t Rule was 

25 enacted? 
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1 A. That i s c o r r e c t . 

2 Q. And then i t s t a r t s an upswing around 

3 March, A p r i l , May of '08? 

4 A. Yes. 

5 Q. Which i s about when the P i t Rule was 

6 enacted? 

7 A. And also about the time o i l and gas p r i c e s 

8 skyrocketed. 

9 Q. And a f t e r t h a t p o i n t New Mexico's l i n e 

10 seems t o f o l l o w the l i n e s of the r e s t of the s t a t e s , 

11 i n c l u d i n g Colorado, which seems t o be neck t o neck 

12 f o r Colorado. 

13 A. Uh-huh. 

14 Q. Colorado doesn't have a P i t Rule l i k e New 

15 Mexico, does i t ? 

16 A. I don't know. 

17 Q. You don't know. Okay. Let's t a l k a 

18 l i t t l e b i t about your testimony on m u l t i - w e l l f l u i d 

19 management p i t s . You sa i d you had knowledge of 

20 m u l t i - w e l l f l u i d management p i t s based on your 

21 discussions w i t h NMOGA working group? 

22 A. And personal experience. 

23 Q. Could you e x p l a i n your personal 

24 experience? 

25 A. Well, we dug a freshwater impoundment t h a t 
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i s a p p r o p r i a t e l y p e r m i t t e d under the cu r r e n t 

2 r e g u l a t i o n s because we are not p u t t i n g anything i n 

3 i t but freshwater. But i f we, i n the f u t u r e , were 

4 allowed t o put flowback water or less than 

5 freshwater i n t o t h a t p i t i t would serve the same 

6 purpose. 

7 Q. How b i g i s the p i t ? 

8 A. I t h i n k i t ' s approximately 100,000 

9 b a r r e l s . 

10 Q. How many acre f e e t i s that? 

11 A. I don't have t h a t conversion f a c t . With a 

12 quick c a l c u l a t o r I can get t o i t but I don't have i t 

13 i n my head. 

14 Q. Okay. And i f i t becomes a m u l t i - w e l l 

15 f l u i d management p i t how many w e l l s do you 

16 a n t i c i p a t e i t would serve? 

17 A. I t could serve up t o 16 as i t i s c e n t r a l l y 

18 l o c a t e d i n an area where we have i n t e r e s t i n roughly 

19 f o u r sections of mineral leases. 

20 Q. You t a l k e d about water use i n the context 

21 of m u l t i - w e l l f l u i d management p i t s . 

22 A. Yes, s i r . 

23 Q. Have you ever taken i n t o account the 

24 p o t e n t i a l evaporation losses from the l a r g e r surface 

25 area of a m u l t i - w e l l p i t ? 
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1 A. The evaporation losses are a f a c t of l i f e . 

2 Q. Sure, but d i d you include t h a t i n your 

3 c a l c u l a t i o n s or your t h i n k i n g or analysis of the 

4 water savings t h a t m u l t i - w e l l f l u i d management p i t s 

5 might give you? 

•6 A. I don't b e l i e v e t h a t was a major 

7 c o n s i d e r a t i o n , no. 

8 Q. Did you c a l c u l a t e any economic costs and 

9 b e n e f i t s f o r m u l t i - w e l l f l u i d management p i t s versus 

10 t r a d i t i o n a l p i t s or what's c u r r e n t l y p e r m i t t e d and 

11 allowed under the P i t Rule? 

12 A. I d i d not. 

13 Q. Did you consider analyzing the 

14 environmental impacts i n c l u d i n g a i r q u a l i t y impacts 

15 from m u l t i - w e l l f l u i d management p i t s versus what's 

16 p e r m i t t e d now? 

17 A. I d i d not. 

18 Q. Does i t bother you t h a t the l i n e r s i n the 

19 proposed r e g u l a t i o n s f o r m u l t i - w e l l f l u i d management 

2 0 p i t s are not as t h i c k as they are f o r a permanent 

21 p i t ? 

22 A. I t ' s my understanding t h a t the 

23 c o n s t r u c t i o n s p e c i f i c a t i o n s f o r m u l t i - w e l l f l u i d 

24 management p i t s are more s t r i n g e n t than they are f o r 

25 temporary reserve p i t s w i t h double l i n e r s and leak 
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d e t e c t i o n . 

2 Q. So i f my r e p r e s e n t a t i o n i s , i n f a c t , 

3 c o r r e c t t h a t m u l t i - w e l l f l u i d management p i t s only 

4 r e q u i r e 20 m i l l i n e r s w hile permanent p i t s r e q u i r e 

5 t h i c k e r than t h a t , t h a t doesn't bother you or does 

6 i t ? 

7 A. I t doesn't. 

8 Q. Couple l a s t questions. You said w i t h 

9 respect t o the variance p r o v i s i o n t h a t you oppose 

10 variance d e n i a l s by neglect, I t h i n k was your 

11 phrase? 

12 A. Yes. 

13 Q- Do you support variance g r a n t i n g by 

14 neglect? 

15 A. I f I am going t o take the time and the 

16 t r o u b l e t o f i l l out an a p p l i c a t i o n , I f e e l l i k e the 

17 OCD owes me an e v a l u a t i o n of t h a t a p p l i c a t i o n i n a 

18 t i m e l y manner and i f they are u n w i l l i n g or unable t o 

19 provide t h a t t i m e l y e v a l u a t i o n then my permit should 

20 be approved. 

21 Q. Thank you. I t h i n k t h a t ' s a l l I have. 

22 MS. FOSTER: Madam Commissioner, I j u s t 

23 r e a l i z e d t h a t I had f o r g o t t e n t o move E x h i b i t s 15 ! 

24 and 17 i n t o evidence at the conclusion of 

25 Mr. Scott's testimony. Mr. Jantz p u l l e d up our j 
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s l i d e f o r use and testimony so we would ask t o have 

2 E x h i b i t s 15 and E x h i b i t 17 moved i n t o evidence at 

3 t h i s time. 

4 CHAIRPERSON BAILEY: Any objection? 

5 MR. JANTZ: No. 

6 CHAIRPERSON BAILEY: They are admitted. 

7 (Note: IPANM E x h i b i t s 15 and 17 

8 admitted.) 

9 CHAIRPERSON BAILEY: Ms. Gerholt, do you 

10 have any questions? 

11 MS. GERHOLT: I do have a couple questions 

12 f o r Mr. Scott. 

13 CROSS-EXAMINATION 

14 BY MS. GERHOLT 

15 Q. Good afternoon, Mr. Scott. 

16 A. Good afternoon, Ms. Gerholt. 

17 Q. I f the commission were t o adopt 

18 n o t i f i c a t i o n of closed-loop systems, based upon your 

19 experience i f an APD or a C 103, a sundry, had a 

20 check box t h a t s a i d "Closed-loop systems," would 

21 t h a t be an appropriate n o t i f i c a t i o n ? I f you as the 

22 operator were j u s t r e q u i r e d t o check a box t h a t yes, 

23 on t h i s s i t e we are going t o use a closed-loop 

24 system? 

25 A. I'm happy w i t h t h a t . 

PAUL BACA PROFESSIONAL COURT REPORTERS 
cc0742a 1 -5641 -4ffe-9ed7-df8dab165405 



1 
Page 1703 

Q. I b e l i e v e your testimony on d i r e c t was 

2 t h a t when you f i l e an APD w i t h the d i s t r i c t there's 

3 occasion f o r some back and f o r t h ; i s t h a t correct? 

4 A. Yes. 

5 Q. I n regards t o a variance request, do you 

6 see t h a t you would stop your communication w i t h the 

7 d i s t r i c t ? 

8 A. Well, i d e a l l y what I t h i n k I would l i k e t o 

9 see was t h a t those variance requests be handled 

10 between the operator at the d i s t r i c t l e v e l . 

11 Q. Correct. 

12 A. I n a back and f o r t h manner. 

13 Q. And you would l i k e t o see that? 

14 A. Yes. 

15 Q. Just l i k e you have i n the APD? 

16 A. Yes. 

17 Q. Mr. Scott, have you had an o p p o r t u n i t y t o 

18 apply f o r an exception under cu r r e n t Rule 17? 

19 A. Yes. 

20 Q. Given t h a t you have had t h a t o p p o r t u n i t y , 

21 you have a c e r t a i n l e v e l of experience then w i t h 

22 t h a t exception process as i t c u r r e n t l y stands, 

23 correct? 

24 A. Yes. 

25 Q. Would you say t h a t the proposal -- and 
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1 t h a t ' s why I handed you the notebook. I t would be 

2 E x h i b i t 2, Page 43. 

3 A. No page numbers. 

4 Q. On the bottom l e f t - h a n d side, the very 

5 small p r i n t . We l i k e t o t e s t every one's eyesight. 

6 A. Got i t . 

7 Q. Do you b e l i e v e , understanding you have 

8 some issue w i t h the variance language as w r i t t e n , 

9 but do you bel i e v e t h a t t h i s s u b m i t t a l , t h i s 

10 m o d i f i c a t i o n , allows f o r more o p p o r t u n i t y f o r 

11 variance than the cur r e n t exception process? 

12 MS. FOSTER: Madam Commissioner, my page 

13 numbers are d i f f e r e n t from Ms. Gerholt's on my copy. 

14 I f we could p o i n t me t o the s e c t i o n of the r u l e we 

15 are t a l k i n g about. 

16 MS. GERHOLT: 19.15.17.15. 

17 A. Given my past experience w i t h the 

18 exception process, I would f i n d i t d i f f i c u l t t o 

19 b e l i e v e t h a t you could make i t any worse. 

20 Q. And then i f I could draw your a t t e n t i o n t o 

21 Page 37 of OCD's E x h i b i t 2, and t h a t would be 

22 19.15.17.13 -- I be l i e v e i t ' s E as i n Edward 5 and 

23 6. Do you see t h a t , Mr. Scott? 

24 A. Yes. 

25 Q. I n regards t o g r a n t i n g extensions f o r 
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1 temporary p i t s , the OCD has recommended t h a t there 

2 be an extension granted not t o exceed three months; 

3 i s t h a t c o r r e c t ? For a temporary p i t ? 

4 A. Yes, t h a t ' s what I see. 

5 Q. That's i n agreement w i t h IPANM's 

6 recommendation? 

7 A. Yes, I be l i e v e i t i s . 

8 Q. And i f I could have you look at Paragraph 

9 6, the extension grant of s i x months f o r a d r y i n g 

10 pad using a closed-loop system? 

11 A. Yes. 

12 Q. Does t h a t agree w i t h IPANM's proposal? 

13 A. Yes, I be l i e v e i t does. 

14 Q. No f u r t h e r questions. Thank you. 

15 CHAIRPERSON BAILEY: Mr. Dangler, do you 

16 have any questions? 

17 MR. DANGLER: Yes, I do. 

18 CROSS-EXAMINATION 

19 BY MR. DANGLER 

2 0 Q. Good afternoon. 

21 MR. DANGLER: May I approach the witness 

22 and the c o n t r o l l e r t o show them the s l i d e I would 

23 l i k e ? 

24 CHAIRPERSON BAILEY: Yes. 
25 Q. I ' m t r y i n g t o r a t i o n a l i z e t h i s conc lus ion 
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1 w i t h other evidence t h a t I have been l i s t e n i n g t o i n 

2 the course of the hearings. My understanding, and 

3 i t wasn't f e a t u r e testimony but I b e l i e v e I d i d hear 

4 i t i n the course of these hearings, i s t h a t the 

5 p r i c e of n a t u r a l gas i s now so low t h a t people are 

6 f i l l i n g up the warehouses r a t h e r than t r y i n g t o s e l l 

7 i t on the open market; i s t h a t your understanding? 

8 A. You are c o r r e c t . 

9 Q. So i t ' s not n e c e s s a r i l y a good t h i n g t o be 

10 p u t t i n g more of your n a t u r a l gas on the market r i g h t 

11 now, wouldn't you conclude from that? 

12 A. I am not d r i l l i n g f o r n a t u r a l gas, so I 

13 guess the answer t o your question would be yes. 

14 Q. I t seems t o me i t ' s p r e f e r e n t i a l t o store 

15 i t r a t h e r than s e l l i t . My understanding also i s 

16 t h a t a l o t of our n a t u r a l gas i s being produced i n 

17 the San Juan Basin? 

18 A. A l o t of n a t u r a l gas i s produced i n the 

19 San Juan Basin. 

2 0 Q. And my understanding about our San Juan 

21 Basin i s e s s e n t i a l l y t h a t i s a d e c l i n i n g f i e l d . 

22 A. Well, now, I might need t o defer t o 

23 someone more expert w i t h c o n d i t i o n s i n the 

24 northwest. My e x p e r t i s e i s i n the southeast, and 

25 given the advances i n our technology over the l a s t 
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1 few years, I would have t o disagree w i t h t h a t f o r 

2 the southeast. 

3 Q. And, i n f a c t , i t may r e v i v e . Our advances 

4 i n technology may re v i v e the San Juan Basin because 

5 of new technologies? 

6 A. Yes. 

7 Q. But i s n ' t i t f a i r t o say t h a t those new 

8 technologies have opened up p r e t t y b i g f i e l d s 

9 everywhere i n the United States? 

10 A. With the exception, s u b s t a n t i a l exception 

11 of New Mexico. 

12 Q. And, i n f a c t , some of these n a t u r a l gas 

13 f i e l d s we j u s t d i d n ' t r e a l l y b e l i e v e e x i s t e d i n the 

14 not too d i s t a n t past? 

15 A. That's c o r r e c t . 

16 Q. Now we bel i e v e we have something w e l l over 

17 100 years of supply of n a t u r a l gas? 

18 A. That i s c o r r e c t . 

19 Q. And t h a t was not the b e l i e f , say, ten 

20 years ago? 

21 A. That i s c o r r e c t . 

22 Q. So i f you can't r u l e out a d e c l i n i n g f i e l d 

23 i n t h i s graph --

24 A. D r i l l i n g a c t i v i t y , the production decline 

25 i s a f u n c t i o n of continued d r i l l i n g a c t i v i t y . Your 
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1 r e s e r v o i r s w i l l deplete a l i t t l e every day unless 

2 you a c t i v e l y attempt t o develop new resources. Now, 

3 New Mexico i s blessed w i t h m u l t i p l e shale r e s e r v o i r s 

4 t h a t have not been developed i n t h i s l a s t shale boom 

5 t h a t you describe. 

6 Q. Right. 

7 A. And the reason they weren't developed was 

8 because of, I t h i n k , because of our r e g u l a t o r y 

9 r e s t r i c t i o n s . 

10 Q. That's your b e l i e f ? 

11 A. Yes. 

12 Q. But wouldn't i t be f a i r t o say t h a t there 

13 may be a l o t of other f a c t o r s involved, p a r t i c u l a r l y 

14 p r i c e at t h i s p o i n t , f o r the not developing of 

15 the --

16 A. There i s no question t h a t m u l t i p l e f a c t o r s 

17 are inv o l v e d i n r e s e r v o i r development. Cost, taxes, 

18 product p r i c e , a l l are a co n s i d e r a t i o n . 

19 Q. And i n terms of economics, i s n ' t i t f a i r 

20 t o say t h a t t h i s p r i c e d i f f e r e n t i a l t h a t has 

21 occurred r e c e n t l y between n a t u r a l gas and o i l i s the 

22 most dramatic p r i c e d i f f e r e n t i a l t h a t we have seen 

23 i n our l i f e t i m e s ? 

24 A. That's f a i r t o say. 

25 Q. That's going t o have c e r t a i n unintended 
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1 consequences, i s n ' t t h a t f a i r t o say? 

2 A. That i s f a i r t o say. 

3 Q. Even t o the p o i n t t h a t sometimes you have 

4 t o use other hydrocarbon products i n order t o create 

5 the n a t u r a l gas t h a t you are p u l l i n g out of the 

6 ground and sometimes your costs go up. I f the p r i c e 

7 of o i l i s at 80, 82, whatever i t i s now, versus the 

8 p r i c e of n a t u r a l gas, i t becomes even more cost 

9 p r o h i b i t i v e t o develop n a t u r a l gas. 

10 A. What cost would you have i n mind w i t h 

11 that? T e l l me. 

12 Q. I t could be any number of components of 

13 the operations i n the f i e l d , but a l o t of the 

14 components i n the operations of the f i e l d depend on 

15 the product t h a t you are buying t h a t ' s based on the 

16 hydrocarbon cost. 

17 A. Well, I'm not aware of any s i g n i f i c a n t 

18 volumes of n a t u r a l gas i n the s t a t e shut i n due t o 

19 p r i c e s . I t h i n k t h a t i s the case i n some sca t t e r e d 

20 circumstances but not r e g u l a r circumstances. 

21 Q. Okay. Thank you f o r he l p i n g me w i t h t h a t . 

22 Going back t o your example of the two w e l l s , and 

23 thank you f o r being honest about how one was a b i t 

24 of an anomaly because you had d i f f i c u l t y w i t h t h a t 

25 w e l l . How many times have you used closed-loop 
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1 systems, your company, i f you know? 

2 A. As an operator, two. 

3 Q. Two times, okay. Were your costs s i m i l a r 

4 i n the other instance t h a t you used the closed-loop 

5 system? 

6 A. My cost i n the other closed-loop system on 

7 a 28-day w e l l ran about $3500 a day. 

8 Q. Did you do t h a t one before or a f t e r the 

9 one --

10 A. Before. 

11 Q. Okay. Do you t h i n k when you are used t o a 

12 system t h a t you have been using f o r a number of 

13 years you get p a r t i c u l a r l y adept at using t h a t 

14 system as opposed t o the new? 

15 A. You bet you. 

16 Q. Don't you t h i n k i t ' s human nature when you 

17 are faced w i t h a c r i s i s , your a b i l i t y t o r e l y on 

18 years and years of experience w i t h a p a r t i c u l a r 

19 system allows you t o operate i n t h a t c r i s i s at a 

20 higher l e v e l of e f f i c i e n c y ? 

21 A. You bet. The people t h a t are keeping r i g s 

22 busy 100 percent of the time, are h i r i n g t h i s s o l i d s 

23 c o n t r o l equipment, f i n e t u n i n g i t t o t h a t r i g , 

24 moving i t w i t h the r i g , keeping the same personnel 

25 a l l the time, and they are probably doing b e t t e r 
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1 than I am w i t h regards t o t h e i r d a i l y costs. Now, 

2 they are not doing a whole l o t b e t t e r because my 

3 costs have been i n l i n e w i t h what I have seen i n the 

4 range. 

5 Q. Speaking of your costs, when you went t o 

6 h i r e companies t o do the closed-loop system f o r you, 

7 d i d you get three bids? 

8 A. No. We evaluated -- oh, f o r the one 

9 t h a t ' s the example i n t h i s book, we evaluated two 

10 d i f f e r e n t o u t f i t s and picked one of them. 

11 Q. Did you consider, i n choosing between 

12 those two or even i n deciding whether or not t o have 

13 bi d s , d i d you consider whether a company would 

14 charge you f o r down time at the r e g u l a r rate? 

15 A. That i s u n i v e r s a l l y the case. 

16 Q. Okay. So i f there was a company t h a t 

17 d i d n ' t charge f o r down time t h a t would be news t o 

18 you? 

19 A. That would be an anomaly. 

20 Q. We w i l l t a l k afterwards. One of the 

21 things I'm r e a l l y i n t e r e s t e d i n , and I don't know i f 

22 you have i n f o r m a t i o n as t o t h i s , i s I t h i n k you said 

23 i n terms of the b i g p i t s , the m u l t i - w e l l f l u i d 

24 management p i t s , t h a t we w i l l be r e q u i r e d t o develop 

25 the technology. 
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1 A. Yes. 

2 Q. Because i t ' s got t o happen. One of the 

3 th i n g s t h a t i n t r i g u e s me about t h i s e n t i r e problem 

4 i s i t appears t h a t the cost f o r closed-loop systems 

5 are d e c l i n i n g as technology advances and I am 

6 wondering i f you have any experience w i t h that? 

7 A. Well, i n my two p r o j e c t s , my d a i l y costs 

8 were both approximately as we were p r o j e c t i n g them. 

9 I n the second instance I j u s t had a l o t of t r o u b l e 

10 on the w e l l where those d a i l y costs kept 

11 accumulating. And i n both instances, I can't r e c a l l 

12 any s i g n i f i c a n t r e d u c t i o n i n what I was p r o j e c t i n g 

13 f o r costs between the f i r s t and the second w e l l . 

14 Q. But as a good businessman, which I'm sure 

15 you are, i f you were t o use closed-loop technology 

16 i n t o the f u t u r e you would look f o r ways t o lower 

17 t h a t cost, wouldn't you? 

18 A. Goes without saying. 

19 Q. There has been some discussion, and, i n 

20 f a c t , I t h i n k i t was entered because i t was not --

21 because we wanted a t t r i b u t i o n f o r i t , of a Texas 

22 Rai l r o a d Commission study about costs of closed-loop 

23 systems. Are you aware of t h a t study? 

24 A. No, s i r , I'm not. 

25 Q. Okay. 
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1 A. I do have a piece of evidence t h a t I have 

2 not discussed yet i n t h a t my d r i l l i n g company i s ADF 

3 D r i l l i n g F l u i d s based i n Midland, Texas. I had a 

4 discussion w i t h the r e g i o n a l sales manager two weeks 

5 ago i n co n j u n c t i o n w i t h t h i s subject and I asked him 

6 how many r i g s t h e i r company was watching a f t e r i n 

7 Texas. The t o t a l was 43, and 13 of those were i n 

8 South Texas working i n the Eagle Ford Shale. My 

9 next question was how many of these are running 

10 closed-loop systems? One, i n a s u b d i v i s i o n . 

11 Q. So t h i s leads i n t o my f i n a l area of 

12 i n q u i r y , which i s you have had your experience. You 

13 have had two instances of using the closed-loop 

14 system. I n one there was an u n a n t i c i p a t e d problem 

15 t h a t , as we discussed, would have been a l o t easier 

16 f o r you t o handle w i t h a system t h a t you were very 

17 f a m i l i a r w i t h and you would have been able t o f i x ? 

18 A. Without question. Not only me, but anyone 

19 would have been i n the same bind. 

2 0 Q. Right, although perhaps i f you were 

21 f a m i l i a r w i t h closed-loop systems and you foresaw 

22 t h a t problem you might be able t o --

23 A. Can't r u l e t h a t out. 

24 Q. -- handle t h a t s i t u a t i o n , r i g h t ? 

25 A. Can't r u l e t h a t out. 
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1 Q. We are c r e a t i v e human beings. And you 

2 also made some k i n d of s t a r t l i n g jumps from your 

3 s i t u a t i o n t o a l l the number of w e l l s i n the 

4 southeast and you come up w i t h a very high number, 

5 and you have i n t e r p r e t e d some graphs t h a t we have 

6 looked a t . Have you reviewed any st u d i e s , any 

7 economic studies l i k e the one by the Texas Rai l r o a d 

8 Commission of closed-loop systems and t h e i r costs 

9 and t h e i r b e n e f i t s ? 

10 A. Not a one. 

11 Q. I have no f u r t h e r questions. Thank you 

12 very much. 

13 CHAIRPERSON BAILEY: Dr. Neeper, do you 

14 have questions of t h i s witness? 

15 MR. NEEPER: I have some, but I would 

16 p r e f e r i f Dr. B a r t l e t t went f i r s t and he may take 

17 care of a l l of the questions. 

18 CHAIRPERSON BAILEY: A l l r i g h t . 

19 CROSS-EXAMINATION 

20 BY DR. BARTLETT 

21 Q. Good afternoon, Mr. Scott. 

22 A. Good afternoon. 

23 Q. I w i l l t r y t o avoid areas t h a t have been 

24 de a l t w i t h before and some w i l l be d e a l t w i t h a f t e r 

25 and how these f i t together w i l l not be p e r f e c t l y 
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matched, but I w i l l t r y t o match the i n f o r m a t i o n 

2 w i t h the question. The r i g counts -- i s r i g counts 

3 a leading i n d i c a t o r of o i l and gas economic h e a l t h 

4 i n a general sense? 

5 A. I would say probably not because a l l of 

6 the l a r g e r companies r e q u i r e a l i t t l e b i t of time t o 

7 change d i r e c t i o n s based on changes i n p r i c e s , 

8 r e g u l a t o r y environment and whatever. 

9 Q. I s i t commonly considered t o be an 

10 i n d i c a t o r of economic h e a l t h now and i n the near 

11 f u t u r e i n an area? I s t h a t a common b e l i e f among 

12 people who put money i n t o the o i l and gas business? 

13 A. I can assure you the economic h e a l t h of 

14 the communities i n which I reside are d i r e c t l y t i e d 

15 t o r i g count. 

16 Q. Rig count? 

17 A. Yes, s i r . 

18 Q. And f i g u r e s used as a leading - - o r the 

19 leading one used f o r that? 

20 A. I would t h i n k t h a t r i g count -- the 

21 changes i n the r i g count l a g changes i n commodity 

22 p r i c e s and expenses and taxes and would ge n e r a l l y 

23 l a g a l l e x t e r n a l changes because companies t h a t are 

24 much l a r g e r than me are unable t o change d i r e c t i o n s 

25 immediately. 
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1 Q. Lag by how much? Are we t a l k i n g years, 

2 months? 

3 A. Depends on the size of the company. I can 

4 change d i r e c t i o n s i n two weeks but ConocoPhillips 

5 probably takes a l i t t l e longer. 

6 Q. You have an advantage over ConocoPhillips 

7 i n some cases? 

8 A. I n t h a t respect, yes. 

9 Q. I n f a c t , t h a t i s one of the advantages of 

10 being a smaller operator r e a l l y ; i s n ' t t h a t correct? 

11 A. Yes. 

12 Q. So I don't work i n the o i l and gas 

13 i n d u s t r y . I can read, as you can, about r i g counts 

14 i n general l i t e r a t u r e , and I read t h a t they are 

15 g e n e r a l l y considered a leading i n d i c a t o r of economic 

16 h e a l t h of the o i l and gas i n d u s t r y now and i n the 

17 near f u t u r e . Am I m i s i n t e r p r e t i n g what I read? 

18 A. Perhaps we are t a l k i n g apples t o oranges 

19 here. I mean, i f p r i c e s are high and r i g counts are 

20 r i s i n g , some economists would probably consider t h a t 

21 a leading i n d i c a t o r of f u t u r e development a c t i v i t y . 

22 Q. Maybe we are using leading d i f f e r e n t l y . 

23 Leading can be leading i n time or leading i n value, 

24 q u a l i t y of measurement. I was using leading 

25 i n d i c a t o r t o mean a high l e v e l valuable i n d i c a t o r of 
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f u t u r e economic h e a l t h i n a f i e l d . 

2 A. I would t h i n k t h a t r i g count would be a 

3 p r e d i c t o r as t o the economic w e l l - b e i n g . 

4 Q. The word " p r e d i c t o r " i s probably b e t t e r 

5 than mine Thank you. And i t ' s g e n e r a l l y 

6 considered t h a t way among people i n the o i l and gas 

7 business who are i n t e r e s t e d i n p u t t i n g money i n t o 

8 the o i l and gas business? 

9 A. Yes. 

10 Q. You sai d you know about AFEs i n d e t a i l i n 

11 Texas; i s t h a t c o r r e c t ? 

12 A. Yes, s i r . 

13 Q. Do you know about AFEs i n d e t a i l i n 

14 Oklahoma? 

15 A. No, s i r , I do not. 

16 Q. I n Colorado? 

17 A. I do not own any i n t e r e s t s i n any other j 

18 s t a t e outside of New Mexico or Texas. 

19 Q. So you don't know how AFEs or costs i n 

20 Oklahoma? 

21 A. No, s i r . j 

22 Q. You know how they compare w i t h Texas and 

23 New Mexico. i 

24 A. That's c o r r e c t . j 

25 Q. But not i n any of these other states? ] 
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1 A. That's c o r r e c t . 

2 Q. We saw two graphs -- w e l l , we saw a number 

3 of graphs. Some showed t h a t Texas and Oklahoma were 

4 ahead, i f you w i l l , of New Mexico i n r i g counts and 

5 r i s i n g r i g counts. 

6 A. Yes, s i r . 

7 Q. We saw two other graphs t h a t showed i n 

8 general -- you picked a time p e r i o d f o r Colorado, 

9 but the general t r e n d shows New Mexico ahead of 

10 Wyoming and Colorado i n r i g counts. You a t t r i b u t e 

11 the Texas and Oklahoma s i t u a t i o n t o the r e g u l a t o r y 

12 climate i n New Mexico t o a l a r g e degree? 

13 A. The Texas r e g u l a t o r y climate would not be 

14 as onerous as the New Mexico r e g u l a t o r y climate w i t h 

15 regard t o t h i s issue. As I understand i t , 3,000 

16 p a r t s per m i l l i o n of c h l o r i d e s i s land farmable i n 

17 Texas. Greater than 3,000 p a r t s per m i l l i o n i s 

18 r e q u i r e d t o be b u r i e d o n - s i t e . There i s , t o my 

19 knowledge, no maximum. But I haven't operated i n 

20 Texas i n q u i t e a long time. That's j u s t my --

21 Q. Well, t h a t wasn't r e a l l y my p o i n t . My 

22 p o i n t i s you showed graphs t h a t showed i n Texas and 

23 Oklahoma, the r i g counts were, I would say, more 

24 favorable. The d i r e c t i o n was more favorable, i n 

25 your o p i n i o n , than t h a t i n New Mexico? 
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1 A. Yes, s i r . | 

2 Q. And you also showed graphs t h a t showed the 

3 r i g counts i n Wyoming and you a t t r i b u t e t h a t i n both i 

4 cases, Oklahoma and Texas, t o the more d i f f i c u l t j 

5 r e g u l a t o r y c l i m a t e , s h a l l we say, i n New Mexico. j 

6 A. Yes, s i r . j 

7 Q. And you showed two other graphs t h a t 

8 showed New Mexico's r i g counts were doing as w e l l as 

9 or b e t t e r than Wyoming and Colorado. 

10 A. Well, i n Wyoming, t h a t p a r t i c u l a r instance 

11 was a consequence --we were doing as bad as Wyoming | 

12 because Wyoming couldn't s e l l any gas. 

13 Q. So you are saying those graphs, sometimes 

14 there are other f a c t o r s t h a t dominate? 

15 A. A b s o l u t e l y . 

16 Q. And other times -- so the charts you 

17 showed us, i t may be there's another f a c t o r t h a t you 

18 don't know about because you don't know about a l l of 

19 them? j 

20 A. You are a b s o l u t e l y c o r r e c t . I leave i t t o 

21 the commission t o draw t h e i r own conclusions about I 

22 the gas prod u c t i o n i n New Mexico versus Oklahoma, | 

23 gas production i n New Mexico versus Texas and the j 

24 r i g counts i n c o r r e l a t i o n t o the P i t Rule. 1 
I 

25 Q. How about i n Colorado and Wyoming? j 

I 
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1 A. Well, I explained --

2 Q. New Mexico i s doing equal t o or b e t t e r 

3 than --

4 A. Now, Wyoming, I be l i e v e I already --

5 Q. You have given --

6 A. -- explained and Colorado I don't know. 

7 Q. So you are asking the commission t o take 

8 e x a c t l y the conclusions t h a t you have drawn. 

9 A. No, I'm going t o ask them t o draw t h e i r 

10 own conclusions from the data provided. That's a l l 

11 I want them t o do. 

12 Q. Okay. I disagree. I d i d n ' t get t h a t 

13 impression from your testimony. You presented the 

14 data, thank you. Would you agree t h a t judging by 

15 r i g counts t h a t the general h e a l t h of the o i l and 

16 gas business i n New Mexico, judging by r i g counts, 

17 i s healthy and growing? 

18 A. I would say f a i r i n comparison t o other 

19 p a r t s of the country. 

2 0 Q. But i n and of i t s e l f we have an o i l and 

21 gas i n d u s t r y -- the job of t h i s commission i s not t o 

22 beat Oklahoma i n r i g counts or the Bakken, what's 

23 going on i n North Dakota or Pennsylvania. I t i s t o 

24 make a balance of economic i n t e r e s t s i n New Mexico. 

25 Wouldn't you agree w i t h that? 
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1 A. Yes, s i r , I would. 

2 Q. I n t h a t sense, the o i l and gas i n d u s t r y , 

3 not compared t o anything else but j u s t the box 

4 around New Mexico, i s healthy and growing judging by 

5 r i g counts? 

6 A. No, s i r , I disagree w i t h t h a t . I disagree 

7 t o t h a t w i t h respect t o Northwest New Mexico and 

8 they are a b s o l u t e l y hammered. 

9 Q. But the r i g count, you showed us, was f o r 

10 New Mexico. 

11 A. Yes. 

12 Q. And i t was going up i n a steady -- now i t 

13 was going up i n a steady -- r i s i n g . I t looks t h a t 

14 the r i g count i n d i c a t e s a healthy and growing o i l 

15 and gas i n d u s t r y i n New Mexico. 

16 A. Well, I don't know t h a t I would 

17 ch a r a c t e r i z e t h a t as r i s i n g . I would characterize 

18 i t as st a b l e and almost a l l of those r i g s are 

19 running i n the southeast. 

20 Q. Well, l e t ' s show -- maybe we have t o look 

21 at your graph. Can you b r i n g up the one t h a t shows 

22 the r i g counts f o r New Mexico and the Wyoming chart, 

23 f o r example? 

24 A. There i s the r i g count i n Chavez, Eddy and 

25 Lea Counties, New Mexico. 
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1 Q. No, I want t o show t h a t the o i l and gas 

2 i n d u s t r y i n New Mexico --

3 A. That's i t . 

4 Q. You said i t was j u s t three counties. 

5 A. That's three counties i n Southeast New 

6 Mexico. 

7 Q. I want the r i g count --

8 A. Which account f o r the vast m a j o r i t y of the 

9 d r i l l i n g r i g s running i n the s t a t e . 

10 Q. My question i s : What does the slope of 

11 the l i n e f o r r i g counts i n the o i l and gas i n d u s t r y 

12 i n the s t a t e of New Mexico look l i k e ? 

13 A. I t ' s s t a b l e . 

14 Q. Well, I disagree. We w i l l leave i t f o r 

15 others t o judge t h a t . Would you consider t h i s a 

16 boom time i n the o i l patch? 

17 CHAIRPERSON BAILEY: There i s a graph t h a t 

18 shows New Mexico compared t o Wyoming? 

19 THE WITNESS: Yes. 

2 0 CHAIRPERSON BAILEY: Would you put t h a t 

21 up, please? 

22 DR. BARTLETT: I asked f o r t h a t and I 

23 d i d n ' t get i t . 

24 Q. That looks l i k e a r i s i n g New Mexico r i g 

25 count i n d i c a t i n g a h e a l t h y o i l and gas i n d u s t r y i n 
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New Mexico t o me. Do you see i t as d i v i d e d i n some 

2 sense? I leave i t f o r the commission t o decide, but 

3 t h i s i s why I made t h a t statement t h a t New Mexico, 

4 judging by r i g count --

5 MS. FOSTER: I'm going t o obje c t here. I 

6 know Dr. B a r t l e t t i s not an a t t o r n e y but he i s 

7 d e f i n i t e l y t e s t i f y i n g as t o h i s own p o i n t of view 

8 and i n t e r p r e t a t i o n s of the graph. I f he has a 

9 question, he can ask i t . 

10 CHAIRPERSON BAILEY: I t h i n k you do need 

11 t o ask questions r a t h e r than t e s t i f y . 

12 DR. BARTLETT: I asked the question. He 

13 gave the answer. We brought t h i s up. I leave i t t o 

14 the commission. 

15 Q. Would you consider t h i s a boom time i n the 

16 o i l patch? 

17 A. I n Southeast New Mexico I would consider 

18 times t o be good, yes. 

19 Q. Would you c a l l i t a boom time? 

20 A. With gas p r i c e s where they are, I don't 

21 know t h a t I could consider i t a boom, but p r i c e s 

22 c u r r e n t l y j u s t i f y a f a i r l y s i g n i f i c a n t l e v e l of 

23 a c t i v i t y . j 

24 Q. Do large i n s t i t u t i o n s i n t e r e s t e d i n o i l 

25 and gas finances consider i t a boom time? 
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1 A. I would t h i n k so, yes. 

2 Q. Could you name some of those i n s t i t u t i o n s 

3 t h a t would t h i n k so? 

4 A. No, I can't. 

5 Q. Are you g e n e r a l l y aware of the sales of 

6 New Mexico o i l and gas leases by the New Mexico Land 

7 Office? 

8 A. Yes. 

9 Q. How have the sales gone i n the time 

10 dur i n g -- l e t ' s say from 2006 on? 

11 A. Leases are very expensive c u r r e n t l y . 

12 Q. They are s e l l i n g well? 

13 A. Yes. 

14 Q. Do sales of o i l and gas leases i n d i c a t e 

15 the prospects of somebody, the mindset, i f you w i l l , 

16 of somebody t h a t he can come i n t o New Mexico and 

17 make an a t t r a c t i v e p r o f i t i n o i l and gas operations? 

18 A. Yes. 

19 Q. That's what i t means when they put the 

2 0 money down? 

21 A. Yes. 

22 Q. And those are t h r i v i n g d u r i n g and since 

23 the P i t Rule went i n t o e f f e c t ? 

24 A. Yes, s i r . 

25 Q. Have there even been record years i n the 
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time since the P i t Rule went i n t o e f f e c t ? 

2 A. S i r , l e t me make an attempt t o put t h i s 

3 l i n e of questioning t o bed, and t h a t i s I t h i n k the 

4 i n d u s t r y has demonstrated i n the years since 2 006 

5 t h a t we can and have the a b i l i t y t o overcome the 

6 consequences of bad p o l i c y and s t i l l make a buck. 

7 Q. Make an a t t r a c t i v e p r o f i t ? 

8 A. However, t h a t doesn't make the p o l i c y any 

9 b e t t e r . 

10 Q. Prospects of making an a t t r a c t i v e p r o f i t 

11 when they put t h e i r money down on the b a r r e l ? 

12 A. Yeah. 

13 Q. Others have asked t h i s question. Do you 

14 know the t o t a l cost of d r i l l i n g a well? 

15 A. Absolutely. 

16 Q. And do you know f o r every w e l l you d r i l l ? 

17 A. For every w e l l I d r i l l . 

18 Q. Every w e l l everybody else knows, a c t u a l l y . 

19 They know also. Do you know the p o r t i o n s of those 

20 costs t h a t r e l a t e t o environmental and p r o t e c t i o n 

21 c o n t r o l i n any manner? 

22 A. I don't know t h a t i t comes across on an 

23 AFE i n t h a t manner, no. 

24 Q. Could you e x t r a c t t h a t data from an AFE 

25 w i t h e f f o r t ? Let me ask the question a s l i g h t l y 
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1 d i f f e r e n t way: Would i t be a good idea t o begin t o 

2 s t r u c t u r e your AFEs so t h a t you could e x t r a c t 

3 environmental p r o t e c t i o n compliance costs, however 

4 you want t o define t h a t term. Would t h a t be a good 

5 p r a c t i c e f o r i n d u s t r y t o begin, i n your o p i n i o n as a 

6 businessman? 

7 A. Those costs are not -- those costs would 

8 g e n e r a l l y be considered a G & A or overhead f o r the 

9 operator and do not show up anywhere as a l i n e item 

10 on a d r i l l i n g w e l l AFE. 

11 Q. But you could design an AFE f o r d r i l l i n g 

12 w e l l s t h a t captured environmental compliance and 

13 c o n t r o l ? 

14 A. I suppose you could. 

15 Q. Would you t h i n k t h a t would be a good idea 

16 f o r the i n d u s t r y t o do t h a t so when you came t o 

17 hearings l i k e t h i s we could get something more 

18 complete than some anecdotal data on two wells? 

19 MS. FOSTER: Objection. Again, 

20 Mr. B a r t l e t t i s t e s t i f y i n g and I t h i n k the question 

21 has been answered as t o whether an AFE has 

22 environmental costs as a l i n e item on i t . I t h i n k 

23 the question has been answered. Mr. B a r t l e t t i s now 

24 crossing the l i n e i n t o g i v i n g us h i s personal 

25 opinions. 
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DR. BARTLETT: I d i d ask him would i t be a 

2 good idea i n h i s o p i n i o n f o r the i n d u s t r y t o do 

3 t h a t . That can be answered yes or no. 

4 MS. FOSTER: I t h i n k the question i s 

5 answered. 

6 DR. BARTLETT: She s a i d the question was 

7 answered. I don't know the answer t o the question. 

8 Q. Can you t e l l me the answer t o the 

9 question? 

10 A. Well, t h a t would r e q u i r e a fundamental 

11 s h i f t i n the way charges are b i l l e d t o j o i n t 

12 i n t e r e s t p a r t i e s t o take some of t h a t cost stream 

13 out of overhead and move i t i n t o an i n d i v i d u a l w e l l 

14 p r o j e c t , and I would have t o t h i n k about t h a t t o 

15 give you an answer. 

16 Q. So your answer i s n ' t yes or no but you 

17 don't know? 

18 A. I t could be. 

19 Q. Does what i s l e f t on the land f o r o i l and 

20 gas d r i l l i n g a f f e c t the sales p r i c e of ranch land? 

21 A. I haven't purchased any ranch land so I 

22 don't know t h a t I can give you an accurate answer t o 

23 t h a t question. 

24 Q. You have no idea whether i t would a f f e c t 

25 the sale p r i c e of ranch land? 
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1 A. No. I do know t h a t many p i t s are 

2 v i r t u a l l y impossible t o f i n d on the land. 

3 Q. But you don't know the answer t o the 

4 question? 

5 A. I do not. 

6 Q. You t a l k e d about d o l l a r s t h a t are spent 

7 t h a t go t o AFEs and t h a t you spent f o r , l e t me 

8 l o o s e l y c a l l , environmental protection/environmental 

9 c o n t r o l , r i g h t ? You have costs on your AFEs i n 

10 which you do a c t i v i t i e s . You showed us some 

11 a c t i v i t i e s . One was closed-loop systems but there 

12 are many other costs r e l a t e d t o environmental 

13 c o n t r o l / p r o t e c t i o n . Shipping c u t t i n g s away, 

14 shipping waste, l i n i n g p i t s . A l l of the th i n g s you 

15 do f o r the environmental p r o t e c t i o n / c o n t r o l , there's 

16 costs associated w i t h those? 

17 A. Yes. 

18 Q. Where does t h a t money go? 

19 A. Well, i t goes t o the operators and owners 

20 of the s o l i d s c o n t r o l equipment, i n t h i s case of 

21 closed-loop. I t goes t o the c e n t r a l r e p o s i t o r y 

22 where the c u t t i n g s are stored and i n the instance of 

23 reserve p i t s i t would go t o the c o n t r a c t o r s t h a t 

24 b u i l d and l i n e the p i t s . 

25 Q. So i t goes t o other businesses i n New 
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1 Mexico? 

2 A. Yes. 

3 Q. And what do they do w i t h t h a t money? For 

4 example, do they h i r e workers w i t h i t ? 

5 A. I would presume so, yes. 

6 Q. So i t creates jobs, other jobs outside of 

7 the o i l and gas i n d u s t r y w i t h t h a t money t h a t you 

8 have had t o spend. I t shows t h a t the d e f i c i t here 

9 on your sheet i s an income t o those other 

10 businesses? 

11 A. That's c o r r e c t . 

12 Q. Which i s p r o f i t , h o p e f u l l y p r o f i t f o r 

13 them, plus they h i r e workers i n New Mexico t o do 

14 t h a t work. 

15 A. I bel i e v e you would be c o r r e c t , yes. 

16 Q. And those t h i n g s are good t h i n g s , not as a 

17 goal i n i t s e l f but i t i s not a negative t o have 

18 those businesses make p r o f i t s and h i r e workers. 

19 A. I t i s a negative t o my h i p pocket. 

2 0 Q. What? 

21 A. I t ' s a negative t o my h i p pocket. 

22 Q. And a p o s i t i v e t o h i s h i p pocket. That's 

23 how economies work. The loss t o one guy i s a 

24 p o s i t i v e t o somebody else and we are discussing t h a t 

25 exchange. I s most of the -- the r i g g e r s , where do 
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1 they come from? Do they come from out of state? Do 

2 they move from, s t a t e t o state? 

3 A. The d r i l l i n g crews? 

4 Q. The d r i l l i n g crews? 

5 A. The d r i l l i n g crews w i l l g e n e r a l l y be based 

6 i n the v i c i n i t y of where the r i g i s operating. When 

7 the r i g moves out of s t a t e , e i t h e r the crews go w i t h 

8 i t or they f i n d new crews c l o s e r t o the job s i t e . 

9 Q. This environmental work, hauling, l i n i n g 

10 and s t u f f , are those most l i k e l y New Mexicans who 

11 have always been i n New Mexico and w i l l not move out 

12 of New Mexico t o go t o another s t a t e t o haul water 

13 there or haul c u t t i n g s ? 

14 A. Repeat the question, s i r . 

15 Q. The r i g g e r s move from s t a t e t o state? 

16 A. The d r i l l i n g crews, yes, s i r . 

17 Q. I s t h a t also t r u e of the people who haul 

18 c u t t i n g s , haul waste, haul water, who do the other 

19 jobs t h a t you have t o pay t h a t ' s money out of your 

20 pocket? Are those more o f t e n l i k e l y t o be people 

21 who stay i n - s t a t e a l l the time? 

22 A. Well, the c e n t r a l r e p o s i t o r y where our 

23 c u t t i n g s go i s immovable so those f o l k s w i l l have 

24 t o . 

25 Q. And the jobs , by the same token , are 
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1 i n - s t a t e jobs? 

2 A. (Witness nods.) 

3 Q. I t h i n k t h a t ' s a l l I have. Thank you. 

4 CHAIRPERSON BAILEY: Dr. Neeper, do you 

5 have questions? 

6 MR. NEEPER: Yes, I have j u s t f i v e 

7 questions. 

8 CROSS-EXAMINATION 

9 BY MR. NEEPER 

10 Q. Good afternoon, Mr. Scott. 

11 A. Dr. Neeper. 

12 Q. I n your testimony you c l a r i f i e d f o r us the 

13 d i f f i c u l t y you face. I n the r u l e would i t be 

14 acceptable t o you t o e l i m i n a t e the paperwork 

15 requirements while r e t a i n i n g the l i m i t a t i o n s on 

16 waste disposal? 

17 A. I would very much l i k e t o be able t o leave 

18 my d r i l l c u t t i n g s o n - s i t e because of the cost 

19 savings associated w i t h being able t o do t h a t . 

2 0 Q. I understand t h a t t h a t would be cheaper. 

21 That would be t r u e f o r any i n d u s t r y , leave i t s waste 

22 wherever i t i s . But i n terms of your operation, 

23 again, I w i l l b r i n g the question: Would i t be 

24 acceptable t o you t o remove the burdensome paperwork 

25 requirements from the r u l e even i f we r e t a i n the 
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1 p r o t e c t i o n s t h a t we hope from the l i m i t a t i o n s on 

2 waste? Do you f e e l the two are together? 

3 MS. FOSTER: I'm going t o object t o the 

4 question, Dr. Neeper. I'm sor r y . I t ' s extremely 

5 broad. Those paperwork requirements, you might have 

6 t o d i r e c t the witness more s p e c i f i c a l l y . 

7 CHAIRPERSON BAILEY: Can you be more 

8 s p e c i f i c what paperwork requirements you are 

9 discussing? 

10 DR. NEEPER: I understood the witness t o 

11 speak broadly of paperwork burdens, so I w i l l then 

12 cease the question. 

13 Q. I b e l i e v e I understood i n your testimony 

14 you bel i e v e d or had i n your experience t h a t d r i l l i n g 

15 permits f o r closed-loop systems were approved f a s t e r 

16 than permits f o r reserve p i t s . Did I understand you 

17 c o r r e c t l y ? 

18 A. You are c o r r e c t . 

19 Q. Would you know whether or not t h i s could 

2 0 be because the r e g u l a t o r s do not have t o evaluate 

21 any environmental consequences w i t h the closed-loop 

22 systems but they might have t o do t h a t w i t h p i t 

23 systems? 

24 A. I w o u l d n ' t have any idea what ' s i n the 

25 mind o f the r e g u l a t o r , but I would speculate t h a t 
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1 t h a t ' s the case. 

2 Q. I n your testimony you discussed the 60-day 

3 l i m i t on an APD. Have you ever had an APD denied 

4 when t h a t 60-day l i m i t expired? 

5 A. Not t h a t I r e c a l l . 

6 Q. Thank you. You s t a t e d t h a t i n d r i l l i n g 

7 three w e l l s per year, as I understood your 

8 testimony, you would not be p r a c t i c e d at the 

9 variance procedure, and you s t a t e d t h a t you would 

10 l i k e t o take advantage of other variances t h a t other 

11 operators might have. Did I understand c o r r e c t l y ? 

12 A. Well, I b e l i e v e I s t a t e d t h a t I would not 

13 be appraised and kept abreast of variances t h a t had 

14 been granted t o other operators. 

15 Q. Would you regard Rule 17 as e x i s t i n g on a 

16 j u s t i f i c a t i o n then based on p u b l i c i n t e r e s t ; t h a t 

17 i s , these r e s t r i c t i o n s are not presumably i n your 

18 i n t e r e s t ? Are they based on some purported p u b l i c 

19 i n t e r e s t ? 

20 A. Dr. Neeper, based on the l a s t 60 years i n 

21 the modeling t h a t I have seen, I am of the opinio n 

22 t h a t l e a v i n g d r i l l c u t t i n g s o n - s i t e i s not 

23 d e t r i m e n t a l t o the p u b l i c i n t e r e s t . 

24 Q. That wasn't the question but I w i l l t r y t o 
25 express the question i n a d i f f e r e n t way. I f i t were 

i 
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1 automatic or very easy t o o b t a i n a variance as an 

2 almost r o u t i n e procedure, i f the operator can get 

3 t h a t e a s i l y but the p u b l i c cannot change the r u l e 

4 e a s i l y , does t h a t not then t r u l y v i o l a t e the purpose 

5 f o r the r u l e , the only purpose of the rule? 

6 A. I f I can o b t a i n at minimal cost, r i s k and 

7 expense a variance, i s t h a t harmful t o the p u b l i c ' s 

8 a b i l i t y t o -- i s t h a t the question? 

9 Q. No, I w i l l rephrase the question. The 

10 p u b l i c , such as I , has t o go t o some amount of 

11 e f f o r t t o e s t a b l i s h a r u l e when being without the 

12 r u l e would be obviously cheaper f o r the i n d u s t r y . 

13 I f the i n d u s t r y can e a s i l y o b t a i n a variance from 

14 the r u l e , does t h a t not cut out the p u b l i c ' s 

15 p a r t i c i p a t i o n because the p u b l i c cannot e a s i l y 

16 change the rule? 

17 A. I would agree w i t h t h a t statement. 

18 Q. Thank you, s i r . F i n a l question. As I 

19 have heard your testimony, the e x t r a costs due t o 

20 Rule 17 are l a r g e l y associated w i t h the cost of the 

21 closed-loop system. I w i l l r e s t a t e t h a t f o r 

22 c l a r i t y . As I have heard the discussion, i t sounds, 

23 from you and from questions, i t sounds as though 

24 these excess costs are l a r g e l y associated w i t h the 

25 closed-loop system. Whether or not i t ' s needed, 

PAUL BACA PROFESSIONAL COURT REPORTERS 
cc0742a1 -5641 -4ffe-9ed7-df8dab165405 



Page 1735 

1 t h a t t h a t ' s where the o r i g i n s of the costs are? 

2 A. There are d i r e c t costs associated w i t h 

3 having s o l i d s - h a n d l i n g equipment on l o c a t i o n . There 

4 are also i n d i r e c t costs w i t h regard t o decreased 

5 o p e r a t i o n a l e f f i c i e n c i e s d u r i n g the d r i l l i n g 

6 process. 

7 Q. Due t o t h a t system? 

8 A. Correct. 

9 Q. The closed-loop? 

10 A. Yes, s i r . 

11 Q. I f you used a reserve p i t and Rule 17 

12 s t i l l r e q u i r e d you t o dispose of your s o l i d s 

13 o f f - s i t e , what then would be those disposal costs as 

14 a f r a c t i o n of the i n s t a l l e d cost of the w e l l and i t s 

15 i n f r a s t r u c t u r e ? I n other words, not looking at j u s t 

16 the cost of a closed-loop system w i t h whatever 

17 d i f f i c u l t i e s i t may b r i n g you but j u s t the disposal 

18 t h a t you would be r e q u i r e d t o do. You would have t o 

19 dispose of i t w i t h the closed-loop system and you 

20 would have t o dispose of i t i f i t came from the p i t . 

21 A. Well, I would presume those costs would be 

22 approximately the costs d e t a i l e d i n the CRI l i n e 

23 item i n my e x h i b i t , which was 70 some odd thousand 

24 d o l l a r s . Add t h a t t o the cost of b u i l d i n g and 

25 l i n i n g the p i t , and t h a t would be t r u e only i f the 
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1 OCD d i d not determine t h a t there was a leak t h a t 

2 might r e q u i r e some a d d i t i o n a l excavation. 

3 Q. And would t h i s r a t i o of costs be roughly 

4 t r u e f o r the i n d u s t r y as a whole or would you t h i n k 

5 t h a t your cost might be unique? You said yours 

6 would be the CRI. I am wondering can I ex t r a p o l a t e 

7 t o the i n d u s t r y as a whole t h a t f r a c t i o n of the 

8 cost? 

9 A. You mean f o r s o l i d s d i s p o s a l only? 

10 Q. Solids d i s p o s a l . 

11 A. I would t h i n k they would be comparable f o r 

12 s i m i l a r depth w e l l . 

13 Q. Thank you very much. 

14 CHAIRPERSON BAILEY: Mr. Fort? Do you 

15 have questions? 

16 MR. FORT: Madam Chair, I do not have any 

17 questions. 

18 CHAIRPERSON BAILEY: Commissioner Bloom? 

19 COMMISSIONER BLOOM: I have questions, 

20 thank you. 

21 THE WITNESS: Could we take f i v e minutes? 

22 CHAIRPERSON BAILEY: Let's take ten. 

23 (Note: The hearing stood i n recess at 

24 3:21 t o 3:30.) 

2 5 CHAIRPERSON BAILEY: Mr. Bloom, do you 
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1 have questions? 

2 COMMISSIONER BLOOM: Good afternoon, 

3 Mr. Scott. Just some follow-up questions on your 

4 comparing the two Eddy w e l l s . 

5 THE WITNESS: Yes, s i r . 

6 COMMISSIONER BLOOM: When I am not here I 

7 am working i n mineral resources of the State Land 

8 O f f i c e . When I have companies come i n , a l o t of 

9 times they t a l k about the cost of w e l l s being 5 

10 m i l l i o n , 8 m i l l i o n , even $10 m i l l i o n . You presented 

11 us w i t h f i g u r e s of $52,000 f o r d r i l l i n g , $261,000 

12 f o r Eddy No. 3. What makes up t h a t d i f f e r e n c e i n 

13 cost between the f i g u r e s you gave us and the --

14 THE WITNESS: You want the gross numbers 

15 on BD 2 and 3? 

16 COMMISSIONER BLOOM: Yes. 

17 THE WITNESS: BD 2 was 4.2 m i l l i o n 

18 d o l l a r s . The BD 3 was 3.6. 

19 COMMISSIONER BLOOM: One more time. 

2 0 THE WITNESS: 3.6 m i l l i o n . I'm speaking 

21 from r e c o l l e c t i o n but I t h i n k those w i l l be i n the 

22 b a l l p a r k . 

23 COMMISSIONER BLOOM: So have you 

24 considered the d r i l l i n g cost as a percentage of the 

25 gross cost? 
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1 THE WITNESS: The d r i l l i n g cost as a 

2 percentage of the gross cost? A l l of the i n t a n g i b l e 

3 items? 

4 COMMISSIONER BLOOM: Correct. 

5 THE WITNESS: Would be about 65, 70 

6 percent, I would t h i n k . 

7 COMMISSIONER BLOOM: That was my only 

8 question t h e r e . Do you b e l i e v e t h a t -- you t a l k e d 

9 about the r i g count f a l l i n g . You bel i e v e t h a t was 

10 because of the cost of d r i l l i n g became more 

11 expensive due t o the new P i t Rule? 

12 THE WITNESS: H i s t o r i c a l l y , many operators 

13 i n Southeast New Mexico are based i n Midland, Texas. 

14 I have many of those people as partners i n various 

15 p r o j e c t s , and the anecdotal feedback t h a t I got from 

16 several of those f o l k s was t h a t l i f e i s too short. 

17 We have got o p p o r t u n i t i e s here and we're not going 

18 t o go there. 

19 COMMISSIONER BLOOM: You mentioned you 

20 were t a l k i n g t o someone i n Texas t h a t services Texas 

21 w e l l s and they mentioned t h a t they had some Eagle 

22 Ford w e l l s and one of the 13 was a closed-loop 

23 system. 

24 THE WITNESS: I d o n ' t know whether t h a t 

25 was a shale w e l l or n o t . He d i d n ' t d i f f e r e n t i a t e 
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1 which of those 43 t h a t he was discussing was a 

2 closed-loop, so I can't say f o r sure. 

3 COMMISSIONER BLOOM: So there's 

4 closed-loop systems being used i n Texas? 

5 THE WITNESS: Apparently one. 

6 COMMISSIONER BLOOM: Okay. Do you have 

7 any sense of the r a t i o of closed-loop systems t o 

8 w e l l s t h a t are using p i t s i n New Mexico? 

9 THE WITNESS: I would t h i n k v i r t u a l l y 

10 every w e l l i n Southeast New Mexico i s being d r i l l e d 

11 closed-loop. 

12 COMMISSIONER BLOOM: • And do you have a 

13 sense of Texas? 

14 THE WITNESS: V i r t u a l l y every w e l l i n 

15 Texas w i l l be d r i l l e d using p i t s . 

16 COMMISSIONER BLOOM: F i n a l l y , I want t o 

17 t u r n t o the m u l t i - w e l l f l u i d management p i t s . Could 

18 you t e l l us what s o r t s of f l u i d s w i l l be i n those 

19 p i t s ? 

20 THE WITNESS: Well, less than p e r f e c t 

21 water. I f we s t a r t w i t h freshwater going i n , 

22 approximately 20 t o 50 percent of t h a t w i l l come 

23 back, and as i t s t a r t s t o become formation water i t 

24 w i l l get s a l t i e r . I t w i l l be somewhere on the order 

25 of 20 t o 50,000 p a r t s per m i l l i o n c h l o r i d e s i n i t . 
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1 COMMISSIONER BLOOM: Would there be 

2 r e s i d u a l chemicals i n i t ? 

3 THE WITNESS: Possibly. 

4 COMMISSIONER BLOOM: Were you here f o r 

5 NMOGA's p r e s e n t a t i o n of m u l t i - w e l l f l u i d management 

6 p i t s ? 

7 THE WITNESS: I was not. 

8 COMMISSIONER BLOOM: I be l i e v e one of the 

9 thi n g s t h a t we saw, there's a p i c t u r e of a 

10 m u l t i - w e l l f l u i d management p i t i n Colorado t h a t 

11 looked t o me -- t h a t we heard o f f t o the side t h a t 

12 there was a f a c i l i t y or s t r u c t u r e where water was 

13 t r e a t e d before i t went back i n t o the p i t . 

14 THE WITNESS: Part of the d i f f i c u l t y of 

15 reusing flowback water or any water, f o r t h a t 

16 matter, t h a t contains d i s s o l v e d s o l i d s i s the 

17 d i f f i c u l t y of b u i l d i n g v i s c o s i t y or g e l and then 

18 s c a l i n g tendencies. I can t e l l you r i g h t now t h a t 

19 the technology i s not completely developed t o be 

20 able t o reuse less than freshwater, but I can also 

21 t e l l you t h a t there are several service companies 

22 t h a t are h i g h l y i n t e r e s t e d i n t r y i n g t o get t o a 

23 p o i n t where t h a t water can be recycled because of 

24 the concerns of freshwater a v a i l a b i l i t y over the 

25 long-term. 
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1 COMMISSIONER BLOOM: My understanding, 

2 though, i s the water i n the p i t would then be 

3 reused? 

4 THE WITNESS: Yes. 

5 COMMISSIONER BLOOM: For a f r a c j o b . 

6 Okay. Do you have any concerns about the f l u i d 

7 s i t t i n g out there i n the p i t s and the chemicals i n 

8 i t while i t ' s out there? 

9 THE WITNESS: I don't t h i n k I do. But not 

10 knowing e x a c t l y what chemicals we are discussing 

11 here, I don't know t h a t I can give you a d e f i n i t e 

12 answer. 

13 COMMISSIONER BLOOM: You mentioned t h a t 

14 the r e g u l a t i o n s provide f o r a double l i n e r . 

15 THE WITNESS: Uh-huh. 

16 COMMISSIONER BLOOM: Would there 

17 n e c e s s a r i l y have t o be two v i n y l l i n e r s or could i t 

18 be something along the l i n e s -- I t h i n k we heard 

19 from NMOGA the r e g u l a t i o n could be read t o say one 

2 0 of the layers could be bentonite clay? 

21 THE WITNESS: I was not aware of t h a t . I 

22 don't know t h a t I could comment. 

23 COMMISSIONER BLOOM: That's a l l the 

24 questions I have. Thank you. 

25 CHAIRPERSON BAILEY: Commissioner Balch? 

PAUL BACA PROFESSIONAL COURT REPORTERS 
cc0742a1 -5641-4ffe-9ed7-df8dab165405 



1 
Page 1742 

COMMISSIONER BALCH: I have a couple 

2 questions. I d i d n ' t have a l l n i g h t t o sleep on i t 

3 so you won't get as many questions as Mr. M u l l i n s 

4 d i d , 

5 THE WITNESS: Thank you. 

6 COMMISSIONER BALCH: Good afternoon, 

7 Mr. Scott. Going back t o the Eddy State No. 2 and 

8 3, you mentioned t h a t you had attempted t o get a p i t 

9 on the s i t e . 

10 THE WITNESS: On the s i t e of the No. 3, 

11 t h a t i s c o r r e c t . 

12 COMMISSIONER BALCH: And you were 

13 unsuccessful. 

14 THE WITNESS: That i s c o r r e c t . 

15 COMMISSIONER BALCH: What was the reason 

16 i t was unsuccessful? 

17 THE WITNESS: Commissioner, I would have 

18 t o go back through my records t o f i n d out why 

19 s p e c i f i c a l l y we were unsuccessful. 

20 COMMISSIONER BALCH: Were you w i t h i n the 

21 tolerances of Rule 17 of s t r u c t u r e s and groundwater 

22 and surface water? 

23 THE WITNESS: Well, we were 190 fe e t t o 

24 groundwater w i t h the c l o s e s t w e l l 3,000 f e e t away. 

25 I was over the h i l l from a potash t a i l i n g s mine t h a t 
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1 was saturated b r i n e . Again, I would have t o go back 

2 and review t h a t f i l e t o t e l l you e x a c t l y why we 

3 d i d n ' t -- why we weren't successful. 

4 COMMISSIONER BALCH: How much time d i d you 

5 spend on the process? 

6 THE WITNESS: Seemed l i k e about three 

7 months. This i n v o i c e t o R.T. Hicks Consultants i s 

8 the o u t f i t t h a t I h i r e d t o prosecute t h a t when we 

9 got our f i r s t d e n i a l , and a l l of the i n f o r m a t i o n 

10 coming and going t o the OCD was coming and going 

11 through him. 

12 COMMISSIONER BALCH: So aside from 

13 c o n s u l t i n g time there was probably also time of your 

14 personnel --

15 THE WITNESS: That's me. 

16 COMMISSIONER BALCH: - - i n the process? 

17 THE WITNESS: Yes. 

18 COMMISSIONER BALCH: I s t h a t an a d d i t i o n a l 

19 cost t h a t ' s not on your l i s t here? 

20 THE WITNESS: That would be c o r r e c t . 

21 COMMISSIONER BALCH: The o p p o r t u n i t y of 

22 your time t o do something else. I t h i n k i n 

23 Mr. Jantz' questioning you t a l k e d about the cost of 

24 the closed-loop system i n regards t b the e x t r a days 

25 t h a t were added because of the loss of c o n t r o l of 
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1 the well? 

2 THE WITNESS: Yes, s i r . 

3 COMMISSIONER BALCH: About 26 out of the 

4 40 days would have been a normal schedule? That's 

5 what you planned for? 

6 THE WITNESS: I t h i n k we should have been 

7 able t o d r i l l and run f i v e and a h a l f i n about 26 

8 days, t h a t ' s r i g h t . 

9 COMMISSIONER BALCH: So on your e x h i b i t --

10 I don't know the number, the f i r s t page of E x h i b i t 

11 17, I believe? 

12 MS. FOSTER: Yes. 

13 COMMISSIONER BALCH: That's what I have 

14 been t a l k i n g about. So whatever 26 out of 40 i s of 

15 about $113,000, probably around $70,000, almost a l l 

16 of the CRI Holdings would be the same because i t ' s 

17 p r i m a r i l y a disposal cost. 

18 THE WITNESS: Disposal cost would not be 

19 the same because duri n g the p e r i o d we were having 

20 t r o u b l e we would not have been generating c u t t i n g s 

21 t o go t o the c e n t r a l f a c i l i t y . 

22 COMMISSIONER BALCH: But u l t i m a t e l y the 

23 same amount of c u t t i n g s would go t o the f a c i l i t y . [ 

24 THE WITNESS: That's c o r r e c t . 

25 COMMISSIONER BALCH: I f the w e l l goes t o 
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1 the same --

2 THE WITNESS: That's c o r r e c t . 

3 COMMISSIONER BALCH: B a s i c a l l y you are 

4 adding the r e n t a l of the containers f o r the e x t r a 14 

5 days. That number doesn't change a l o t . 

6 THE WITNESS: Correct. 

7 COMMISSIONER BALCH: Dorado was trucking? 

8 THE WITNESS: Correct. 

9 COMMISSIONER BALCH: So t h a t ' s probably 

10 going t o be an a d d i t i o n a l t w o - t h i r d s of the cost you 

11 have l i s t e d would be r e l a t e d t o the 26 days? 

12 THE WITNESS: That's probably a f a i r 

13 statement, yes. 

14 COMMISSIONER BALCH: And then Mesquite was 

15 also t r u c k i n g ? 

16 THE WITNESS: Yes. 

17 COMMISSIONER BALCH: Same t h i n g . So 

18 r e a l l y you would cut about $50,000 o f f the cost, 

19 maybe $60,000 o f f i f you had not had any problems 

20 w i t h the well? 

21 THE WITNESS: Probably, yes, t h a t would be 

22 perhaps a l i t t l e conservative. We might have done 

23 b e t t e r than t h a t . 

24 COMMISSIONER BALCH: I don't know i f you 

25 were around for my cross-examination of Ms. Denomy, \ 
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1 but I n o t i c e d t h a t there was something of a 

2 disconnect between r i g count and w e l l s spudded. 

3 Obviously, w e l l s spudded are more l i k e l y t o r e s u l t 

4 i n w e l l p r o d u c t i o n than a r i g number. 

5 THE WITNESS: Okay. 

6 COMMISSIONER BALCH:' The disconnect t h a t I 

7 n o t i c e d was i n 2007 i n New Mexico there were 1728 

8 w e l l s spudded. And I apologize, I don't know the 

9 e x h i b i t number. I t ' s S l i d e 10 of Ms. Denomy's 

10 p r e s e n t a t i o n . 1728 w e l l s were spudded i n 2007 w i t h 

11 83 e x i t r i g s , 21 r i g s per w e l l . I n 2011 there were 

12 990 w e l l s spudded, w i t h 81. So the r i g count i s 

13 about the same. The a c t i v i t y i s somewhere around 60 

14 percent a c t u a l l y d r i l l i n g w e l l s . 

15 THE WITNESS: You mean w e l l s spudded 

16 versus r i g s running? 

17 COMMISSIONER BALCH: Right. So a number 

18 of people have brought up the f a c t t h a t the r i g 

19 count might not n e c e s s a r i l y t e l l you the whole s t o r y 

20 so I appreciate you p u t t i n g together the t h i r d s l i d e 

21 of E x h i b i t 14, i f you would l i k e t o put t h a t one up. 

22 MS. FOSTER: E x h i b i t 15, I b e l i e v e . 

23 COMMISSIONER BALCH: E x h i b i t 15? Okay. 

24 This i s the Permian Basin r i g count s l i d e ? 

25 THE WITNESS: Yes, s i r . 
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1 COMMISSIONER BALCH: I hope t h i s i s a 

2 l i t t l e more apples t o apples. R a i l r o a d Commission 

3 D i s t r i c t 7C, 8 and 8A, are those contiguous w i t h 

4 Roosevelt, Lea and Eddy Counties? 

5 THE WITNESS: And would be considered the 

6 Permian Basin R a i l r o a d D i s t r i c t . 

7 COMMISSIONER BALCH: Right across the 

8 border of those three counties? 

9 THE WITNESS: Correct. 

10 COMMISSIONER BALCH: SO you are lo o k i n g at 

11 e s s e n t i a l l y the same formations at l e a s t r i g h t at 

12 the border? 

13 THE WITNESS: Correct. 

14 COMMISSIONER BALCH: The same cost t o 

15 operate generally? 

16 THE WITNESS: Correct. 

17 COMMISSIONER BALCH: There was a large 

18 drop i n a l l a c t i v i t y around the end of 2008. To 

19 what do you -- I'm sorr y , what do you a t t r i b u t e t h a t 

20 to? 

21 THE WITNESS: Product p r i c e s . 

22 COMMISSIONER BALCH: I f you go back t o 

23 2003 and 2004, the r a t i o i s f a i r l y steady and then 

24 there's a steady increase i n Texas of r i g count, a 

25 larg e drop t h a t ' s also i n New Mexico i n 2008 and 
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then a steep climb i n Texas production, a l l r e l a t e d 

2 t o product p r i c e s --

3 THE WITNESS: Yes. 

4 COMMISSIONER BALCH: - - i n Texas? 

5 THE WITNESS: Yes. 

6 COMMISSIONER BALCH: You all u d e d t o a loss 

7 of o p p o r t u n i t y i n New Mexico p o t e n t i a l l y as a r e s u l t 

8 of r e g u l a t i o n . 

9 THE WITNESS: I be l i e v e t h a t occurred. 

10 COMMISSIONER BALCH: Do you t h i n k the 

11 p o t e n t i a l i n New Mexico e x i s t e d past 2009 t o have a 

12 greater increase i n a c t i v i t y ? 

13 THE WITNESS: I t h i n k the p o t e n t i a l i s t o 

14 get New Mexico back t o r a t i o of about two t o one or 

15 Texas/New Mexico r a t i o back t o about two t o one, as 

16 t h a t i s h i s t o r i c a l l y where we were before the P i t 

17 Rule discussions s t a r t e d . 

18 COMMISSIONER BALCH: A l l r i g h t . Water 

19 costs. You mention there's about $1.30 a b a r r e l 

20 cost t o acquire freshwater? 

21 THE WITNESS: That was our cost on the 

22 l a s t -- the water acquired f o r a mu l t i - s t a g e 

23 f r a c t u r e s t i m u l a t i o n , yes. 

24 COMMISSIONER BALCH: Going back t o the 

25 p o t e n t i a l f o r r e c y c l i n g f o r the m u l t i - w e l l f l u i d . 

_ _ -
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1 management systems, what i s the cost of disposing of 

2 water i n New Mexico? 

3 THE WITNESS: I n some places i t runs up t o 

4 a d o l l a r per b a r r e l plus t r u c k i n g charges. 

5 COMMISSIONER BALCH: And 20 t o 50 percent 

6 of t h a t i n i t i a l cost, i f you spend $103,000 on water 

7 f o r the p r o j e c t and then you have t o spend 2 0 t o 50 

8 percent of the cost t o dispose of the water, would 

9 i t be b e n e f i c i a l t o rec y c l e instead? 

10 THE WITNESS: I f the water can be made 

11 compatible w i t h the f r a c t u r e s t i m u l a t i o n process at 

12 a reasonable cost, you are c o r r e c t . 

13 COMMISSIONER BALCH: You f o l l o w trade 

14 j o u r n a l s , trade organizations? 

15 THE WITNESS: Yes. 

16 COMMISSIONER BALCH: Keep an eye on what's 

17 happening i n other states? 

18 THE WITNESS: Yes. 

19 COMMISSIONER BALCH: How close do you 

2 0 t h i n k we might be t o t h a t technology? 

21 THE WITNESS: I am aware of some 

22 l a b o r a t o r y t e s t i n g t h a t i s going on now t h a t may be 

23 g e t t i n g close t o b u i l d i n g f r a c f l u i d out of 20,000 

24 p a r t per m i l l i o n TDS water. 

25 COMMISSIONER BALCH: So i f nothing else, 
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1 you can d i l u t e the water p e r i o d i c a l l y and s t i l l get 

2 some r e c y c l i n g done? 

3 THE WITNESS: That's under discussion. 

4 COMMISSIONER BALCH: I t h i n k Mr. Jantz was 

5 asking about a Colorado P i t Rule on one of your 

6 s l i d e s . Let's see. S l i d e 2 of E x h i b i t 17. I t 

7 might be i n t e r e s t i n g t o note t h a t i n the f a l l of 

8 2008 there was a Colorado P i t Rule put i n place. 

9 I'm not p e r s o n a l l y appraised of what was put i n t o 

10 t h a t . I f you go t o Sl i d e 4, t h i s i s the r i g counts 

11 Texas v. New Mexico. 

12 THE WITNESS: That r a t i o was f o r the 

13 e n t i r e s t a t e of New Mexico versus the e n t i r e s t a t e 

14 of Texas, not j u s t the Permian Basin. 

15 COMMISSIONER BALCH: That's a 

16 c l a r i f i c a t i o n on t h a t . I f you go t o Slide 6 -- the 

17 one before t h a t . Our s l i d e s are numbered 

18 d i f f e r e n t l y . 

19 MS. FOSTER: What's the name of the s l i d e ? 

2 0 COMMISSIONER BALCH: Natural Gas 

21 Production, S l i d e 7. I l i k e comparing resource 

22 an a l y s i s and spudded w e l l s and th i n g s b e t t e r than 

23 comparing r i g counts because i t ' s a more d i r e c t 

24 comparison i n my mind of what i s b e n e f i t i n g the 

25 s t a t e of New Mexico. That's the amount of 
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1 r o y a l t i e s . 

2 THE WITNESS: Yes, s i r . 

3 COMMISSIONER BALCH: United States i n the 

4 l a s t f i v e or s i x years has seen a great boom i n 

5 shale gas and somewhat more also i n shale o i l . New 

6 Mexico i s g e t t i n g a l i t t l e b i t of the shale o i l 

7 boom, not much of the shale gas boom. 

8 THE WITNESS: You are e x a c t l y c o r r e c t . 

9 COMMISSIONER BALCH: I n the decline -- I 

10 be l i e v e Mr. Dangler was asking about the decline of 

11 gas produc t i o n i n New Mexico which he st a t e d he 

12 thought i t was l a r g e l y from northwest New Mexico. I 

13 t h i n k t h a t does thwart the gas production from the 

14 southeast? I s t h a t correct? 

15 THE WITNESS: I don't know t h a t I have 

16 t h a t number o f f the top of my head. 

17 COMMISSIONER BALCH: C e r t a i n l y Mora, other 

18 associated o i l and gas i n the southeast, but i t ' s a 

19 smaller p o r t i o n of the t o t a l n a t u r a l gas production 

20 of the state? 

21 THE WITNESS: I have seen t h a t number and 

22 I can't r e c a l l . 

23 COMMISSIONER BALCH: For t h i s time period, 

24 do you t h i n k the d r i l l i n g reserves \for San Juan 

25 Basin has declined? 
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1 THE WITNESS: Yes. 

2 COMMISSIONER BALCH: And t h a t ' s a r e s u l t 

3 of what? 

4 THE WITNESS: Lack of development, I take 

5 i t . 

6 COMMISSIONER BALCH: They are not g e t t i n g 

7 t o the reserves w i t h the d r i l l ? 

8 THE WITNESS: Correct. I f you look back 

9 at the p r i c e s l i d e , we were g e t t i n g i n 2008 $14 an 

10 MCF f o r our gas f o r a w h i l e . Those gas p r i c e s j u s t 

11 went through the roof there f o r a b i t . But t h a t d i d 

12 not get r e f l e c t e d i n any increased production i n 

13 Southeast New Mexico or the northwest. That gas 

14 production s l i d e i s f o r the e n t i r e s t a t e . 

15 COMMISSIONER BALCH: I f you go back i n 

16 time, and I know t h a t the data you presented doesn't 

17 go before 2001, would there have been other times 

18 where there's been a dec l i n e i n n a t u r a l gas 

19 production i n the northwest? 

20 THE WITNESS: Yes. 

21 COMMISSIONER BALCH: P r i m a r i l y based on? 

22 THE WITNESS: Economics. 

23 COMMISSIONER BALCH: Economics. So every 

24 time the economics are r i g h t or some technology 

25 comes along, those reserves go back up t o a more 
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1 sustainable l e v e l ? 

2 THE WITNESS: I would agree w i t h t h a t . 

3 COMMISSIONER BALCH: Okay. So on the next 

4 s l i d e , which i s S l i d e 8, t h a t ' s New Mexico versus 

5 Oklahoma f o r comparison. You mentioned t h a t you 

6 keep t r a c k of what's going on i n the r e s t of the 

7 country. I s there a shale p l a y a c t i v e i n Oklahoma? 

8 THE WITNESS: I don't know t h a t I can say 

9 f o r sure whether t h a t Barnett gets up i n t o Oklahoma 

10 or not. 

11 COMMISSIONER BALCH: Barnett shale s t a r t e d 

12 i n '95? 

13 THE WITNESS: Well, i t was a c t i v e u n t i l a 

14 few years ago over i n North Texas. 

15 COMMISSIONER BALCH: Right. That's k i n d 

16 of on the down side anyway. So do you bel i e v e t h a t 

17 Oklahoma and New Mexico i s a f a i r comparison f o r 

18 gas? A l o t of associated gas, obviously, i n 

19 Oklahoma compared t o pure gas? 

2 0 THE WITNESS: I am of the opinio n t h a t we 

21 could have at l e a s t been able, given s i m i l a r 

22 economic circumstances, t o hold somewhere i n the 

23 v i c i n i t y of the de c l i n e curves i n the neighboring 

24 s t a t e s . 

25 COMMISSIONER BALCH: I b e l i e v e those are 
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a l l the questions I have f o r you. Thank you. 

2 CHAIRPERSON BAILEY: And a l l my questions 

3 were asked and answered and t h e r e 1 s no need t o be 

4 r e p e t i t i v e so you are excused. 

5 THE WITNESS: Thank you very much. 

6 CHAIRPERSON BAILEY: There may be 

7 r e d i r e c t . 

8 MS. FOSTER: I only have one question on 

9 r e d i r e c t . 

10 REDIRECT EXAMINATION 

11 BY MS. FOSTER 

12 Q. Mr. Scott, i n response t o the question by 

13 Ms. Gerholt concerning the f a c i l i t y of having a box 

14 on a form t o check o f f , how would you l i k e t o have 

15 t h a t box t i t l e d ? You know, j u s t the use of a 

16 closed-loop system or would you p r e f e r you check o f f 

17 the box t h a t says "no s o l i d s l e f t on loca t i o n " ? 

18 A. I would p r e f e r a check o f f box t h a t says 

19 "no s o l i d s l e f t on l o c a t i o n " or "no m a t e r i a l , " s o l i d 

20 or l i q u i d . 

21 MS. FOSTER: Thank you. No f u r t h e r 

22 questions. 

23 CHAIRPERSON BAILEY: Now you may be 

24 excused. Dr. Neeper, you gave your testimony but 

25 Dr. B a r t l e t t was not able t o at t h a t time. Why 
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1 don't we c a l l Dr. B a r t l e t t f o r h i s testimony at t h i s 

2 p o i n t . 

3 JOHN BARTLETT 

4 a f t e r having been f i r s t d u l y sworn under oath, 

5 was questioned and t e s t i f i e d as f o l l o w s : 

6 DIRECT EXAMINATION' 

7 BY MR. NEEPER 

8 Q. Dr. B a r t l e t t , would you s t a t e your name 

9 f o r the record? 

10 A. John B a r t l e t t . 

11 Q. Would you give us your education? 

12 A. Yes. I have a bachelor's degree i n 

13 chemical engineering from Purdue U n i v e r s i t y . That 

14 included courses i n chemical engineering, cost 

15 e s t i m a t i o n and process engineering economics, which 

16 are -- I t h i n k some of those were re q u i r e d courses 

17 and some were selected. I also have a doctorate i n 

18 chemical engineering from Yale U n i v e r s i t y . 

19 Q. Would you give us your job experience i n 

20 engineering? 

21 A. Yes. I worked -- w e l l , aside from three 

22 summer jobs as a student at o i l r e f i n e r i e s , which i s 

23 the extent of my experience i n o i l and gas, I was a 

24 f u l l - t i m e employee at Los Alamos National Laboratory 

25 from '62 t o '93. I n t h a t context I designed, 
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1 processed and purchased chemical engineering 

2 equipment and managed an engineering p r o j e c t of 

3 several m i l l i o n d o l l a r s annual budget. 

4 Q. Are you c u r r e n t l y employed? 

5 A. I am r e t i r e d . 

6 Q. Have you t e s t i f i e d before the O i l 

7 Conservation Commission previ o u s l y ? 

8 A. Yes, I have. 

9 Q. Have you t e s t i f i e d before the 

10 Environmental Improvement Board previously? 

11 A. I have t e s t i f i e d on numerous occasions 

12 before the Environmental Improvement Board over the 

13 years, beginning i n 196 9 before there was an 

14 Environmental Improvement board on environmental 

15 r e g u l a t o r y issues. 

16 Q. Have you p a r t i c i p a t e d i n other r e g u l a t o r y 

17 actions? 

18 A. Yes, and i n t h a t regard w i t h the 

19 testimony, I gave testimony -- I cross-examined 

20 witnesses i n a l l of those other venues p r e v i o u s l y , 

21 made sworn testimony subject t o cross-examination, 

22 analyzed economic e f f e c t s of p o l l u t i o n c o n t r o l 

23 equipment, e s p e c i a l l y at the Four Corners Power j 

24 Plant. j 

25 Q. Have you had experience on the Mining j 
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1 Commission? 

2 A. Yes, I was a member -- I was nominated by 

3 Governor Gary Johnson t o the Mining Commission and 

4 served from 1997 t o 2002. 

5 Q. Do you have any other p a r t i c u l a r 

6 environmental experience as i t r e l a t e s t o compliance 

7 or costs t h a t you would care t o share at t h i s time? 

8 A. Yes. There's several l i s t e d here. I was 

9 a member of a U.S. O f f i c e of Technology Assessment 

10 Panel i n Washington i n the mid '60s. I t was about a 

11 15-member panel, mostly i n d u s t r y people. General 

12 Motors was on there, Three M, others, t o examine the 

13 impact of environmental p u b l i c s a f e t y and h e a l t h 

14 r e g u l a t i o n on the nation's economy. I see the date 

15 there was 1975, and a r e p o r t was w r i t t e n on t h a t . 

16 I also have, as an i n d i v i d u a l , I t a l k t o 

17 i n d u s t r y a l o t , and I have proposed environmental 

18 p o l l u t i o n c o n t r o l improvements t o them, some notable 

19 ones which they have accepted and made s i g n i f i c a n t 

20 improvements i n p o l l u t i o n c o n t r o l and at very 

21 l i m i t e d cost. One of the major ones was the Four 

22 Corners Power Plant i n which you need a bypass of 

23 the scrubber i n order t o maintain enough heat t o 

24 reheat the stack plume so you get adequate plume 

25 r i s e . A f t e r they had been doing t h a t f o r a decade 
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1 or more, I asked the engineer i f they had optimized 

2 the bypass; i n other words, reduced the bypass 

3 enough so you get enough plume r i s e , reheat and 

4 plume r i s e . But i f you bypass the scrubber -- w e l l , 

5 the scrubber cools o f f the plume. I f you bypass 

6 less, you scrub more and you get more p o l l u t i o n 

7 c o n t r o l . 

8 He said, "No, we haven't looked a t t h a t . 

9 I w i l l . " They d i d , and I t h i n k they improved t h e i r 

10 s u l f u r c o n t r o l from something l i k e 72 percent t o 

11 over 80 percent by t h a t change, which cost them very 

12 l i t t l e . And I suggested i t and I am proud of t h a t . 

13 And I have done s i m i l a r t h i n g s also, made 

14 s i m i l a r suggestions t h a t I can't remember r i g h t now 

15 t o the chip i n d u s t r y , I n t e l p r i m a r i l y i n Rio Rancho, 

16 and also o i l and gas people where I had less 

17 success. 

18 MR. NEEPER: I would submit then t o the 

19 commission and o f f e r Dr. B a r t l e t t as an engineer 

20 q u a l i f i e d i n i n d u s t r i a l systems as r e l a t e d t o 

21 environmental p r o t e c t i o n . 

22 CHAIRPERSON BAILEY: Any objections? 

23 MR. JANTZ: None, Your Honor. 

24 MR. CARR: No o b j e c t i o n . 

25 MS. FOSTER: No o b j e c t i o n . 
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1 MS. GERHOLT: No o b j e c t i o n . 

2 MR. FORT: No o b j e c t i o n . 

3 CHAIRPERSON BAILEY: He i s so admitted. 

4 Q. Go ahead w i t h your testimony. 

5 A. Okay. Let me o u t l i n e b r i e f l y what I hope 

6 t o do. The s t o r y of r e g u l a t i o n , p a r t i c u l a r l y w i t h 

7 the OCD, but i n general has been there's a science 

8 phase and there's an economics aspect. Both are 

9 e q u a l l y important, i n my view, and I gather from 

10 Mr. Scott he would agree w i t h t h a t . 

11 We heard e a r l i e r t h a t we needed more sound 

12 science i n d e a l i n g w i t h r e g u l a t o r y issues, 

13 p a r t i c u l a r l y the P i t Rule. We have come a long way 

14 i n the l a s t s i x or seven years i n the science t h a t 

15 comes out at a hearing. We saw a l o t of t h a t 

16 yesterday. You would not hear a long 

17 cross-examination of 'a long e f f o r t r e l a t e d t o 

18 environmental issues f i v e years ago. And I take 

19 t h i s occasion t o say t h a t Dr. Neeper has been a 

2 0 d r i v e r of t h a t . He c e r t a i n l y i s not the only one 

21 who has done i t . Mr. M u l l i n s c o n t r i b u t e d . Many 

22 people, a l l sides have c o n t r i b u t e d but i t ' s been a 

23 major theme of him, and t h a t ' s made a change, I 

24 t h i n k , and I am proud of t h a t . 

25 I t h i n k the economics i s now i n a stage 
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1 where science was a long time ago. The seriousness, 

2 the q u a l i t y , the depth of a n a l y s i s of economics i s 

3 on l y suddenly -- almost i n t h i s hearing perhaps --

4 has become more of a r e a l subject of r e a l discussion 

5 w i t h r e a l data of a substantive nature. 

6 The hearing before t h i s one, I remember, 

7 the economic a n a l y s i s was t h a t i f you r a i s e d the 

8 p r i c e of c o n t r o l s a n i c k e l -- there was a graph --

9 you would put i n jeopardy a l l of the c o n t r a c t s . And 

10 there were many people t h a t came and t e s t i f i e d t h a t 

11 we heard i f the P i t Rule passed bad t h i n g s would 

12 happen. 

13 That i s not economic a n a l y s i s . I 

14 compliment Mr. Scott. He d i d b r i n g i n what i s 

15 beginning t o get c l o s e r t o s i g n i f i c a n t data t o 

16 discuss, and the message I want t o leave i s 

17 u l t i m a t e l y we need t o have the q u a l i t y a n a l y s i s , the 

18 q u a l i t y of discussion, the q u a l i t y of debate and the 

19 r e a l i t y of debate i n economics every b i t as much as 

20 the science. We are not there y e t , but w i t h f u r t h e r 

21 e f f o r t s we move i n t h a t d i r e c t i o n . I hope t o get 

22 t h a t p o i n t across. 

23 This i s U.S. land r i g count by states f o r 

24 e s s e n t i a l l y a l l energy s t a t e s . Baker Hughes r i g 

25 counts t h a t you heard a great deal about, the energy 
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1 s t a t e s . On the bottom, the b i g blue i s Texas, the 

2 biggest by f a r . Next, the burnt umber i s Oklahoma. 

3 Above t h a t i s the green, Louisiana. Above t h a t i s 

4 New Mexico. Above t h a t i s Wyoming, Colorado and so 

5 on up the l i s t as they get t o smaller energy s t a t e s . 

6 These are the r i g counts from 1997 t o 2011 

7 i n a l l those s t a t e s . The r i g counts i s r e a l l y the 

8 band w i d t h of each c o l o r over time. Here i s Texas 

9 and then the band w i d t h of the brown there. That 

10 changing band w i d t h shows the r i g counts over time 

11 i n Oklahoma, and Louisiana i s the green above i t and 

12 above t h a t i s New Mexico fo l l o w e d by Wyoming, and 

13 Colorado i s the orange c o l o r . 

14 Over t h a t long p e r i o d of time you see a 

15 strong p a r a l l e l i s m . Now, t h i s chart minimizes the 

16 d i f f e r e n c e s from s t a t e t o s t a t e over very short time 

17 periods. The e x h i b i t shown by Mr. Scott maximized 

18 the d i f f e r e n c e s from s t a t e t o s t a t e over very short 

19 time periods and b l o t t e d out the other. A l l of the 

20 s t o r y i s p a r t of the s t o r y , but t h i s i s a large p a r t 

21 of the s t o r y . 

22 Look at the blue, how i t goes. Up here 

23 i t ' s crashing commodity p r i c e s , way down and back 

24 up. Here i s Oklahoma. Here i s where Oklahoma was 

25 before. Here i s where i t i s now. There's not any 
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1 order of magnitude change. There's some d e t a i l j 

2 change we saw t h a t i n Mr. Scott's graph. Louisiana 

3 i s p r e t t y constant. Now i t ' s g o t t e n bigger here. 

4 New Mexico was here. I t ' s now back t o here. We 

5 showed the graph of r i g count and I w i l l show i t 

6 again. I t i s healthy and growing. I t l o s t some i n 

7 here, as d i d a l l the s t a t e s . Texas a c t u a l l y l o s t 

8 more than we d i d i n the b i g crash but i t came back j 

9 f a s t e r . True, those are t r u e statements. j 

10 I t h i n k what t h i s chart encompasses, you 

11 look at the chart of a l l those r i g counts i n a l l ; 

12 those s t a t e s over a l l those years. Encompassed i n 

13 t h a t chart are these f a c t o r s t h a t vary widely among 

14 s t a t e s . Tax s t r u c t u r e s and tax r a t e s . Think of how 

15 they vary over a l l those s t a t e s over a l l those | 

16 years. A v a i l a b l e o i l and gas i n f r a s t r u c t u r e . That 

17 means roads, p i p e l i n e s , businesses t h a t know about • 

18 the technology t o do o i l and gas. There's a body of | 

19 geologic data on o i l and gas formations. New Mexico 

20 i s a r e l a t i v e l y mature s t a t e t h a t has r e l a t i v e l y 

21 good data on the geologic data. Newer states have j 

22 l e s s . 

23 H i s t o r i c a l and ev o l v i n g o i l and gas 

24 a c t i v i t i e s i n the s t a t e . We heard a l o t about t h a t . 

25 Those are th i n g s t h a t change. A l l of those are 
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1 changing over a l l of t h i s graphing i n many d i f f e r e n t 

2 ways i n many d i f f e r e n t s t a t e s . And here i s what we 

3 see t h a t t i e s t o o i l p r i c e s . I don't suggest any 

4 more than others do t h a t i t ' s the only f a c t o r . I t ' s 

5 c l e a r l y the dominant f a c t o r . 

6 New technologies f o r production or 

7 environmental c o n t r o l . These don't vary so much 

8 s t a t e t o s t a t e but they c e r t a i n l y vary from year t o 

9 year and a l l s t a t e s have access t o new technology 

10 and prod u c t i o n and new technology i n environmental 

11 c o n t r o l , f o r an example, of f r a c k i n g , h o r i z o n t a l 

12 d r i l l i n g , various ways of t r e a t i n g p i t s . Those 

13 continue t o evolve. 

14 Regulatory c l i m a t e and s t r u c t u r e s . They 

15 vary a l l over the map over the years and t h i s i s 

16 what he we see. E l e c t i o n s and e l e c t i o n outcomes. 

17 Campaigns f o r e l e c t i o n s and e l e c t i o n outcomes. The 

18 p a r t i e s i n c o n t r o l i n a l l these states over a l l 

19 those years have changing tremendously. You 

2 0 sometimes hear we have t o vote f o r t h i s p a r t y i n or 

21 out i n order t o get the r i g h t r e g u l a t o r y s t r u c t u r e , 

22 whether i t ' s more s t r i c t or less s t r i c t . 

23 A l l of t h a t i s encompassed i n the ch a r t . 

24 They are changing a d m i n i s t r a t i o n s , of d i f f e r e n t 

25 philosophies . State economics and p o l i c y 
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1 v a r i a t i o n s . Those are a l l t h i n g s t h a t are involved 

2 i n t h a t . 

3 I t h i n k t h i s i s -- I'm going t o a large 

4 context, l a r g e p i c t u r e . I b e l i e v e t h a t ' s where t h i s 

5 discussion, the improved debate of economics i n a 

6 serious manner needs t o begin. I was pleased t o see 

7 t h a t Mr. Scott brought i n t h i s k i n d of data, 

8 s e l e c t i v e indeed, anecdotal indeed. Nevertheless, 

9 t h i s k i n d of data. That's a step forward and I 

10 applaud a step forward. 

11 This i s t o show the New Mexico side. This 

12 i s an NMOGA s l i d e . This t r a c k s what was on the 

13 previous s l i d e i f you j u s t go back one. That chart 

14 I j u s t showed you i s a more f i n e r d e t a i l of t h a t 

15 l i n e . There i t i s , and I maintain t h a t the o i l and 

16 gas i n d u s t r y by r i g count i n the s t a t e of New 

17 Mexico, not i n a county, not i n o i l , not here, 

18 there, whatever, i s healthy and growing, and I r e s t 

19 t h a t case on t h i s NMOGA data t h a t shows t h a t steady 

20 progress i n r i g count. This i s confirming f o r New 

21 Mexico what the l a r g e r chart showed. 

22 Economics and rule-making f o r d r i l l i n g 

23 p i t s . Let me say f i r s t I view the P i t Rule l i k e 

24 most environmental r u l e s as i n h e r e n t l y as a 
25 balancing of business i n t e r e s t s . O i l and gas 
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1 businesses, environmental p r o t e c t i o n services and 

2 equipment business, and I t a l k e d about t h a t . I 

3 asked questions about t h a t i n my cross-examination. 

4 Environmental p r o t e c t i o n service and 

5 equipment business i s an i n d u s t r y . I t deserves 

6 a t t e n t i o n by t h i s commission j u s t as much as any 

7 other. I do not suggest the reason t o pass r u l e s i s 

8 t o make business and jobs i n t h a t i n d u s t r y , but i f 

9 you are going t o discount l o s t something, jobs, 

10 p r o d u c t i v i t y , o p p o r t u n i t y , i n one i n d u s t r y , you have 

11 t o include gained business, jobs, p r o f i t s , 

12 o p p o r t u n i t y i n the other. They are j u s t p a r a l l e l . 

13 They are m i r r o r s of each other almost, and i t ' s 

14 important t o remember t h a t . 

15 Ranching business, land values and water 

16 values over long periods of time i n a l l of those. 

17 The balancing of those economic i n t e r e s t s i s the 

18 mission of r e g u l a t i o n i n my view. I t i s not t o 

19 p r o t e c t the maximized one. I t i s t o p r o t e c t the 

20 h e a l t h of a l l of those, i f you w i l l . They a l l need 

21 t o be healthy. I f any of them d r a s t i c a l l y f a l l s , 

22 has problems, t h a t ' s bad f o r the State. I t ' s bad 

23 f o r the people i n t h a t business. 

24 So t h a t i s the p o i n t I make. I t a l k e d 

25 about the r i g counts i n the 18 sta t e s f o r 14 years 
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1 and the general trends c l e a r l y t i e most c l e a r l y t o 

2 p r i c e s , and a l l those other v a r i a b l e s . I mentioned 

3 h a l f a dozen. I mentioned e i g h t or ten v a r i a b l e s : 

4 P o l i t i c a l c l i m a t e , r e g u l a t o r y c l i m a t e , new 

5 technologies, data e x i s t i n g . Those don't show on 

6 t h a t b i g chart i n any major way. What shows on the 

7 b i g chart i s the p r i c e s f o r the commodity. Are 

8 there smaller e f f e c t s of other things? Yes. Of 

9 many d i f f e r e n t t h i n g s . But I'm p u t t i n g t h i s i n a 

10 l a r g e r context and s t r u c t u r e . 

11 My Point 3, witnesses are o b l i g a t e d t o 

12 t e l l the whole t r u t h about the known h i s t o r y . I 

13 maintain t h a t --go back t o my f i r s t s l i d e . I 

14 maintain t h a t t h a t whole t r u t h there never began t o 

15 be discussed i n p r i o r hearings. I t was r a i s e d l a t e 

16 i n t h i s hearing by Mr. Scott. And t h a t i s l a r g e r 

17 than any other f a c t o r s we are t a l k i n g about. The 

18 other f a c t o r s are r e a l , but t h i s i s also r e a l , and 

19 witnesses are o b l i g a t e d t o t e l l the whole t r u t h 

20 about the known h i s t o r y . This was never 

21 mentioned -- t h i s concept t o my knowledge was never 

22 mentioned u n t i l I , a person who doesn't work i n the 

23 o i l and gas i n d u s t r y but can read the l i t e r a t u r e , 

24 brought i t forward. I t h i n k t h a t says something 

25 about how f a r the economic discussion of the 
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1 component t h a t a f f e c t s r e g u l a t i o n i s behind where i t 

2 needs t o be. 

3 The t e c h n i c a l components have come very 

4 f a r i n the l a s t h a l f dozen years. We l i k e t o t h i n k 

5 a l o t of t h a t was d r i v e n by environmental i n t e r e s t . 

6 Other people also have i n t e r e s t s . The i n t e r e s t s are 

7 always th e r e . I t ' s the d r i v i n g t h a t ' s important. 

8 The same t h i n g has t o happen w i t h 

9 economics. I t ' s very important. The whole s t o r y i s 

10 important. Not l i t t l e pieces. L i t t l e segments can 

11 always be made t o t e l l the s t o r y . I don't claim t o 

12 have the whole s t o r y . I am making a plea t o give 

13 economics the q u a l i t y of testimony and depth of 

14 testimony i t deserves t o make informed decisions 

15 which are t e c h n i c a l and economic, and I am 

16 maintaining t h a t the economic discussion has 

17 f a l l e n -- i t ' s b a r e l y e x i s t e d u n t i l t h i s hearing and 

18 i t ' s g e t t i n g b e t t e r and i t needs t o go a long way 

19 f u r t h e r . 

20 The t a b l e of economic numbers e x i s t s f o r 

21 every w e l l d r i l l e d . This r e a l l y r e f e r s t o some form 

22 of the AFD. What's the data t h a t was shown before. 

23 We need t o have the economic numbers f o r the e f f e c t s 

24 of r e g u l a t i o n , not a sampling, not a t i d b i t t h a t 

25 shows i t was a d i s a s t e r here or d i d n ' t matter here. 
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1 I t ' s a b i g subject t h a t needs serious discussion 

2 in-depth w i t h f u l l data. That's the b i g plea I am 

3 making here. 

4 I made a b i g p o i n t i n my 

5 cross-examination. I asked questions about the 

6 companies. Well, i n my next p o i n t , d o l l a r s f o r 

7 disposal are income p r o f i t i n wages i n New Mexico 

8 companies. I t i s not j u s t an o i l business t h a t 

9 needs t o be hea l t h y i n New Mexico. Yes, i t has t o 

10 be healthy. I t ' s v i t a l . I t ' s l a r g e r and more 

11 important than some others. But a guy making h i s 

12 money on dis p o s a l of waste and handling them 

13 p r o p e r l y and t r u c k i n g them, t h a t ' s h i s l i v e l i h o o d 

14 j u s t as much as i t ' s the l i v e l i h o o d t o a o i l and gas 

15 i n d u s t r y . 

16 I'm not making a plea t o re g u l a t e i n order 

17 t o make jobs. Our plea, and we have made i t -- Don 

18 has made i t ad nauseam and we keep pushing i t -- i s 

19 environmental r e g u l a t i o n . But the economic impacts 

2 0 of t h a t are not a l l negative. I t ' s the l i v e l i h o o d 

21 of i n d u s t r i e s , and they count, too. I'm not saying 

22 they are more important, but they are c e r t a i n l y --

23 maybe a d o l l a r t o a guy t h a t hauls waste t o a dump 

24 i s more important than a d o l l a r t o a d r i l l e r because 

-25 they have fewer of them. I don't know and I don't 
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1 c laim t o know. But i t ' s a very important p a r t of 

2 the discussion and the dialogue. 

3 Economic data i n context are v i t a l f o r 

4 sound decision-making. This i s p a r t of what I t r i e d 

5 t o do. I brought up the -- t h a t ' s r e a l l y a l l t h a t I 

6 have. These are my major p o i n t s . I t ' s t o put 

7 economics on a s i m i l a r basis t o the technology. Ten 

8 years ago the technology of environmental p r o t e c t i o n 

9 was zippo i n discussions before the O i l and Gas 

10 Commission. I t h i n k people would agree. I t was our 

11 f a u l t as much as anybody else's. Times change. I t 

12 i s now a b i g discussion of a l o t of technology and a 

13 l o t of f a c t s brought i n by d i f f e r e n t people on 

14 d i f f e r e n t sides of the issue and you begin t o get a 

15 meaningful p i c t u r e . 

16 We are f a r behind t h a t i n economics and 

17 the economic p o r t i o n i s j u s t as important as the 

18 t e c h n i c a l p o r t i o n . The de c i s i o n has t o be a good 

19 t e c h n i c a l d e c i s i o n i n which the economics -- you 

2 0 can't economically damage any s i g n i f i c a n t i n t e r e s t 

21 and a jo b f o r a hauler of waste i s as important t o 

22 t h a t guy as a jo b mining or d r i l l i n g . I do not 

23 advocate jobs i n waste handling t o make jobs, but I 

24 do not discount them as jobs e i t h e r , and I want t o 

25 make t h a t very important. They count. Those are 
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1 incomes. Those b e n e f i t people. 

2 The unemployed now i n the southeast corner 

3 of the s t a t e i s , I t h i n k , i n the area of 3 percent 

4 and i t i s f o r two reasons: One i s because there are 

5 more jobs i n o i l and gas, as we saw. Times are good 

6 down t h e r e . And there's other jobs from people 

7 h a u l i n g waste, and a l l the t h i n g s you do f o r 

8 environmental p r o t e c t i o n are jobs t h a t are needed 

9 and count and pay wages and are valuable. This i s 

10 the main p o i n t t h a t I want t o make. 

11 We t a l k e d about the o i l and gas leases. 

12 Those are booming also. They are not destroyed by 

13 the r e g u l a t i o n . That's the f u t u r e of New Mexico. 

14 This i s good. 

15 Perhaps w i t h t h a t I w i l l conclude. My 

16 theme i s economic. My theme i s broad. My theme i s 

17 we are not there yet i n the depth, the q u a l i t y , the 

18 s i n c e r i t y of the discussion of economics needs t o 

19 get where we are beginning t o get i n the t e c h n i c a l 

20 areas. They are both equal partners i n the de c i s i o n 

21 and I am maintaining t h a t we are only beginning t o 

22 get s i g n i f i c a n t discussion, serious discussion, 

23 i n t e g r a t e d discussion, i f you w i l l , i n the economics 

24 area. With t h a t I conclude. 

2 5 MR. NEEPER: Madam Chairman, I have no 
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other questions I w i l l use i n d i r e c t i n order t o 

2 save time t h a t others can do cross i f they wish. I 

3 w i l l r e t u r n c o n t r o l t o you. 

4 CHAIRPERSON BAILEY: Do you have any 

5 questions? 

6 MR. CARR: I don't have questions. Were 

7 the e x h i b i t s admitted? 

8 MR. NEEPER: I apologize. 

9 DR. BARTLETT: We are very bad lawyers. 

10 MR. NEEPER: I move f o r acceptance of the 

11 e x h i b i t . 

12 CHAIRPERSON BAILEY: Any objections? 

13 MS. FOSTER: No. 

14 CHAIRPERSON BAILEY: The e x h i b i t s are 

15 admitted as CCWA-1. 

16 DR. BARTLETT: The three s l i d e s and my 

17 c r e d e n t i a l s . 

18 CHAIRPERSON BAILEY: Yes. They are 

19 labeled E x h i b i t 3. You h e no questions? 

20 MR. CARR: No, I do not. They are 

21 E x h i b i t s , I b e l i e v e , 2 and 3. Dr. B a r t l e t t ' s 

22 c r e d e n t i a l s are 2. I have no questions. 

23 (Note: CCWA E x h i b i t s 1, 2 and 3 admitted.) j 

24 MS. FOSTER: No questions f o r the witness. 

25 CHAIRPERSON BAILEY: Mr. Jantz. 
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1 MR. JANTZ: No questions. 

2 MS. GERHOLT: No questions. 

3 MR. DANGLER: No questions. 

4 MR. FORT: No questions. 

5 COMMISSIONER BLOOM: No questions. 

6 COMMISSIONER BALCH: I might have a 

7 question j u s t because nobody else has. 

8 THE WITNESS: Thank you. 

9 COMMISSIONER BALCH: I am also i n t e r e s t e d 

10 i n applying economic studies t o the r e g u l a t o r y 

11 study. On your E x h i b i t 3, Page 1, t h a t ' s the chart 

12 of r i g count by s t a t e , d i d you also chart t h i s at 

13 some p o i n t w i t h o i l and gas price? The a s s e r t i o n 

14 was made t h a t t h i s t r a c k s o i l and gas p r i c e . 

15 THE WITNESS: No, I don't have t h a t . O i l 

16 and gas people could confirm t h a t f a s t e r than I 

17 could but they won't. 

18 COMMISSIONER BALCH: A c t u a l l y , I r e a l l y 

19 don't doubt i t does. I f you f o l l o w t h i s f a r enough 

20 back though i n t o the '80s, the r i g count i s twice 

21 what i t was now so there's other t h i n g s t h a t go i n t o 

22 r i g count. 

23 THE WITNESS: By the way, I d o n ' t know 

24 t h a t I mentioned t h i s i s the same r i g count t h a t 

25 they were us ing and there are o the r r i g counts . 
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1 COMMISSIONER BALCH: Do you r e c a l l my 

2 analysis of Ms. Denomy's data w i t h regard t o r i g 

3 count and spudded w e l l s i n New Mexico? 

4 THE WITNESS: No, I wasn't here f o r t h a t . 

5 COMMISSIONER BALCH: I gave a l i t t l e 

6 statement about t h a t a moment ago but I can repeat 

7 t h a t . 

8 THE WITNESS: I d i d hear what you said. I 

9 got the general idea. 

10 COMMISSIONER BALCH: There were 1728 w e l l s 

11 spudded i n 2 007 and 800 and some spudded i n 2011 

12 while the r i g count remained the same. So my 

13 problem w i t h using r i g count as a pure i n d i c a t o r of 

14 production p o t e n t i a l or even number of w e l l s d r i l l e d 

15 i s there's a disconnect between the type of 

16 resources being chased. For example, i f you are 

17 d r i l l i n g an 800-foot depth F r u i t l a n d coal w e l l you 

18 might be able t o get 20 of those i n the same r i g i n 

19 one year. Whereas, i f you are d r i l l i n g a mile-long 

2 0 Avalon shale gas w e l l , t h a t same r i g might be there 

21 f o r a month. 

22 So p u r e l y r i g count, I don't know i f i t ' s 

23 a great i n d i c a t o r of a c t u a l r e s u l t s of the 

24 production, although I do t h i n k you are r i g h t , t h a t 

25 r i g count does t r a c k o v e r a l l n a t i o n a l l y the h e a l t h 
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1 of the i n d u s t r y . 

2 THE WITNESS: I t ' s c e r t a i n l y used t h a t 

3 way. Not by me but i t ' s t a l k e d about a l l the time 

4 i n the l i t e r a t u r e as -- of course, there's many. I 

5 mention a whole l i s t of t h i n g s t h a t can change from 

6 s t a t e t o s t a t e but nevertheless, the money tends t o 

7 flow t o r i g count i s what I read. I'm not i n the 

8 i n d u s t r y . I am an engineer. I understand d o l l a r s 

9 and I understand graphs and I'm not an o i l engineer. 

10 I t o l d you a l l those t h i n g s . And from what I see, 

11 what I read and what I understand, the r i g count i s 

12 the s i n g l e most o f t e n used i n d i c a t o r and I only use 

13 i t because t h a t ' s what the i n d u s t r y t e l l s me. 

14 . COMMISSIONER BALCH: I t h i n k the i n d u s t r y 

15 agrees because they present t h e i r data the same way. 

16 THE WITNESS: I n a sense, t h a t ' s why there 

17 i s r i g counters. That's why there's a Baker Hughes 

18 r i g count. That's why those guys do the s t u f f i s 

19 the i n d u s t r y f i n d s i t u s e f u l . 

2 0 COMMISSIONER BALCH: Nevertheless, i n New 

21 Mexico r i g count, a t l e a s t over the l a s t four years, 

22 according t o Ms. Denomy's data t h a t she presented 

23 from New Mexico Go-Tech, which I t h i n k i s p r e t t y 

24 s o l i d , doesn't r e a l l y show t h a t there's an increase 

25 i n a c t i v i t y . I t shows a decrease i n a c t i v i t y over 

PAUL BACA PROFESSIONAL COURT REPORTERS 
cc0742a1 -5641 -4ffe-9ed7-df8dab165405 



Page 1775 

1 t h a t time p e r i o d . 

2 THE WITNESS: What time period? 

3 COMMISSIONER BALCH: 2007 t o 2011. Rig 

4 count i s the same. 

5 THE WITNESS: Show the next s l i d e . I t ' s 

6 going up. 

7 COMMISSIONER BALCH: I n 2 007 I t h i n k 

8 Ms. Denomy said there were 81 or 83 r i g s . So t h a t 

9 looks t o be consis t e n t w i t h t h a t p l o t . 

10 THE WITNESS: That's NMOGA's. I got t h a t 

11 from NMOGA. 

12 COMMISSIONER BALCH: 2011 approximately 

13 the same number of r i g s were presented, which I 

14 t h i n k i s also i n agreement w i t h t h i s p l o t . You have 

15 around 80 r i g s around 2 007 and around 80 r i g s i n 

16 2011. However, i n 2007 you had 1700 w e l l s spudded, 

17 w e l l s d r i l l e d , and you had 800 d r i l l e d i f 2011 i n 

18 New Mexico. So I t h i n k r i g count t o me i s a good 

19 n a t i o n a l i n d i c a t o r but i f we s t a r t t o subdivide by 

20 s t a t e you lose the i n f o r m a t i o n t h a t i t provides, 

21 which i s a barometer of h e a l t h of the i n d u s t r y . 

22 THE WITNESS: You n o t i c e when I questioned 

23 the previous witness, I asked about r i g count f o r 

24 the whole s t a t e and he immediately focused i t down 

25 i n the southeast corner. I said no, I meant the 
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1 whole s t a t e and he put i t down there and we f i n a l l y 

2 got the discussion on the whole s t a t e . They do vary 

3 from p a r t s of the s t a t e and t h a t 1 s t r u e of any other 

4 s t a t e . 

5 COMMISSIONER BALCH: Very d r a m a t i c a l l y . I 

6 t h i n k there were three a c t i v e r i g s i n the northwest 

7 l a s t year. 

8 THE WITNESS: But nevertheless, t h a t i s 

9 used by i n v e s t o r s . 

10 COMMISSIONER BALCH: I t h i n k i n v e s t o r s 

11 look a t more than j u s t r i g count. I imagine they 

12 look at the economics of the e n t i r e t h i n g . But you 

13 also made an a s s e r t i o n t h a t because of the upper 

14 r i s e from 2009 through 2012 of the r i g count t h a t 

15 the i n d u s t r y i n New Mexico i s vigorous and healthy. 

16 THE WITNESS: I t h i n k healthy and growing. 

17 COMMISSIONER BALCH: Healthy and growing. 

18 By Ms. Denomy's data t h a t I t h i n k came from a 

19 r e l i a b l e source, the records of the State of New 

20 Mexico, says t h a t 60 percent of the w e l l s were 

21 d r i l l e d i n 2011 compared t o the number d r i l l e d i n 

22 2007. So t h a t i n d i c a t e s t h a t you have a 40 percent 

23 decrease i n the number of w e l l s a c t u a l l y d r i l l e d 

24 i r r e g a r d l e s s of the r i g count. So I t h i n k the 

25 v a r i a b l e s are disconnected. The r e l a t i v e growth of 
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1 resource base i s not n e c e s s a r i l y t i e d t o r i g count. 

2 Do you care t o address th a t ? 

3 THE WITNESS: I'm not sure I can. I don't 

4 cla i m t o be an expert i n t h i s i f f i e l d . I do know 

5 t h a t i f you go t o the l i t e r a t u r e you w i l l f i n d a l o t 

6 of emphasize on r i g count. And I mention -- we even 

7 saw some of t h i s i n today's hearing. I mention a l l 

8 k i n d --go back t o the previous s l i d e . Thank you. 

9 I mentioned a l l the parameters t h a t are 

10 subsumed i n there, covered up, i f you w i l l . Tax 

11 s t r u c t u r e s and tax ra t e s a v a i l a b l e , o i l and gas, 

12 body of geologic data, h i s t o r i c a l e v o l v i n g o i l and 

13 gas a c t i v i t y , r e g u l a t o r y c l i m a t e , e l e c t i o n s , s t a t e 

14 economies and p o l i c i e s . That's a l l i n there and yet 

15 you see those strong c o r r e l a t i o n s i n a l l those 

16 s t a t e s over a l l those years. And t h a t can't be 

17 chance. 

18 COMMISSIONER BALCH: I guess I would be 

19 i n t e r e s t e d i n seeing r i g count p l o t t e d versus 

20 p r o d u c t i o n t h a t r e s u l t e d from those w e l l s d r i l l e d . 

21 THE WITNESS: I don't have t h a t data. 

22 COMMISSIONER BALCH: You are f a m i l i a r w i t h 

23 the Ouroboros, the snake t h a t eats i t s own t a i l . I f 

24 you re g u l a t e an i n d u s t r y out of existence then you 

25 also get r i d of those jobs t h a t are created by the 
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1 r e g u l a t i o n . 

2 THE WITNESS: Regulating out of existence 

3 i s a very bad t h i n g . 

4 COMMISSIONER BALCH: There has t o be some 

5 balance and t h a t ' s h o p e f u l l y what we are achieving. 

7 There has t o be some balance. And i t a l l counts. 

8 The t r u c k e r s count, the haulers, the p i t l i n e r s . 

9 A l l the technology, a l l the e v o l v i n g technology, i t 

10 a l l counts. I'm not saying make jobs hauling waste 

11 by more r u l e s . That's the l a s t t h i n g I'm saying. 

12 But i t ' s e q u a l l y not meaningful t o say those jobs 

13 don't count. You can reg u l a t e them out of 

14 existence. There's no i n d i c a t i o n t h a t ' s happened, 

15 I'm contending. 

16 I t ' s a healthy i n d u s t r y i n New Mexico. I s 

17 another s t a t e m a r g i n a l l y h e a l t h i e r because they have 

18 lower rules? Perhaps. Do they have ma r g i n a l l y 

19 fewer other a u x i l i a r y jobs i n ha u l i n g and handling 

20 waste? Maybe. I t ' s a b i g p i c t u r e . I t ' s a b i g 

21 system, and i n these hearings o n l y the p a r t -- you 

22 know, Mr. Scott's answer t o the haulers and the 

23 waste di s p o s a l i n d u s t r y was t h a t ' s money out of my 

24 pocket. I t ' s t r u e , you know. I'm not saying he i s 

25 l y i n g . I t ' s a b s o l u t e l y t r u e . By the same token 

6 THE WITNESS: Tha t ' s my theme, I t h i n k . 

PAUL BACA PROFESSIONAL COURT REPORTERS 
cc0742a1-5641-4ffe-9ed7-df8dab165405 



Page 1779 

1 i t 1 s money i n t h e i r pocket and there 1s people who 

2 can haul waste t h a t can't d r i l l o i l w e l l s and they 

3 have got t o work, too. Again, I am not saying 

4 re g u l a t e t o create jobs, but they count also. 

5 COMMISSIONER BALCH: Sure. My very f i r s t 

6 day on the commission Mr. Carr was quick t o remind 

7 a l l of us t h a t our primary concern i s t o p r o t e c t the 

8 c o r r e l a t i v e r i g h t s and prevent waste. So i t ' s not 

9 n e c e s s a r i l y our jo b t o consider every s i n g l e aspect 

10 of a r e g u l a t i o n . We have t o k i n d of look a t i t 

11 through a prism of those two t h i n g s and then some 

12 associated added r e s p o n s i b i l i t i e s such as p r o t e c t i o n 

13 of water and p u b l i c h e a l t h , t h i n g s l i k e t h a t t h a t go 

14 along w i t h i t . 

15 THE WITNESS: But you are not suggesting 

16 t h a t a j o b i n o i l and gas production counts and a 

17 j o b i n waste handling doesn't count. 

18 COMMISSIONER BALCH: I t h i n k what counts 

19 i s the amount of r o y a l t i e s t h a t come t o the State 

2 0 and whether the resources are produced or not 

21 produced. 

22 THE WITNESS: Right. We addressed t h a t . 

23 I addressed the t h i n g about the sales of f u t u r e 

24 leases. They are growing. They are booming. 

25 Mr. Scott confirmed t h a t . I can confirm i t w i t h 
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1 other s t u f f i f you want t o . The i n d u s t r y i s not 

2 dying and w i t h i t comes a l l these other t h i n g s . 

3 That's good. I'm not suggesting otherwise. 

4 But you can p a i n t a p i c t u r e of a dying 

5 i n d u s t r y i n any l i t t l e s e c t i o n i f t h a t ' s a l l you 

6 want t o do. Everybody knows t h a t . And t h i s 

7 i n d u s t r y i s healthy and growing. Has i t grown a 

8 l i t t l e more i n some other state? Perhaps. Did t h a t 

9 same s t a t e s u f f e r a bigger loss when the p r i c e h i t 

10 rock bottom? Yes. Has i t come back and grown more? 

11 Yes. Those are a l l t r u e statements? 

12 My plea i s t o count i t a l l . And the 

13 forces t h a t w i l l argue only f o r the i n d u s t r y , f o r 

14 the economic i n t e r e s t s of the o i l and gas i n d u s t r y 

15 are very strong i n t h i s forum, not because of the 

16 forum so much as they show up and t a l k i n great 

17 number. And I am pres e n t i n g f u r t h e r economic data 

18 and p l e a i n g f o r even more substantive, more 

19 broader -- the t h i n g t h a t has happened i n the 

20 t e c h n i c a l arena, the science arena, i t ' s expanded 

21 and gotten deeper and broader tremendously i n the 

22 l a s t e i g h t years before these commission hearings. 

23 The same t h i n g i s beginning t o happen a l i t t l e b i t 

24 i n economics and i t ' s got t o happen more, and I hope 

25 t o push i t . 
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1 COMMISSIONER BALCH: We can end on 

2 agreement then. Thank you very much f o r your 

3 testimony. 

4 CHAIRPERSON BAILEY: No other questions? 

5 Any r e d i r e c t ? 

6 MR. NEEPER: No r e d i r e c t . 

7 CHAIRPERSON BAILEY: Then you may be 

8 excused. Thank you very much. We do have some 

9 p u b l i c comments today. Bruce Gantner. I w i l l 

10 remind a l l persons who wish t o make p u b l i c comment 

11 t h a t we do have the five-minute time l i m i t and t h a t 

12 you can provide comment sworn or unsworn statement. 

13 Would you l i k e t o make a sworn or unsworn statement? 

14 THE WITNESS: I t w i l l be sworn, but j u s t 

15 t o c l a r i f y , I am here t o make p u b l i c statement on 

16 behalf of Dugan Production Corporation. None of 

17 them could be there but I know them w e l l . I helped 

18 them prepare t h e i r context so what I w i l l read would 

19 be a sworn statement but i t i s t h e i r s . 

2 0 BRUCE GANTNER 

21 a f t e r having been f i r s t d u l y sworn under oath, 

22 was questioned and t e s t i f i e d as f o l l o w s : 

23 CHAIRPERSON BAILEY: Please s t a t e your 

24 name and place of residence. 

25 THE WITNESS: My name i s Bruce Gantner. 
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1 As you know, I t e s t i f i e d e a r l i e r . I'm an employee 

2 of ConocoPhillips but I'm here t o give a p u b l i c 

3 statement on behalf of Dugan Production Corporation. 

4 Dugan Production c o r p o r a t i o n i s an independent o i l 

5 and gas producing company located i n Farmington, New 

6 Mexico w i t h operations p r i m a r i l y i n the San Juan 

7 Basin i n Northwest New Mexico. We have been 

8 a c t i v e l y developing and operating o i l and gas w e l l s 

9 f o r over 50 years and c u r r e n t l y operate 

10 approximately 860 a c t i v e w e l l s . 

11 During 2011 we produced an average of 22 

12 m i l l i o n cubic f e e t of gas per day and 341 b a r r e l s 

13 per day of o i l and condensate and was included i n 

14 NMOGA's l i s t of top 50 New Mexico producers, No. 20 

15 f o r gas and No. 4 9 f o r o i l . We have an es t a b l i s h e d 

16 a r e p u t a t i o n of being able t o operate o i l and gas 

17 w e l l s t h a t other operators consider t o be mar g i n a l l y 

18 p r o d u c t i v e . 

19 As a r e s u l t , our operating economics i n 

20 many of our areas of ope r a t i o n are very s e n s i t i v e t o 

21 our costs f o r development and opera t i o n . The 

22 subject P i t Rule i s a prime example of r e g u l a t o r y 

23 compliance expenditures t h a t have r e s u l t e d i n a 
24 s i g n i f i c a n t increase of our cost t o operate and have 

25 produced l i t t l e t o no corresponding b e n e f i t t o 

PAUL BACA PROFESSIONAL COURT REPORTERS 
cc0742a1 -5641 -4ffe-9ed7-df8dab165405 



Page 1783 

1 anyone. 

2 P r i o r t o the P i t Rule we averaged d r i l l i n g 

3 3 9 p i t s per year ranging from 2 8 t o 52 du r i n g the 

4 eight-year p e r i o d from 2 001 through 2008, and during 

5 the l a s t three years we have only d r i l l e d a t o t a l of 

6 33 w e l l s , 12 i n 2009, seven i n 2010 and 14 i n 2011. 

7 Admittedly, decreasing o i l and gas p r i c e s are 

8 f a c t o r s ; however, i n c r e a s i n g r e g u l a t o r y costs i s 

9 also a b i g f a c t o r when planning our d r i l l i n g 

10 program. 

11 Dugan Production s t r i v e s t o be a good 

12 environmental steward. During the past 53 of our 

13 o p e r a t i o n and the 90 years t h a t the o i l and gas 

14 i n d u s t r y has been a c t i v e i n Northwest New Mexico, we 

15 are not aware of any i n c i d e n t of groundwater 

16 contaminated by a temporary p i t used t o d r i l l o i l 

17 and gas w e l l s . We do b e l i e v e t h a t the cur r e n t 

18 requirements t o remove d r i l l i n g p i t contents and 

19 haul them t o an authorized land farm f a c i l i t y not 

2 0 o n l y concentrates p o t e n t i a l contaminants at one 

21 l o c a t i o n but also produces a s i g n i f i c a n t a i r 

22 emission issue from numerous truckloads of m a t e r i a l 

23 being r e l o c a t e d from the w e l l s i t e t o a land farm. 

24 There are many f a c t o r s t h a t a f f e c t our 

25 costs f o r compliance w i t h the current P i t Rule. 
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1 However, t y p i c a l l y they are t o prepare 25-plus page 

2 permit a p p l i c a t i o n s , construct and l i n e the p i t f o r 

3 use while d r i l l i n g , t i m e l y removal removing the p i t 

4 contents and t r a n s p o r t i n g the m a t e r i a l 3 0 t o 75 

5 miles t o an authorized land farm, f o r m a l l y c l o s i n g 

6 the d r i l l i n g s i t e p i t and preparing a 25-plus page 

7 p i t closure r e p o r t w i l l r e q u i r e s i g n i f i c a n t work 

8 e f f o r t and increase our w e l l d r i l l i n g costs 

9 approximately 20 percent. 

10 This i s a s i g n i f i c a n t increase t h a t has 

11 forced us t o review our d r i l l i n g program and t o 

12 e s t a b l i s h what our development d r i l l i n g p r i o r i t i e s 

13 w i l l be, e s p e c i a l l y while gas p r i c e s are depressed. 

14 G e t t i n g close t o c l o s i n g , Dugan Production 

15 b e l i e v e r s t h a t the cur r e n t P i t Rule serves no 

16 b e n e f i t , has r e s u l t e d i n harm t o the environment and 

17 has increased cost t o develop and operate o i l and 

18 gas w e l l s i n New Mexico. We would l i k e t o see the 

19 current P i t Rule be t o t a l l y e l i m i n a t e d not only 

20 because i t serves no b e n e f i c i a l purpose and 

21 increases cost of operating o i l and gas w e l l s but we 

22 also have a serious concern about the p o l i t i c a l 

23 process used t o develop the P i t Rule. 

24 I n a r e c e n t l y released book by Harvey 

25 Yates, J r . , "Governor Richardson and Crony 
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1 Capitalism," there are many events presented as t o 

2 the questionable and p o s s i b l y i l l e g a l p o l i t i c a l 

3 process t h a t was used t o produce the P i t Rule. I am 

4 a t t a c h i n g f o u r copies of t h i s book, one f o r each 

5 commissioner and one f o r the case f i l e and I 

6 encourage each of you t o read i t p r i o r t o making any 

7 f i n a l d e c i s i o n on t h i s case. 

8 Sincerely, Thomas A. Dugan, President, 

9 Dugan Production Corporation. So I have a copy of 

10 the book f o r each of you as w e l l as f o r the record. 

11 CHAIRPERSON BAILEY: Commission counsel, 

12 we are not allowed t o accept the book, are we? 

13 MR. SMITH: No, we are not. 

14 CHAIRPERSON BAILEY: As a sworn commenter, 

15 you are open f o r any questions. Are there any 

16 questions f o r t h i s person? 

17 DR. BARTLETT: I f he i s not going t o give 

18 the books t o you, could I have one? 

19 THE WITNESS: I w i l l s u r e l y give you one. 

20 CHAIRPERSON BAILEY: Thank you f o r your 

21 comments. 

22 MR. JANTZ: A c t u a l l y , Madam Chair, I have 

23 a couple questions. The book, could you repeat the 

24 author? 

25 THE WITNESS: I t ' s Harvey E. Yates, Jr . 
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MR. JANTZ: Harvey Yates, the o i l company 

2 owner? 

3 THE WITNESS: I would presume t h a t 1 s the 

4 same Harvey Yates t h a t we know. 

5 MR. JANTZ: Was there any i n d i c a t i o n from 

6 Dugan about how many w e l l s they would have d r i l l e d 

7 absent the P i t Rule? 

•8 THE WITNESS: There i s not. 

9 MR. JANTZ: Any i n d i c a t i o n of whether they 

10 forewent any resources because of the P i t Rule? 

11 THE WITNESS: Not i n t h i s comment. 

12 MR. JANTZ: Thank you. That's a l l . 

13 CHAIRPERSON BAILEY: Thank you. K e l l y 

14 Campbell? Would you l i k e t o make a sworn or unsworn 

15 statement? 

16 THE WITNESS: I would l i k e t o do i t 

17 unsworn but I w i l l do i t sworn. 

18 KELLY CAMPBELL 

19 a f t e r having been f i r s t duly sworn under oath, 

20 was questioned and t e s t i f i e d as f o l l o w s : 

21 My name i s K e l l y J. Campbell and I am the 

22 s a f e t y and environmental coordinator f o r Energen 

23 Resources, San Juan Basin. Madam Commissioner and 

24 commissioners, thank you f o r t h i s o p p o r t u n i t y t o 

25 provide comment regarding the cost associated w i t h 
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1 the closed-loop systems o n - s i t e d i s p o s a l . Energen 

2 resources i s lo c a t e d p r i m a r i l y i n Northwestern New 

3 Mexico and Southwestern Colorado and i s the t h i r d 

4 l a r g e s t gas producer i n the s t a t e w i t h 88 employees 

5 i n the Farmington d i s t r i c t . 

6 I n response t o the newly proposed P i t 

7 Rule, Energen Resources has prepared a cost analysis 

8 r e p o r t . The r e p o r t separates costs i n t o m u l t i p l e 

9 categories f o r each w e l l u t i l i z i n g closed-loop 

10 systems or o n - s i t e d i s p o s a l . 

11 I n 2011, ERC San Juan Basin d r i l l e d a 

12 t o t a l of 42 w e l l s . Twelve w e l l s were reviewed 

13 demonstrating approximately 3 0 percent of o v e r a l l 

14 w e l l s . There was no adverse weather c o n d i t i o n s 

15 impacting the t r a n s p o r t a t i o n of the d r i l l c u t t i n g s . 

16 The f i r s t group of f o u r w e l l s was w i t h i n 

17 the J i c a r i l l a r e s e r v a t i o n located south of 

18 Bloomfield o f f of Highway 550 and n o r t h of Highway 

19 537. A disposal f a c i l i t y was a distance of 

20 approximately 100 miles. Well 3 encountered 

21 d r i l l i n g complications which r e s u l t e d i n a d d i t i o n a l 

22 days on l o c a t i o n s i g n i f i c a n t l y i n c r e a s i n g the cost 

23 of the equipment r e n t a l . Well 1 and 3 u t i l i z e d 

24 closed-loop systems w i t h 100 percent t r a n s p o r t of 

25 a l l c u t t i n g s w i t h a t o t a l cost i n excess of $200,000 
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1 each. Wells 2 and 4 used l i n e p i t s w i t h o n - s i t e 

2 b u r i a l according t o c u r r e n t P i t Rules w i t h the t o t a l j 

3 cur r e n t p i t c o n s t r u c t i o n and closure less than j 

4 $340,000 each. Wells 5 and 6 located on the Carson 

5 Na t i o n a l Forest. Depths were i n excess of 7,000 

6 f e e t , 3 0 d r i l l days or more and are located greater j 

7 than 100 miles from an approved f a c i l i t y f o r I 

8 d i s p o s a l . Well 5 was a closed-loop system and Well 

9 6 was an o n - s i t e b u r i a l w i t h an approved l i n e d p i t . 

10 Well 5 had a t o t a l cost i n excess of $300,000 while 

11 Well 6 cost less than $44,000. 

12 The t h i r d group, Wells 7 through 12, i s | 

13 l o c a t e d i n close p r o x i m i t y t o a disposal f a c i l i t y 

14 less than 25 miles and are of shallow depth, less 

15 than 2500 f e e t . Wells 7 through 11 u t i l i z e d 

16 closed-loop systems, 100 percent t r a n s p o r t , w i t h a 

17 cost ranging between 22- and $54,000 each. Well 12 

18 u t i l i z e d the p i t w i t h the c o n s t r u c t i o n and closure 

19 cost of less than $17,000. 

20 The o v e r a l l cost d i f f e r e n c e s of d r i l l i n g 

21 Group 3 w e l l s compared t o Group 1 and 2 are due t o 

22 shallow d r i l l i n g depth, the a b i l i t y t o u t i l i z e j 

23 smaller r i g s and s h o r t e r distances of t r a v e l . The I 

24 closed-loop systems costs were i n excess of $30,000 

25 each. Even though the analysis indicates 7 through \ 
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1 11 may be cost a f f o r d a b l e , they are a small 

2 percentage of the f u t u r e w e l l s proposed on f e d e r a l 

3 or t r i b a l surfaces. Wells l o c a t e d on f e d e r a l or 

4 t r i b a l surfaces do not have e q u i t a b l e disposal 

5 options. Shallow w e l l s located near a disposal 

6 f a c i l i t y s t i l l have u n c e r t a i n t y w i t h o p e r a t i o n a l 

7 issues which could cause a w e l l t o exceed the 

8 economic p r a c t i c a l i t y . 

9 I n summary, the closed-loop systems i n 

10 Groups 1 and 2 cost the operator an average of 

11 $200,000 more than using o n - s i t e b u r i a l as 

12 demonstrated i n Table 1 of our r e p o r t . Key f a c t o r s 

13 i n e v a l u a t i n g closed-loop systems are cost of 

14 equipment r e n t a l , a d d i t i o n a l movement of equipment, 

15 increased h a u l i n g and disposal fees. With the use 

16 of newer techniques such as d i r e c t i o n a l d r i l l i n g , i t 

17 has l e d t o some u n c e r t a i n t i e s such as number of days 

18 t o d r i l l . This u n c e r t a i n t y creates v a r i a b l e cost 

19 when e v a l u a t i n g closed-loop systems u n l i k e a l i n e d 

20 p i t . 

21 On-site disposal options do not i n c u r 

22 a d d i t i o n a l costs a day i f there are delays i n 

23 d r i l l i n g . A d d i t i o n a l l y , Wells 1 and 3 were required 

24 t o u t i l i z e closed-loop systems due t o s i t i n g 

25 c r i t e r i a i n the e x i s t i n g r u l e . I f applied, the 
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1 newly proposed s i t i n g c r i t e r i a would not have 

2 r e q u i r e d the closed-loop systems. I t ' s a cost of 

3 $400,000 on those two w e l l s . 

4 There i s no question t h a t closed-loop 

5 systems have extensive costs. These costs can be 

6 enough t o adversely a f f e c t development, p a r t i c u l a r l y 

7 on economically marginal w e l l s d r i l l e d mainly w i t h 

8 freshwater mud systems i n the northwest. The e i g h t 

9 w e l l s t h a t u t i l i z e d closed-loop systems add an 

10 approximated $800,000 t o d r i l l i n g cost i n 2011 f o r 

11 ERC. Thank you very much. 

12 MR. SMITH: I t h i n k these people as p u b l i c 

13 commenters, i f t h e i r testimony i s r e l e v a n t and 

14 non-technical, can submit e x h i b i t s . I t h i n k the 

15 issue -- l e t me j u s t read t o you here so you know. 

16 For p u b l i c p a r t i c i p a t i o n , a person may also o f f e r 

17 e x h i b i t s i n connection w i t h the testimony -- t h i s i s 

18 f o r non-technical testimony -- so long as the 

19 e x h i b i t s are r e l e v a n t t o the proposed r u l e change 

2 0 and do not unduly repeat the testimony. 

21 Now, f o r t e c h n i c a l testimony the e x h i b i t s 

22 have t o be f i l e d before the hearing. So the issue 

23 i s , I t h i n k , was the author of the book relevant and 

24 the issue here i s , i s t h i s t e c h n i c a l testimony? 

25 CHAIRPERSON BAILEY: Okay. The author of 
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1 the book was going t o present or give us in f o r m a t i o n 

2 t h a t was not re l e v a n t t o the a p p l i c a t i o n s here. 

3 MR. SMITH: I would say whatever 

4 a l l e g a t i o n of skullduggery there might have been, 

5 i t ' s not r e l e v a n t t o your proceeding here. 

6 CHAIRPERSON BAILEY: So we can r e j e c t the 

7 acceptance? 

8 MR. SMITH: Yes, but not f o r the reason 

9 t h a t we thought. 

10 CHAIRPERSON BAILEY: Okay. 

11 MR. SMITH: I j u s t t h i n k we need t o do i t 

12 r i g h t . 

13 UNIDENTIFIED SPEAKER: The answer i s s t i l l 

14 no. 

15 CHAIRPERSON BAILEY: So the i n f o r m a t i o n 

16 t h a t Ms. Campbell gave was not t e c h n i c a l but i t was 

17 an e x h i b i t f o r her comment so we can accept i t 

18 because i t d i d not get i n t o the t e c h n i c a l i t i e s . 

19 MR. SMITH: I f i t was not t e c h n i c a l , I 

20 t h i n k t h a t ' s the issue. Was i t t e c h n i c a l ? 

21 CHAIRPERSON BAILEY: Commission, do you 

22 t h i n k i t was tec h n i c a l ? 

23 COMMISSIONER BLOOM: Depends on the 

24 d e f i n i t i o n of t e c h n i c a l . 

25 MR. JANTZ: Madam Chair, members of the 
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1 commission, j u s t t o help you along, I would l i k e t o 

2 ob j e c t t o t h i s as technical/economic testimony. 

3 MR. CARR: May i t please the commission, 

4 since we are o b j e c t i n g , i f you can accept a 

5 com p i l a t i o n of numbers, which you have done i n t h i s 

6 proceeding, you can accept a com p i l a t i o n of numbers 

7 showing the costs -- and I haven't seen the 

8 document -- but showing the cost of h o r i z o n t a l 

9 d r i l l i n g and d r i l l i n g w i t h a closed-loop system. 

10 CHAIRPERSON BAILEY: That's t r u e . 

11 MR. CARR: I t ' s compiling economic data no 

12 more than i f she was presenting an AFE and you have 

13 done t h a t and we w i l l come back i n a week or two and 

14 I w i l l v o lunteer t o come i n w i t h her and we w i l l 

15 present some AFEs. 

16 MR. SMITH: Do you t h i n k there's a 

17 d i s t i n c t i o n between the AFE and t h i s prepared 

18 document? The AFE i s a p u b l i c document. 

19 MS. FOSTER: No, i t i s not a p u b l i c 

2 0 document. 

21 MR. SMITH: I t i s not? 

22 MS. FOSTER: I t i s not. The cont r a s t here 

23 i s her testimony i s her company's numbers r e l a t i n g 

24 t o t h e i r operations. I t i s not i n r e l a t i o n t o the 

25 P i t Rule. I t i s j u s t data t h a t they have about 
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1 closed-loop systems. She d i d not make a comment 

2 whatsoever about the P i t Rule and there's nothing i n 

3 the e x h i b i t concerning the a p p l i c a t i o n i n f r o n t of 

4 us, which i s what would be t e c h n i c a l testimony. 

5 MR. JANTZ: I r e s p e c t f u l l y disagree w i t h 

6 Ms. Foster. The testimony was a l l about t h i s 

7 a p p l i c a t i o n and the economic impacts of the P i t Rule 

8 on the company's operations. We are d e l v i n g i n t o 

9 the same issues t h a t Mr. Scott t a l k e d about, 

10 Dr. B a r t l e t t t a l k e d about and Ms. Denomy t a l k e d 

11 about, a l l of whom were expert and presented 

12 t e c h n i c a l testimony. 

13 MR. CARR: The question i s n ' t whether 

14 Dr. B a r t l e t t or Ms. Denomy were q u a l i f i e d as experts 

15 i n some f i e l d and o f f e r e d some t e c h n i c a l testimony 

16 i n some f i e l d . That i s not the question. The 

17 question i s whether or not t h i s testimony i s 

18 t e c h n i c a l , and Dr. B a r t l e t t was t e s t i f y i n g about a 

19 wide v a r i e t y of t h i n g s , some of them t e c h n i c a l and 

2 0 some of them not, but t h a t ' s not precedent. I t says 

21 t e l l i n g you what something costs i s t e c h n i c a l . I f I 

22 t e l l you I spent $45 and i t ' s e i t h e r my AFE or t h i s 

23 r e p o r t , t h a t ' s not t e c h n i c a l . That's j u s t 

24 i n f o r m a t i o n t h a t i s not a t e c h n i c a l nature. I f t h i s 

25 i s t e c h n i c a l , an awful l o t of people have presented 
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statement t h a t have t o p r e f i l e because t h e i r 

2 statements would be t e c h n i c a l . 

3 MR. SMITH: I t h i n k Mr. Carr has a b e t t e r 

4 argument. 

5 CHAIRPERSON BAILEY: We w i l l accept the 

6 r e p o r t . 

7 MR. CARR: Wait. I s she a sworn witness? 

8 CHAIRPERSON BAILEY: Yes. 

9 MR. CARR: This r e p o r t i n d i c a t e s t h a t 

10 Energen has been using closed-loop systems; i s t h a t 

11 correct? 

12 THE WITNESS: That i s c o r r e c t . 

13 MR. CARR: How many w e l l s has Energen 

14 d r i l l e d w i t h closed-loop systems? 

15 THE WITNESS: Somewhere between 50 and 

16 100. A l o t . 

17 MR. CARR: For how long have you been 

18 doing d r i l l i n g w i t h closed-loop systems? 

19 THE WITNESS: Since at l e a s t 2005. 

20 MR. CARR: Since t h a t time have there been 

21 t e c h n o l o g i c a l advancements i n d r i l l i n g w i t h 

22 closed-loop systems? I 

23 THE WITNESS: Very l i t t l e . 

24 MR. CARR: What has happened t o the cost | 

25 of using the closed-loop system i n the periods from 
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1 2005 t o 2011? 

2 THE WITNESS: I d i d n ' t s p e c i f i c a l l y look 

3 at t h a t but i n the l a s t year or so, two years, i t ' s 

4 a c t u a l l y been an increase, and I don't have t h a t 

5 documented i n the r e p o r t but the a v a i l a b i l i t y of 

6 equipment, the demand f o r equipment d i d cause a 

7 s l i g h t increase i n the closed-loop system. 

8 MR. CARR: That's a l l . 

9 MS. FOSTER: And i f I may, you said, 

10 Ms. Campbell, t h a t you are i n Northwest New Mexico? 

11 THE WITNESS: Yes. 

12 MS. FOSTER: What disposal f a c i l i t y do you 

13 use? 

14 THE WITNESS: I n d u s t r i a l Ecosystems 

15 t y p i c a l l y . Envirotech i s also a v a i l a b l e not too f a r 

16 away. 

17 MS. FOSTER: Are both of those 

18 OCD-approved disposal f a c i l i t i e s ? 

19 THE WITNESS: Yes. 

20 MS. FOSTER: And what i s going t o happen 

21 when the Mancos shale takes o f f i n the San Juan 

22 Basin and a l l those w e l l s are going t o have t o be 

23 hauled t o the f a c i l i t i e s as well? Do you t h i n k the 

24 cost of ha u l i n g w i l l increase? [ 

25 MR. JANTZ: Objection. This i s , I t h i n k , 
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1 g e t t i n g i n t o t e c h n i c a l testimony. 

2 THE WITNESS: And I don't know the answer. 

3 MR. JANTZ: Objection withdrawn. 

4 MS. FOSTER: I have no f u r t h e r questions. 

5 CHAIRPERSON BAILEY: Any other questions? 

6 MR. JANTZ: I have a few questions, Madam 

7 Chair. This i s a l e g i t i m a t e question. I don't know 

8 the answer and maybe you can provide me w i t h some 

9 guidance. You said some of the w e l l s were operating 

10 on J i c a r i l l a ? 

11 THE WITNESS: Yes, s i r . 

12 MR. JANTZ: I s the P i t Rule a p p l i c a b l e on 

13 t r i b a l lands? 

14 THE WITNESS: Absolutely. 

15 MR. JANTZ: I r e a l l y d i d n ' t know the 

16 answer t o t h a t . The other question I had i s has 

17 your company foregone any resources because of the 

18 P i t Rule? 

19 THE WITNESS: I probably honestly cannot 

20 answer t h a t . I'm not in v o l v e d i n t h a t p a r t of the 

21 business. 

22 MR. JANTZ: Thank you. 

23 MR. CARR: I would l i k e t o thank Mr. Jantz 

24 f o r i d e n t i f y i n g h i s ques t ion as l e g i t i m a t e and I 

25 won ' t go beyond t h a t . 
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1 CHAIRPERSON BAILEY: Dr. Neeper, you have 

2 questions? 

3 DR. NEEPER: I w i l l t r y t o keep the 

4 questions l e g i t i m a t e . Could you t e l l us why your 

5 company chose t o use closed-loop system? 

6 THE WITNESS: Several reasons. Obviously, 

7 we were using closed-loop systems p r i o r t o the r u l e . 

8 Energen i s a prudent operator. We have some w e l l s 

9 where the depth t o groundwater -- I can't t e l l you 

10 the exact depth t o groundwater but i t was close 

11 enough t h a t Energen made the d e c i s i o n t o u t i l i z e 

12 closed-loop systems. 

13 DR. NEEPER: So i t i s not j u s t the impact 

14 of Rule 17 t h a t ' s making you use closed-loop 

15 systems; i s t h a t c o r r e c t ? Do I understand t h a t 

16 c o r r e c t l y ? 

17 THE WITNESS: That would be c o r r e c t . 

18 Because we were using closed-loop systems p r i o r t o 

19 the r u l e . 

2 0 DR. NEEPER: Thank you very much. 

21 CHAIRPERSON BAILEY: Mr. Dangler? 

22 MR. DANGLER: You may not know the answer 

23 t o t h i s one e i t h e r . Does your company's insurance 

24 f a c t o r i n t o t h i s ? Do they weigh i n on the 

25 closed-loop system usage? 
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1 THE WITNESS: I have no idea. 

2 MR. DANGLER: Thank you. 

3 MS. GERHOLT: No questions. 

4 CHAIRPERSON BAILEY: Thank you f o r your --

5 COMMISSIONER BALCH: I have a question. 

6 Did the way you use closed-loop systems change as a 

7 r e s u l t of Rule 17? Did the number of systems t h a t 

8 you used, the number of a p p l i c a t i o n s , places you 

9 used change as a r e s u l t ? 

10 THE WITNESS: Yes. Just l i k e I spoke 

11 about the two w e l l s t h a t we had i n J i c a r i l l a , they 

12 a c t u a l l y , under the proposed s i t i n g c r i t e r i a of the 

13 newly proposed r u l e , they would not have r e q u i r e d 

14 closed-loop systems. Under Rule 17 they d i d r e q u i r e 

15 closed-loop systems so t h a t ' s two -- w i t h a t o t a l 

16 of -- t h a t was i n my p u b l i c statement, a t o t a l of 

17 $400,000 i n two w e l l s . Yes, $400,000. 

18 COMMISSIONER BALCH: Correct me i f I'm 

19 wrong. Before 2008 you used them when the s i t u a t i o n 

2 0 r e q u i r e d i t or suggested i t would be prudent 

21 environmentally and afterwards you used i t because 

22 you had to? 

23 THE WITNESS: There 's m u l t i p l e answers t o 

24 t h a t . One o f the reasons i s once you have the 

25 c losed- loop system i n p lace , l e t ' s say f o r the r u l e 
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1 or f o r -- whether you determine i t because of the 

2 r u l e or because you are being a prudent operator, 

3 once the system i s i n place you have signed 

4 con t r a c t s t h a t i f you don't use i t you are s t i l l 

5 paying f o r the equipment r e n t a l , whether you haul i t 

6 back t o town, now you pay f o r t r u c k i n g t a k i n g i t t o 

7 town. So r e a l l y even though i t costs more t o keep 

8 using the closed-loop system, i t costs less than 

9 sending i t back t o town t o pay the standby time on 

10 i t . 

11 COMMISSIONER BALCH: So i f you want t o 

12 have the r i g a v a i l a b l e f o r your operations i t ' s more 

13 prudent f o r you t o f i l l out C 144 EZ and keep going? 

14 THE WITNESS: Yes. 

15 CHAIRPERSON BAILEY: Commissioner Bloom? 

16 COMMISSIONER BLOOM: No questions. 

17 CHAIRPERSON BAILEY: Now you may be 

18 excused. 

19 MR. SMITH: I f I could, l e t me p o i n t out 

2 0 one more t h i n g . I t h i n k you need t o give s i x sets 

21 t o the commission and copies t o everyone who has 

22 f i l e d an i n t e n t t o present t e c h n i c a l testimony. You 

23 may need t o make "more copies i n order t o present 

24 t h i s tomorrow. 

25 THE WITNESS: I w i l l b r i n g the copies i n 
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1 the morning, s i r . 

2 CHAIRPERSON BAILEY: The next person on 

3 the l i s t f o r p u b l i c comment i s Mi c h e l l e Miato. 

4 Would you l i k e t o make sworn or unsworn? 

5 THE WITNESS: Unsworn. 

6 CHAIRPERSON BAILEY: Please s t a t e your 

7 name and place of residence. 

8 THE WITNESS: My name i s Michelle Miato 

9 and I l i v e i n Albuquerque, New Mexico. S i s t e r Joan 

10 Brown could not be here today so I have been asked 

11 t o read t h i s l e t t e r f o r the p u b l i c comment on behalf 

12 of New Mexico I n t e r f a i t h Power and L i g h t . 

13 Dear O i l Conservation Commission: My name 

14 i s S i s t e r Joan Brown, executive d i r e c t o r of New 

15 Mexico I n t e r f a i t h Power and L i g h t . New Mexico 

16 I n t e r f a i t h Power and L i g h t has more than 200 member 

17 and pa r t n e r f a i t h congregations throughout New 

18 Mexico. I n a d d i t i o n , we are a s t a t e a f f i l i a t e of 

19 National I n t e r f a i t h Power and L i g h t w i t h a f f i l i a t e s 

20 i n 39 s t a t e s . Responsible e x t r a c t i o n of o i l and gas 

21 f o r our energy uses i s one of the issues t h a t we are 

22 concerned w i t h and work on at the n a t i o n a l and l o c a l 

23 l e v e l s . 

24 People o f f a i t h support g u i d e l i n e s t o 

25 p r o t e c t the water , which i s a sacred g i f t of the 
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1 Creator. Every f a i t h t r a d i t i o n holds documents and 

2 teachings and we continue t o emphasize these and 

3 b r i n g them t o l i g h t i n statements such as the United 

4 Methodist s o c i a l p r i n c i p l e s which address 

5 "stewardship of water, a i r , s o i l , minerals, p l a n t s 

6 and energy resource u t i l i z a t i o n and g l o b a l climate 

7 stewardship." 

8 The New Mexico Conference of Bishops i n 

9 t h e i r Statement on the Environment: Partnership f o r 

10 the Future: A Pastoral Statement of the Roman 

11 Catholic Bishops of New Mexico addressed the issue 

12 of responsible e x t r a c t i v e i n d u s t r y r e l a t e d t o water 

13 concerns i n 2000. "Our own s t a t e , New Mexico, i s 

14 not exempt from the in c r e a s i n g g l o b a l and r e g i o n a l 

15 environmental c r i s i s . At the same time there are 

16 p a r t i c u l a r issues which confront us here. Water, 

17 e s p e c i a l l y i n our desert environment, i t s c a r e f u l 

18 and e q u i t a b l e use while p r o t e c t i n g i t from 

19 p o l l u t i o n , places before us the c o n t i n u i n g challenge 

20 of responsible stewardship. I n several areas of our 

21 s t a t e waste deposits and mining p o l l u t i o n a f f e c t 

22 both human settlements and the n a t u r a l environment." 

23 NMIPL representing f a i t h communities i n 

24 New Mexico supports the cur r e n t P i t Rules which 

25 p r o t e c t s our water, communities, businesses, 
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1 f a m i l i e s , c h i l d r e n , God's c r e a t i o n and the f u t u r e . 

2 Such g u i d e l i n e s represent t h o u g h t f u l , responsible 

3 stewardship expressed i n e t h i c a l choices t h a t care 

4 f o r the common good. Please keep the P i t Rule which 

5 has been working. We are stewards of God's c r e a t i o n 

6 whose e t h i c a l decisions a f f e c t i n d i v i d u a l s and 

7 communities throughout the s t a t e . I n peace and 

8 good, S i s t e r Joan Brown. 

9 CHAIRPERSON BAILEY: Thank you. Gwen 

10 Lasser. Would you l i k e t o make sworn or unsworn? 

11 THE WITNESS: Unsworn. So i t ' s a day f o r 

12 making comments on behalf of other i n d i v i d u a l s and 

13 o r g a n i z a t i o n s . These are comments on behalf of Josh 

14 Joswick at San Juan C i t i z e n s A l l i a n c e . 

15 Commissioners, please accept t h i s l e t t e r 

16 as w r i t t e n comment from the Farmington, New Mexico 

17 chapter of the San Juan C i t i z e n s A l l i a n c e . The 

18 A l l i a n c e has been working f o r 25 years t o see t h a t 

19 n a t u r a l resource development i s done r i g h t 

2 0 minimizing i t s impact t o the communities i n which i t 

21 i s done. 

22 I n 2007 the New Mexico P i t Rule was 

23 developed w i t h extensive input from o i l and gas 

24 i n d u s t r y r e p r e s e n t a t i v e s , ranchers and conservation 

25 organizations t o p r o t e c t New Mexico's water, s o i l 
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1 and p u b l i c h e a l t h from t o x i c d r i l l i n g and f r a c k i n g 

2 waste. That was a ri g o r o u s stakeholders process, 

3 and l i k e most r i g o r o u s stakeholders processes, the 

4 end r e s u l t was a c a r e f u l l y considered r u l e t h a t 

5 balanced the p a r t i c i p a t i n g p a r t i e s ' concerns and 

6 i n t e r e s t s . 

7 As your aware, t h a t r u l e r equires t h a t 

8 companies use p i t l e s s (closed-loop) d r i l l i n g systems 

9 and companies can bury t h e i r waste o n - s i t e i f the 

10 c h l o r i d e content i s 3,000 m i l l i g r a m s per l i t e r . I n 

11 s h o r t , i t does nothing t o r e s t r i c t or p r o h i b i t 

12 d r i l l i n g and d r i l l i n g has proceeded apace under t h i s 

13 r u l e . The r u l e j u s t makes d r i l l i n g cleaner and less 

14 i n t r u s i v e . 

15 But cleaner and less i n t r u s i v e i s 

16 e v i d e n t l y not something the i n d u s t r y can l i v e w i t h . 

17 E v i d e n t l y , t h a t i s not an image t h a t works f o r them. 

18 I n d u s t r y wants t o be able t o leave wastes t h a t have 

19 a c h l o r i d e content approaching the c h l o r i d e content 

20 of sea water. Waste w i t h such high s a l t l e v e l s have 

21 l e f t u n t o l d number of p i t s i t e s across New Mexico 

22 barren where nothing has grown i n decades. This i s 

23 a lesson as o l d as Carthage; nothing grows i n s a l t . 

24 According t o the data from the New Mexico 

25 Energy, Minerals and Na t u r a l Resources Department, 
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1 between the mid 1980s and 2003 the New Mexico 

2 Environmental Bureau recorded 6700 cases of p i t s 

3 causing s o i l and water contamination. I n 2005 the 

4 New Mexico O i l Conservation D i v i s i o n released data 

5 showing t h a t close t o 4 00 i n c i d e n t s of groundwater 

6 contamination had been documented from o i l and gas 

7 p i t s . 

8 But since the P i t Rule was adopted i n 2008 

9 there have been no reported i n c i d e n t s of 

10 contamination from p i t s . The P i t Rule works. But 

11 today the i n d u s t r y , f u l l y aware of t h i s i n f o r m a t i o n , 

12 i s saying t h a t they can't l i v e w i t h the P i t Rule or 

13 any standards whatsoever. Yet when p i t s f a i l , they 

14 cost companies a l o t of money t o t r y t o clean up 

15 contaminated s o i l and groundwater. That i s , i f the 

16 companies can be made t o clean up t h e i r messes. And 

17 t h a t i s a s t o r y f o r another day. 

18 There has been no a n a l y s i s from i n d u s t r y 

19 t o demonstrate t h a t the c u r r e n t P i t Rule i s c o s t i n g 

2 0 them more or less money (closed-loop d r i l l i n g 

21 systems are saving companies money) or t h a t i t i s 

22 okay t o b u i l d a p i t where groundwater i s w i t h i n 25 

23 f e e t of the surface of the land or t h a t i t ' s okay t o 
24 l o c a t e a p i t 100 from a school or l i v e s t o c k w e l l . 

25 The bottom l i n e , they don't want t o deal w i t h t h e i r 
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1 waste responsibly. They want t o be able t o bury 

2 t h e i r d r i l l i n g and f r a c k i n g waste anywhere they 

3 want. 

4 People already c a l l the Four Corners area 

5 the Cut Corners area because of i t s notorious 

6 h i s t o r y of l a x r e g u l a t o r y o v e r s i g h t and enforcement 

7 and the a t t i t u d e s of anything goes so l e t ' s make 

8 some bucks. Don't l i v e up t o ' t h e r e p u t a t i o n 

9 i n d u s t r y would have you promulgate f o r New Mexico. 

10 I t ' s where the i n d u s t r y comes t o play. There are 

11 people here i n New Mexico, too, and groundwater i s 

12 precious here. 

13 So my question i s , why i s i t t h a t the 

14 i n d u s t r y should a u t o m a t i c a l l y get what i t wants 

15 regardless of the consequences t o our communities? 

16 Natural gas development i s i n d u s t r i a l development. 

17 Just by wrapping the words "jobs" and "revenues" and 

18 "developing our resources" and " n a t i o n a l s e c u r i t y " 

19 around i t does not take away the f a c t t h a t l i k e a l l 

20 i n d u s t r i a l developments there are serious 

21 d e t r i m e n t a l impacts t o our land, a i r and water 

22 associated w i t h them. That i s not environmentalist 

23 r h e t o r i c and conjecture. That i s r e a l world f a c t . 

24 L i s t e n t o the people who can t e l l you about t h a t 

25 r e a l world and do not condescendingly dismiss t h e i r 
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1 s t o r i e s as anecdotal. Their s t o r i e s are r e a l , not 

2 manufactured. Their motives are not greed. Their 

3 goal i s s e l f - p r e s e r v a t i o n and you have the power t o 

4 b u i l d or destroy t h i s goal. 

5 I'm not t e l l i n g you anything you d i d not 

6 already know, so I am asking t h a t you give t h a t 

7 knowledge some weight i n your d e l i b e r a t i o n s and your 

8 d e c i s i o n . Thank you f o r your time. Josh Joswick, 

9 Energy Issues Organizer, San Juan C i t i z e n s A l l i a n c e . 

10 CHAIRPERSON BAILEY: Thank you. 

11 MR. SMITH: To be c l e a r , I don't t h i n k 

12 t h a t t h a t can be accepted as a w r i t t e n comment as 

13 requested. You can give i t t o the court r e p o r t e r i n 

14 order t o help her w i t h t r a n s c r i p t i o n but we have t o 

15 have t h a t i n the record o r a l l y because w r i t t e n 

16 comments --

17 THE WITNESS: Right. S i m i l a r t o them, 

18 they were unable t o be here and submit t h e i r 

19 comments before the deadlines l a s t week so they 

20 asked us t o d e l i v e r i t today. 

21 CHAIRPERSON BAILEY: Thank you. Kathy 

22 M a r t i n . Would you l i k e sworn or unsworn? 

23 THE WITNESS: I am also reading something 

24 i n t o the record so unsworn. 

25 CHAIRPERSON BAILEY: State your name and 

PAUL BACA PROFESSIONAL COURT REPORTERS 
cc0742a1 -5641 -4ffe-9ed7-df8dab165405 



Page 1807 

1 place of residence. 

2 THE WITNESS: My name i s Kathy Martin. My 

3 place of residence i s Norman, Oklahoma. This p u b l i c 

4 comment i s from J e r r y Nivens, who i s w i t h the 

5 Caballo concerned C i t i z e n Group out of Truth or 

6 Consequences. I worked w i t h J e r r y f o r 

7 two-and-a-half years on the Dairy Rule. He i s j u s t 

8 recuperating from chemo from leukemia, so he was not 

9 able t o come. He was supposed t o be here Wednesday. 

10 P i t Rule June 21. The P i t Rule was 

11 developed w i t h extensive input from o i l and gas 

12 i n d u s t r y r e p r e s e n t a t i v e s , ranchers and conservation 

13 organizations i n 2007 t o p r o t e c t New Mexico's water, 

14 s o i l and p u b l i c h e a l t h from t o x i c d r i l l i n g and 

15 f r a c k i n g waste. Many thousands of d o l l a r s of 

16 taxpayer money were spent i n extended hearings and 

17 research concerning t h i s r u l e . This i s simply a 

18 measure of p r o t e c t i n g s o i l and water from dumping of 

19 d r i l l i n g waste. 

2 0 By l o o k i n g at other s t a t e s , i t ' s very easy 

21 where we w i l l be heading i f we don't have these 

22 r u l e s . These are not severely r e s t r i c t i v e t o 

23 business, although t h a t claim i s always made when 

24 any attempt i s made t o regulate the o i l i n d u s t r y . 

25 I s there anyone t h a t t h i n k s t h a t any of us, as 
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1 p r i v a t e c i t i z e n s or i n d i v i d u a l p r i v a t e businesses, 

2 could dump t h i s byproduct of h i g h l y t o x i c matter 

3 coming from d r i l l i n g w i t h out any number of agencies 

4 p r o h i b i t i n g t h a t release and having support a l l the 

5 way up t o the governor. 

6 Governor Martinez vowed t o repeal the P i t 

7 Rule duri n g her campaign and now the New Mexico O i l 

8 and Gas A s s o c i a t i o n t h i n k s i t has the votes on the 

9 o i l commission t o do the deal. 

10 I am always amazed by any number of 

11 Johnny-Come-Latelies such as t h i s a d m i n i s t r a t i o n 

12 immediately attempting t o o f f s e t many r u l e s and 

13 r e g u l a t i o n s t h a t were passed and adopted f o r good 

14 reasons a f t e r years of work and research. A very 

15 good recent issue i s the r o l l b a c k of 

16 e n e r g y - e f f i c i e n t b u i l d i n g codes. The New Mexico 

17 Construction I n d u s t r y Commission v i o l a t e d numerous 

18 laws when i t r o l l e d back the e n e r g y - e f f i c i e n t 

19 b u i l d i n g codes adopted i n 2010. The commission d i d 

20 not meet the requirements t o give the p u b l i c the 

21 r i g h t t o e f f e c t i v e l y p a r t i c i p a t e i n the making of 

22 the laws and t h a t r e q u i r e d decision-makers t o 

23 e x p l a i n t h e i r a c t i o n s . 

24 I n A p r i l 2011 the commission decided i t 

25 would consider changes proposed by New Mexico 
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1 Construction Energy D i v i s i o n t o New Mexico 

2 E l e c t r i c a l Code, the New Mexico Energy Conservation 

3 Code, the New Mexico Mechanical Code and the New 

4 Mexico Plumbing Code. A f t e r h o l d i n g simultaneous 

5 p u b l i c hearings around the s t a t e and accepting 

6 p u b l i c comments the commission accepted the proposed 

7 changes i n 2011. 

8 The people of New Mexico are not asking 

9 the petroleum i n d u s t r y t o bear a weight no other 

10 c a r r i e s . P r i v a t e c i t i z e n s cannot dump t o x i c 

11 m a t e r i a l s on p r i v a t e land. Municipal l a n d f i l l s 

12 accept t o x i c m a t e r i a l s under s t r i c t c o n d i t i o n s . 

13 Even r e l a t i v e l y b e n e f i c i a l f e r t i l i z e r cannot flow 

14 from farms i n t o watercourses. O i l and gasways 

15 cannot being exempted. The P i t Rule p r o t e c t s our 

16 i r r e p l a c e a b l e water, s o i l and a i r . Closed-loop 

17 waste management creates jobs and an i n d u s t r y t h a t 

18 can't or won't cover i t s own r e a l cost i s an unsound 

19 base f o r our economy. 

20 We a n t i c i p a t e t h a t constant bending of 

21 these laws w i l l r e s u l t i n breaking of our laws and 

22 our s o c i e t y . J e r r y Nivens, Caballo Concerned 

23 C i t i z e n s Group, Caballo, New Mexico. 

24 CHAIRPERSON BAILEY: Thank you. We w i l l 

25 continue at 9:00 o'clock i n the morning. See you 
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2 (Note: The hearing was adjourned f o r the 

3 day at 5:20). 
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