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1 CHAIRPERSON BAILEY: Good morning. 

2 This i s Thursday, October 4. I t i s the 

3 meeting of the O i l Conservation Commission f o r the 

4 purpose of c o n t i n u i n g d e l i b e r a t i o n s i n Consolidated 

5 Cases 14784 and 14785. 

6 A l l three commissioners are here, so we do 

7 have a quorum. 

8 Commissioners, I looked over the proposed 

9 d r a f t r u l e t h a t was a r e s u l t of day 5 of 

10 d e l i b e r a t i o n s , and I came across some areas where we 

11 needed t o reduce the ambiguity where we could, and 

12 then make some c o r r e c t i o n s and j u s t p o i n t out some 

13 areas where we could p o s s i b l y run i n t o c o n f l i c t . 

14 The f i r s t comment I have i s on page 2, 

15 having t o do w i t h She d e f i n i t i o n of "permanent p i t . " 

16 The concept f o r the permanent p i t , i n my 

17 mind, has always been t o l i m i t i t t o c o l l e c t i o n , 

18 r e t e n t i o n , or storage of produced water or b r i n e . 

19 The way t h i s i s w r i t t e n could mean 

2 0 anything unless we take o f f the words " i n c l u d i n g 

21 p i t . " So i t would read: "'Permanent p i t ' means a 

22 p i t used f o r c o l l e c t i o n , r e t e n t i o n , or storage of 

23 produced water or b r i n e , " et cetera. 

24 COMMISSIONER BLOOM: I would agree w i t h 

25 t h a t . I t makes i t seem l i k e i t ' s i n c l u d i n g any 
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1 other s o r t of p i t . 

2 CHAIRPERSON BAILEY: Anything. 

3 I t h i n k we need t h a t s p e c i f i c i t y , so 

4 please delete those words. 

5 The next comment I have i s on the 

6 d e f i n i t i o n of "temporary p i t , " j u s t as'a heads-up 

7 t h a t we need t o be very c a r e f u l t h a t we are s k i r t i n g 

8 the d e f i n i t i o n s of c e n t r a l i z e d f a c i l i t y . So we j u s t 

9 need t o keep aware t h a t i n Rule 2, temporary p i t s 

10 are s p e c i f i c a l l y excluded from surface waste 

11 management f a c i l i t i e s . So we need t o be very c l e a r 

12 i n our r u l e t h a t we're not i n a d v e r t e n t l y making any 

13 change t o t h a t . 

14 COMMISSIONER BALCH: Can I ask a question 

15 about that? 

16 CHAIRPERSON BAILEY: Yes. 

17 COMMISSIONER BALCH: One of the kinds of 

18 conceptual models t h a t we discussed was 

19 c e n t r a l i z a t i o n of the waste f o r several p i t s , 

20 perhaps. 

21 CHAIRPERSON BAILEY: Ce n t r a l i z e d 

22 f a c i l i t i e s are s p e c i f i c a l l y included i n surface 

23 waste management f a c i l i t y Rule 36. 

24 COMMISSIONER BALCH: Right. So are we --

25 t h a t ' s what you are t a l k i n g about we have t o be 
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1 c a r e f u l of? 

2 CHAIRPERSON BAILEY: Yes. 

3 COMMISSIONER BALCH: Because you could 

4 imagine some extreme scenario or something t h a t 

5 would have 10 0 w e l l s and they're t r y i n g t o put a l l 

6 the waste i n one l o c a t i o n . 

7 CHAIRPERSON BAILEY: And then i t becomes 

8 very questionable. 

9 I n t h a t d e f i n i t i o n f o r temporary p i t i t 

10 says, on the t h i r d l i n e , n e x t - t o - t h e - l a s t sentence, 

11 n e x t - t o - t h e - l a s t word, "must be located at one of 

12 the r e l e v a n t w e l l d r i l l i n g l o c a t i o n s . " 

13 Do we want t o replace the word "relevant" 

14 w i t h the words "associated p e r m i t t e d w e l l 

15 locations"? 

16 COMMISSIONER BLOOM: I would support t h a t 

17 change, yes. 

18 COMMISSIONER BALCH: Yes. That would 

19 probably resolve your other issue as w e l l . Because 

20 i f somebody sent i n a permit w i t h 96 w e l l s on i t 

21 then i t probably won't get passed. 

22 CHAIRPERSON BAILEY: Yes. So please 

23 replace the word "r e l e v a n t " w i t h "associated 

24 p e r m i t t e d . " 

25 My next comment goes a l l the way t o 
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1 page 7. We have t a l k e d several times about the 

2 placement of the word "spring" i n the s i t i n g 

3 requirements of 10 A, so t h a t we are ensuring t h a t a 

4 spr i n g doesn't have t o be used by f i v e households or 

5 domestic or stock watering purposes. 

6 On page 9, under (6) (b ) , there i s the 

7 word -- the way i t ' s w r i t t e n " w i t h i n 200 fe e t of a 

8 spri n g or a f r e s h water w e l l . " And I t h i n k t h a t 

9 makes i t very c l e a r t h a t the p u b l i c -- t h a t the use 

10 applies only t o the f r e s h water w e l l and not t o the 

11 spr i n g , by the i n s e r t i o n of the word "a." 

12 So i f we go back t o page 7 A (1) (d) --

13 no, i t ' s f a r t h e r on down under " s i t i n g . " Yes, 

14 s c r o l l on down under (d). Yes. 

15 I f we i n s e r t the word "a" on t h a t second 

16 l i n e i n (d) before " p r i v a t e , " so i t reads "200 f e e t 

17 of a sp r i n g or a p r i v a t e domestic water w e l l . " 

18 Do y o u - a l l agree t h a t t h a t makes t h a t very 

19 c l e a r now, or b e t t e r than i t was? 

2 0 COMMISSIONER BLOOM: So e s s e n t i a l l y , we 

21 are saying the s p r i n g doesn't have t o be used by 

22 f i v e households? 

23 CHAIRPERSON BAILEY: Right. 

24 COMMISSIONER BALCH: Right. 

25 COMMISSIONER BLOOM: What i f we have 
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1 w i t h i n 200 f e e t of a p r i v a t e domestic f r e s h water 

2 w e l l used by less than f i v e households or a 

3 spr i n g -- w e l l , the s p r i n g doesn't have t o be used, 

4 so maybe i t would come a f t e r watering purposes. 

5 COMMISSIONER BALCH: I t h i n k I ' d l i k e t o 

6 have the s p r i n g i n the f r o n t because i t ' s by i t s e l f , 

7 and then ev e r y t h i n g else applies t o p r i v a t e domestic 

8 f r e s h water w e l l . I t h i n k i t ' s f a i r l y c l e a r w i t h 

9 the "a" added. 

10 CHAIRPERSON BAILEY: Okay? 

11 COMMISSIONER BLOOM: Okay. I w i l l be f i n e 

12 w i t h t h a t . 

13 CHAIRPERSON BAILEY: Okay. That i n s e r t i o n 

14 also needs t o be made i n the red p o r t i o n of (d), 

15 then, s c r o l l i n g on down. There, yes. 

16 And also s c r o l l i n g on down t o (3) (d) f o r 

17 "a" f r e s h water. 

18 On page 12, we are t a l k i n g design and 

19 c o n s t r u c t i o n s p e c i f i c a t i o n s . Under "Fencing," (4 ) , 

20 so t h a t i s D ( 4 ) . The appropriate d i v i s i o n 

21 d i s t r i c t . 

22 No, I t h i n k you have gone too f a r . D (4) . 

23 Yeah, i n red. 

24 We t a l k e d about a l t e r n a t i v e s , the d i v i s i o n 

25 d i s t r i c t o f f i c e may approve a l t e r n a t i v e s . Do we 
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2 instead of " a l t e r n a t i v e s , " t o make i t very c l e a r 

3 t h a t i t ' s a variance t h a t would have t o be resolved? 

4 COMMISSIONER BLOOM: I would agree w i t h 

5 t h a t . 

6 COMMISSIONER BALCH: There's t h a t . And 

7 then there's also k i n d of a blanket a p p l i c a b i l i t y i n 

8 variance under the r u l e . We are b a s i c a l l y saying 

9 i t ' s a variance, but l a t e r on we are saying there i s 

10 no variance. 

11 CHAIRPERSON BAILEY: But we wanted t o be 

12 sure t o i n d i c a t e where an exception was necessary 

13 and where a variance would be requi r e d . 

14 COMMISSIONER BALCH: Right. I t h i n k we 

15 need t o be specific' where an exception was required, 

16 more than anything else --

17 CHAIRPERSON BAILEY: Anything else was a 

18 variance. 

19 COMMISSIONER BALCH: - - b y d e f a u l t i t 

20 would be the subject of a p o t e n t i a l variance. 

21 CHAIRPERSON BAILEY: Right. 

22 COMMISSIONER BALCH: I t h i n k we are 

23 i d e n t i f y i n g i t f o r a b e t t e r p r o t e c t i o n . 

24 CHAIRPERSON BAILEY: So you don't t h i n k 

25 t h a t word replacement i s necessary? 
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1 COMMISSIONER BALCH: Well, I don't know. 

2 I guess I don't know i f the paragraph i s necessary. 

3 Well, you are approving the a l t e r n a t i v e . 

4 I t h i n k , b a s i c a l l y , you are saying they can have a 

5 variance. 

6 CHAIRPERSON BAILEY: Uh-huh. But 

7 ever y t h i n g can have a variance unless i t ' s an 

8 exception. 

9 COMMISSIONER BALCH: But I guess I don't 

10 know i f t h i s paragraph i s r e a l l y needed. 

11 CHAIRPERSON BAILEY: Well, l e t ' s 

12 double-check what i t says under variances. 

13 Under variances, i n Section 15 (a ) . 

14 " D e f i n i t i o n s f o r variance means a u t h o r i z a t i o n from 

15 the appropriate d i v i s i o n d i s t r i c t o f f i c e t o depart 

16 from the requirements of 19.15.17 NMAC." Very 

17 broad, very general. So I might agree w i t h you t h a t 

18 t h a t e n t i r e paragraph i s unnecessary. 

19 COMMISSIONER BALCH: I t h i n k we scrubbed 

20 out a couple of other places w i t h t h a t s i m i l a r 

21 language. 

22 COMMISSIONER BLOOM: I would agree. I t ' s 

23 f o r fencing, so i t ' s not something we are t r y i n g t o 

24 underscore. 

25 CHAIRPERSON BAILEY: So why don't we go 
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1 back t o page 12, (11) (d) (4) -- t h a t ' s i t -- and 

2 j u s t delete t h a t e n t i r e paragraph. 

3 Page 17, under -- we are s t i l l under 

4 "Operation Design and Construction." This has t o do 

5 w i t h design and c o n s t r u c t i o n of m u l t i - w e l l f l u i d 

6 management p i t s , so i t ' s 11 J ( 4 ) : "The primary" --

7 yes, you're i n the r i g h t area. Yes, between (4) and 

8 (5) . 

9 I n (4), the t h i r d l i n e says t h a t the 

10 membrane l i n e r s h a l l consist of c e r t a i n 

11 s p e c i f i c a t i o n s or an equivalent l i n e r t h a t the 

12 d i v i s i o n ' s Santa Fe o f f i c e approves. 

13 M u l t i - w e l l f l u i d management p i t s are 

14 per m i t t e d by the d i s t r i c t o f f i c e , so I believe i t i s 

15 the d i v i s i o n ' s d i s t r i c t O f f i c e t h a t needs t o do the 

16 approval of any change. 

17 COMMISSIONER BLOOM: Very good. Yes. 

18 CHAIRPERSON BAILEY: Do you agree? 

19 COMMISSIONER BALCH: Yes. 

2 0 CHAIRPERSON BAILEY: Okay. 

21 COMMISSIONER BALCH: We spoke t o t h a t at 

22 great l e n g t h i n other sections w i t h s i m i l a r language 

23 and wanted the s i t e s p e c i f i c analogy t o the d i s t r i c t 

24 o f f i c e t o apply t o t h i s . 

2 5 CHAIRPERSON BAILEY: Exactly. 
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1 And I be l i e v e t h a t brings us t o the design 

2 and c o n s t r u c t i o n s p e c i f i c a t i o n s f o r b u r i a l trenches 

3 on page 18, which i s l o g i c a l l y j u s t s c r o l l i n g on 

4 down. 

5 COMMISSIONER BLOOM: We l e f t t h i s u n t i l 

6 a f t e r we f i n i s h e d w i t h the closure, correct? 

7 CHAIRPERSON BAILEY: Yes, we d i d . 

8 COMMISSIONER BLOOM: Yes. 

9 CHAIRPERSON BAILEY: So i n t h a t case, we 

10 can go t o something I j u s t wanted t o p o i n t out t o 

11 the commissioners. That f o r the d e f i n i t i o n of 

12 temporary p i t -- you don't need t o go s c r o l l i n g back 

13 t o i t y e t . We say "temporary p i t s must be closed i n 

14 less than one year from the spud date of the f i r s t 

15 w e l l using the p i t . " 

16 That's what we agreed t o under Q, 

17 d e f i n i t i o n of temporary p i t . 

18 On page 21, under "Operational 

19 Requirements" -- and here we do need t o go t o 

20 page 21, 12 B (4 ) . I t says: "The operator s h a l l 

21 remove a l l f r e e l i q u i d s from the surface of the 

22 temporary p i t w i t h i n 6 0 days from the date the 

23 operator releases the l a s t d r i l l i n g or workover r i g 

24 associated w i t h the rel e v a n t p i t permit." 

25 Okay. We have t h a t on there. 
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1 And then on page 35, which we have not yet 

2 gotten t o , there i s another p o t e n t i a l c o n f l i c t w i t h 

3 the len g t h of time t h a t a p i t can be... 

4 I j u s t want us t o keep t o the f r o n t of our 

5 minds how long i s a temporary p i t and what actions 

6 need t o be taken at what time. 

7 COMMISSIONER BALCH: You know, I t h i n k we 

8 discussed -- we a c t u a l l y discussed t h i s . I remember 

9 Mr. Bloom and I having a long conversation about 

10 r e a l l y wanting t o l i m i t the age of these temporary 

11 p i t s t o a year plus the closure. So I t h i n k we 

12 ought t o r e p a i r the other language i n t h a t , r a t h e r 

13 than having t o r e v i s i t t h a t conversation. 

14 So f o r example, I'm not sure i f we would 

15 want t o be s p e c i f y i n g the l a s t d r i l l i n g or workover 

16 associated w i t h the re l e v a n t p i t permit, because 

17 t h a t could circumvent the -- or i f you want t o have 

18 i t t h i s way t h a t ' s f i n e . But I t h i n k the one year 

19 plus the extension i s the absolute, r i g h t ? 

20 COMMISSIONER BLOOM: Yes. I thought we 

21 t a l k e d about the temporary p i t s extending out t o a 

22 maximum of 14 months, at l e a s t 12, plus 2 months. 

23 COMMISSIONER BALCH: Plus a 2-month 

24 extension. 

25 COMMISSIONER BLOOM: Yeah. 
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1 COMMISSIONER BALCH: So I'm not sure i f 

2 t h i s d i r e c t l y c o n f l i c t s w i t h t h a t , but we maybe want 

3 t o get i t a l i t t l e more c l e a r . 

4 We probably don't need the language of 

5 "the date the operator releases the l a s t d r i l l i n g or 

6 workover r i g , " since the closure deadline i s already 

7 f i x e d e a r l i e r i n the r u l e . 

8 B a s i c a l l y , t h i s would l i m i t how many p i t s 

9 an operator would put on, too -- how many w e l l s an 

10 operator would --

11 COMMISSIONER BLOOM: The reason we might 

12 want t o keep t h a t language i n there i s t h a t --

13 suppose there are two pads associated w i t h a 

14 temporary p i t and everything i s f i n i s h e d w i t h i n 8 

15 months. I f we d i d n ' t have t h i s language i n there, 

16 then i t could s i t open f o r 12 plus 2. 

17 COMMISSIONER BALCH: I see, yeah. 

18 COMMISSIONER BLOOM: So I t h i n k t h i s i s 

19 probably important. But what we might want t o do i s 

20 remove the l a s t l i n e , should get an extension of 

21 another 2 months t o remove the f r e e l i q u i d s from the 

22 surface of the temporary p i t . And... 

23 COMMISSIONER BALCH: Or p o i n t i t back t o 

24 the other f i n d i n g t h a t we set i n the previous p a r t 

25 of the r u l e . 
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1 CHAIRPERSON BAILEY: Well, the t i m i n g t h a t 

2 was set i n the d e f i n i t i o n of the p i t "must be closed 

3 i n less than one year from the spud date of the 

4 f i r s t w e l l . " 

5 COMMISSIONER BALCH: Right. But I see 

6 Mr. Bloom's p o i n t . You r e a l l y want them t o also be 

7 d r i l l i n g f l u i d s o f f the --

8 CHAIRPERSON BAILEY: W i t h i n 60 days. 

9 COMMISSIONER BALCH: - - o f the l a s t w e l l . 

10 So you might keep the language here, but 

11 then maybe p o i n t -- I don't know i f you want t o 

12 p o i n t back t o the d e f i n i t i o n of -- the time l i n e 

13 d e f i n i t i o n , or maybe i t doesn't matter. 

14 CHAIRPERSON BAILEY: I t h i n k keeping the 

15 n o t a t i o n on the C-105 or the C-103, what the date i s 

16 f o r the d r i l l i n g or workover r i g ' s release, i s 

17 important t o give the calendar f o r when those 6 0 

18 days begin and end. Otherwise, i t ' s p r e t t y unclear. 

19 When do you s t a r t your 60 days? 

20 COMMISSIONER BALCH: Right. The t i m i n g i s 

21 important. 

22 Mr. Smith, do you t h i n k i t i s clear? I'm 

23 not so much focusing on t h i s language. But e a r l i e r , 

24 we defined a temporary p i t as being closed w i t h i n 

25 one year w i t h a small extension. I s t h a t going t o 
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1 cause confusion? 

2 MR. SMITH: Just a second. 

3 I don't t h i n k so. 

4 CHAIRPERSON BAILEY: Okay. 

5 COMMISSIONER BLOOM: Madam Chair, one 

6 question f o r you. Does "closed" mean t h a t 

7 operations have ceased or does i t mean t h a t 

8 operations have ceased and l i q u i d s have been 

9 removed? 

10 Then I t h i n k we would have, perhaps, a 

11 c o n t r a d i c t i o n here i f we are saying t h a t . Or maybe 

12 i t would j u s t i n d i c a t e t h a t the l i q u i d s need t o be 

13 removed w i t h i n t h a t year. 

14 COMMISSIONER BALCH: Well, I t h i n k they 

15 have t o be. By the d e f i n i t i o n of "temporary," they 

16 have t o be removed w i t h i n a year plus a 60-day 

17 extension. So you wouldn't probably make a design 

18 t h a t would keep your l i q u i d s i n there longer. 

19 That's s e l f - l i m i t i n g . 

2 0 CHAIRPERSON BAILEY: And when we get t o 

21 closure requirements, I t h i n k t h a t t h a t shows t h a t 

22 t h i s i s a term of " i n e f f e c t , " and t h a t we are very 

23 s p e c i f i c l a t e r on i n t h i s r u l e of what "closure" 

24 means, because we have closure r e p o r t s , we have 

25 closure processes. I t ' s a word of a r t , a term of 
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1 a r t , I t h i n k . 

2 COMMISSIONER BLOOM: So i f I'm an operator 

3 lo o k i n g a t these new r u l e s , I look at temporary p i t 

4 and I see a temporary p i t must be closed i n less 

5 than one year from the spud date of the f i r s t w e l l 

6 using the p i t . 

7 So I say, okay, i t ' s closed. But then do 

8 I have 60 days t o get the l i q u i d s o f f ? 

9 COMMISSIONER BALCH: Well, t h a t ' s what 

10 t h i s i s saying. This i s saying you have -- once 

11 you're not using the p i t anymore you need t o remove 

12 the l i q u i d s w i t h i n 60 days. I t doesn't mean you 

13 have t o close the p i t w i t h i n 60 days, i t means you 

14 have t o remove l i q u i d s , which i s r e a l l y the r i s k . 

15 CHAIRPERSON BAILEY: And the closure plans 

16 w i l l i n d i c a t e what the process i s f o r -- because a 

17 closure plan has t o be approved before t h a t permit 

18 i s allowed. 

19 COMMISSIONER BLOOM: Right. 

2 0 MR. SMITH: Let me make sure t h a t I'm not 

21 confused. 

22 When I t o l d you I thought i t was c l e a r , i t 

23 seems t o me t h a t these p r o v i s i o n s overlap, t h a t they 

24 have a year t o get i t closed from the f i r s t spud 

25 date. And durin g t h a t year, at some p o i n t , they are 
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going t o have 60 days t o remove the l i q u i d , and 

2 t h a t ' s going t o be from the l a s t -- the release of 

3 the l a s t r i g . 

4 I n my view, t h i s doesn't give the operator 

5 an a d d i t i o n a l 6 0 days, and I t h i n k t h a t i s p r e t t y 

6 c l e a r . I f you in t e n d otherwise, then my previous 

7 answer t o you i s wrong. 

8 COMMISSIONER BALCH: That's e x a c t l y what 

9 we int e n d . 

10 COMMISSIONER BLOOM: I guess t h i s might be 

11 another issue, too, i s t h a t 60 days -- the i n i t i a l 

12 60 days t o remove the l i q u i d s , i s t h a t i n s i d e the 

13 f i r s t year? And i f so, i s the extension 2 ex t r a 

14 months a f t e r the 12 months or does t h a t a l l have t o 

15 take place w i t h i n 12 months? 

16 CHAIRPERSON BAILEY: I t a l l has t o happen 

17 w i t h i n 12 months. 

18 COMMISSIONER BLOOM: So --

19 CHAIRPERSON BAILEY: I f you spud a w e l l , 

20 however many w e l l s you want t o close or remove the 

21 l i q u i d s a f t e r t h a t l a s t w e l l i s taken care of. But 

22 from the -- you go back t o the calendaring of t h a t 

23 f i r s t w e l l t h a t was spudded. 

24 COMMISSIONER BLOOM: Would i t be more 

25 c l e a r i f we added something here t h a t said t h i s 
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s h a l l -- t h i s 60 days plus an extension s h a l l be 

2 concluded w i t h i n 12 months from the spud date, j u s t 

3 t o remove any ambiguity? 

4 CHAIRPERSON BAILEY: As i n repeating what 

5 the sentence says? 

6 COMMISSIONER BALCH: I'm not sure t h a t 

7 there's any ambiguity. I mean, Mr. Smith was able 

8 t o d i r e c t l y i n t e r p r e t the i n t e n t . 

9 CHAIRPERSON BAILEY: I t would j u s t be a 

10 r e p e t i t i o n of the sentence i n the d e f i n i t i o n i t s e l f . 

11 COMMISSIONER BALCH: I t h i n k , b a s i c a l l y , 

12 your o p e r a t i o n a l plan f o r the p i t and your closure 

13 plan are going t o be set w i t h i n t h a t one-year time 

14 l i n e . 

15 COMMISSIONER BLOOM: Okay. 

16 COMMISSIONER BALCH: I f you ran i n t o a 

17 problem, t h a t ' s when you would be asking f o r the 

18 60-day extension. You wouldn't be b u i l d i n g i n the 

19 60-day extension onto your plan, or you shouldn't 

20 be. And i t shouldn't be approved i f you d i d . 

21 COMMISSIONER BLOOM: But then you see i t 

22 as 12 months plus 2 months? 

23 COMMISSIONER BALCH: I t ' s 12 months -- f o r 

24 the closure, we d i d give them a p o s s i b i l i t y of a 

25 60-day extension, I b e l i e v e . 
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CHAIRPERSON BAILEY: There's no extension 

2 f o r the 12 months. The 2 months has t o do w i t h the 

3 60-day removal of f l u i d s . 

4 COMMISSIONER BALCH: Okay. 

5 COMMISSIONER BLOOM: So I would -- I mean 

6 I t h i n k what I'm seeing here i s we might have three 

7 d i f f e r e n t i n t e r p r e t a t i o n s of what we're reading 

8 here, so we may need t o c l a r i f y . 

9 So you're saying e v e r y t h i n g w i l l happen 

10 w i t h i n a year. 

11 CHAIRPERSON BAILEY: Uh-huh. 

12 COMMISSIONER BLOOM: Mr. Balch s a i d 

13 12-months, and they could get 2 e x t r a months, and 

14 I'm t h i n k i n g the way i t reads i s 12-months plus 4 

15 months. 

16 COMMISSIONER BALCH: I t h i n k we have t o be 

17 c l e a r t h a t the 2 months here applies only t o the 

18 removal of the l i q u i d s . I t does not extend the time 

19 l i n e of the temporary p i t , although I presume they 

20 could ask f o r an extension i f needed. 

21 CHAIRPERSON BAILEY: Yes, there's always 

22 t h a t p o t e n t i a l . 

23 COMMISSIONER BALCH: Maybe Mr. Bloom i s 

24 c o r r e c t . The t h i n g we could do at the very end of 

25 t h i s paragraph would be t o j u s t say not t o exceed 
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1 the 12-month l i f e s p a n of the temporary p i t . 

2 CHAIRPERSON BAILEY: So i t would be a 

3 comma a f t e r "months" at the end? 

4 MR. SMITH: Why don't you j u s t put i n a 

5 separate sentence t h a t says something l i k e nothing 

6 i n t h i s paragraph (4) s h a l l be i n t e r p r e t e d t o 

7 r e l i e v e the operator of the o b l i g a t i o n under 

8 whatever paragraph i t i s t o close the p i t i n one 

9 year. 

10 CHAIRPERSON BAILEY: I s n ' t i t j u s t easier 

11 t o say "not t o exceed"? I mean, j u s t because the 

12 cur r e n t r u l e has so many c i t a t i o n s back and f o r t h , 

13 back and f o r t h , you never r e a l l y are sure which 

14 c i t a t i o n i s going where. I mean... 

15 MR. SMITH: Well, my concern i s i f you 

16 don't -- i f you don't c i t e the paragraph you are 

17 t r y i n g t o c l a r i f y i t s r e l a t i o n s h i p w i t h , you're 

18 probably not r e a l l y c l a r i f y i n g . 

19 COMMISSIONER BALCH: Can we j u s t say not 

20 t o exceed temporary p i t l i f e s p a n defined i n , and 

21 then p o i n t at the d e f i n i t i o n , the 19.15.17? 

22 MR. SMITH: You could do t h a t . 

23 COMMISSIONER BALCH: -- 19.1, and then 

24 whatever the d e f i n i t i o n was? 

25 COMMISSIONER BLOOM: Not t o exceed the 
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temporary l i f e s p a n of 12 months as per 19.15.17.1 

2 NMAC. 

3 MR. SMITH: Well, I t h i n k I would use the 

4 word "under" as opposed t o "as per" --

5 CHAIRPERSON BAILEY: 19.15.17.7.Q NMAC. 

6 I n Q we reference one year. We don't 

7 s p e l l i t 12 months. 

8 COMMISSIONER BALCH: So i f someone i n the 

9 l l t h month came t o ask f o r an extension they would 

10 not get more than 3 0 days i n t h e i r extension. I 

11 t h i n k t h a t makes sense. 

12 COMMISSIONER BLOOM: Correct. 

13 CHAIRPERSON BAILEY: Okay. I f you go up 

14 t o paragraph ( 2 ) , the same s e c t i o n , "circumstance", 

15 i n the f i r s t l i n e heeds t d have an S on i t at the 

16 end, " f o r temporary extenuating circumstances." 

17 "May maintain a freeboard." 

18 COMMISSIONER BALCH: Would t h a t be "an 

19 operator" or "operators"? 

20 CHAIRPERSON BAILEY: "An operator." 

21 COMMISSIONER BALCH: " I n such 

22 circumstances the operator s h a l l maintain a l o g , " i n 

23 the next l i n e down. I t h i n k i t would be "the 

24 operator." 

25 COMMISSIONER BLOOM: I would agree. 
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1 CHAIRPERSON BAILEY: Let's go on down t o 

2 Section 13, "Closure and S i t e Reclamation 

3 Requirements." 

4 The very beginning under the t i t l e should 

5 be an A f o r closure plans, not a C. 

6 We could combine paragraphs (1) and (2) t o 

7 say "closure plans f o r a m u l t i - w e l l f l u i d management 

8 p i t s h a l l be f i l e d w i t h the appropriate d i v i s i o n 

9 d i s t r i c t o f f i c e and s h a l l describe," and t h a t 

10 e l i m i n a t e s number ( 2 ) . 

11 To put i t up there a f t e r the f i r s t " s h a l l " 

12 i n the f i r s t l i n e , yes. "Shall be f i l e d w i t h the 

13 appropriate d i v i s i o n d i s t r i c t o f f i c e and s h a l l 

14 describe." 

15 Does t h a t work f o r you-all? 

16 COMMISSIONER BLOOM: Yes. 

17 COMMISSIONER BALCH: Yes. 

18 CHAIRPERSON BAILEY: And then (2) can be 

19 deleted. 

20 I s i t time f o r us t o discuss t h a t yellow 

21 h i g h l i g h t e d paragraph (1) ?• 

22 COMMISSIONER BALCH: I t h i n k we were i n 

23 the process of f i n i s h i n g . . . 

24 CHAIRPERSON BAILEY: We had gotten q u i t e a 

25 b i t f a r t h e r down. We had t a l k e d through t h i s 
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1 s e c t i o n f o r the closure and the reclamation 

2 requirements. We had gone up u n t i l the massive 

3 d e l e t i o n s several pages back. 

4 This was l a t e i n . t h e day, I t h i n k we were 

5 a l l . . . 

6 This requires an operator c l o s i n g o n - s i t e 

7 closure t o give proposal A and proposal B, r a t h e r 

8 than j u s t a proposal A f o r closure. I t seems t o me 

9 l i k e t h i s i s an unusual t h i n g , t o r e q u i r e an 

10 operator t o come up w i t h two d i f f e r e n t ways of 

11 closure. 

12 COMMISSIONER BALCH: I don't even t h i n k 

13 i t ' s two. This would include the universe of 

14 possible a l t e r n a t i v e s i f they can, by r u l e , be 

15 req u i r e d t o supply t h e i r i n i t i a l closure plan. 

16 COMMISSIONER BLOOM: So, okay. I might be 

17 a step behind here. So a c t u a l l y , t h i s i s saying 

18 t h a t an operator has t o submit a closure plan and 

19 a l t e r n a t i v e closure plans? 

2 0 CHAIRPERSON BAILEY: Yes. 

21 COMMISSIONER BLOOM: Right. And I bel i e v e 

22 the testimony was t h a t t h i s becomes time consuming, 

23 and i f the closure plan i s not s u f f i c i e n t then the 

24 d i v i s i o n would l e t the operator know. 

25 CHAIRPERSON BAILEY: Yes. 
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COMMISSIONER BALCH: And then they would 

2 come up w i t h an a l t e r n a t i v e w i t h e q u a l l y --

3 equivalent or b e t t e r p r o t e c t i o n . 

4 CHAIRPERSON BAILEY: Yes. 

5 COMMISSIONER BLOOM: I would be okay w i t h 

6 removing t h i s as proposed. 

7 CHAIRPERSON BAILEY: To delete t h a t e n t i r e 

8 paragraph (1)? 

9 COMMISSIONER BLOOM: Agreed. 

10 CHAIRPERSON BAILEY: Okay. Then A becomes 

11 B. 

12 And then we can s c r o l l down t o the next 

13 yellow h i g h l i g h t e d area which has t o do w i t h 

14 "closure where wastes are destined f o r b u r i a l i n 

15 place or i n t o nearby division-approved p i t s or 

16 trenches." 

17 I'm not sure t h a t we resolved whether or 

18 not we would l i m i t the number of p i t wastes t h a t 

19 would be moved i n t o a nearby temporary p i t or b u r i a l 

20 trench. 

21 COMMISSIONER BALCH: I t h i n k t h a t we 

22 a c t u a l l y have, because we have a hard time l i n e of a 

23 year f o r the closure of a temporary p i t . 

24 There's going t o be some p h y s i c a l l i m i t on 

25 how many w e l l s you could permit under one p i t and 
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1 complete w i t h i n a year. So there i s a l i m i t . That 

2 l i m i t i s not s p e c i f i c a l l y defined as 2 or 3 or 9 or 

3 2 9 or whatever, but there's going t o be some 

4 op e r a t i o n a l c o n s t r a i n t s on how many you do. And 

5 whether we want t o be more s p e c i f i c i s probably the 

6 question t h a t needs t o be discussed. 

7 CHAIRPERSON BAILEY: And t h a t ' s why I 

8 b r i n g i t up, because i t ' s not a s p e c i f i c l i m i t a t i o n 

9 where we could e a s i l y put i n a l i m i t a t i o n i n t h a t 

10 t h i r d l i n e from the bottom where the word i s "from 

11 another" and put one other or whatever we chose. 

12 Yes. 

13 COMMISSIONER BALCH: "Adjacent," something 

14 l i k e t h a t . 

15 You know, I beli e v e t h a t the testimony 

16 going back a few days e a r l i e r , where we were t a l k i n g 

17 about t h i s -- i t may have been Mr. Lane. Mr. Lane's 

18 testimony about doing m u l t i p l e p i t s out of one --

19 m u l t i p l e d r i l l i n g pads o f f of one p i t . And he 

2 0 seemed t o t h i n k t h a t exceeding two would be an 

21 e x t r a o r d i n a r y circumstance f o r t h a t s o r t of 

22 operation. You wouldn't co-locate more than two 

23 d r i l l i n g pads. 

24 CHAIRPERSON BAILEY: So t h i s i s an 

25 o p e r a t i o n a l c o n s t r a i n t t h a t we r e a l l y don't need t o 
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1 cause a l i m i t a t i o n , p a r t i c u l a r l y i f they have nine 

2 l a t e r a l s coming o f f of a h o r i z o n t a l w e l l using one 

3 temporary p i t . I agree w i t h you. We don't. 

4 COMMISSIONER BALCH: We want t h a t t o 

5 occur. 

6 CHAIRPERSON BAILEY: Yes, we do. We don't 

7 want t o change t h i s paragraph, then. I t ' s j u s t 

8 something t h a t s t r u c k me as a possible area. But 

9 the more I t h i n k through i t the more I agree t h a t we 

10 would want t o have t h a t one temporary p i t f o r . . . 

11 COMMISSIONER BALCH: And you know, i f 

12 somebody came up w i t h a development plan where you 

13 were going t o bend the i n t e n t of the r u l e , t h a t 

14 development plan or closure plan would have t o be 

15 approved by the d i v i s i o n or Santa Fe, depending on 

16 what type of p i t i t i s . And t h a t would have t o be 

17 approved by the d i v i s i o n d i s t r i c t o f f i c e , and you 

18 would hope t h a t they would say 193 d r i l l s going i n t o 

19 t h i s one p i t are too many. 

20 COMMISSIONER BLOOM: I guess my concern i s 

21 t h a t the language "development plan" could mean a 

22 l o t of waste j u s t going i n t o one p i t f o r f i n a l 

23 b u r i a l . I f i t j u s t read "a lease," I t h i n k we would 

24 understand -- we would know we were dealing w i t h a 

25 smaller universe of p o t e n t i a l p i t s . 
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CHAIRPERSON BAILEY: Well, i n t h a t yellow 

2 h i g h l i g h t e d area of closure, B -- w e l l , i t ' s not 

3 yellow anymore -- we have t h a t l a s t sentence t h a t 

4 says i t a l l has t o be under the c o n t r o l and 

5 management of the operator/producer, which would 

6 imply e i t h e r i t ' s communitized, u n i t i z e d , or one 

7 lease. 

8 COMMISSIONER BLOOM: Okay. So the u n i t s 

9 are q u i t e extensive. 

10 CHAIRPERSON BAILEY: Oh, yes. 

11 COMMISSIONER BLOOM: So... 

12 COMMISSIONER BALCH: And again, i t could 

13 be very hard because you could have hundreds of 

14 w e l l s . 

15 COMMISSIONER BLOOM: So then you could 

16 a c t u a l l y have a l o t of -- you could have 3 0 --

17 COMMISSIONER BALCH: Well, by the time 

18 you're u n i t i z i n g most of those w e l l s have already 

19 been replaced. 

20 CHAIRPERSON BAILEY: Not f o r an 

21 e x p l o r a t o r y u n i t . 

22 COMMISSIONER BALCH: I r e c a l l discussing 

23 t h i s on Thursday - - o n Monday, and I thought t h a t we 

24 had go t t e n t o the place where we were t h i n k i n g t h a t 

25 c e n t r a l i z i n g waste would a c t u a l l y be a good t h i n g , 
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1 because then you don't have -- or you're not going 

2 t o need t h i s u l t i m a t e scenario, e s p e c i a l l y i f you 

3 have more spacing w i t h a waste p i t every 600 fe e t i n 

4 pa r t s of New Mexico. 

5 CHAIRPERSON BAILEY: Well, w i t h a l l of the 

6 m u l t i l a t e r a l h o r i z o n t a l w e l l s t h a t are being d r i l l e d 

7 having one temporary p i t t h a t holds the waste, or 

8 recycles the mud used f o r each one of those, I t h i n k 

9 i s a r e a l p o s i t i v e way t h a t we can reduce the 

10 problem and encourage the reuse of d r i l l i n g w e l l s . 

11 COMMISSIONER BALCH: And then the l i m i t s 

12 t h a t are i n Table I I -- and I know we haven't 

13 discussed them e x p l i c i t l y y e t . I f you s t a r t t o 

14 concentrate your waste because of those 

15 multiply-added operations you may not be able t o 

16 meet the requirements f o r o n - s i t e closure anyway. 

17 CHAIRPERSON BAILEY: That i s r i g h t . I 

18 hadn't r e a l l y thought about t h a t , but t h a t ' s r i g h t . 

19 COMMISSIONER BLOOM: That i s t r u e . 

2 0 CHAIRPERSON BAILEY: Okay. So s h a l l we 

21 j u s t leave t h a t the way i t was w r i t t e n , then? 

22 And we can s c r o l l down t o C ( 5 ) . 

23 Yes. The very l a s t s e c t i o n , the very l a s t 

24 few words there, "the s t a b i l i z e d waste does not 

25 exceed the c r i t e r i a i n Table I of 19.15.17.13 NMAC 
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1 or a division-approved a l t e r n a t i v e concentration 

2 l i m i t . " 

3 I would suggest t h a t we have the language, 

4 instead of "division-approved a l t e r n a t i v e 

5 concentration l i m i t , " t o say "concentration l i m i t 

6 approved by a d i v i s i o n d i s t r i c t o f f i c e variance." 

7 COMMISSIONER BALCH: Well, I would say 

8 t h a t you could stop t h a t paragraph at "NMAC," 

9 because we already have variance language elsewhere 

10 the document t h a t covers everything t h a t ' s not an 

11 exception. 

12 CHAIRPERSON BAILEY: You're r i g h t . Just 

13 l i k e we d i d f o r the other paragraph today. 

14 COMMISSIONER BLOOM: I wonder i f variance 

15 or a l t e r n a t i v e s t o t a b l e -- the new Table I 

16 shouldn't be -- r i s e t o the occasion of an 

17 exception. 

18 COMMISSIONER BALCH: You know, t h a t ' s a 

19 tough c a l l , I t h i n k , because you want, I t h i n k , the 

20 d i v i s i o n d i s t r i c t o f f i c e s t o be ev a l u a t i n g those 

21 scenarios. And i f you are -- i f you are asking t o 

22 exceed a l i m i t by 1 percent, t h a t ' s d i f f e r e n t than 

23 asking t o exceed i t by a thousand percent. A 

24 thousand percent, I t h i n k you are lo o k i n g at a 

25 variance, where 1 percent, t h a t should be more of 
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1 the d i s c r e t i o n of the d i s t r i c t o f f i c e . 

2 So I'm not sure how t o -- how t o address 

3 t h a t . Or do you t r u s t the d i v i s i o n d i s t r i c t o f f i c e 

4 t o say no, i n the case where i t ' s too high? 

5 CHAIRPERSON BAILEY: Cur r e n t l y , the 

6 d i v i s i o n d i s t r i c t o f f i c e s look t o Santa Fe f o r 

7 guidance f o r cleanup t o whatever standards are set. 

8 I t ' s always a c o n s u l t a t i o n . They w i l l go 

9 w i t h the standards, but i f there are questions they 

10 always are i n c o n s u l t a t i o n w i t h the Santa Fe group. 

11 A l o t probably depends on how we handle 

12 Table I . I would almost t h i n k t h a t we could delay 

13 debate on t h a t u n t i l a f t e r we see what we come up 

14 w i t h f o r Table I , because I have some suggestions on 

15 t h a t one, too. 

16 COMMISSIONER BALCH: I s t i l l t h i n k t h i s 

17 language should be s t r i c k e n , i n e i t h e r case. And 

18 then maybe h i g h l i g h t the paragraph, and we w i l l come 

19 back t o i t , because we w i l l e i t h e r decide t h a t i t 

20 needs an exception or i t w i l l be covered by the 

21 variance r u l e . 

22 COMMISSIONER BLOOM: By the variance. I 

23 would agree. 
24 CHAIRPERSON BAILEY: The way the f o l l o w i n g | 

I 
2 5 paragraph (6) i s w r i t t e n could be changed f o r the j 

i 
i 
i 

——————————————————————————————— j 
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1 very f i r s t p a r t t o read: "Upon contents meeting the 

2 c o n s t i t u e n t concentrations i n Table I " of blah, 

3 blah, "the operator may e i t h e r proceed t o dispose of 

4 wastes," and then continue w i t h the r e s t of the 

5 paragraph. 

6 Are we happy w i t h the way those f i r s t 

7 three l i n e s are w r i t t e n ? Because t h i s i s a 

8 negative, when we could t u r n i t i n t o a p o s i t i v e 

9 sentence. 

10 COMMISSIONER BLOOM: Along the l i n e s i f --

11 I t h i n k a f t e r "appropriate s t a b i l i z a t i o n , " i f 

12 contents are less than any of the c o n s t i t u e n t 

13 concentrations, along those l i n e s . 

14 CHAIRPERSON BAILEY: Upon contents, or i f 

15 a f t e r appropriate s t a b i l i z a t i o n the contents meet 

16 the c o n s t i t u e n t concentrations i n Table I , the 

17 operator may -- i t j u s t seemed t o be a very awkward 

18 sentence c o n s t r u c t i o n here t o me. 

19 But i f y o u - a l l are happy w i t h i t t h a t ' s 

20 f i n e . I t j u s t seemed l i k e i t could be improved. 

21 COMMISSIONER BALCH: Well, maybe i f you 

22 went -- a f t e r "do not exceed," t o where i t says "any 

23 of the c o n s t i t u e n t concentrations," we could j u s t 

24 say " l i m i t s defined i n Table I . " That would shorten 

25 i t . I don't know i f i t would make i t less awkward. 
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COMMISSIONER BLOOM: I f we say "meet," i t 

2 might mean i t has t o come i n at the same l e v e l or... 

3 CHAIRPERSON BAILEY: Yes. So -- okay. 

4 That's f i n e . I t was j u s t an idea. 

5 COMMISSIONER BLOOM: Okay. 

6 CHAIRPERSON BAILEY: I f we s c r o l l on down 

7 t o (9) ( a ) , Commissioner Balch was concerned about 

8 where the sampling would take place. 

9 I f we added the sentence at the end of (a) 

10 " i n compliance w i t h 19.15.17.13 C, the operator w i l l 

11 provide n o t i c e p r i o r t o sampling," as the n o t i c e i s 

12 r e q u i r e d l a t e r on, t h a t would provide the d i s t r i c t 

13 o f f i c e an o p p o r t u n i t y t o witness the sampling, i f 

14 they are provided n o t i c e . 

15 Would t h a t a l l e v i a t e your question 

16 concerning how an operator would be sampling any 

17 areas underneath the l i n e r ? 

18 COMMISSIONER BALCH: Well, I t a l k e d 

19 w i t h -- at great length w i t h , I bel i e v e Dr. Thomas, 

20 about appropriate sampling because t h a t ' s an issue 

21 t h a t you -- you can end up w i t h two completely 

22 d i f f e r e n t sampling r e s u l t s , depending upon how the 

23 sampling --

24 CHAIRPERSON BAILEY: Yes, you could, 

25 completely skewed r e s u l t s . 
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1 COMMISSIONER BALCH: So I t h i n k t h a t t h i s 

2 i s a place where you would at l e a s t want the 

3 o p p o r t u n i t y f o r some ov e r s i g h t . 

4 CHAIRPERSON BAILEY: Right. Okay. So at 

5 the end of t h a t sentence, " i n compliance w i t h 

6 19.15.17.13 C, the operator w i l l provide n o t i c e 

7 p r i o r t o sampling." 

8 We haven't yet gotten there, but i t has t o 

9 do w i t h closure n o t i c e . 

10 COMMISSIONER BALCH: Right. And the time 

11 l i n e . 

12 CHAIRPERSON BAILEY: Not y e t . 

13 But as i t stands, i t ' s " s h a l l provide 

14 n o t i c e at l e a s t 72 hours but not more than one 

15 week." 

16 And t h a t brings us t o the large deleted 

17 areas a f t e r t h i s p a r t i c u l a r p o r t i o n . 

18 There are -- w i t h the use of the t a b l e , 

19 much of t h i s deleted p o r t i o n can be removed. I 

20 t h i n k i t ' s a matter of loo k i n g at each s e c t i o n and 

21 saying, have we d e a l t w i t h t h i s i n another way or 

22 another area. 

23 So I would suggest t h a t we look at what's 

24 crossed out, deleted -- proposal f o r d e l e t i o n f o r 

25 a l l of B, which has t o do w i t h closure methods f o r 
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1 temporary p i t s , and see i f we have handled -- or 

2 w i l l handle w i t h t h a t t a b l e -- a l l of the aspects 

3 t h a t are brought out i n the various subsections 

4 there. 

5 COMMISSIONER BLOOM: A c t u a l l y , I bel i e v e 

6 we have found a l t e r n a t i v e methods f o r disposal here 

7 of temporary p i t waste. 

8 I s t i l l have questions about o f f - s i t e or 

9 off-pa d b u r i a l as allowed i n B above, but I t h i n k we 

10 have worked through t h i s , and some of the 

11 subsections of B r e l a t e d t o l e v e l s of benzene, BTEX, 

12 TPH, and c h l o r i d e s are c u r r e n t l y addressed i n what 

13 has now become Table I . 

14 COMMISSIONER BALCH: Paragraph B i s 

15 covered now by paragraphs A and B, so t h a t i s 

16 replaceable. We have t a l k e d about waste excavation 

17 and removal, and now the t a b l e t h a t would define 

18 those standards. 

19 CHAIRPERSON BAILEY: The only s e c t i o n t h a t 

20 I question i s i n B (1) ( c ) , which has t o do w i t h " i f 

21 the operator of the d i v i s i o n determines t h a t a 

22 release has occurred, then the operator s h a l l comply 

23 w i t h 15 -- 19.15.29 NMAC and 19.15.30 NMAC, as 

24 appropriate." 

25 Looking at t h a t referenced Rule 29, i t has 
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1 t o do w i t h the n o t i f i c a t i o n , the r e p o r t i n g , and 

2 f i n d i n g s . But there i s one p o r t i o n of 29 t h a t 

3 requires a responsible person t o "complete 

4 division-approved c o r r e c t i o n a c t i o n f o r releases 

5 t h a t endanger p u b l i c h e a l t h or the environment. The 

6 responsible person s h a l l address releases i n 

7 accordance w i t h the remediation plan submitted t o 

8 and approved by the d i v i s i o n or w i t h an abatement 

9 plan submitted i n accordance w i t h 19.15.30," which 

10 i s the other r u l e t h a t i s referenced here. 

11 I would suggest t h a t we r e t a i n t h a t 

12 language so t h a t we can use 2 9 and 3 0 t o req u i r e 

13 abatement or remediation. 

14 COMMISSIONER BALCH: Now Mr. Smith, at the 

15 beginning of the day, was ca u t i o n i n g us about 

16 wholesale d e l e t i o n s . Do we have t o l i n e by l i n e go 

17 through and say approved of a d e l e t i o n w i t h a 

18 j u s t i f i c a t i o n or can we j u s t i f y blocks of i t t h a t 

19 have been replaced l a r g e l y by the t a b l e or other 

2 0 t e x t ? 

21 MR. SMITH: I t h i n k i f you delete 

22 something i t needs t o be e i t h e r because you have 

23 superseded i t w i t h another change t h a t was based on 

24 evidence placed before you or because evidence 

25 placed before you supports the d e l e t i o n , regardless 
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of whether there has been a superseding s e c t i o n . 

2 And I t h i n k you can do t h a t i n blocks i f the blocks 

3 meet t h a t t e s t . 

4 But i f there i s a p o r t i o n t h a t i s being 

5 proposed t o be deleted and there hasn't been any 

6 evidence placed i n the record t o support t h a t 

7 d e l e t i o n , e i t h e r because i t ' s been superseded or 

8 otherwise, then I t h i n k you don't have what you need 

9 i n order t o remove i t . 

10 COMMISSIONER BALCH: So i f we were t o say, 

11 f o r example, Section B t h a t ' s s t r i c k e n out i s 

12 replaced by se c t i o n -- new Sections A and B t h a t we 

13 d e l i b e r a t e d based on testimony --

14 CHAIRPERSON BAILEY: And Table I . 

15 COMMISSIONER BALCH: -- and the d e f i n i t i o n 

16 of the t a b l e f o r c l a r i f i c a t i o n , w i t h the exception 

17 of B (1) (3) ( c ) , we accept s t r i k i n g the language? 

18 I mean there's a l i t t l e piece of i t t h a t we t h i n k 

19 might need t o be r e t a i n e d , but r e a l l y i s more a 

20 broad d e f i n i t i o n t h a t would then become probably a C 

21 or a B (10) or something l i k e t h a t . 

22 MR. SMITH: You said D, r i g h t ? You're 

23 l o o k i n g at --

24 COMMISSIONER BALCH: No, i t ' s C. I t ' s the 

25 h i g h l i g h t e d p o r t i o n there. 
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1 MR. SMITH: Oh, okay. 

2 COMMISSIONER BALCH: I t ' S a l i t t l e piece 

3 of -- i t ' s i n the middle of the page, and a quarter 

4 of t e x t . 

5 COMMISSIONER BLOOM: With respect t o t h a t 

6 s p e c i f i c a l l y , I would assume t h a t was covered, f o r 

7 example, i n the new Section A when we have A (3) 

8 ( b ) : " I f the r e s u l t s exceed any of the parameters 

9 exceeded i n Table I the d i v i s i o n may re q u i r e 

10 a d d i t i o n a l d e l i n e a t i o n upon review of the r e s u l t s , 

11 and the operator must receive approval before 

12 proceeding w i t h complete closure." 

13 We do have t h a t i n th e r e . 

14 COMMISSIONER BALCH: So we --

15 • COMMISSIONER BLOOM: We might want t o 

16 s p e c i f y --

17 COMMISSIONER BALCH: We might want t o put 

18 the p o i n t e r s i n there. 

19 COMMISSIONER BLOOM: Yeah. Rule 2 9 and so 

20 on, and 30. But perhaps t h a t would solve t h i s 

21 issue. 

22 CHAIRPERSON BAILEY: Where were you 

23 referencing? 

24 COMMISSIONER BLOOM: On A above. 

25 CHAIRPERSON BAILEY: Okay. 13 A, "Closure 
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1 plans"? 

2 COMMISSIONER BLOOM: Yes . (3) (b) -- I ' m 

3 sorry. Yes, (3) (b) . 

4 COMMISSIONER BALCH: Then you could j u s t 

5 say "subject t o 19.13" -- or "19.15.29 and 19.15.30 

6 NMAC." 

8 d i f f e r e n t , though. I mean, one i s i f the operator 

9 determines t h a t -- the e x i s t i n g language i s i f the 

10 operator determines a s p i l l -- a release has 

11 occurred, then the operator has t o comply w i t h t h a t . 

12 And the cu r r e n t language i s more along the l i n e s of 

13 i f the f i v e - p o i n t composite sample shows t h a t 

14 parameters are exceeded, the d i v i s i o n may req u i r e 

15 a d d i t i o n a l d e l i n e a t i o n . 

16 COMMISSIONER BALCH: Well, I would say 

17 t h a t we do have language t h a t addresses t h a t 

18 concern. 

19 CHAIRPERSON BAILEY: Yes, we do. 

20 COMMISSIONER BALCH: We j u s t don't 

21 s p e c i f i c a l l y s t a t e the s t a t u t e s -- or r e g u l a t i o n , 

22 not s t a t u t e s , r i g h t ? 

23 CHAIRPERSON BAILEY: So s h a l l we i n s e r t 2 9 

24 and 30 i n there? Or t h i s -- I t h i n k i t ' s covered 

25 there. I had not r e a l i z e d t h a t we had taken care of 

7 COMMISSIONER BLOOM: These are a l i t t l e 
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1 i t . A l l r i g h t . 

2 So i n my mind, then, a l l of the proposed 

3 Section B has been taken care of elsewhere i n A and 

4 B. So we could d e l e t e , at t h i s p o i n t , a l l of 

5 Section B as proposed. 

6 COMMISSIONER BALCH: I would agree w i t h 

7 t h a t . 

8 CHAIRPERSON BAILEY: Do you agree w i t h 

9 t h a t , Commissioner Bloom? 

10 COMMISSIONER BLOOM: My only question i s , 

11 would i t be h e l p f u l f o r OCD t o have some mention, as 

12 Mr. Balch p o i n t e d out, of Rule 2 9 and Rule 30? Or 

13 would i t j u s t be assumed t h a t the o f f i c e would be 

14 keeping those t h i n g s i n mind as they proceed forward 

15 w i t h a m i t i g a t i o n plan? 

16 COMMISSIONER BALCH: De l i n e a t i o n . 

17 CHAIRPERSON BAILEY: I t h i n k t h a t we don't 

18 need t o have t h a t reference, because 2 9 i s so vague 

19 anyway, t h a t we could j u s t go along -- you're 

2 0 frowning, Mr. Smith. 

21 MR. SMITH: Well, I'm having t r o u b l e 

22 remembering what you put i n p r e v i o u s l y . But i f you 

23 have, based on the evidence, closure requirements 

24 t h a t you b e l i e v e , f o r instance, replace the 

25 requirement here, f o r instance, on c o n s t r u c t i n g w i t h 
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1 the prescribed s o i l cover, recontouring, and 

2 rev e g e t a t i n g , then I t h i n k t h a t you could take t h a t 

3 out. 

4 COMMISSIONER BALCH: The reclamation we 

5 haven't q u i t e gotten t o yet , but i t w i l l be 

6 resolved. This issue w i l l be resolved i n t h a t 

7 s e c t i o n . Do we have t o wait t o s t r i k e t h i s s e c t i o n 

8 u n t i l we have t h a t discussion? 

9 MR. SMITH: I t h i n k i t wouldn't h u r t t o 

10 make sure t h a t you have requirements t h a t are based 

11 on the evidence t h a t supersede these. 

12 CHAIRPERSON BAILEY: Okay. We'll j u s t 

13 wait and s t r i k e B a f t e r we deal w i t h the remainder 

14 of the r u l e t h a t s t i l l needs t o be addressed. 

15 COMMISSIONER BALCH: I imagine the same 

16 t h i n g i s going t o occur w i t h C. 

17 MR. SMITH: To ensure t h a t the changes 

18 t h a t you are making are based on evidence t h a t was 

19 placed before you and t h a t they supersede t h i s or 

20 r e s t a t e i t i n a d i f f e r e n t way or something l i k e 

21 t h a t . 

22 CHAIRPERSON BAILEY: Then i t may be more | 
j 

23 e f f i c i e n t f o r us t o skip a l l of these deleted pages j 

24 and go d i r e c t l y t o the next area f o r discussion, and 
i 

25 then we can go back. j 
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1 COMMISSIONER BLOOM: That would be 

2 "Closure Notice"? 

3 CHAIRPERSON BAILEY: Yes, i t would be. 

4 Page 34, "Closure Notice." 

5 COMMISSIONER BLOOM: Madam Chair, a quick 

6 restroom break perhaps? 

7 CHAIRPERSON BAILEY: Oh, a l l r i g h t . Why 

8 don't we do t h a t . Come back at 10 a f t e r . 

9 (A recess was taken from 9:58 a.m. t o 

10 10:10 a.m.) 

11 CHAIRPERSON BAILEY: Okay. I believe we 

12 were at closure n o t i c e . And the f i r s t t o p i c has t o 

13 do w i t h n o t i f i c a t i o n of the surface owner, as p a r t 

14 of the deleted language. 

15 Commissioners, do you have an opinion on 

16 that? 

17 Did we have any testimony t h a t anyone 

18 r e c a l l s having t o do w i t h closure n o t i c e t o surface 

19 owners? 

20 COMMISSIONER BLOOM: That's fuzzy. 

21 COMMISSIONER BALCH: I'm t r y i n g t o 

22 remember. I n the -- the closure n o t i c e i s b a s i c a l l y 

23 a n o t i c e t o -- a n o t i c e t h a t you are g e t t i n g ready 

24 t o close the p i t . You have already f i l e d your 

25 closure plan. I s t h a t correct? 
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1 CHAIRPERSON BAILEY: And the closure plan 

2 has t o be approved as p a r t of the permit a p p l i c a t i o n 

3 process. 

4 COMMISSIONER BALCH: Right. 

5 CHAIRPERSON BAILEY: This paragraph says 

6 t h a t the operator s h a l l n o t i f y the surface owner on 

7 the closure of the p i t or the tank, where the 

8 operator has approval f o r the closure. 

9 COMMISSIONER BALCH: Which seems 

10 completely redundant, because they would have 

11 already had some n o t i f i c a t i o n t h a t i t was going t o 

12 happen. 

13 CHAIRPERSON BAILEY: Not necessarily. 

14 Under SOPA there would be agreements, but we don't 

15 enforce SOPA. That's the Surface Owner P r o t e c t i o n 

16 Act. 

17 COMMISSIONER BALCH: Well, l e t me --

18 COMMISSIONER BLOOM: SOPA doesn't a f f e c t 

19 the s t a t e land o f f i c e e i t h e r . 

2 0 COMMISSIONER BALCH: Okay. Well, l e t me 

21 put the plan on i t s head. You're i n closure --

22 you're g e t t i n g ready t o close the p i t , and then you 

23 have t o n o t i f y the surface owner. I f there has t o 

24 be a n o t i f i c a t i o n of the surface owner i t should be 

25 at the time t h a t you are planning on c l o s i n g t h a t 
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1 s i t e , not at the end of your operation and you're 

2 g e t t i n g ready t o close out the s i t e . 

3 CHAIRPERSON BAILEY: That's c o r r e c t . 

4 COMMISSIONER BLOOM: Say t h a t again. I'm 

5 sorry, I d i d n ' t hear you. 

6 COMMISSIONER BALCH: I t seems l i k e an 

7 i l l o g i c a l place t o have n o t i c e . I f you were going 

8 t o r e q u i r e n o t i c e i t should have been when you were 

9 f i l i n g your closure plan or your s i t e plan, not when 

10 you're a l l done w i t h your operations g e t t i n g ready 

11 t o close then you say, "Oh, by the way, we are going 

12 t o leave t h i s s t u f f here." 

13 I'm not sure i f we addressed t h a t 

14 elsewhere e a r l i e r i n the process or not. But 

15 regardless, t h i s seems but of place. 

16 CHAIRPERSON BAILEY: Under f i l i n g of a 

17 permit a p p l i c a t i o n , the f i l i n g only goes t o the 

18 appropriate d i v i s i o n d i s t r i c t o f f i c e , and the permit 

19 a p p l i c a t i o n does include a closure plan. The 

20 surface owner i s not n o t i f i e d t h a t a permit 

21 a p p l i c a t i o n i s on hand other than the OCD posts an 

22 e l e c t r o n i c n o t i c e of the number and the l o c a t i o n s of 

23 w e l l s t h a t have APDs. 

24 COMMISSIONER BLOOM: Commissioners, I 

25 d i d n ' t f i n d anything i n the OCD or NMOGA's f i n d i n g s 
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1 of f a c t or c l o s i n g statements about closure n o t i c e . 

2 I t h i n k I would be opposed t o the removal 

3 of Section ( 1 ) , i n t h a t I bel i e v e surface owners 

4 should have an understanding of where any contents 

5 are bu r i e d on t h e i r p r o p erty. 

6 CHAIRPERSON BAILEY: Well, t h a t can be 

7 handled under placement of a -- under a d i f f e r e n t 

8 method, r a t h e r than sending the c e r t i f i e d mail w i t h 

9 evidence of m a i l i n g . That can be done by r e q u i r i n g 

10 a pipe w i t h the -- a l o c a t i o n on i t . 

11 COMMISSIONER BLOOM: Well, I'm t h i n k i n g 

12 about the s t a t e land o f f i c e . Or I guess i t ' s a 

13 l i t t l e d i f f e r e n t f o r p r i v a t e owners, fee owners. 

14 But... 

15 COMMISSIONER BALCH: Would t h i s language 

16 r e q u i r e n o t i f y i n g the s t a t e land o f f i c e ? You said 

17 they weren't p r o t e c t i v e under SOPA. 

18 COMMISSIONER BLOOM: Correct. So yes, 

19 maybe w i t h a surface owner, where we have --we 

2 0 t y p i c a l l y have surface and subsurface r i g h t s i n the 

21 same l o c a t i o n s . There are scenarios where we s p l i t 

22 a s t a t e , where we have the subsurface and not the 

23 surface acreage. 

24 COMMISSIONER BALCH: And I've read through 

25 i t a couple of times, yes. 
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1 COMMISSIONER BLOOM: And so one of the 

2 things t h a t I'm t h i n k i n g of i s we o f t e n have 

3 overlapping uses of land. So an area might be used 

4 f o r o i l and gas, and then you get a company t h a t 

5 comes i n -- one t h i n g t h a t comes t o mind r i g h t now 

6 i s Pegasus wanting t o have open t r a c t s i n 

7 southeastern New Mexico. And they come t o the s t a t e 

8 land o f f i c e , look f o r a -- a commercial lease, and 

9 we would want t o have, i n our t r a c t books or 

10 something i n the lease records, as t o where waste 

11 was b u r i e d so we could see i t immediately. 

12 COMMISSIONER BALCH: The way i t -- i t took 

13 me a couple of readings t o get through i t . But the 

14 way t h i s reads would not say you are g i v i n g n o t i c e , 

15 one, t h a t you're going t o close i t , and i t ' s going 

16 t o be when you -- i f you have approval f o r o n - s i t e 

17 closure then you n o t i f y them? 

18 CHAIRPERSON BAILEY: Well, i t ' s w r i t t e n so 

19 badly. F i r s t , I would l i k e t o address Commissioner 

20 Bloom's concerns, i s t h a t the same plugging 

21 requirement t h a t we have f o r plugging i n the 

22 abandonment of w e l l s , the placement of -- where i s 

23 i t ? I n 19.15.25.10 B, there's the requirement t h a t : 

24 "An operator s h a l l mark the exact l o c a t i o n of a 

25 plugged and abandoned w e l l w i t h a s t e e l marker not 
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1 less than 4 inches i n diameter set i n cement and 

2 extending 4 f e e t above mean ground l e v e l . " 

3 That's a very e f f e c t i v e marker t o i n d i c a t e 

4 where a P and A'd w e l l i s located. I t could also be 

5 a very e f f e c t i v e marker f o r where a bur i e d p i t or 

6 trench would be located. 

7 COMMISSIONER BLOOM: I s there such 

8 language c u r r e n t l y i n the r u l e f o r p i t closures, a 

9 requirement f o r a marker? 

10 CHAIRPERSON BAILEY: There i s -- yes. On 

11 page 3 0 of the crossed-out proposed deleted areas 

12 under F. So t h a t would be -- F (d) requires 

13 placement of s t e e l marker at the center of an 

14 o n - s i t e b u r i a l . That would be one area I've 

15 h i g h l i g h t e d t h a t e i t h e r heeds t o be taken care of i n 

16 another s e c t i o n or we can't d e l e t e , because there 

17 wasn't any testimony heard. 

18 COMMISSIONER BALCH: Well, there was broad 

19 testimony about t h i s s e c t i o n and previous other 

2 0 p a r t s of t h i s s e c t i o n where they were t r y i n g t o 

21 increase c l a r i t y and remove redundancy. 

22 CHAIRPERSON BAILEY: Yes. 

23 COMMISSIONER BALCH: So some of the 

24 d e l e t i o n s may have been j u s t i f i e d on t h a t basis, of 

25 making a more c l e a r r u l e . I n p a r t i c u l a r , l o o king at 
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1 Mr. Gantner's testimony, on page 69. He was asked 

2 about the closure s e c t i o n . 

3 He said: "The s e c t i o n i t s e l f , the a c t u a l 

4 t i t l e of 19.15.17.13 says "Closure and Reclamation." 

5 We l e f t t h a t o f f because I'm not going t o t a l k about 

6 t h a t . But t h i s s e c t i o n of the current p i t r u l e was 

7 r e a l l y cumbersome. Andrew Hoff, w i t h BP, and I , we 

8 worked on t h i s f o r a whole day t r y i n g t o improve the 

9 c l a r i t y and reduce redundancy of the se c t i o n . We 

10 d i d so from t a k i n g i t from s i x pages t o three. 

11 "Part of what we accomplished was the 

12 tables e s t a b l i s h i n g s c i e n t i f i c a l l y supportable 

13 thresholds," which they then had Dr. Thomas and 

14 others address, and removing redundant t e x t s . 

15 So there was very broad testimony about 

16 a l l of these d e l e t i o n s . A l o t of them were f o r 

17 purposes of c l a r i t y and removing redundancy. 

18 I don't t h i n k there's any s p e c i f i c 

19 testimony on t h i s paragraph; at l e a s t I haven't 

2 0 found i t y e t . 

21 I'm s t i l l searching f o r "closure" on t h a t 

22 f i r s t page -- or t h a t f i r s t day. 

23 I t h i n k the way t h i s reads now -- and i f I 

24 read i t again I may come up w i t h a d i f f e r e n t 

25 conclusion -- i s t h a t i f you get permission -- even 
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1 i f you get permission -- i f you get permission t o 

2 close on s i t e , then you n o t i f y the surface owner. 

3 I s t h a t the -- t h a t ' s the way I read the 

4 i n t e n t of t h i s paragraph the way i t ' s w r i t t e n . 

5 COMMISSIONER BLOOM: Yes. 

6 COMMISSIONER BALCH: I t ' s not at a l l c l e a r 

7 t h a t t h a t ' s what i t means. I t took me a few t r i e s 

8 t o get t h a t from i t . 

9 COMMISSIONER BLOOM: Well, I t h i n k the 

10 i n t e n t i s -- the bottom-line i n t e n t i s t h a t the 

11 surface owner would then know where the o n - s i t e 

12 closure i s so they can note i t i n t h e i r records. 

13 And great -- you know, p o t e n t i a l l y making 

14 some changes here, where we have off- p a d closure --

15 o f f - s i t e closures, we might need t o delete " o n - s i t e " 

16 t o keep the i n t e n t of t h i s the same and add i n 

17 m u l t i - w e l l f l u i d management p i t also, t o update i t . 

18 But c e r t a i n l y , we don't have t o remove t h i s from the 

19 r u l e as i t stands. 

2 0 CHAIRPERSON BAILEY: So i f we don't delete 

21 i t we can -- have we d e a l t w i t h o n - s i t e closure of 

22 m u l t i - w e l l f l u i d management p i t s ? We have --

23 COMMISSIONER BLOOM: So i n 13 -- Section 

24 13 (1) i t says: "Closure f o r a m u l t i - w e l l f l u i d 

25 management p i t s h a l l describe the proposed 
! 
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1 procedures and pr o t o c o l s f o r the removal of a l l 

2 unused s t i m u l a t i o n f l u i d s and the d i s p o s i t i o n of 

3 l i n e r m a t e r i a l s and other p i t contents. i i 

4 CHAIRPERSON BAILEY: So we are not 

5 a l l o w i n g o n - s i t e b u r i a l of the contents or the 

6 l i n e r s of the m u l t i - w e l l f l u i d management p i t s . So 

7 closure of a m u l t i - w e l l f l u i d management p i t maybe 

8 doesn't belong i n the co n s i d e r a t i o n t h a t we are 

9 lo o k i n g at f o r o n - s i t e b u r i a l , because there's not 

10 going t o be any. 

11 COMMISSIONER BALCH: Well, except f o r the 

12 extent they have t o t e s t under the l i n e r . 

13 CHAIRPERSON BAILEY: Right. But t h a t ' s 

14 f o r remediation purposes, not f o r b u r i a l purposes. 

15 COMMISSIONER BLOOM: So I would agree t h a t 

16 we do not need number ( 3 ) . 

17 COMMISSIONER BALCH: I'm sorry. I was 

18 searching through the t r a n s c r i p t . Did we come t o a 

19 conclusion on paragraph (1)? 

20 CHAIRPERSON BAILEY: No, we d i d n ' t . I 

21 t h i n k t h a t I'm understanding the consensus i s t h a t 

2 2 we do not delete paragraph ( 1 ) , but maybe reword i t 

23 t o c l a r i f y when t h a t n o t i f i c a t i o n by c e r t i f i e d 

24 m a i l / r e t u r n r e c e i p t happens, and i f i t happens only 

25 f o r o n - s i t e b u r i a l . 
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1 COMMISSIONER BLOOM: That i s i n t e r e s t i n g . 

2 Because the permanent p i t , c u r r e n t l y , cannot be l e f t 

3 o n - s i t e -- can't have o n - s i t e b u r i a l or closure. So 

4 I wonder i f the i n t e n t was t o allow the surface 

5 owner t o go out and look at the -- watch the c l o s i n g 

6 operations or something l i k e t h a t . 

7 CHAIRPERSON BAILEY: Or i s i t simply 

8 n o t i c e t h a t they are s h u t t i n g down operations? 

9 COMMISSIONER BLOOM: Yes. 

10 CHAIRPERSON BAILEY: I mean, t o me, 

11 t h a t ' s -- t h a t ' s an unnecessary a c t i o n , i f they are 

12 j u s t s h u t t i n g down operations. Because a l l of t h i s 

13 i s closure. I t ' s not b u r i a l , i t ' s not anything 

14 other than n o t i f i c a t i o n t h a t operations are being 

15 shut down under a closure plan. And operators 

16 n o t i f y the d i s t r i c t f o r s h u t t i n g down operations at 

17 a temporary p i t or below-grade tank. 

18 COMMISSIONER BALCH: I t r e a l l y j u s t says 

19 you are going t o be -- okay. So t h i s i s saying you 

20 have t o n o t i f y the surface owner when you're going 

21 t o shut down your surface operations and go i n t o 

22 production operations, does i t not? 

23 So t h i s doesn't have anything t o do w i t h 

24 closure of a p i t or anything. I t ' s j u s t one of the 

25 t h i n g s t h a t t r i g g e r s n o t i f i c a t i o n of a surface 
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1 owner. 

2 You know, I'm lo o k i n g at OCD's comments, 

3 and they have nothing here against s t r i k i n g t h i s 

4 sentence. And I t h i n k there was testimony about 

5 t r y i n g t o remove redundancy and unnecessary unclear 

6 language. And t h i s may -- may be i n t h a t category. 

7 And the concerns t h a t Mr. Bloom has, 

8 p a r t i c u l a r l y w i t h respect t o working at the s t a t e 

9 land o f f i c e , may be b e t t e r addressed i n a d i f f e r e n t 

10 area or l a t e r i n the s e c t i o n . 

11 CHAIRPERSON BAILEY: So t h a t we do ensure 

12 t h a t there i s a permanent marker would take care of 

13 your concerns f o r an operator l e a v i n g a bur i e d p i t 

14 without any k i n d of n o t i c e on the ground, because i t 

15 w i l l be under discussion f o r p u t t i n g i t i n the C-105 

16 and C-102. 

17 COMMISSIONER BALCH: Correct. 

18 COMMISSIONER BLOOM: B e l i e v i n g t h i s 

19 language i s important, too, i n t h a t i t gives the 

2 0 land o f f i c e the o p p o r t u n i t y t o make note of where 

21 the -- where a p i t i s being b u r i e d , p o t e n t i a l l y . 

22 CHAIRPERSON BAILEY: Well, n o t i c e of where 

23 i t ' s going t o be bu r i e d w i l l be accomplished on the 

24 f i l i n g of the C-105 and C-103 and the permanent 

25 marker, i f we agree t o t h a t . 
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COMMISSIONER BLOOM: Okay. 

2 COMMISSIONER BALCH: Yeah. I t h i n k t h i s 

3 language f a l l s under the category of redundant 

4 language. 

5 CHAIRPERSON BAILEY: I t ' s c e r t a i n l y 

6 unclear. 

7 COMMISSIONER BALCH: And i t ' s unclear. 

8 CHAIRPERSON BAILEY: I mean i f we can't 

9 even f i g u r e out what i t i s , how can anybody else? 

10 MR. SMITH: I would cauti o n you t h a t 

11 n o t i c e i s t y p i c a l l y a very s e n s i t i v e issue. And I 

12 t h i n k t h a t i n something l i k e t h i s you want t o be 

13 c a r e f u l t o have something i n f r o n t of you t h a t 

14 addresses why t h i s n o t i c e p r o v i s i o n should be 

15 deleted. And I Would be c a r e f u l about making 

16 assumptions i n t h a t regard. 

17 COMMISSIONER BALCH: Well, the way t h i s 

18 reads now you v i r t u a l l y have t o make assumptions 

19 about what i t means and what i t s i n t e n t i s . There's 

20 no c l e a r language i n t h i s paragraph as t o what i t s 

21 i n t e n t i s . 

22 I j u s t read i t again and got a completely 

23 d i f f e r e n t conclusion. 

24 MR. SMITH: I'm sympathetic w i t h t h a t . 

25 There i s a d i f f e r e n c e between the r e g u l a t o r s and 
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1 operators, u n f o r t u n a t e l y , having t o make assumptions 

2 i n terms of what i t means and y o u - a l l making 

3 assumptions i n order t o change the r u l e . 

4 COMMISSIONER BALCH: What's not i n t h i s 

5 paragraph i s when -- when t h i s i s supposed t o occur. 

6 I f you have a -- a p i t , a very permanent below-grade 

7 tank or otherwise, or plan f o r o n - s i t e closure, you 

8 are re q u i r e d t o n o t i c e the surface owner by 

9 c e r t i f i e d m a i l . 

10 Do you do t h a t when you f i l e your -- your 

11 plan, your C-144? Do you do i t when you are going 

12 t o close the p i t ? When? 

13 MR. SMITH: I f you have testimony 

14 regarding the c l a r i t y of p o r t i o n s of t h i s r u l e , 

15 i n c l u d i n g t h i s p o r t i o n , and i f you read i t as 

16 unclear, I t h i n k t h a t you may have enough t o c l a r i f y 

17 i t . I don't know t h a t t h a t gives you enough t o 

18 delete i t . 

19 COMMISSIONER BALCH: So you would say 

2 0 removing some s o r t of a n o t i c e requirement -- we 

21 would have t o replace some s o r t of a n o t i c e 
j 

22 requirement elsewhere or i n some d i f f e r e n t language j 

23 t o s t r i k e t h i s -- t h i s paragraph? 

24 MR. SMITH: You can s t r i k e t h i s paragraph 

25 i f you have evidence i n the record supporting the 
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1 s t r i k i n g of i t . 

2 COMMISSIONER BALCH: Well, there --

3 MR. SMITH: I f you have evidence i n the 

4 record supporting the c l a r i f i c a t i o n of i t , then I 

5 t h i n k t h a t you could c l a r i f y i t . 

6 COMMISSIONER BLOOM: I thought I 

7 remembered Ms. Foster asking somebody some 

8 questions -- some were r e l a t e d t o t h i s , about who's 

9 the surface owner, or who are we a c t u a l l y n o t i f y i n g , 

10 along the l i n e s of i s i t the lessee? I s i t the 

11 s t a t e land o f f i c e ? There's some ambiguity t h a t 

12 might r e l a t e more t o a subsequent s e c t i o n . 

13 But as I read t h i s again, then i t would 

14 seem t o say t h a t i t ' s almost -- there were two times 

15 when the surface owner could be n o t i f i e d , and i t 

16 almost says t h a t the operator can p i c k . 

17 COMMISSIONER BALCH: Yeah. 

18 COMMISSIONER BLOOM: I mean, one would be 

19 the operator s h a l l n o t i f y when there's a plan t o 

20 close, or when the operator has approval f o r o n - s i t e 

21 closure. That's r e a l l y d i f f e r e n t . 

22 So the plan t o close might come at the 

23 beginning. 

24 CHAIRPERSON BAILEY: For the permit 

25 a p p l i c a t i o n . 
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1 COMMISSIONER BALCH: Not t o mention the 

2 f a c t t h a t at l e a s t the way we are c u r r e n t l y 

3 discussing the system, you may not know f o r sure i f 

4 you're going t o have o n - s i t e closure u n t i l you have 

5 done your -- your t e s t i n g of contents and mixing 

6 s t a b i l i z a t i o n and a l l of t h a t . 

7 CHAIRPERSON BAILEY: That's r i g h t . 

8 COMMISSIONER BALCH: So you w i l l have a 

9 plan t o close on s i t e , but the a l t e r n a t i v e would be 

10 t o haul o f f . 

11 So l e t me ask again. I n the process as i t 

12 stands now, i s there ever any e x p l i c i t involvement 

13 of the landowner besides t h e i r operating agreement? 

14 CHAIRPERSON BAILEY: We do not -- are not 

15 p r i v y t o SOPA agreements. We do not have SOPA 

16 agreements on f i l e . We have no knowledge of what 

17 occurs between the operators and the surface owners 

18 as a p a r t of the SOPA agreements. 

19 COMMISSIONER BALCH: So i s the surface 

20 owner ever n o t i f i e d t h a t you plan t o b u i l d a 

21 temporary p i t ? 

22 CHAIRPERSON BAILEY: I can't t e l l you what 

23 SOPA even re q u i r e s . 

24 COMMISSIONER BALCH: Because t h a t ' s the 

25 t h i n g t h a t r e a l l y confuses me about t h i s language. 
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1 MR. SMITH: I f t i m i n g i s your concern, you 

2 may want t o look at t h i s i n the context of the r e s t 

3 of the p r o v i s i o n s under closure n o t i c e . 

4 I'm not sure what i s i n (3) --

5 CHAIRPERSON BAILEY: And closure operation 

6 encompasses more than j u s t the b a c k f i l l i n g . I t 

7 encompasses the t e s t i n g of the s o i l s , i t encompasses 

8 the b a c k f i l l i n g and replacement of earthen m a t e r i a l 

9 and t o p s o i l and reveg e t a t i o n . So closure i s a 

10 process; i t ' s not a one-event s i t u a t i o n . 

11 MR. SMITH: I -- I would suggest t o you 

12 t h a t , i n reading t h i s s e c t i o n i n i t s e n t i r e t y , t h a t 

13 w i t h respect t o t i m i n g you may reasonably i n t e r p r e t 

14 t h i s s e c t i o n , p a r t i c u l a r l y the f i r s t one where you 

15 are seeing ambiguity w i t h regard t o t i m i n g --

16 COMMISSIONER BALCH: Well, i t j u s t seems 

17 odd t h a t --

18 MR. SMITH: -- t h a t you can reasonably 

19 i n t e r p r e t t h a t s e c t i o n t o be r e q u i r i n g n o t i c e i n 

2 0 temporal p r o x i m i t y t o the closure process t h a t i s 

21 based on number (2) , number ( 3 ) , and the f a c t t h a t 

22 i n number (1) -- would you go up a l i t t l e b i t f o r me 

23 please -- you -- s u f f i c i e n t n o t i c e i s t o the address 

24 and the surface owner t h a t ' s r e f l e c t e d i n the County 

2 5 tax records. 
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1 I t would make sense t o me, given t h a t and 

2 the p r o v i s i o n s of (2) and (3 ) , t h a t i f you're 

3 concerned about c l a r i t y i n number (1) f o r t i m i n g , 

4 and since you have something i n the record w i t h 

5 respect t o t h i s being unclear, or t h i s s e c t i o n being 

6 unclear, you could c l a r i f y i t by p u t t i n g something 

7 i n there t h a t would i n d i c a t e t h a t the n o t i c e i n 

8 number (1) i s re q u i r e d at some p o i n t around the time 

i 

9 the closure process begins. 

10 COMMISSIONER BALCH: Here's the confusion 

11 t h a t I t h i n k t h a t I'm s t i l l having w i t h t h i s . 

12 A l l of the discussions i n v o l v i n g n o t i c e 

13 were also c i r c l i n g around SOPA, which i s a s t a t u t e , 

14 not a r u l e . So t h i s can't supersede t h a t , I t h i n k 

15 i n any way, r i g h t ? 

16 The -- I t h i n k the proponents of the 

17 changes f e l t t h a t SOPA would give them the no t i c e 

18 t h a t something was going t o happen, and then t h a t 

19 would meet the n o t i c e requirement here, which r e a l l y I 

2 0 j u s t says you have t o give them a n o t i c e of at 

21 some undescribed time -- t h a t you're going t o , at j 

22 some p o i n t , close the p i t or tank on t h a t s i t e . I t j 

23 could be any time. I t could be day one, i t could be j 

24 i n t h e i r SOPA, i t could be --

25 CHAIRPERSON BAILEY: Just p r i o r t o the j 
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1 beginning --

2 COMMISSIONER BALCH: -- the week before 

3 bulldozers come out. 

4 CHAIRPERSON BAILEY: Yeah. 

5 COMMISSIONER BALCH: I mean, i t could 

6 be... 

7 COMMISSIONER BLOOM: The r e s t of the 

8 se c t i o n focuses more on the closure end. I t h i n k as 

9 Mr. Smith poi n t e d out, take t h a t as some guidance 

10 and then f i x (1) above, perhaps, the operator s h a l l 

11 n o t i f y the surface owner when there has been 

12 approval f o r o n - s i t e closure. 

13 CHAIRPERSON BAILEY: Or i t could be f i x e d 

14 t o say the operator s h a l l n o t i f y the surface owner 

15 by c e r t i f i e d m a i l / r e t u r n r e c e i p t requested p r i o r t o 

16 any closure operation f o r a temporary p i t , permanent 

17 p i t , below-grade tank. That's borrowing language 

18 from paragraph ( 2 ) , down -- or the next paragraph 

19 down. 

20 COMMISSIONER BLOOM: Yes. 

21 COMMISSIONER BALCH: Can I ask a question 

22 from the s t a t e land o f f i c e perspective? And both of 

23 you have t h a t perspective. 

24 So f o r my c l a r i t y here, you say you are 

25 not involved w i t h SOPA. However --
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COMMISSIONER BLOOM: SOPA excludes the 

2 s t a t e land o f f i c e . 

3 COMMISSIONER BALCH: Excludes the s t a t e 

4 land o f f i c e . So presumably, n o t i c e t h a t something 

5 i s going t o happen at t h a t s i t e w i l l be p a r t of your 

6 agreement, your SOPA agreement, i f you are not the 

7 s t a t e land o f f i c e . So you would know something was 

8 going t o happen and what t h e i r i n t e n t was. 

9 COMMISSIONER BLOOM: Right. 

10 COMMISSIONER BALCH: ' You would have 

11 already had some k i n d of n o t i c e . 

12 I f the s t a t e land o f f i c e doesn't have 

13 t h a t -- and you mentioned a Rule 99 or 100 or 

14 something l i k e that? 

15 CHAIRPERSON BAILEY: Rule 100 does not 

16 r e q u i r e t h a t . 

17 COMMISSIONER BALCH: Now, i s there a way 

18 t h a t the s t a t e land o f f i c e can say, as p a r t of t h e i r 

19 lease agreement? 

20 CHAIRPERSON BAILEY: No. You can't change 

21 the lease agreement. 

22 COMMISSIONER BLOOM: I t ' s set by the 

23 l e g i s l a t u r e . 

24 COMMISSIONER BALCH: Okay. So your 

25 concern, I t h i n k , i s t h a t --
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1 COMMISSIONER BLOOM: We can't make any 

2 r u l e s in-house t h a t would somehow l i m i t the lease. 

3 COMMISSIONER BALCH: I t h i n k NMOGA's 

4 witnesses argued t h a t the redundancy r e a l l y i s t h a t 

5 SOPA i s going t o take care of a l o t of n o t i f i c a t i o n 

6 issues. However, i n the case of the s t a t e land 

7 o f f i c e , t h a t i s not the t r u e case. 

8 COMMISSIONER BLOOM: The s t a t e land o f f i c e 

9 holds 4 0 percent of the land i n the Permian Basin. 

10 COMMISSIONER BALCH: So i f there i s some 

11 language somewhere, maybe here, maybe somewhere 

12 else, t h a t s a i d -- w e l l , I don't know i f you could 

13 say something l i k e t h a t . But i f you could say i f 

14 not already addressed i n SOPA, n o t i c e of i n t e n t t o 

15 place and then subsequently remove, whatever, would 

16 be given t o the surface owner. 

17 But t h i s i s r e a l l y odd t o me, t h a t you 

18 could have a scenario where -- and I t h i n k where 

19 your concern comes from i s you don't know what they 

20 are doing, and then a l l of a sudden there's a no t i c e 

21 t h a t they're c l o s i n g on s i t e , w i t h no p r i o r n o t i c e 

22 t h a t they planned t o . I know nothing i n your 

23 agreement about how t h a t would be resolved. 

24 CHAIRPERSON BAILEY: Unless we use the 

25 language from the paragraph be'low t h a t gives an 
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1 i n d i c a t i o n of when t h i s n o t i c e should be given t o 

2 the surface owner, and because t h a t n o t i c e i s given 

3 t o the OCD p r i o r t o any closure operation, we could 

4 have t h a t same language r e f l e c t the n o t i c e f o r 

5 surface owners. 

6 MR. SMITH: I'm lo o k i n g at SOPA now. And 

7 there are a v a r i e t y of thi n g s of which the surface 

8 owner i s r e q u i r e d t o get n o t i c e , but I don't see 

9 anything t h a t r equires anything l i k e a no t i c e at the 

10 time of closure. 

11 CHAIRPERSON BAILEY: Then we don't need t o 

12 assert t h a t r e s p o n s i b i l i t y . 

13 COMMISSIONER BALCH: I don't t h i n k so. 

14 CHAIRPERSON BAILEY: Because the O i l and 

15 Gas Act does not give us t h a t r e s p o n s i b i l i t y . 

16 COMMISSIONER BALCH: You know, at some 

17 p o i n t you are going t o be f i l i n g your closure plan. 

18 I f there was any s o r t of n o t i c e t o be given, I t h i n k 

19 t h a t would be the appropriate time t o give i t , not 

20 p r i o r -- 72 hours before they close or anything l i k e 

21 t h a t . But again, l i k e you j u s t s a i d . . . 

22 CHAIRPERSON BAILEY: The O i l and Gas Act 

23 does not give us t h a t r e s p o n s i b i l i t y . SOPA does not 

24 give us t h a t r e s p o n s i b i l i t y . We would be usurping 

25 t h a t from the SOPA s t a t u t e s . 
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1 COMMISSIONER BALCH: So SOPA would cover 

2 everybody but the s t a t e land o f f i c e and maybe BLM, 

3 but presumably they have t h e i r own lease 

4 requirements. And maybe the s t a t e land o f f i c e j u s t 

5 has t o f i g u r e out a way t o get n o t i c e , because we're 

6 not re q u i r e d t o . 

7 CHAIRPERSON BAILEY: Well, the main j 

8 concern f o r the land o f f i c e i s being able t o 

9 d i s t i n g u i s h where on the lands the p i t closure 

10 occurs. And t h a t -- i f t h a t ' s accomplished w i t h a 

11 permanent s t e e l marker the same as the plugging and 

12 abandonment of a w e l l . 

13 COMMISSIONER BALCH: And i t would also be 

14 on the p l a t . 

15 CHAIRPERSON BAILEY: I t would be on 

16 t h a t -- yes. I t would have t o come on the C-105 and 

17 the C-102. So there would be --

18 COMMISSIONER BLOOM: That would be 

19 s u f f i c i e n t , yeah. 

20 COMMISSIONER BALCH: I guess we don't need 

21 a paragraph ( 1 ) . 

22 MR. SMITH: I t has been requested t o be 

23 deleted. Do you have evidence -- or do you have 

24 argument t h a t was made before you -- t h a t supports 

25 the del e t i o n ? Or are you simply d e l e t i n g i t ? 

PAUL BACA PROFESSIONAL COURT REPORTERS 
29742e9b-5271 -4d34-8837-2d40ec67f166 



Page 3569 
1 Because the former i s allowed --

2 COMMISSIONER BALCH: Well, t h i s --

3 MR. SMITH: -- the l a t t e r , I t h i n k , i s 

4 not. 

5 COMMISSIONER BALCH: I t h i n k the 

6 conclusion t h a t I p e r s o n a l l y have made from the 

7 discussion i s t h a t i t ' s redundant. 

8 MR. SMITH: I t what? 

9 COMMISSIONER BALCH: I t ' s redundant. This 

10 issue i s already resolved elsewhere. 

11 MR. SMITH: That n o t i c e i s required? 

12 COMMISSIONER BALCH: E i t h e r i n SOPA or 

13 through the C-103. 

14 MR. SMITH: I do not bel i e v e t h a t i t i s 

15 addressed i n SOPA. 

16 COMMISSIONER BLOOM: But the -- doesn't 

17 SOPA give the surface owner the o p p o r t u n i t y t o 

18 create the terms under which --

19 MR. SMITH: Yes, I believe t h a t does. 

20 COMMISSIONER BLOOM: -- the operator goes 

21 out on t h e i r land? 

22 I guess there's also times where 

23 there's -- agreement i s n ' t reached and then they 

24 bond i n , r i g h t ? 

25 CHAIRPERSON BAILEY: Yes. 
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1 COMMISSIONER BLOOM: And then there i s no 

2 n o t i f i c a t i o n . So. . . 

3 CHAIRPERSON BAILEY: I n the i n t e r e s t of 

4 t r y i n g t o get forward, l e t ' s j u s t put t h i s on hold 

5 along w i t h a l o t of other s t u f f and j u s t h i g h l i g h t 

6 i t i n yellow and see i f we can't mull i t around i n 

7 the back of our minds while we deal w i t h the other 

8 p o r t i o n s t h a t are before us. Because, obviously, we 

9 are not coming t o any k i n d of r e s o l u t i o n . Any two 

10 of us haven't come t o any r e s o l u t i o n on t h i s . So... 

11 COMMISSIONER BALCH: Well, not t h a t -- not 

12 t h a t what Mr. Smith sa i d was i n a p p r o p r i a t e . 

13 CHAIRPERSON BAILEY: Well, we have spent 

14 adequate time debating the pros and cons. And maybe 

15 we could move on t o the next paragraph. Let's j u s t 

16 h i g h l i g h t t h a t i n yellow and see i f we have any 

17 issues w i t h the f o l l o w i n g paragraph. 

18 I do, f o r the next paragraph. The f i r s t 

19 l i n e of what's labeled there as (3) says 

20 n o t i f i c a t i o n of the environmental bureau, and I 

21 t h i n k we can s t r i k e t h a t and have i t simply say the 

22 Santa Fe o f f i c e , because t h i s deals w i t h a permanent 

23 p i t closure, which i s processed i n the Santa Fe 

24 o f f i c e . And t h a t also happens i n three d i f f e r e n t 

25 places i n t h a t paragraph. 
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1 Did you catch a l l three? 

2 Commissioners, are you i n agreement w i t h 

3 those f o u r paragraphs under "Closure Notice"? 

4 COMMISSIONER BLOOM: On the new suggested 

5 ( 3 ) , there i s v e r b a l n o t i f i c a t i o n of the p o t e n t i a l 

6 t o close a m u l t i - w e l l f l u i d management p i t 

7 s u f f i c i e n t f o r OCD's purposes. 

8 CHAIRPERSON BAILEY: The m u l t i - w e l l f l u i d 

9 management p i t would be i n the d i s t r i c t . Do they 

10 need t o have w r i t t e n n o t i f i c a t i o n ? I t would never 

11 h u r t . I don't l i k e v e r b a l anythings. 

12 COMMISSIONER BLOOM: I would agree. 

13 CHAIRPERSON BAILEY: So " w r i t t e n " i s 

14 probably a very good a d d i t i o n t h a t could be put i n 

15 where? 

16 COMMISSIONER BALCH: I would j u s t replace 

17 " v e r b a l l y or by other means" w i t h " i n w r i t i n g . " 

18 COMMISSIONER BLOOM: There you go. 

19 Does t h a t mean t h a t -- I could see the 

20 l e t t e r going out 72 hours before and i t doesn't 

21 a r r i v e f o r a week. 

22 COMMISSIONER BALCH: Well, does e-mail 

23 count as w r i t i n g ? 

24 CHAIRPERSON BAILEY: Yes, i t does. 

25 COMMISSIONER BLOOM: What i f a l e t t e r i s 
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1 put i n the mail and... 

2 CHAIRPERSON BAILEY: So we could s p e c i f y . 

3 COMMISSIONER BLOOM: Say "via e-mail" 

4 instead of " i n w r i t i n g " ? 

5 CHAIRPERSON BAILEY: The problem w i t h 

6 t h a t , i f i t goes t o one person's e-mail, then they 

7 may be on vaca t i o n f o r a week. 

8 COMMISSIONER BLOOM: But we could say 

9 should n o t i f y i n w r i t i n g at l e a s t one week... 

10 COMMISSIONER BALCH: I guess t h a t ' s 

11 probably -- one could get a phone c a l l . 

12 COMMISSIONER BLOOM: We could say two 

13 weeks. These things could be out there anywhere 

14 from two t o fou r years. I don't t h i n k there's going 

15 t o be a crash. I couldn't imagine a rush t o close. 

16 COMMISSIONER BALCH: So r e a l l y , the time 

17 window i s between 72 hours and a week? 

18 CHAIRPERSON BAILEY: But we could change 

19 i t between one week and two weeks. 

2 0 For temporary pit/below-grade tank we have 

21 72 hours t o one week. And' t h a t ' s v e r b a l l y or other 

22 means also, so t h a t both of these need t o be 

23 considered at the same time. 

24 The OCD d i d not object t o 72 hours. 

25 COMMISSIONER BALCH: No, or the use of the 
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1 word " v e r b a l l y . " 

2 Could you give i t v e r b a l l y and then i n 

3 w r i t i n g ? Because what i f you couldn't get ahold of 

4 anybody? V e r b a l l y and then i n w r i t i n g ? 

5 CHAIRPERSON BAILEY: Sure. Let's go w i t h 

6 " s h a l l n o t i f y the o f f i c e v e r b a l l y and i n w r i t i n g at 

7 l e a s t 72 hours." 

8 COMMISSIONER BLOOM: Okay. 

9 CHAIRPERSON BAILEY: And t h a t goes both i n 

10 the paragraph below the deleted area and i n the 

11 paragraph i n red. 

12 COMMISSIONER BLOOM: So i n (2) we would 

13 read " v e r b a l l y or by other means at l e a s t 72 hours," 

14 and then add the suggested language from NMOGA? 

15 CHAIRPERSON BAILEY: Which i s "and i n 

16 w r i t i n g . " 

17 Okay. Are we i n agreement, then, f o r the 

18 r e s t of closure n o t i c e except f o r the f i r s t one, 

19 Commissioners? 

20 COMMISSIONER BALCH: Yes. 

21 COMMISSIONER BLOOM: Yes. 

22 CHAIRPERSON BAILEY: And now w e ' l l go t o a 

23 "Closure Report." So -- "Closure Completion." 

24 Have we r e a l l y defined what closure -- how 

25 do we know when completion is? I s t h a t a f t e r 
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1 they've reseeded? I s t h a t a f t e r they've pushed d i r t 

2 back? I s t h a t -- what i s closure completion? 

3 COMMISSIONER BALCH: Well, there's Section 

4 F on reclamation, which describes everything 

5 associated w i t h t h a t . 

6 You know, I bel i e v e Dr. Buchanan t e s t i f i e d 

7 t h a t p i n n i n g a hard number upon when a s i t e was 

8 reclaimed i s a d i f f i c u l t t h i n g t o do. You see 

9 l i t t l e v a r i a t i o n s . You want t o seed your d i f f e r e n t 

10 v e g e t a t i o n at times t h a t are appropriate f o r seeding 

11 i t r a t h e r than w i t h i n some r u l e s , g u i d e l i n e s . 

12 So there's a couple of d i f f e r e n t t h i n g s 

13 t h a t t h i s could r e f e r t o as c l o s i n g completion. The 

14 f i r s t would be the s i t e i s -- you know, operations 

15 have been completed. You've s u b s t a n t i a l l y i n i t i a t e d 

16 reclamation operations. That would be one time. 

17 The other time would be a f t e r i t ' s completely 

18 reclaimed, and t h a t could be a year l a t e r . 

19 When does the d i v i s i o n need t o know, I 

20 guess i s probably the b e t t e r question. 

21 CHAIRPERSON BAILEY: I n order t o release a 

22 lease -- because t h i s i s very important f o r the land 

23 o f f i c e i n determining when a lease should be 

24 expired. I t ' s a matter of before or a f t e r reseeding 
25 or reve g e t a t i o n . So i f re v e g e t a t i o n can take years, 
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1 we don't want a lease s t i l l a c t i v e j u s t w a i t i n g on 

2 the proper r e v e g e t a t i o n standards t o be met. 

3 But you do want t o have a l l of the ground 

4 disturbance a c t i v i t i e s completed, which would 

5 include the b a c k f i l l i n g and pr e p a r a t i o n of the 

6 surface f o r r e v e g e t a t i o n . 

7 COMMISSIONER BALCH:. Contour and other --

8 CHAIRPERSON BAILEY: Yes. So i n my mind, 

9 closure completion could occur when -- contouring 

10 and other ground-disturbing a c t i v i t i e s . That leaves 

11 i t so wide open t h a t you'd never get a lease 

12 expired. 

13 When plugging and abandonment and 

14 recontouring operations have been completed and 

15 approved by the d i v i s i o n , t o me, t h a t ' s closure 

16 completion. 

17 COMMISSIONER BALCH: So closure, t o the 

18 d i v i s i o n , i s when the s i t e i s completely done being 

19 used. 

2 0 CHAIRPERSON BAILEY: Yes. 

21 COMMISSIONER BALCH: But i n the context of 

22 t h i s s e c t i o n , you could be moving from the d r i l l i n g 

23 phase t o your o p e r a t i o n a l phase and have closure of 

24 a temporary p i t and s t i l l have other operations 

25 c o n t i n u i n g at the s i t e . 
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1 CHAIRPERSON BAILEY: The permit 

2 a p p l i c a t i o n requirements don't give us any help as 

3 t o what should be included i n a closure plan or when 

4 a closure plan i s f i n i s h e d . I t ' s simply a wide open 

5 question as t o what a closure plan -- what the 

6 process t h a t needs t o be included or when you know 

7 there's been completion of t h a t closure plan. 

8 COMMISSIONER BALCH: I might suggest t h a t 

9 we hold o f f on t h i s s e c t i o n u n t i l we discuss 

10 reclamation. We may be able t o order the process 

11 such t h a t we can say the closure r e p o r t comes w i t h i n 

12 6 0 days of Step 3 or Step G or something i n the 

13 reclamation p a r t of the r u l e . 

14 CHAIRPERSON BAILEY: Okay. So why don't 

15 we put t h a t i n yellow. Well, j u s t t h a t p o r t i o n of 

16 i t , j u s t "Closure Completion." 

17 COMMISSIONER BALCH: There may be some 

20 submit -- because whatever happens w e ' l l want t o 

21 have a r e p o r t on a C-144 t h a t includes the sampling 

22 r e s u l t s , i n f o r m a t i o n r e q u i r e d , p l o t plan -- what i s 

18 obvious place t h a t s t r i k e s us. 

19 CHAIRPERSON BAILEY: The operator s h a l l 

23 a p l o t plan? 

24 COMMISSIONER BALCH: Maybe i t ' s supposed 

25 t o be p l a t . 
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1 CHAIRPERSON BAILEY: A p l a t plan? 

2 COMMISSIONER BALCH: Are we allowed t o 

3 resolve typos and grammatical problems t h a t leads t o 

4 confusion? 

5 MR. SMITH: Yes. 

6 CHAIRPERSON BAILEY: A c t u a l l y , closure 

7 completion i s very w e l l defined i n the remainder of 

8 t h a t paragraph. Because closure completion, as 

9 reported on C-144 has t o document sampling r e s u l t s ; 

10 other i n f o r m a t i o n r e q u i r e d ; b a c k f i l l i n g ; capping and 

11 covering d e t a i l s ; c e r t i f i c a t i o n t h a t they have 

12 complied w i t h t h e i r approved closure plan, whatever 

13 t h a t covers i n the a p p l i c a t i o n ; and the p l a t on 105. 

14 So a c t u a l l y , the closure completion i s 

15 f a i r l y w e l l l i n e d out i r i t h a t paragraph. So maybe 

16 we don't need t o put i t i n yellow i n t h a t -- i f we 

17 approve of t h i s paragraph we can j u s t leave i t as 

18 i s . 

19 COMMISSIONER BLOOM: I would be okay w i t h 

20 t h a t . 

21 CHAIRPERSON BAILEY: Are you okay w i t h 

22 t h a t , Commissioner Balch, except f i g u r i n g out what a 

23 p l o t plan is? 

24 COMMISSIONER BALCH: I t might be a 

25 s i m p l i f i c a t i o n t o remove everything a f t e r the word 
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1 " a c t i v i t i e s , " down t o and i n c l u d i n g the end of t h a t 

2 sentence. 

3 CHAIRPERSON BAILEY: Well, we need t o 

4 understand what a l l i s p a r t of closure completion, 

5 and those e x p l a i n what a l l i s a p a r t of t h a t 

6 completion process. 

7 I wouldn't mind d e l e t i n g a p l o t plan, 

8 because t h a t doesn't make any sense. 

9 COMMISSIONER BALCH: I could only imagine 

10 t h a t they are r e f e r r i n g t o updating the p l a t t o 

11 r e f l e c t any changes t h a t may have occurred and 

12 th i n g s l i k e t h a t ; l o c a t i o n of the waste, i f there i s 

13 any waste l e f t on s i t e . 

14 CHAIRPERSON BAILEY: Well, t h a t ' s p a r t of 

15 the l a s t p a r t of t h a t l a s t sentence, a p l a t of the 

16 p i t l o c a t i o n on Form 105. 

17 COMMISSIONER BALCH: I don't know what 

18 they mean by " p l o t plan." 

19 CHAIRPERSON BAILEY: I move t h a t we delete 

2 0 the words "a p l o t plan," because they don't make any 

21 sense. They are not c l e a r and p o s s i b l y even a typo, 

22 f o r a l l we know. 

23 COMMISSIONER BLOOM: I would agree. 

24 COMMISSIONER BALCH: Now my thought on 

25 t h i s might be t h a t -- and Dr. Buchanan was p r e t t y 
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1 adamant -- t h a t a good reclamation would not 

2 n e c e s s a r i l y recreate e x i s t i n g contours; i t would, 

3 instead, create contours t h a t l i m i t e d o p p o r t u n i t i e s 

4 f o r i n f i l t r a t i o n and erosion. So i f you change the 

5 contours of the area does t h a t mean you r e f l e c t i t 

6 on the p l a t ? 

7 COMMISSIONER BLOOM: I guess I'm 

8 u n f a m i l i a r . I don't know i f they show content here. 

9 CHAIRPERSON BAILEY: No, they don't. 

10 COMMISSIONER BALCH: No, they j u s t show 

11 area. 

12 I wonder i f t h a t ' s what they are t r y i n g t o 

13 get at w i t h the p l o t plan. 

14 I t h i n k e l i m i n a t i n g the language i s 

15 probably a good s o l u t i o n , or we may be t a l k i n g about 

16 i t a l l the way up t o lunch. 

17 CHAIRPERSON BAILEY: Right. So l e t ' s 

18 delete "a p l o t plan" i n t h a t t h i r d l i n e , yes, and 

19 d e t a i l -- yes. 

20 Are we okay? Then we can go t o the 

21 next -- we can remove the yellow from "Closure 

22 Completion," because we agreed t h a t t h a t was 

23 explained adequately i n t h a t paragraph. 

24 I f we go t o the red paragraph (2) there, 

25 i f the operator e l e c t s t o conduct b u r i a l , the 
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1 operator s h a l l r e p o r t on C-105. 

2 COMMISSIONER BALCH: That would address 

3 the s t a t e land o f f i c e concern. 

4 COMMISSIONER BLOOM: Yes. 

5 CHAIRPERSON BAILEY: Okay. So we agree t o 

6 keep t h a t . 

7 We can delete t h a t green l i n e now. 

8 Okay. Going t o the next paragraph which 

9 i s lab e l e d F, or i s t h a t E? 

10 E, "Timing requirements f o r closure" 

11 requires an operator t o "close a p i t , d r y i n g pad 

12 associated w i t h a closed-loop system or below-grade 

13 tanks w i t h i n the f o l l o w i n g time periods." 

14 A l l of these time periods are past and we 

15 are no longer a l l o w i n g u n l i n e d temporary p i t s . 

16 Permanent p i t s t h a t are not -- permanent 

17 p i t s t h a t are not pe r m i t t e d or un l i n e d permanent 

18 p i t s . 

19 Can t h i s be cut, because they are no 

20 longer applicable? The deadlines are past, and we 

21 are no longer a l l o w i n g these c o n d i t i o n s t o occur. 

22 COMMISSIONER BLOOM: I have seen requests 

23 f o r removal of outdated language, i r r e l e v a n t 

24 outdated language i n other p a r t s of the NMOGA 

25 proposals. 
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1 CHAIRPERSON BAILEY: Yes. 

2 COMMISSIONER BALCH: You know, i n other 

3 p o r t i o n s of the document we have s t r i c k e n language 

4 about s p e c i f i c deadlines which are no longer 

5 r e l e v a n t . 

6 COMMISSIONER BLOOM: I be l i e v e we can 

7 remove. 

8 CHAIRPERSON BAILEY: Okay. We can remove 

9 paragraphs labeled ( 1 ) , ( 2 ) , and ( 3 ) . 

10 And go down t o what's labeled as 

11 paragraph ( 4 ) : "An operator s h a l l close any other 

12 p e r m i t t e d p i t . " At the very l a s t l i n e of t h a t i t 

13 references the environmental bureau. 

14 COMMISSIONER BALCH: We s t i l l have E t h a t 

15 now i s s t i l l k i n d of hanging. 

16 CHAIRPERSON BAILEY: Well, E now belongs 

17 t o t h i s paragraph under c o n s i d e r a t i o n . So "t i m i n g 

18 requirements f o r closure" goes down t o the next 

19 paragraph i n black there t h a t ' s labeled ( 4 ) : "An 

2 0 operator s h a l l close any other p e r m i t t e d permanent 

21 p i t w i t h i n 60 days." 

22 So t h a t s t i l l goes under t h i s t i t l e under 

23 t h i s subsection. So we agreed t o delete what i s 

24 crossed out up there, already. 

25 COMMISSIONER BLOOM: I n (4)? 
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1 CHAIRPERSON BAILEY: I n (4) and (5 ) . 

2 COMMISSIONER BLOOM: I t h i n k (4) we 

3 addressed when we t a l k e d about below-grade tanks, 

4 correct? 

5 CHAIRPERSON BAILEY: Yes. 

6 COMMISSIONER BALCH: We completely --we 

7 d i d rework the grandfather tanks. 

8 CHAIRPERSON BAILEY: So we can delete (4) 

9 and ( 5 ) . 

10 COMMISSIONER BLOOM: Yes. 

11 MR. SMITH: What about your time frame i n 

12 (4)? I s t h i s no longer an issue because of other 

13 p r o v i s i o n s you have i n there? 

14 COMMISSIONER BALCH: We have the same 

15 language. We a c t u a l l y have June of 2013, as st a t e d 

16 i n the below-grade tank s e c t i o n . 

17 MR. SMITH: Okay. 

18 CHAIRPERSON BAILEY: So now what's labeled 

19 as 4 comes up, becomes number ( 1 ) . 

20 COMMISSIONER BLOOM: We can delete A i n 

21 f r o n t of "Timing Requirements," c o r r e c t , so t h a t 

22 would be E? 

23 CHAIRPERSON BAILEY: Yes . 

24 And " T i m i n g Requ i rements f o r C l o s u r e . " 

25 Here , we a re d e a l i n g w i t h a permanent p i t i n t h e 
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1 next paragraph. 

2 Oh, f i r s t , before we leave (1), l e t ' s 

3 delete environmental bureau. 

4 And then the f o l l o w i n g paragraph becomes 

5 labeled under ( 2 ) . 

6 COMMISSIONER BALCH: We can delete --we 

7 can accept the d e l e t i o n of t h a t l a s t sentence i n E, 

8 correct? 

9 CHAIRPERSON BAILEY: Yes, I believe we 

10 can. 

11 COMMISSIONER BLOOM: I thought t h a t was 

12 d e a l t w i t h elsewhere. 

13 CHAIRPERSON BAILEY: Yes. 

14 Okay. Before we leave, what has become of 

15 paragraph ( 1 ) , t h a t t a l k s about closure of permanent 

16 p i t w i t h i n 60 days? I have a note t h a t i t might 

17 c o n f l i c t w i t h the d e f i n i t i o n i n paragraph -- on 

18 page 3 f o r d e f i n i t i o n s . 

19 COMMISSIONER BLOOM: So you t h i n k t h a t 

20 might c o n f l i c t w i t h the d e f i n i t i o n of permanent p i t ? 

21 I thought we had addressed t h a t somewhere else. 

22 COMMISSIONER BALCH: A l o t of places we 

23 made the 60 days, and then one 60-day extension 

24 p o s s i b l e . 

25 CHAIRPERSON BAILEY: Okay. I'm not 
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1 f i n d i n g i t . I'm not seeing t h a t there i s a c o n f l i c t 

2 anymore, so we have obviously taken care of t h a t . 

3 So we can go down t o the next paragraph 

4 t h a t begins: "An operator s h a l l close any other 

5 pe r m i t t e d temporary p i t , " and we've t a l k e d about 

6 t h a t t h i s morning. And we agreed t o accept the 

7 language of t h i s paragraph, which i s now labeled 

8 number ( 2 ) . 

9 COMMISSIONER BLOOM: Doesn't the beginning 

10 of (2) create a c o n f l i c t because -- "An operator 

11 s h a l l close any other p e r m i t t e d temporary p i t w i t h i n 

12 s i x months." 

13 COMMISSIONER BALCH: You know, I t h i n k 

14 t h a t --

15 COMMISSIONER BLOOM: They might not have 

16 s i x months, but they would have t o do i t w i t h i n t h a t 

17 time, r i g h t ? I f somebody has a temporary p i t and 

18 uses i t f o r three months they could have s i x months 

19 t o close i t --

20 COMMISSIONER BALCH: Instead of w i t h i n --

21 COMMISSIONER BLOOM: -- but i f they had a 

22 temporary p i t t h a t ' s serving a number of wel l s and 

23 they go out t o ten months they don't have an extr a 

24 s i x , i f t h i s i s okay. 

25 CHAIRPERSON BAILEY: This could run up 
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1 against whether or not t o extend t h a t one year. I f 

2 they close t h a t l a s t -- or i f they release t h a t l a s t 

3 d r i l l i n g r i g a month before t h a t year i s up. 

4 Because they have 60 days t o remove the f l u i d , so 

5 there i s t h a t p o t e n t i a l t h a t they would run up 

6 against t h a t one-year time l i n e . 

7 COMMISSIONER BLOOM: Before they get t o 

8 the s i x months. I t h i n k t h a t ' s okay. I don't t h i n k 

9 t h a t ' s a --

10 COMMISSIONER BALCH: This i s -- t h i s i s 

11 a l l closure, r i g h t ? I don't t h i n k i t ' s a problem. 

12 CHAIRPERSON BAILEY: Okay. So we can 

13 leave t h a t paragraph. 

14 COMMISSIONER BLOOM: I s t h a t okay f o r the 

15 purpose of m u l t i - w e l l f l u i d management p i t s ? 

16 COMMISSIONER BALCH: Well, t h a t was my 

17 next question, was: Do we need t o have a t h i r d 

18 d e f i n i t i o n , or do we j u s t add m u l t i - w e l l management 

19 up there w i t h the permanent p i t ? 

20 CHAIRPERSON BAILEY: I n our d e f i n i t i o n f o r 

21 m u l t i - w e l l f l u i d management we r e q u i r e i t t o be 

22 closed -- may remain i n use u n t i l a l l w e l l s w i t h 

23 approved a p p l i c a t i o n f o r permit t o d r i l l are 

24 i d e n t i f i e d or completed. Extensions f o r APDs go t o 

25 hearing. 
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1 COMMISSIONER BALCH: And again, t h i s i s 

2 j u s t closure. 

3 CHAIRPERSON BAILEY: Why does i t say "any 

4 other"? Why do we have "other"? Because i t was 

5 r e f e r r i n g back t o those deleted paragraphs. We can 

6 delete the word "other" f o r sure. 

7 I t would be "a pe r m i t t e d -- s h a l l close a 

8 per m i t t e d temporary p i t or f l u i d management p i t . " 

9 COMMISSIONER BALCH: That's one 

10 p o s s i b i l i t y . The other p o s s i b i l i t y i s t o have i t s 

11 own sentence. But v i r t u a l l y every other way t h a t 

12 we've t r e a t e d t h i s i s permanent p i t or --

13 COMMISSIONER BLOOM: I beli e v e f o r 

14 consistency he should add "temporary m u l t i - w e l l 

15 f l u i d management p i t " t o the one above. 

16 COMMISSIONER BALCH: You can delete what's 

17 h i g h l i g h t e d . 

18 CHAIRPERSON BAILEY: Okay. And then the 

19 paragraph above would be dea l i n g w i t h permanent 

20 p i t s . We could add the words "or m u l t i - w e l l f l u i d 

21 management p i t " up at the top. 

22 COMMISSIONER BLOOM: We can get r i d of 

23 "other," also, r i g h t ? 

24 CHAIRPERSON BAILEY: Yes. 

25 "Within 60 days of cessation of 
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2 Well, the problem there i s we have the 

3 Santa Fe o f f i c e approving permanent p i t s and 

4 m u l t i - f l u i d management. 

5 

6 

COMMISSIONER BALCH: Okay. So i t needs 

new paragraph. 

a 

7 

8 

CHAIRPERSON BAILEY: " I n accordance w i t h 

closure plan approved by the appropriate o f f i c e . " 

a 

9 COMMISSIONER BLOOM: Okay. Does 

10 "permitted" serve any purpose i n e i t h e r (1) or (2) •? 

11 Are there unpermitted t h a t are d e a l t w i t h elsewhere? 

12 COMMISSIONER BALCH: There are other 

13 issues f o r unpermitted. 

14 CHAIRPERSON BAILEY: Just i n case there' s 

15 one out there t h a t i s a l e f t o v e r from many years 

16 past, probably. 

17 So we scrat c h "of the permanent" i n the 

18 middle l i n e there. "Cessation of operation of the 

19 p i t , " so scratch "permanent." 

20 Yes? Are we okay? 

21 COMMISSIONER BLOOM: Yes. 

22 CHAIRPERSON BAILEY: Okay. We can go on 

23 down t o what was (6) and now becomes ( 3 ) . 
| 

24 COMMISSIONER BLOOM: Can we get r i d of 

25 t h a t 2008 language? 
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CHAIRPERSON BAILEY: I t seems t o me l i k e 

2 we can. 

3 COMMISSIONER BLOOM: So i t would j u s t be: 

4 "An operator s h a l l close a d r y i n g pad used f o r a 

5 closed-loop system..." 

6 CHAIRPERSON BAILEY: Well, we are not 

7 p e r m i t t i n g those anymore, anyway. 

8 COMMISSIONER BLOOM: That's r i g h t . So we 

9 can get r i d of t h a t . That was due w i t h i n s i x 

10 months. So get r i d of anything from "permitted" t o 

11 the end of "NMAC." I s t h a t r i g h t ? 

12 COMMISSIONER BALCH: That would be 

13 appropriate, I t h i n k . 

14 CHAIRPERSON BAILEY: Yes. 

15 We are bkay w i t h the r e s t of t h a t 

16 paragraph? 

17 COMMISSIONER BLOOM: What about the l a s t 

18 sentence? I'm j u s t wondering how t h a t shakes out i n 

19 terms of variance or exceptions. 

20 CHAIRPERSON BAILEY: Yes. That would be 

21 the variance. So t h a t means t h a t we can j u s t delete 

22 t h a t l a s t sentence. 

23 COMMISSIONER BALCH: Well, we 

24 d i f f e r e n t i a t e d extension g r a n t i n g i n other places 

25 d i f f e r e n t l y than a variance. I t seems t o me th a t a 
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1 variance would be i f you wanted a d i f f e r e n t 

2 extension or an a d d i t i o n a l extension. 

3 A l o t of places we say enclosed w i t h i n 60 

4 days, the appropriate d i v i s i o n d i s t r i c t o f f i c e may 

5 grant an extension of 6 0 days. 

6 I f you don't s p e c i f i c a l l y s t a t e the amount 

7 of time of the extension, i t ' s up t o the variance, 

8 and t h a t could be a longer p e r i o d of time. 

9 COMMISSIONER BLOOM: I t could be longer, 

10 you're saying? 

11 COMMISSIONER BALCH: Well, i t could be 

12 i n d e f i n i t e . 

13 COMMISSIONER BLOOM: Yeah. 

14 COMMISSIONER BALCH: So I t h i n k l e a v i n g i n 

15 the time periods b f extensions would not r e a l l y be 

16 l i k e a variance; t h a t t h a t would be an expectation 

17 t h a t i f you close i t , i n X amount of time you may 

18 have X amount more time granted a d m i n i s t r a t i v e l y 

19 without going through a v a r i a t i o n or exception 

20 process. 

21 CHAIRPERSON BAILEY: And then a variance 

22 would come i n a f t e r t h a t extension. 

23 COMMISSIONER BALCH: I f they say we need 

24 three months or we need seven months, then they are 

25 l o o k i n g f o r a variance. 
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1 COMMISSIONER BLOOM: Yeah. 

2 CHAIRPERSON BAILEY: I agree w i t h t h a t . 

3 So we w i l l keep t h a t l a s t sentence. 

4 Okay. Going on t o what becomes 

5 paragraph ( 4 ) , "Closure of a below-grade tank." We 

6 can delete the "permitted" because below-grade tanks 

7 are no longer p e r m i t t e d ; they're r e g i s t e r e d . 

8 Okay. We don't have t r a n s i t i o n a l 

9 p r o v i s i o n s anymore, so we can't --

10 COMMISSIONER BALCH: Well, we s t i l l do 

11 have a June 13 deadline. 

12 CHAIRPERSON BAILEY: That's r i g h t . Okay. 

13 COMMISSIONER BALCH: But we may want 

14 these -- there's c e r t a i n l y a l o t of t h i s language 

15 t h a t ' s not requ i r e d . 

16 You may want t o keep what's i n green and 

17 then p o i n t i t t o the appropriate paragraph. 

18 CHAIRPERSON BAILEY: Yes, because the red 

19 i s d u p l i c a t i v e of what's i n green. 

2 0 COMMISSIONER BLOOM: Now, do we want t o 

21 change 60 days t o s i x months? 

22 COMMISSIONER BALCH: You know, I t h i n k a 

23 l o t of the testimony t h a t had t o do w i t h time l i n e s 

24 was r e a l l y f o r o p e r a t i o n a l c o n s t r a i n t s . You had 

25 examples of you can't get a t r u c k out there because 
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1 a l l the CDLs are d r i v i n g b r i n e t r u c k s . 

2 The r i s k component of the tank, and t o 

3 some degree of even the p i t , i s r e a l l y during the 

4 o p e r a t i o n a l phase where you have f l u i d s i n them. We 

5 have addressed those time l i n e s w i t h 60 days. 

6 The request has been made f o r a change t o 

7 s i x months. Really, the empty tank i s not p r o v i d i n g 

8 a r e a l r i s k . 

9 COMMISSIONER BLOOM: Does i t d r a i n w i t h i n 

10 60 days? 

11 COMMISSIONER BALCH: Well, t h a t ' s a good 

12 question. 

13 CHAIRPERSON BAILEY: I'm loo k i n g at the 

14 o p e r a t i o n a l requirements f o r below-grade tanks i n 

15 Section 12 D concerning below-grade tanks. 

16 I don't see -- we have monthly 

17 i n s p e c t i o n s . We have prevention of overtopping. We 

18 have demonstration of i n t e g r i t y and r e p a i r of damage 

19 and closure, according t o what we are working w i t h 

20 now. 

21 COMMISSIONER BALCH: Okay. So maybe the 

22 t h i n g t o do would -- you have a 60-day requirement 

23 f o r d r a i n i n g i t and then s i x months f o r removal. 

24 COMMISSIONER BLOOM: "An operator s h a l l 

25 d r a i n a below-grade tank w i t h i n 60 days." 
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1 CHAIRPERSON BAILEY: "Shall remove a l l 

2 contents," r a t h e r than say " d r a i n . " "Shall remove 

3 a l l contents of the below-grade tank." 

4 COMMISSIONER BALCH: We had t h a t before. 

5 CHAIRPERSON BAILEY: And i n f a c t , I t h i n k 

6 t h i s language, r a t h e r than having t o reinvent the 

7 wheel, i t ' s somewhere i n the deleted pages having t o 

8 do w i t h closure of below-grade tanks. 

9 COMMISSIONER BALCH: Okay. 

10 CHAIRPERSON BAILEY: On page 28 we have 

11 "Closure methods f o r below-grade tanks." And the 

12 f i r s t three paragraphs, I t h i n k , are very 

13 appropriate f o r closure of a below-grade tank, 

14 because i t deals w i t h removal of l i q u i d s and sludge, 

15 disposing of the tank i t s e l f , r e c l a i m i n g i n the 

16 manner approved, and removal of o n - s i t e equipment 

17 associated w i t h i t , because there's so much t h a t ' s 

18 j u s t l e f t on the l o c a t i o n so many times. 

19 COMMISSIONER BALCH: Okay. 

2 0 CHAIRPERSON BAILEY: What do the 

21 commissioners t h i n k about wholesale copying of those 

22 f i r s t 3 paragraphs of the o r i g i n a l p i t -- r u l e 

23 concerning closure methods f o r below-grade tanks? 

24 COMMISSIONER BALCH: I would support t h a t . 

25 COMMISSIONER BLOOM: That looks good. 
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1 CHAIRPERSON BAILEY: Okay. Can you f i n d 

2 t h a t , Theresa, on page 28, E? 

3 Those f i r s t three paragraphs. And put 

4 those i n Section 13, where we were discussing 

5 below-grade tanks i n paragraph ( 4 ) . 

6 COMMISSIONER BALCH: Do we want t o borrow 

7 the header from that? 

8 CHAIRPERSON BAILEY: Sure. 

9 COMMISSIONER BALCH: I t b a s i c a l l y says: 

10 "Closure method f o r below-grade tanks." 

11 CHAIRPERSON BAILEY: So we could delete 

12 e v e r y t h i n g t h a t ' s --

13 COMMISSIONER BALCH: "Closure methods f o r 

14 below-grade tanks." 

15 CHAIRPERSON BAILEY: So the red words i n 

16 the t i t l e t here, (4) should be deleted. 

17 "Shall close a below-grade tank w i t h i n " --

18 do we want 6 0 days or s i x months? 

19 COMMISSIONER BALCH: I don't see why s i x 

2 0 months would be a problem. Once you remove the 

21 m a t e r i a l you have removed the r i s k of t r a n s p o r t of 

22 any m a t e r i a l s . 

23 CHAIRPERSON BAILEY: Okay. I f we p o i n t i t 

24 t o the f o l l o w i n g paragraph ( 1 ) . So w i t h i n s i x 

25 months f o l l o w i n g completion of removal of the 
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1 l i q u i d s and sludge. 

2 COMMISSIONER BALCH: Really, at the time 

3 you remove the l i q u i d s i t ' s s t i l l i n operation. 

4 CHAIRPERSON BAILEY: Not neces s a r i l y . I t 

5 may not be r e c e i v i n g any new, but i t ' s --

6 COMMISSIONER BALCH: But i t ' s f u l f i l l i n g 

7 i t s duty as a tank t o store l i q u i d s . 

8 CHAIRPERSON BAILEY: Well, i t ' s j u s t 

9 s t o r i n g again. So how should t h a t language go? 

10 "An operator s h a l l close below-grade tank 

11 w i t h i n s i x months of completion of paragraph (1) 

12 below." 

13 Now, I know you are going t o have t o 

14 replace t h a t w i t h a r e a l c i t a t i o n . I understand 

15 t h a t . 

16 COMMISSIONER BALCH: I would say "a 

17 closure, as defined," and then p o i n t . 

18 CHAIRPERSON BAILEY: Okay. 

19 COMMISSIONER BALCH: "Closure methods f o r 

20 below-grade tanks" then becomes subheading (5)? 

21 CHAIRPERSON BAILEY: Not a l l of i t . Only 

22 the paragraph (1) down below. 

23 COMMISSIONER BALCH: How do we r e a l l y want 

24 t h i s structured? I t should be c l e a r . 

25 COMMISSIONER BLOOM: I t looks l i k e i t 
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might be 19.15.17.13 NMAC. 

2 CHAIRPERSON BAILEY: "Within s i x months of 

3 completion of closure method defined," and then 

4 scratch the r e s t of the sentence. 

5 COMMISSIONER BLOOM: Scratch everything 

6 a f t e r t h a t NMAC. 

7 CHAIRPERSON BAILEY: Yes. 

8 COMMISSIONER BALCH: Why don't we j u s t 

9 p o i n t i t t o the paragraph r i g h t below? 

10 CHAIRPERSON BAILEY: Yes.' 

11 COMMISSIONER BALCH: So i t seems l i k e 

12 merging t h a t paragraph below up there might be a 

13 l i t t l e more c l e a r . 

14 So we can j u s t say: "An operator s h a l l 

15 close a below-grade tank w i t h i n s i x months o f , " and 

16 then use the "removal of l i q u i d s and sludge from --

17 removal of l i q u i d and sludge." 

18 COMMISSIONER BLOOM: "An operator s h a l l 

19 close a below-grade tank w i t h i n s i x months of 

20 cessation of the tank's operation"? 

21 COMMISSIONER BALCH: There's k i n d of two 

22 t h i n g s I'm not sure t h a t we are c l e a r on about here. 

23 The f i r s t i s , when does a tank go out of 

24 service, which t o me i s r e a l l y an o p e r a t i o n a l 

25 d e c i s i o n . 
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1 CHAIRPERSON BAILEY: Uh-huh. 

2 COMMISSIONER BALCH: Because you may have 

3 i t s i t there f o r a few months doing nothing, but 

4 then use i t again i n the s p r i n g . 

5 COMMISSIONER BLOOM: Could i t say --

6 COMMISSIONER BALCH: I would j u s t say 

7 something l i k e : "An operator s h a l l close a 

8 below-grade tank w i t h i n s i x months of" --

9 COMMISSIONER BLOOM: Cessation of 

10 operations? 

11 COMMISSIONER BALCH: -- "cessation of 

12 operations." 

13 COMMISSIONER BLOOM: Do you want the 

14 l i q u i d s and sludge removal w i t h i n 60 days of 

15 cessation of operation? 

16 COMMISSIONER BALCH: Yes, I t h i n k so. 

17 COMMISSIONER BLOOM: Well, i f we -- could 

18 (4) j u s t be closure methods f o r below-grade tanks, 

19 and then we'd say w i t h i n -- (1) would be: "Within 

20 60 days of cessation of operations the operator 

21 s h a l l remove l i q u i d s and sludge," and then (2) would 

22 be: "Within s i x months the operator w i l l remove the 

23 below-grade tank"? 

24 COMMISSIONER BALCH: I n the manner 

25 s p e c i f i e d i n ( 3 ) . That would be much c l e a r e r . 
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1 COMMISSIONER BLOOM: Theresa, l e t ' s go up 

2 t o (4) and say -- j u s t put -- take "Closure methods 

3 f o r below-grade tanks" and b r i n g t h a t up r i g h t a f t e r 

4 (4) . Make i t a f t e r the (4) . 

5 COMMISSIONER BALCH: And then --

6 COMMISSIONER BLOOM: A c t u a l l y , make t h a t 

7 ( 1 ) . A c t u a l l y , use the (1) t h a t ' s already there. 

8 COMMISSIONER BALCH: I t h i n k the t h i n g t o 

9 do i s delete the r e s t of what's i n (4) and then j u s t 

10 modify ( 1 ) , ( 2 ) , and ( 3 ) . 

11 COMMISSIONER BLOOM: Okay. 

12 CHAIRPERSON BAILEY: And then t h a t 

13 sentence goes away. 

14 And then we i n s e r t the words. And then 

15 paragraph (1) would read: "The operator s h a l l 

16 remove l i q u i d s and sludge w i t h i n 6 0 days of 

17 cessation of operations." 

18 I t would be " w i t h i n 60 days o f . " 

19 COMMISSIONER BLOOM: Do you want t o put 

20 t h a t i n the f r o n t ? 

21 CHAIRPERSON BAILEY: Yes, i t ' s r e a l l y 

22 awkward. 

23 COMMISSIONER BALCH: "Within 60 days of 

24 the cessation of operations." 

25 COMMISSIONER BLOOM: Yes, j u s t put t h a t at 
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2 COMMISSIONER BALCH: And then a comma. 

3 COMMISSIONER BLOOM: Yes, t h a t ' s good. 

4 And then (2) below would be --

5 CHAIRPERSON BAILEY: "Within s i x months of 

6 cessation of operations." Okay. 

7 

8 

COMMISSIONER BLOOM: Could we b r i n g (3) 

as p a r t of (2) , so i t ' s covered w i t h i n s i x months? 

up 

9 CHAIRPERSON BAILEY: I l i k e t h a t . 

10 Okay. That takes care of closure of 

11 below-grade tank. 

12 We can now move on t o what becomes 

13 paragraph ( c ) . Well, becomes number (5) , a c t u a l l y , 

14 f o r closure of m u l t i - w e l l f l u i d management p i t , 

15 w i t h i n s i x months from the date. 

16 We have two options here. The second 

17 o p t i o n removes d r i l l i n g and r e l i e s on cessation of 

18 s t i m u l a t i o n operations. 

19 COMMISSIONER BALCH: These are f o r 

20 d r i l l i n g . 

21 CHAIRPERSON BAILEY: Right. 

22 COMMISSIONER BLOOM: We should probably 

23 work o f f of the --

24 CHAIRPERSON BAILEY: The top paragraph, 

25 and delete the bottom paragraph there i n green. 
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1 Are we okay w i t h that? 

2 COMMISSIONER BLOOM: Do we want a -- I'm 

3 sorry. Do we need " d r i l l i n g " on (5)? 

4 COMMISSIONER BALCH: No, d r i l l i n g needs t o 

5 go. 

6 COMMISSIONER BLOOM: I'm j u s t wondering, 

7 w i t h respect t o the m u l t i - w e l l f l u i d management 

8 p i t s , I t h i n k t h a t ' s c o r r e c t . I t would be a l l w e l l s 

9 i d e n t i f i e d i n the permit, r i g h t ? Because t h a t w i l l 

10 t a l k about any the plan of development or... 

11 COMMISSIONER BALCH: Yeah. And the APD i s 

12 r e a l l y what provides the time l i n e . 

13 CHAIRPERSON BAILEY: And the l i s t of w e l l s 

14 w i t h approved APDs. 

15 COMMISSIONER BLOOM: Yes. So t h a t should 

16 work, then. 

17 CHAIRPERSON BAILEY: Yes, I t h i n k so. 

18 COMMISSIONER BALCH: And we have allowed 

19 six-month extensions f o r every other closure, so 

20 there's no reason not t o leave i t here. 

21 COMMISSIONER BLOOM: Yes. I t ' s i n the 

22 s p e c i f i c a t i o n of permanent p i t s . So... 

23 CHAIRPERSON BAILEY: Okay. And then we 

24 come t o s i t e contouring and reclamation. 

25 Do we want t o handle t h a t now or a f t e r 
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1 lunch? 

2 COMMISSIONER BALCH: Why don't we -- i f 

3 you don't mind, i f we could handle t h a t a f t e r lunch. 

4 I'm going t o take a w i l d guess and assume we are 

5 going t o be here tomorrow morning. 

6 CHAIRPERSON BAILEY: I would assume so, i f 

7 f o r no other reason than t o review i n t o t a l what 

8 we've done, as I have done, t o ensure t h a t we have 

9 consistency and i t ' s proper. 

10 Okay. So s h a l l we take a break and come 

11 back at 1:00? Would t h a t give you adequate time? 

12 (A recess was taken from 11:42 a.m. t o 

13 1:01 p.m.) 

14 CHAIRPERSON BAILEY: We'll go back on the 

15 record. 

16 When we broke f o r lunch we had come t o 

17 Section F of 13, deali n g w i t h "Reclamation of p i t 

18 l o c a t i o n s , o n - s i t e b u r i a l l o c a t i o n s , and dr y i n g pad 

19 l o c a t i o n s . " 

20 And the f i r s t t o p i c under t h a t i s "Site 

21 Contouring." 

22 I f you w i l l r e c a l l very e a r l y i n the 

23 discussions, we put the d e f i n i t i o n f o r "restore " i n 

24 h i g h l i g h t e d yellow. Because as f a r as I have found, 

25 the use of the word "r e s t o r e " i s used only i n t h i s 
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1 paragraph, i n about the seventh l i n e down, which 

2 says -- where i t says: "The operator s h a l l 

3 s u b s t a n t i a l l y r e s t o r e the impacted surface area t o 

4 the c o n d i t i o n . " 

5 The d e f i n i t i o n f o r " r e s t o r e " means "to 

6 r e t u r n the s i t e t o i t s former c o n d i t i o n i n the 

7 manner and t o the extent r e q u i r e d by app l i c a b l e 

8 p r o v i s i o n s t o t h i s r u l e . " 

9 So I t h i n k at t h i s p o i n t we could e i t h e r 

10 remove the yellow from the d e f i n i t i o n of re s t o r e or 

11 use a d i f f e r e n t term i n t h i s paragraph. 

12 COMMISSIONER BLOOM: Madam Chair, are you 

13 moving t o accept the d e f i n i t i o n of restore? 

14 CHAIRPERSON BAILEY: Yes, I am. 

15 COMMISSIONER BLOOM: I t h i n k t h a t would be 

16 acceptable. 

17 COMMISSIONER BALCH: I t h i n k as long as we 

18 are c a r e f u l not t o -- as Dr. Buchanan would say --

19 w e l l , as he said i n h i s testimony -- forced 

20 reclamation, t o be completely r e s t o r e d t o e x a c t l y 

21 the way i t was before, i t may not be the best t h i n g 

22 i n a l l cases. 

23 CHAIRPERSON BAILEY: I t may not. But we 

24 need t o be very c a r e f u l about what requirements we 

25 do put on. 
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1 COMMISSIONER BALCH: Well, I t h i n k i n 

2 r e t u r n i n g t o i t s former c o n d i t i o n , and then w i t h the 

3 q u a l i f i e r s i n the manner and t o the extent required, 

4 reclamations does take care of i t . 

5 Where I'm saying we need t o be c a r e f u l i s 

6 t o make sure t h a t we -- we don't w r i t e a r e g u l a t i o n 

7 t h a t says you do a l i s t of t h i n g s , where t h a t l i s t 

8 of best p r a c t i c e s may a l t e r i n some f u t u r e . 

9 COMMISSIONER BLOOM: Mr. Balch, also on 

10 page 3 8 the language reads t h a t : "The operator 

11 s h a l l s u b s t a n t i a l l y r e s t o r e . " I t h i n k t h a t leaves 

12 some room. 

13 COMMISSIONER BALCH: Right. 

14 CHAIRPERSON BAILEY: Okay. So may we go 

15 back t o the d e f i n i t i o n s on page 2 f o r r e s t o r e and 

16 remove the yellow h i g h l i g h t e d area? 

17 COMMISSIONER BALCH: And also the 

18 d e l e t i o n . 

19 CHAIRPERSON BAILEY: Well, keep the 

20 d e f i n i t i o n . Okay. 

21 So then we are back t o page 36. And i f 

22 the r e s t of t h a t paragraph of s i t e contouring meets 

23 our approval... 
24 COMMISSIONER BLOOM: D (2) up above, I 

25 guess I am not sure what t h a t i s r e f e r r i n g back t o . 
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Well, D (2) i n the 

2 proposed m o d i f i c a t i o n s i s --has t o do w i t h 

3 r e p o r t i n g the exact l o c a t i o n f o r an on - s i t e b u r i a l . 1 

4 I'm not sure what t h a t would have t o do w i t h t h i s , j 

5 as w e l l . 

6 CHAIRPERSON BAILEY: Placement of s o i l 

7 cover comes on the next page, so i t ' s a c t u a l l y F j 
i 

8 (2) . 
1 
i 

9 COMMISSIONER BALCH: I t h i n k i t ' s j 

10 
l 

r e f e r r i n g t o the paragraph two paragraphs down. 

11 CHAIRPERSON BAILEY: Yes. That i s where 

12 s o i l cover designs are discussed. On the next page { 

13 below the green l i n e i t says "the above," " S o i l j 

14 cover designs." 

15 COMMISSIONER BALCH: I t would be F (2) . j 

16 CHAIRPERSON BAILEY: Page 37. j 

17 COMMISSIONER BLOOM: 1 
S h a l l we read through j 

18 s o i l cover designs? I guess we could j u s t wait I 

19 u n t i l we get there. i 

20 CHAIRPERSON BAILEY: I t h i n k w e ' l l have j 

21 some changes i n i t . 

22 COMMISSIONER BLOOM: Yeah. 

23 COMMISSIONER BALCH: I don't t h i n k we j 

24 1 
p o i n t e d t o i t , and re f e r e n c i n g i t i s f i n e . 

25 CHAIRPERSON BAILEY: Okay. And the 
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1 recontour t h a t approximates the o r i g i n a l . Because 

2 i t approximates i t , i t doesn't have t o be exact, and 

3 blends w i t h the surrounding topography and 

4 revegetated according t o F (3) , and F (3) i s j u s t a 

5 couple of paragraphs down. 

6 COMMISSIONER BLOOM: That's very good. 

7 CHAIRPERSON BAILEY: So are we okay w i t h 

8 t h a t paragraph, the f i r s t one under s i t e contour? 

9 COMMISSIONER BLOOM: Yes. 

10 COMMISSIONER BALCH: Yes. 

11 CHAIRPERSON BAILEY: Then we go t o 

12 subparagraph ( b ) , which i n s e r t s the word 

13 "recontouring" as open f o r a l t e r n a t i v e s , as long as 

14 the a l t e r n a t i v e prevents erosion, p r o t e c t s f r e s h 

15 water, p u b l i c h e a l t h , and the environment. 

16 COMMISSIONER BLOOM: I agree w i t h t h a t . 

17 And I t h i n k i t addresses against some of the other 

18 concerns t h a t you had, Mr. Balch. 

19 COMMISSIONER BALCH: Yes. I t h i n k i t ' s 

2 0 important t o have t h a t a b i l i t y . The goal i s t o 

21 prevent erosion. 

22 COMMISSIONER BLOOM: Absolutely. Okay. 

23 CHAIRPERSON BAILEY: So t h a t paragraph i s 

24 acceptable. 

2 5 And then we w i l l go t o the new paragraph 
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1 ( c ) , which would allow areas t h a t are needed f o r 

2 production operations or subsequent d r i l l i n g t o be 

3 compacted, covered, paved, or otherwise s t a b i l i z e d 

4 and maintained, which I t h i n k i s a sensible way t o 

5 handle reclamation on a w e l l s i t e , i f i t ' s going t o 

6 be i n use i n the f u t u r e . 

7 COMMISSIONER BLOOM: I would agree w i t h 

8 t h a t . We heard some testimony t o t h a t e f f e c t . 

9 COMMISSIONER BALCH: Again, you are r e a l l y 

10 j u s t wanting t o make sure you are not running water 

11 o f f the pad i n t o an area where... 

12 CHAIRPERSON BAILEY: Okay. So a l l of t h i s 

13 Section (1) f o r s i t e contouring i s approved. 

14 And then we can go t o s o i l cover designs. 

15 Now, I have some concerns over number (2) 

16 (a) f o r the s o i l cover, where the p i t contents or 

17 contaminated s o i l have been removed t o replace only 

18 w i t h 1 f o o t of t o p s o i l or s u i t a b l e vegetation. 

19 COMMISSIONER BLOOM: I understand your 

20 concerns there. Have you thought of some p o t e n t i a l 

21 language t h a t would b e t t e r meet our goals? 

22 CHAIRPERSON BAILEY: Well, a c t u a l l y , I 

23 have. I would b e l i e v e t h a t we were shown i n many 

24 d i f f e r e n t ways by several d i f f e r e n t people t o 

25 t e s t i f y t h a t i n order t o ensure t h a t s a l t does not 
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1 r i s e t o the surface we need t o have 4 fe e t of 

2 m a t e r i a l from the surface t o the source of the s a l t . 

3 COMMISSIONER BALCH: Are we looking at 2 

4 (a) or (2) (b) ? 

5 CHAIRPERSON BAILEY: We are looking at 

6 both of them, a c t u a l l y . 

7 COMMISSIONER BALCH: Okay. 

8 CHAIRPERSON BAILEY: (2) (b) requires the 

9 4 fe e t of non-waste. 

10 COMMISSIONER BALCH: You know, i n -- f o r 

11 (2) (a), o r i g i n a l l y , there was a model t h a t had some 

12 l i m i t s t h a t a l l of us wanted put there. 

13 But I t h i n k the way we addressed t h a t was 

14 r e a l l y t o -- f o r s u b s t a n t i a l reclamation, i f there 

15 were more contaminants t h a t were there, j u s t t o be 

16 covered by 1 f o o t . 

17 So I t h i n k (a) s t i l l covers t h a t case, and 

18 we wouldn't have a s i t u a t i o n where we would be 

19 burying the s a l t at less than a f o o t or around a 

2 0 f o o t . 

21 CHAIRPERSON BAILEY: But we also t a l k e d 

22 about the r o o t i n g zone f o r revegetation, f o r some of 

23 the deeper-rooted shrubs such as the four-wing 

24 s a l t b r u s h . 

25 COMMISSIONER BALCH: But I t h i n k we're 
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1 going t o remove a l l the contaminations. So I t h i n k 

2 i t says a f o o t --

3 CHAIRPERSON BAILEY: Uh-huh. 

4 COMMISSIONER BALCH: - - o r the background 

5 thickness. So the background thickness would be 

6 appropriate f o r v e g e t a t i o n t h a t i s already i n the 

7 area. 

8 CHAIRPERSON BAILEY: We have a p i t , we 

9 have removed the p i t . This doesn't c a l l f o r 

10 b a c k f i l l i n g of 3-foot of clean m a t e r i a l . This says 

11 you can have a p i t , recontour i t so i t blends w i t h 

12 the topography, and put a f o o t . 

13 COMMISSIONER BALCH: But t h i s i s also a 

14 d r y i n g pad l o c a t i o n . 

15 CHAIRPERSON BAILEY: I t ' s not only a 

16 d r y i n g pad. 

17 COMMISSIONER BALCH: Well, I mean i t could 

18 also be a d r y i n g pad l o c a t i o n where i t would not be 

19 appropriate t o b u i l d a mound w i t h 4 f e e t of m a t e r i a l 

20 above i t . 

21 COMMISSIONER BLOOM: Tha t ' s a good p o i n t . 

22 Maybe we need t o segregate those. 

23 COMMISSIONER BALCH: I agree w i t h you. I f 

24 t h e r e ' s i s a p i t , then you would want t o make sure 

25 you have m a t e r i a l f o r p l a n t s t o - -
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1 CHAIRPERSON BAILEY: Adequate r o o t i n g . I 

i 
i 

2 COMMISSIONER BALCH: -- adequate r o o t i n g J 
3 down t o 4 f e e t . 

4 CHAIRPERSON BAILEY: Right. 

5 COMMISSIONER BALCH: And there was an 

6 awful l o t of testimony throughout the r e d i r e c t 

7 examination of Dr. Buchanan on t h a t subject 

8 p a r t i c u l a r l y . 

9 CHAIRPERSON BAILEY: But f o r the d r y i n g 

10 pad area --

11 COMMISSIONER BALCH: You're probably going 

12 t o --

13 CHAIRPERSON BAILEY: -- and I can 

14 understand how t h a t should be, yes. 

15 COMMISSIONER BALCH: You're j u s t going t o 
j 

16 scrape up a few inches of s o i l i f your t e s t i s j 
i 

17 negative. I 

18 CHAIRPERSON BAILEY: Then why don't we 

19 separate out d r y i n g pad areas from other conditions j 

2 0 i n which we would be removing p i t contents? J 

21 COMMISSIONER BALCH: I'm loo k i n g at | 

22 reclamation of p i t , A; o n - s i t e b u r i a l l o c a t i o n s , A; 

23 d r y i n g pad l o c a t i o n s . So, yes, they are not i n the | 

24 same category. 

25 CHAIRPERSON BAILEY: Good. 

1 
i 
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Okay. The s o i l cover f o r closures of 

2 d r y i n g p i t areas, the areas. 

3 COMMISSIONER BLOOM: Drying pad areas? 

4 CHAIRPERSON BAILEY: Or closures of d r y i n g 

5 pads associated w i t h closed-loop systems. 

6 COMMISSIONER BALCH: Could I make a 

7 suggestion f o r c l a r i t y ? 

8 CHAIRPERSON BAILEY: Uh-huh. 

9 COMMISSIONER BALCH: That we have a (2) 

10 and a (3) here, and t h a t (2) would regard the d r y i n g 

11 pad areas and then have (a) as a subparagraph; and 

12 then have a (3) , which would have paragraph ( b ) . 

13 CHAIRPERSON BAILEY: S o i l cover designs 

14 f o r p i t s ? 

15 COMMISSIONER BALCH: Yes. 

16 COMMISSIONER BLOOM: Say t h a t again. So 

17 one w i l l be f o r p i t s and the other --

18 COMMISSIONER BALCH: One w i l l be f o r p i t s 

19 and o n - s i t e b u r i a l . The other one w i l l be f o r 

20 d r y i n g pad l o c a t i o n s . 

21 CHAIRPERSON BAILEY: So i t w i l l be --

22 " S o i l cover designs f o r d r y i n g p i t s associated w i t h 

23 closed-loop systems," would be the t i t l e of ( 2 ) . 

24 COMMISSIONER BALCH: Yes. 

25 MR. SMITH: Could you repeat t h a t , please? 
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1 CHAIRPERSON BAILEY: "Associated w i t h 

2 closed-loop systems." 

3 I can accept i t as i t i s w r i t t e n now. 

4 Then we would i n s e r t , a f t e r ( a ) , ( 3 ) : 

5 " S o i l cover designs..." 

6 COMMISSIONER BLOOM: I t h i n k f o r (a) we 

7 would have t o change the language t o : "The s o i l 

8 closures where the operator has removed the d r y i n g 

9 pad." 

10 CHAIRPERSON BAILEY: Yes. 

11 COMMISSIONER BALCH: Or remediated down 

12 i n t o the s o i l . 

13 CHAIRPERSON BAILEY: Yes. 

14 COMMISSIONER BALCH: I t h i n k i t would be 

15 "where the operator has remediated the contaminated 

16 s o i l t o the d i v i s i o n ' s s a t i s f a c t i o n . " 

17 COMMISSIONER BLOOM: Theresa, i n (2) (a) 

18 we would change " p i t contents" t o "drying pad." 

19 COMMISSIONER BALCH: I t h i n k you would 

2 0 a c t u a l l y j u s t say "where the operator," and then 

21 remove "has removed the p i t contents or" --

22 CHAIRPERSON BAILEY: Don't f o r g e t " p i t . " 

23 " P i t " has t o be removed. 

24 COMMISSIONER BALCH: That's what I mean. 

25 So the p a r t she has h i g h l i g h t e d , I t h i n k i f we 
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1 remove t h a t , i t w i l l make sense. "Where the 

2 operator has remediated the contaminated s o i l t o the 

3 d i v i s i o n ' s s a t i s f a c t i o n . " 

4 COMMISSIONER BLOOM: I t might not 

5 nec e s s a r i l y be contaminated s o i l . 

6 COMMISSIONER BALCH: Okay. You're r i g h t . 

7 So you would have t o have "remove the d r y i n g pad." 

8 COMMISSIONER BLOOM: So should " p i t 

9 contents" be changed t o "drying pad"? 

10 COMMISSIONER BALCH: This would be an 

11 "and," wouldn't i t , i n s tead of "or"? 

12 CHAIRPERSON BAILEY: We could go back and 

13 look at the deleted language on page 28 t h a t t a l k e d 

14 about closure methods f o r closed-loop systems, which 

15 a c t u a l l y doesn't give us a whole l o t of help. 

16 COMMISSIONER BALCH: Okay. Maybe i f you 

17 replace the "or" a f t e r "drying pad" w i t h "and i f 

18 necessary, remediate contaminated s o i l " ? That would 

19 take care of t h a t . 

20 I t h i n k t h a t ' s a l l the components. There 

21 may s t i l l need t o be some wordsmithing t h a t needs t o 

22 be done. 

23 CHAIRPERSON BAILEY: "Has removed the 

24 d r y i n g pad contents and l i n e r . " 

25 COMMISSIONER BALCH: "And l i n e r . " 
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1 COMMISSIONER BLOOM: Yes, t h a t would be 

2 con s i s t e n t . 

3 COMMISSIONER BALCH: A comma a f t e r "drying 

4 pad." 

5 CHAIRPERSON BAILEY: Yes. 

6 COMMISSIONER BALCH: And then "contents" 

7 would be p l u r a l . 

8 CHAIRPERSON BAILEY: The comma doesn't 

9 make sense. I t ' s "the d r y i n g pad contents and 

10 l i n e r , and i f necessary, remediated." 

11 And i t ' s "remediation t o concentrations 

12 l i s t e d i n Table I . " Because i n Table I I'm going t o 

13 suggest t h a t we have a separate category f o r the 

14 surface t o 4 f e e t f o r concentrations of c h l o r i d e s . 

15 COMMISSIONER BALCH: Okay. 

16 CHAIRPERSON BAILEY: So i f we replace t h a t 

17 language of -- yes. "And i f necessary, remediated 

18 t o the concentrations f o r surface l i s t e d i n 

19 Table I . " 

2 0 COMMISSIONER BALCH: Would t h a t be 

21 "remediated t o the concentration s p e c i f i e d f o r 

22 surface closure l i s t e d i n Table I"? 

23 CHAIRPERSON BAILEY: However we want t o 

24 put t h a t , sure. 

25 "Specified f o r closure i n Table I . " Okay. 

PAUL BACA PROFESSIONAL COURT REPORTERS 
29742e9b-5271 -4d34-8837-2d40ec67f 166 



Page 3613 

1 "For closure of surface," and then blah, blah, blah. 

2 COMMISSIONER BALCH: I t h i n k i f we j u s t 

3 say " f o r closure i n Table I , " we w i l l make Table I 

4 c l e a r as t o what i s surface. 

5 CHAIRPERSON BAILEY: I agree w i t h t h a t . 

6 Okay. 

7 A pe r i o d a f t e r "Table I . " And then delete 

8 the f o l l o w i n g words "contaminated s o i l t o the 

9 d i v i s i o n ' s s a t i s f a c t i o n . " 

10 COMMISSIONER BALCH: And then i n the 

11 second l i n e , "concentration" should be p l u r a l 

12 because we're t a l k i n g about more than one 

13 COMMISSIONER BLOOM: Probably a comma 

14 a f t e r "Table I . " 

15 CHAIRPERSON BAILEY: A l l r i g h t . 

16 Yes. I t h i n k we have taken care of t h a t . 

17 Then the t i t l e f o r (3) would be " S o i l 

18 cover designs f o r " --

19 COMMISSIONER BALCH: That would go back t o 

20 the o r i g i n a l t i t l e --

21 CHAIRPERSON BAILEY: -- p i t s ? 

22 COMMISSIONER BALCH: -- f o r the most p a r t . 

23 COMMISSIONER BLOOM: Go up t o F, the t i t l e 

24 there f o r "Reclamation of p i t l o c a t i o n s , o n - s i t e 

25 b u r i a l l o c a t i o n s , and d r y i n g pad l o c a t i o n s . " 
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COMMISSIONER BALCH: Well, we don't need 

2 the d r y i n g pad l o c a t i o n s . 

3 CHAIRPERSON BAILEY: Okay. So don't put 

4 the word " p i t s " there. 

5 But we go back t o the t i t l e of F and copy 

6 t h a t p o r t i o n t h a t says "Reclamation of p i t 

7 

8 

l o c a t i o n s , o n - s i t e b u r i a l l o c a t i o n s , and below-grade 

tanks," or j u s t "below-grade tanks" go w i t h the... 

9 COMMISSIONER BALCH: You know, I t h i n k 

10 t h a t these below-grade tanks, they are a l i n e d 

11 enclosure, and i t ' s below grade. 

12 CHAIRPERSON BAILEY: Uh-huh. 

13 COMMISSIONER BLOOM: So e s s e n t i a l l y , i t 

14 would be f i l l i n g i n the hole where the tank i s . 

15 COMMISSIONER BALCH: So i t seems t h a t t h i s 

16 would probably be appropriate. I suppose the-

17 worst-case scenario would be you would have t o d i g 

18 out a l i t t l e b i t more m a t e r i a l i f you had a 

19 shallower tank. 

20 CHAIRPERSON BAILEY: I f you have a leak 

21 you're going t o d i g out a s u b s t a n t i a l amount of 

22 m a t e r i a l . 

23 COMMISSIONER BALCH: Well, i f there i s no 

24 leak? 

25 CHAIRPERSON BAILEY: I f there's no leak --
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COMMISSIONER BALCH: Then you would have 

2 t o d i g a l i t t l e b i t out, i f you had a 3-foot --

3 CHAIRPERSON BAILEY: To b r i n g i t t o 

4 whatever the conc e n t r a t i o n i s , and then put a f o o t 

5 onto i t a f t e r i t ' s been contoured. 

6 So maybe we could include below-grade 

7 tanks w i t h the d r y i n g pad paragraph. 

8 COMMISSIONER BLOOM: Okay. How do we get 

9 back there? I'm sor r y . 

10 CHAIRPERSON BAILEY: The s o i l cover 

11 designs f o r --

12 COMMISSIONER BLOOM: Yes. I j u s t wondered 

13 how -- why we would put i t w i t h closed-loop systems. 

14 CHAIRPERSON BAILEY: Because they would be 

15 shallow. They would not n e c e s s a r i l y need t o be dug 

16 down 4 f e e t , as long as the s o i l beneath the 

17 closed-loop system l i n e r meets the c r i t e r i a t h a t we 

18 w i l l e s t a b l i s h i n Table I f o r surface t o 4 f e e t . 

19 COMMISSIONER BLOOM: I was t h i n k i n g of 

20 some of the p i c t u r e s we saw, I t h i n k i t was i n 

21 NMOGA's pr e s e n t a t i o n , what a below-grade tank looks 

22 l i k e . It'.s probably t h a t the hole might be going 

23 down m u l t i p l e f e e t and... 

24 CHAIRPERSON BAILEY: Well, we are 

25 r e q u i r i n g contouring of everything. 
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1 COMMISSIONER BLOOM: Yes. 

2 COMMISSIONER BALCH: I t h i n k t h a t the 

3 below-grade tanks probably are going t o have t o f i t 

4 i n e i t h e r t h e i r own category or i n w i t h p i t s . 

5 Because I r e c a l l those same images. We 

6 are loo k i n g at thi n g s which could -- probably are 

7 not going t o be 1-foot t h i c k . 

8 CHAIRPERSON BAILEY: Okay. 

9 COMMISSIONER BALCH: You are probably 

10 l o o k i n g at a more thorough reclamation, regardless 

11 of the contamination. I t ' s probably going t o have 

12 t o be s u b s t a n t i a l l y b a c k f i l l e d . The d r y i n g pad 

13 l o c a t i o n s w i t h the closed-loop systems, we are 

14 lo o k i n g at something t h a t i s very near surface. 

15 Everything else i s -- has penetrated the ground. 

16 CHAIRPERSON BAILEY: Then I agree. Let's 

17 put below-grade tanks i n the t i t l e f o r --

18 COMMISSIONER BLOOM: ( 3 ) . 

19 CHAIRPERSON BAILEY: -- (3) , yes. 

2 0 So yes, i t ' s there. So now t h a t covers 

21 the universe. 

22 COMMISSIONER BLOOM: I guess t h a t would 

23 become ( 3 ) ( a ) , r i g h t ? 

24 CHAIRPERSON BAILEY: Yes. 

25 COMMISSIONER BLOOM: I t h i n k we need t o 
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1 get t h a t t o r e f l e c t temporary --

2 CHAIRPERSON BAILEY: Well, we have 

3 m u l t i - w e l l --

4 COMMISSIONER BALCH: This would --

5 CHAIRPERSON BAILEY: -- p i t s . 

6 COMMISSIONER BLOOM: I guess i t would. 

7 Okay. 

8 CHAIRPERSON BAILEY: Dr. Buchanan was very 

9 c l e a r t h a t we couldn't and should not have 

10 compacted. 

11 COMMISSIONER BLOOM: I t h i n k t h a t ' s f i n e 

12 t o remove t h a t , because the closure plan would 

13 address whether i t should be compacted or whatnot. 

14 CHAIRPERSON BAILEY: So l e t ' s delete 

15 "compacted" from t h a t paragraph. 

16 COMMISSIONER BALCH: Yes. 

17 CHAIRPERSON BAILEY: And I have asked t o 

18 have i n s e r t e d -- everywhere else we had 

19 non-waste-containing waste m a t e r i a l t o have 

20 non-waste-uncontain- -- non-waste-containing -- we 

21 have thrown i n the word "uncontaminated." Now, 

22 where does i t belong? 

23 COMMISSIONER BALCH: Between "containing" 

24 and "earthen m a t e r i a l . " 

25 CHAIRPERSON BAILEY: Non-waste-containing 
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2 COMMISSIONER BALCH: Do we need a comma 

3 a f t e r "containing" also? 

4 COMMISSIONER BLOOM: So I guess i t ' s 

5 im p l i e d t h a t the s o i l cover goes on top of the 

6 4 f e e t of non-waste-containing uncontaminated 

7 earthen material? I t ' s maybe not so cl e a r , or i s 

8 th a t included -- i s t h a t going t o be the top f o o t of 

9 the 4 feet? 

10 COMMISSIONER BALCH: I t h i n k t h a t the 

11 4 f e e t i s the depth of b u r i a l . So you could have at 

12 l e a s t -- you would have at l e a s t 1 f o o t of t o p s o i l 

13 or whatever the background was. I f the background 

14 i s 3 f e e t you would have -- 3 f e e t out of your 4 

15 would be t o p s o i l . I f you have 3 inches, then i t 

16 would be 1 f o o t . 

17 CHAIRPERSON BAILEY: I f you wanted t o be 

18 very, very s p e c i f i c , which we do, you could say "the 

19 s o i l cover on the earthen m a t e r i a l s h a l l include 

20 e i t h e r the background," t o be very c l e a r where the 

21 s o i l cover goes. 

22 COMMISSIONER BALCH: Well, I t h i n k i t ' s 

23 p r e t t y c l e a r r i g h t now what i t ' s saying. I f you 

24 have 4 f e e t of m a t e r i a l above your waste, or the 

25 bottom of whatever you have done -- you may have 
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more. For example, i f you have an 8-foot-deep p i t 

2 you would have more than 4 f e e t , because you're 

3 b r i n g i n g up t o ground l e v e l . 

4 But t h i s i s saying t h a t top 4 fe e t has t o 

5 be non-waste-containing uncontaminated earthen 

6 m a t e r i a l , of which some percentage of i t i s going t o 

7 be t o p s o i l . Well, at l e a s t 25 percent of i t i s 

8 going t o be t o p s o i l . 

9 CHAIRPERSON BAILEY: To r e s u l t i n a 

10 minimum of 4 f e e t . 

11 COMMISSIONER BALCH: Yes. So i n p r a c t i c e , 

12 you w i l l probably have more on some s i t e s . 

13 COMMISSIONER BLOOM: I would say: "The 

14 s o i l cover s h a l l include the background thickness," 

15 so i f i t ' s more, you would have more t o p s o i l , and 

16 the minimum i s 1 f o o t . 

17 COMMISSIONER BALCH: Well, I t h i n k i t says 

18 t h a t already. 

19 CHAIRPERSON BAILEY: Whichever i s greater. 

20 COMMISSIONER BALCH: I t says: "The s o i l 

21 cover s h a l l include e i t h e r the background thickness 

22 of t o p s o i l or 1 f o o t of s u i t a b l e m a t e r i a l t o 

23 e s t a b l i s h v e g e t a t i o n of the s i t e , whichever i s 

24 greater." 

25 So i f you had 3 f e e t of background 

PAUL BACA PROFESSIONAL COURT REPORTERS 
29742e9b-5271 -4d34-8837-2d40ec67f166 



1 
Page 3620 

t o p s o i l -- which i s p r e t t y u n l i k e l y . But i f you d i d 

2 you would have t o put 3 f e e t as p a r t of your 4-foot 

3 of earthen m a t e r i a l . I f you had 3 inches, you would 

4 have t o put a f o o t . 

5 COMMISSIONER BLOOM: Okay. I agree. I 

6 t h i n k we are okay. Sorry. 

7 CHAIRPERSON BAILEY: Okay. 

8 COMMISSIONER BLOOM: I t looks l i k e t h a t 

9 other (a) i s an IPA. 

10 CHAIRPERSON BAILEY: The green, I t h i n k --

11 COMMISSIONER BALCH: I t ' s a l t e r n a t e 

12 language. 

13 CHAIRPERSON BAILEY: - - i s a l t e r n a t e , and 

14 we can delete t h a t . 

15 And then ( c ) : "Operator s h a l l construct 

16 the s o i l cover t o the s i t e ' s e x i s t i n g grade and 

17 prevent ponding of water and erosion of the cover 

18 m a t e r i a l . " 

19 Dr. Neeper was very c l e a r about ponding on 

20 the m a t e r i a l . 

21 COMMISSIONER BALCH: Now, t h i s should 

22 a c t u a l l y become ( 4 ) , r i g h t ? 

23 CHAIRPERSON BAILEY: I t can be -- no. I t 

24 needs t o apply t o both s o i l cover designs f o r dr y i n g j 
i 

25 
I 

pads and s o i l cover designs f o r eve r y t h i n g else. 
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1 COMMISSIONER BLOOM: We repeat i t above? 

2 COMMISSIONER BALCH: Well, i t ' s e i t h e r 

3 repeat i t above or make i t i n t o paragraph ( 4 ) . 

4 CHAIRPERSON BAILEY: Let's make i t i n t o 

5 paragraph ( 4 ) . And t h a t way, i t . . . 

6 COMMISSIONER BALCH: I t ' s g l o b a l t o 

7 reclamation. 

8 CHAIRPERSON BAILEY: Yes. 

9 Okay. Then we can go down t o the language 

10 i n green. 

11 We have already addressed t h a t i n "Site 

12 Contouring" up above. That was our paragraph (c) 

13 under s i t e contouring. So I don't see t h a t we need 

14 t o have i t repeated here. Do you? 

15 COMMISSIONER BLOOM: I don't know t h a t we 

16 need t o have i t under s i t e contouring and under s o i l 

17 cover designs. 

18 CHAIRPERSON BAILEY: So s h a l l we delete i t 

19 here? 

20 COMMISSIONER BALCH: E s s e n t i a l l y , i f 

21 you're -- i f you're applying (c) i n s i t e contouring, 

22 then i t would be unneeded u n t i l you got t o the p o i n t 

23 where you are going t o do reclamation, which would 

24 be at some l a t e r time. 

25 CHAIRPERSON BAILEY: Yes. So l e t ' s go 
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1 ahead and delete t h a t paragraph i n t h i s l o c a t i o n . 

2 And t h a t b r i n g s us t o "Reclamation and 

3 Revegetation." 

4 COMMISSIONER BALCH: Which i s now (5) . 

5 CHAIRPERSON BAILEY: And s p e c i f i c a l l y , 

6 l o o k i n g a t : "Reclamation of areas no longer i n use. 

7 A l l areas d i s t u r b e d by the closure of p i t s and 

8 below-grade tanks, except what's needed f o r 

9 subsequent operations, s h a l l be reclaimed as e a r l y 

10 and ne a r l y as p r a c t i c a b l e t o t h e i r o r i g i n a l 

11 c o n d i t i o n f o r t h e i r f i n a l land use, and s h a l l be 

12 maintained t o c o n t r o l dust and minimize erosion t o 

13 the extent p r a c t i c a b l e . " 

14 Can we accept t h a t i n t r o d u c t o r y paragraph 

15 under (5) (a)? 

16 I t h i n k i t allows f o r p a r t i a l reclamation 

17 of a w e l l s i t e , l e a v i n g open only those areas t h a t 

18 are needed f o r continued use of operations. 

19 Are we i n agreement t o leave (5) (a)? 

20 COMMISSIONER BLOOM: Yes. 

21 COMMISSIONER BALCH: Yes. 

22 CHAIRPERSON BAILEY: (5) ( b ) : "Topsoils 

23 and subsoils replaced t o the o r i g i n a l r e l a t i v e 

24 p o s i t i o n s and contour as near as p r a c t i c a b l e t o 

25 achieve erosion c o n t r o l and long-term s t a b i l i t y . 
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1 The area w i l l then be reseeded i n the f i r s t 

2 favorable growing season f o l l o w i n g closure of a p i t 

3 or pad or tank." 

4 Can we accept t h a t paragraph? 

5 COMMISSIONER BALCH: I'm not sure i f , i n 

6 the f i r s t sentence, we r e a l l y need the "as near as 

7 p r a c t i c a b l e . " 

8 CHAIRPERSON BAILEY: Because we e a r l i e r 

9 referenced approximating the o r i g i n a l contouring. 

10 COMMISSIONER BALCH: And I t h i n k t h a t the 

11 goal -- and I bel i e v e we could probably give you 

12 about 50 c i t a t i o n s from Dr. Buchanan's testimony --

13 was t o achieve erosion c o n t r o l and long-term 

14 s t a b i l i t y , not t o mesh the contour as close as you 

15 could. 

16 CHAIRPERSON BAILEY: But we don't want t o 

17 allow moonscapes, e i t h e r , where we have 15-foot 

18 holes i n the ground where a p i t used t o be. 

19 So what -- we could replace "as near as 

20 p r a c t i c a b l e " t o the same language t h a t we used i n 

21 s i t e contouring. So i t says: "Shall be replaced t o 

22 t h e i r o r i g i n a l r e l a t i v e p o s i t i o n s and contoured t o 

23 the approximate o r i g i n a l contour, t o prevent erosion 

24 c o n t r o l . " 

25 COMMISSIONER BALCH: I t h i n k t h a t would be 
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1 b e t t e r than "as near as p r a c t i c a b l e . " 

2 CHAIRPERSON BAILEY: Well, i t r e f l e c t s and 

3 i s consistent w i t h the language t h a t we have i n F 

4 (1) (a) . "And contour t o the approximate o r i g i n a l 

5 contouring." 

6 Are we happy w i t h t h a t now? 

7 MR. SMITH: I t h i n k you could j u s t put, 

8 a f t e r " p o s i t i o n s , " "and t o the approximate o r i g i n a l 

9 contour." 

10 CHAIRPERSON BAILEY: Yes. That makes a 

11 l o t of sense. 

12 COMMISSIONER BALCH: Can I -- I would l i k e 

13 t o read a c i t a t i o n , i f I could f i n d i t , from 

14 Dr. Buchanan. 

15 He d i d n ' t l i k e the term "approximate 

16 o r i g i n a l c o n f i g u r a t i o n , " t h a t was i n the Rule 17. 

17 And we are s o r t of around t h a t same ki n d of language 

18 here. He l i k e d " f i n a l surface c o n f i g u r a t i o n . " But 

19 I would l i k e t o look at h i s c i t a t i o n r e a l quick, i f 

2 0 you don't mind. 

21 I've h i g h l i g h t e d i t f o r a reason. I can't 

22 remember why. 

23 CHAIRPERSON BAILEY: We need t o get i t 

24 r i g h t , so we can c e r t a i n l y take time f o r you t o look 

25 i t up. 
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1 COMMISSIONER BALCH: And i f you want t o 

2 look, I have i t on page 833, l i n e s 1 through 12. 

3 A c t u a l l y , the discussion s t a r t s on 

4 page 832, l i n e 19. And Dr. Buchanan i s asking --

5 he's being asked the question under d i r e c t : 

6 "Now, before you move on t o the questions 

7 about erosion, a l o t of times i n older reclamation 

8 p r a c t i c e we t a l k e d about r e s t o r i n g things t o i t s 

9 n a t u r a l or o r i g i n a l contour. 

10 " I f the o r i g i n a l n a t u r a l contour i s not 

11 geomorphically s t a b l e , i s t h a t a good idea?" 

12 And Dr. Buchanan responds: 

13 "That i s r i g h t , i t ' s not. I t i s not a 

14 good idea, and we d i d t h a t i n the e a r l y years. We 

15 AOC'd everything: Approximate o r i g i n a l contour, 

16 AOC. By law we were t o AOC. 

17 "And you know what we did? We FSC'd i t . 

18 That's not i n here, so j u s t w r i t e i t down, the 

19 l e t t e r s , FSC, f i n a l surface c o n f i g u r a t i o n . We went 

20 from AOC t o a f i n a l surface c o n f i g u r a t i o n t h a t was 

21 s t a b l e . 

22 "Generally, w i t h the f i n a l FSC" --

23 This i s another question of him: 

24 "Generally, w i t h the f i n a l FSC, as you 

25 j u s t said, we were t r y i n g t o approximate the 
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1 o r i g i n a l contour t o the extent we can, but we take 

2 out those features of i t t h a t may have made i t 

3 geomorphically unstable?" 

4 Answer: "We are t r y i n g t o get away from 

5 the i n s t a b i l i t y . " 

6 CHAIRPERSON BAILEY: I t h i n k we need t o 

7 understand t h a t Dr. Buchanan was t a l k i n g from the 

8 p o i n t -- the viewpoint of coal surface mining 

9 reclamation. Because when he says t h a t by law they 

10 had t o do i t a c e r t a i n way, t h a t i s under the SMCRA, 

11 which i s what -- surface mining c o n t r o l and 

12 reclamation. And i n the discussions f o r coal 

13 surface mining reclamation, the problems w i t h the 

14 benches, t h a t were developed as a p a r t of the 

15 approximate o r i g i n a l contours, were not s t a b l e . 

16 And so there has been a b i t -- large 

17 change i n the -- t h a t philosophy, as f a r as I 

18 understand i t . 

19 So when he i s t a l k i n g about the geomorphic 

20 s t a b i l i t y , I don't t h i n k he's t a l k i n g about 15-foot 

21 holes i n the ground. 

22 COMMISSIONER BALCH: No, I don't t h i n k he 

23 i s . I don't t h i n k t h a t -- and we want t o make sure 

24 t h a t t h a t doesn't happen. Although I would suspect 

25 t h a t t h a t wouldn't be stab l e and would c e r t a i n l y 
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1 allow p o o l i n g anyway, so i t would not be allowed. 

2 CHAIRPERSON BAILEY: I agree w i t h you 

3 there. 

4 COMMISSIONER BALCH: I t h i n k t h a t he was 

5 asked a number of questions around t h i s issue, also, 

6 on cross-examination. 

7 COMMISSIONER BLOOM: I don't t h i n k there's 

8 any disagreement here t h a t we want t o f i n d contours 

9 t h a t help w i t h erosion c o n t r o l , p a r t i c u l a r l y i f they 

10 are not --

11 COMMISSIONER BALCH: Well, I'm j u s t saying 

12 we want t o -- how can we say i t c o r r e c t l y , I t h i n k 

13 i s probably the l a r g e r issue. 

14 CHAIRPERSON BAILEY: I t h i n k so. I t h i n k 

15 t h a t we don't have an issue w i t h recontouring where 

16 i t ' s not e x a c t l y matching f o o t by f o o t of the 

17 contour, but so t h a t we are not a l l o w i n g ponding or 

18 moonscapes or blowouts. 

19 COMMISSIONER BLOOM: Could we say 

20 "replaced t o the o r i g i n a l r e l a t i v e p o s i t i o n and 

21 contour, and so t h a t erosion c o n t r o l and long-term 

22 s t a b i l i t y are achieved," along those l i n e s ? 

23 COMMISSIONER BALCH: Well, I guess I was 

24 j u s t saying the language t h a t we had i n there might 

25 imply some other r e g u l a t o r y or s t a t u t o r y meaning, 
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1 t h i s "approximate o r i g i n a l contour." 

2 COMMISSIONER BLOOM: I mean, maybe we're 

3 t a l k i n g about t r y i n g t o do two t h i n g s . One i s 

4 g e t t i n g back t o o r i g i n a l r e l a t i v e p o s i t i o n s and 

5 contours, but also so as t o prevent erosion and 

6 ponding and allow f o r long-term s t a b i l i t y , or 

7 something along those l i n e s , and s p e l l i t out t h a t 

8 way so t h a t a l l of those t h i n g s are considered. 

9 COMMISSIONER BALCH: And I t h i n k he c a l l e d 

10 i t f i n a l surface c o n f i g u r a t i o n . And you're t r y i n g 

11 t o -- b a s i c a l l y , i t ' s a m o d i f i c a t i o n . We're t r y i n g 

12 t o approximate the o r i g i n a l contour t o the extent we 

13 can, but we take out those features of i t t h a t may 

14 have made i t geomorphically unstable. So we are 

15 making i t b e t t e r than i t was before f o r erosion 

16 c o n t r o l , p o o l i n g , whatever you want. 

17 COMMISSIONER BLOOM: A l l r i g h t . I s there 

18 some language t h a t comes t o mind t h a t can get us 

19 there? I'm w i l l i n g t o support i t . 

20 CHAIRPERSON BAILEY: I am, too, but l e t ' s 

21 j u s t f i n d the words. 

22 COMMISSIONER BALCH: Well, I t h i n k I -- my 

23 only concern, and maybe t h i s i s -- maybe I have j u s t 

24 been l i s t e n i n g t o the lawyers too much, so you can 

25 help me i f I'm -- I'm j u s t walking down some 
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unnecessary path. 

2 MR. SMITH: I would l i k e t o say, f i r s t of 

3 a l l , t h a t ' s not r e a l l y p o s s i b l e , t o l i s t e n t o the 

4 lawyers too much. 

5 COMMISSIONER BALCH: AOC i s a term t h a t i s 

6 known out there i n reclamation, t h a t they have an 

7 a b b r e v i a t i o n f o r i t . So i f we use the words here, 

8 "approximates the o r i g i n a l contour," somebody 

9 reading t h a t from a reclamation standpoint could say 

10 oh, AOC. That's what w e ' l l do, or t h a t ' s what we 

11 have t o do. 

12 Whereas Dr. Buchanan's emphasis was on an 

13 FSC, which i s a f i n a l surface c o n f i g u r a t i o n t h a t was 

14 s t a b l e . 

15 CHAIRPERSON BAILEY: So we could say 

16 " t o p s o i l s and subsoils s h a l l be replaced t o t h e i r 

17 o r i g i n a l r e l a t i v e p o s i t i o n s and contoured t o achieve 

18 erosion c o n t r o l and long-term s t a b i l i t y . " 

19 See, t h a t ' s d e l e t i n g almost a l l of th a t 

20 sentence. 

21 COMMISSIONER BLOOM: That would be good. 

22 To contour so as t o --

23 CHAIRPERSON BAILEY: Just delete a l l the 

24 way down t o "achieve erosion c o n t r o l . " 

25 COMMISSIONER BLOOM: And add a "so as t o . " 
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1 MR. SMITH: The one t h i n g t h a t you leave 

2 o f f there maybe i s -- i t allows f o r the change, does 

3 i t not, the way you have i t , i n surface water 

4 patterns? 

5 You could have erosion c o n t r o l and 

6 long-term s t a b i l i t y and s t i l l p r e t t y d r a s t i c a l l y 

7 change surface water flow. 

8 You may t h i n k t h a t ' s okay, but I'm j u s t --

9 t h a t ' s one t h i n g t h a t seems t o me t h a t you lose by 

10 t a k i n g out the language of " o r i g i n a l contouring." 

11 CHAIRPERSON BAILEY: Which i s the 

12 j u s t i f i c a t i o n f o r r e q u i r i n g AOC i n many d i f f e r e n t 

13 areas, mining and et cetera. 

14 COMMISSIONER BALCH: But I t h i n k i f you 

15 are r e p l a c i n g i t t o o r i g i n a l r e l a t i v e p o s i t i o n s you 

16 are more or less f o l l o w i n g the r u l e t h a t you are 

17 t r y i n g t o make i t f i t i n w i t h the surrounding 

18 t e r r a i n . But you are also l o o k i n g at i t w i t h a mind 

19 of l i m i t i n g erosion and being s t a b l e i n the 

20 long-term. Because i f you're going t o sequester 

21 m a t e r i a l there you want i t t o be stab l e as long as 

22 p o s s i b l e ; forever, i d e a l l y . 

23 MR. SMITH: You could put i n , i n order t o 

24 avoid the problem t h a t you were t h i n k i n g of, "to 

25 achieve erosion c o n t r o l , long-term s t a b i l i t y , and 
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1 p r e s e r v a t i o n of surface f l o w p a t t e r n s , " or something 

2 l i k e t h a t , i f t h a t ' s something t h a t you want t o do. 

3 COMMISSIONER BLOOM: Do you guys want t o 

4 re s t o r e surface flow patterns? 

5 CHAIRPERSON BAILEY: I f they are 

6 est a b l i s h e d by nature. 

7 COMMISSIONER BALCH: Yes. 

8 Well, what I was lo o k i n g f o r i n the 

9 d e f i n i t i o n , t o be honest, was -- because there was a 

10 l o t of dialogue w i t h Dr. Buchanan about how best 

11 p r a c t i c e s and reclamation have changed over time. 

12 I f we want a r e g u l a t i o n t h a t i s going t o 

13 l a s t a wh i l e , we don't want t o be too narrow and 

14 c o n s t r a i n the a b i l i t y of people t o generate new best 

15 p r a c t i c e s . 

16 What we are i n t e r e s t e d i n , I t h i n k -- what 

17 I'm i n t e r e s t e d i n from a r e g u l a t o r y p o i n t of view --

18 i s the end r e s u l t which i s s t a b i l i t y . I don't want 

19 p o o l i n g , I don't want erosion. 

20 CHAIRPERSON BAILEY: And by the a d d i t i o n 

21 of the suggested language " f o r p r e s e r v a t i o n of 

22 surface flow p a t t e r n s , " t h a t would prevent unusual 

23 or d i f f e r e n t erosions of the surrounding areas t h a t 

24 would be impacted by changes made f o r --

25 COMMISSIONER BALCH: You don't want t o 
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2 everything else around i t erode away. 

3 CHAIRPERSON BAILEY: Uh-huh. So I t h i n k 

4 i t would be a good idea t o include t h a t language 

5 concerning the p r e s e r v a t i o n of surface flow 

6 pa t t e r n s . 

7 Do you two agree? 

8 COMMISSIONER BLOOM: Does t h a t add 

9 anything t o the concept of long-term s t a b i l i t y ? 

10 COMMISSIONER BALCH: Well, I t h i n k i t 

11 does. 

12 COMMISSIONER BLOOM: Doesn't long-term 

13 s t a b i l i t y include p r e s e r v a t i o n of surface flow 

14 patterns? 

15 CHAIRPERSON BAILEY: Not necessarily. 

16 Long-term s t a b i l i t y can be i n f e r r e d t o only apply t o 

17 t h a t s p e c i f i c l o c a t i o n where the surface flow 

18 pa t t e r n s would encompass a l a r g e r area and create 

19 the concept of impact outside of t h a t s p e c i f i c 

2 0 l o c a t i o n . 

21 COMMISSIONER BALCH: An example might be 

22 you could have a small t r i b u t a r y t o a -- you know, 

23 some f o u r t h order of t r i b u t a r y t o an arroyo t h a t 

24 cuts across one corner of your area t h a t you are 

25 re c l a i m i n g . 
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1 I f you take t h a t and you then d i r e c t i t 

2 completely around your area you have done something 

3 t o achieve erosion c o n t r o l f o r your s p e c i f i c area. 

4 But t h a t d i v e r s i o n from the n a t u r a l channeling or 

5 the flow of the surface water could then cause more 

6 erosion somewhere else, and you don't want t o have 

7 t h a t happen e i t h e r . 

8 So I t h i n k t h a t ' s a good a d d i t i o n . 

9 COMMISSIONER BLOOM: People understand 

10 what t h a t means? 

11 MR. SMITH: I t should probably be "surface 

12 water f l o o d p a t t e r n s . " 

13 CHAIRPERSON BAILEY: Uh-huh. 

14 COMMISSIONER BALCH: I t h i n k people l i k e 

15 Dr. Buchanan, who are doing these reclamations, 

16 would --

17 CHAIRPERSON BAILEY: They would understand 

18 t h i s . 

19 COMMISSIONER BALCH: -- understand t h i s 

2 0 mandate. 

21 COMMISSIONER BLOOM: Okay. 

22 COMMISSIONER BALCH: I t ' s not t o do an 

23 AOC, I guess i s what I was concerned about. 

24 CHAIRPERSON BAILEY: Then we can go t o the 

25 next paragraph ( c ) : "Reclamation of a l l di s t u r b e d 
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1 areas no longer i n use s h a l l be considered 

2 complete," so t h i s i s f i n a l e v a l u a t i o n , "when a l l 

3 ground surface a c t i v i t i e s have been completed and 

4 a l l d i s t u r b e d areas have e i t h e r been b u i l t on, 

5 compacted, covered, paved, or otherwise s t a b i l i z e d 

6 t o minimize erosion, or a uniform v e g e t a t i v e cover 

7 has been established." 

8 There was some discussion about having 

9 "compacted" i n there and the a b i l i t y of some 

10 operators t o not ever revegetate i f they j u s t 

11 compact the whole t h i n g . 

12 COMMISSIONER BALCH: Well, the way i t 

13 reads gives you compaction as an o p t i o n t o --

14 CHAIRPERSON BAILEY: Yes. 

15 COMMISSIONER BALCH: -- instead o f. 

16 CHAIRPERSON BAILEY: Instead o f. 

17 COMMISSIONER BALCH: And not j u s t f o r 

18 s p e c i f i c cases, but f o r any case. 

19 CHAIRPERSON BAILEY: For anything. Yes. 

2 0 COMMISSIONER BALCH: Maybe there are 

21 s p e c i f i c cases where compacting would be the most 

22 appropriate t h i n g t o do, at l e a s t i n the i n t e r i m . 

23 CHAIRPERSON BAILEY: I f the 

24 a f t e r - r e c l a m a t i o n land use i s a parking l o t , w e l l , 

25 yeah, you want t o compact i t . But i f i t ' s 
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1 rangeland, as so much of the land i s down i n the 

2 southeast, compaction i s not appropriate, and paving 

3 i s n ' t a ppropriate. 

4 COMMISSIONER BALCH: Well, there was a 

5 good amount of discussion about reclamation. Some 

6 of the concerns t h a t were brought up by Mr. Jantz on 

7 cross-examination, and also by Dr. Neeper, of h i s 

8 cross-examination of himself, was about what happens 

9 i f you b u i l d your b a s k e t b a l l court on top of t h a t 

10 s i t e , and then 3 0 years from now i t no longer has 

11 t h a t purpose --

12 CHAIRPERSON BAILEY: Right. 

13 COMMISSIONER BALCH: -- then who i s 

14 responsible f o r the reclamation, or do you even know 

15 i f there's a s i t e t h a t needs reclamation? 

16 And I t h i n k those were the two concerns 

17 t h a t were brought up. 

18 COMMISSIONER BLOOM: I t h i n k another one 

19 of -- maybe Dr. Neeper brought i t up i n h i s f i n d i n g s 

20 of f a c t -- i s t h a t i t would seem l i k e because of 

21 t h a t -- or i n the middle, you can e i t h e r compact, 

22 cover, or pave, or you could do a vege t a t i v e 

23 r e s t o r a t i o n . 

24 So I can imagine something where the only 

25 conceivable use -- w e l l , not t o mention too much --
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1 a l o t of land t h a t has a pad on i t i s -- or p i t on 

2 i t -- i s only going t o be simply used f o r grazing. 

3 And i t makes i t sound l i k e you can get away from 

4 doing v e g e t a t i v e cover i f you decide t o compact 

5 cover or pave. 

6 COMMISSIONER BALCH: Well, we have --we 

7 have already had language a l i t t l e b i t e a r l i e r on i n 

8 t h i s s e c t i o n t h a t allowed f o r p a r t i a l -- p a r t i a l 

9 recovery, at l e a s t i n the i n t e r i m . 

10 And sometimes, when you're -- when you're 

11 contemplating one of these long paragraphs i t helps 

12 me t o go back and look at what -- what i s being 

13 intended. 

14 What i s being intended, I t h i n k , i s t h a t 

15 you w i l l v e g e t a t i v e l y reclaim, unless you have some 

16 s p e c i f i c good reason t o do so -- and here's the 

17 important language -- t h a t would be equa l l y 

18 equivalent or b e t t e r p r o t e c t i o n which, t o me, sounds 

19 l i k e i f you're not doing a vege t a t i v e reclamation 

2 0 you should be seeking a variance. 

21 CHAIRPERSON BAILEY: Uh-huh. 

22 COMMISSIONER BALCH: So you might be able 

23 t o s i m p l i f y t h i s d r a m a t i c a l l y i f you d i s t i l l i t down 

24 t o t h a t , and t h a t would s t i l l a llow someone t o do 

25 something d i f f e r e n t , but they would need t o have i t 
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1 v e t t e d at l e a s t at the d i s t r i c t o f f i c e l e v e l . 

2 CHAIRPERSON BAILEY: So --

3 COMMISSIONER BALCH: I would say when a l l 

4 d i s t u r b e d areas have been reclaimed or otherwise 

5 s t a b i l i z e d i n such a way as t o minimize erosion t o 

6 the extent p r a c t i c a b l e , maybe we'd want t o give i t a 

7 time l i m i t as w e l l . 

8 COMMISSIONER BLOOM: I t h i n k i t ' s l a i d out 

9 p r e t t y w e l l i n (a) above, where we have " s h a l l be 

10 reclaimed as e a r l y and as ne a r l y as p r a c t i c a b l e t o 

11 the o r i g i n a l c o n d i t i o n or t h e i r f i n a l land use." 

12 COMMISSIONER BALCH: Okay. So i f we j u s t 

13 p o i n t t o ( a ) , we might be able t o then go down t o 

14 the s p e c i f i c s of 7 percent cover and whatnot. 

15 CHAIRPERSON BAILEY: I t h i n k t h a t ' s a 

16 great idea. So we would go i n t o (a) and copy the 

17 phrase "or t h e i r f i n a l land use, and s h a l l be 

18 maintained t o c o n t r o l dust and minimize erosion" --

19 no, I'm sor r y . Nevermind. 

20 "Shall be considered complete w i t h a l l 

21 areas -- a l l d i s t u r b e d areas." 

22 We could j u s t delete "and a l l d i s t u r b e d 

23 areas t h a t have e i t h e r been b u i l t on, compacted, 

24 covered, paved, or otherwise s t a b i l i z e d i n such a 

25 way so as t o minimize erosion t o the extent 
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p r a c t i c a b l e . " Delete a l l the way down t o "or a 

2 uniform v e g e t a t i v e cover has been est a b l i s h e d . " 

3 COMMISSIONER BALCH: Because we already 

4 covered the s p e c i f i c cases t h a t we would not need a 

5 variance f o r , and ever y t h i n g else they would need t o 

6 apply f o r a variance. 

7 CHAIRPERSON BAILEY: Yes. 

8 COMMISSIONER BLOOM: So delete " t h a t " and 

9 put i n "and"? 

10 COMMISSIONER BALCH: "And a uniform 

11 v e g e t a t i v e cover has been est a b l i s h e d . " 

12 COMMISSIONER BLOOM: Yeah. I t h i n k t h i s 

13 would be b e t t e r . 

14 CHAIRPERSON BAILEY: Okay. 

15 COMMISSIONER BALCH: And then change the 

16 "or" t o an "and." 

17 CHAIRPERSON BAILEY: Then we have some 

18 a l t e r n a t i v e language here t o i n d i c a t e t h a t -- the 

19 predisturbance standards w i t h f o r b s , shrubs, and 

20 grasses. 

21 COMMISSIONER BLOOM: Somewhere i n here i t 

22 would consider p u t t i n g i n n a t i v e , or something along 

23 t h a t l i n e . I know t h a t ' s a s l i g h t l y charged word 

24 because i t gets i n t o what's n a t i v e . 

25 COMMISSIONER BALCH: Well, we t a l k e d f o r a 
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while about what was n a t i v e on the f i r s t or second 

2 day of d e l i b e r a t i o n . 

3 COMMISSIONER BLOOM: Yes. I s i t n a t i v e t o 

4 the lease or i s i t t o the county or the region? 

5 CHAIRPERSON BAILEY: Or the region or the 

6 e n t i r e western p a r t of the USA. 

7 COMMISSIONER BALCH: What language d i d we 

8 use? Was i t i n a d e f i n i t i o n ? 

9 CHAIRPERSON BAILEY: I t was so e a r l y i n 

10 the d e l i b e r a t i o n i t seems l i k e i t may have been. 

11 COMMISSIONER BALCH: Are we t a l k i n g about 

12 l i f e - f o r m r a t i o i n the d e f i n i t i o n ? " ' L i f e - f o r m 

13 r a t i o ' means the r e l a t i v e percentage of r e g i o n a l l y 

14 n a t i v e p l a n t species i n each of the f o l l o w i n g 

15 q u a l i f i c a t i o n s : shrubs, f o r b s , and grasses." 

16 So i f we wanted t o use our d e f i n i t i o n t h a t 

17 might shorten the t e x t . 

18 COMMISSIONER BLOOM: Predisturbance 

19 l i f e - f o r m r a t i o s ? 

20 COMMISSIONER BALCH: Yes. Well, i t ' s 

21 already there i n the red t e x t , " t h a t r e f l e c t s the 

22 l i f e - f o r m r a t i o . " So I t h i n k t h a t already b u i l d s i n 

23 the -- what we have i n the d e f i n i t i o n , which i s 

24 r e g i o n a l l y n a t i v e . • 

25 CHAIRPERSON BAILEY: I believe the 
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1 d i f f e r e n c e between the l a s t p a r t of the red 

2 sentences and the green i s t h a t i n the red area i t 

3 r e f l e c t s a l i f e - f o r m r a t i o of plus or minus 

4 50 percent of predisturbance l e v e l s , where t h a t 

5 50 percent requirement i s not i n the green wording. 

6 COMMISSIONER BALCH: Okay. 

7 CHAIRPERSON BAILEY: So w i t h the red, the 

8 ve g e t a t i v e cover has t o have t h a t r a t i o , 50 percent 

9 of the predisturbance, and the green only 

10 requires -- doesn't s p e c i f y what those r a t i o s would 

11 be or should be. 

12 COMMISSIONER BALCH: Let me see. I have a 

13 couple of notes on l i f e - f o r m r a t i o . Let me see i f 

14 anything i s rel e v a n t t o the discussion. 

15 CHAIRPERSON BAILEY: Okay. I t appears as 

16 though t h a t language i n the red would more c l o s e l y 

17 approximate what the o r i g i n a l c o n d i t i o n was. 

18 COMMISSIONER BALCH: Dr. Buchanan, when he 

19 was t a l k i n g about l i f e - f o r m r a t i o , was r e a l l y 

20 t a l k i n g about w i t h i n categories: f o r b s , shrubs, 

21 grass. 

22 CHAIRPERSON BAILEY: Then I suggest t h a t 

23 we delete the green language and use what was, 

24 submitted i n the red language, as f a r as the 

25 standards f o r d e f i n i n g the reclamation. 
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1 COMMISSIONER BALCH: Broadly t a k i n g 

2 Dr. Buchanan's testimony was t h a t he wanted 

3 f l e x i b i l i t y . 

4 CHAIRPERSON BAILEY: Yes. But he was also 

5 very c l e a r t h a t those r a t i o s between the f o r b s , 

6 shrubs, and grasses was p a r t of the whole community 

7 of p l a n t s . 

8 So do you agree t h a t we should delete the 

9 area of the sentence i n green? 

10 COMMISSIONER BLOOM: I would agree w i t h 

11 t h a t . 

12 COMMISSIONER BALCH: I t h i n k i t r e s t r i c t s 

13 best p r a c t i c e s . So, yes. 

14 CHAIRPERSON BAILEY: Okay. 

15 COMMISSIONER BLOOM: How do we i n t e r p r e t 

16 the l i f e - f o r m r a t i o of plus or minus 50 percent? I 

17 mean, i t ' s e s s e n t i a l l y saying uniform vegetative 

18 cover t h a t has been es t a b l i s h e d t h a t r e f l e c t s "the 

19 r e l a t i v e percentage of r e g i o n a l l y n a t i v e p l a n t 

20 species i n each of the f o l l o w i n g c l a s s i f i c a t i o n s : 

21 shrubs, f o r b s , and grasses." 

22 Does t h a t mean t h a t there's a 50 percent 

23 d i f f e r e n c e i n the number of shrubs, versus forbs 

24 versus grasses? 

1 25 COMMISSIONER BALCH: The way I read i s i f 
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1 you have -- i f 50 percent of your area was grass 

2 before, t h a t t h i s would allow you t o have 25 t o 

3 75 percent grass a f t e r the reclamation; and 

4 s i m i l a r l y f o r forbs and shrubs. 

5 CHAIRPERSON BAILEY: That was my 

6 i n t e r p r e t a t i o n . 

7 COMMISSIONER BALCH: So i t gives you some 

8 f l e x i b i l i t y i n r e c e i v i n g -- and t h a t may a c t u a l l y 

9 help w i t h a f a s t e r reclamation, because Dr. Buchanan 

10 t a l k e d q u i t e a b i t about the appropriate time t o 

11 seed, appropriate seasons. 

12 COMMISSIONER BLOOM: Okay. I'm good w i t h 

13 i t . 

14 CHAIRPERSON BAILEY: And then the 

15 f o l l o w i n g paragraph (4) says t h a t f e d e r a l or t r i b a l 

16 agencies have the r i g h t t o have t h e i r a l t e r n a t i v e 

17 re v e g e t a t i o n and reclamation o b l i g a t i o n s . 

18 COMMISSIONER BLOOM: That's i n t e r e s t i n g 

19 language. I t c e r t a i n l y makes me t h i n k i f we include 

20 i t here -- or should i t appear elsewhere i n the 

21 document where there are a c t u a l l y other f e d e r a l and 

22 t r i b a l agencies t h a t might have -- but I don't know 

23 where t h a t would be. 

24 COMMISSIONER BALCH: Well, here's my 

25 question. 
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1 COMMISSIONER BLOOM: Do.we footnote t h a t 

2 everywhere? 

3 COMMISSIONER BALCH: I f you have an 

4 a l t e r n a t i v e r e g u l a t o r y or c o n t r a c t u a l requirement, I 

5 t h i n k i t ' s p r e t t y obvious t h a t i f i t ' s s t r i c t e r , 

6 t h a t i t wouldn't c o n f l i c t w i t h what we're t r y i n g t o 

7 do here. 

8 CHAIRPERSON BAILEY: I f i t ' s equal or 

9 b e t t e r . 

10 COMMISSIONER BALCH: I f i t ' s equal or 

11 b e t t e r . 

12 What i f t h e i r requirement i s lesser? Now 

13 a l o t of places i n r e g u l a t i o n s y o u ' l l see language 

14 t o the extent of, you know, t h i s applies -- i f you 

15 have two competing r e g u l a t i o n s the s t r i c t e r one 

16 u s u a l l y a p p l i e s , I b e l i e v e . 

17 I've seen i t i n context of greenhouse gas 

18 at s t a t e l e v e l s versus f e d e r a l l e v e l s , f o r example. 

19 So -- and t h i s i s r e a l l y -- i t seems l i k e a r e a l l y 

20 i n t e r e s t i n g l e g a l t h i n g t o put i n there at the end 

21 of the se c t i o n . 

22 CHAIRPERSON BAILEY: We could add at the 

23 end of the sentence " i f requirements are equal or 

24 b e t t e r t o -- f o r the p r o t e c t i o n of water and the 

25 environment." 
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1 COMMISSIONER BALCH: Could we even do 

2 that? 

3 COMMISSIONER BLOOM: What's b e t t e r i n 

4 the --

5 CHAIRPERSON BAILEY: Yeah. I mean, t h a t ' s 

6 a very r e l a t i v e judgment. 

7 COMMISSIONER BALCH: What happens i f we 

8 w r i t e these reclamation standards f o r p i t s and then 

9 a surface owner or the BLM or a t r i b e says, no, we 

10 want t h i s done instead, and i t ' s not as p r o t e c t i v e 

11 as what we have come up with? 

12 This says t h a t t h e i r requirements would 

13 supersede our requirements. 

14 COMMISSIONER BLOOM: A surface owner could 

15 say, I want some grass t h a t ' s indigenous t o S i b e r i a . 

16 COMMISSIONER BALCH: I want Kentucky 

17 bluegrass so I can play g o l f on i t , or something 

18 l i k e t h a t . 

19 CHAIRPERSON BAILEY: A r e a l - l i f e example 

20 i s t h a t we had an operator who wanted t o not have t o 

21 revegetate because the surface owner happened t o be 

22 a working i n t e r e s t i n the company and di d n ' t want t o 

23 spend the money f o r rev e g e t a t i o n . He owned the 

24 property, he owned the surface, and he said he d i d 

25 not want revegetation, which i s included i n t h i s 
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1 paragraph. 

2 MR. SMITH: You're r e q u i r i n g exceptions, 

3 aren't you, f o r changes i n closure requirements? 

4 COMMISSIONER BALCH: Well, i t depends. 

5 MR. SMITH: That i s , i t couldn't be 

6 addressed w i t h a variance. 

7 COMMISSIONER BALCH: Some things mostly 

8 associated w i t h m u l t i - w e l l and permanent p i t s are at 

9 the exception l e v e l ; most ev e r y t h i n g else i s a 

10 v a r i a t i o n . 

11 On the one hand, we could have a surface 

12 owner t h a t would l i k e something t h a t would exceed 

13 t h i s p r o t e c t i v e l e v e l done. 

14 On the other hand, you may have an example 

15 l i k e Commissioner B a i l e y j u s t gave of somebody 

16 saying j u s t don't r e c l a i m i t at a l l . The problem 

17 there i s you might impact your next-door neighbor. 

18 MR. SMITH: I t h i n k , i n t h a t instance, the 

19 operator would have t o e i t h e r seek an exception or a 

2 0 variance, one of the two. 

21 COMMISSIONER BALCH: At which p o i n t you 

22 wouldn't need t h i s language at a l l . 

23 COMMISSIONER BLOOM: I t h i n k an exception 

24 would work -- I'm sorry, a variance. 

25 COMMISSIONER BALCH: Well, i f i t ' s a 
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1 variance you don't need the language at a l l . 

2 CHAIRPERSON BAILEY: And t h i s happens time 

3 and again on f e d e r a l lands, where t h e i r reclamation 

4 requirements have, i n the past, been very d i f f e r e n t 

5 from what the OCD reclamation requirements were. 

6 I f we make i t i n t o an exception or a 

7 variance we have a l o t of OCD personnel spending a 

8 l o t of time saying, yeah, i t ' s f e d e r a l . Go ahead 

9 and do what they say. Yeah, i t ' s f e d e r a l . You 

10 know, permit a f t e r permit a f t e r permit. 

11 COMMISSIONER BALCH: Do you t h i n k i t ' s 

12 b e t t e r t o leave t h i s language and then add an 

13 "equivalent or b e t t e r p r o t e c t i o n " ? 

14 CHAIRPERSON BAILEY: I t h i n k so, i f t h a t 

15 i s enforceable. 

16 COMMISSIONER BLOOM: And i t might be good 

17 t o leave i n f e d e r a l and t r i b a l . But do you want t o 

18 leave i n s p e c i f i c agreements w i t h surface owners? 

19 CHAIRPERSON BAILEY: And anything having 

20 t o do w i t h the surface owner becomes a variance or 

21 an exception. I s t h a t what we choose t o do? 

22 COMMISSIONER BALCH: I t h i n k i t would be 

23 a -- a variance would be the way t o go, because most 

24 of t h i s s t u f f you would be -- i t should be p r e t t y 

25 obvious i f someone comes up and says we want t o . . . 
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1 CHAIRPERSON BAILEY: Not revegetate at 

2 a l l , which i t got kicked up t o Santa Fe. 

3 COMMISSIONER BALCH: Well, i f they said 

4 not revegetate at a l l because we are going t o do 

5 t h i s and i t ' s going t o be -- going t o provide 

6 equivalent or b e t t e r p r o t e c t i o n . Then i f i t ' s c l e a r 

7 t h a t i t would, then the d i v i s i o n d i s t r i c t o f f i c e 

8 would say okay. I f not, they would k i c k i t 

9 u p s t a i r s , r i g h t ? 

10 CHAIRPERSON BAILEY: I f they j u s t i f y i t 

11 t h a t way, yes. 

12 COMMISSIONER BALCH: Well, i f they kept 

13 pushing the issue and they were denied, then i t 

14 would go t o hearing. 

15 CHAIRPERSON BAILEY: Yes. 

16 COMMISSIONER BALCH: And then there would 

17 be the appropriate n o t i f i c a t i o n s and a l l of t h a t . 

18 So my understanding of the s t a t e land 

19 o f f i c e and the surface owner i s t h a t you are 

20 somewhat r e s t r i c t e d i n your -- can you make a -- i t 

21 sounds l i k e the lease agreement had a large impact 

22 on your o p e r a t i o n a l agreements w i t h the companies. 

23 COMMISSIONER BLOOM: Yes. 

24 CHAIRPERSON BAILEY: The land o f f i c e 

25 r e l i e s h e a v i l y on the OCD requirements f o r 
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1 reclamation and veg e t a t i o n . 

2 COMMISSIONER BLOOM: Yes. 

3 CHAIRPERSON BAILEY: So i t ' s not l i k e l y 

4 t h a t you guys would seek t o have some d i f f e r e n t 

5 reclamation standard. 

6 COMMISSIONER BLOOM: No. 

7 COMMISSIONER BALCH: Plus the other 

8 stakeholder, and we're not i n t e r e s t e d i n t h a t 

9 stakeholder. 

10 COMMISSIONER BLOOM: So t h i s was 

11 suggestive language, then? 

12 COMMISSIONER BALCH: I t h i n k i f you j u s t 

13 add --

14 MR. SMITH: You're t a l k i n g about p u t t i n g 

15 something i n t h a t would say, I don't know, provided 

16 t h a t the a l t e r n a t i v e s w i l l provide equal or greater 

17 p r o t e c t i o n t o , and then your l i t a n y the operator may 

18 request a variance t o the rev e g e t a t i o n and 

19 reclamation o b l i g a t i o n under t h i s r u l e --

2 0 COMMISSIONER BALCH: Well, I t h i n k we 

21 would j u s t stop at a f t e r " i f the a l t e r n a t i v e 

22 provides equivalent or b e t t e r p r o t e c t i o n t o f r e s h 

23 water, p u b l i c h e a l t h , and the environment," because 

24 the v a r i a t i o n p a r t of the r u l e s p e c i f i c a l l y says 

25 t h a t i f i t ' s not an exception you can apply f o r a 
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1 variance. 

2 COMMISSIONER BLOOM: What i f we took out 

3 "or imposed by s p e c i f i c agreements w i t h the surface 

4 owners"? 

5 CHAIRPERSON BAILEY: That way, i f a 

6 surface owner has a -- d i f f e r e n t reclamations, they 

7 could seek a variance. 

8 COMMISSIONER BALCH: They could s t i l l go 

9 t o a variance, yeah. 

10 CHAIRPERSON BAILEY: So delete "imposed by 

11 s p e c i f i c agreements w i t h surface owners." That i t 

12 would be "imposed by other a p p l i c a b l e f e d e r a l or 

13 t r i b a l agencies s h a l l supersede these p r o v i s i o n s and 

14 govern the o b l i g a t i o n s . " 

15 MR. SMITH: You are s o r t of pre-assenting 

16 there t o your r e g u l a t i o n being preempted by other 

17 laws, and they may not be. 

18 There may be other laws t h a t speak t o 

19 these s o r t s of o b l i g a t i o n s , but i t doesn't mean t h a t 

20 they n e c e s s a r i l y have a preemptive e f f e c t . 

21 CHAIRPERSON BAILEY: BLM? BLM 

22 requirements f o r operators have preempted OCD 

23 reclamation. 

24 MR. SMITH: On BLM property, I'm sure 

25 t h a t ' s t r u e . 
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1 COMMISSIONER BALCH: And I would guess the 

2 same f o r t r i b a l lands. 

3 MR. SMITH: Well, you have something 

4 a w f u l l y broad here. 

5 CHAIRPERSON BAILEY: That's t r u e . 

6 MR. SMITH: And I would be c a r e f u l about 

7 t a i l o r i n g i t t o what you know about BLM or 

8 supposedly about t r i b e s . 

9 I mean i f you're preempted, you're 

10 preempted. I f you're not, you're not. 

11 COMMISSIONER BLOOM: Yes. Mr. Smith makes 

12 a p o i n t , t h a t i t ' s -- what we are proposing here 

13 doesn't say reve g e t a t i o n or reclamation o b l i g a t i o n s 

14 imposed by the ap p l i c a b l e f e d e r a l or t r i b a l agencies 

15 on t h e i r land when superseding these p r o v i s i o n s . 

16 I t ' s almost saying t h a t i f they supersede they 

17 should go by f e d e r a l or Indian g u i d e l i n e s . 

18 CHAIRPERSON BAILEY: Ah, good catch. 

19 COMMISSIONER BALCH: And I t h i n k i t may 

2 0 not h u r t t o add "provide such a l t e r n a t i v e s t h a t 

21 provide equivalent or b e t t e r p r o t e c t i o n " at the end, 

22 regardless. 

23 COMMISSIONER BLOOM: Let me ask t h i s 

24 question. There was no language of t h i s s o r t 

25 previously? 
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1 CHAIRPERSON BAILEY: No, there wasn't. 

2 COMMISSIONER BLOOM: Was there any ' 

3 testimony as t o why we would want t o add t h i s ? I f 

4 there i s n ' t , maybe we j u s t r e j e c t i t . 

5 COMMISSIONER BALCH: Well, i t ' s -- one of 

6 our mandates i s we have prevention of waste, we have 

7 pr e s e r v a t i o n of c o r r e l a t i v e r i g h t s , and then we 

8 have -- I t h i n k we have 19 or 2 0 other enumerated 

9 things t h a t we are supposed t o do. 

10 And one -- and we have s o r t of d i s t i l l e d 

11 those down t o three broad categories: f r e s h water, 

12 p u b l i c h e a l t h , and the environment. 

13 So I t h i n k the r u l e i s supposed t o be 

14 p r o t e c t i v e of those three t h i n g s i n p a r t i c u l a r , 

15 which broadly encompasses most of our enumerated 

16 r e s p o n s i b i l i t i e s . So I t h i n k you do want t o have 

17 language here t h a t would preclude someone doing less 

18 without seeking a variance t o the r u l e . 

19 COMMISSIONER BLOOM: I t h i n k t h i s maybe 

2 0 opens up more t e r r i t o r y than... 

21 COMMISSIONER BALCH: Well, we c e r t a i n l y 

22 can't leave i t the way i t i s because i t -- and t h i s 

23 i s proposed language. This i s not --

24 COMMISSIONER BLOOM: I'm saying we could 

25 r e j e c t t h i s . 
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COMMISSIONER BALCH: We could r e j e c t the 

2 e n t i r e t h i n g . 

3 COMMISSIONER BLOOM: Then i f anybody wants 

4 t o b r i n g up --

5 CHAIRPERSON BAILEY: Any ki n d of variance. 

6 COMMISSIONER BLOOM:' - - a variance or come 

7 forward and say, w e l l , t h i s i s -- t h i s i s guided by 

8 f e d e r a l g u i d e l i n e . 

9 COMMISSIONER BALCH: BLM says we have t o 

10 do t h i s , the t r i b e says we have t o do t h a t . And 

11 then we have already determined some variances could 

12 be as simple as a phone c a l l t o the d i s t r i c t o f f i c e . 

13 CHAIRPERSON BAILEY: But we don't want 

14 d i s t r i c t personnel t o have t o process and deal w i t h 

15 variances f i l e d because of BLM requirements. 

16 COMMISSIONER BLOOM: So i t could be 

17 "revegetation reclamation o b l i g a t i o n s imposed by 

18 other a p p l i c a b l e f e d e r a l or t r i b a l agencies" --

19 CHAIRPERSON BAILEY: On t h e i r --

20 COMMISSIONER BLOOM: -- "on t h e i r land" --

21 COMMISSIONER BALCH: "On t h e i r land" --

22 CHAIRPERSON BAILEY: -- "on t h e i r managed 

23 land." 

24 COMMISSIONER BLOOM: -- "tha t would 

25 supercede" --
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1 MR. SMITH: Was there any testimony about 

2 e i t h e r r e a l or t h e o r e t i c a l c o n f l i c t s t h a t t h i s r u l e 

3 poses w i t h other regulators? 

4 CHAIRPERSON BAILEY: Not t h a t I r e c a l l . 

5 COMMISSIONER BALCH: There was maybe some 

6 very short discussion around -- around BLM issues, 

7 but nothing s u b s t a n t i v e l y p o i n t i n g at t h i s s e c t i o n . 

8 But t h i s i s a recommended language by the 

9 proponents. 

10 MR. SMITH: No, I understand -- I 

11 understand t h a t . But you know, you want t o make 

12 recommended changes t h a t are supported by the record 

13 before you or t h a t are l o g i c a l extensions of other 

14 changes t h a t are supported by the record before you. 

15 COMMISSIONER BALCH: Well, I t h i n k t h a t 

16 may go back t o the discussion we were having about 

17 p r o t e c t i o n s . We want t o make t h i s r u l e , i n a l l 

18 instances, p r o t e c t i v e . And i f t h i s language i s not 

19 c l e a r on t h a t i t would allow less p r o t e c t i o n . We 

20 can't leave i t i n the way i t ' s w r i t t e n . 

21 MR. SMITH: Do not your variance and 

22 exception p r o v i s i o n s r e q u i r e across the board t h a t 

23 variances and exceptions w i l l be made only t o the 

24 extent t h a t they provide equal or b e t t e r p r o t e c t i o n ? 

25 COMMISSIONER BALCH: Absolutely. 
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1 MR. SMITH: So i f you p u l l t h i s out and 

2 someone wants t o a l t e r t h e i r o b l i g a t i o n s under t h i s 

3 r u l e , they w i l l have -- f o r whatever reason -- they 

4 w i l l have t o seek a variance or an exception, r i g h t ? 

5 COMMISSIONER BALCH: That would be r i g h t . 

6 MR. SMITH: That's your p r o t e c t i o n , then. 

7 COMMISSIONER BALCH: And then Commissioner 

8 Bail e y brought the p o i n t up you have thousands of 

9 s i t e s t h a t are administered by the BLM, and then you 

10 have a thousand v a r i a t i o n s , p o t e n t i a l l y , t o the r u l e 

11 t h a t would have t o be sought. 

12 And another d i r e c t issue t h a t was brought 

13 up by the proponents of t h i s was t o make i t c l e a r 

14 and e a s i l y a dministrated. 

15 CHAIRPERSON BAILEY: And prevent c o n f l i c t . 

16 COMMISSIONER BALCH: And prevent c o n f l i c t . 

17 CHAIRPERSON BAILEY: This i s a source of 

18 c o n f l i c t or a question. 

19 MR. SMITH: That may be enough t o j u s t i f y 

20 something l i k e t h i s . 

21 But do -- do I understand c o r r e c t l y , then, 

22 Madam Chair, t h a t you wish f o r t h i s , f o r lack of a 

23 b e t t e r word, "preemption," t o be automatic? 

24 CHAIRPERSON BAILEY: For revegetation and 

25 reclamation on f e d e r a l or Indian lands managed by 

PAUL BACA PROFESSIONAL COURT REPORTERS 
29742e9b-5271 -4d34-8837-2d40ec67f 166 



Page 3655 

1 those agencies, yes, so t h a t our personnel don't 

2 have t o spend the time t o process a variance f o r 

3 thousands and thousands of permits. 

4 COMMISSIONER BLOOM: Because the 

5 a l t e r n a t i v e -- there i s r e a l l y no a l t e r n a t i v e there. 

6 The OCD can i n s i s t t h a t the g u i d e l i n e s be followed 

7 on f e d e r a l land, correct? 

8 COMMISSIONER BALCH: I don't t h i n k so. I 

9 mean, i t does work -- you know, i t works the other 

10 d i r e c t i o n --

11 COMMISSIONER BLOOM: I mean, i f you can't 

12 have a --

13 COMMISSIONER BALCH: I f the f e d e r a l 

14 s t a t u t e or r e g u l a t i o n i s s t i f f e r than ours we have 

15 t o go by f e d e r a l : I don't t h i n k i t works the other 

16 way around. 

17 CHAIRPERSON BAILEY: No, i t doesn't. 

18 COMMISSIONER BALCH: So I t h i n k t h a t t h a t 

19 would probably be the way t o go. Specify "on t h e i r 

2 0 managed lands," and then j u s t take out the language 

21 we have discussed e a r l i e r , and then not add anything 

22 t o i t , because we can't enforce t h a t . 

23 MR. SMITH: I cannot speak s p e c i f i c a l l y t o 

24 t h i s . But I do t h i n k t h a t i n the area of mining, 

25 f o r instance, i f the s t a t e has s t i f f e r r e g u l a t i o n s 

j 
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1 than BLM does, f o r instance, the BLM regs say t h a t 

2 you must comply w i t h the s t i f f e r regs. 

3 COMMISSIONER BALCH: So they have a -- you 

4 must use the s t i f f e r r e g u l a t i o n . 

5 COMMISSIONER BLOOM: That would probably 

6 be a -- BLM, yeah, i n a s i t u a t i o n where there's 

7 s t a t e and BLM lands involved i n one mining p r o j e c t , 

8 c o r r e c t , i f i t was a l l on state? 

9 MR. SMITH: Yeah. Yeah. Right. Well, or 

10 i f i t ' s j u s t BLM land, because the s t a t e s t i l l 

11 regulates mining on BLM land. 

12 COMMISSIONER BLOOM: Okay. 

13 COMMISSIONER BALCH: A l l r i g h t . So i t 

14 seems the most appropriate t h i n g t o do might be t o 

15 add i n the language about "managed on t h e i r . " 

16 CHAIRPERSON BAILEY: So a f t e r " t r i b a l 

17 agencies" i n s e r t the language "on lands managed by 

18 those agencies." 

19 Delete "or imposed by s p e c i f i c agreements 

2 0 w i t h surface owners." 

21 COMMISSIONER BALCH: And now do we want t o 

22 add the language of "provided the a l t e r n a t i v e 

23 provides equivalent or b e t t e r p r o t e c t i o n t o f r e s h 

24 water, p u b l i c h e a l t h , and the environment"? 

25 COMMISSIONER BLOOM: I don't t h i n k we -- I 
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1 don't know t h a t we can. 

2 COMMISSIONER BALCH: Well, I t h i n k 

3 Mr. Smith j u s t s a i d t h a t at l e a s t f o r mining 

4 reclamation and BLM, t h a t i f you had a more 

5 s t r i n g e n t s t a t e r e g u l a t i o n t h a t we would f o l l o w 

6 t h a t . 

7 CHAIRPERSON BAILEY: So i t doesn't hurt t o 

8 include t h a t language, does i t ? Does i t --

9 MR. SMITH: Well, t o the extent - - t o the 

10 extent the law governing the o i l patch i s d i f f e r e n t 

11 from the law governing mining, you might be stepping 

12 on some toes. 

13 COMMISSIONER BLOOM: Then the OCD employee 

14 t h a t ' s reading through t h i s could say, w e l l , I'm not 

15 going t o allow ybu t o revegetate and recl a i m t o BLM 

16 standards because I don't t h i n k i t ' s --

17 COMMISSIONER BALCH: I t ' s not as good as 

18 ours. 

19 COMMISSIONER BLOOM: -- p r o t e c t i v e , yes. 

20 I mean --

21 MR. SMITH: We could t r y i t . 

22 COMMISSIONER BLOOM: -- I don't know i f we 

23 could do i t . 

24 MR. SMITH: And at t h a t p o i n t --

25 CHAIRPERSON BAILEY: Well, we don't have 
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2 MR. SMITH: At t h a t p o i n t i t would be 

3 worked out, I would assume --

4 CHAIRPERSON BAILEY: Yeah. We t r y not 

5 to --

6 MR. SMITH: -- between OCD and BLM. 

7 CHAIRPERSON BAILEY: We do our best not to 

8 provide c o n f l i c t i n g requirements. 

9 COMMISSIONER BALCH: So the r e a l goal i s 

10 j u s t t o make sure t h a t we don't have a thousand 

11 variances being sought. 

12 CHAIRPERSON BAILEY: Yes. 

13 COMMISSIONER BALCH: So I t h i n k the 

14 language the way i t i s now, t o remove one of the two 

15 at the end of the second l i n e would be r e f l e c t i v e of 

16 t h a t . 

17 COMMISSIONER BLOOM: Do we want t o c a l l 

18 t h i s other requirements or something? 

19 COMMISSIONER BALCH: Other r e g u l a t o r y 

20 requirements. I don't t h i n k " c o n t r a c t u a l " belongs 

21 i n there e i t h e r . 

22 COMMISSIONER BLOOM: No, not anymore. 

23 That was r e l a t e d t o surface owner. 

24 CHAIRPERSON BAILEY: Okay. So the t i t l e 

25 of (4) --
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MR. SMITH: You know, I t h i n k t h a t you can 

2 add your provided -- the proviso t h a t you were 

3 t a l k i n g about, Commissioner Balch. As I appreciate 

4 your o b l i g a t i o n t o p r o t e c t the environment, i t i s 

5 not simply t o p r o t e c t the environment f o r a 

6 p a r t i c u l a r landowner, i t i s t o p r o t e c t the 

7 environment. 

8 CHAIRPERSON BAILEY: Okay. 

9 COMMISSIONER BALCH: A l l r i g h t . We s t i l l 

10 need t o change the language up here. 

11 CHAIRPERSON BAILEY: Yes. I n t i t l e ( 4 ) , 

12 replace the word " a l t e r n a t i v e " w i t h "other." Remove 

13 the words "or c o n t r a c t u a l . " At the end of t h a t 

14 paragraph, at the end of "pro v i s i o n s , " put a comma, 

15 "provided the a l t e r n a t i v e requirements" --

16 COMMISSIONER BALCH: Other requirements. 

17 CHAIRPERSON BAILEY: Oh. "Provided the 

18 other requirements," I'm sorry, "provide equal or 

19 b e t t e r " --

20 COMMISSIONER BALCH: I t h i n k we've used 

21 "equivalent," r i g h t ? 

22 CHAIRPERSON BAILEY: Did we use 

23 "equivalent"? 

24 COMMISSIONER BALCH: Didn't we use 

25 "equivalent or b e t t e r " ? As long as we're 
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1 c o n s i s t e n t , i n the end, i t doesn't matter. 

2 CHAIRPERSON BAILEY: "Provide equal or 

3 b e t t e r p r o t e c t i o n of f r e s h water, human -- p u b l i c 

4 he a l t h , and the environment." 

5 Okay. Are we happy w i t h t h a t paragraph, 

6 then? 

7 COMMISSIONER BALCH: "Happy" might be a 

8 s t r e t c h , but... I t ' s the most innocuous 

9 paragraph --

10 COMMISSIONER BLOOM: Do we need 

11 "applicable" i n there? 

12 COMMISSIONER BALCH: Yes, I t h i n k we do, 

13 because i t may not be j u s t BLM. I t could be 

14 something else. 

15 CHAIRPERSON BAILEY: I t could be EPA 

16 t r y i n g t o do something. 

17 COMMISSIONER BALCH: I t could be an EPA 

18 r e g u l a t o r y agency or i t could be any number of -- i t 

19 could be a t r i b a l agency. 

2 0 COMMISSIONER BLOOM: But they would s t i l l 

21 be app l i c a b l e by d e f i n i t i o n . 

22 CHAIRPERSON BAILEY: But we have narrowed 

23 i t t o those agencies t h a t are managing the land. 

24 COMMISSIONER BLOOM: Yeah. I don't t h i n k 

25 we need "a p p l i c a b l e . " 
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But i t could be NRC 

2 on BLM land. 

3 Okay. Why don't we look at the proposed 

4 crossed-out language j u s t below, t o ensure t h a t we 

5 can cross t h a t out while we are i n t h i s area. 

6 COMMISSIONER BLOOM: Yes. There 1s 

7 a c t u a l l y something down there t h a t might make sense 

8 to include up above. And t h a t was - -

9 COMMISSIONER BALCH: Let's j u s t go through 

10 i t l i n e by l i n e . 

11 COMMISSIONER BLOOM: Yeah. 

12 COMMISSIONER BALCH: We have replaced --

13 s u b s t a n t i a l l y replaced r e v e g e t a t i o n w i t h reclamation 

14 and r e v e g e t a t i o n i n ( 3 ) . 

15 COMMISSIONER BLOOM: We can get r i d of 

16 t h a t . 

17 CHAIRPERSON BAILEY: Okay. 

18 COMMISSIONER BALCH: And instead of having 

19 s p e c i f i c requirements we have, instead, imposed a 

20 l i f e - f o r m r a t i o and surface cover. So I t h i n k . . . 

21 CHAIRPERSON BAILEY: We can get r i d of 

22 paragraphs (1) and (2 ) , then. 

23 COMMISSIONER BALCH: Yes. 

24 COMMISSIONER BLOOM: Is (3) i m p l i c i t i n 

25 what we created above? 
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1 COMMISSIONER BALCH: Well, you don't have 

2 70 percent cover u n t i l you su c c e s s f u l l y --

3 COMMISSIONER BLOOM: You're not successful 

4 u n t i l you have 70 percent coverage? 

5 COMMISSIONER BALCH: Right. 

6 CHAIRPERSON BAILEY: True. 

7 COMMISSIONER BALCH: So (3) can go. 

8 And we have also sai d i n the f i r s t 

9 appropriate growing season, so (4) i s also now --

10 CHAIRPERSON BAILEY: The f i r s t favorable 

11 growing season, so t h a t covers any problem w i t h 

12 drought. So we can e l i m i n a t e ( 4 ) . 

13 And (5) i s n o t i f i c a t i o n of d i v i s i o n when 

14 i t has s u c c e s s f u l l y achieved v e g e t a t i o n . 

15 COMMISSIONER BALCH: Right. And I t h i n k 

16 t h a t t h a t may be... 

17 COMMISSIONER BLOOM: Maybe up above i n 

18 what i s (c) we would need t o add something about 

19 n o t i f i c a t i o n and the r a t i o s . 

20 COMMISSIONER BALCH: I t h i n k you don't 

21 want n o t i f i c a t i o n every time you are seeding. 

22 Dr. Buchanan presented a scenario where 

23 you might go out and do your contour and your 

24 geomorphology, and then a month or so l a t e r when 

25 i t ' s g e t t i n g ready t o s t a r t r a i n i n g , you would p l a n t 

PAUL BACA PROFESSIONAL COURT REPORTERS 
29742e9b-5271 -4d34-8837-2d40ec67f166 



1 your seeds, and then you p l a n t 
Page 3663 

your forbs i n March, 

2 and so on and so f o r t h . But do you r e a l l y want a 

3 n o t i f i c a t i o n every time they p l a n t a seed? 

4 CHAIRPERSON BAILEY: Why don't we change 

5 t h a t t o "the operator s h a l l n o t i f y the d i v i s i o n when 

6 reclamation i s complete," and t h a t r e f l e c t s the 

7 language of ( c ) . 

8 And what are we going t o do w i t h i t i f 

9 they n o t i f y us? 

10 COMMISSIONER BLOOM: Exactly. That's what 

11 I was --

12 CHAIRPERSON BAILEY: What d i f f e r e n c e -- I 

13 mean... 

14 COMMISSIONER BLOOM: Yeah. T h e y ' l l n o t i f y 

15 the d i v i s i o n when --

16 COMMISSIONER BALCH: When reclamation and 

17 reve g e t a t i o n i s complete. 

18 CHAIRPERSON BAILEY: Right. 

19 COMMISSIONER BLOOM: N o t i f y f o r i n s p e c t i o n 

20 or. . . 

21 CHAIRPERSON BAILEY: Yeah. What are we 

22 going t o do? 

23 COMMISSIONER BALCH: Well, t h a t ' s the next 

24 question. 

25 COMMISSIONER BLOOM: Maybe when these 
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1 c o n d i t i o n s are met the operator s h a l l n o t i f y the 

2 d i v i s i o n f o r f i n a l s i g n o f f or c e r t i f i c a t i o n or... 

3 COMMISSIONER BALCH: What happens when 

4 they are done w i t h reclamation? I s there some 

5 c e r t i f i c a t i o n l e t t e r t h a t 1 s put on f i l e somewhere? 

6 CHAIRPERSON BAILEY: Not t h a t we have 

7 w r i t t e n i n here, no. 

8 COMMISSIONER BALCH: You know, I t h i n k 

9 there was discussion or testimony about -- I t h i n k 

10 i t was i n cross-examination of Dr. Buchanan. So you 

11 go and you rec l a i m the s i t e , and then two months 

12 l a t e r i t ' s f a i l e d . 

13 CHAIRPERSON BAILEY: I know where t h i s i s 

14 u s e f u l . I t ' s f o r bond release. 

15 COMMISSIONER BALCH: For bond release? 

16 CHAIRPERSON BAILEY: Yeah. Because i n 

17 some areas t h a t would be the c o n d i t i o n f o r bond 

18 release. So the operator s h a l l n o t i f y the d i v i s i o n 

19 when reclamation and re v e g e t a t i o n are complete. 

2 0 COMMISSIONER BALCH: And we're c a l l i n g i t 

21 reclamation and rev e g e t a t i o n . 

22 CHAIRPERSON BAILEY: And revegetation are 

23 complete. 

24 COMMISSIONER BLOOM: The bond may be 

25 re leased when - -
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CHAIRPERSON BAILEY: Well, we don't even 

2 have t o say t h a t . That's j u s t what would happen. 

3 That's why we would want t o be n o t i f i e d . 

4 COMMISSIONER BALCH: And presuming where 

5 there would be some inspections of t h a t f o r the 

6 release of the bond. 

7 CHAIRPERSON BAILEY: Yes. 

8 And t h a t sentence could become the l a s t 

9 sentence of (c) up above. 

10 COMMISSIONER BALCH: Or (d) , i n Section 

11 (3), i f you wanted t o have i t -- i f we put i t i n t o 

12 (3) or (c) of (3) , then i t cuts s p e c i f i c a l l y t o 

13 t h a t . 

14 I t excludes the other r e g u l a t o r y 

15 requirements? Maybe you want t o have i t as a (5) , 

16 so i t would cover a l l reclamation revegetation. 

17 CHAIRPERSON BAILEY: So i t would be at the 

18 end of (5) ( c ) . 

19 COMMISSIONER BALCH: Well, i t w i l l become 

20 (5) . 

21 CHAIRPERSON BAILEY: Okay. Before you 

22 move i t , though, you w i l l want t o delete the 

23 language i n there t h a t should be deleted, as i n 

24 a f t e r the word "complete," you would have t h a t 

25 d e l e t i o n . i 
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Yes. Now i t can be moved up t o the end of 

2 (c) . 

3 COMMISSIONER BLOOM: I t h i n k Commissioner 

4 Balch and I were t h i n k i n g i t might a c t u a l l y remain 

5 as (5) down below, and t h a t perhaps --

6 COMMISSIONER BALCH: Even i f there was 

7 

8 

another r e g u l a t o r y requirement and a d i f f e r e n t 

reclamation, the d i v i s i o n would s t i l l want t o know 

9 when i t was complete, r i g h t ? 

10 CHAIRPERSON BAILEY: Oh, now I see. Okay. 

11 COMMISSIONER BALCH: So I t h i n k you'd 

12 s t i l l want t o have --

13 CHAIRPERSON BAILEY: Okay. Nevermind. 

14 COMMISSIONER BALCH: I f you c o n t r o l Z a 

15 couple of times i t w i l l probably f i x i t s e l f . 

16 There you go. 

17 CHAIRPERSON BAILEY: Let's take a break. 

18 Why don't we come back at 10 t i l l . 

19 (A recess was taken from 2:37 p.m. t o 2:52 

20 p.m.) -

21 CHAIRPERSON BAILEY: Commissioner Bloom, 

22 we t a l k e d about marking a p i t l o c a t i o n w i t h a s t e e l 

23 marker, but we d i d n ' t a c t u a l l y include i t i n any 

24 p a r t of what we covered t h i s afternoon. 

25 I was lo o k i n g at D, "Closure Report, f o r a 
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1 l o g i c a l place t o put any requirement t h a t we may 

2 choose, i f we choose. 

3 COMMISSIONER BLOOM: I t h i n k t h a t happened 

4 when we f a i l e d t o -- or we stopped going through the 

5 proposed d e l e t i o n s , correct? 

6 CHAIRPERSON BAILEY: Yes. 

7 COMMISSIONER BALCH: I t h i n k D (3) could 

8 s p e c i f y t h a t segment. 

9 CHAIRPERSON BAILEY: That's e x a c t l y what I 

10 was going t o propose. 

11 On page 3 0 of the pages and pages of 

12 deleted language, so t h a t would be o l d F (1) (d), 

13 t h a t begins w i t h : "The operator s h a l l place a s t e e l 

14 marker at the center of the o n - s i t e b u r i a l . " 

15 Have you found where I'm t a l k i n g ? 

16 COMMISSIONER BLOOM: Yes. 

17 CHAIRPERSON BAILEY: "The s t e e l marker 

18 s h a l l be not less than 4 inches," et cetera, 

19 et cetera, et cetera. 

20 We could, i f the commission chooses, copy 

21 t h a t paragraph and i n s e r t i t as D (3) under "Closure 

22 Report," so t h a t o n - s i t e b u r i a l s would be marked not 

23 only i n C-105, but also w i t h a s t e e l marker. 

24 COMMISSIONER BLOOM: We don't need 

25 anything below t h a t , do we? 
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1 CHAIRPERSON BAILEY: Well, because we 

2 already have t h a t i n D ( 1 ) . 

3 COMMISSIONER BLOOM: Right. 

4 CHAIRPERSON BAILEY: Yes. 

5 COMMISSIONER BLOOM: Yeah. So we could 

6 take t h a t down and cut i t out there. 

7 CHAIRPERSON BAILEY: Yes. Copy i t and put 

8 i t under D, as D (3) i n Section 13 t h a t we have been 

9 working w i t h . 

10 Do we a l l agree? 

11 COMMISSIONER BALCH: The only t h i n g t h a t 

12 t i c k l e s the back of my mind on t h i s , as I r e c a l l , 

13 somebody at some p o i n t -- not i n the hearing, i t was 

14 outside of t h i s -- n o t i n g t h a t there was some 

15 c o n s t r a i n t on how high aboveground we could have 

16 t h i n g s because of the --

17 COMMISSIONER BLOOM: For the lesser 

18 p r a i r i e chicken h a b i t a t and thi n g s l i k e t h a t . 

19 COMMISSIONER BALCH: Yeah, something l i k e 

2 0 t h a t . I don't know i f they --

21 CHAIRPERSON BAILEY: Well, (c) i s the same 

22 as the -- t h a t 4 f e e t i s the same as the plugging 

23 requirement f o r a w e l l . 

24 COMMISSIONER BALCH: Okay. I'm presuming 

25 t h a t ' s going t o be --
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1 COMMISSIONER BLOOM: Fencing -- c a t t l e 

2 fencing as w e l l . 

3 CHAIRPERSON BAILEY: Uh-huh. 

4 COMMISSIONER BALCH: Okay. No c o n f l i c t 

5 w i t h something else s t r u c t u r a l . 

6 CHAIRPERSON BAILEY: Not t h a t we're aware 

7 of. 

8 COMMISSIONER BLOOM: I guess a variance 

9 could be sought i f --

10 COMMISSIONER BALCH: We j u s t don't --

11 again, you j u s t don't want t o --

12 COMMISSIONER BLOOM: - - i f somebody was 

13 t r y i n g t o comply w i t h the CCA, f o r example. 

14 COMMISSIONER BALCH: You don't want t o 

15 have someone --

16 COMMISSIONER BLOOM: That's an important 

17 c o n s i d e r a t i o n . 

18 CHAIRPERSON BAILEY: Or i f there's an 

19 i r r i g a t i o n problem w i t h the pipe 4 f e e t above the 

20 ground i n t e r f e r i n g w i t h an i r r i g a t i o n system. 

21 That's another area where a variance may be 

22 necessary. 

23 Okay. Now we have come t o Table I , unless j 

24 we want t o go back and t a l k about other areas t h a t 

25 we put o f f . j 
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COMMISSIONER BALCH: I t h i n k what we could 

2 do --

3 COMMISSIONER BLOOM: I t h i n k t h a t 

4 probably --

5 CHAIRPERSON BAILEY: But I t h i n k a l o t of 

6 what we put o f f i s predicated on Table I . 

7 

8 

I would propose t h a t we add another 

category t o Table I t h a t would apply t o a l l depths 

9 of groundwater, and from the surface t o 4 fe e t below 

10 the surface of the ground, which i s the r o o t i n g zone 

11 and t o p s o i l f o r rev e g e t a t i o n . 

12 I propose t h i s because a l l of the 

13 testimony and -- has been predicated on the 

14 revegetation requirement i n order t o prevent 

15 downward m i g r a t i o n of s a l t s . 

16 So t o me, and also w i t h Dr. Neeper's 

17 testimony on page 1,295, where I asked him what the 

18 l i m i t he recommended t o be f o r c h l o r i d e s at the 

19 surface f o r rev e g e t a t i o n . 

20 And on l i n e 12 on page 1,295 I asked i f he 

21 was recommending no more than 600 m i l l i g r a m per 

22 kilogram of c h l o r i d e w i t h i n the top 4 f e e t of the 

23 surface. 

24 And he responded: 

25 "That's what I would recommend. I f you 
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1 made i t 700, i t would be f i n e f o r the surface waste 

2 f a c i l i t i e s . I t h i n k they put up t o a thousand at 

3 one p o i n t . I t h i n k t h a t ' s pushing i t , but t h a t ' s 

4 the region i n which I would put i t . That 600 might 

5 r e a l l y be 700 f o r the equivalent of EC4," which i s 

6 the l i m i t he set f o r r e v e g e t a t i o n . 

7 So we have several d i f f e r e n t values t h a t 

8 we could put f o r c h l o r i d e s . 

9 COMMISSIONER BLOOM: What was the i n i t i a l 

10 one he said? 

11 CHAIRPERSON BAILEY: The i n i t i a l one he 

12 said was 600, and t h a t ' s what he recommends. 

13 COMMISSIONER BLOOM: Mi l l i g r a m s per 

14 kilogram? 

15 CHAIRPERSON BAILEY: Yes. 

16 COMMISSIONER BALCH: At the surface. 

17 CHAIRPERSON BAILEY: At the surface. 

18 He also s a i d 700 would be f i n e f o r surface 

19 waste f a c i l i t i e s . 

20 COMMISSIONER BLOOM: That's i n t e r e s t i n g , 

21 because I thought he t e s t i f i e d t o a near s t e r i l i z i n g 

22 e f f e c t at 450. 

23 CHAIRPERSON BAILEY: This i s on 

24 page 1,295, l i n e s 12 through 23. 

25 He had t e s t i f i e d t h a t the EC4 was about 
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1 equivalent t o 600 mi l l i g r a m s per kilogram, and t h a t 

2 was the l i m i t he recommends. 

3 So when we are lo o k i n g at Table I , we 

4 could move t h a t block t h a t says "Depth t o 

5 Groundwater" down a row. We would be adding a row 

6 only f o r t h a t block and e s t a b l i s h i n g , at the top of 

7 t h a t t a b l e , "Constituent, Chloride; Method, EPA 

8 300.1; L i m i t , " 600 or 700, whatever we choose here, 

9 f o r t h a t area which i s from the surface t o 4 f e e t 

10 below the surface of ground. 

11 COMMISSIONER BALCH: I'm s t a r t i n g t o 

12 wonder i f we might need t o have two t a b l e s , because 

13 most of the c r i t e r i a i n the r e s t of t h i s t a b l e have 

14 t o do w i t h o n - s i t e b u r i a l . 

15 CHAIRPERSON BAILEY: Uh-huh. 

16 COMMISSIONER BALCH: Whereas, c h l o r i d e s at 

17 the surface would apply t o p r e t t y much a l l 

18 s i t u a t i o n s . 

19 CHAIRPERSON BAILEY: A l l s i t u a t i o n s , yes. 

20 COMMISSIONER BALCH: So maybe we don't 

21 need a t a b l e i f we could j u s t include i t i n the t e x t 

22 a p p r o p r i a t e l y f o r t h a t scenario. 

23 CHAIRPERSON BAILEY: We have so many 

24 d i f f e r e n t l o c a t i o n s where we t a l k about closure of 

25 p i t s i n t h i s area and closure of d r y i n g pads i n t h a t 
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2 statement. 

3 COMMISSIONER BALCH: One place where i t ' s 

4 cl e a r . 

5 CHAIRPERSON BAILEY: Yes. 

6 COMMISSIONER BALCH: But I don't know i f 

7 adding i t t o t h i s t a b l e does t h a t . 

8 CHAIRPERSON BAILEY: Well --

9 COMMISSIONER BALCH: You could have a 

10 separate -- you could have a truncated Table I i n 

11 the o r i g i n a l proposal t h a t addressed the scenario 

12 t h a t you are t a l k i n g about, and t h a t would cover - -

13 t h a t would cover any surface c o n d i t i o n a f t e r 

14 remediation or reclamation. 

15 • CHAIRPERSON BAILEY: For reclamation. 

16 COMMISSIONER BALCH: For reclamation. 

17 CHAIRPERSON BAILEY: I n order t o have 

18 reclamation, the surface down t o 4 f e e t can be no 

19 more than 700 m i l l i g r a m s . 

20 COMMISSIONER BALCH: So when we were 

21 t a l k i n g about reclamation i n the t e x t , when we are 

22 de s c r i b i n g t h a t earthen uncontaminated m a t e r i a l , 

23 could we not j u s t put i n the c r i t e r i a of less than 

24 600 m i l l i g r a m s of chloride? 
\ 

25 CHAIRPERSON BAILEY: So you are t a l k i n g 
\ 

X 
\ 
\ 

^m m^m_^ , • , j ~ _ 5 jj 
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1 about F: "Reclamation of p i t l o c a t i o n s , o n - s i t e 

2 b u r i a l l o c a t i o n s , and d r y i n g pad locations"? 

3 COMMISSIONER BALCH: Yes. 

4 CHAIRPERSON BAILEY: That doesn't t a l k 

5 about below-grade tanks. 

6 COMMISSIONER BALCH: Well, we could also 

7 add the same language t o the s e c t i o n on below-grade 

8 tanks, or we could add a separate small t a b l e t h a t 

9 would -- both of those sections would p o i n t t o . 

10 But i f the only t h i n g i t ' s saying i s 

11 600 m i l l i g r a m s of c h l o r i d e or l e s s , then I'm not 

12 sure i t ' s important as a t a b l e . 

13 CHAIRPERSON BAILEY: Okay. What we could 

14 do i s at F, instead of going from the t i t l e of F 

15 i n t o s i t e contouring --

16 COMMISSIONER BLOOM: What page are we on 

17 now? 

18 CHAIRPERSON BAILEY: Page 36. 

19 We could put i t before --

20 COMMISSIONER BALCH: We could j u s t put as 

21 a new (1) 

22 CHAIRPERSON BAILEY: Uh-huh. 

23 COMMISSIONER BALCH: -- and then renumber 

24 everything from there. 

25 Let's see. Where do we t a l k about the 
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2 CHAIRPERSON BAILEY: I n " S o i l cover 

3 designs." 

4 COMMISSIONER BALCH: That i s i n F also? 

5 CHAIRPERSON BAILEY: Yes. That's F (2). 

6 COMMISSIONER BALCH: Okay. (F) ( 2 ) . 

7 CHAIRPERSON BAILEY: For d r y i n g pads. And 

8 then f o r p i t s , t h a t could be -

9 COMMISSIONER BALCH: I f we only r e a l l y 

10 need t o r e f e r t o i t i n one or two places, i t might 

11 not warrant a t a b l e . 

12 CHAIRPERSON BAILEY: Uh-huh. 

13 COMMISSIONER BALCH: And we could put i t 

14 here, instead of saying " to the concentration 

15 s p e c i f i e d by i n closure of Table I , " you replace 

16 t h a t language w i t h the l i m i t , whatever we e s t a b l i s h 

17 t h a t t o be. 

18 And then I t h i n k t h a t there was -- also, 

19 we would want t o do i t i n (3) 

20 CHAIRPERSON BAILEY: Which deals w i t h 

21 p i t s , tanks, and o n - s i t e --

22 COMMISSIONER BALCH: And here you could 

23 j u s t say "a minimum of 4 f e e t of 

24 non-waste-containing uncontaminated earthen m a t e r i a l 

25 w i t h c h l o r i d e s . " 
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1 CHAIRPERSON BAILEY: "With c h l o r i d e 

2 concentration." 

3 COMMISSIONER BALCH: -- "concentrations 

4 less than" --

5 CHAIRPERSON BAILEY: "Less than 600 

6 m i l l i g r a m s per kilogram." 

7 COMMISSIONER BALCH: I would be 

8 comfortable w i t h t h a t . 

9 CHAIRPERSON BAILEY: Okay. Let's go ahead 

10 and put i t i n both of those areas. 

11 COMMISSIONER BALCH: Would you be a l l 

12 r i g h t w i t h t h a t , Mr. Bloom? 

13 COMMISSIONER BLOOM: Yes. 

14 I n going back and reviewing the s e c t i o n of 

15 testimony -- and i t was a c t u a l l y Dr. Neeper saying 

16 t h a t a recovered s i t e -- and he was doing some 

17 sampling and found areas where there were c h l o r i d e s 

18 t h a t were 2- t o 4,000 and nothing was growing there. 

19 But he said t h a t some th i n g s could s u r v i v e . He 

20 found grass growing i n areas where there was 

21 c h l o r i d e s up t o 400. So... 

22 COMMISSIONER BALCH: And apparently 700 i s 

23 an appropriate standard f o r other types of waste 

24 f a c i l i t i e s , so t h i s i s a l i t t l e more conservative 

25 than t h a t . 
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1 CHAIRPERSON BAILEY: That's 600 mi l l i g r a m s 

2 per kilogram. 

3 COMMISSIONER BLOOM: MG over KG. 

4 CHAIRPERSON BAILEY: Okay. And t h a t also 

5 goes up above. Yes. 

6 COMMISSIONER BALCH: And then you can 

7 delete the -- a f t e r the "milligrams per kilogram," 

8 down t o the " s h a l l . " You can say "and s h a l l consist 

9 o f . " 

10 Would t h a t work? 

11 CHAIRPERSON BAILEY: That works f o r me. 

12 And t h a t w i l l ensure t h a t we can have revegetation 

13 of the surface, which i s one of the bases f o r 

14 a l l o w i n g the o n - s i t e closure t o begin w i t h . 

15 COMMISSIONER BALCH: A l l r i g h t . 

16 So now back t o Table I . 

17 CHAIRPERSON BAILEY: Yes. We --

18 MR. SMITH: But do you -- I'm sorry. 

19 Do you want the word "and" a f t e r your 

20 c i t a t i o n t o 600 m i l l i g r a m s per kilogram or do you 

21 want a comma there? 

22 COMMISSIONER BALCH: Well, you are 

23 d e s c r i b i n g what the thickness has t o be, and then 

24 you are d e s c r i b i n g what the c h l o r i d e content of the 

25 m a t e r i a l t h a t you are covering can be at i t s 
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1 greatest amount. So they are r e a l l y two separate 

2 components of the c r i t e r i a . 

3 CHAIRPERSON BAILEY: Yes, but i s also an 

4 i n s e r t i o n a f t e r --

5 COMMISSIONER BLOOM: I'm having t r o u b l e 

6 reading t h a t and making sense of i t . 

7 MR. SMITH: Well, you -- w e l l , you -- I 

8 mean i f you omit some of the i n t e r j e c t e d clauses, 

9 the basic f u n c t i o n of t h i s sentence i s t o say t h a t 

10 the s o i l cover f o r closures s h a l l consist of, i s 

11 t h a t r i g h t , and everything i n between i s • 

12 d e s c r i b i n g . . . 

13 COMMISSIONER BALCH: So you're t h i n k i n g 

14 make a subparagraph (a) t h a t would have the c h l o r i d e 

15 l i m i t , p u l l t h a t but of the middle there? 

16 MR. SMITH: No. I f I understand what 

17 you're g e t t i n g at here, I would t h i n k -- I would 

18 t h i n k t h a t you would remove the "and" a f t e r 

19 "milligrams per kilogram," and put i n a comma, so 

20 t h a t the " s h a l l " goes back t o s o i l cover f o r 

21 closures. 

22 COMMISSIONER BALCH: Why don't we t r y 

23 t h a t . 

24 MR. SMITH: And e v e r y t h i n g a f t e r 

25 "c losu res , " the "where the opera tor has removed," 
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1 down t b "600 m i l l i g r a m s per kilogram" i s r e a l l y 

2 modifying the word -- the phrase " s o i l cover f o r 

3 closures," r i g h t ? 

4 COMMISSIONER BALCH: I t h i n k t h a t ' s p r e t t y 

5 c l e a r . 

6 MR. SMITH: Okay. Okay. 

7 COMMISSIONER BLOOM: Yes. That makes 

8 sense t o me now. 

9 CHAIRPERSON BAILEY: Well, the phrase i n 

10 there "to e s t a b l i s h v e g e t a t i o n at the s i t e " seems t o 

11 be i n the wrong place. 

12 COMMISSIONER BALCH: This i s s o i l design. 

13 I don't know i f we a c t u a l l y need t o e x p l i c i t l y s t a t e 

14 "to e s t a b l i s h v e g e t a t i o n at the s i t e . " That's 

15 covered i n l a t e r sections. 

16 CHAIRPERSON BAILEY: We could delete those 

17 words and maybe remove some confusion. "Shall 

18 consist of the background thickness of t o p s o i l or 1 

19 f o o t of s u i t a b l e m a t e r i a l , whichever i s greater." 

20 I t h i n k t h a t makes sense now. 

21 COMMISSIONER BLOOM: Yes. 

22 CHAIRPERSON BAILEY: Are we i n agreement? 

23 COMMISSIONER BALCH: Yes. 

24 CHAIRPERSON BAILEY: Okay. Now, t o 

25 Table I . 
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we put on c h l o r i d e at 

2 the very f i r s t category, t h a t needs t o change from 

3 m i l l i g r a m per l i t e r t o m i l l i g r a m per kilogram, the 

4 same there and i n the category below. 

5 COMMISSIONER BALCH: Now, was t h a t a typo? 

6 CHAIRPERSON BAILEY: Yes, i t c e r t a i n l y has 

7 

8 

to be, because everything else 

kilogram. 

i s m i l l i g r a m t o 

9 COMMISSIONER BALCH: Because we're t a l k i n g 

10 about dry m a t e r i a l . 

11 CHAIRPERSON BAILEY: And we're t a l k i n g 

12 about s o i l s , yes. 

13 COMMISSIONER BALCH: Okay. 

14 CHAIRPERSON BAILEY: So --

15 COMMISSIONER BALCH: Unless t h a t EPA 300.1 

16 t e s t saturates the m a t e r i a l . I don't know. 

17 CHAIRPERSON BAILEY: Well, we are t a l k i n g 

18 waste. 

19 COMMISSIONER BALCH: Okay. 

20 CHAIRPERSON BAILEY: Okay. Now, we can 

21 t a l k about what the values are • 

22 COMMISSIONER BLOOM: I'm sorry. I n the 

23 upper l e f t - h a n d corner, I t h i n k t h a t should s t i l l be 

24 l i t e r s there, because t h a t ' s the groundwater 

25 where --
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Uh-huh. 

2 COMMISSIONER BLOOM Right? 

3 CHAIRPERSON BAILEY Yes. We're t a l k i n g 

4 water there. 

5 COMMISSIONER BLOOM: That's s t i l l l i t e r s . 

6 CHAIRPERSON BAILEY: Should we work w i t h 

7 the t i t l e ? 

8 COMMISSIONER BALCH: Well, l e t ' s f i x the 

9 t i t l e f i r s t . 

10 COMMISSIONER BLOOM: These wastes may not 

11 be n e c e s s a r i l y l e f t i n place. 

12 COMMISSIONER BALCH: Well, i t may not 

13 nec e s s a r i l y --

14 CHAIRPERSON BAILEY: I t ' s temporary p i t s . 

15 COMMISSIONER BALCH: Yeah. The purpose of 

16 the t a b l e , the way we work around t o i t , i s t o 

17 define l i m i t s at which p o i n t you could then apply 

18 cover and reclamation. 

19 So you could, i n one instance, look at 

20 t h i s t a b l e a f t e r t e s t i n g the -- below your removed 

21 below-grade tanks, you cross- reference your depth t o 

22 groundwater, and then look t o see i f -- your 

23 f i v e - p o i n t t e s t -- t o see i f you're at the l i m i t or 

24 not. 

25 The other case would be you might a c t u a l l y j 
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1 have m a t e r i a l l e f t on s i t e t h a t you have s t a b i l i z e d 

2 and mixed, whatever, and then you do the same t h i n g . 

3 So we don't want t o nec e s s a r i l y say " f o r 

4 waste l e f t i n place," i n the t i t l e . I t could j u s t 

5 be closure c r i t e r i a . 

6 CHAIRPERSON BAILEY: I t works f o r me. I t 

7 makes i t p r e t t y broad. And t h a t way, i t also --

8 COMMISSIONER BALCH: I t applies t o every 

9 s i t u a t i o n you have referenced t h i s t a b l e t o , yes. 

10 COMMISSIONER BLOOM: Yes. 

11 CHAIRPERSON BAILEY: Okay. So l e t ' s 

12 delete t h a t language. 

13 COMMISSIONER BALCH: Okay. Do you want t o 

14 work down the depth table? 

15 CHAIRPERSON BAILEY: Yes. I t h i n k we 

16 should j u s t s t a r t on the top and work on down. 

17 COMMISSIONER BALCH: A l l of the witnesses 

18 f o r NMOGA t h a t referenced t h i s t a b l e were asked 

19 under t h e i r d i r e c t examination whether these l i m i t s 

20 were p r o t e c t i v e , and they a l l s a i d yes. 

21 IPANM d i d not d i r e c t l y address t h i s t a b l e . 

22 However Mr. M u l l i n s , under examination about h i s 

23 model c r i t e r i a , s a i d t h a t i n h i s model c r i t e r i a , 

24 where they were d i f f e r e n t from previous models, 
25 r e f l e c t e d the values i n t h i s t a b l e . So t h a t ' s --
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the relevancy of h i s models are designed around t h i s 

2 t a b l e . 

3 CHAIRPERSON BAILEY: And he modeled at 

4 25 f e e t below the bottom of the trench. 

5 COMMISSIONER BALCH: So t h i s was the most 

6 conservative case. 

7 

8 

I n h i s examination he r e f e r r e d t o IPANM 

E x h i b i t 13, which i s a s o i l and groundwater research 

9 b u l l e t i n , non-aqueous phase l i q u i d m o b i l i t y and 

10 l i m i t s of the s o i l . 

11 He t e s t i f i e d t h a t a l l of the l i m i t s on 

12 t h i s t a b l e were w e l l below l i m i t s e s tablished i n 

13 t h i s document as w e l l . 

14 So I j u s t wanted t o throw t h a t out as k i n d 

15 of a broad background of where and how appropriate 

16 these l e v e l s might be. So i f you are loo k i n g i n --

17 i t ' s on page 3 of E x h i b i t 13 of IPANM. I t has a 

18 t a b l e , and i t has benzene i n gasoline and d i e s e l 

19 range organics. 

20 And c h l o r i d e s , of course, we have 

21 discussed e x t e n s i v e l y elsewhere. 

22 CHAIRPERSON BAILEY: Page 3 of E x h i b i t 13, 

23 IPANM? 

24 COMMISSIONER BALCH: Yes. 

25 A good example of t h a t i s the benzene 
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category here i t ' s 10. 

2 But t h a t was the s p e c i f i c discussion t h a t occurred 

3 i n the testimony, so I wanted t o present t h a t . 

4 CHAIRPERSON BAILEY: Recurrent benzene 

5 l i m i t s . 

6 COMMISSIONER BLOOM: 0.2 mi l l i g r a m s per 

7 kilogram? 

8 CHAIRPERSON BAILEY: Yes. 

9 COMMISSIONER BALCH: Yes. 

10 CHAIRPERSON BAILEY: Which i s a f a r cry 

11 from 10, much less 53,000. 

12 COMMISSIONER BALCH: Well, i t ' s 20 times 

13 greater. 

14 CHAIRPERSON BAILEY: 50 times. 

15 COMMISSIONER BALCH: I t ' s many, many more 

16 times. 

17 CHAIRPERSON BAILEY: Yes. 

18 COMMISSIONER BALCH: Several orders of 

19 magnitude. 

20 CHAIRPERSON BAILEY: Exactly. 

21 COMMISSIONER BALCH: Well, okay. Let's 

22 maybe t a l k a l i t t l e b i t more about the s t r u c t u r e of 

23 the t a b l e . 

24 For BTEX and benzene , those l i m i t s don't 

25 change regardless of the depth So a l l we have t o 
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r e a l l y do i s decide i f the l i m i t s are appropriate. 

2 TPH does increase w i t h depth, and c h l o r i d e increases 

3 w i t h depth t o groundwater. 

4 Dr. Thomas, under cross-examination, s a i d 

5 t h a t a hundred or a thousand m i l l i g r a m s per kilogram 

6 of benzene would be p r o t e c t i v e f o r o n - s i t e disposal 

7 i n unsaturated m a t e r i a l s . 

8 A hundred or a thousand are greater than 

9 10 and greater than .2. They're also -- i t ' s also 

10 w e l l less than 53,000. 

11 CHAIRPERSON BAILEY: Uh-huh. 

12 COMMISSIONER BALCH: So we have q u i t e a 

13 range of values t h a t were presented t o us. These 

14 are the values t h a t were put i n t o the t a b l e , and I 

15 t h i n k t h a t there was some testimony t o the e f f e c t 

16 t h a t these were safe values t h a t would allow 

17 o p e r a t i o n a l f l e x i b i l i t y . 

18 CHAIRPERSON BAILEY: I don't r e c a l l t h a t 

19 there was any c o n f l i c t i n g testimony put on by e i t h e r 

20 c i t i z e n s f o r clean a i r and water or through OGAP, as 

21 f a r as the l e v e l f o r benzene. 

22 There was c o n f l i c t i n g presentations on 

23 c h l o r i d e s , but I don't r e c a l l t h a t there was any 

24 argument against the l e v e l s t h a t were recommended i n 

25 t h i s t a b l e f o r benzene. 

PAUL BACA PROFESSIONAL COURT REPORTERS 
29742e9b-5271 -4d34-8837-2d40ec67f 166 



Page 3686 

1 COMMISSIONER BALCH: I don't r e c a l l any 

2 e i t h e r . And t h a t i s also why I d i d some research on 

3 my own. And I t h i n k I have discussed t h a t already 

4 during our d e l i b e r a t i o n s . That when you pump gas 

5 you can be exposed t o 20 m i l l i g r a m s of benzene. 

6 That was a c t u a l l y from Dr. Thomas' testimony. 

7 Benzene i s a r i s k i n the l i q u i d phase. I t 

8 can t r a n s p o r t great distances through water i n a 

9 l i q u i d phase. 

10 I n s o i l , benzene degrades p r e t t y q u i c k l y . 

11 So you are lo o k i n g , r e a l l y , at those degraded 

12 components going up through the s o i l or ve n t i n g i n t o 

13 the atmosphere before you bury i t , as the vector. 

14 And a l o t of these vectors f o r benzene, 

15 BTEX, and TPH were not r e a l l y discussed, except f o r 

16 i n the context of witnesses being asked i f they were 

17 p r o t e c t i v e l i m i t s , which they always sa i d yes. 

18 And then Mr. M u l l i n s pointed t o the 

19 document E x h i b i t 13. 

2 0 CHAIRPERSON BAILEY: And I can resolve 

21 t h i s , t h a t BTEX and benzene are aromatic 

22 hydrocarbons t h a t o x i d i z e , given appropriate 

23 remediation. S t r i p p i n g i s one of the techniques f o r 

24 remediation. 

25 I f they are found at 25 f e e t below the 
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1 bottom of the trench, then the exposure i s l i m i t e d 

2 t o i t s concentration i n groundwater movements. 

3 COMMISSIONER BALCH: Well, f i r s t of a l l , 

4 i t has t o be -- i t has t o be there, and i t ' s not 

5 ne c e s s a r i l y s t a b l e i n s o i l . 

6 So you would have t o have -- again, I 

7 t h i n k t h i s r e a l l y comes back t o benzene i n a p i t i s 

8 dangerous duri n g the o p e r a t i o n a l phase. 

9. CHAIRPERSON BAILEY: Because the contact 

10 i s 

11 COMMISSIONER BALCH: Because i t ' s i n 

12 f l u i d . And i f you had a release you would have 

13 greater i n f i l t r a t i o n than you would have i f i t was 

14 s t a b i l i z e d and then b u r i e d . 

15 CHAIRPERSON BAILEY: And the impact t o 

16 p u b l i c h e a l t h i s higher at -- during the o p e r a t i o n a l 

17 phase than i t i s during the b u r i a l phase of the 

18 reclamation. 

19 COMMISSIONER BALCH: We established t h a t 

20 weekly i n s p e c t i o n and a two-day response by 

21 operators t h a t would -- t h a t allowed us t o adopt 

22 s i t i n g c r i t e r i a , not j u s t f o r low c h l o r i d e , but f o r 

23 any c h l o r i d e s . Some of i t can be kept from the 

24 previous Rule 17. The response time was a t t r i b u t e d 

25 as t o the greatest offense, and I t h i n k we have 
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1 e s t a b l i s h e d a p r o t e c t i v e response time. 

2 Once you mix the benzene and BTEX 

3 aromatics i n the s o i l and s t a b i l i z e them, you are 

4 going t o accelerate degradation and they are going 

5 t o be i s o l a t e d from the water t a b l e . 

7 were estimated t o be processes -- estimated by 

8 Dr. Buchanan t o be processes t h a t occurred over a 

9 thousand years, and then modeled i n two d i f f e r e n t 

10 ways, which we have discussed, one which I 

11 char a c t e r i z e d as more of a -- of a worst-case 

12 scenario, and one which i s more a repr e s e n t a t i v e 

13 scenario. 

14 Chloride was also discussed q u i t e a b i t i n 

15 testimony as being a marker. I f you saw the 

16 c h l o r i d e s you could see the other s t u f f , i n theory. 

17 There wasn't a l o t of discussion about t r a n s p o r t of 

18 benzene or BTEX or any of your gasoline or d i e s e l 

19 range organics. 

20 How i s benzene going t o get i n t o a p i t 

21 f l u i d , might be the question t o ask. 

6 Chloride t r a n s p o r t i n a downward d i r e c t i o n 

22 CHAIRPERSON BAILEY: A m u l t i - w e l l f l u i d 

23 management p i t i s going t o have benzene. 

24 COMMISSIONER BALCH: But t h a t s going t o 

25 be comple te ly removed. 
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1 CHAIRPERSON BAILEY: That i s r i g h t . Any 

2 ki n d of s t i m u l a t i o n f l u i d , even i n a temporary p i t , 

3 would be the source of a waste i n place. 

4 COMMISSIONER BALCH: And t h a t would be 

5 s i m i l a r f o r BTEX. That could be c h l o r i d e . 

6 CHAIRPERSON BAILEY: Right. 

7 COMMISSIONER BALCH: And the gasoline 

8 range and d i e s e l range organics? 

9 CHAIRPERSON BAILEY: I do bel i e v e so. 

10 COMMISSIONER BALCH: S i m i l a r . 

11 COMMISSIONER BLOOM: Benzene i s a c o r r a l , 

12 yeah. 

13 COMMISSIONER BALCH: Yeah. 

14 So t o me, the greatest l e v e l of p r o t e c t i o n 

15 you want t o have during the o p e r a t i o n a l phase, and I 

16 t h i n k we have done as good as you can without having 

17 somebody s i t there and watch the p i t 24 hours a day 

18 and l i m i t i n g t r a n s p o r t r i s k . 

19 And then there's also the s p i l l o v e r , which 

20 takes up i f there's a more ca t a s t r o p h i c f a i l u r e of 

21 some system. 

22 CHAIRPERSON BAILEY: I hear j u s t i f i c a t i o n 

23 f o r the l e v e l s of BTEX and benzene i n both 25 fee t 

24 below the surface of the bottom of the trench or p i t 

25 and 51 t o 100 fe e t below the bottom of the trench or 
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1 p i t . 

2 COMMISSIONER BALCH: They do increase 

3 the -- the only t h i n g t h a t increases going downward 

4 i s c h l o r i d e and TPH. B a s i c a l l y , the f u r t h e r 

5 t r a n s p o r t distance you have the lower the r i s k of 

6 contamination of c h l o r i d e s . That's p r e t t y obvious. 

7 The TPH, I t h i n k , i s going t o become very 

8 stable i n the waste m a t e r i a l . 

9 CHAIRPERSON BAILEY: I t oxidizes and 

10 degrades. 

11 COMMISSIONER BALCH: Yes. So the 

12 long-term concern of having these components i n 

13 buried waste i s r e a l l y i n two d i r e c t i o n s . You have 

14 a d i r e c t i o n down, where i t ' s --

15 CHAIRPERSON BAILEY: I t can impact f r e s h 

16 water. 

17 COMMISSIONER BALCH: - - i t can impact 

18 groundwater. 

19 I t h i n k -- I t h i n k i t ' s going t o be 

20 reasonably p r o t e c t i v e , and the c h l o r i d e modeling 

21 showed t h a t those are long-term processes. 

22 And I don't t h i n k t h a t TPH, BTEX, and 

23 benzene are as l o n g - l i v e d -- and c e r t a i n l y not as 

24 l o n g - l i v e d as c h l o r i d e . But they are not l o n g - l i v e d 

25 enough t o impact groundwater on the scales of time 
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1 t h a t c h l o r i d e t r a n s p o r t through the s o i l appears t o 

2 be oc c u r r i n g , both from the p h y s i c a l evidence 

3 presented i n the p i t examples of Dr. Buchanan and 

4 Dr. Neeper, but also i n the modeling. 

5 CHAIRPERSON BAILEY: Physical and chemical 

6 rea c t i o n s w i t h i n b u r i a l would, over time, e l i m i n a t e 

7 TPH, BTEX, and benzene. 

8 COMMISSIONER BALCH: So the next question 

9 i s impact upwards. And t h a t was discussed much less 

10 i n regards t o BTEX, benzene, and TPH. I t was 

11 discussed w i t h c h l o r i d e s . 

12 Dr. Buchanan, i n h i s testimony, s a i d t h a t 

13 he'd looked at over 6,000 s o i l p r o f i l e s and examined 

14 over 8,000 s o i l samples. And he was p r e t t y adamant 

15 t h a t i t was hard t o move those s a l t s up by more 

16 than, say, 6 t o 12 inches, and u s u a l l y much less 

17 than 6 would be where the concentrations would 

18 occur. So c h l o r i d e upper movement i s probably 

19 r e l a t i v e l y safe. 

2 0 CHAIRPERSON BAILEY: P a r t i c u l a r l y when we 

21 have i t p r o t e c t e d by 4 fe e t of uncontaminated s o i l 

22 w i t h -- what was i t -- 600 mi l l i g r a m s or less. 

23 COMMISSIONER BALCH: And benzene i s not 
24 t o x i c t o p l a n t s . BTEX and TPH, I t h i n k , could be. 

25 But again, i t ' s how long are they exposed 
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1 and how long before t h i s m a t e r i a l degrades. 

2 And we d i d not get a l o t of d i r e c t 

3 testimony, except f o r the various experts were asked 

4 i f t h i s was detected. 

5 And then Mr. M u l l i n s referenced t o the 

6 E x h i b i t 13 s o i l and groundwater research b u l l e t i n , 

7 non-aqueous phase l i q u i d m o b i l i t y and l i m i t s of the 

8 s o i l . And t h e i r l i m i t s were a l l much higher than 

9 what was presented here f o r BTEX, TPH, and benzene. 

10 CHAIRPERSON BAILEY: I believe we have 

11 enough testimony i n the record t o be able t o accept 

12 at l e a s t those concentrations f o r TPH, BTEX, and 

13 benzene. 

14 Do you agree? 

15 COMMISSIONER BLOOM: On benzene, I w i l l 

16 p o i n t out t h a t we d i d n ' t see modeling of benzene 

17 t r a n s p o r t . 

18 COMMISSIONER BALCH: No. 

19 COMMISSIONER BLOOM: And Dr. Thomas, he 

2 0 spoke about benzene and how t o s l i d e the NMOGA t o 

21 1115, p o i n t i n g out t h a t benzene i s a bone marrow 

22 poison and a carcinogen, and although present i n the 

23 p i t s at low concentration, many r e g u l a t o r y agencies 
24 consider any exposure t o a carcinogen t o be 

25 unacceptable, so t h a t -- t h a t causes me some 
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1 concern. 

2 Again, I am l o o k i n g f o r c o s t / b e n e f i t . I'm 

3 loo k i n g f o r a b i t of a c o s t / b e n e f i t analysis here, 

4 and I d i d n ' t see e i t h e r . I don't know how an 

5 i n d u s t r y operator would be ga i n i n g by increasing the 

6 benzene l e v e l s 5 0 - f o l d . 

7 We d i d n ' t hear testimony about what a 

8 t y p i c a l benzene l e v e l i s i n p i t s around New Mexico. 

9 I also don't support the change because I 

10 haven't seen a compound r i s k a n a l y s i s . And one of 

11 the th i n g s we are doing -- we would be doing i s 

12 inc r e a s i n g benzene 5 0 - f o l d , decreasing the distance 

13 t o groundwater by up t o 50 percent, reducing the 

14 distance t o surface water h o r i z o n t a l l y by a t h i r d , 

15 and having l i n e r s p o t e n t i a l l y i n the f i e l d almost 

16 twice as long as they were i n temporary p i t s 

17 p r e v i o u s l y . 

18 So I t h i n k t h a t the r i s k i s a c t u a l l y 

19 changing i n k i n d of a m u l t i p l i e r e f f e c t there. I t ' s 

2 0 j u s t one on top of the other. 

21 COMMISSIONER BALCH: We discussed t h i s on 

22 Monday. We were t a l k i n g about benzene, and I can't 

23 remember the context. But I t h i n k I pointed t o t h a t 

24 Dr. Thomas l i k e d t o t a l k about benzene. I t ' s -- I 

25 had a number of d i f f e r e n t c i t a t i o n s , and I can 
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1 provide them t o you, or you can look them up i n the 

2 t r a n s c r i p t from Monday. 

3 He r e a l l y d i d not f e e l t h a t these l e v e l s 

4 were u n p r o t e c t i v e , p a r t i c u l a r l y the example I said 

5 of even 20 m i l l i g r a m s j u s t p u t t i n g gasoline i n your 

6 car. 

7 The r i s k , as he presented i t , was i n the 

8 t r a n s p o r t . And once i t ' s s t a b i l i z e d , i t ' s not as 

9 t r a n s p o r t a b l e . 

10 The --

11 COMMISSIONER BLOOM: Here's another -- I 

12 guess what we are being asked t o take on f a i t h i s 

13 t h a t these newly suggested l e v e l s are somehow going 

14 t o r e s u l t i n savings t o i n d u s t r y . 

15 COMMISSiONER BALCH: Well, I t h i n k t h a t --

16 COMMISSIONER BLOOM: But i f they r e s u l t t o 

17 savings i n i n d u s t r y , then t h a t means t h a t there's 

18 not waste. And I would have already disputed the, 

19 perhaps, debatable l i n k between economic costs and 

20 waste. 

21 I t h i n k t h e r e ' s a - - a b a l a n c e t h a t has t o 

22 be s t r u c k t h e r e . 

23 COMMISSIONER BALCH: Su re . 

24 COMMISSIONER BLOOM: And a g a i n , I h a v e n ' t 

25 h e a r d a n y t h i n g about what t h e b e n e f i t s a r e and a 

PAUL BACA PROFESSIONAL COURT REPORTERS 
29742e9b-5271 -4d34-8837-2d40ec67f 166 



Page 3695 

1 l i t t l e b i t more about what the possible cost of 

2 incr e a s i n g these could be. 

3 COMMISSIONER BALCH: I mean, a n a t i o n a l l y 

4 known t o x i c o l o g i s t d i d t a l k down the r i s k of benzene 

5 i n p a r t i c u l a r . So I t h i n k you do have t o take i n t o 

6 account evidence from -- from a witness l i k e t h a t . 

7 And much l i k e I d i d put a l o t of weight on 

8 Dr. Buchanan's testimony, because he i s n a t i o n a l l y 

9 known and awarded f o r h i s reclamation e f f o r t s . And 

10 he i s very f a m i l i a r w i t h desert s o i l s of New Mexico 

11 i n general, and would be -- I t h i n k i t would be 

12 l i m i t i n g t o -- t o t r y and disregard t h e i r 

13 experience, even i f they are not d i r e c t l y g i v i n g you 

14 a model. But t h e i r experience w i t h contaminate 

15 flow -- I t h i n k Mr. Arthur, also. 

16 And t h a t ' s a much more a p p l i e d -- he was a 

17 much more a p p l i e d person and has worked w i t h the EPA 

18 and other types of waste s i t e s , and also o i l and gas 

19 waste s i t e s across the country. 

20 His experience l e d him t o be able t o say 

21 t h a t these l e v e l s were p r o t e c t i v e . 

22 And while we do have an increase of 

23 5 0 - f o l d on benzene, f o r example, i t i s 5,000 times 

24 lower than what i s -- what i s c i t e d i n the m o b i l i t y 

25 r e p o r t i n the s o i l s and groundwater research 
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1 b u l l e t i n . 

2 I t h i n k the m o b i l i t y i s not a t e r r i b l y --

3 i t comes down t o -- t o what you're lo o k i n g at i n the 

4 r i s k . And i n the f l u i d phase, I t h i n k benzene i s 

5 very dangerous. I don't t h i n k there's any doubt 

6 about t h a t . 

7 I n the s t a b i l i z e d s t a t e , these are 

8 aromatic hydrocarbons t h a t w i l l d r a i n very q u i c k l y , 

9 and then you're going t o bury them down 4 f e e t . 

10 Now, I'm not a chemical engineer or a 

11 chemist, so I can't give you personal experience on 

12 these numbers. A l l I can say i s t h a t the witnesses 

13 t h a t were asked about t h i s d i d say they are 

14 p r o t e c t i v e . 

15 And we d i d n ' t have a l o t of 

16 counter-discussion t o t h a t , as Commissioner Bai l e y 

17 p o i n t e d out. 

18 COMMISSIONER BLOOM: I t h i n k i t was more 

19 i n some of the l i n e s of questioning t h a t we heard. 

20 And I c e r t a i n l y respect Dr. Thomas' work 

21 i n t o x i c o l o g y . I t h i n k he's probably a l i t t l e less 

22 q u a l i f i e d t o speak t o t r a n s p o r t i n g . He said t h a t 

23 those were -- those are experiences he's gained over 

24 the years by working i n i n d u s t r y and t a l k i n g w i t h 

25 f o l k s and working on some of these issues f o r --
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1 COMMISSIONER BALCH: Well, he wasn't the 

2 only one t h a t t a l k e d about t r a n s p o r t and l i q u i d 

3 phase/operation phase being the primary r i s k . Just 

4 about a l l of the witnesses addressed t h a t . 

5 And a l o t of them d i d address i t from an 

6 e x p e r i e n t i a l p o i n t of view. I w i l l give you t h a t . 

7 COMMISSIONER BLOOM: And Dr. Thomas t a l k e d 

8 and described the d i f f e r e n c e between -- I t h i n k i t 

9 was, what, r i s k and hazard, f o r example. I t ' s r i s k y 

10 t o step out i n f r o n t of a bus, but i t ' s not 

11 hazardous i f i t ' s f i v e blocks away. 

12 The reason he said t h a t benzene i s n ' t 

13 going t o move i n t o water i s because he believed the 

14 bento n i t e c l a y and the d r i l l i n g f l u i d s -- or the 

15 d r i l l i n g mud would -- would stop t h a t . 

16 And I t h i n k we head i n t o some s l i p p e r i e r 

17 t e r r i t o r y there. His b e l i e f i n t h a t seemed t o be 

18 boundless or endless, as he was asked i f i t could 

19 handle a hundred or a thousand m i l l i g r a m s per 

2 0 kilogram benzene. He sa i d t h a t t h a t would be f i n e , 

21 he thought i t would be p r o t e c t i v e . 

22 COMMISSIONER BALCH: Yes. His r i s k 

23 discussion i s on page 448, l i n e s 12 through 23 of 

24 the t r a n s c r i p t . But we have e s s e n t i a l l y discussed 

2 5 t h a t . 
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2 goes on, on l i n e 14 page 448: 

3 " S i m i l a r l y , w i t h chemicals. You -- you 

4 have got t o have an exposure i n order t o have a 

5 r i s k . You can have the world's most t o x i c chemical, 

6 but i f there i s no exposure there i s no r i s k . 

7 " I t becomes important i n a r e g u l a t o r y 

8 s e t t i n g because i t i s the r i s k t h a t determines 

9 whether or not r e g u l a t i o n i s warranted. I t ' s not a 

10 hazard, i t ' s a r i s k . Because the terms get thrown 

11 about so lo o s e l y , I t h i n k i t ' s important t o make 

12 sure we a l l understand the vocabulary." 

13 So t h a t ' s r e a l l y where h i s r i s k versus 

14 hazardous discussion i s . 

15 I s there any -- maybe we should see 

16 what -- where we have some commonality on t h i s 

17 t a b l e . 

18 COMMISSIONER BLOOM: I t h i n k one t h i n g 

19 t h a t I r e a l l y don't b e l i e v e has changed much i s 

20 BTEX. I t ' s coming a l i t t l e c l o s e r t o groundwater 

21 from where i t was before. And p r e v i o u s l y , you 

22 couldn't bury i t on s i t e or bury i t -- bury the 

23 waste i f groundwater was between 25 and 50 f e e t . 

24 I guess i t ' s only the case where i t ' s a 

25 low c h l o r i d e f l u i d , correct? 
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But I be l i e v e the l i m i t f o r BTEX 

2 p r e v i o u s l y was between 50 and 100 f e e t , and beyond 

3 100 f e e t was 50 mi l l i g r a m s per kilogram. So I don't 

4 r e a l l y see much change there, so t h a t ' s , I don't 

5 t h i n k , much of an issue. 

6 CHAIRPERSON BAILEY: We can agree on 

7 concentrations f o r BTEX i n both categories 25 t o 50 

8 f e e t and 51 t o 100 feet? 

9 COMMISSIONER BALCH: I would say so. 

10 COMMISSIONER BLOOM: Again, as f a r as -- I 

11 support i t . I w i l l support the current standards, 

12 but I d i d n ' t support the low c h l o r i d e f l u i d , so 

13 t h a t ' s a l i t t l e d i f f e r e n t issue. But c e r t a i n l y 

14 beyond 50 f e e t . 

15 CHAIRPERSON BAILEY: Okay. Can we reach 

16 commonality f o r TPH? 

17 COMMISSIONER BALCH: TPH, f o r the shallow 

18 b u r i a l , what's the e x i s t i n g rule? 

19 COMMISSIONER BLOOM: I want t o t h i n k --

20 unless I wrote i t down wrong, 2,500, but I may be 

21 wrong. 

22 I t ' s 2,500. 

23 COMMISSIONER BALCH: I ' l l take your word. 

24 COMMISSIONER BLOOM: I f we are looking at 

25 the deleted m a t e r i a l , f o r example, on -- I guess I'm 
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Attachment A, on page 

2 32. "In-place b u r i a l i s where groundwater would be j 

3 between 50 and 100 f e e t below the bottom of the 

4 b u r i e d waste. Operator s h a l l c o l l e c t a minimum of 

5 f i v e - p o i n t composite sample." 

6 COMMISSIONER BALCH: 2,500. 

7 CHAIRPERSON BAILEY: Thank you. 

8 COMMISSIONER BALCH: That's f o r 50 t o 100. 

9 COMMISSIONER BLOOM: And I t h i n k beyond 

10 100 i t ' s s t i l l 2,500. 

11 COMMISSIONER BALCH: But they d i d n ' t have 

12 anything from 25 t o 50, r i g h t ? 

13 COMMISSIONER BLOOM: Correct. 

14 COMMISSIONER BALCH: So they a c t u a l l y 

15 reduced the TPH f o r . . . 

16 CHAIRPERSON BAILEY: 51 to 100 feet. 1 

17 COMMISSIONER BALCH: Well, we created t h i s , 

18 category. I t h i n k we -- w e l l , we renumbered. We \ 

19 d i d the distances from the o r i g i n a l t a b l e . j 

20 CHAIRPERSON BAILEY: Well, the original 1 

21 t a b l e was 50. j 
22 COMMISSIONER BALCH: I t was greater than 

23 50 . 

24 CHAIRPERSON BAILEY: 50 t o 100 f e e t , 

25 because i t was below the -- there was greater. j 
i 
! 

i 
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1 COMMISSIONER BALCH: So I guess you're -- j 

2 w i t h , again, the same caveat t h a t you -- j 

I 
3 COMMISSIONER BLOOM: To support the change j 
4 i n distances, yes, I guess we could adopt the 1 

5 proposed TPH l e v e l s . 

6 CHAIRPERSON BAILEY: Okay. j 

7 COMMISSIONER BALCH: I t h i n k , while we're j 

8 on TPH f o r g r e a t e r than 100 f e e t , I would go w i t h j 

9 the previous standard of 2,500. Nobody asked us t o j 

10 s p e c i f i c a l l y d efine 25 -- greater than 100 f e e t . j 

11 Also, i n -- i n t h e i r closure c r i t e r i a , i n 

12 the o r i g i n a l Table I , "Closure C r i t e r i a f o r S o i l s j 

13 Beneath P i t s and Below-Grade Tanks," they had f o r I 

14 depths of -- f o r greater than 100 f e e t of depth t o 

15 groundwater they had 5,000 m i l l i g r a m s per kilogram. 

16 - And while we incorporated these two tables 

17 together, we d i d n ' t yet discuss t h i s p a r t i c u l a r 

18 case, greater than 100 f e e t below the bottom of the | 

19 trench or p i t . 

2 0 So we could e i t h e r adopt the e x i s t i n g Rule 

21 17 2,500 m i l l i g r a m s per kilogram or we could adopt 

22 the 5,000 from g r e a t e r than 100 i n the o r i g i n a l 

23 Table I on page 41 on NMOGA. 

24 MR. SMITH: Commissioner Balch, j u s t t o J 

25 make this perfectly clear, these proposals that you \ 
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1 are now discussing are based on the testimony 

2 regarding s o i l physics as w e l l as Dr. Thomas' 

3 t o x i c o l o g y testimony? 

4 COMMISSIONER BALCH: Most of the l i m i t s 

5 presented f o r the t a b l e s , except f o r c h l o r i d e , which 

6 was discussed e x t e n s i v e l y by both sides, were c i t e d 

7 by a l l of the witnesses t h a t were asked about them 

8 as being p r o t e c t i v e . 

9 And i n some cases, these l i m i t s are lower 

10 than -- are more c o n s t r a i n i n g than was i n the 

11 previous r u l e . 

12 Presumably, nobody i s going t o have a 

13 problem i f we make i t more c o n s t r a i n i n g . We are 

14 t r y i n g t o be -- w e l l , not nobody. 

15 We are t r y i n g t o be as consistent as we 

16 can be where we have guidance. I f we don't have 

17 guidance, we can look t o e x i s t i n g Rule 17. 

18 . MR. SMITH: Okay. Good. 

19 COMMISSIONER BALCH: So e x i s t i n g Rule 17 

20 i s 2,500. We d i d have some guidance f o r greater 

21 than 100 f e e t i n the o r i g i n a l Table I of 5,000 f o r 

22 TPH. 

23 COMMISSIONER BLOOM: Mr. Balch, you're 

24 t a l k i n g about c h l o r i d e c u r r e n t l y ? 

25 COMMISSIONER BALCH: I ' m t a l k i n g about 
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1 TPH. 

2 COMMISSIONER BLOOM: TPH at --

3 COMMISSIONER BALCH: Chloride was --

4 COMMISSIONER BLOOM: - - a t greater than 

5 100 f e e t . 

6 COMMISSIONER BALCH: Yes. 

7 COMMISSIONER BLOOM: Yes. I t h i n k 2,500 

8 was i n the e x i s t i n g r u l e . We could c a r r y over. 

9 COMMISSIONER BALCH: I n TPH, how does TPH 

10 f a c t o r i n t o o i l-based wells? 

11 CHAIRPERSON BAILEY: I t ' s going t o have a 

12 huge impact. Because i f i t i s a diesel-based 

13 d r i l l i n g f l u i d i t ' s going t o permeate the --

14 COMMISSIONER BALCH: Mud. 

15 CHAIRPERSON BAILEY: -- mud completely and 

16 w i l l r a i s e the l i m i t s , I would assume, above the 

17 l i m i t s t h a t we have here i n the Table I . 

18 COMMISSIONER BALCH: And from the 

19 testimony we have, those diesel-based f l u i d s are 

20 p r i m a r i l y used i n Southeast New Mexico. 

21 CHAIRPERSON BAILEY: Yes. 

22 COMMISSIONER BALCH: Water-based i n 

23 northwest. 

24 CHAIRPERSON BAILEY: Well, p r i m a r i l y , but 

25 because of the formations t h a t are d r i l l e d through. 
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I t ' s more 

2 op e r a t i o n a l . 

3 CHAIRPERSON BAILEY I t i s an 

4 op e r a t i o n a l --

5 COMMISSIONER BALCH Shallow you can use 

6 fr e s h water. 

7 CHAIRPERSON BAILEY Well, clay. I t ' s a 

8 matter of the clay. Because water-based w i l l induce 

9 clay s w e l l i n g which creates problems f o r d r i l l i n g . 

10 COMMISSIONER BALCH Well, the testimony 

11 t h a t was given f o r the o r i g i n a l Table I , when you're 

12 below 100 f e e t they suggest the TPH l e v e l of 5,000. 

13 I f you have something of 2,500 --

14 COMMISSIONER BLOOM That was the t a b l e t o 

15 i n d i c a t e when t e s t i n g should be done. 

16 CHAIRPERSON BAILEY Right. 

17 COMMISSIONER BLOOM Now - -

18 COMMISSIONER BALCH Right. But i t does 

19 give -- i t does give some --

20 COMMISSIONER BLOOM Which means t h a t when 

21 there's remediation, so i t ' s apples and oranges. 

22 COMMISSIONER BALCH Okay. 

23 I f you look at t a b l e -- t h i s i s under a 

24 d i f f e r e n t Table I . We're t a l k i n g about E x h i b i t 13 

25 t h a t Mr. M u l l i n s pointed out. 
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1 And you look at gasoline range gasoline, 

2 you are l o o k i n g at 3,400 t o 80,000. On d i e s e l , 

3 7,700 t o 34,000. 

4 CHAIRPERSON BAILEY: So i f we use --

5 COMMISSIONER BALCH: These l i m i t s are 

6 s t i l l w e l l below --

7 CHAIRPERSON BAILEY: And p r o t e c t i v e of the 

8 f r e s h water. 

9 COMMISSIONER BALCH: Witnesses said they 

10 were p r o t e c t i v e at 5,000. 

11 CHAIRPERSON BAILEY: With groundwater 

12 greater than 100 f e e t below the bottom of the trench 

13 and the p i t , the m i g r a t i o n of TPH may not play a 

14 huge r o l e i n the value of the -- or the p r o t e c t i o n 

15 of the f r e s h water. 

16 So the TPH t h a t we have up there f o r 

17 2,500, r e l y i n g back t o the c u r r e n t r u l e , I t h i n k , i s 

18 very j u s t i f i a b l e . 

19 COMMISSIONER BALCH: That's also what they 

20 had f o r TPH i n 51 t o 100 f e e t . 

21 CHAIRPERSON BAILEY: Yes. 

22 COMMISSIONER BALCH: But again, I t h i n k 

23 you want t o e r r on the side of being more p r o t e c t i v e 

24 of the groundwater. 

25 Okay. So 2,500 f o r g r e a t e r than 100 feet? 
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CHAIRPERSON BAILEY: I could agree t o 

2 t h a t . 

3 COMMISSIONER BLOOM: I could agree t o 

4 t h a t . 

5 COMMISSIONER BALCH: I t h i n k also, since 

6 BTEX and benzene are the aromatic components, you 

7 are p r i m a r i l y w o r r i e d about whatever degredational 

8 components w i l l migrate upward through the s o i l . I t 

9 doesn't matter what the depth i s . Those l i m i t s 

10 stayed the same f o r both of the presented cases, and 

11 I t h i n k they should be the same f o r the greater than 

12 100 case as w e l l . 

13 COMMISSIONER BLOOM: I t h i n k we could 

14 agree t h a t BTEX could be 50 mi l l i g r a m s per kilogram 

15 because t h a t ' s what i t was pr e v i o u s l y . 

16 COMMISSIONER BALCH: Okay. 

17 CHAIRPERSON BAILEY: And benzene at 10 

18 below 100 feet? 

19 COMMISSIONER BALCH: I t h i n k t h a t , based 

20 on the testimony, t h a t I am comfortable w i t h the 

21 benzene l e v e l of 10. 

22 COMMISSIONER BLOOM: I don't agree w i t h 

23 changes t o the benzene l e v e l s , as I have s t a t e d here 

24 r e c e n t l y . But... 

25 COMMISSIONER BALCH: Well, we can go -- we 
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1 can go through and --

2 COMMISSIONER BLOOM: Yes. 

3 COMMISSIONER BALCH: -- l i n e by l i n e . 

4 COMMISSIONER BLOOM:, Sure. 

5 CHAIRPERSON BAILEY: But i f we're going t o 

6 maintain 10, then i t makes sense t o maintain 10 at 

7 t h a t l e v e l also. 

8 COMMISSIONER BLOOM: Sure. I would agree. 

9 CHAIRPERSON BAILEY: Okay. Which leaves 

10 us w i t h c h l o r i d e s . 

11 COMMISSIONER BALCH: We had some 

12 discussion on Monday about c h l o r i d e s . And I t h i n k 

13 t h a t I was able t o conclude from t h a t discussion 

14 t h a t g r e a t e r than 100 f e e t there was very l i t t l e 

15 r i s k from c h l o r i d e s and t h a t there shouldn't 

16 n e c e s s a r i l y be a l i m i t at a l l . 

17 COMMISSIONER BLOOM: Can you r e f r e s h my 

18 memory as t o what Mr. M u l l i n s modeled the distance 

19 of the c h l o r i d e s t h a t t r a v e l e d 25 fe e t down and 100 

20 f e e t up? What was the i n i t i a l c h l o r i d e 

21 concentration? Was i t 15,000? 

22 CHAIRPERSON.BAILEY: I t was below 

23 c h l o r i d e , yes. 
** 

24 COMMISSIONER BALCH: Which corresponded t o 

25 the -- what's now the 51 t o 100 case w i t h one --
: 
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1 3 - t o - l mixing r a t i o . So your p i t contents would be 

2 15,00 0, you mix i t down t o 5,000, and then you would 

3 run your models. 

4 CHAIRPERSON BAILEY: The graphs t h a t 

5 i n d i c a t e d the s a l t bulge a l l i n d i c a t e d -- every 

6 s i n g l e one of them i n d i c a t e d t h a t the c h l o r i d e 

7 concentration returned t o normal, or t o t h a t --

8 COMMISSIONER BALCH: No, not t o normal. 

9 CHAIRPERSON BAILEY: Well, t o i t s n a t u r a l 

10 concentration. 

11 COMMISSIONER BALCH: Well, t h a t ' s not 

12 e x a c t l y what Dr. Buchanan said, and I asked him 

13 twice on -- on examination, once during h i s d i r e c t 

14 and once duri n g h i s r e d i r e c t . 

15 And he very e x p l i c i t l y s t a t e d t h a t i f you 

16 had c h l o r i d e s above i t you would increase the 

17 concentrations at the l e v e l of the s a l t bulge, but 

18 you would not increase the depth of the s a l t bulge. 

19 I t ' s a l i t t l e b i t d i f f e r e n t . 

2 0 CHAIRPERSON BAILEY: But I'm t a l k i n g about 

21 below the s a l t bulge. 

22 COMMISSIONER BALCH: Below the s a l t bulge. 

23 CHAIRPERSON BAILEY: Below the s a l t bulge, 

24 the r e t u r n t o the n a t u r a l c h l o r i d e concentrations 

25 occurred w e l l before 100 f e e t . 
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2 t h i n k a l l the examples I had were between 10 and 

3 25 f e e t . 

4 CHAIRPERSON BAILEY: Every s i n g l e one. So 

5 I have no problem w i t h whatever concentration of 

6 ch l o r i d e s we have. 

7 COMMISSIONER BALCH: Well, I would propose 

8 p u t t i n g N/A f o r greater than 100 f e e t on the 

9 ch l o r i d e s . 

10 CHAIRPERSON BAILEY: Because we've had 

11 testimony f o r hours and hours on the s a l t bulge and 

12 below the s a l t bulge, where i t r e t u r n s t o 

13 background, put i t t h a t way. 

14 So I would agree t h a t f o r c h l o r i d e s we 

15 could put N/A. 

16 COMMISSIONER BALCH: On --

17 CHAIRPERSON BAILEY: No. Greater than 100 

18 f e e t , yes. And then we could e l i m i n a t e the EPA 

19 method i n the middle column, because i t doesn't 

20 matter what you -- the process you use t o analyze 

21 i t . 

22 COMMISSIONER BLOOM: I s t h a t a not 

23 a p p l i c a b l e or... 

24 COMMISSIONER BALCH: Not ap p l i c a b l e , yes 

25 COMMISSIONER BLOOM: Okay. 
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CHAIRPERSON BAILEY: And now we come t o 

2 c h l o r i d e c o ncentration, both 25 t o 50 and 51 t o 100. 

3 COMMISSIONER BALCH: So the 20 -- those 

4 are -- those were the cases t h a t were modeled. I t 

5 was demonstrated by Mr. M u l l i n s . So those are the 

6 cases where we have predicted^ data f o r southeast and 

7 northwest New Mexico. 

8 CHAIRPERSON BAILEY: And showed t h a t the 

9 c o n c e n t r a t i o n of c h l o r i d e s was e s s e n t i a l l y 

10 n e g l i g i b l e . 

11 COMMISSIONER BALCH: Wit h i n time spans 

12 t h a t were co n s i s t e n t w i t h Dr. Buchanan's 

13 understanding of the formation of -- n a t u r a l 

14 formation of the s a l t bulge, on the order of 

15 thousands of years, would not see, at those 

16 concentrations, t r a n s p o r t at groundwater i n those 

17 depths. 

18 CHAIRPERSON BAILEY: But t h i s i s also w i t h 

19 the understanding t h a t we have 4 f e e t of un- -- or 

20 less than 600 m i l l i g r a m s per kilogram f o r the 

21 surface, and t h a t these concentrations would only 

22 begin at 4 f e e t below the surface. 

23 COMMISSIONER BALCH: At a minimum of 

24 4 f e e t . 

25 CHAIRPERSON BAILEY: Right. 
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1 COMMISSIONER BALCH: And i n p r a c t i c e , 

2 probably more than 4 f e e t . 

3 CHAIRPERSON BAILEY: P o t e n t i a l l y . 

4 COMMISSIONER BALCH: Well, i f you have an 

5 8-foot-deep p i t t h a t you b a c k f i l l . You w i l l 

6 b a c k f i l l i t w i t h some m a t e r i a l , which we don't know 

7 what i t ' s going t o be. 

8 CHAIRPERSON BAILEY: Uh-huh. 

9 COMMISSIONER BALCH: I t w i l l be whatever 

10 they p i l e d up when they dug out the p i t . And then 

11 there w i l l be 600 m i l l i g r a m s per -- of c h l o r i d e f o r 

12 4 f e e t . 

13 CHAIRPERSON BAILEY: Right. 

14 COMMISSIONER BALCH: So I t h i n k you have 

15 adequate p r o t e c t i o n . 

16 CHAIRPERSON BAILEY: So the 

17 2,500 m i l l i g r a m s per l i t e r begins at 4 f e e t and runs 

18 t o 25 t o 50 f e e t below the bottom of the trench. 

19 I t h i n k t h a t having t h a t concentration of 

20 c h l o r i d e s i s not going t o be de t r i m e n t a l t o f r e s h 

21 water, i t ' s not going t o be de t r i m e n t a l t o the 

22 establishment of veg e t a t i o n , which i s p a r t of the 

23 process of ensuring t h a t c h l o r i d e s do not -- are not 

24 tra n s p o r t e d v e r t i c a l l y . 

25 I can agree w i t h the 2,500 f e e t at t h a t 
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1 p o i n t -- I mean the 2,500 m i l l i g r a m s per kilogram. 

2 COMMISSIONER BALCH: The only other t h i n g 

3 t h a t we have not r e a l l y addressed, t h a t was 

4 discussed at len g t h by both sides i n the testimony, 

5 was the top l i n e r . 

6 COMMISSIONER BLOOM: The top l i n e r . 

7 CHAIRPERSON BAILEY: Exactly. 

8 COMMISSIONER BLOOM: That's one of my 

9 reservations about the 5,000 m i l l i g r a m s per 

10 kilogram. And I have some reservations about moving 

11 up from 500 mi l l i g r a m s of c h l o r i d e , as the r u l e 

12 c u r r e n t l y reads, the depth, because i t ' s 50 fe e t 

13 p r e v i o u s l y . 

14 I d i d -- I would agree t h a t there i s a 

15 s a l t bulge. I t looks l i k e i t can be at sometimes 

16 around 25 f e e t or 3 0 f e e t , or -- given some of the 

17 d i f f e r e n t cases we have looked a t . 

18 COMMISSIONER BALCH: Well, we are also 

19 depending on Dr. Buchanan's experience i n 

20 New Mexico, where he says t h a t those ranges are 

21 consistent w i t h h i s observations. 

22 So we get t o extend t h a t a l i t t l e b i t , 

23 because we were lucky enough t o have a n a t i o n a l l y 

24 recognized s o i l s and remediation expert t a l k t o us 

25 who i s also a resi d e n t of New Mexico and does a l o t 
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1 of h i s work here. So I t h i n k we can extend t h a t . 

2 The r e a l question comes down t o do you 

3 need t o have a top cover or not. 

4 CHAIRPERSON BAILEY: Dr. Buchanan was very 

5 c l e a r t h a t he does not recommend having t h a t top 

6 l i n e r . 

7 But Dr. Neeper, as I understood -- I can't 

8 say what Dr. Neeper said. I j u s t remember t h a t 

9 Dr. Neeper -- t h a t Dr. Buchanan was very c l e a r not 

10 t o have the upper --

11 COMMISSIONER BLOOM: Dr. Neeper made two 

12 rele v a n t p o i n t s I can t h i n k o f. One was t h a t when 

13 excavating some p i t s f o r -- I bel i e v e i t was 

14 Marbob -- t h a t he found a s a l t l a y e r t h a t had r i s e n 

15 up t o the top of the l i n e r , f o r example. 

16 CHAIRPERSON BAILEY: Yes. 

17 COMMISSIONER BLOOM:; And then he also 

18 s t a t e d t h a t he f e l t t h a t s a l t could migrate up, I 

19 be l i e v e i t was 12 t o 24 inches, and get i n t o the 

20 root zone f o r some p l a n t s , and ch l o r i d e s can have an 

21 impact on p l a n t s . 

22 CHAIRPERSON BAILEY: With no top l i n e r , we 

23 could have the bathtub e f f e c t , where i n f i l t r a t i o n 

24 remains w i t h i n the bathtub, or the taco, as i t was 

25 c a l l e d i n previous hearings. 
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1 COMMISSIONER BALCH: Well, we also had 

2 testimony t h a t these l i n e r s are not -- are not 

3 for e v e r . 

4 CHAIRPERSON BAILEY: Right. 

5 COMMISSIONER BALCH: They are 200 t o 300 

6 years or so, and i t ' s e f f e c t i v e l y not going t o be a 

7 l i n e r anymore. You may s t i l l have pieces of i t 

8 there, but... 

9 My -- my thought i s t h a t i f you have a top 

10 l i n e r -- you know, there wasn't -- I don't t h i n k 

11 there was a t e r r i b l y strong o p i n i o n about the top 

12 l i n e r from anybody, even from Dr. Buchanan. He 

13 suggested t h a t i t wasn't necessary. 

14 But from what I remember of h i s -- h i s 

15 testimony, I t h i n k on r e b u t t a l , on questioning t h a t 

16 was asked -- you know, the roots are going t o f i n d a 

17 way. They w i l l j u s t poke a hole r i g h t through the 

18 l i n e r . Anybody t h a t ' s ever put down gravel on t h e i r 

19 yard w i t h a p l a s t i c l a y e r underneath i t w i l l see 

2 0 weeds the next year. 

21 So having i t may not be of great b e n e f i t , 
1 

22 but I don't t h i n k anybody r e a l l y s a i d t h a t not 1 

1 

23 having i t would be a great b e n e f i t e i t h e r . 

24 CHAIRPERSON BAILEY: True. 

25 COMMISSIONER BALCH: Now, both of the 
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current closure standards under Rule 17 -- and I 

2 don't remember e x a c t l y how the b u r r i t o s and the 

3 tacos and a l l of t h a t works. But one i s a fold o v e r 

4 of the l i n e r , which e s s e n t i a l l y gives you a top 

5 l i n e r . 

6 CHAIRPERSON BAILEY: Well, not completely, 

7 because i t would only be the edges going i n t o --

8 COMMISSIONER BALCH: Okay. 

9 CHAIRPERSON BAILEY: -- and so the middle 

10 would not be covered. 

11 COMMISSIONER BALCH: So t h a t ' s the taco. 

12 CHAIRPERSON BAILEY: Right. That's the 

13 taco --

14 COMMISSIONER BALCH: Not the tostada. 

15 CHAIRPERSON BAILEY: The bathtub, yes. 

16 COMMISSIONER BALCH: More l i k e a tostada. 

17 And then you have the b u r r i t o , where 

18 you've f o l d e d i t over completely. 

19 CHAIRPERSON BAILEY: Folded i t over, and 

20 then you add a top l i n e r t o cover i t . 

21 COMMISSIONER BALCH: And then you add a 

22 top l i n e r . 

23 CHAIRPERSON BAILEY: Yes. 

24 COMMISSIONER BALCH: Mr. Bloom, are you 

25 going t o f e e l more comfortable w i t h these l i m i t s i f 
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1 there's a top l i n e r ? Because I d i d n ' t see strong 

2 evidence one way or the other. 

3 COMMISSIONER BLOOM: Yeah. Dr. Thomas 

4 mentioned t h a t he thought -- he said he would p r e f e r 

5 a cover, he thought i t would be good, something 

6 along those l i n e s . 

7 COMMISSIONER BALCH: He may have been 

8 t h i n k i n g of i t from more of a benzene or BTEX 

9 context, where you're going t o give those v o l a t i l e 

10 components more chance t o i n t e r a c t w i t h the 

11 m a t e r i a l , although he d i d say benzene i s not t o x i c 

12 t o p l a n t s . So... 

13 Without a l o t of guidance on i t , the 

14 o r i g i n a l r u l e had a top l i n e r , r i g h t . 

15 CHAIRPERSON BAILEY: The o r i g i n a l r u l e , 

16 which i s found on page 33 of -- under "On-site 

17 Trench B u r i a l , " subparagraph ( i ) t a l k s about 

18 i n s t a l l i n g "a geomembrane cover over the excavated 

19 m a t e r i a l i n the l i n e trench. The operator s h a l l 

2 0 design and construct the geomembrane cover i n 

21 accordance w i t h the requirements s p e c i f i e d " 

22 elsewhere. 

23 "The operator s h a l l cover the geomembrane 

24 l i n e r -- l i n e d and covered, f i l l e d , trench w i t h 

25 compacted m a t e r i a l s . " 
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1 So the o r i g i n a l r u l e does r e q u i r e a 

2 geomembrane cover. 

3 COMMISSIONER BALCH: For 50 t o 100 f e e t , 

4 but not f o r g r e a t e r than 100. 

5 COMMISSIONER BLOOM: I t looks l i k e i t ' s 

6 f o r both of them. 

7 CHAIRPERSON BAILEY: I t i s f o r both of 

8 them. 

9 COMMISSIONER BALCH: I t i s f o r both of 

10 them? Okay. 

11 CHAIRPERSON BAILEY: I f we incorporated 

12 t h a t paragraph, which i s a geomembrane l i n e r , i t ' s 

13 not an HDPE, i t ' s not an impervious l i n e r . So... 

14 COMMISSIONER BLOOM: I f i t ' s not 

15 impervious, I don't know --

16 CHAIRPERSON BAILEY: What's the point? 

17 COMMISSIONER BLOOM: -- what's the point? 

18 COMMISSIONER BALCH: Well, d i d you have, 

19 l i k e you said Dr. Thomas -- and I have a c i t a t i o n 

20 f o r the same t h i n g . He said i t can't h u r t , 

21 e s s e n t i a l l y . 

22 COMMISSIONER BLOOM: Does Dr. Buchanan 

23 f e e l t h a t the -- he mentioned t h a t he f e l t t h a t the 

24 l i n e r could r e t a r d the root growth of some p l a n t s . 

25 CHAIRPERSON BAILEY: Yes. Because some of 
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1 those, l i k e the four-wing saltbush, can have roots 

2 t h a t go beyond the 4 f e e t . 

3 COMMISSIONER BLOOM: I f t h a t happens, does 

4 t h a t leave, then, the c h l o r i d e s t o migrate upwards 

5 through the grade e f f e c t o r , i f the c h l o r i d e s move 

6 upwards, i f there's something t h a t has roots down t o 

7 t h a t zone? 

8 CHAIRPERSON BAILEY: The roots aren't 

9 going t o t r a n s p o r t the c h l o r i d e s upwards, they are 

10 simply going t o withdraw from the c h l o r i d e 

11 concentration. 

12 COMMISSIONER BALCH: With my l i m i t e d 

13 understanding of roots -- and we d i d have q u i t e a 

14 d i s s e r t a t i o n given t o us -- was t h a t the roots 

15 e s s e n t i a l l y act as a f i l t e r . And what would happen 

16 i s the roots would -- the area surrounding the roots 

17 would clog up w i t h the s a l t and then they would 

18 e s s e n t i a l l y drown -- or not drown, but they would 

19 d i e from lack of water. 

2 0 CHAIRPERSON BAILEY: Yes. The root dies 

21 back from the c h l o r i d e concentration. 

22 COMMISSIONER BALCH: I'm not concerned 

23 t h a t t h a t would n e c e s s a r i l y k i l l the p l a n t s , as long 

24 as i t had access t o other sources of f l u i d . But I'm 

2 5 not -- t h a t ' s way beyond my area of ex p e r t i s e . 
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1 And I don't t h i n k we have -- I'm not sure 

2 we had any discussion about t h a t . 

3 I guess the question on the l i n e r i s : Do 

4 you want t o have something which w i l l be temporary, 

5 i n the grand scale of t h i n g s , a couple hundred 

6 years, t h a t w i l l be able t o shed water while 

7 ev e r y t h i n g above i t i s e s t a b l i s h i n g i t s e l f , or i f 

8 t h a t ' s not necessary. 

9 CHAIRPERSON BAILEY: Dr. Buchanan was 

10 c l e a r t h a t he d i d not recommend a top l i n e r . 

11 I n the o r i g i n a l r u l e , I'm f i n d i n g where 

12 the top l i n e r was described as a geomembrane l i n e r . 

13 The geomembrane l i n e r i s not impervious t o f l u i d 

14 t r a n s p o r t . 

15 COMMISSIONER BALCH: So the purpose of the 

16 geomembrane was t o prevent root growth through? 

17 CHAIRPERSON BAILEY: I bel i e v e so, and 

18 also t o prevent s e t t l i n g of the upper f i l l i n t o the 

19 lower area where the p i t i s located. So t h a t would 
2 0 prevent the -- the lowering of the surface, which | 

21 allows --

22 COMMISSIONER BALCH: So i t ' s 

23 CHAIRPERSON BAILEY: - - so i t ' s t h e s i t e . 

24 COMMISSIONER BALCH: - - more o f a 

25 geomorphology t h a n . . . 
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1 CHAIRPERSON BAILEY: That i s my 

2 understanding. Because when I look back, i t only 

3 t a l k s about a geomembrane cover. And what other 

4 reasons could there be i f i t ' s not impervious? 

5 COMMISSIONER BALCH: So we're not t r y i n g 

6 t o c o n t r o l i n f i l t r a t i o n , which i s why Dr. Buchanan 

7 wouldn't say t h a t . 

8 I went through l a s t n i g h t , and I was 

9 searching f o r -- f o r l i n e r s i n the t r a n s c r i p t . I 

10 t h i n k we p r e t t y much covered a l l of the examples 

11 t h a t were brought up. 

12 CHAIRPERSON BAILEY: I t h i n k so. So can 

13 we resolve our discussion f o r chlorides? 

14 We have resolved our questions on TPH and 

15 BTEX and benzene, I be l i e v e , f o r the three 

16 categories. I s t h a t correct? 

17 But we are hung up on c h l o r i d e s . And i f 

18 the previous r u l e doesn't r e a l l y r e q u i r e --

19 COMMISSIONER BALCH: So would t h e 

20 geomembrane stop the upward s a l t migration? The 

21 upward s a l t m i g r a t i o n i s what --

22 CHAIRPERSON BAILEY: No. The geomembrane 

23 i s pervious t o f l u i d s . 

24 COMMISSIONER BALCH: Well, i f i t ' s 

25 s a l t s -- i t was t e s t i f i e d t o here t h a t the s a l t s are 
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r e a l l y only going t o move i n a saturated form. 

2 CHAIRPERSON BAILEY: True. 

3 COMMISSIONER BALCH: So the membrane --

4 not the membrane, but the l i n e r t h a t he may have 

5 been l o o k i n g at -- and then you have saturated 

6 c h l o r i d e s . 

7 CHAIRPERSON BAILEY: Yes, you could have. 

8 COMMISSIONER BALCH: I don't t h i n k 

9 anything i s going t o stop the ro o t s from going 

10 through a l i n e r of any s o r t --

11 CHAIRPERSON BAILEY: Over time. 

12 COMMISSIONER BALCH: -- over time. 

13 A geomembrane l i n e r , which i s s p e c i f i e d i n 

14 the o r i g i n a l Rule 17, which may have been why many 

15 of the witnesses have t a l k e d about i t and said i t 

16 wasn't necessary, does not prevent i n f i l t r a t i o n . I n 

17 f a c t , i n f i l t r a t i o n may be a good t h i n g i f you t h i n k 

18 about s a l t bulge. I t ' s b a s i c a l l y t r a n s p o r t i n g the 

19 c h l o r i d e s t o a l e v e l where they are stab l e over long 

20 periods of time. 

21 CHAIRPERSON BAILEY: So we can't use a 

22 l i n e r as a f a c t o r i n the c h l o r i d e concentrations. 

23 COMMISSIONER BALCH: I t h i n k i t ' s not 

24 r e l e v a n t t o t h a t discussion. 

25 COMMISSIONER BLOOM: I t ' s not going t o 
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be -- i t ' s permeable t o . . . 

2 COMMISSIONER BALCH: I f there's saturated 

3 flow, which i s the s i t u a t i o n which would give you 

4 upward m i g r a t i o n of c h l o r i d e s , i t ' s not going t o 

5 stop i t . 

6 And f o r i n f i l t r a t i o n , i t ' s not going t o 

7 stop water, so i t ' s not going t o stop i t . 

8 I d i d n ' t see anything t h a t d i r e c t l y s a i d a 

9 l i n e r was necessary. A number of people said they 

10 weren't necessary. 

11 I t h i n k Dr. Thomas' testimony was r e a l l y 

12 probably not t h i n k i n g about c h l o r i d e s , he was 

13 probably t h i n k i n g more of your v o l a t i l e s --

14 COMMISSIONER BLOOM: Yes. 

15 COMMISSIONER BALCH: -- which i s going t o 

16 be a s h o r t - l i v e d problem. 

17 I f you wanted t o have something t o stop 

18 upward m i g r a t i o n of v o l a t i l e s , then you would want a 

19 p l a s t i c l i n e r . 

20 CHAIRPERSON BAILEY: HDPE or equivalent. 

21 COMMISSIONER BALCH: Yeah, which would 

22 also shed water. Which i s why I t h i n k Dr. Buchanan 

23 i s r i g h t . 

24 CHAIRPERSON BAILEY: Right. 

25 COMMISSIONER BALCH: He wanted t o have as 
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1 l i t t l e d i s r u p t i o n from the n a t u r a l process, or the 

2 way I i n t e r p r e t h i s testimony, would make me believe 

3 t h a t . 

4 COMMISSIONER BLOOM: Well, what I'm 

5 lo o k i n g at -- I can support b u r i a l i n the 2 5 t o J 

6 50-foot t o groundwater range. 

7 And the 51 t o 100-foot, we're seeing t h i s j 

8 increase from a thousand m i l l i g r a m s t o 

9 5,000 m i l l i g r a m s per kilogram. And I have some | 

10 r e s e r v a t i o n about the type of modeling, and i s t h i s j 

11 j u s t waste, or i s i t j u s t economic impact? What's I 

12 the cost, the b e n e f i t ? 

13 I don't support t h i s change t o i 

14 5,000 m i l l i g r a m s t o kilograms issue. | 

15 COMMISSIONER BALCH: What about the l i n e r 

16 issue? Because i f we need t o have a l i n e r , i t needs j 

17 t o go i n t o the t e x t somewhere. 1 

18 COMMISSIONER BLOOM: Yeah. 

19 CHAIRPERSON BAILEY: Other than t h a t , we 

20 can j u s t s t a r t -- l i n e item through some of these 

21 t h i n g s . I 

22 COMMISSIONER BLOOM: No, I guess I can't J 

23 see how a top l i n e r would seem t o make any j 

24 d i f f e r e n c e , i f i t ' s not -- i f i t ' s not impermeable. j 

25 And j u s t a geomembrane l i n e r , I can't see any sense j 

i 
\ 

v ̂ ̂ • ; _ s "
 j 
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t o i t . I don't t h i n k t h a t i t ' s strong enough t o 

2 prevent subsidence. I t ' s not going t o l i m i t the 

3 movement of f l u i d s . And we have heard t h a t i t could 

4 be t o the detriment of rev e g e t a t i o n , as Dr. Buchanan 

5 t e s t i f i e d . So... 

6 CHAIRPERSON BAILEY: Okay. So we may be 

7 at the p o i n t where we have e i t h e r reached an 

8 agreement or not on Table I . 

9 COMMISSIONER BALCH: I suspect we are not 

10 going t o change w i t h any more discussion. 

11 CHAIRPERSON BAILEY: I don't believe we 

12 are. 

13 So i t ' s a matter o f , Commissioners, do you 

14 support Table I as shown on the screen w i t h those 

15 concentrations? 

16 COMMISSIONER BALCH: Do you want t o do i t 

17 by depth range or i s t h a t going t o make a 

18 d i f f e r e n c e , Mr. Bloom? 

19 COMMISSIONER BLOOM: I --

20 COMMISSIONER BALCH: Or by constituent? 

21 COMMISSIONER BLOOM: We could do i t -- we 

22 could run down the l i s t o r... 

23 CHAIRPERSON BAILEY: Okay. Then l e t ' s 

24 vote on c h l o r i d e c oncentration at 25 t o 50 fe e t 

25 below the bottom of the t r e n c h / p i t . 
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1 Commissioner Bloom, do you support 

2 2,500 m i l l i g r a m s per kilogram? 

3 COMMISSIONER BLOOM: No, I do not. 

4 CHAIRPERSON BAILEY: Commissioner Balch, 

5 do you? 

6 COMMISSIONER BALCH: I do. 

7 CHAIRPERSON BAILEY: I do, also. So at 

8 t h i s p o i n t , i t ' s the m a j o r i t y of the commission 

9 agrees t o t h a t concentration. 

10 For TPH, which i s GRO plus DRO at 25 t o 

11 50 f e e t , Commissioner Bloom, do you support 

12 100 m i l l i g r a m s per kilogram? 

13 COMMISSIONER BLOOM: No, I do not. 

14 CHAIRPERSON BAILEY: Commissioner Balch, 

15 do you? 

16 COMMISSIONER BALCH: I do. 

17 CHAIRPERSON BAILEY: I also do. 

18 So t h i s i s an example of the m a j o r i t y of 

19 the commission supports 100 m i l l i g r a m s per kilogram. 

20 For BTEX i n the 25 t o 50 fe e t below the 

21 bottom of the trench or p i t we have a 50 m i l l i g r a m 

22 per kilogram. 

23 Commissioner Bloom, do you accept or 

24 support 50 m i l l i g r a m s per kilogram? 

2 5 COMMISSIONER BLOOM: I don't support t h a t , 
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1 only because I don't support the b u r i a l i n t h a t 

2 25-foot t o 50-foot t o groundwater range. 

3 CHAIRPERSON BAILEY: Commissioner Balch, 

4 do you support 50? 

5 COMMISSIONER BALCH: I support t h a t range. 

6 CHAIRPERSON BAILEY: I do, too. 

7 So the m a j o r i t y of the commission agrees 

8 t o the 50. 

9 And f o r benzene, Commissioner Bloom, you 

10 do not support 10 m i l l i g r a m s per kilogram? 

11 COMMISSIONER BLOOM: No, I do not. 

12 CHAIRPERSON BAILEY: Commissioner Balch, 

13 do you? 

14 COMMISSIONER BALCH: I do support i t . 

15 CHAIRPERSON BAILEY: So the m a j o r i t y of 

16 the commission agrees t o 10 m i l l i g r a m s per kilogram. 

17 For the category of 51 t o 100 fe e t below 

18 the bottom of the trench or p i t we have a proposal 

19 f o r c h l o r i d e s at 5,000 m i l l i g r a m s per kilogram. 

20 Commissioner Bloom, do you support 5,000? 

21 COMMISSIONER BLOOM: No. 

22 CHAIRPERSON BAILEY: Commissioner Balch, 

23 do you? 

24 COMMISSIONER BALCH: I do. 

25 CHAIRPERSON BAILEY: I also do. 
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So t h i s i s -- the m a j o r i t y of the 

commission supports 5,000. 

For TPH at a thousand, Commissioner Bloom, 

do you support 1,000 TPH? 

COMMISSIONER BLOOM: I do. I believe t h a t 

i s 

COMMISSIONER BALCH: I t ' s lower than the 

e x i s t i n g l e v e l . 

COMMISSIONER BLOOM: i t ' s lower than 

the e x i s t i n g l e v e l , yes. 

CHAIRPERSON BAILEY: Commissioner Balch, 

do you? 

COMMISSIONER BALCH: I also support i t . 

CHAIRPERSON BAILEY: So we have -- a l l 

three commissioners support 1,000 mi l l i g r a m s per 

kilogram. 

For BTEX at 50 m i l l i g r a m s per kilogram, 

Commissioner Bloom, do you support that? 

COMMISSIONER BLOOM: Yes, I do. That's 

the same as the e x i s t i n g one. 

COMMISSIONER BALCH: And I support i t . 

CHAIRPERSON BAILEY: So a l l three 

commissioners support 50 m i l l i g r a m s per kilogram. 

For benzene, 10 m i l l i g r a m s per kilogram i n 

the category of 51 t o 100 f e e t below the bottom of 
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1 the trench or p i t . 

2 Commissioner Bloom? 

3 COMMISSIONER BLOOM: No, I do not. 

4 COMMISSIONER BALCH: And I do. 

5 CHAIRPERSON BAILEY: So we have the 

6 m a j o r i t y of the commission supporting t h a t value. 

7 For greater than 100 f e e t below the bottom 

8 of the trench or p i t we have "not a p p l i c a b l e " f o r 

9 c h l o r i d e concentration. 

10 Commissioner Bloom, do you support that? 

11 COMMISSIONER BLOOM: No, I do not. 

12 CHAIRPERSON BAILEY: No, you do not? 

13 COMMISSIONER BLOOM: I do not, no. 

14 COMMISSIONER BALCH: I do support i t . 

15 CHAIRPERSON BAILEY: Commissioner Balch --

16 so t h i s i s the m a j o r i t y of the commission supports 

17 the N/A, the not ap p l i c a b l e category. 

18 For TPH at 2,500 m i l l i g r a m s per kilogram. 

19 Commissioner Bloom? 

2 0 COMMISSIONER BLOOM: Yes, I am supportive 

21 of t h a t . That's the same as the e x i s t i n g r u l e . 

22 CHAIRPERSON BAILEY: Commissioner Balch? 

23 COMMISSIONER BALCH: I support i t as w e l l . 

24 CHAIRPERSON BAILEY: So a l l three 

2 5 commissioners support t h a t category, t h a t 
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1 concentration. 

2 BTEX at 50 m i l l i g r a m s per kilogram. 

3 Commissioner Bloom? 

4 COMMISSIONER BLOOM: Yes, t h a t remains 

5 unchanged. 

6 COMMISSIONER BALCH: And I support i t . 

7 CHAIRPERSON BAILEY: So a l l three 

8 commissioners support t h a t value. 

9 Benzene f o r 10 m i l l i g r a m s per kilogram. 

10 Commissioner Bloom? 

11 COMMISSIONER BLOOM: No, I do not. 

12 COMMISSIONER BALCH: And I do. 

13 CHAIRPERSON BAILEY: So the m a j o r i t y of 

14 the commission supports t h a t value. 

15 We have now reached a con- -- a m a j o r i t y 

16 of the commission supporting Table I as presented. 

17 We can now use t h a t d e c i s i o n f o r -- i n 

18 those areas where Table I has been c i t e d as a 

19 reference i n previous sections. 

20 That i s the n e x t - t o - t h e - l a s t area. 

21 I n Section 15, having t o do w i t h 

22 "Exceptions and Variances," Section C we have 

23 h i g h l i g h t e d i n yellow. I t ' s towards the end of the 

24 document, almost. 

2 5 Can we reach any agreement f o r whether or 
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not an operator has t o apply t o the Santa Fe o f f i c e 

2 f o r an exception? 

3 COMMISSIONER BALCH: This i s -- the reason 

4 I t h i n k we h i g h l i g h t e d t h i s i s because we hadn't 

5 completely fleshed out our thoughts on exceptions 

6 versus variances. 

7 CHAIRPERSON BAILEY: And t h i s was a 

8 stopping p o i n t , wasn't i t ? 

9 COMMISSIONER BALCH: Yes. 

10 CHAIRPERSON BAILEY: Okay. So we can 

11 remove the yellow designation there. 

12 COMMISSIONER BLOOM: That would be an 

13 operator may apply or s h a l l apply. I guess "may 

14 apply" i n t h i s instance. 

15 COMMISSIONER BALCH: They don't have t o 

16 apply f o r an exception i f they don't want t o . 

17 CHAIRPERSON BAILEY: They may. 

18 Okay. Then i t ' s a matter of going back 

19 through the e n t i r e d r a f t r u l e . 

20 COMMISSIONER BALCH: Madam Chair, since we 

21 have j u s t f i n i s h e d the s e c t i o n on closure and 

22 reclamation, I would suggest t h a t we look at the 

23 d e l e t i o n s there while i t ' s s t i l l f r e s h i n our mind. 

24 CHAIRPERSON BAILEY: While they are s t i l l 

25 f r e s h i n our mind. 
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1 COMMISSIONER BLOOM: Yes. 

2 CHAIRPERSON BAILEY: Okay. We can go t o 

3 page 26. We have already t a l k e d about d e l e t i n g a l l 

4 of Section B. 

5 COMMISSIONER BALCH:; So we have addressed 

6 now ever y t h i n g i n subsection ( i ) of B, and (1) of B, 

7 which I t h i n k was why we decided not t o -- and (2) 

8 of B, which i s why we decided not t o go ahead w i t h 

9 d e l e t i n g t h i s e a r l i e r . So I t h i n k we can now delete 

10 t h i s . 

11 CHAIRPERSON BAILEY: Yes, we can, because 

12 we have j u s t worked on the concentrations of the 

13 referenced c o n s t i t u e n t s according t o depth t o 

14 groundwater. 

15 So B (1) ( i i ) . 

16 COMMISSIONER BLOOM: So I would move t h a t 

17 we s t r i k e a l l of Section B here, because we have 

18 come up w i t h language r e l a t e d t o closure of 

19 temporary p i t s . We have es t a b l i s h e d a t a b l e t o set 

20 maximum contaminant l e v e l s f o r di s p o s a l . 

21 COMMISSIONER BALCH: We've discussed 

22 o n - s i t e b u r i a l and a l t e r n a t i v e closure methods. 

23 COMMISSIONER BLOOM: Yes. 

24 CHAIRPERSON BAILEY: So a l l of Section B 

25 can be deleted. 
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Closure methods f o r permanent p i t s . We 

2 included permanent p i t s as -- i n the area 

3 concerning --

4 COMMISSIONER BALCH: L i m i t s here also go 

5 back t o Table I . 

6 Closure sampling we have addressed also i n j 

7 the r e v i s e d Sections A and B. 

8 CHAIRPERSON BAILEY: Yes. Because i n --

9 the closure r e p o r t s are at Section E "Timing 

10 Requirements f o r Closure." j 

11 We have included permanent p i t s and a l l j 

12 p i t s . We say an operator s h a l l close a p i t w i t h i n 

13 the f o l l o w i n g time l i n e s . 

14 COMMISSIONER BALCH: So I t h i n k we can 

15 delete a l l of Section C. 

16 CHAIRPERSON BAILEY: I agree. 

17 COMMISSIONER BLOOM: Yes. 

18 CHAIRPERSON BAILEY: Section D, having t o 

19 do w i t h closure f o r closed-loop systems. We took j 

20 care of t h a t . 

21 As f a r as the waste removal --

22 COMMISSIONER BALCH: On-site b u r i a l . 

23 CHAIRPERSON BAILEY: -- o n - s i t e b u r i a l . 

24 COMMISSIONER BALCH: And then variances 

25 cover Section ( 3 ) . | 

.* 
» 
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1 So I t h i n k we can delete a l l of Section D. 

2 CHAIRPERSON BAILEY: So we can delete a l l 

3 of Section D. 

4 Now, Section E, concerning below-grade 

5 tanks. We've copied some of t h a t language i n t o the 

6 other areas. 

7 COMMISSIONER BALCH:, I t h i n k the r e s t of 

8 i t a l l has t o do w i t h concentration, which are now 

9 dea l t w i t h i n Table I ; and sampling, which i s d e a l t 

10 w i t h i n (a) and ( b ) . 

11 CHAIRPERSON BAILEY: So we can delete a l l 

12 of Section E. 

13 Are we agreed? 

14 COMMISSIONER BLOOM: Yes, agreed. 

15 CHAIRPERSON BAILEY: On t o Section F. 

16 There i s included i n here the p r o v i s i o n f o r not i c e 

17 t o the surface owner. We have not resolved t h a t , 

18 and t h a t could be the next p o i n t t h a t we t a l k about. 

19 The remainder of Section F (2) has been 

20 d e a l t w i t h as f a r as concentrations and p l a c i n g 

21 s t e e l markers. 

22 Deed n o t i c e . We have not t a l k e d about 

23 t h a t , have we? So t h a t should go on t h a t discussion 

24 concerning... 

25 COMMISSIONER BLOOM: Where i s t h a t , Madam 
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2 CHAIRPERSON BAILEY: On page 30, F. 

3 COMMISSIONER BLOOM: Yes, I see i t . 

4 COMMISSIONER BALCH: F (1) (b) i s the 

5 surface owner --

6 CHAIRPERSON BAILEY: Yes. 

7 COMMISSIONER BALCH: -- n o t i f i c a t i o n . 

8 CHAIRPERSON BAILEY: And F ( f ) has t o do 

9 w i t h deed n o t i c e s . 

10 COMMISSIONER BALCH: Well, I t h i n k aside 

11 from those two sections, e verything else has been 

12 de a l t w i t h i n Table I and i n Sections A and B. 

13 CHAIRPERSON BAILEY: And we can delete 

14 everything else except f o r those two. 

15 COMMISSIONER BALCH: So down t o there. 

16 CHAIRPERSON BAILEY: Yes. 

17 COMMISSIONER BALCH: And from there down 

18 t o ( f ) . 

19 CHAIRPERSON BAILEY: No, not the -- okay. 

20 COMMISSIONER BALCH: And now, down t o the 

21 end of t h i s s e c t i o n . 

22 I'm sorry, down t o "Closure Notice." 

23 Okay. And those two w i l l probably go i n t o 

24 "Closure Notice." 

25 CHAIRPERSON BAILEY: Yes. We w i l l have t o 
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1 discuss those. 

2 COMMISSIONER BALCH: S c r o l l t o the top of 

3 the very next page, i s where we were t a l k i n g about 

4 closure n o t i c e . 

5 CHAIRPERSON BAILEY: A l l r i g h t . We had 

6 begun the discussion on n o t i c e t o the surface owner 

7 t h a t was proposed, as we deleted the paragraph under 

8 closure n o t i c e , and we never d i d r e a l l y resolve t h a t 

9 question whether or not t o delete t h a t paragraph. 

10 We r e a l l y d i d not have very much 

11 discussion, and there's ambiguity as t o when t h i s 

12 closure n o t i c e should be provided t o the surface 

13 owner. 

14 Commission's counsel has recommended t h a t 

15 we be very cautious i n d e l e t i n g any paragraph 

16 concerning n o t i c e . 

17 COMMISSIONER BALCH: I have no problems 

18 w i t h n o t i c e at a l l . I would j u s t l i k e i t t o be 

19 c l e a r about when. 

2 0 CHAIRPERSON BAILEY: When. 

21 COMMISSIONER BALCH: And what. 

22 CHAIRPERSON BAILEY: Yes. So we should 

23 remove the proposed -- yes, you already have i t 

24 there. 

25 So now we need t o wordsmith t h i s t o 
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1 i n d i c a t e when t h i s n o t i c e should be provided, 

2 whether i t i s provided at the a p p l i c a t i o n -- but the 

3 a p p l i c a t i o n i s a process t h a t ' s negotiated between 

4 the d i v i s i o n and the operator. 

5 MR. SMITH: And j u s t t o be c l e a r , t h i s i s 

6 based on testimony regarding a lack of c l a r i t y i n 

7 the r u l e s t h a t make them d i f f i c u l t t o deal w i t h f o r 

8 operators. I s t h a t correct? 

9 COMMISSIONER BALCH: And the redundancy, 

10 i f we i d e n t i f y t h a t t h i s n o t i c e i s already provided 

11 elsewhere. 

12 But p r i m a r i l y , c l a r i t y . None of us can 

13 make any sense of t h i s paragraph, and i t ' s suggested 

14 f o r d e l e t i o n . 

15 COMMISSIONER BLOOM: We could have 

16 something along the l i n e s of "The operator s h a l l 

17 n o t i f y the surface owner by c e r t i f i e d m a i l / r e t u r n 

18 r e c e i p t requested, t h a t the operator has approval 

19 f o r o n - s i t e closure f o r p i t s or below-grade tanks." 

2 0 COMMISSIONER BALCH: Well, I mean, some --

21 I t h i n k t h i s i s f o r more than j u s t o n - s i t e closure, 

22 though. This i s f o r any closure of a p i t or a tank. 

23 So a m u l t i - w e l l or permanent p i t you would 

24 be removing everything and there wouldn't be 

25 anything on s i t e . 
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1 For a temporary p i t there may or may not 

2 be m a t e r i a l l e f t on s i t e . 

3 And f o r a below-grade tank there w i l l be 

4 removal, p o s s i b l y remediation, but nothing l e f t 

5 o n - s i t e . 

6 MR. SMITH: I f you are concerned about the 

7 t i m i n g , and everything else i s a l l r i g h t here, you 

8 could put i n a second sentence t h a t simply 

9 estab l i s h e s a time, presumably before the closure 

10 process i s begun, f o r the n o t i c e t o be given. 

11 CHAIRPERSON BAILEY: I t could r e f l e c t the 

12 same language t h a t we have i n the paragraph below, 

13 where the appropriate d i v i s i o n d i s t r i c t o f f i c e i s 

14 n o t i f i e d at l e a s t 72 hours, but not more than one 

15 week, p r i o r t o any closure operation. 

16 We could borrow t h a t language i f we want 

17 t o have t h a t short of a time span. 

18 COMMISSIONER BLOOM: I t would probably be 

19 good t o include the operator's name and the 

20 l o c a t i o n , too. Otherwise, i t ' s j u s t saying t h a t you 

21 could send a postcard t h a t says... 

22 COMMISSIONER BALCH: As long as i t ' s 

23 c e r t i f i e d mail --
24 COMMISSIONER BLOOM: Yeah. 

25 COMMISSIONER BALCH: -- they could send a 
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1 postcard. 

2 COMMISSIONER BLOOM: I'm going t o close a 

3 w e l l on your land. I t doesn't have t o spe c i f y the 

4 name or l o c a t i o n . I t doesn't have t o include API. 

5 CHAIRPERSON BAILEY: That i s p r e t t y vague, 

6 i s n ' t i t . 

7 COMMISSIONER BLOOM: Yeah. 

8 COMMISSIONER BALCH: Well, going back t o 

9 what t h i s i s supposed t o mean -- I t h i n k I'm on -- I 

10 went over t h i s two or three times t o f i g u r e out what 

11 t h i s i s supposed t o do. 

12 But I t h i n k what i t ' s supposed t o do i s 

13 j u s t t o say you are c l o s i n g the s i t e . And the 

14 reason somebody might be curious about t h a t i s they 

15 would want t o make sure i t was remediated c o r r e c t l y . 

16 They might want t o know i f something was l e f t there. 

17 CHAIRPERSON BAILEY: So t h a t they could be 

18 witness t o the closure operation. 

19 COMMISSIONER BALCH: So I t h i n k on the one 

2 0 hand i n Section (2) and (3) we have -- or i n Section 

21 (2) we have d i v i s i o n n o t i c e of between 72 hours and 

22 a week p r i o r . The surface owners might want more 

23 time than t h a t . 

24 CHAIRPERSON BAILEY: I would t h i n k so. 

25 They may be on vacation f o r a week. 
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1 COMMISSIONER BALCH: So i t seems t o me the 

2 appropriate time t o n o t i f y them t h a t you are going 

3 t o -- i t ' s weird -- but when you're going t o close 

4 the s i t e i s when you open the s i t e . 

5 CHAIRPERSON BAILEY: But you w i l l not know 

6 the closure methods u n t i l a f t e r you've t e s t e d the 

7 s o i l s beneath any k i n d of l i n e r or on the surface. 

8 COMMISSIONER BALCH: So a d m i n i s t r a t i v e l y , 

9 how much of a time window do you want from s i t e 

10 cessation of operation and closure of the s i t e t o 

11 occur? Because t h a t ' s r e a l l y the window during 

12 which you would be n o t i f y i n g people. 

13 CHAIRPERSON BAILEY: And t h a t v a r i e s 

14 according t o the closure requirements f o r temporary 

15 p i t s or f o r permanent p i t s . 

16 COMMISSIONER BALCH: Now the other t h i n g 

17 i s , here, t h i s i s -- t h i s r e f e r s simply t o n o t i c e . 

18 I t doesn't t a l k about what you do w i t h the noti c e or 

19 i f you can do anything w i t h a n o t i c e besides j u s t be 

20 n o t i f i e d . 

21 CHAIRPERSON BAILEY: I t does not provide 

22 appeal or re q u i r e d i n p u t . 

23 COMMISSIONER BALCH: Well, you would hope 

24 you would a c t u a l l y be w e l l past t h a t p o i n t , anyway, 

25 before i t occurs. So i t ' s r e a l l y simply a 
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1 n o t i f i c a t i o n t h a t they are c l o s i n g . 

2 CHAIRPERSON BAILEY: That they are going 

3 t o have equipment out there doing something. 

4 COMMISSIONER BALCH: So I t h i n k i f you 

5 want t o s i m p l i f y t h i s as much as you can, you want 

6 t o have as c l e a r a n o t i c e as pos s i b l e , or f e a s i b l e , 

7 and t h a t ' s r e a l l y a l l you have t o do t o f i x t h i s . 

8 COMMISSIONER BLOOM: We could almost add 

9 something -- delete number (1) above and add 

10 something t o number (2) t h a t says: "The operator 

11 s h a l l also n o t i f y the surface owner" -- you could 

12 use t h a t language up above -- "one month before 

13 closure." 

14 COMMISSIONER BALCH: However, they may not 

15 know when the closure i s going t o be t h a t f a r i n 

16 advance. 

17 COMMISSIONER BLOOM: Yeah. 

18 COMMISSIONER BALCH: The other t h i n g --

19 and maybe you have the best way t o do i t . I mean, 

20 i t i s a n o t i c e , so the time window, I guess, i s not 

21 as important. Even i f they are on vacation they 

22 come home, they go t o the mailbox, they w i l l see the 

23 n o t i c e , and then they w i l l know. 

24 CHAIRPERSON BAILEY: Which takes us back 

25 t o the 72 hours, but not more than one week. 
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1 COMMISSIONER BALCH: So i f you take 

2 Section (2) and j u s t add a sentence a f t e r " n o t i f y 

3 the appropriate d i v i s i o n o f f i c e v e r b a l l y and i n 

4 w r i t i n g , " at the end of t h a t sentence. 

5 CHAIRPERSON BAILEY: Or put i t before. 

6 COMMISSIONER BALCH: Or put i t before. 

7 . CHAIRPERSON BAILEY: "Shall n o t i f y the 

8 surface owner and the appropriate d i v i s i o n d i s t r i c t 

9 o f f i c e . " 

10 COMMISSIONER BALCH: I bel i e v e you want t o 

11 say the surface owner i n w r i t i n g , using the 

12 c e r t i f i e d mail language above, and then the d i v i s i o n 

13 o f f i c e could be v e r b a l l y and i n w r i t i n g . 

14 COMMISSIONER BLOOM: That's t r i c k y . 

15 CHAIRPERSON BAILEY: Why don't we keep the 

16 yellow paragraph, because we do want t o i n s e r t some 

17 of what needs t o be i n t h a t n o t i c e , as Commissioner 

18 Bloom brought out. So l e t ' s keep t h a t paragraph and 

19 have i t say: "The operator s h a l l n o t i f y the surface 

20 owner by c e r t i f i e d m a i l / r e t u r n r e c e i p t requested 

21 t h a t the operator plans -- plans closure operations 

22 at l e a s t 72 hours, but not more than one week,' p r i o r 

23 t o any closure operation," which i s simply copying 

24 the sentence out of paragraph 2. 

25 COMMISSIONER BALCH: So at the same time 
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1 as they n o t i f y the d i v i s i o n d i s t r i c t o f f i c e they 

2 n o t i f y the surface owner. I t h i n k we can't do any 

3 b e t t e r than t h a t . And i t ' s j u s t a n o t i f i c a t i o n , so 

4 t h a t should be s u f f i c i e n t . 

5 CHAIRPERSON BAILEY: And then we can 

6 e l i m i n a t e the r e s t of t h a t sentence. Eliminate the 

7 r e s t of t h a t sentence a f t e r "operation." 

8 Add a sentence t h a t : "Notice s h a l l 

9 include w e l l name, API number, and l o c a t i o n . " 

10 COMMISSIONER BALCH: And then they could 

11 f i l e the i n f o r m a t i o n w i t h the d i v i s i o n . 

12 I t h i n k the r e s t of i t i s f i n e . 

13 MR. SMITH: Now, i s t h i s a l l p i t closure? 

14 COMMISSIONER BALCH: This i s any closure. 

15 So t h i s i s the three d i f f e r e n t f l a v o r s of p i t s and 

16 below-grade tanks and closed-loop system surface 

17 d r y i n g pads. Anything you're c l o s i n g . 

18 CHAIRPERSON BAILEY: Are we i n agreement 

19 w i t h t h i s ? 

2 0 COMMISSIONER BLOOM: That w i l l work. 

21 CHAIRPERSON BAILEY: Okay. Then we can 

22 take the yellow --

23 COMMISSIONER BLOOM: P a r t i c u l a r l y because 

24 the fee owner can, through SOPA, request e a r l i e r 

25 n o t i f i c a t i o n s . 
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Sure. 

2 Now, I t h i n k we can go back t o the 

3 beginning and s t a r t over again. 

4 CHAIRPERSON BAILEY: Well, no. No, we --

5 COMMISSIONER BALCH: There was one more 

6 thing? 

7 CHAIRPERSON BAILEY: There was one more 

8 t h i n g . 

9 COMMISSIONER BLOOM: The p e r m i t t i n g --

10 CHAIRPERSON BAILEY: I t was the deed 

11 n o t i c e question. 

12 COMMISSIONER BALCH: Oh, r i g h t . 

13 CHAIRPERSON BAILEY: Whether or not the 

14 operator s h a l l f i l e a deed n o t i c e i d e n t i f y i n g the 

15 exact l o c a t i o n of the o n - s i t e b u r i a l w i t h the county 

16 c l e r k . 

17 COMMISSIONER BALCH: The (d) can be 

18 deleted. 

19 Do you want t o add (f ) as another p a r t of 

20 closure notice? 

21 COMMISSIONER BLOOM: That's what we need 

22 t o discuss. And I beli e v e there was testimony t h a t 

23 a deed n o t i c e can't be f i l e d Dn f e d e r a l lands. 

24 COMMISSIONER BALCH: There was also 

25 testimony -- I t h i n k i t was by Mr. Hasely -- th a t 
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1 t h i s i n f o r m a t i o n i s already on the C-103 or C-105. 

2 CHAIRPERSON BAILEY: And we are r e q u i r i n g 

3 the pipe 4 fe e t -- on the ground. We w i l l have i t 

4 on C-105. So... 

5 COMMISSIONER BLOOM: I imagine the deed 

6 n o t i c e would be important when -- i f we want t o --

7 the owner of p r i v a t e lands would want t o s e l l h i s or 

8 her property. 

9 COMMISSIONER BALCH: I f you want t o keep 

10 language l i k e t h i s you might want t o have t o q u a l i f y 

11 i t by " i f appropriate, f i l e a deed n o t i c e . " But 

12 what was --

13 CHAIRPERSON BAILEY: Yes. And who 

14 determines i f i t ' s appropriate or not. 

15 COMMISSIONER BALCH: Maybe t h i s would go 

16 back t o the SOPA. 

17 COMMISSIONER BLOOM: Folks t h i n k t h a t --

18 t o have t h a t i n there, I don't know. 

19 COMMISSIONER BALCH: Well, on the one 

20 hand, i t was -- the p o i n t was ra i s e d t h a t you can't 

21 do t h i s on f e d e r a l land. 

22 COMMISSIONER BLOOM: I don't know about 

23 s t a t e land, how t h a t would a f f e c t i t . 

24 COMMISSIONER BALCH: So i t would seem t o 

25 be something t h a t would be s p e c i f i c t o the surface 
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1 owner. The surface owner would have t o s p e c i f y the 

2 requirements f o r something l i k e t h i s . And we do 

3 have -- and i s the same i n f o r m a t i o n a v a i l a b l e 

4 elsewhere? 

5 CHAIRPERSON BAILEY: Both on the ground, 

6 p h y s i c a l l y . 

7 COMMISSIONER BLOOM: You could say: "The 

8 operator s h a l l f i l e a deed n o t i c e i d e n t i f y i n g the 

9 exact l o c a t i o n of the o n - s i t e b u r i a l w i t h the county 

10 c l e r k i n the county where the o n - s i t e b u r i a l occurs 

11 on p r i v a t e -- somewhere on p r i v a t e lands," or 

12 something l i k e t h a t , or fee -- fee lands or... 

13 COMMISSIONER BALCH: Well, I t h i n k the 

14 reason the language i s here i s , you know, i f you go 

15 t o s e l l a piece of your ranch, and say they want t o 

16 put t h e i r house on i t . And the bank, during the 

17 mortgage process, i s going t o do a deed search. And 

18 t h i s i s the k i n d of i n f o r m a t i o n t h a t you want t o 

19 have on t h a t . 

20 How t h a t applies t o -- I guess t h a t 

21 doesn't apply t o f e d e r a l land anyway. Would i t 

22 r e a l l y j u s t apply t o p r i v a t e landowners? 

23 CHAIRPERSON BAILEY: Yes. Because i t 

24 can't apply t o s t a t e land e i t h e r . 

25 COMMISSIONER BALCH: So I t h i n k i f you 
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1 s p e c i f i e d t h i s when the o n - s i t e b u r i a l occurs on 

2 p r i v a t e land --

3 CHAIRPERSON BAILEY: The operator s h a l l 

4 f i l e a deed n o t i c e i d e n t i f y i n g the exact l o c a t i o n . 

5 COMMISSIONER BLOOM: There we go. 

6 CHAIRPERSON BAILEY: And i t would become 

7 (5) . 

8 COMMISSIONER BALCH: And I t h i n k i f you --

9 i f you go t o the very beginning of t h a t sentence: 

10 "When the o n - s i t e b u r i a l occurs" -- I would j u s t 

11 say: "When o n - s i t e b u r i a l occurs," because i t ' s not 

12 always going t o happen. 

13 CHAIRPERSON BAILEY: Right. Okay. That 

14 took care of the d e l e t i o n of those p o r t i o n s of F ( f ) 

15 and F (1) ( b ) . So the e n t i r e Section B has now been 

16 e i t h e r d e a l t w i t h i n other ways or deleted. 

17 Okay. I t ' s a quarter t o 5:00. We could 

18 review t h i s overnight. I f Theresa can e-mail t o us 

19 the d r a f t as i t now stands at the end of t h i s day, 

20 and we can review i t overnight. And then at 9:00 

21 tomorrow morning w e ' l l t a l k about what may be l e f t , 

22 what we may have skipped, or what areas we f e e l need 

23 b e t t e r c o n s i d e r a t i o n . 

24 COMMISSIONER BALCH: Well, I thought about 

25 t h i s j u s t a l i t t l e b i t as w e l l . I t h i n k i t ' s 

PAUL BACA PROFESSIONAL COURT REPORTERS 
29742e9b-5271 -4d34-8837-2d40ec67f 166 



Page 3747 ^ 
1 important t o consider t h a t the r u l e t h a t we end up 

2 w i t h i s going t o be usable, i t ' s going t o be e a s i l y 

3 administered, and then also a p p r o p r i a t e l y p r o t e c t i v e 

4 of f r e s h water, p u b l i c h e a l t h , and the environment. 

5 We don't want t o end up w i t h u n a n t i c i p a t e d 

6 consequences i f we can foresee them. I guess t h a t 

7 i s the whole idea. 

8 CHAIRPERSON BAILEY: Which gives us t h i s 

9 evening t o review. 

10 COMMISSIONER BALCH: Have we gone through 

11 everything except --

12 CHAIRPERSON BAILEY: I t h i n k t h a t we can 

13 agree t h a t we w i l l reconvene, or continue t h i s case, 

14 t o 9:00 tomorrow morning. 

15 COMMISSIONER BALCH: I t h i n k Mr. Bloom had 

16 a question t h a t should s t i l l be on the record. 

17 COMMISSIONER BLOOM: I t h i n k we s t i l l need 

18 t o review permit approvals, commission's denials, 

19 c e r t i f i c a t i o n s , because there was some language i n 

20 there saying t h a t i f a r e p l y was not received i n 3 0 

21 days i t would be deemed approved. 

22 COMMISSIONER BALCH: I thought we had -- j 

23 CHAIRPERSON BAILEY: I thought we had j 
I 

24 changed t h a t , t h a t i t was denied, and t h a t they 

1 
25 could appeal . } 

| 
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COMMISSIONER BLOOM: Maybe we could go 

through t h a t . 

CHAIRPERSON BAILEY: Okay. Let's f l a g 

t h a t i n our reading. 

COMMISSIONER BLOOM: Other than t h a t , I 

t h i n k we have gone through the e n t i r e r u l i n g . 

CHAIRPERSON BAILEY: I t h i n k so, but we 

can ensure t h a t . 

We're o f f the record. 

(Proceedings concluded.) 
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