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1 (Note: I n session at 9:00.) 

2 CHAIRPERSON BAILEY: Good morning, t h i s i s 

3 a meeting of the O i l Conservation Commission at 9:00 

4 o'clock i n the morning of Wednesday, January 9th, 

5 2013. To my r i g h t i s Mr. Greg Bloom, who i s 

6 designee of the Commissioner of the Public Lands. 

7 To my l e f t i s Dr. Robert Balch, who i s the designee 

8 of the Secretary of Energy, Minerals and Natural 

9 Resources. I am Jami Bailey, D i r e c t o r of the O i l 

10 Conservation D i v i s i o n . A l l three members of the 

11 Commission are here so we do have a quorum. 

12 Commissioner Balch, have you had a chance 

13 t o look at the Minutes of the December 20 and 21 

14 meeting of the O i l Conservation Commission? 

15 DR. BALCH: I have. 

16 CHAIRPERSON BAILEY: Terry Warnell was the 

17 designee of the Commissioner of Public Lands so he 

18 was not here t o comment on the Minutes. Do I hear a 

19 motion t o adopt the Minutes of December 20 and 21st? 

20 DR. BALCH: I w i l l make the motion t o 

21 adopt those Minutes. 

22 CHAIRPERSON BAILEY: And I second. A l l i n 

23 favor? Aye. And I w i l l sign on behalf of the 

24 Commission and give them t o our commission 

25 secretary. 
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1 Today we c a l l Case No. 14784 and 14785, j 

2 which are the a p p l i c a t i o n s of the New Mexico O i l and | 

3 Gas Association and the Independent Petroleum 

4 Association of New Mexico f o r amendment of c e r t a i n 

5 p r o v i s i o n s of T i t l e 19, Chapter 15 of the New Mexico 

6 A d m i n i s t r a t i v e Code concerning p i t s , closed-loop 

7 systems, below-grade tanks, sumps and other 

8 a l t e r n a t i v e methods r e l a t e d t o the foregoing and 

9 amending other r u l e s t o conform changes state-wide. 

10 I ask f o r appearances. 

11 MR. FELDEWERT: Madam Chair, Michael 

12 Feldewert, Santa Fe o f f i c e of the law f i r m of 

13 Holland & Hart appearing on behalf of the New Mexico 

14 O i l and Gas Asso c i a t i o n . 

15 MS. FOSTER: Good morning, members of the 

16 Commission. I'm Karin Foster on behalf of the 

17 Independent Petroleum Association. 

18 MR. JANTZ: Madam Chair, members of the 

19 Commission, E r i c Jantz, New Mexico Environmental Law 

2 0 Center on behalf of the O i l and Gas A c c o u n t a b i l i t y 

21 Proj ect. 

22 DR. NEEPER: Good morning. I ' m Donald 

23 Neeper appearing on beha l f o f New Mexico C i t i z ens 

24 f o r Clean A i r and Water. 

25 MS. GERHOLT: Madam Chair , Commissioners, 
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1 I'm G a b r i e l l e Gerholt on behalf of the O i l J 

2 Conservation D i v i s i o n . 

3 MR. FORT: P a t r i c k Fort on behalf of 

4 Jalapeno Corporation. 

5 MR. BRUCE: Madam Chair, Jim Bruce 

6 representing Nearburg Producing Company. 

7 MR. DANGLER: Hugh Dangler on behalf of 

8 the State Land O f f i c e . 

9 DR. BARTLIT: John B a r t l i t on behalf of 

10 the New Mexico C i t i z e n s f o r Clean A i r and Water. I 

11 b e l i e v e an appearance was submitted on my behalf. 

12 CHAIRPERSON BAILEY: On November 15th, 

13 2 012 the Commission entered an o r a l order r e q u i r i n g 

14 the ap p l i c a n t s t o submit a re v i s e d set of tab l e s 

15 using a consistent method of r e p o r t i n g measurements 

16 f o r each value provided i n the t a b l e s , a f i n a l 

17 v e r s i o n of the rule-making proposal t h a t c o r r e c t l y 

18 i n d i c a t e s which language i n the cur r e n t r u l e i s 

19 proposed t o be repealed or amended, and reopened the 

20 record f o r the l i m i t e d purpose of r e c e i v i n g 

21 testimony on the re v i s e d set of ta b l e s submitted by 

22 the p e t i t i o n e r s . 

23 There have been motions connected w i t h 

24 t h a t o r a l order. One i s the P e t i t i o n e r ' s Motion t o 

25 Exclude Witnesses I d e n t i f i e d i n OGAP's Notice of 
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1 I n t e n t t o Present Testimony, and a response t o 

2 P e t i t i o n e r ' s Motion t o Include Witnesses. We also 

3 have a t h i r d Motion t o Exclude P o r t i o n of E x h i b i t 6 

4 and Related Testimony I d e n t i f i e d i n NMCCA and W's 

5 prehearing statement f o r the January 9th hearing. 

6 We w i l l f i r s t take up. the matter of the 

7 Motion t o Exclude Witnesses i d e n t i f i e d i n OGAP's 

8 Notice of I n t e n t t o Present Testimony. I would l i k e 

9 t o hear some arguments and we w i l l ask f o r guidance 

10 from the commission counsel f o l l o w i n g those 

11 arguments. 

12 MR. FELDEWERT: Madam Chair, Michael 

13 Feldewert f o r the New Mexico O i l and Gas 

14 Association. We f i l e d both motions, and w i t h your 

15 permission, since the arguments are e s s e n t i a l l y the 

16 same, I w i l l go ahead and address both motions at 

17 t h i s p o i n t i f t h a t ' s okay. 

18 CHAIRPERSON BAILEY: We w i l l not r u l e on 

19 the second one u n t i l we have r u l e d on the f i r s t one. 

2 0 MR. FELDEWERT: Okay. Under the Order 

21 t h a t was issued at your hearing on November 15th and 

22 again subsequently as noted i n the subsequent p u b l i c 

23. n o t i c e , t h i s hearing today i s l i m i t e d today, as you 

24 expressed, t o the r e v i s i o n s t o the tables t h a t have 

25 been f i l e d by P e t i t i o n e r s , nothing more. 
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1 Any m o d i f i c a t i o n s t o those r e v i s i o n s f i l e d 

2 by the P e t i t i o n e r s had t o be f i l e d by December 24th. 

3 No m o d i f i c a t i o n s were f i l e d so there are none t o 

4 consider. The only t o p i c f o r testimony and hearing 

5 today are the l i m i t e d r e v i s i o n s t o tables f i l e d by 

6 the p e t i t i o n e r s , and the testimonies t h a t has been 

7 i d e n t i f i e d by OGAP do not address the r e v i s i o n s 

8 f i l e d by the p e t i t i o n e r s or the reasons f o r the 

9 r e v i s i o n s t o the t a b l e s t h a t were f i l e d by the 

10 P e t i t i o n e r s . 

11 And I t h i n k i t ' s important t o go back and 

12 look at the reasons f o r the r e v i s i o n s , because i t i s 

13 c l e a r from the t r a n s c r i p t from the November 15th 

14 hearing. I f you look at the t r a n s c r i p t at Page 4, 

15 t h i s body was concerned w i t h c h l o r i d e s only at t h a t 

16 time, and your concern was l i m i t e d t o the f a c t t h a t 

17 the proposed t a b l e s used m i l l i g r a m s per kilogram f o r 

18 c h l o r i d e s i n Table 1 and m i l l i g r a m s per l i t e r f o r 

19 c h l o r i d e s i n Table 2, and a question arose w i t h t h i s 

20 body as t o whether there should be the same standard 

21 f o r c h l o r i d e s i n both t a b l e s ; f o r example, whether 

22 Table 2 should be m i l l i g r a m s per kilograms r a t h e r 

23 than m i l l i g r a m s per l i t e r . 

24 So t o address t h a t narrow issue t h i s body 

25 d i d two t h i n g s . I t voted t o re q u i r e P e t i t i o n e r s t o 
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1 submit a re v i s e d set of t a b l e s , and at your 

2 t r a n s c r i p t on Page 6, Line 6, i n s t r u c t i o n s were, 

3 "Submit a re v i s e d set of t a b l e s p r o v i d i n g a 

4 consistent method of r e p o r t i n g measurements f o r each 

5 value provided i n the t a b l e s . " You then voted t o 

6 hold a p u b l i c hearing f o r the f o l l o w i n g l i m i t e d 

7 purpose. And again, t h i s i s borne out i n the 

8 t r a n s c r i p t a t Page 6, Line 13 and I quote: "For the. 

9 l i m i t e d purpose of r e c e i v i n g testimony on the 

10 revised set of t a b l e s submitted by the P e t i t i o n e r s . " 

11 You also asked at t h a t time t h a t the P e t i t i o n e r s 

12 include i n t h e i r f i l i n g c o r r e c t i o n s t o the pages of 

13 s t r i k e o u t s i n NMOGA's E x h i b i t 1 because some of 

14 those pages of s t r i k e o u t s was missing some l i m i t e d 

15 t e x t from the 2009 amendments. And the Commission 

16 observed t h a t was a minor issue but since we were 

17 going t o f i l e those c o r r e c t i o n s you wanted those 

18 included i n the submission. 

19 So as a r e s u l t pursuant t o t h a t order, 

20 NMOGA f i l e d what they e n t i t l e d Notice of Corrections 

21 t o the Proposed Amendments and they s u b s t i t u t e d 

22 NMOGA E x h i b i t 20 f o r NMOGA E x h i b i t 1, and as a side 

23 note, NMOGA E x h i b i t 20 has the same pagination as 

24 NMOGA E x h i b i t 1. So i f we have a reference i n the 

25 t r a n s c r i p t t o c e r t a i n pages of those exhibits', i t 
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1 applies e q u a l l y t o the s u b s t i t u t e d E x h i b i t 20. 

2 That s u b s t i t u t e d E x h i b i t 20 accomplishes 

3 three t h i n g s : I t i n s e r t s the l i m i t e d t e x t t h a t was 

4 missing from the 2009 amendments i n the pages of 

5 s t r i k e o u t s i n NMOGA's proposal as you i n s t r u c t e d . 

6 Number two, i t incorporates the m o d i f i c a t i o n s t o 

7 NMOGA's proposals t h a t were f i l e d i n A p r i l and May 

8 before any of the hearings commenced. So now the 

9 m o d i f i c a t i o n s are a l l i n t h a t s i n g l e document. And 

10 f i n a l l y , and i t ' s important f o r the hearing here 

11 today, i t made l i m i t e d c o r r e c t i o n s t o the Method 

12 column f o r c h l o r i d e s only i n the proposed t a b l e s . 

13 I f you have i n f r o n t of you NMOGA's 

14 E x h i b i t 20 which was p a r t of our Notice of 

15 Corrections, t h a t ' s E x h i b i t 20 and on Page 41, same 

16 pagin a t i o n , are the t a b l e s . We made fou r changes: 

17 F i r s t , f o r c h l o r i d e s i n the Methods column, we 

18 s u b s t i t u t e d Method EPA Method 300.0 f o r EPA Method 

19 300.1. Number two, we moved t h a t a s t e r i s k 

20 underneath the t a b l e s from the e n t i r e Method column 

21 t o the c h l o r i d e s o n l y because t h a t ' s r e a l l y where i t 

22 f i t . Number three, we changed t h a t a s t e r i s k t o read 

23 as i t does now, "Or other t e s t methods approved by 

24 the d i v i s i o n . " And f i n a l l y , number fo u r , we moved 

25 the reference t o EPA SPLP and SW-846 t h a t was 
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1 f o r m a l l y i n the a s t e r i s k , we moved t h a t d i r e c t l y 

2 from the a s t e r i s k t o the Method column f o r c h l o r i d e s 

3 i n Table 2 because t h a t ' s where i t belongs. Nothing 

4 else was changed. 

5 We are going t o c a l l Dr. Clay Robinson 

6 here today, and he i s going t o discuss why these 

7 l i m i t e d changes t o the t e s t i n g methods f o r c h l o r i d e s 

8 i n the tables are more accurate and s c i e n t i f i c a l l y 

9 sound. He i s going t o discuss why c h l o r i d e s must be 

10 measured i n m i l l i g r a m s per kilogram i n Table 1 and 

11 m i l l i g r a m s per l i t e r f o r Table 2 and then he i s here 

12 t o answer whatever questions you have or anyone else 

13 has about the changes. 

14 That i s the subject of t h i s hearing per 

15 your d i r e c t i v e i n November and per the p u b l i c 

16 n o t i c e . OGAP wants t o s t r i p away any sideboards 

17 from the hearing. They want t o c a l l two witnesses 

18 t o t e s t i f y f o r e i g h t hours on what they term the 

19 impact t o the environment from, I quote, the 

20 proposed waste concentrations i n NMOGA and IPANM's 

21 p e t i t i o n s . They want t o discuss t h i s l i m i t s column 

22 as f i l e d i n our p e t i t i o n s over a year ago. These 

23 l i m i t s were provided i n September of 2011. They 

24 have not di s c l o s e d any witness whatsoever t o address 

25 the subject of t h i s hearing, the r e v i s i o n s t o the 
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1 t a b l e s f i l e d by the P e t i t i o n e r s , and they have done 

2 some s e l e c t i v e quoting, I would submit, i n t h e i r 

3 response t o you t o suggest t h a t there are no 

4 sideboards i n the hearing and e s s e n t i a l l y they can 

5 have a do-over and they can c a l l two more witnesses 

6 t o address e x a c t l y what t h e i r r e b u t t a l witness, 

7 Ms. Martin, discussed w i t h you back i n August. 

8 Now, there's no basis f o r OGAP t o now do a 

9 do-over w i t h respect t o the conservations t h a t were 

10 proposed i n September of 2011. This hearing i s not 

11 n o t i c e d t o address those issues and these witnesses 

12 t h a t they have provided go w e l l beyond the l i m i t e d 

13 purpose you have expressed f o r the hearing today. 

14 So the t o p i c they want t o address has been the 

15 subject of your d e l i b e r a t i o n s and considerations by 

16 the p a r t i e s since these proposals were f i r s t 

17 submitted i n September of 2011. I t was the subject 

18 of extensive hearings from May through August before 

19 t h i s body, and what they want t o discuss has nothing 

2 0 t o do w i t h the r e v i s i o n s we have proposed. 

21 So unless you are now removing the 

22 sideboards t h a t you c a r e f u l l y placed on t h i s hearing 

23 i n November and unless we are now going t o have a 

24 do-over f o r everybody t o submit evidence on the 
25 proposals f i r s t placed before you i n September of 
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1 2011, you must preclude t h e i r witnesses. 

2 CHAIRPERSON BAILEY: Mr. Jantz? Do you 

3 have a response? 

4 MR. JANTZ: Yes, Madam Chair, members of 

5 the Commission. I n a d d i t i o n t o the w r i t t e n response 

6 t h a t we provided, I want t o make two very b r i e f 

7 p o i n t s t o the Commission. F i r s t , I t h i n k we need t o 

8 remember why we are here today and the reason why we 

9 are here today i s t o cure the n o t i c e problems t h a t 

10 came w i t h the f a c t t h a t NMOGA and IPANM f i l e d 

11 p e t i t i o n s based on an i n c o r r e c t superseded r u l e . 

12 They used the wrong r u l e as the basis f o r t h e i r 

13 p e t i t i o n s . 

14 I f you look back at the t r a n s c r i p t s from 

15 the Commission's d e l i b e r a t i o n when the mistake was 

16 discovered, Volume 18, Pages 3806 through 3808, the 

17 discussion among the commissioners c l e a r l y shows 

18 t h a t the concerns were w i t h the problems of what was 

19 omitted from the t a b l e s , the 3103 standards as w e l l 

20 as the l i m i t s . And t h a t goes t o the second p o i n t , 

21 t h a t the Commission on Page 4 of the November 15th 

22 t r a n s c r i p t , Line 12, 11 through 16, s p e c i f i c a l l y 

23 says t h a t there are concerns w i t h the numerical 

24 l i m i t s . 

25 So based on t h a t f a c t , I t h i n k i t ' s f a i r l y 
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1 c l e a r what the Commission intended here i s t o have a 

2 thorough discussion of what these t a b l e s r e a l l y 

3 mean. 

4 The second p o i n t I want t o make, the 

5 second b i g - p i c t u r e p o i n t , i s t h a t t h i s i s a 

6 rule-making and e s s e n t i a l l y what the p e t i t i o n e r s are 

7 asking the Commission t o do are make e v i d e n t i a r y 

8 judgments i n l i m i n e , which i s an j u d i c a t o r y process. 

9 That's not appropriate f o r t h i s rule-making. The 

10 only guidepost t h i s Commission has f o r dealing w i t h 

11 evidence i n a rule-making i s relevancy. I f evidence 

12 i s r e l e v a n t , i t ' s got t o be admitted and i t ' s got t o 

13 be considered according t o the procedural r u l e s 

14 t h a t -- Commissions on Procedural Rules. So w i t h 

15 t h a t , I bel i e v e t h a t there's ample a u t h o r i t y and 

16 basis t o allow OGAP's witnesses t o t e s t i f y i n the 

17 supplemental hearing. Thank you. 

18 CHAIRPERSON BAILEY: Mr. Smith, do you 

19 have guidance f o r the Commission? 

2 0 MR. SMITH: Do you want t o allow a reply? 

21 CHAIRPERSON BAILEY: Sure. 

22 MR. FELDEWERT: Very b r i e f . With respect 

23 t o the s e l e c t i v e q u o t a t i o n of numerical l i m i t s , as 

24 they d i d i n t h e i r response, the concern was the f a c t 

25 t h a t m i l l i g r a m s per kilogram was used f o r c h l o r i d e s 
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1 i n one t a b l e and m i l l i g r a m s per l i t e r i n the other. 

2 That was the concern w i t h the numerical l i m i t s . 

3 Secondly, w i t h respect t o the missing t e x t 

4 i n NMOGA's i n i t i a l proposal, the Commission 

5 c a r e f u l l y looked at t h a t both d u r i n g your 

6 d e l i b e r a t i o n s and at the November 15th hearing. 

7 What you said a t the November 15th hearing which 

8 they do not quote i s t h a t the Commission f i n d s t h a t 

9 such inconsistency and mistakes i n t r a n s c r i p t i o n of 

10 a language from the cur r e n t r u l e . "Because t h i s has 

11 occurred only i n areas where the cur r e n t r u l e 

12 language i s proposed t o be repealed or amended, we 

13 do not f i n d any concerns w i t h the cu r r e n t 

14 rule-making process, i n c l u d i n g n o t i c e provided t o 

15 the p u b l i c . " So t h a t i s hot by any s t r e t c h of the 

16 imagination a reason we are here today. 

17 The re l e v a n t issue here today i s the 

18 changes t h a t were made t o the ta b l e s by the 

19 p e t i t i o n e r s . That i s the t o p i c t o which relevancy 

2 0 i s gauged. And the witnesses t h a t they have 

21 disclosed do not purport t o o f f e r anything on t h i s 

22 r e l e v a n t t o p i c . 

23 CHAIRPERSON BAILEY: Now do you have 

24 guidance f o r us? 

25 MR. SMITH: Sure. With respect t o some of 
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1 the broad comments t h a t were made at t h i s p o i n t , 

2 p a r t i c u l a r l y by Mr. Jantz, i t i s . t r u e , I t h i n k , t h a t 

3 we were a l l somewhat taken aback, not j u s t the 

4 Commission but everyone here, when you discovered 

5 the problem w i t h i n d u s t r y and NMOGA and IPANM having 

6 attached an o l d v e r s i o n of the r u l e t h a t was 

7 b l a c k - l i n e d i n t h e i r p e t i t i o n . I t h i n k i n the 

8 i n t e r i m , however, and I t h i n k t h a t you made t h i s 

9 c l e a r at your November 15 meeting, t h a t i n the 

10 i n t e r i m you had looked at t h a t and i t was not the 

11 problem t h a t I t h i n k everyone at one p o i n t thought 

12 t h a t i t might be. 

13 With respect t o the n o t i o n of the only 

14 standard being relevance i n a rule-making, I do 

15 b e l i e v e t h a t you can give order t o your rule-making 

16 as you have and move through and not allow ground t o 

17 be recovered, and p a r t i c u l a r l y when you reopen a 

18 hearing I t h i n k you can reopen i t f o r a l i m i t e d 

19 purpose. Having s a i d t h a t , i n response t o Mr. 

20 Feldewert 1s argument morning, you can reopen the 

21 hearing and hear anything you want t o hear. 

22 I t seems t o me t h a t the r e a l question here 

23 i s the n o t i c e , and what we have i n the motion i s the 

24 idea t h a t a n o t i c e was c l e a r l y l i m i t e d t o a 

25 p a r t i c u l a r area, and I be l i e v e t h a t Mr. Jantz argues 
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2 broad enough t o encompass what he wants t o put on 

3 today. 

4 So I t h i n k the r e a l issue t h a t you have i s 

5 what a reasonable person would t h i n k could be put on 

6 today based on the n o t i c e t h a t you put out, and 

7 because the n o t i c e references your o r a l r u l i n g at 

8 the hearing, I t h i n k t h a t you can look at the 

9 t r a n s c r i p t as w e l l . 

10 So your n o t i c e says t h a t the Commission 

11 entered an o r a l order r e q u i r i n g the ap p l i c a n t s i n 

12 the above cases t o submit a revised set of ta b l e s 

13 r e l a t e d t o a p p l i c a n t s ' proposed closure and 

14 reclamation requirements. And i t goes on t o say 

15 t h a t you o r a l l y ordered t h a t the testimony be taken 

16 on the rev i s e d t a b l e s and i t s p e c i f i c a l l y references 

17 the meeting of November 15, 2012. 

18 So I t h i n k , f i r s t of a l l , you look at the 

19 n o t i c e and i t says t h a t evidence w i l l be taken on 

20 the r e v i s e d t a b l e s . Then you look at your 

21 t r a n s c r i p t from November 15 which both sides have 

22 c i t e d , and i t seems t o me t h a t the important 

23 features -- and I'm not going t o give page c i t i n g s 

24 or l i n e s . I t h i n k everybody has the t r a n s c r i p t . 

25 The f i r s t t h i n g you say about the tables i s , 
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1 "Second, there was a concern about the contaminant 

2 l e v e l s i n the t a b l e s . " You•go on t o say, "The issue 

3 w i t h the t a b l e s i s more serious, and I don't see a 

4 way t o solve t h a t problem without reopening the 

5 record and a l l o w i n g a d d i t i o n a l testimony on t h a t 

6 p o i n t . There i s not s u f f i c i e n t testimony i n the 

7 record about the measurement l e v e l s t o allow us t o 

8 c o r r e c t the problems without g e t t i n g more input from 

9 the p a r t i e s . These t a b l e s use values t h a t are 

10 reported as e i t h e r m i l l i g r a m s per kilogram or 

11 m i l l i g r a m s per l i t e r . The t a b l e s should use one 

12 method of r e p o r t i n g f o r a l l values, p a r t i c u l a r l y 

13 since the Commission i s leaning towards the use of 

14 only one t a b l e r a t h e r than two." Then you go on t o 

15 recommend t h a t m i l l i g r a m s per kilogram would be the 

16 more appropriate method of c a l c u l a t i o n . 

17 However, since the record does not support 

18 any conversion of values c u r r e n t l y i n the proposal, 

19 the Commission cannot make such a conversion on i t s 

2 0 own. The Commission must r e q u i r e t h a t an amended 

21 set of t a b l e s be submitted and the testimony must be 

22 taken on the amended t a b l e s before the Commission 

23 can complete d e l i b e r a t i o n on the rule-making 

24 proposal. Then you go on t o enter your order. 

25 Now, the question then, I t h i n k , before 
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1 you a l l i s given the n o t i c e and given the t r a n s c r i p t 

2 of the hearing t h a t i s referenced i n the n o t i c e , 

3 what would a reasonable person b e l i e v e was the 

4 subject of t h i s hearing, and I t h i n k I have read t o 

5 you the most r e l e v a n t portions-. So I t h i n k t h a t ' s 

6 the issue before you and t h a t i s something t h a t I 

7 t h i n k would not be appropriate f o r me t o decide, but 

8 you a l l need t o decide. 

9 I would say t h a t whatever you decide i n 

10 t h a t regard, I don't t h i n k i t i s necessary t o 

11 exclude witnesses. I t h i n k i t i s necessary f o r you 

12 t o frame what the hearing i s about and then move 

13 forward. 

14 CHAIRPERSON BAILEY: Thank you f o r your 

15 guidance. Commissioner Balch, do you have an 

16 op i n i o n on the motions before us? 

17 DR. BALCH: I be l i e v e at l e a s t i n my mind 

18 on November 15th t h a t the i n t e n t was t o t r y t o 

19 understand why there were two d i f f e r e n t measurements 

20 used and t h a t was the primary concern. 

21 CHAIRPERSON BAILEY: Commissioner Bloom? 

22 MR. SMITH: Let me i n t e r r u p t here. Your 

23 i n t e n t , I t h i n k , i s r e l e v a n t but I t h i n k what you 

24 need t o address i s what you t h i n k people would get 

25 from reading the t r a n s c r i p t and from l o o k i n g at the 
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1 n o t i c e . 

2 DR. BALCH: From reading the t r a n s c r i p t 

3 and l i s t e n i n g t o Mr. Smith t a l k about i t , I thought 

4 i t was f a i r l y c l e a r t h a t we were discussing why 

5 there were m i l l i g r a m s per kilogram and m i l l i g r a m s 

6 per l i t e r . I don't t h i n k t h a t I would i n t e r p r e t i t 

7 t o mean t h a t we were concerned w i t h the l i m i t s 

8 themselves, which were discussed i n d i r e c t and 

9 cross-examination here. Now, I also, as you know, 

10 t h i n k more data i s always good. However, I t h i n k 

11 t h a t when I prepared t o come up here today I thought 

12 the case was going t o be about the ta b l e s and the 

13 u n i t s i n the t a b l e , not the l i m i t s i n the t a b l e . 

14 CHAIRPERSON BAILEY: Commissioner Bloom, 

15 do you have an opinion? 

16 COMMISSIONER BLOOM: Yes. Madam Chair, 

17 given the w r i t t e n order t h a t went out and then, of 

18 course, your o r a l order on November 15th, i t seems 

19 c l e a r t o me what we were l o o k i n g f o r was t o see one 

20 standard of u n i t s used here, and you mentioned 

21 s p e c i f i c a l l y going t o m i l l i g r a m s per kilograms. I 

22 t h i n k t h a t seems q u i t e c l e a r . The e x i s t i n g standard 

23 i s i n m i l l i g r a m s per kilograms and we are going t o 

24 be going t o m i l l i g r a m s per l i t e r so I am very 

25 i n t e r e s t e d i n hearing the proponents' reasoning f o r 
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1 making t h i s t r a n s i t i o n t o m i l l i g r a m s per l i t e r . 

2 I t h i n k when we see a t r a n s i t i o n t o 

3 m i l l i g r a m s per kilogram, i f there's a large increase 

4 i n the c h l o r i d e s I would be i n t e r e s t e d i n hearing 

5 testimony about what the impacts of t h a t would be. 

6 I do not f e e l t h a t we need t o go i n t o EPA and BTEX 

7 Benzene again. I don't b e l i e v e we were l o o k i n g t o 

8 run through t h a t again. We heard q u i t e a b i t of 

9 testimony on t h a t , a l o t of conversation about i t . 

10 So j u s t t o f i n a l i z e , I t h i n k , the conversation i s 

11 about c h l o r i d e s and the standard t h a t we are going 

12 t o use, m i l l i g r a m s per kilogram or m i l l i g r a m s per 

13 l i t e r moving forward. 

14 CHAIRPERSON BAILEY: I also agree t h a t we 

15 need t o l i m i t testimony i n t h i s case t o the u n i t s of 

16 measurements t h a t are being used; t h a t t h a t does not 

17 n e c e s s a r i l y exclude witnesses i f witnesses would 

18 l i k e t o address those issues, i f they are q u a l i f i e d 

19 t o do so. The question had t o do w i t h the u n i t s of 

20 measurement, not w i t h the values of those analyses. 

21 MR. SMITH: Madam Chair, l e t me ask again, 

22 you need t o consider based on the t r a n s c r i p t t h a t 

23 was referenced, do you be l i e v e t h a t t h a t l i m i t a t i o n 

24 was clear? 

25 CHAIRPERSON BAILEY: I t h i n k a reasonable 
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1 person would be able t o i n t e r p r e t the n o t i c e and the 

2 order t h a t was given i n the t r a n s c r i p t as being 

3 confined to- those areas d e a l i n g w i t h the u n i t s of 

4 measurement. 

5 DR. BALCH: I t h i n k the key word i s 

6 l i m i t e d . Once you see the word l i m i t e d , you 

7 i n t e r p r e t t h a t t o mean there are boundaries. 

8 MR. SMITH: That's f i n e . I j u s t want t o 

9 make sure you a l l consider what I t h i n k you should. 

10 COMMISSIONER BLOOM: Mr. Smith, I focus i n 

11 on Page 4, which we looked a t already today, but at 

12 Lines 18, 19 and 20. "The t a b l e should use one 

13 method of r e p o r t i n g f o r a l l values, p a r t i c u l a r l y 

14 since the Commission i s lean i n g towards use of only 

15 one t a b l e r a t h e r than two." 

16 CHAIRPERSON BAILEY: Then we are i n 

17 agreement t h a t we w i l l go forward w i t h testimony 

18 l i m i t e d t o those s p e c i f i c areas without the 

19 exclusion of witnesses i f they are q u a l i f i e d t o 

20 conduct sa i d testimony on t h a t purpose. Then I need 

21 t o announce t h a t we are back i n t o session and the 

22 rule-making --

23 DR. BALCH: I have a motion. 

24 CHAIRPERSON BAILEY: Go ahead. 

25 DR. BALCH: No, the other motion --
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1 CHAIRPERSON BAILEY: I t h i n k the decision 

2 f o r t h i s f i r s t s e r i e s of motions w i l l also apply t o 

3 the other motion t h a t was connected w i t h 

4 Dr. Neeper's -- NMOGA1s Motion t o Exclude Portions 

5 of E x h i b i t 6 and Related Testimony i d e n t i f i e d i n 

6 NCCA&W's statement f o r January 9th so those p o r t i o n s 

7 of New Mexico C i t i z e n s f o r Clean A i r and Water 

8 t e s t i m o n y . w i l l also be l i m i t e d t o those areas t h a t 

9 we have allowed f o r OGAP. 

10 DR. NEEPER: Excuse me, Madam Chairman. I 

11 hear t h a t the motion i s sustained but I have not 

12 been allowed t o address the motion; i s t h a t correct? 

13 MR. SMITH: I b e l i e v e t h a t ' s f a i r . 

14 CHAIRPERSON BAILEY: That's f a i r , yes. I 

15 would l i k e , t o hear you. 

16 DR. NEEPER: Because I received the motion 

17 only l a s t n i g h t , I have not had time t o prepare an 

18 in-depth response. However, I do have a response. 

19 At some r i s k of repeating some t h i n g s Mr. Smith 

20 said, I w i l l give you my response at length because 

21 i t p u l l s together as a s i n g l e argument. 

22 The Commission ordered testimony be taken 

23 on the rev i s e d t a b l e s . The Commission d i d not order 

24 t h a t testimony be taken on selected elements of 

25 those r e v i s e d t a b l e s . The d e c l a r a t i o n t h a t 
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1 discussion must be r e s t r i c t e d only t o those items i n 

2 the t a b l e t h a t have been changed i s a defense 

3 designed t o thwart the need and the i n t e n t o f . t h e 

4 Commission. 

5 As Chairman B a i l e y s a i d on November 15th, 

6 "There i s a concern about the contaminant l e v e l s i n 

7 those t a b l e s . " T r a n s c r i p t Page 3, Lines 18 and 19. 

8 "The issue w i t h the t a b l e s i s more serious, and I 

9 don't see a way t o solve t h a t problem without 

10 reopening the record and a l l o w i n g a d d i t i o n a l 

11 testimony on t h a t p o i n t . There i s not s u f f i c i e n t 

12 testimony i n the record about the measurement l e v e l s 

13 t o allow us t o c o r r e c t the problems without g e t t i n g 

14 more in p u t from the p a r t i e s . " 

15 This could lead one t o believe t h a t you 

16 intended t o discuss the l e v e l s . "The Commission 

17 should have concerns about the numerical l i m i t s . " I 

18 accent t h a t . Numerical l i m i t s i n the tables t h a t 

19 are p a r t of Section 19-15-17.13. "These ta b l e s use 

20 the values t h a t are reported as e i t h e r m i l l i g r a m s 

21 per kilogram or m i l l i g r a m s per l i t e r . The t a b l e 

22 should use one method of r e p o r t i n g f o r a l l values, 

23 p a r t i c u l a r l y since the Commission i s leaning towards 

24 use of only one t a b l e r a t h e r than two." One 

25 changing two t a b l e s i n t o one, i m p l i e s t o the reader 
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1 t h a t there could be very s i g n i f i c a n t changes, and 

2 the Commission needs a l l the t o o l s i t can get t o 

3 make those changes. " I recommend t h a t since 

4 measurements are of s o i l s or waste mixed w i t h s o i l s 

5 t h a t m i l l i g r a m s per kilogram would be'a more 

6 appropriate Method of c a l c u l a t i o n . However, since 

7 the record does not support any conversion of values 

8 c u r r e n t l y i n the proposal, the Commission cannot 

9 make such a conversion on i t s own." 

10 This i n d i c a t e s t h a t the Commission i s 

11 considering converting values and i t should have 

12 whatever t o o l s i t needs i n terms of conversion. 

13 These quotes are from the t r a n s c r i p t , Page 4, Line 8 

14 t o Page 5, Line 1. 

15 The Commission s p e c i f i c a l l y requested a 

16 change of u n i t s and the Commission s t a t e d t h a t i t s 

17 d e l i b e r a t i o n s were constrained because the record 

18 contained no method f o r conversion between various 

19 systems of u n i t s . I accent the word method there. 

20 The ap p l i c a n t s d i d not o f f e r e i t h e r a revised set of 

21 u n i t s or a conversion method. I t appears t h a t the 

22 a p p l i c a n t s d i d not comply w i t h the Commission's 

23 request because t o comply would change a numerical 

24 e n t r y i n the t a b l e and thereby i n v i t e discussion. 

25 This motion then t h a t I am addressing i s 
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1 an attempt t o c o n s t r a i n the Commission's a c t i o n 

2 despite the Commission's own request. I f the 

3 a p p l i c a n t s refused t o honor the Commission's 

4 request, t h a t i s t h e i r p r i v i l e g e . However, other 

5 p a r t i e s should be allowed t o address the 

6 Commission's concern, and t o do so ne c e s s a r i l y 

7 re q u i r e s discussing elements i n the t a b l e t h a t the 

8 a p p l i c a n t s refused t o change. 

9 There i s a con s i s t e n t h i s t o r y behind the 

10 r e f u s a l t o a l t e r or t o discuss the u n i t s i n Table 2. 

11 I recognized t h i s d i f f i c u l t y of u n i t s d u r i n g the 

12 In d u s t r y ' s d i r e c t testimony and I t r i e d t o get 

13 In d u s t r y ' s witnesses t o address t h i s d i f f i c u l t y . I n 

14 cross-examination I asked Mr. Gantner f o r the 

15 context of the numbers. I asked whether r o u t i n e 

16 operations would exceed the l i m i t s given i n Table 2. 

17 He de f e r r e d t o Mr. Fanning's f u t u r e testimony and 

18 d i d not discuss the t o p i c . 

19 I asked Mr. Ar t h u r f o r the equivalents 

20 between m i l l i g r a m s per l i t e r and mi l l i g r a m s per 

21 kilogram i n the p i t content. He said he would have 

22 t o do math and he d i d n ' t want t o do t h a t on the 

23 stand. That's the t r a n s c r i p t , Page 701 t o 702 and 

24 the comment t o Mr. Fanning i s i n the t r a n s c r i p t at 

25 Page 127. 
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1 I asked Dr. Buchanan s p e c i f i c a l l y i f he 

2 would compare the r e s u l t s of experimental studies 

3 which he c i t e d i n EC u n i t s w i t h the u n i t s t h a t 

4 appeared i n the r u l e . He answered t h a t the question 

5 had been asked e a r l i e r and then said, and I quote, 

6 "The answer i s no." That's T r a n s c r i p t Page 81, 

7 Lines 15 through 20. 

8 Industry's witnesses have had m u l t i p l e 

9 o p p o r t u n i t i e s t o c l a r i f y the various u n i t s appearing 

10 i n the testimony and i n the r u l e , and there are more 

11 u n i t s i n testimony than s t r i c t l y m i l l i g r a m s per 

12 kilogram or m i l l i g r a m s per l i t e r . A s i g n i f i c a n t 

13 amount of the testimony deals w i t h the EC u n i t s . 

14 Now under a s p e c i f i c request from the 

15 Commission, the In d u s t r y again has not revised the 

16 u n i t s and thereby i t attempts t o p r o h i b i t others 

17 from doing so under the excuse t h a t t o do so would 

18 be an improper procedure. I n the conduct of 

19 hearings, Subsection 19.15.3.12A1 of the r u l e book 

2 0 says the r u l e s of c i v i l procedure and the r u l e s of 

21 evidence s h a l l not apply. Thus, we are not 

22 concerned w i t h whether the evidence must be excluded 

23 by terms of the r u l e . 

24 Furthermore, Subsection 19.15.3.12B2 says 

25 the Commission s h a l l , and I accent the term s h a l l , 
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1 admit r e l e v a n t evidence unless the evidence i s 

2 incompetent or unduly r e p e t i t i o u s . My competence 

3 has already been e s t a b l i s h e d before the Commission, 

4 and I p o i n t out t h a t i t i s impossible t o be 

5 r e p e t i t i o u s on a t o p i c f o r which discussion has been 

6 repeatedly and d e l i b e r a t e l y avoided. 

7 Discussion of the u n i t s of the r u l e i n the 

8 context of the u n i t s t h a t appear i n the various 

9 testimonies and discussion of the o r i g i n of the 

10 proposed l i m i t s i n the context of a c t u a l operations 

11 are elements of evidence very r e l a t e d t o the 

12 s p e c i f i c requests of the Commission. A contaminant 

13 l i m i t has a u n i t and a context w i t h i n which i t must 

14 be understood. Without the context, the l i m i t i s 

15 simply black marks on white paper. Discussion of 

16 the u n i t s and the l i m i t s of the t a b l e s cannot 

17 reasonably be excluded from the hearing t h a t was 

18 c a l l e d by the Commission i t s e l f f o r the purpose of 

19 r e v i s i n g the t a b l e s . 

20 The Commission has i t s e l f discussed 

21 r e v i s i n g the two ta b l e s i n t o one. Revising the two 

22 i n t o one might a l t e r any e n t r y or a l l e n t r i e s of the 

23 proposed two t a b l e s , so i t i s c l e a r t h a t the 

24 Commission, by t h i s member of the p u b l i c , at l e a s t , 

25 d i d not in t e n d t o r e s t r i c t c o n s i d e r a t i o n only t o 
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1 those p a r t i c u l a r e n t r i e s t h a t the I n d u s t r y e l e c t e d 

2 t o change. 

3 At i t s own choice, the I n d u s t r y has 

4 repeatedly refused t o discuss the content and the 

5 context of the t a b l e s . The I n d u s t r y should not be 

6 allowed t o prevent other p a r t i e s from discussing 

7 those t h i n g s t h a t i t refuses t o discuss i t s e l f . I n 

8 as much as NMOGA1s Motion t o Exclude Portions of our 

9 E x h i b i t 6 and the testimony r e l a t e d t o t h a t was 

10 served t o us only yesterday and was received by 

11 myself l a s t n i g h t less than 12 hours ago, I have not 

12 had s u f f i c i e n t time t o prepare a d e t a i l e d r e b u t t a l . 

13 However, I noted some e r r o r s on the f i r s t page of 

14 t h a t motion and t h a t i s the only page I have had 

15 time t o read. Those e r r o r s w i l l be c l a r i f i e d i f my 

16 testimony i s on allowed. 

17 F i r s t , we do not propose t o provide 

18 f u r t h e r testimony on the c h l o r i d e t h r e s h o l d f o r 

19 grasses. We are using data of other a u t h o r i t i e s , 

20 data already i n evidence i n t h i s hearing, t o 

21 i n d i c a t e how EC u n i t s may be converted t o m i l l i g r a m s 

22 per kilogram u n i t s . We are not arguing the 

23 thresholds, we are comparing two datasets, both of 

24 which came from other e s t a b l i s h e d a u t h o r i t i e s t o 

25 show the conversion between EC and m i l l i g r a m u n i t s . 
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1 I could have made a d i f f e r e n t chart t o do 

2 t h i s . Instead, I chose t o use a chart t h a t was 

3 already i n evidence at the hearing. Had I used a 

4 d i f f e r e n t c h a r t , i t could have been labeled w i t h 

5 a r b i t r a r y names. The word grasses would never have 

6 appeared i n i t , but s u r e l y someone would have asked 

7 f o r the d e t a i l s of where the data came from and we 

8 would be r i g h t back at the beginning, and so I took 

9 the simple way out which was t o use a chart t h a t was 

10 already i n the record of the hearing. 

11 Secondly, among these e r r o r s NMOGA asserts 

12 t h a t we are r e v i s i n g E x h i b i t 5. To make our 

13 p r e s e n t a t i o n understandable we copied a page from 

14 E x h i b i t 5 i n t o E x h i b i t 6. I t i s c l e a r l y labeled as 

15 a page of E x h i b i t 6, but we have noted on i t i t s 

16 o r i g i n i n E x h i b i t 5. This changes nothing i n 

17 E x h i b i t 5. We could have prepared, as I said, an 

18 e n t i r e l y new chart but we took the simple way out 

19 hoping t o be more understandable and transparent. 

2 0 A t h i r d p o i n t . NMOGA states t h a t our 

21 e x h i b i t s regarding setbacks are not w i t h i n the 

22 purpose of t h i s hearing. That might seem apparently 

23 t r u e . However, we are not arguing the l o c a t i o n or 

24 the extent of those setbacks. We are showing 

25 apparent e r r o r s i n the wording of the proposed t e x t 
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1 of the r u l e t h a t c o n f l i c t s w i t h or confounds the 

2 a p p l i c a t i o n of the l i m i t s i n the ta b l e s , whatever 

3 those l i m i t s might be. We would be i r r e s p o n s i b l e i f 

4 we d i d not b r i n g such a d m i n i s t r a t i v e confusion t o 

5 the a t t e n t i o n of the Commission. 

6 I n summary, my testimony was c r a f t e d t o 

7 avoid the issues r a i s e d i n the f i r s t page of t h i s 

8 motion. I haven't had time t o read the successive 

9 pages, but I suggest the Commission should hear the 

10 testimony, and then i f o b j e c t i o n s are r a i s e d the 

11 Commission can e l e c t t o del e t e selected sections 

12 from the record i f i t wishes. 

13 I f the Commission chooses instead t o 

14 r e s t r i c t t h a t testimony, then I would suggest i t 

15 would be b e t t e r t o continue t h i s hearing i n t o next 

16 week t o allow me time t o respond adequately t o 

17 p o r t i o n s of t h i s motion which I have not had time t o 

18 read. Thank you f o r your a t t e n t i o n . 

19 CHAIRPERSON BAILEY: Do you have a 

20 response, Mr. Feldewert? 

21 MR. FELDEWERT: We f i l e d a motion 

22 yesterday morning w i t h the Commission and served i t 

23 yesterday morning, so I don't know why Dr. Neeper 

24 d i d n ' t get i t u n t i l l a s t n i g h t but i t was served 

25 yesterday morning a f t e r reviewing what they had 
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1 submitted w i t h t h e i r prehearing statement. 

2 As you know, I have gone through and 

3 i d e n t i f i e d what we modified t o address your issue 

4 and we w i l l discuss why. For example, Commissioner 

5 Bloom, we are not changing the u n i t of measurement. 

6 Those remain the same. They are constant. The only 

7 things t h a t have changed i s the method of t e s t i n g t o 

8 more match the u n i t s of measurement t h a t have 

9 already been proposed, so we w i l l discuss why t h a t ' s 

10 the case and we are going t o discuss why you have t o 

11 have m i l l i g r a m s per kilogram f o r Table 1 and 

12 m i l l i g r a m s per l i t e r i n Table 2. So t h a t ' s the 

13 t o p i c . 

14 I could only glean what they want t o 

15 present from t h e i r p r e s e n t a t i o n , from t h e i r e x h i b i t s 

16 t h a t they f i l e d , and they had two conclusions at the 

17 end t h a t when you read them are beyond the scope of 

18 what you have i d e n t i f i e d f o r the hearing and the 

19 e x h i b i t s r e l a t e d t o t h a t . So you made t h a t r u l i n g . 

2 0 What's i n t e r e s t i n g and what I'm concerned about i s 

21 t h a t Dr. Neeper seems t o i n d i c a t e t h a t he wants t o 

22 propose some type of conversions or he wants t o 

23 propose some changes t o the t a b l e s . Yet he f i l e d no 

24 m o d i f i c a t i o n s . 

25 We f i l e d our -- the p u b l i c n o t i c e c l e a r l y 
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1 s a i d we are going t o f i l e -- P e t i t i o n e r s are going 

2 t o make t h e i r changes, and the p u b l i c , i f they want 

3 t o make m o d i f i c a t i o n s t o the changes, are t o f i l e 

4 them by December 24th. That d i d not occur so i t 

5 would be i n a p p r o p r i a t e f o r them t o come i n now and 

6 suggest m o d i f i c a t i o n s t o the t a b l e s t h a t they never 

7 f i l e d . 

8 Now, they can c e r t a i n l y present evidence 

9 on our changes. They can c e r t a i n l y cross-examine 

10 witnesses about our changes, but they are not i n a 

11 p o s i t i o n today t o somehow o f f e r some m o d i f i c a t i o n s 

12 f o r changes t o the t a b l e s . They are not the 

13 a p p l i c a n t and they missed t h e i r deadline. 

14 CHAIRPERSON BAILEY: Mr. Smith? 

15 MR. SMITH: I would j u s t l i k e t o say, 

16 f i r s t of a l l , Dr. Neeper, f o r someone t h a t had very 

17 l i t t l e time t o answer the motion, you d i d an 

18 admirable j o b . Based on Dr. Neeper's arguments, I'm 

19 not sure t h a t the r u l i n g t h a t the Commission j u s t 

20 made c o n f l i c t s w i t h what Dr. Neeper wants t o do. I t 

21 sounded t o me as though Dr. Neeper, when he began t o 

22 t e s t i f y , would be able t o e x p l a i n how the e x h i b i t s 

23 and the testimony t h a t he aims t o give would f a l l 

24 w i t h i n the parameters of what the Commission has 

25 n o t i c e d up as the purpose of t h i s hearing. And 
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1 given your r u l i n g t h a t you would not exclude 

2 witnesses, I'm assuming t h a t means t h a t you w i l l not 

3 exclude e x h i b i t s u n t i l you have heard how they are 

4 going t o be used and ob j e c t i o n s t h a t may be lodged 

5 at the time. I f t h a t ' s the case, I don't t h i n k 

6 Dr. Neeper has been heard q u i t e y e t . 

7 CHAIRPERSON BAILEY: Commissioner Balch? 

8 DR. BALCH: When I examine the New Mexico 

9 C i t i z e n s ' prehearing statement, I had no issues at 

10 a l l w i t h what they propose t o present t o us. I 

11 thought i t was completely w i t h i n the context of what 

12 we had asked t o understand; i n p a r t i c u l a r , i f you do 

13 the conversion, what happens t o the values. We need 

14 t o know t h a t . 

15 As f a r as drawing conclusions, I t h i n k 

16 t h a t ' s l e f t t o us so I don't have a problem w i t h h i s 

17 summary statement, and l i k e Mr. Smith j u s t said, we 

18 w i l l have a chance t o hear testimony and r e b u t t a l 

19 from both sides on e x h i b i t s and view them as 

2 0 appropriate. 

21 CHAIRPERSON BAILEY: Commissioner Bloom? 

22 COMMISSIONER BLOOM: I would agree w i t h 

23 Commissioner Balch. We asked t h a t the measurements 

24 be framed i n one method, and i n doing t h a t , I t h i n k 

25 t h a t w i l l n a t u r a l l y lead us t o wonder what the 
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1 impacts of the new values or t r a n s l a t e d values might 

2 be, so I would be i n t e r e s t e d i n hearing what 

3 Dr. Neeper and the C i t i z e n s f o r Clean A i r and Water 

4 have t o say on the matter. 

5 CHAIRPERSON BAILEY: I agree w i t h the 

6 other commissioners. I look forward t o hearing 

7 Dr. Neeper 1s testimony, and i f there are o b j e c t i o n s 

8 t o p a r t i c u l a r s l i d e s of E x h i b i t 6 then we can deal 

9 w i t h t h a t as they a r i s e , but do I hear a motion from 

10 the Commission t o deny NMOGA1s Motion t o Exclude a 

11 P o r t i o n of E x h i b i t 6 and r e l a t e d testimony 

12 i d e n t i f i e d i n NMCCAW's prehearing statement f o r the 

13 January 9th hearing? 

14 MR. SMITH: May I suggest t h a t you handle 

15 t h i s i n e x a c t l y the same way you handled the motion 

16 f o r OGAP? You have set f o r t h the parameters. I 

17 suppose t h a t you could deny both motions w i t h the 

18 understanding t h a t you have c l a r i f i e d what testimony 

19 and e x h i b i t s may address and then move forward so 

20 t h a t your d e n i a l i s only on the n o t i o n of excluding 

21 i n l i m i n e , as Mr. Jantz p o i n t s out, but t h a t you are 

22 c l e a r l y s t a t i n g the l i m i t s t o what w i l l be heard 

23 today. I t seems t o me i f you want t o do i t , deny 

24 them both, but you are, as I appreciated, l i m i t i n g 

25 what you w i l l hear today based on the arguments t h a t 
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1 I n d u s t r y made. 

2 CHAIRPERSON BAILEY: Then do I hear a 

3 motion t o t h a t e f f e c t ? 

4 DR. BALCH: I w i l l make a motion t h a t we 

5 deny both of the motions and then l i m i t the 

6 testimony i n the manner we discussed. 

7 COMMISSIONER BLOOM: I second t h a t . 

8 CHAIRPERSON BAILEY: A l l i n favor? Aye. 

9 Okay. That br i n g s us t o opening statements f o r a 

10 c l a r i f i c a t i o n of the rule-making hearing 

11 p a r t i c i p a t i o n , which i s OCD Rule No. 3 on 

12 rule-making so t h a t there i s c l a r i f i c a t i o n t h a t the 

13 Commission w i l l hear non-technical testimony. A 

14 person may t e s t i f y and present an unsworn statement 

15 i n the rule-making hearing. A person does not need 

16 t o f i l e p r i o r n o t i f i c a t i o n w i t h the commission c l e r k 

17 t o present non-technical testimony at the hearing. 

18 Members of the general p u b l i c who wish t o present 

19 non-technical testimony should i n d i c a t e t h e i r i n t e n t 

2 0 at a s i g n - i n sheet at the hearing. We have s i g n - i n 

21 sheets r i g h t there by the back door f o r any members 

22 of the p u b l i c . There w i l l be adequate time before 

23 lunch and at the end of the day t o hear comments 

24 from the p u b l i c who have signed i n . 

25 This Commission w i l l also hear t e c h n i c a l 
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1 testimony i n which persons w i l l present t e c h n i c a l 

2 testimony or cross-examine witnesses, only l i m i t e d 

3 t o those people who have f i l e d p a r t i c u l a r 

4 statements. The Commission s h a l l conduct the 

5 hearing so as t o provide a reasonable o p p o r t u n i t y 

6 f o r a l l persons t o be heard without making the 

7 hearing unreasonably lengthy or cumbersome and 

8 without unnecessary r e p e t i t i o n . I r e f e r anyone who 

9 i s i n t e r e s t e d i n these d e t a i l s f o r rule-making 

10 a u t h o r i t y t o reference 19.15.3, which has t o do w i t h 

11 rule-making. 

12 MR. SMITH: I t h i n k i t would be 

13 appropriate before you begin t o take evidence t o ask 

14 the presenters and the lawyers here t o bear i n mind 

15 the l i m i t s t h a t you a l l have placed on the evidence 

16 t h a t you aim t o take and not t o t r y t o push i t i n t o 

17 areas beyond those l i m i t a t i o n s . 

18 CHAIRPERSON BAILEY: I'm sure everyone 

19 heard those comments and yes, they w i l l be enforced. 

20 A l l r i g h t . Opening statements f o r new testimony? 

21 MR. FELDEWERT: Madam Chairman, members of 

22 the Commission, I t h i n k I already previewed what we 

23 are going t o do. What Dr. Clay Robinson has a Ph.D. 

24 i n s o i l science and he i s going t o discuss the EPA 

25 t e s t i n g methods t h a t have been i d e n t i f i e d i n the 
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1 r e v i s i o n s and why they and how they f i t w i t h the 

2 u n i t s of measurement t h a t c u r r e n t l y e x i s t i n the 

3 t a b l e and why those u n i t s of measurement have t o 

4 remain the same w i t h respect t o those t e s t i n g 

5 methods. We w i l l p o i n t out t h a t ' s how l a b o r a t o r i e s 

6 do i t . The way the t a b l e i s s t r u c t u r e d i s 

7 s c i e n t i f i c a l l y sound. 

8 He w i l l also address the f a c t t h a t there 

9 i s no conversion when you are using those EPA 

10 t e s t i n g methods from m i l l i g r a m s per l i t e r back t o 

11 m i l l i g r a m s per kilogram and he w i l l e x p l a i n why. 

12 I t might be h e l p f u l as we go through the 

13 testimony -- I have our e x h i b i t s t h a t we have f i l e d 

14 w i t h tabs on them because I suspect the copies you 

15 have may not have tabs, so I do have some e x t r a 

16 copies here. I can get up t o you through my 

17 a s s i s t a n t perhaps so t h a t you have those a v a i l a b l e 

18 t o f l i p through as we go through the testimony. 

19 I t ' s not going t o take very long. I suspect about 

20 an hour, and you w i l l have questions and others w i l l 

21 have questions, but t h a t ' s what we are prepared t o 

22 present here today. 

23 CHAIRPERSON BAILEY: You may begin. 

24 MS. FOSTER: I f I may make a b r i e f 

25 statement on behalf of the IPANM. As a r e s u l t of 
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1 the Commission's order on November.15th, the 

2 Independent Petroleum Association met w i t h NMOGA and 

3 members of I n d u s t r y and we t a l k e d about these tables 

4 and the l i m i t a t i o n s i n the order, and we t r i e d t o 

5 meet the demands of the Commission i n the November 

6 15th order. At t h i s time IPANM w i l l not be 

7 i n t r o d u c i n g a witness. We have worked w i t h NMOGA 

8 and t h e i r witness and we support the testimony t o be 

9 presented by the NMOGA witness. However, we w i l l 

10 reserve our r i g h t t o present a r e b u t t a l witness i f 

11 necessary. 

12 CHAIRPERSON BAILEY: Mr. Jantz, do you 

13 have a statement? 

14 MR. JANTZ: OGAP does not. 

15 CHAIRPERSON BAILEY: Dr. Neeper? 

16 DR. NEEPER: Madam Chairman, we w i l l 

17 attempt t o stay w i t h i n the l i m i t s discussed. We 

18 w i l l be presenting methods f o r doing conversions of 

19 u n i t s which we be l i e v e the Commission has requested 

20 and we w i l l t r y t o express the l i m i t s i n terms of 

21 various u n i t s without a l t e r i n g the l i m i t s or without 

22 g i v i n g any reasons why those l i m i t s should be 

23 a l t e r e d . I f they are a l t e r e d , t h a t i s e n t i r e l y up 

24 t o the Commission. 

25 CHAIRPERSON BAILEY: You may proceed. 
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1 MR. FELDEWERT: We w i l l c a l l Dr. Clay 

2 Robinson t o the stand. 

3 DR. CLAY ROBINSON 

4 a f t e r having.been f i r s t duly sworn under oath, 

5 was questioned and t e s t i f i e d as f o l l o w s : 

6 DIRECT EXAMINATION 

7 BY MR. FELDEWERT 

8 Q. Please s t a t e your f u l l name f o r the record 

9 and i d e n t i f y f o r the Commission your occupation. 

10 A. Clay Robinson. I am a s o i l s c i e n t i s t . 

11 Q. Mr. Robinson, i f I t u r n t o what's been 

12 marked as NMOGA E x h i b i t 21, i s t h a t your current 

13 resume? 

14 A. I t i s . 

15 Q. Did you prepare t h i s document? 

16 A. I d i d . 

17 Q. Does i t a c c u r a t e l y r e f l e c t your 

18 educational background and work experience? 

19 A. I t does. 

20 MR. FELDEWERT: Madam Chair, I move the 

21 admission of NMOGA E x h i b i t 21. 

22 CHAIRPERSON BAILEY: Any objection? 

23 MR. JANTZ: None. 

24 CHAIRPERSON BAILEY: I t i s admitted. 

25 (Note: NMOGA E x h i b i t 21 admitted.) 
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1 Q. You summarized your q u a l i f i c a t i o n s on the 

2 screen here? 

3 A. I have. 

4 Q. I t i n d i c a t e s you hold a Ph.D. i n s o i l 

5 science from Iowa State U n i v e r s i t y ? 

6 A. That's c o r r e c t . 

7 Q. You obtained t h a t i n 1993? 

8 A. Yes. 

9 Q. You are c u r r e n t l y a s o i l s c i e n t i s t ? 

10 A. That's t r u e . 

11 Q. What i s a s o i l s c i e n t i s t ? 

12 A. A s o i l s c i e n t i s t i s an app l i e d s c i e n t i s t 

13 t h a t uses various supporting science or pure 

14 sciences -- b i o l o g y , physics, chemistry, ecology, 

15 geology i n t e g r a t e s a i l of those i n the 

16 a p p l i c a t i o n t o s o i l i n various t h i n g s , whether i t ' s 

17 i n n a t u r a l resources management, a g r i c u l t u r e , 

18 ecology and r e s t o r a t i o n . A l l these things are 

19 components of what a s o i l s c i e n t i s t does. 

20 Q. So do you go beyond j u s t s o i l physics? 

21 A. I do. 

22 Q. Your resume notes t h a t you have some 

23 r e g i s t r a t i o n s and c e r t i f i c a t i o n s on the upper 

24 right-hand corner. 

25 A. Yes. 
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1 Q. Would you please j u s t i d e n t i f y them f o r 

2 the Commission and e x p l a i n t o them what goes i n t o 

3 those, t o the a c q u i s i t i o n of those c e r t a i n types of 

4 c e r t i f i c a t i o n s ? 

5 A. I am a c e r t i f i e d p r o f e s s i o n a l s o i l 

6 s c i e n t i s t . This i s a c e r t i f i c a t i o n by the S o i l 

7 Science Society of America. I t r e q u i r e s a c e r t a i n 

8 minimum of core coursework, summarized up here i f 

9 you'd care t o look, but coursework i n s o i l 

10 morphology and c l a s s i f i c a t i o n and genesis, so how 

11 d i d s o i l s get t o be there and how do you look at 

12 them and how do you describe them; what are the 

13 r e l a t i o n s h i p s between those s o i l s and landscapes. 

14 S o i l chemistry and mineralogy, so what's i n the s o i l 

15 and then how does t h a t work, how does t h a t a f f e c t 

16 other p r o p e r t i e s i n the s o i l . S o i l f e r t i l i t y and 

17 n u t r i e n t management, so some.of these n u t r i e n t s t h a t 

18 we're going t o t a l k about today, c h l o r i d e , f o r 

19 example, i s a n u t r i e n t t h a t p l a n t s need and so 

20 there's some components there i n terms of managing 

21 n u t r i e n t s and i n s o i l f e r t i l i t y t h a t come i n t o play. 

22 S o i l physics. S o i l physics looks 

23 e s s e n t i a l l y at how water, a i r and heat move through 

24 s o i l as w e l l as other s o i l p h y s i c a l p r o p e r t i e s . 

25 S o i l b i o l o g y and ecology, those are the resources, 
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1 how do p l a n t s e x i s t on the landscape and the 

2 organisms w i t h i n the s o i l t h a t l i v e there and those 

3 r e l a t i o n s h i p s . And then land use management, how 

4 does s o i l a f f e c t the choices t h a t we make i n 

5 managing land. So t h a t ' s the primary core of 

6 courses t h a t a s o i l s c i e n t i s t should have. 

7 For the c e r t i f i c a t i o n , an i n d i v i d u a l 

8 t h a t ' s seeking c e r t i f i c a t i o n does not have t o have 

9 a l l of these but has t o have a minimum competency of 

10 coursework i n most of these. With my Ph.D. I have 

11 had coursework i n a l l of these areas. Then there's 

12 an a d d i t i o n a l supporting set of coursework 

13 associated w i t h a g r i c u l t u r a l sciences, b i o l o g i c a l 

14 and e c o l o g i c a l sciences, chemistry, math, physics, 

15 s t a t i s t i c s , communications, geoscience as w e l l as 

16 human h e a l t h and land use and some water sciences. 

17 So these are -- again, an i n d i v i d u a l who i s seeking 

18 c e r t i f i c a t i o n does not have t o have coursework i n 

19 every one of these, but has t o have established a 

20 minimum competency i n these areas. 

21 Once t h a t ' s been documented, a person 

22 ^seeking c e r t i f i c a t i o n i s r e q u i r e d t o pass two exams. 

23 The f i r s t one i s a general knowledge exam, and the 

24 second one i s a p r o f e s s i o n a l p r a c t i c e exam. So the 

25 f i r s t one i s j u s t p r i m a r i l y f a c t s , and the second 
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1 one i s a p p l i c a t i o n of those f a c t s using scenarios 

2 and case s t u d i e s . 

3 Then a person seeking c e r t i f i c a t i o n i s 

4 r e q u i r e d t o have a minimum of f i v e years experience 

5 at a bachelor's l e v e l or master's or Ph.D., a 

6 minimum of three years of experience on top of the 

7 degree. So these are the minimum competencies 

8 r e q u i r e d f o r a person t o q u a l i f y as a c e r t i f i e d 

9 p r o f e s s i o n a l s o i l s c i e n t i s t and then be recognized 

10 as one who i s q u a l i f i e d - t o p r a c t i c e s o i l science i n 

11 the United States. 

12 Q. How long have you been a c e r t i f i e d 

13 p r o f e s s i o n a l s o i l s c i e n t i s t ? 

14 A. Since 1999. That makes i t about 13 years. 

15 Q. And do you c u r r e n t l y serve i n some 

16 capacity w i t h regard t o the c e r t i f i c a t i o n ? 

17 A. Yes. I am also on the Council of S o i l 

18 Science Examiners. This i s the body of s o i l 

19 s c i e n t i s t s selected from around the n a t i o n who are 

20 responsible f o r developing these two exams, t h a t 

21 basic knowledge exam and then t h a t p r o f e s s i o n a l 

22 p r a c t i c e exam. So we come together and we meet 

23 y e a r l y t o work on those questions, t o c r a f t the 

24 questions, to define the minimum competencies of a \ 

25 p r a c t i c i n g s o i l s c i e n t i s t . 
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1 Q. Are there c o n t i n u i n g educational 

2 requirements associated w i t h your c e r t i f i c a t i o n ? 

3 A. A c e r t i f i e d p r o f e s s i o n a l s o i l s c i e n t i s t 

4 must have 4 0 c o n t i n u i n g education u n i t s , 4 0 hours 

5 every two years, i n c l u d i n g one hour i n p r o f e s s i o n a l 

6 e t h i c s , and then the other hours of those are 

7 obtained through a t t e n d i n g p r o f e s s i o n a l meetings f o r 

8 s o i l science, reading and w r i t i n g p r o f e s s i o n a l 

9 a r t i c l e s , manuscripts and other t h i n g s s i m i l a r t o 

10 t h a t . 

11 Q. I t also i n d i c a t e s t h a t you are licensed as 

12 a p r o f e s s i o n a l g e o s c i e n t i s t i n s o i l s i n Texas? 

13 A. Yes. This i s a r e l a t i v e l y new category 

14 but i t ' s analogous t o a p r o f e s s i o n a l engineer. For 

15 many areas a p r o f e s s i o n a l engineer needs t h a t 

16 lic e n s e i n - o r d e r t o p r a c t i c e t h e i r science. The 

17 p r o f e s s i o n a l g e o s c i e n t i s t i s a growing li c e n s e 

18 around the United States t o q u a l i f y people t o 

19 p r a c t i c e s o i l science i n various s t a t e s . Texas has 

20 t h i s and I am lic e n s e d i n Texas. New Mexico does 

21 not yet have a p r o f e s s i o n a l g e o s c i e n t i s t l i c e n s e , so 

22 my lice n s e i s good i n Texas and other states t h a t 

23 have cooperative agreements w i t h Texas. 

24 Q. Now, your resume r e f l e c t s t h a t i n 1994 you 

25 began teaching at West Texas A & M Un i v e r s i t y ? 

a s u u a M ^ M ^ i M i B , , , i j ^ T i g 
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A. That's c o r r e c t . 

2 Q. What was the nature of your teaching 

3 o b l i g a t i o n ? 

4 A. I had a f u l l - t i m e teaching appointment. 

5 That meant t h a t I taught e s s e n t i a l l y 15 semester 

6 c r e d i t hours every semester. Those were classes i n 

7 beginning s o i l science, s o i l f e r t i l i t y , s o i l 

8 morphology and c l a s s i f i c a t i o n , i r r i g a t i o n , s o i l and 

9 water conservation, s o i l and p l a n t r e l a t i o n s h i p s , 

10 s o i l physics class once. I t also involved teaching 

11 the labs associated w i t h those classes and s o i l 

12 p r o f i l e d e s c r i p t i o n and i n t r o d u c t o r y s o i l s and some 

13 s o i l f e r t i l i t y kinds of labs and n u t r i e n t --

14 c h a r a c t e r i z i n g n u t r i e n t s , analyzing n u t r i e n t s t h a t 

15 are i n the s o i l and then also some supporting 

16 courses i n range and forage crops as w e l l as 

17 i n t r o d u c t o r y h o r t i c u l t u r e and coursework i n 

18 undergraduate and graduate s t a t i s t i c s classes. 

19 Q. I t i n d i c a t e s you were tenured i n 2000? 

20 A. That's c o r r e c t . 

21 Q. And you became a f u l l professor i n 2007? 

22 A. I d i d . 

23 Q. And then you continued teaching at West 

24 Texas A & M U n i v e r s i t y u n t i l May of 2011? 

25 A. That's c o r r e c t . 1 
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1 Q. I t r e f l e c t s then i n June of 2011 you took 

2 a p o s i t i o n as a senior s o i l s c i e n t i s t at Stetson 

3 Engineering? 

4 A. That's c o r r e c t . 

5 Q. Where does Stetson Engineering have 

6 o f f i c e s ? 

7 A. Their headquarters or primary o f f i c e s are 

8 i n C a l i f o r n i a but we also have o f f i c e s i n Nevada, 

9 Arizona, Colorado and our one o f f i c e here i n New 

10 Mexico and t h a t ' s i n Albuquerque, and I work out of 

11 t h a t Albuquerque o f f i c e . 

12 Q. What have been your general job 

13 r e s p o n s i b i l i t i e s since June of 2011? 

14 A. Among many t h i n g s , but p r i m a r i l y r elevant 

15 t o t h i s hearing, c h a r a c t e r i z i n g s o i l p r o p e r t i e s on 

16 landscapes, and those p r o p e r t i e s include p r i m a r i l y 

17 p h y s i c a l and chemical p r o p e r t i e s , and then how those 

18 p r o p e r t i e s are r e l a t e d t o the various ecosystems i n 

19 which they e x i s t . 

2 0 Q. What type of p r o j e c t s have you worked on 

21 t h a t would be r e l a t e d t o your discussion here today 

22 since you became a senior s o i l s c i e n t i s t at Stetson 

23 Engineers? 
24 A. I have done a l o t of land c l a s s i f i c a t i o n , 

25 walking out on landscapes and d e s c r i b i n g s o i l s . We 
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1 have done t o p s o i l assessment and....survey associated 

2 w i t h an environmental impact statement f o r a 

3 hardrock mine l o o k i n g at what s o i l i s there t h a t 

4 they can harvest and then when reclamation comes 

5 about could reuse, or m a t e r i a l s t h a t could be used 

6 f o r t o p s o i l m a t e r i a l s . I've looked at the impact or 

7 p o t e n t i a l impacts of removing a p i p e l i n e and how 

8 t h a t would a f f e c t s o i l and r e l a t e d r e v e g e t a t i o n 

9 impacts, and then examining s o i l chemistry and other 

10 c h a r a c t e r i s t i c s and how they would impact v e g e t a t i o n 

11 requirements and p o t e n t i a l r e v e g e t a t i o n . 

12 Q. Have you been recognized as an expert i n 

13 s o i l science by any j u d i c i a l a d m i n i s t r a t i v e body? 

14 A. I was recognized as an expert i n s o i l 

15 science i n an a d m i n i s t r a t i v e body before the Nevada 

16 State Engineer and I was recognized by a j u d i c i a l 

17 panel i n an a r b i t r a t i o n as a s o i l science expert i n 

18 Pott e r County, Texas. 

19 Q. As a r e s u l t of your education and work 

20 experience, are you f a m i l i a r w i t h t e s t i n g methods 

21 f o r determining inorganic impounds...such as 

22 chlorides? 

23 A. I am. 

24 Q. I n s o l i d s and leachates? 

25 A. Yes. 
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1 Q. How do these t e s t i n g methods r e l a t e t o the 

2 work t h a t you have done over the l a s t 20 years? 

3 A. Testing methods f o r compounds i n s o i l , 

4 whether they are a g r i c u l t u r a l , s o i l f e r t i l i t y or 

5 environmental, have s i m i l a r basic foundations. And 

6 so I began working w i t h these p r i m a r i l y when I was 

7 on my Ph.D. doing a n a l y s i s of th i n g s and becoming 

8 f a m i l i a r w i t h t e s t i n g methods. I continued t h a t i n 

9 my teaching through teaching on some of these 

10 methods, on basic p r i n c i p l e s and p r o p e r t i e s of how 

11 these methods work, both there are u s u a l l y two 

12 procedures, an e x t r a c t i o n and an ana l y s i s , so 

13 teaching on those and t a k i n g students t o t o u r labs, 

14 t o keep cu r r e n t not only f o r them but f o r me on the 

15 methodologies of both the e x t r a c t i o n and the 

16 analyses. 

17 And then since s t a r t i n g at Stetson I have 

18 continued t h a t w i t h -- because some of the p r o j e c t s 

19 on which we have worked have re q u i r e d me t o be 

20 f a m i l i a r w i t h these methodologies and how they 

21 apply. 

22 Q. Do you have an NMOGA E x h i b i t 20 i n f r o n t 

23 of you? 

24 A. I do. 

25 Q. I i n v i t e you and the Commission t o t u r n t o 
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1 Page 41 of NMOGA E x h i b i t 20. 

2 MR. FELDEWERT: Madam Chair, as a matter 

3 of procedure, t h i s was f i l e d w i t h our Notice of 

4 Corrections, so I guess out of an abundance of 

5 caution I w i l l move the admission of NMOGA E x h i b i t 

6 20 which I p r e v i o u s l y described e a r l i e r t h i s 

7 morning. 

8 CHAIRPERSON BAILEY: Any objections? 

9 MR. JANTZ: No. 

10 CHAIRPERSON BAILEY: I t i s admitted. 

11 (Note: NMOGA E x h i b i t 20 admitted.) 

12 Q. Are you f a m i l i a r , Dr. Robinson, w i t h the 

13 t a b l e s t h a t NMOGA has proposed on Page 41 of t h i s 

14 E x h i b i t 20? 

15 A. I am. 

16 Q. Are you g e n e r a l l y f a m i l i a r w i t h how they 

17 are referenced and u t i l i z e d i n the proposed r u l e 

18 changes? 

19 A. Yes. 

20 Q. And i n p a r t i c u l a r , are you f a m i l i a r , based 

21 on your work experience, w i t h how EPA Method 3 00.0 

22 t h a t we see a f t e r Chloride i n Table 1, how t h a t 

23 works? 

24 A. Yes. 

25 Q. And are you f a m i l i a r , based on your work 
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1 experience, w i t h how EPA Method SW-846, Method 1312, 

2 which we see f o r c h l o r i d e s i n Table 2, how t h a t 

3 process i s u t i l i z e d and how i t works? 

4 A. Yes. 

5 MR. FELDEWERT: At t h i s p o i n t I tender 

6 Dr. Robinson as an expert i n s o i l science and 

7 r e l a t e d t e s t i n g methods f o r inorganic compounds. 

8 CHAIRPERSON BAILEY: Any objections? He 

9 i s so admitted. 

10 Q. Dr. Robinson, based on your experience and 

11 your knowledge as an expert, are the EPA t e s t i n g 

12 methods i d e n t i f i e d f o r c h l o r i d e s i n Tables 1 and 2 

13 appropriate f o r the type of m a t e r i a l being t e s t e d 

14 under these tables? 

15 A. They aire. Table 1 i s f o r s o i l s and EPA 

16 300.0 has an appropriate p r o v i s i o n f o r t e s t i n g 

17 s o i l s . Table 2 i s f o r wastes, and the combination 

18 of the SW-846 Method 1312 as an e x t r a c t i o n and the 

19 Method 300.0 f o r ana l y s i s i s appropriate f o r those 

20 wastes. 

21 Q. Based on your experience and expert 

22 knowledge on these EPA t e s t i n g methods, i s i t 

23 appropriate and necessary t o measure c h l o r i d e s i n 

24 m i l l i g r a m s per kilogram i n Table 1 and m i l l i g r a m s 

25 per l i t e r i n Table 2? 
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1 A. I t i s , because i n Table 1 we begin w i t h 

2 s o l i d m a t e r i a l s , w i t h s o i l s , and because we begin 

3 w i t h those s o i l s i t ' s appropriate t o r e p o r t those 

4 u n i t s i n m i l l i g r a m s per kilogram. I n Table 2 

5 though, our Method 1312 i s designed t o t e s t 

6 m o b i l i t y , and i t does not begin w i t h dry s o i l s and 

7 so i t never takes something t o a dry component t h a t 

8 would allow you t o convert u n i t s , so m i l l i g r a m s per 

9 l i t e r are the appropriate u n i t f o r Table 2 f o r 

10 c h l o r i d e s . 

11 Q. And do these t e s t i n g methods i n the 

12 corresponding u n i t s comply w i t h l a b o r a t o r y 

13 standards? 

14 A. They do. 

15 Q. Based on your experience and expert 

16 knowledge, i s there a l a b o r a t o r y standard f o r 

17 converting m i l l i g r a m s per l i t e r t o m i l l i g r a m s per 

18 kilogram f o r the type of m a t e r i a l t e s t e d under Table 

19 2? 

2 0 A. Not when you begin w i t h Method 1312, there 

21 i s not. 

22 Q. Now, t o understand your opinions, I want 

23 t o f i r s t discuss w i t h you how Tables 1 and 2 are 

24 u t i l i z e d i n t h i s proposed r u l e , okay? 

25 A. Yes. 
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1 Q. So s t a y i n g w i t h i n NMOGA E x h i b i t 20, i f you 

2 would please t u r n t o Page 24. On Page 24 we f i n d --

3 f o r reference purposes you looked at p r e v i o u s l y Page 

4 23 at the bottom. By the time we get t o Page 24 we 

5 are i n Section 17.12D and over on Page 24 we see 

6 17.12D6, which based on the t i t l e addresses impacted 

7 s o i l s found i n the removal and placement of 

8 below-grade tanks; i s t h a t correct? 

9 A. That's c o r r e c t . 

10 Q. And you w i l l see a reference t o Table 2 i n 

11 17.12D6 i n connection w i t h t e s t i n g requirements f o r 

12 s o i l s beneath the below-grade tank. 

13 A. Table 1. 

14 Q. I'm sor r y , Table 1. Thank you. 

15 A. Yes, t h a t ' s c o r r e c t . 

16 Q. I f I'm understanding t h i s c o r r e c t l y , i f 

17 the impacted s o i l s beneath the below-grade tank 

18 exceed Table 1 standards then the operator i s t o 

19 proceed w i t h 17.13 closure methods? 

2 0 A. That's c o r r e c t . 

21 Q. The next place t h a t we f i n d Table 1 

22 u t i l i z e d i n t h i s r u l e i s over on Page 26, and we are 

23 w i t h i n Section 17.13 and I see Table 1 referenced as 

24 p a r t of 17.13A3, A, B and C; i s t h a t correct? 

25 A. Correct. 
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1 Q. And here we are de a l i n g w i t h impacted 

2 s o i l s beneath a p i t or a below-grade tank; i s t h a t 

3 correct? 

4 A. That's c o r r e c t . 

5 Q. And again, i f the impacted s o i l s exceed 

6 Table 1 then a d i v i s i o n may r e q u i r e a d d i t i o n a l 

7 mediation; i s t h a t correct? 

8 A. Correct. 

9 Q. I f the impacted s o i l s do not exceed the 

10 Table 1 standards then they are b a c k f i l l e d w i t h 

11 non-waste c o n t a i n i n g m a t e r i a l and they are covered 

12 i n contour pursuant t o the closure p r o v i s i o n . 

13 A. That's c o r r e c t . 

14 Q. And then the only other place where Table 

15 1 i s c i t e d w i t h i n t h i s r u l e i s found then on Page 

16 28, and f o r reference purposes we are s t i l l w i t h i n 

17 Section 17.13, but by the time we get t o Page 28 we 

18 are under Subsection B, correct? 

19 A. I be l i e v e t h a t ' s c o r r e c t . 

20 Q. I f I s t a r t on Page 2 6 --

21 A. That's c o r r e c t . 

22 Q. - - a t the bottom. So we are dealing there 

23 w i t h where wastes are destined f o r b u r i a l i n place 

24 or i n t o nearby D i v i s i o n approved p i t s or trenches, 

25 r i g h t ? 
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1 A. That's c o r r e c t . 

2 Q. And we see Table 1 referenced over on Page 

3 28 i n Section 17.13B9 A, B and C; i s t h a t r i g h t ? 

4 A. Correct. 

5 Q. And again, the same holds t r u e . There's 

6 t e s t i n g of these wastes, and i n t h i s case we are 

7 deali n g w i t h wastes beneath a p i t l i n e r . I'm sorry, 

8 w i t h impacted s o i l s beneath the p i t l i n e r . 

9 A. That's c o r r e c t . 

10 Q. Because the l i n e r and the waste w i l l 

11 already have been removed? 

12 A. That's c o r r e c t . 

13 Q. Again, i t re q u i r e s t e s t i n g of the impacted 

14 s o i l s beneath the p i t . I f they meet the Table 1 

15 standards you proceed w i t h closure? 

16 A. That's c o r r e c t . 

17 Q. I f they do not, then there's a d d i t i o n a l 

18 a c t i o n t h a t ' s required? 

19 A. That's c o r r e c t . 

20 Q. A l l r i g h t . So i n summary, the way Table 1 

21 i s a p p l i e d here, i t ' s a p p l i e d , as I understand i t , 

22 t o impacted s o i l s , c orrect? 

23 A. That's c o r r e c t . 

24 Q. That are beneath a l i n e d p i t or a 

25 below-grade tank. 
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1 A. Correct. 

2 Q. Now, i f I then go t o Page 41, which are 

3 the t a b l e s , does the t i t l e of t h a t t a b l e , i s i t 

4 consistent w i t h how Table 1 i s used w i t h i n the rule? 

5 A. Yes. The t i t l e says t h a t these are 

6 closure c r i t e r i a f o r s o i l s beneath p i t s and 

7 below-grade tanks, and t h a t i s consistent w i t h the 

8 appropriate sections t h a t we have j u s t addressed. 

9 Q. Okay. So w i t h t h i s understanding of how 

10 i t ' s used, you t e s t i f i e d t h a t EPA Method 300.0 i s an 

11 appropriate method f o r t e s t i n g c h l o r i d e s i n these 

12 impacted s o i l s beneath a p i t or below-grade tank. 

13 A. That's c o r r e c t . 

14 Q. Now, I would l i k e t o have you t u r n t o 

15 what's been marked as NMOGA E x h i b i t 22. Do you 

16 recognize t h i s e x h i b i t ? 

17 A. I do. 

18 Q. Did you a s s i s t i n p u t t i n g i t together? 

19 A. I d i d . 

20 Q. And i t ' s comprised of how many pages? 

21 A. Four pages. 

22 Q. Are you f a m i l i a r w i t h the p u b l i c a t i o n t h a t 

23 i s referenced on the f i r s t page of the e x h i b i t ? 

24 A. "Method 300.0, Determination of Inorganic 

25 Anions by Ion Chromatography." This i s an e x t r a c t 

PAUL BACA PROFESSIONAL COURT REPORTERS 
05f5333e-5541-474f-8433-578a89d6a2fc 



Page 3884 
1 of a l a r g e r document.that's 28.pages. 

2 Q. I s t h i s an o f f i c i a l EPA p u b l i c a t i o n ? 

3 A. I t i s . 

4 Q. I s i t a v a i l a b l e t o the website or by other 
i 

5 means? 

6 A. I t i s . 

7 Q. Are the fou r pages t h a t you have chosen 

8 here, are they accurate copies of the pages from 

9 t h i s o f f i c i a l EPA p u b l i c a t i o n ? 

10 A. They are. 

11 MR. FELDEWERT: I would move the admission 

12 of NMOGA E x h i b i t 22. 

13 CHAIRPERSON BAILEY: Any objections? 

14 MR. JANTZ: No. 

15 CHAIRPERSON BAiLEY: Admitted. 

16 (Note: NMOGA E x h i b i t 22 admitted.) 

17 Q. Dr. Robinson, would you please e x p l a i n , 

18 using f i r s t t h i s e x h i b i t , why EPA Method 300.0 i s 

19 appropriate f o r t e s t i n g the s o i l s t h a t are the 

20 subject of Table 1. 

21 A. I f you would look on .the second page of 

22 t h i s e x h i b i t under the scope and a p p l i c a t i o n , Part 

23 A, 1.1 Part A i d e n t i f i e s t h a t c h l o r i d e i s one of the 

24 components t h a t can be analyzed by t h i s method. 

25 Under Section 1.2.1 h i g h l i g h t e d up here what the 
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1 matrices a p p l i c a b l e t o the method are, i t can be 

2 used t o sample d r i n k i n g water, surface water, 

3 groundwater, reagent water, wastewater and 

4 leachates, but there's also a component i n 300.0 f o r 

5 analyzing s o l i d s . Our concern i n Table 1, those 

6 s o l i d s are going t o be s o i l s a f t e r an e x t r a c t i o n , 

7 and 3 00.0 defines the e x t r a c t i o n f o r those s o l i d s . 

8 Q- I f I go t o t h i r d page of the e x h i b i t 

9 there's a se c t i o n , Summary of Method, correct? 

10 A. Yes. 

11 Q. And there's a Section 2.3 t h a t again 

12 references t h a t e x t r a c t i o n procedure f o r s o l i d s t h a t 

13 you j u s t referenced, Section 11.7? 

14 A. That's c o r r e c t . 

15 Q. Then i f i go t o the l a s t page of the 

16 e x h i b i t , does i t describe t h a t e x t r a c t i o n process, 

17 11.7? 

18 A. I t does, and a key p o i n t i n t h a t i s i n the 

19 second l i n e . I t says, "Add an amount of reagent 

2 0 water equal t o ten times the weight of the dry s o l i d 

21 m a t e r i a l . " So i f you would allow, I w i l l give a 

22 b r i e f summary of how t h i s Method 300.0 works. 

23 Q. Let me ask you f i r s t , you said the key 

24 term i s weight of dry s o l i d m a t e r i a l . 

25 A. Yes. 
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1 Q. How does a lab, f o r example, get t o a dry 

2 s o l i d material? 

3 A. Common l a b o r a t o r y p r a c t i c e f o r when you 

4 see the word dry means d r i e d t o a constant weight. 

5 Te c h n i c a l l y what t h a t means i s i t ' s been d r i e d at a 

6 temperature s l i g h t l y above b o i l i n g , t y p i c a l l y 105 

7 degrees C f o r approximately 12 t o 24 hours u n t i l i t 

8 reaches a constant weight so you are dealing w i t h a 

9 dry mass of the m a t e r i a l t h a t ' s going t o be tes t e d , 

10 and t h a t ' s the common l a b o r a t o r y p r a c t i c e when you 

11 see the word dry. 

12 Q. Then would you please b r i e f l y e x p l a i n f o r 

13 the commissioners the process t h a t i s 300.0 w i t h the 

14 11.7 e x t r a c t i o n process? 

15 A. Again, t h i s i s a much l a r g e r document. I 

16 w i l l summarize b r i e f l y how i t ' s used i n t e s t i n g 

17 these s o l i d s f o r now. So t h i s i s our Method 300.0 

18 based on t h i s e x t r a c t i o n t h a t ' s defined i n 11.7 f o r 

19 s o l i d m a t e r i a l s . I n our case those s o l i d s are 

20 s o i l s . 

21 So again, we begin w i t h these dry s o l i d s , 

22 which i n p r a c t i c e , common l a b o r a t o r y p r a c t i c e means 

23 oven-dried. So you s t a r t w i t h an oven-dried s o i l . 

24 The r a t i o i s defined as ten p a r t s of reagent water 

25 t o one p a r t of the mass of t h a t dry s o i l . You mix 
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1 t h a t together f o r a c e r t a i n amount of time and then 

2 you f i l t e r i t . You c o l l e c t the f i l t r a t e and you 

3 feed i t i n t o the ion chromatograph which i s the 

4 ana l y s i s method. So you have an e x t r a c t i o n again 

5 and an a n a l y s i s . 

6 This i o n chromatograph has been c a l i b r a t e d 

7 t o provide u n i t s i n m i l l i g r a m s per l i t e r because of 

8 the way we es t a b l i s h e d the standards. Take a 

9 c e r t a i n amount of c h l o r i d e , put i t i n t o a l i t e r of 

10 d i s t i l l e d deionized water and you have got a 

11 standard amount i n m i l l i g r a m s per l i t e r . Then you 

12 look at the reading from the instrument, and based 

13 on the standards i t gives you an output i n 

14 m i l l i g r a m s per l i t e r . 

15 However, t h a t ' s not the end of the s t o r y 

16 because now we s t a r t e d w i t h an oven-dried s o l i d , and 

17 oven-dried mass of those s o i l s , and so since we 

18 s t a r t e d w i t h a known dry mass, we can convert 

19 d i r e c t l y from m i l l i g r a m s per l i t e r t o m i l l i g r a m s per 

20 kilogram using t h a t oven-dried mass, which i s what 

21 allows us t o come t o a concentration of the 

22 c h l o r i d e s i n t h a t s o i l of m i l l i g r a m s per kilogram. 

23 Q. Dr. Robinson, i s i t appropriate and 

24 necessary t o use m i l l i g r a m s per kilogram as the u n i t 

25 of measurement? 
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1 A. I t i s . 

2 Q. Where EPA Method 300.0 i s used f o r s o i l s 

3 beneath l i n e d p i t s and below-grade tanks? 

4 A. I t i s . 

5 Q. When you are t e s t i n g these s o i l s , are the 

6 r e s u l t s always reported by labs i n m i l l i g r a m s per 

7 kilogram? 

8 A. When t e s t i n g s o i l s the r e s u l t s are always 

9 reported i n m i l l i g r a m s of whatever the element i s 

10 per kilogram of s o i l , and t h a t r e a l l y means kilogram 

11 of dry s o i l . 

12 Q. So i f I'm an operator out there and I go 

13 out and do the t e s t i n g t h a t ' s r e q u i r e d by the r u l e 

14 f o r the purposes of Table 1 and I get my s o i l 

15 samples and I take them t o the lab and I say, "Test 

16 t h i s using EPA Method 300.0," am I going t o get 

17 r e s u l t s i n m i l l i g r a m s per kilogram? 

18 A. Yes, you are. 

19 Q. Are the t e s t r e s u l t s on these dry s o i l s 

20 ever reported i n m i l l i g r a m s per l i t e r t o someone 

21 l i k e an operator? 

22 A. No, they would not be. 

23 Q. And why i s that? 

24 A. Again, i t ' s the beginning p o i n t . I f you 

25 s t a r t w i t h t h a t the s o i l t h a t we dry, we are 
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1 concerned about the conc e n t r a t i o n of the element, i n 

2 t h i s case c h l o r i d e s , t h a t ' s present i n t h a t dry 

3 s o i l . And the dry s o i l i s always used as the 

4 reference p o i n t i n t h i s and i n s o i l 

5 c h a r a c t e r i z a t i o n , so the u n i t s are always i n 

6 m i l l i g r a m s of the element per kilogram of the dry 

7 s o i l . 

8 Q. I want t o now t u r n t o the t o p i c of Table 

9 2. And I want t o again use NMOGA E x h i b i t No. 20, 

10 but f i r s t provide a t e x t u r a l reference as t o where 

11 Table 2 i s u t i l i z e d w i t h i n the proposed r u l e 

12 submitted by NMOGA. And the only place i t was 

13 u t i l i z e d , Dr. Robinson, i s on Page 27 of NMOGA 

14 E x h i b i t 20, and again, by reference t o the p r i o r 

15 Page 26 we are w i t h i n Section 17.13. And we f i n d 

16 the t e x t u r a l reference t o Table 2 on Page 27 i n 

17 Section 17.13B 5, 6 and 8. 

18 A. That's c o r r e c t . 

19 Q. I n t h i s circumstance, what i s in v o l v e d are 

2 0 the contents of l i n e d p i t s , below-grade tanks and i n 

21 some circumstances dry goods, correct? 

22 A. That's c o r r e c t . 

23 Q. For someone i n your profession, when you 

24 are d e a l i n g w i t h these types of contents, how do you 

25 describe those wastes? What's the common parlance? 
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1 A. These are mixed-phase wastes. Now, I w i l l 

2 give some d e f i n i t i o n f o r what t h a t i s s i m i l a r t o 

3 when my s o i l physics professor came i n and he said 

4 s o i l was a dynamic heterogeneous free-phase media.-

5 What does t h a t mean? Well, mixed-phase waste means 

6 t h a t there is. s t i l l some l i q u i d i n those. An 

7 undefined amount. They are not saturated by any 

8 means, so the f i r s t step w i t h these wastes i s they 

9 must pass a p a i n t f i l t e r t e s t . 

10 I f you t h i n k of a sponge f o r a moment, i f 

11 you take the sponge and put i t i n the sink and get 

12 t h a t t h i n g completely wet, when you take the sponge 

13 out of the sink, water drains out of the sponge. 

14 That's l i k e the p a i n t f i l t e r t e s t . There's a p o i n t , 

15 though, where a l l the water t h a t ' s going t o d r i p out 

16 of the sponge has dripped out of the sponge. 

17 These mixed-phase wastes have t h a t same 

18 c h a r a c t e r i s t i c . There's a l o t of s o i l physics and 

19 p r o p e r t i e s of c a p i l l a r i e s and p r o p e r t i e s of surface 

2 0 area of the waste i t s e l f t h a t determine how much 

21 water i s going t o d r i p out f r e e l y under j u s t the 

22 i n f l u e n c e of g r a v i t y . So t h a t ' s what a mixed-phase 

23 waste i s . 

24 Q. Okay. The sec t ions here t h a t re ference 

25 Table 2 on Page 27, they determine i f the contents 
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1 of l i n e d p i t s , below-grade tanks or d r y i n g pads can 

2 be bu r i e d on-site? 

3 A. That's c o r r e c t . 

4 Q. So i f they meet the Table 2 standards they 

5 can be bu r i e d o n - s i t e pursuant t o the closure 

6 provisions? 

7 A. That's c o r r e c t . 

8 Q. I f they do not, they have t o be dea l t 

9 with? 

10 A. That's r i g h t . 

11 Q. Okay. That's the only place w i t h i n t h i s 

12 r u l e i n which Table 2 i s used? 

13 A. That's c o r r e c t . 

14 Q. I f I then go back t o Page 41, does the 

15 t i t l e t o t h i s Table 2 correspond t o the t e x t u a l 

16 references t h a t we j u s t examined? 

17 A. I t does. These are the closure c r i t e r i a 

18 f o r wastes l e f t i n place i n temporary p i t s and 

19 b u r i a l trenches. 

2 0 Q. So we are not de a l i n g here i n Table 2 w i t h 

21 impacted s o i l s ? 

22 A. No, we are not c h a r a c t e r i z i n g s o i l s i n any 

23 way w i t h t h i s method w i t h t h i s t a b l e . 

24 Q. And here where we are addressing the 

25 contents of these p i t s , l i n e d p i t s or below-grade 
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1 tanks, f o r c h l o r i d e s there i s a method t h a t ' s 

2 described as EPA SW-846 Method 1312 SPLP, correct? 

3 A. That's c o r r e c t . 

4 Q. And then i n co n j u n c t i o n w i t h t h a t there's 

5 another reference then t o EPA Method 300.0. 

6 A. That's c o r r e c t . 

7 Q.. We have looked at 3 00.0 but would you then 

8 t u r n t o what's been marked as NMOGA E x h i b i t 23. I t 

9 has i n bold i n the f i r s t page the EPA symbol and 

10 then SW-846 Online, correct? 

11 A. That's c o r r e c t . 

12 Q. Do you recognize t h i s e x h i b i t ? 

13 A. I do. 

14 Q. Did you a s s i s t i n p u t t i n g i t together? 

15 A. I d i d . 

16 Q. I s i t comprised of seven pages? 

17 A. I t i s . 

18 Q. Are you f a m i l i a r w i t h the p u b l i c a t i o n from 

19 which these -- l e t me ask you, are these pages an 

20 e x t r a c t i o n from an o f f i c i a l EPA p u b l i c a t i o n ? 

21 A. Page 1 i s the o f f i c i a l EPA web page t h a t 

22 i s the o v e r a l l page f o r the s u i t e of methods known 

23 as SW-846 f o r water q u a l i t y . The second page i s 

24 from an i n t r o d u c t o r y web page, again from the EPA 

25 s i t e addressing another subset of those methods, and 
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1 then the. l a s t f i v e pages of t h i s , are an e x t r a c t of 

2 Method 1312, which i s a l a r g e r document of 30 pages. 

3 So we have e x t r a c t e d f i v e of the 3 0 pages f o r you. 

4 Q. Were the documents u t i l i z e d here p u b l i c 

5 documents? 

6 A. They are. 

7 Q. Av a i l a b l e on the EPA website or by other 

8 means? 

9 A. They are. 

10 Q. And pages t h a t you have chosen, are they 

11 accurate copies of the pages from these o f f i c i a l EPA 

12 p u b l i c a t i o n s ? 

13 A. They are. 

14 MR. FELDEWERT: Madam Chair, I move the 

15 admission of NMOGA E x h i b i t 23. 

16 MR. JANTZ: No o b j e c t i o n . 

17 CHAIRPERSON BAILEY: I t i s admitted and 

18 l e t ' s take a ten-minute break. 

19 (Note: NMOGA E x h i b i t 23 admitted.) 

20 (Note: The hearing stood i n recess at 

21 10:37 t o 10:47.) 

22 CHAIRPERSON BAILEY: We have j u s t admitted 

23 your E x h i b i t No. 23, I be l i e v e . 

24 MR. FELDEWERT: Yes, and I want t o stay on 

25 E x h i b i t 23. 
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1 Q. Dr. Robinson, j u s t t o put everything 

2 together, i f I look at the f i r s t page of E x h i b i t No. 

3 23 on the right-hand side, I see a reference t o a 

4 1000 s e r i e s , correct? 

5 A. That's c o r r e c t . 

6 Q. , Then i f I . go t o the second page at the top 

7 i n b o ld i s 1000 series methods? 

8 A. Correct. 

9 Q. And i f I go down t h a t column t o almost the 

10 bottom I see Method 1312. 

11 A. Yes. 

12 Q. Then i f I go t o the t h i r d page, t h i s i s 

13 then the f i r s t page of Method 1312? 

14 A. Right. This i s the f i r s t page of these 

15 f i v e t h a t are e x t r a c t e d from t h a t 3 0-page 

16 p u b l i c a t i o n t h a t e n t a i l s the e n t i r e method. 

17 Q. Now, we reviewed the combination of 

18 t e s t i n g methods t h a t are l i s t e d i n Table 2 f o r 

19 c h l o r i d e s which included t h i s SW-846 Method 1312 and 

20 Method 300.0. 

21 A. Correct. 

22 Q. I s t h i s combination of. EPA t e s t i n g methods 

23 appropriate when deal i n g w i t h the contents of l i n e d 

24 p i t s , below-grade tanks and d r y i n g pads? 

25 A. I t i s appropriate, yes, t o determine the 
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1 m o b i l i t y of the contents of those p i t s . 

2 Q. I f I look at Page 3 of our E x h i b i t 23, 

3 Method 1312, there's a Section c a l l e d 1.1 and i t 

4 says Method 1312 i s assigned t o determine m o b i l i t y , 

5 correct? 

6 A. That's c o r r e c t , as we noted up here j u s t 

7 as a summary. This i s a s y n t h e t i c p r e c i p i t a t i o n 

8 leaching procedure. I t i s designed t o determine, as 

9 i t says here, the scope and a p p l i c a t i o n 1.1, 

10 designed t o determine the m o b i l i t y of both organic 

11 and inorganic anolytes t h a t are present i n l i q u i d s , 

12 s o i l s and wastes, and the focus here i s on the 

13 wastes and these inorganic anolytes, t h a t would be 

14 i n t h i s case c h l o r i d e s . 

15 Q. I f I go down t o Section 2.2, your 

16 reference there i s separating the l i q u i d phase as 

17 appropriate from the s o l i d phase, correct? 

18 A. That's c o r r e c t . 

19 Q. They use the term throughout t h a t s e ction 

20 " s o l i d phase." How does t h a t s o l i d phase referenced 

21 i n here d i f f e r from the dry s o l i d t h a t you discussed 

22 e a r l i e r when addressing 300.0? 

23 A. I t might be u s e f u l t o begin a l i t t l e b i t 

24 of an overview of t h i s method i n answering t h a t 

25 question because they have a d i f f e r e n t d e f i n i t i o n 
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1 f o r what a s o l i d phase i s . I f you read through t h i s 

2 e n t i r e method, as i n 300.0 w i t h s o i l s , they said dry 

3 s o l i d m a t e r i a l . This one j u s t s a i d s o l i d phase. So 

4 a quick overview of the method w i l l take us at l e a s t 

5 t o answer t h a t question. 

6 So the f i r s t question t h a t t h i s asks i s 

7 are these wastes mixed-phase or are these m a t e r i a l s 

8 t h a t go i n mixed-phase. And go back a few minutes 

9 ago. We t a l k e d about t h a t sponge. You got i t wet, 

10 you took i t out, water drained f r e e l y by g r a v i t y and 

11 so i t passes a p a i n t f i l t e r t e s t . 

12 I s t h a t sponge dry? I asked my students 

13 questions l i k e t h i s a l l the time when I was 

14 teaching. And the answer i s of course i t ' s not. 

15 I t ' s s t i l l got water i n i t . I t j u s t won't flow out 

16 under the i n f l u e n c e of g r a v i t y . That's what the 

17 p a i n t f i l t e r t e s t i d e n t i f i e s . 

18 So then the next t h i n g i s w e l l , i f there's 

19 some water i n i t or l i q u i d i n i t , can I get some of 

20 t h a t out? And so the answer i s yes. How do I get 

21 t h a t out? Well, the sponge, you might j u s t squeeze 

22 i t g e n t l y . I f the answer i s yes here i n t h i s 

23 method, what they do i s take t h a t m a t e r i a l and they 

24 put i t on a glass f i l t e r and then they g r a d u a l l y add 

25 a i r pressure onto i t t o force some of t h a t l i q u i d 
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1 out. And they g r a d u a l l y increase the pressure t o 50 

2 PSI, 50 pounds per square inch. So t h a t ' s the 

3 pressure at which they are pushing water out. So 

4 they are using a pressure e x t r a c t i o n technique i n 

5 t h i s method. 

6 So the question then i s w e l l , so I add the 

7 pressure, I catch whatever comes out of t h a t f i l t e r 

8 i n one side and t h a t ' s my l i q u i d phase as t h i s 

9 method has defined i t . I s t h a t s t u f f on the f i l t e r 

10 dry? And the answer i s s t i l l no, because the 

11 d e f i n i t i o n of dry, you w i l l remember, i s oven dry. 

12 So t h i s m a t e r i a l i s nowhere close t o oven dry 

13 because i t ' s j u s t had pressure a p p l i e d t o i t . 

14 F i f t y PSI -- and I know the Commission has 

15 heard testimony on p l a n t s and t h i n g s , so they have a 

16 frame of reference. F i f t y PSI i s approximately 

17 three bars. I f you remember, and i t ' s long time t o 

18 remember f o r your quiz, 15 bars i s approximately the 

19 l i m i t f o r what many a g r i c u l t u r a l p l a n t s can r e a d i l y 

20 take water from the s o i l . That's a moving t a r g e t 

21 and i t ' s p l a n t dependent. But f o r the purposes of 

22 t h i s quiz and t h i s concept, three bars i s nowhere 

23 near 15 bars, so there's s t i l l a f a i r amount of 

24 l i q u i d i n t h i s s t u f f t h a t remains on the f i l t e r . 

25 Well, how much l i q u i d i s i n t h a t , you 

PAUL BACA PROFESSIONAL COURT REPORTERS 
05f5333e-5541-474f-8433-578a89d6a2fc 



Page 3898 
1 might ask? And the answer i s , u n f o r t u n a t e l y , i t 

2 depends. I t depends on the ph y s i c a l and t o a degree 

3 on the chemical c h a r a c t e r i s t i c s of t h a t waste 

4 product. What d i d they put i n the p i t ? What were 

5 they using as t h e i r d r i l l i n g f l u i d s ? Were they 

6 using d r i l l i n g mud? What was the nature of the 

7 s t u f f they were d r i l l i n g through? A l l of those 

8 th i n g s determine how much water i s l e f t i n the s t u f f 

9 t h a t ' s s t i l l on the f i l t e r when you put 50 PSI of 

10 pressure on i t , and i t can range a couple order of 

11 magnitudes a c t u a l l y on what' s s t i l l i n there-, 

12 depending i f you had a r e a l l y course sand versus a 

13 b e n t o n i t i c , s m e c t i t i c d r i l l i n g mud. Sorry, those 

14 are hard words. 

15 Q. Dr.' Robinson, you mentioned something t o 

16 me when I was t r y i n g t o v i s u a l i z e t h i s . I s i t l i k e , 

17 you said, having a sponge w i t h large holes versus 

18 small holes? I might squeeze i t , put pressure, and 

19 i f i t has l a r g e r holes I get more water out than i t 

20 does i f i t has smaller holes? I s t h a t a good 

21 analogy? 

22 A. That's c o r r e c t . So the way t h i s method 

23 defines the s o l i d phase i s what i s l e f t on t h a t 

24 glass f i l t e r ? This m a t e r i a l i s what i s defined as 

25 the s o l i d phase. This m a t e r i a l i s not dry, and i n 
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1 t h i s method, t h i s m a t e r i a l i s never d r i e d so we 

2 don't have a frame of reference f o r , you know, 

3 what's the amount of dry s o l i d s t h a t are i n t h a t 

4 waste. That's never done i n the context of t h i s 

5 method. I t defines s o l i d phase as what's l e f t on 

6 the f i l t e r a f t e r I put my pressure through i t and 

7 c o l l e c t e d the s t u f f t h a t d r i p s out on the side. 

8 Q. Just before we leave t h a t p o i n t , and 

9 before we continue here, i f I look at our E x h i b i t 23 

10 and I look at the page at the bottom t h a t says 

11 1312.6, about two or three pages from the end, 

12 there's a s e c t i o n i n there at 7.0 which i s t i t l e d 

13 Procedure, and down below there i n Section 7.1.1 on 

14 Page 1312.6, i s t h a t where i t defines what the s o l i d 

15 phase i s t h a t they are referencing? 

16 A. Yes. This defines the percent s o l i d s as 

17 t h a t f r a c t i o n of a waste sample as a percentage of 

18 the t o t a l sample from which no l i q u i d may be forced 

19 out by an a p p l i e d pressure. So we are applying our 

20 pressure. Once we have the 50 PSI everything d r i p s 

21 out, i t ' s at e q u i l i b r i u m . I can't force any more 

22 l i q u i d out. That's what we defin e d i n t h i s method 

23 as the s o l i d phase. 

24 They can c a l c u l a t e t h e i r percent s o l i d s 

25 here as a f r a c t i o n of the t o t a l mass t h a t you 
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Page 3900 j 1 s t a r t e d w i t h . And again, a quick d i s t i n c t i o n from 

2 t h i s and from s o i l science, s o i l science does not 

3 use t h a t t o t a l mass as the frame of reference. S o i l 

4 science always uses the dry mass of the s o i l as the 

5 frame of reference. 

6 Q. I n t h i s d e f i n i t i o n here when i t says "by 

7 defined pressure," i t defines the pressure t h a t you 

8 applied there, correct? 

9 A. The maximum pressure t h a t ' s a p plied there 

10 i s 50 PSI. 

11 Q. And i n my parlance i t determines how much 

12 you squeeze the sponge? 

13 A. Right. How strong are you when you 

14 squeeze the sponge. I f you squeeze i t g e n t l y and 

15 then a l i t t l e b i t harder and at some p o i n t you stop 

16 squeezing. 

17 Q. Then would you continue w i t h how t h i s 

18 Method SW-846 Method 1312 i s u t i l i z e d ? 

19 A. • So once I have my undried s o l i d phase, 

20 what remained on the f i l t e r , I weigh t h a t m a t e r i a l , 

21 and again, i t ' s got an unknown q u a n t i t y of water i n 

22 i t t h a t ' s r e l a t e d t o the p h y s i c a l and chemical 

23 p r o p e r t i e s of the m a t e r i a l i t s e l f , of t h a t waste. I 

24 take an a c i d e x t r a c t a n t . The pH i s 4.2, a 

25 r e l a t i v e l y strong acid, and I mix i t w i t h t h i s s o l i d 
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1 phase m a t e r i a l . . This provides us a worst case 

2 scenario of m o b i l i t y because i t dissolves other 

3 t h i n g s t h a t water would not. 

4 Once I have mixed t h a t together, I f i l t e r 

5 i t , and again I c o l l e c t the l i q u i d , the f i l t r a t e 

6 from t h a t . This now gives me two legs i n Method 

7 1312. One of them was i f I had l i q u i d i n i t t o 

8 s t a r t w i t h and i t ' s been pushed out, and I've got 

9 t h a t l i q u i d phase f i l t r a t e . Then I have got another 

10 l e g t h a t was when I mixed my s o l i d phase w i t h the 

11 a c i d e x t r a c t a n t and I have a f i l t r a t e . 

12 Both of these then go t o the next step, 

13 and the question i s are these two f i l t r a t e s 

14 compatible? What t h a t means i s i f you mix them 

15 together w i l l they stay mixed or w i l l they separate? 

16 I f they stay mixed, the method says w e l l , combine 

17 them. I f they w i l l separate, the method says w e l l , 

18 do them separately. 

19 So what do we do? Well, again, you can 

2 0 e i t h e r combine them or you don't combine them, you 

21 take a l l three of them back t o the same spot. 

22 Because now I have done an e x t r a c t i o n . I f you go 

23 back t o the beginning I said t h a t a l l t e s t methods 

24 e s s e n t i a l l y have two components, an e x t r a c t i o n and a 

25 way t o determine what's i n i t once I e x t r a c t e d i t . 
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1 So I go t o my Method 300-again t o determine how much 

2 c h l o r i d e i s i n t h i s s t u f f t h a t ' s been ex t r a c t e d , how 

3 much i s i n these f i l t r a t e s . 

. 4 Method 300.0 f o r l i q u i d s - a n d f i l t r a t e s i s 

5 short e r , simpler.. Because now I s t a r t w i t h 

6 something t h a t ' s a l i q u i d r a t h e r than a s o l i d when I 

7 was deali n g w i t h s o i l s . So I don't have t o use an 

8 e x t r a c t i o n ; I already have a l i q u i d . I put i t i n 

9 the instrument t h a t ' s been c a l i b r a t e d t o read i n 

10 m i l l i g r a m s per l i t e r , and I get my c h l o r i d e 

11 concentration now i n m i l l i g r a m s per l i t e r as the 

12 output from my machine. 

13 So now then I'm not done w i t h Method 1312 

14 y e t . We are j u s t t o t h i s p o i n t where we now have 

15 c h l o r i d e concentrations. A c t u a l l y , I am done i f I 

16 could combine my waste streams. I f I could combine 

17 the two f i l t r a t e s , I'm done. I f I had t o run those 

18 separately then I do a volume weighted average. 

19 Volume times c o n c e n t r a t i o n plus volume times 

20 concentration d i v i d e d by t o t a l volume. So I get a 

21 weighted mean, and the answer i n t h a t , again, i s 

22 m i l l i g r a m s per l i t e r . 

23 So my output from the combination of 

24 methods i n Table 2, Method SW-846 Method 1312 as the 

25 e x t r a c t i o n and Method 300.0 f o r ana l y s i s i n 
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1 determining the m o b i l i t y of these c h l o r i d e s i n the p 

2 waste i s i n m i l l i g r a m s per l i t e r . 

3 Q. So i f I take the contents of these p i t s --

4 i f I'm an operator and I take the contents of these 

5 p i t s a f t e r I've gone through the p a i n t f i l t e r t e s t 

6 and I have t h i s analyzed by a l a b o r a t o r y using 

7 Method SW-846 Method 1312 as my e x t r a c t i o n process 

8 and 300.0 as the a n a l y s i s , would the labo r a t o r y ' s 

9 r e s u l t s be i n m i l l i g r a m s per l i t e r ? 

10 A. They w i l l . 

11 Q. I s i t p r a c t i c a l f o r operators or 

12 l a b o r a t o r i e s t o then convert.the m i l l i g r a m s per 

13 l i t e r r e s u l t s from the EPA t e s t i n g methods i n t o 

14 m i l l i g r a m s per kilogram? 

15 A. I t i s not. Because 1312 method does not 

16 provide the data t o make t h a t conversion. 

17 Q. You.don't have the dry mass? 

18 A. You do not have a dry mass upon which t o 

19 base those concentrations. 

20 Q. Now, I want t o s h i f t gears f o r one minute. 

21 Do you have the Exhibit. 6 t h a t has been p r o f f e r e d by 

22 New Mexico C i t i z e n s f o r Clean A i r and Water by way 

23 of t h e i r prehearing statement? 

24 A. Yes. 

25 MR. FELDEWERT: I would ask the Commission 
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1 t o indulge us and p u l l t h a t out f o r one moment. 

2 Q. I want t o go t o a s l i d e . Page 3 of th a t 

3 p a r t i c u l a r e x h i b i t , which i s one of the pages t h a t 

4 was not the subject of our motion. 

5 DR. NEEPER: Just a question of procedure, 

6 Madam Chairman? This i s beginning t o sound l i k e a 

7 r e b u t t a l p r i o r t o testimony. 

8 MR. SMITH: I t h i n k he can enter whatever 

9 testimony he wants t o at t h i s p o i n t and then 

10 Dr. Neeper can address t h a t . 

11 CHAIRPERSON BAILEY: I n h i s d i r e c t ? 

12 MR. SMITH: Yes or i n h i s cross, whenever 

13 the man wants t o . 

14 MR. FELDEWERT: Again, t h i s i s not one of 

15 the s l i d e s t h a t we f i l e d an o b j e c t i o n t o . 

16 CHAIRPERSON BAILEY: Then Dr. Neeper, your 

17 o b j e c t i o n i s ov e r r u l e d and you w i l l have the 

18 o p p o r t u n i t y t o address t h a t at a l a t e r time. 

19 Q (By Mr. Feldewert) Now, as I read t h i s , 

2 0 Dr. Robinson, and i f I'm wrong, perhaps Dr. Neeper 

21 can l e t me know, but i t seems t o suggest t h a t you 

22 can simply m u l t i p l y the m i l l i g r a m s per l i t e r r e s u l t s 

23 from the EPA t e s t i n g methods by 20, by a f a c t o r of 

24 20, t o come t o a m i l l i g r a m s per kilogram r e s u l t ? 

25 A. That's what t h i s does seem t o be, what 
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1 t h i s s l i d e p u r p o r t s . 

2 Q- Is t h a t correct? 

3 A. The 20 comes from the e x t r a c t i o n r a t i o . I 

4 s a i d we had a s o l i d phase -- again, t h i s s o l i d phase 

5 i s not dry -- and we had an ac i d e x t r a c t a n t , strong 

6 a c i d e x t r a c t a n t t h a t was added i n a 20 t o one r a t i o , 

7 so t h a t ' s where the 20 i s derived on t h i s . However, 

8 t h i s i m p l i e d conversion here i s not t e c h n i c a l l y 

9 f e a s i b l e and sound because t h a t one kilogram of 

10 s o l i d waste t h a t he i s . showing here as a s t a r t i n g 

11 p o i n t i s not dry. So there's no dry mass t h a t you 

12 know at the beginning i n order t o allow a 

13 concentration conversion from a volume, m i l l i g r a m s 

14 per l i t e r , t o a mass, m i l l i g r a m s per kilogram. 

15 I f you had a dry mass of t h a t s o l i d waste 

16 you could make t h a t conversion, but Method 1312 

17 never requires i n t h i s process -- w e l l , l e t me 

18 rephrase t h a t . Method 1312 does not r e q u i r e you t o 

19 f i n d the oven-dry or the dry s o l i d mass. I t j u s t 

2 0 uses the mass of t h a t m a t e r i a l t h a t remains on the 

21 f i l t e r , never sees an oven, so you never know what 

22 i s the dry mass of t h a t m a t e r i a l . So you do not 

23 have a reference p o i n t t o make t h i s conversion. 

24 Q. So the process doesn't provide f o r any 

25 k i n d of a d r y i n g of the mass? 
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A. The process does not provide t h a t . 

2 Q. So would i t be i n c o n s i s t e n t w i t h 

3 l a b o r a t o r y processes t o simply take the one 

4 m i l l i g r a m per l i t e r r e s u l t from EPA 1312 and 

5 m u l t i p l y by 2 0 t o come up w i t h a m i l l i g r a m s per 

6 kilogram measurement? 

7 

8 

A. I t i s i n c o n s i s t e n t w i t h standard 

l a b o r a t o r y p r a c t i c e . 

9 Q. So would a l a b o r a t o r y using Method 1312 

10 m u l t i p l y the m i l l i g r a m per l i t e r r e s u l t s by 20 t o 

11 get m i l l i g r a m s per kilogram? 

12 A. They would not. 

13 Q. Would a s o i l s c i e n t i s t using Method 1312 

14 take the m i l l i g r a m s per kilogram r e s u l t s and 

15 m u l t i p l y -- I'm sor r y , take the m i l l i g r a m s per l i t e r 

16 r e s u l t s and m u l t i p l y by 20 t o get m i l l i g r a m s per 

17 kilogram? 

18 A. No, they would not. 

19 Q. I f I was an operator and went t o a 

20 l a b o r a t o r y and said, "Use EPA Testing Method SW-846 

21 and 1312 along w i t h 3 0 0.0" and t o l d them I wanted i t 

22 reported i n m i l l i g r a m s per kilogram, would they do 

23 t h a t i n t h e i r l a b o r a t o r y practices? 

24 A. Not i f they were a reputable lab. That 

25 v i o l a t e s standard l a b o r a t o r y p r a c t i c e . 
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1 Q. So as an expert, j u s t t o f i n a l i z e t h i s , i n 

2 s o i l science and i n these t e s t i n g methods, i n your 

3 o p i n i o n i s i t s c i e n t i f i c a l l y accurate t o take the 

4 m i l l i g r a m s per l i t e r r e s u l t s from EPA 1312 and 

5 m u l t i p l y by 20 t o get m i l l i g r a m s per kilogram? 

6 A. I t i s not. 

7 Q. Now, I want t o look at the o r i g i n of EPA 

8 SW-846 Method 1312, okay? 

9 A. Okay. 

10 Q. Again, by way of background, t h a t was 

11 always i n the proposal submitted by NMOGA. The only 

12 d i f f e r e n c e i s i t was i n a footnote r a t h e r than 

13 d i r e c t l y -- i t was i n an a s t e r i s k f o r the Method 

14 column r a t h e r than d i r e c t l y i n the Method column, 

15 but I want t o go t o the o r i g i n of the t e s t i n g . 

16 I f you t u r n t o E x h i b i t No. 20, NMOGA 

17 E x h i b i t No. 20, and i n p a r t i c u l a r I would l i k e t o go 

18 t o Page 34. Now, Dr. Robinson, t h i s p a r t i c u l a r page 

19 i s i n a ser i e s of pages t h a t were proposed t o be 

20 s t r i c k e n by NMOGA and e s s e n t i a l l y replaced w i t h the 

21 t a b l e s t o make i t a l i t t l e simpler. On Page 34 we 

22 are de a l i n g w i t h , i f you look a t the p r i o r page, 

23 o n - s i t e trench b u r i a l . 

24 A. Yes. 

25 Q. I f I look a t Page 34 under Subsection C, 
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i n reference t o c h l o r i d e s under the 

2 e x i s t i n g r u l e , there i s noted here the use of EPA 

3 SW-846 Method 1312; i s t h a t correct? 

4 A. That's c o r r e c t . 

5 Q. That's the same method t h a t ' s i n NMOGA's 

6 current tables? 

7 A, I t i s . 

8 Q. That has not changed? 

9 A. I t has not. 

10 Q. The only t h i n g t h a t has changed i s ra t h e r 

11 than EPA method 300.1 NMOGA has suggested t h a t the 

12 method be changed t o 3 00.0. 

13 A. That 1s c o r r e c t . 

14 Q. I s t h a t an appropriate change, i n your 

15 opinion? 

16 A. I t i s . 

17 Q. Why i s t h a t , b r i e f l y ? 

18 A. Let me provide a b i t of background here 

19 t h a t o u t l i n e s or a b r i e f c o n t r a s t and comparison of 

20 the methods. I n 300.0 i n general f o r s o i l s and then 

21 we w i l l t a l k about the t h i n g f o r p i t contents, 

22 because 1312 i s fol l o w e d by the analysis technique 

23 i n 300.0 f o r the p i t contents, again, the b i g 

24 d i f f e r e n c e between these i n terms of f i n d i n g out 

25 u n i t s at the end i s r e l a t e d t o whether or not the 
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1 m a t e r i a l s are dry. Method 300.0 defines dry s o l i d s . 

2 Method 1312 defines i t s s o l i d phase through pressure 

3 e x t r a c t i o n . 

4 We already summed t h i s up. We know dry 

5 mass f o r s o i l s so we can do a u n i t conversion. We 

6 don't know a dry mass when we are working w i t h 

7 Method 1312. We cannot. 

8 Now, why would NMOGA propose using Method 

9 3 00.0 as opposed t o Method 300.1? I n general, 300.0 

10 i s broader, more general purpose. 3 0 0.1 has a 

11 s p e c i f i c purpose. The s i m i l a r i t i e s between these 

12 methods are both can be used t o look at 

13 concentrations i n reagent water, i n groundwater, i n 

14 surface water and there's a subt l e d i s t i n c t i o n 

15 between d r i n k i n g water i n 300.0 and f i n i s h e d 

16 d r i n k i n g water i n 300.1. 

17 Now, t h a t d i s t i n c t i o n i s associated w i t h 

18 again t h i s purpose of these methods. 300.1, i n 

19 l o o k i n g at f i n i s h e d d r i n k i n g water, i s considering 

20 methods t o determine lower concentrations of 

21 c h l o r i d e s or whatever the anions are. So i t ' s using 

22 l a r g e r volumes t o go through the instrument i n order 

23 t o detect low concentrations. The l i m i t i s , I 

24 b e l i e v e , .002 m i l l i g r a m s per kilogram, so t h a t would 

25 be about two p a r t s per b i l l i o n f o r frame of 
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1 reference. So i t ' s a very s e n s i t i v e method f o r low 

2 concentrations. 

3 Again, f o r our 300.0, i t ' s also 

4 appropriate f o r wastewater and leachates and our 

5 s o l i d s a f t e r e x t r a c t i o n . So general purpose versus 

6 s p e c i f i c , s o l i d s defined on how t o do i t f o r 300.0 

7 and 300.1 there i s no p r o v i s i o n i n 300.1 f o r t e s t i n g 

8 s o l i d s . So 300.1 i s e n t i r e l y i n a p p r o p r i a t e f o r 

9 Table 1. For Table 2, you could use i t but there's 

10 r e a l l y no p o i n t because you are not deali n g w i t h two 

11 p a r t s per b i l l i o n , you are deali n g w i t h much higher 

12 concentrations, and 300.0 determines those 

13 completely adequately. 

14 Q. Let me have you t u r n t o what's marked as 

15 NMOGA E x h i b i t 24. Do you recognize t h i s e x h i b i t ? 

16 A. I do. 

17 Q. Did you a s s i s t i n p u t t i n g i t together? 

18 A. I d i d . 

19 Q. I s i t comprised of three pages? 

20 A. I t i s . 

21 Q. And are you f a m i l i a r w i t h the p u b l i c a t i o n 

22 referenced on the f i r s t page of t h i s e x h i b i t ? 

23 A. I am. 

24 Q. Are these pages an e x t r a c t i o n f rom t h a t 

25 p u b l i c a t i o n ? 
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1 A. These three pages are e x t r a c t e d from the 

2 4 0-page document t h a t completely defines and 

3 describes Method 3 0 0.1. 

4 Q. As w i t h the other documents we have seen 

5 of t h i s nature, i s t h i s an o f f i c i a l p u b l i c a t i o n of 

6 the EPA? 

7 A. I t i s . 

8 Q. And a p u b l i c document a v a i l a b l e f o r 

9 review? 

10 A. I t i s . 

11 Q. And are the pages t h a t you have copied 

12 accurate copies of the pages from t h i s p a r t i c u l a r 

13 document? 

14 A. They are. 

15 MR. FELDEWERT: Madam Chair, I move the 

16 admission of NMOGA E x h i b i t 24. 

17 CHAIRPERSON BAILEY: Any objection? 

18 MR. JANTZ: No o b j e c t i o n . 

19 CHAIRPERSON BAILEY: I t i s admitted. 

2 0 (Note: NMOGA E x h i b i t 24 admitted.) 

21 Q. And you have already referenced the 

22 d i f f e r e n c e s here. The only t h i n g I want t o go t o i s 

23 the second page of t h i s E x h i b i t 24 under Section 

24 1.0, Scope and A p p l i c a t i o n . I n p a r t i c u l a r Section 

25 1.1 i d e n t i f i e s what you have j u s t discussed, and 
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1 t h a t i s the reach of Method 300.0, i s i t not? 

2 A. That i s c o r r e c t . 

3 Q. Has the O i l Conservation D i v i s i o n , 

4 Dr. Robinson, p r e v i o u s l y recognized EPA Method 300.0 

5 as an appropriate s u b s t i t u t e f o r addressing the 

6 types of waste t h a t were in v o l v e d i n Tables 1 and 2? 

7 A. They have. 

8 Q. I f I t u r n t o what's been marked t o NMOGA 

9 E x h i b i t 25, have you reviewed t h i s memorandum p r i o r 

10 t o today? 

11 A. I have. 

12 Q. And i t ' s the o f f i c i a l memorandum from the 

13 New Mexico Energy, Minerals and Natural Resources? 
14 A. Yes. 

15 Q. By i t s face i t appears, does i t not, t o be 

16 a p u b l i c document? 

17 A. I t does. 

18 Q. Issued by the D i v i s i o n on July 24, 2008? 

19 A. Correct. 

20 Q. And i t contains the signature of the 

21 D i v i s i o n D i r e c t o r , Mark Fesmire at t h a t time, does 

22 i t not? 

23 A. I t does. 

24 Q. I s t h i s the memorandum t h a t you referenced 

25 where the D i v i s i o n p r e v i o u s l y recognized EPA Method 
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1 300.0 as appropriate f o r the types of wastes being 

2 addressed under the P i t Rule? 

3 A. Yes, i t i d e n t i f i e s t h a t 300.0 i s an other 

4 approved method w i t h the e x t r a c t i o n u t i l i z i n g 

5 deionized water. 

6 MR. FELDEWERT: I move i n t o evidence NMOGA 

7 E x h i b i t 25. 

8 CHAIRPERSON BAILEY: Any objection? 

9 MR. JANTZ: I obje c t on foundation. The 

10 witness i s n ' t the author of t h i s memorandum and 

11 NMOGA hasn't o f f e r e d any testimony as t o the 

12 v o r a c i t y of the contents or any nuances t o the 

13 contents, and as somebody who i s not the author, the 

14 witness can't t e s t i f y t o t h a t . 

15 CHAIRPERSON BAILEY: Any other comments? 

16 I t i s a p u b l i c document issued by the Energy, 

17 Minerals and Natural Resources Department. I t ; w i l l 

18 be admitted. 

19 (Note: NMOGA E x h i b i t 25 admitted.) 

2 0 Q (By Mr. Feldewert) Dr. Robinson, I am j u s t 

21 about f i n i s h e d . I want t o wrap some things up. I f 

22 we go back t o Page 41 of NMOGA E x h i b i t 20 where we 

23 are t a l k i n g about the changes t h a t have been made i n 

24 NMOGA's proposal w i t h respect t o the EPA t e s t i n g 

25 methods i n the Method column, p a r t i c u l a r l y and only 
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1 w i t h respect t o c h l o r i d e s , l o o k i n g at Table 1, i n 

2 your expert o p i n i o n i s EPA Method 300.0 as 

3 referenced i n Table 1 the appropriate t e s t i n g method 

4 f o r addressing c h l o r i d e s i n impacted s o i l s 

5 underneath a l i n e r or a below-grade tank? 

6 A. I t i s . 

7 Q. I n your expert opinion, i s m i l l i g r a m s per 

8 kilogram the appropriate and necessary u n i t of 

9 measurement where EPA Testing Method 300.0 i s 

10 u t i l i z e d f o r those types of s o i l s under p i t s and 

11 below-grade tanks? 

12 A. I t i s the appropriate u n i t . 

13 Q. Then look a t Table 2. I n your expert 

14 op i n i o n , i s the combination of EPA Method SW-846 

15 Method 1312 and EPA Method 300.0 the appropriate 

16 t e s t i n g method f o r addressing c h l o r i d e s i n the 

17 contents of l i n e d p i t s , below-grade tanks and dr y i n g 

18 pads? 

19 A. I t i s the appropriate method f o r t e s t i n g 

20 the m o b i l i t y of those c h l o r i d e s i n those p i t wastes 

21 t o be l e f t i n place. 

22 Q. I n your expert opinion, i s m i l l i g r a m s per 

23 l i t e r the appropriate and necessary u n i t of 

24 measurement where t h i s combination of EPA t e s t i n g 

25 methods are u t i l i z e d ? 
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1 A. I t i s the appropriate u n i t because the 

2 foundation t o convert t o m i l l i g r a m s per kilogram i s 

3 not a v a i l a b l e through Method 1312. 

4 Q. I n your expert opinion, are the t e s t i n g 

5 methods and corresponding u n i t s of measurement f o r 

6 c h l o r i d e s set f o r t h i n these t a b l e s f e a s i b l e f o r 

7 operators and l a b o r a t o r i e s t o f o l l o w and apply? 

8 A. They are. '! 

9 Q. And f i n a l l y , Dr. Robinson, i s i t 

10 appropriate and necessary t o have two ta b l e s as 

11 NMOGA has proposed here? 

12 A. I n order t o answer t h a t , l e t ' s t r y t o give 

13 a b r i e f synopsis of how these t a b l e s are used and 

14 what i s t h e i r purpose. So the f i r s t question i s are 

15 we deal i n g w i t h s o i l s beneath p i t s , below-grade 

16 tanks, so under the l i n e r s , under those .tanks. I f j 

17 the answer i s yes t h a t we are deali n g w i t h the s o i l s 

18 beneath those p i t s or tanks, we are de a l i n g w i t h 

19 Table 1 and using Table 1 t o address those s o i l s . ! 

2 0 Method 3 0 0.0 i s appropriate. I t measures j 

21 the concentration of those -- i n t h i s case we are I 

22 d e a l i n g w i t h c h l o r i d e s . I t measures the j 

23 concentration of c h l o r i d e s i n those s o i l s , 
24 characterizes those s o i l s beneath the p i t and 

25 beneath the tanks. And because i t ' s d e a l i n g w i t h j 
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1 s o i l , m i l l i g r a m s per kilogram i s the appropriate 

2 u n i t . 

3 I f our answer up there was no, we are not 

4 d e a l i n g w i t h s o i l s , w e l l , i n t h i s case our o p t i o n i s 

5 we are l o o k i n g at wastes t h a t are l e f t i n place i n 

6 temporary p i t s and b u r i a l trenches. We have"got 

7 those mixed-phase wastes we defined e a r l i e r . And 

8 t h a t ' s the purpose of Table 2. And Table 2 uses the 

9 combination of SW-84 6 Method 1312 as the e x t r a c t i o n 

10 procedure t o determine the m o b i l i t y and EPA 300.0 t o 

11 measure the. concentration, and the appropriate u n i t s 

12 because of the s t r u c t u r e of Method 1312, the 

13 appropriate u n i t s have t o be mil l i g r a m s per l i t e r . 

14 Q. So i n your o p i n i o n i s i t appropriate and 

15 necessary t o have the two ta b l e s as NMOGA has 

16 proposed? 

17 A. I t i s . 

18 Q. I s i t appropriate and necessary t o have 

19 the two d i f f e r e n t u n i t s of measurement f o r c h l o r i d e s 

2 0 as proposed i n NMOGA's ta b l e s on Page 41 of E x h i b i t 

21 20? 

22 A. I t i s . 

23 MR. FELDEWERT: Madam Chair, the only 

24 t h i n g I have l e f t then i s i f you would l i k e -- I 

25 would l i k e t o admit, I guess, as NMOGA Exhibit: 26 
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2 together and which has been r e f i n e d over the l a s t 

3 couple of days t o b r i n g the testimony down t o as 

4 short as possi b l e i n the i n t e r e s t of time. They do 

5 nothing more than present i n a summary format the 

6 exact testimony t h a t he has j u s t provided here i n 

7 the record, and I suggest i t might be h e l p f u l t o 

8 have t h a t as you are reviewing the record. 

9 CHAIRPERSON BAILEY: Any objections? 

10 MR. JANTZ: No o b j e c t i o n . 

11 CHAIRPERSON BAILEY: Then E x h i b i t 26 i s 

12 admitted. Do you have copies f o r the Commission and 

13 the r e p o r t e r ? 

14 MR. FELDEWERT: I do. 

15 (Note: NMOGA E x h i b i t 26 admitted.) 

16 MR. SMITH: May I ask a question? When 

17 you say the demonstrative s l i d e s , you are t a l k i n g 

18 about g i v i n g a hard copy of what the Commission j u s t 

19 viewed on the screen; i s t h a t correct? j 

20 MR. FELDEWERT: Yes, s i r . With t h a t , 

21 Members of the Commission, t h a t concludes our 

22 pr e s e n t a t i o n of the witness. 

23 CHAIRPERSON BAILEY: Before we s t a r t 

24 cross-examination, i t ' s 11:30. We can take lunch j 

25 now, which would help people going t o restaurants in j 
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1 Santa Fe. And we can continue at 12:30, t a k i n g an 

2 hour f o r lunch. This seems t o be a l o g i c a l break. 

3 We w i l l d e f i n i t e l y take p u b l i c comments r i g h t now, 

4 but t h i s seems t o be a l o g i c a l time f o r t h a t break. 

5 We have had a request f o r an hour and a quarter 

6 which brings us back at a quarter t o 1:00. Any 

7 comments? No one signed i n f o r p u b l i c comment so we 

8 w i l l be i n recess. 

9 MR. JANTZ: Before we break, I have a 

10 quick question. I f i t ' s okay w i t h the Commission, 

11 Dr. Neeper and I have agreed t h a t he w i l l conduct 

12 cross-examination f i r s t before OGAP, and OGAP w i l l 

13 f o l l o w i n the cross-examination of the witness. 

14 CHAIRPERSON BAILEY: I see no reason why 

15 we can't do t h a t . 

16 MR. JANTZ: Thank you. 

17 (Note: The hearing stood i n recess at 

18 11:30 t o 12:45.) 

19 CHAIRPERSON BAILEY: I bel i e v e i t i s time 

20 f o r Dr. Neeper t o cross-examine the witness; i s t h a t 

21 correct? 

22 MS. FOSTER: A c t u a l l y , as the p e t i t i o n e r 

23 of the case, I t h i n k I have the o p p o r t u n i t y t o 

24 question the'witness. 

25 CHAIRPERSON BAILEY: Of course. I'm 
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1 s o r r y , Ms. Foster. 

2 MS. FOSTER: Thank you. A c t u a l l y , at t h i s 

3 time, given the l i m i t e d scope of the testimony t h a t 

4 occurred t h i s morning,. IPANM w i l l not ask the 

5 witness any questions. Thank you. 

6 CHAIRPERSON BAILEY: Now, Dr. Neeper? 

7 CROSS-EXAMINATION 

8 BY DR. NEEPER 

9 Q. Good afternoon. 

10 A. Good afternoon. 

11 Q. The only s o l i d substance t h a t I see 

12 discussed i n the r u l e t a b l e s i s c h l o r i d e . Why are 

13 we focusing on chloride? Why does the s o i l science 

14 focus on chloride? 

15 A. I n the s o i l system, c h l o r i d e i s 

16 e s s e n t i a l l y the most mobile, most soluble, and 

17 t h e r e f o r e p o t e n t i a l l y the most mobile element t h a t 

18 i s common i n the s o i l and i n the wastes we are 

19 t a l k i n g about. 

20 Q. So t h e r e f o r e , f o r example, i f we had a 

21 plume of m a t e r i a l leaching out i n t o the s o i l , 

22 c h l o r i d e would be the l o g i c a l t h i n g t o look f o r at 

23 the leading edge t o see how f a r i t went; i s t h a t 

24 correct? 

25 A. As a t r a c e r , yes. 
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1 Q. So i f c h l o r i d e i s h i g h l y mobile, why i s i t 

2 necessary t o have an elaborate leach t e s t i n c l u d i n g 

3 acids? 

4 A. I d i d not design the EPA SW-846. Method 

5 1312 t e s t . They have chosen t o use t h i s method and 

6 the a c i d e x t r a c t a n t as the method s p e c i f i e s t o 

7 determine the m o b i l i t y of the elements, i n t h i s case 

8 the inorganic and anion c h l o r i d e , t o i d e n t i f y the 

9 m o b i l i t y , and those are the inputs i n terms of t h i s 

10 t h a t have been used i n other models t o look at how 

11 t h a t c h l o r i d e i s moving. So i f you -- again, t h a t ' s 

12 the purpose of the t e s t . That's why i t ' s there and 

13 t h a t ' s what the Commission has used i n the previous 

14 r u l e and t h a t ' s the one t h a t ' s continued t o be 

15 proposed here. 

16 Q. But the previous r u l e d e a l t w i t h many 

17 other contaminants t h a t are much less mobile; i s 

18 t h a t correct? 

19 A. I don't know. I haven't reviewed the 

20 previous r u l e i n d e t a i l . 

21 Q. Very good. You have shown a few tables 

22 and the tab l e s are t r e a t i n g regarding p i t waste on 

23 the one hand and the other t a b l e i s t r e a t i n g s o i l s 

24 and you have' d i s t i n g u i s h e d them. Why are p i t wastes 

25 i n h e r e n t l y d i f f e r e n t from s o i l ? 
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1 A. Well, there are several reasons f o r which 

2 these m a t e r i a l s are d i f f e r e n t . F i r s t , when we are 

3 t a l k i n g about s o i l s , the m a t e r i a l s beneath the p i t 

4 or under a below-grade tank, those materials 

5 -underneath those are r e l a t i v e l y undisturbed, and 

6 they have the p h y s i c a l c h a r a c t e r i s t i c s , p r o p e r t i e s 

7 of s o i l s , and su b s o i l m a t e r i a l s . There's a l o t of 

8 v a r i a b i l i t y i n these m a t e r i a l s , depending on how 

9 they got there and what t h e i r source was. Did 

10 they -- you know, a l o t of the areas where the w e l l s 

11 are associated w i t h which I'm f a m i l i a r are i n o l d 

12 ancient riverbeds and so they have a l l u v i a l 

13 m a t e r i a l s . 

14 Well, those are i n h e r e n t l y d i f f e r e n t from 

15 something t h a t formed i n a windblown sediment or 

16 something t h a t formed from bedrock t h a t ' s 

17 decomposing i n place. So there's a v a r i e t y of 

18 d i f f e r e n t p h y s i c a l p r o p e r t i e s and chemical 

19 p r o p e r t i e s r e l a t e d t o the nature of how t h a t s o i l 

20 came t o be, but those p r o p e r t i e s are r e l a t i v e l y 

21 undisturbed when you dug out a p i t or a tank and 

22 i t ' s the m a t e r i a l below i t . 

23 The contents of the p i t are e n t i r e l y 

24 d i f f e r e n t i n t h e i r nature. F i r s t , there's a l o t of 

25 l i q u i d i n them i n i t i a l l y because there's l i q u i d 
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1 t h a t ' s used as p a r t of. the d r i l l i n g process. These 

2 d r i l l i n g f l u i d s have a l o t o f , depending on which 

3 kin d of d r i l l i n g f l u i d they are using, they have a 

4 l o t of v a r i a b l e p r o p e r t i e s themselves. I f they 

5 happen t o use the d r i l l i n g muds t h a t are high i n 

6 these s m e c t i t i c clays, those are very much d i f f e r e n t 

7 than the standard s o i l s t h a t are underneath one of 

8 those p i t s . I f they are d r i l l i n g -- depending on 

9 the formations through which they are d r i l l i n g , 

10 there's a l o t of d i f f e r e n t m a t e r i a l s t h a t may be 

11 brought up as they're d r i l l i n g and dumped i n t o a 

12 p i t . So there's a tremendous v a r i a b i l i t y of the 

13 p r o p e r t i e s i n the p i t , these wastes, depending on 

14 the d r i l l i n g m a t e r i a l s and f l u i d s t h a t were used and 

15 the formations through which they were drug. So 

16 these m a t e r i a l s are v a s t l y d i f f e r e n t i n t h e i r 

17 p r o p e r t i e s and c h a r a c t e r i s t i c s . 

18 And then there's also some d i f f e r e n c e s 

±9 r e l a t i v e t o what's going t o be done w i t h these 

2 0 m a t e r i a l s when you're done, when you're f i n i s h e d . 

21 One of them i s going t o be at l e a s t proposed t o be 

22 l e f t i n place covered, and the other one i s j u s t 

23 going t o be covered w i t h up t o f o u r f e e t or four 

24 f e e t of m a t e r i a l . 

25 So there's a d i f f e r e n c e i n the materials 
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1 themselves and there's a d i f f e r e n c e i n how they w i l l 

2 be handled once i t ' s f i n i s h e d . 

3 Q. But both of these sets of m a t e r i a l s , 

4 obviously, are r e a l l y porous media; i s t h a t not 

5 c o r r e c t , t h a t appear l i k e s o i l s ? 

6 A. They are porous media. As a p h y s i c i s t 

7 they are free-phased porous media. There i s some 

8 a i r i n there, too. You have t o be c a r e f u l w i t h a 

9 s o i l s c i e n t i s t saying t h a t something i s l i k e s o i l 

10 because the p i t contents are nothing l i k e s o i l . 

11 They are a free-phased porous media. They have 

12 l i q u i d s , they have s o l i d s and i n t h a t connection 

13 they have s i m i l a r p r o p e r t i e s as s o i l s . 

14 Q. But you are maintaining then t h a t they 

15 • would be i n h e r e n t l y d i f f e r e n t from what you might 

16 f i n d under a le a k i n g tank or what you might f i n d 

17 under a leaky p i t ? 

18 A. Yes, I am, because of the nature of the 

19 d r i l l i n g f l u i d s t h a t are used and the nature of the 

20 formations t h a t are being d r i l l e d through. Some of 

21 those d r i l l i n g f l u i d s are extremely d i f f e r e n t . 

22 Again, I w i l l p i c k on d r i l l i n g muds, s m e c t i t i e 

23 clays, extremely high s h r i n k / s w e l l c a p a c i t i e s . They 

24 can hold up t o 250 percent of t h e i r dry weight i n 

25 water. Native s o i l s are nothing l i k e t h a t . So very 
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1 d r a m a t i c a l l y d i f f e r e n t p r o p e r t i e s p o t e n t i a l l y 

2 depending on the nature of how t h a t w e l l was 

3 d r i l l e d . 

4 Q. I s the m o b i l i t y of c h l o r i d e i n h e r e n t l y 

5 d i f f e r e n t , p a r t i c u l a r l y when you use an exhaustive 

6 ten t o one or 20 t o one leachate? 

7 A. You've asked about the ten t o one or 2 0 t o 

8 one, so those are references s p e c i f i c a l l y t o Method 

9 300.0 and Method 1312. The ten t o one method i s 

10 using reagent water. That's d i s t i l l e d deionized 

11 water. I t ' s mixing a known q u a n t i t y of dry s o i l 

12 w i t h ten times the q u a n t i t y of water and f i n d i n g out 

13 how much of t h a t , i n t h i s case c h l o r i d e , comes o f f 

14 those s o i l p a r t i c l e s i n t o s o l u t i o n . I t ' s f i l t e r e d 

15 and then the c h l o r i d e t h a t i s i n t h a t s o l u t i o n i s 

16 measured, so you have a content. 

17 The 20 t o one uses a strong acid, pH of 

18 4.2, s u l f u r i c n i t r i c a c id, 60 t o 40 r a t i o . Because 

19 the purpose of the t e s t , 1312 f o r Table 2, 300.0 f o r 

20 Table 1, i s d i f f e r e n t . So Table 2, w i t h t h a t strong 

21 a c i d , e x t r a c t s -- diss o l v e s , i f you w i l l , a l o t more 

22 of the c h l o r i d e t h a t i s i n those wastes than 

23 d i s t i l l e d water would. And so these two methods 

24 r e s u l t i n d i f f e r e n t amounts of c h l o r i d e t h a t are 

25 present i n the s o l u t i o n at the end, because i n one 
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1 case you are using water and i n the other case you 

2 are using a c i d . 

3 And so are the p r o p e r t i e s of c h l o r i d e and 

4 c h l o r i d e m o b i l i t y the same? Well, i f you have a 

5 c h l o r i d e i o n i n the s o i l , yes, i t w i l l move j u s t 

6 l i k e any other c h l o r i d e i o n i n the s o i l . But 

7 r e l a t i v e t o the purpose of these tables and the 

8 purpose of these methods, the. amount of s t u f f t h a t ' s 

9 di s s o l v e d and the amount of c h l o r i d e t h a t ' s i n t h a t 

10 m a t e r i a l t h a t ' s from Table 1 and a ten t o one 

11 e x t r a c t i o n versus what's i n Table 2 and a 20 t o one 

12 aci d e x t r a c t i o n , those give d r a m a t i c a l l y d i f f e r e n t 

13 or p o t e n t i a l l y d r a m a t i c a l l y d i f f e r e n t r e s u l t s based 

14 on, again, a l l the other t h i n g s r e l a t e d t o what's i n 

15 the p i t contents. 

16 Q.- I understood you j u s t t o say a c h l o r i d e 

17 i o n i n one has m o b i l i t y j u s t l i k e c h l o r i d e i o n i n 

18 the other. They both move w i t h the water. Now, i f 

19 the c h l o r i d e i o n moves w i t h the water, what 

2 0 d i f f e r e n c e would i t make the s o l i d m a t r i x from which 

21 i t came? 

22 A. There are two assumptions behind your 

23 question, I t h i n k . You can c o r r e c t me i f I'm wrong. 

24 The f i r s t assumption i s t h a t t h i s c h l o r i d e i o n i s 

25 f r e e i n a s o i l m atrix, not contained i n a p i t . And 
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1 then the second assumption i s t h a t there i s waiter 

2 a v a i l a b l e t o move t h a t c h l o r i d e i o n . So what I said 

3 was t h a t , you know, t h i s c h l o r i d e i o n i n the s o i l 

4 and t h i s c h l o r i d e i o n i n the s o i l are going t o have 

5 s i m i l a r p r o p e r t i e s and s i m i l a r m o b i l i t i e s regardless 

6 of where they s t a r t e d , what t h e i r source i s . That 

7 much, t h a t i s t r u e . Now, I ' l l stop there. 

8 Q. So the t e s t doesn't r e a l l y know where the 

9 s o i l s came from? You f l u s h c h l o r i d e o f f and t h a t ' s 

10 what you get? 

11 A. I n terms of the t e s t s themselves, once you 

12 feed t h a t l i q u i d , t h a t f i l t r a t e , i n t o your i o n 

13 chromatograph, the ion chromatograph doesn't know 

14 where the c h l o r i d e i o n s t a r t e d . That's t r u e . But 

15 the person t h a t ' s running the i o n chromatograph 

16 knows t h a t the ma t e r i a l s came from d i f f e r e n t sources 

17 because they know the methods they were using so 

18 they apply the appropriate methodology as has been 

19 s p e c i f i e d i n those e x h i b i t s t h a t we have already 

20 presented today. 

21 Q. You sa i d the 1312 leach procedure f i r s t 

22 e x t r a c t s as much l i q u i d as i t can by pressure and 

23 then leaches w i t h water; i s t h a t correct? 

24 A. That i s not c o r r e c t . 

25 Q. Not correct? 
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1 A. The leach t h a t ' s used i n 1312 i s the 

2 strong a c i d , 20 t o one, 4.2 pH, 60 percent, 40 

3 percent s u l f u r i c a c id, n i t r i c a c i d . I t does not use 

4 reagent water i n 1312. 

5 Q. I stand corrected. I f the 

6 pressure-produced l i q u i d does not separate, then the 

7 two l i q u i d s are l a t e r combined. Did I understand 

8 you t o say t h a t c o r r e c t l y ? 

9 A. That's what the method allows. You have 

10 got the e x t r a c t from the s o l i d phase w i t h the a c i d 

11 and what came out through the pressure f i l t r a t i o n . 

12 I f those w i l l mix without separating, then they 

13 combine those two f i l t r a t e streams. 

14 Q. For an imaginary kilogram of t e s t i n g 

15 m a t e r i a l , about how much water might be ex t r a c t e d by 

16 the pressure or how much l i q u i d -- I should use t h a t 

17 term? 

18 A. There i s no way t o know without looking at 

19 the m a t e r i a l because i t could be anywhere from 

20 nothing, i f the m a t e r i a l s t a r t s out r e l a t i v e l y dry, 

21 t o e s s e n t i a l l y a weight equal t o the dry mass of the 

22 s o l i d phase of the s o i l s o l i d . That's not s o i l --

23 the dry mass of those p i t contents. 

24 Q. So at the extreme case, the mass of the 

25 l i q u i d might be as great as the dry mass of the 
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1 t e s t i n g material? 

2 A. There are p o t e n t i a l l y circumstances where 

3 i t might be -- w e l l , I would have t o look at th i n g s 

4 i n more d e t a i l because there are many p r o p e r t i e s of 

5 the p h y s i c a l p r o p e r t i e s t h a t a f f e c t how much water 

6 w i l l come out under pressure and there's r e a l l y no 

7 way t o give you an approximate t h a t would f i t a l l 

8 cases. 

9 Q. Very good. You gave us the maximum and 

10 A. Well, I wouldn't say t h a t ' s an absolute 

11 maximum. 

12 Q. Not an absolute. Are you aware t h a t p i t 

13 contents are very o f t e n mixed w i t h clean s o i l s t o 

14 make a substance t h a t w i l l bear some weight? 

15 A. They can be mixed up t o a r a t i o of three 

16 t o one. 

17 Q. Three t o one? 

18 A. According t o the r u l e . 

19 Q. Therefore, they might tend t o take on more 

20 of the p r o p e r t i e s of s o i l s than s t r i c t l y the 

21 p r o p e r t i e s of the mud; i s t h a t correct? 

22 A. I suppose t h a t would depend on what you 

23 meant by the p r o p e r t i e s . 

24 Q. I w i l l c l a r i f y t h a t . We have i n our minds 

25 some of t h i s waste m a t e r i a l and probably i t ' s been 
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1 mixed w i t h some s o i l , i f you can imagine t h a t . The | 

2 amount of water contained t h e r e i n i s not -- i n most I 

3 cases i f i t ' s going t o be load-bearing -- greater | 

4 than the p o r o s i t y of t h a t s o l i d m a t e r i a l . I s t h a t a 

5 f a i r assessment? | 

6 A. That would be a f a i r assessment. Let me j 

7 q u a l i f y t h a t though. Unless there's a high 
i j 

8 p r o p o r t i o n of those d r i l l i n g muds. Because those j 

9 d r i l l i n g muds w i l l hold water not only i n the pores j 

10 or the p o r o s i t y , the pore space between p a r t i c l e s , j 

11 but d r i l l i n g muds w i l l also hold water i n the j 

I 
12 l a y e r s . I f you would imagine, t h a t a d r i l l i n g mud i s 

13 a l i t t l e b i t l i k e a deck of cards or a sheet of j 

14 papers l i k e t h i s , other p a r t i c l e s hold only water --

15 or t r a d i t i o n a l s o i l p a r t i c l e s , rock, gravel -- hold | 

16 water only on the outside of the p a r t i c l e and i n the 

17 spaces between separate p a r t i c l e s . But d r i l l i n g 

18 muds have t h i s unique a b i l i t y t o expand and hold 

19 l i t t l e shelves of water between every one of the 1 

20 layers because they are c a l l e d l a y e r s i l i c a t e s . 

21 They have the a b i l i t y t o hold water between every 

22 one of those l i t t l e l a y e r s of the cl a y p a r t i c l e , the 

23 drilling mud. So in that case they can hold a \ 

24 s u b s t a n t i a l l y g r e a t e r amount of water than the 

25 p o r o s i t y of the mat r i x . 
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1 Q. With t h a t knowledge, what would be the 

2 e r r o r i n assuming t h a t e s s e n t i a l l y a l l of the 

3 c h l o r i d e appeared i n the leached f l u i d ? And we know 

4 volume of the leached f l u i d . 

5 A. Are you making reference now t o the Method 

6 1312 or t o Method 300.0? For s o i l s or f o r the p i t 

7 contents? 

8 Q. For the p i t contents, and I w i l l c l a r i f y 

9 t h i s . Let us assume I had a kilogram of m a t e r i a l 

10 and i t went through the leach procedure and I knew 

11 how much c h l o r i d e was i n the leached f l u i d . Some 

12 c h l o r i d e may be also i n the f l u i d t h a t was pushed 

13 out by pressure. I f I have simply analyzed or took 

14 the amount of c h l o r i d e i n t h a t leached f l u i d and 

15 r e l a t e d i t back t o the mass of s o l i d s t h a t I s t a r t e d 

16 w i t h -- and you're saying I don't know the mass. 

17 But i f I dry t h a t mass, what would be the error? 

18 You have c r i t i c i z e d -- I w i l l c l a r i f y t h i s f u r t h e r . 

19 You have c r i t i c i z e d my 20 t o one r a t i o . What would 

20 be the e r r o r i n t h a t 20 t o one r a t i o ? 

21 A. I n terms of j u s t making a simple 

22 m u l t i p l i c a t i o n as you proposed? 

23 Q. Well, should i t have been 40 t o one or i s 

24 the e r r o r 20.4 t o one? I s i t a small f r a c t i o n or a 

25 large f r a c t i o n of the 20? 
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1 A. Again, there's not a simple, easy answer 

2 f o r t h i s because.the p r o p e r t i e s of the waste, as I 

3 have already t o l d you, can vary d r a m a t i c a l l y based 

4 on things l i k e p a r t i c l e s i z e . What do you s t a r t 

5 with? Well, i s there a l o t of g r a v e l - s i z e d 

6 p a r t i c l e s , which are defined as those between two 

7 m i l l i m e t e r s or j u s t under a t e n t h of an inch a l l the 

8 way up t o something t h a t ' s about three inches i n 

9 diameter or e f f e c t i v e diameter gravel? 

10 So i f there's a l o t of gravels i t ' s a 

11 d i f f e r e n t m a t e r i a l than i f you have sand-sized 

12 p a r t i c l e s , which are the ones t h a t are kind of 

13 course and g r i t t y and hence the name t h a t we have of 

14 sandpaper. And the numbers t h a t you see on 

15 sandpaper are associated w i t h the size of the 

16 screens, so the size of the sandpaper, those l i t t l e 

17 g r i t t y t h i n g s . 

18 Or i f you have s i l t - s i z e d p a r t i c l e s which 

19 i f you are t h i n k i n g about t h a t and want a 

2 0 connection, t h i n k about f l o u r . Roughly the same 

21 size as f l o u r . Or the clay-type p a r t i c l e s , which 

22 are very t i n y , have t h i s k i n d of c h a r a c t e r i s t i c and 

23 can hold d r a m a t i c a l l y d i f f e r e n t amounts of water. 

24 So I can't say i t ' s always t h i s or always 

25 t h a t , but I can t e l l you t h a t i t could be i n some 
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1 cases as much as an order of magnitude d i f f e r e n c e , 

2 ten times sometimes. So i n general maybe not, but 

3 i n some cases i t - , can be a d r a m a t i c a l l y d i f f e r e n t 

4 amount where i t ' s r e l a t e d t o the clays, d r i l l i n g 

5 muds. Because they have j u s t a huge amount of 

6 a b i l i t y t o hold water. Up t o two-and-a-half times 

7 t h e i r weight i n water they can hold at l e a s t , 

8 sometimes more. 

9 So depending on the nature of the m a t e r i a l 

10 you can have at l e a s t a f a c t o r of two, three, four 

11 times k i n d of commonly. I t could be t h a t e r r o r . 

12 And i n some cases much more extreme. 

13 Q. But t h a t water would have come out w i t h 

14 the pressure t e s t . 

15 A. No, i t w i l l not come out w i t h the pressure 

16 t e s t . That water on those clays p a r t i c u l a r l y i s 

17 held so t i g h t l y t h a t i t can only come out by 

18 oven-drying. And then, j u s t as a matter of note 

19 t h a t ' s not rel e v a n t t o t h i s , i f you keep increasing 

20 the temperature, those clays hold water so t i g h t l y 

21 t h a t they w i l l continue t o lose water i f you ramp up 

22 the temperature t o two or three or 400 degree C. 

23 Because they hold so much water and so t i g h t l y t h a t 

24 even oven-drying doesn't get r i d of a l l the water. 

25 But i t gets us t o a standard, so t h a t ' s why we 
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1 d e f i n e standard as a temperature and a constant 

2 weight f o r what we mean as dry. 

3 Q. The tab l e s show Method 3 0 0.0 f o r both 

4 waste and s o i l . Why can't both be leached by the 

5 same procedure? 

6 A. I n answering the question why can't they 

7 both be leached by the same procedure, t e c h n i c a l l y , 

8 p h y s i c a l l y they could. But i f what you want t o know 

9 i s t o cha r a c t e r i z e the amount of c h l o r i d e i n the 

10 m a t e r i a l below a p i t or a tank and you want t o know 

11 the concentration of t h a t , proposing t h a t you use 

12 300.0, leaching or mixing the s o l i d s , dry s o l i d s 

13 beneath t h a t p i t w i t h a r a t i o of ten p a r t s reagent 

14 water t o one p a r t dry s o i l , analyzing i t and f i n d i n g 

15 the concentration of c h l o r i d e s i n t h a t m a t e r i a l , 

16 c h a r a c t e r i z i n g the s o i l t h a t way. 

17 I f you only wanted t o know the 

18 concentration of the m a t e r i a l s i n the p i t and 

19 weren't concerned w i t h m o b i l i t y the way t h a t i t ' s 

20 been defined by the EPA i n SW-846 Method 1312, then 

21 c e r t a i n l y you could use 300.0, and only consider the 

22 concentration. But i t does not provide the answer 

23 t h a t EPA SW-846 Method 1312 provides, which i s 

24 m o b i l i t y , and i t does not provide the input t h a t has 

25 been used i n the models t o look at c h l o r i d e movement 
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1 i n the s o i l s or i n the vadose zone beneath the p i t s . 

2 So i f you are only i n t e r e s t e d i n 

3 concentration, a b s o l u t e l y , you could use the same. 

4 But i f you t r u l y are i n t e r e s t e d i n m o b i l i t y of the 

5 contents of t h a t p i t , t h a t ' s where Method 1312 comes 

6 i n because t h a t ' s how the EPA has chosen t o monitor 

7 or t o determine m o b i l i t y i s w i t h t h a t method. 

8 Q. And i s i t your understanding then t h a t we 

9 should not be concerned w i t h the m o b i l i t y of 

10 c h l o r i d e underneath the p i t where a p i t has leaked 

11 or underneath a tank where the tank has leaked? 

12 A. Well, again, you are deali n g w i t h 

13 d i f f e r e n t media, p i t waste versus s o i l . Does t h a t 

14 m a t e r i a l under the p i t have the p o t e n t i a l -- i f i t ' s 

15 got c h l o r i d e s i n i t , do those c h l o r i d e s have the 

16 p o t e n t i a l t o move? Yes. What's going t o cause them 

17 t o move? Water. Salts do not move i f water i s not 

18 there t o move i t . So since water i s our only issue 

19 of concern there, then the 300.0 t h a t uses reagent 

2 0 water, which i s a c t u a l l y purer water than you w i l l 

21 ever f i n d i n a s o i l s o l u t i o n , i t ' s going t o measure 

22 the amount of c h l o r i d e t h a t i s soluble i n t h a t 

23 matrix, those m a t e r i a l s t h a t are under the p i t . So 

24 i t ' s measuring the s o l u b i l i t y of the c h l o r i d e , how 

25 much of the c h l o r i d e can come -- i f you take a glass 
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1 and you pour some s a l t i n i t , get some water i n i t 

2 and you s t i r the glass, the s a l t d i s s o l v e s . That's 

3 what e s s e n t i a l l y what Method 300.0 does i s you add 

4 water and i f there's s a l t there i t w i l l dissolve 

5 i n t o the water. And once the s a l t i s dissolved, the 

6 c h l o r i d e i s present i n the water. 

7 Can i t move i f there i s a head, a pressure 

8 head t o force the water t o continue t o move downward 

9 or i f there's a water t a b l e below i t t h a t would 

10 cause the p o t e n t i a l f o r water t o move upward, yes, 

11 the c h l o r i d e i n the s o i l could move once i t ' s i n a 

12 soluble phase. 

13 Q. Thank you. I'm not sure I heard i t r i g h t . 

14 What we are meaning by t h i s i s once i t can get i n t o 

15 the water, t h a t ' s what we are concerned w i t h , t h a t 

16 soluble phase? 

17 A. When you say i n t o the water, again, I'm 

18 d e f i n i n g t h i s m a t e r i a l i n the s o i l underneath the 

19 p i t at t h i s p o i n t . You have the free-phase porous 

20 media, some a i r , some s o l i d s and some l i q u i d s . I n 

21 the water i s a l i t t l e less -- i t ' s not the term t h a t 

22 a s o i l science would use. They t a l k about the 

23 c h l o r i d e being i n the s o i l s o l u t i o n . So t h a t ' s the 

24 l i q u i d t h a t e x i s t s i n between those pores i n the 

25 s o i l . So i n the s o i l s o l u t i o n , t h a t ' s where the 
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1 c h l o r i d e would be. 

2 Q. F i n a l l y , you had-said t h a t s o i l science 

3 always s p e c i f i e s i n m i l l i g r a m s per kilogram dry 

4 mass; i s t h a t correct? 

6 concentration of elements, contaminants l i k e 

7 p e s t i c i d e s or eve r y t h i n g w i t h which I am f a m i l i a r , 

8 and I have a methods book over there t h a t ' s t h i s 

9 t h i c k f o r s o i l science methodology. When we are 

10 t e s t i n g t h i n g s i n s o i l s , we always r e p o r t the 

11 r e s u l t s i n m i l l i g r a m s per kilogram. 

12 Q. Because b u r i e d waste u l t i m a t e l y becomes 

13 p a r t o f . t h e s o i l , why then should we not t a l k about 

14 i t i n terms t h a t are common t o s o i l science, namely 

15 m i l l i g r a m s per kilogram? 

16 A. Are you sure t h a t b u r i e d wastes become a 

17 p a r t of the s o i l ? Because i t ' s my understanding 

18 t h a t you've got some s o r t of a l i n e r t h a t i s going 

19 t o be covered on the bottom, on the sides and on the 

20 top so they are excluded from the s o i l , i f I 

21 understand the closure methods and the closure 

22 methods are done c o r r e c t l y . 

23 DR. NEEPER: Madam Chairman, we may be 

24 beyond the l i m i t s t h a t are allowed i n discussion i n 

25 t h i s hearing. I could ask another question about 

5 A . For c o n c e n t r a t i o n o f n u t r i e n t s , 

PAUL BACA PROFESSIONAL COURT REPORTERS 
05f5333e-5541-474f-8433-578a89d6a2fc 



Page 3937 

1 t h a t but I do not wish t o v i o l a t e the r u l e s , and 

2 t h i s has t o do w i t h the methods used of closure. 

3 CHAIRPERSON BAILEY: I f i t goes beyond the 

4 scope of the hearing I'm sure Mr. Feldewert w i l l 

5 o b j e c t . 

6 DR. NEEPER: Very good. 

7 Q. My question i s then, i f the p i t were 

8 closed by mixing w i t h s o i l and the mixing i s done 

9 w i t h a backhoe, do you have any p r o f e s s i o n a l reason 

10 t o bel i e v e t h a t the l i n e r survives i n t a c t ? 

11 MR. FELDEWERT: Objection. I t h i n k t h a t 

12 does go beyond what we are t a l k i n g about here, and 

13 t h a t i s the EPA t e s t i n g methods. 

14 DR. NEEPER: May I answer the objection? 

15 CHAIRPERSON BAILEY: Yes. 

16 DR. NEEPER: The witness s a i d t h a t the 

17 l i n e r would conta i n and thereby immobilize the 

18 contents of the waste. I was questioning the 

19 i n t e g r i t y of t h a t l i n e r . I t was the witness' own 

2 0 words. 

21 CHAIRPERSON BAILEY: The o b j e c t i o n i s 

22 overruled. 

23 A. And I have no opinion on t h a t . I have not 

24 observed a p i t being closed. I have read the r u l e s 

25 but I have no opi n i o n on whether t h a t l i n e r would --
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1 the i n t e g r i t y of the l i n e r would survive closure. 

2 DR. NEEPER: No f u r t h e r questions. 

3 CHAIRPERSON BAILEY: Mr. Jantz, do you 

4 have any questions? 

5 MR. JANTZ: I have a few. 

6 • CROSS-EXAMINATION 

7 BY MR. JANTZ 

8 Q. Good afternoon. 

9 A. Good afternoon. 

10 Q. Dr. Neeper asked you about the waste, p i t 

11 waste and s o i l s being leached by the same procedure, 

12 and your response was they could be; i s t h a t r i g h t ? 

13 Did I understand t h a t c o r r e c t l y ? 

14 A. The technology does not prevent using the 

15 same procedure. The purpose i s what defines the 

16 procedure t h a t ' s used. 

17 Q. Conversely, one could oven-dry p i t 

18 contents a f t e r d i l u t i o n , three t o one mixing, j u s t 

19 the same way you dry s o i l ? 

2 0 A. I f you d i d , you would no longer be 

21 f o l l o w i n g the p r o t o c o l t h a t ' s defined i n Method 

22 1312. 

23 Q. Sure, but you could,. t o get a mi l l i g r a m s 

24 per kilogram? 

25 A. P h y s i c a l l y , again, you could, but the 
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method does not allow f o r t h a t . So i f you d i d t h a t , 

2 you would be changing the methods, the defined 

3 methods and how those methods are applied. 

4 Q. So i t ' s contingent on the method? 

5 A. (Witness nods). 

6 Q. A l l r i g h t . And you say the method was 

7 chosen f o r c h l o r i d e s then, the 1312, i n order t o 

8 t a l k about or determine m o b i l i t y of c h l o r i d e s ; i s 

9 t h a t r i g h t ? 

10 A. Yes. I f you look at the E x h i b i t 23, Page 

11 23, NMOGA E x h i b i t 23, Page 3, which i s Method 1312, 

12 Page 1, Section 1.1 under Scope and A p p l i c a t i o n 

13 s p e c i f i e s , "Method 1312 i s designed t o determine the 

14 m o b i l i t y of both organic and inorganic anolytes 

15 present i n l i q u i d s , s o i l s and waste." So i t ' s 

16 designed t o determine m o b i l i t y . And the inorganic 

17 f o r t h i s hearing i s c h l o r i d e . 

18 Q. So i f t h a t ' s the case, does t h a t mean BTEX 

19 i s immobile? 

20 MR. FORT: Objection. That exceeds the 

21 scope of h i s testimony on d i r e c t . We d i d not get 

22 i n t o any other t h i n g except c h l o r i d e s . 

23 MS. GERHOLT: Madam Chair, on behalf of 

24 the D i v i s i o n , the p a r t i e s t h a t f i l e d prehearing 

25 statements were NMOGA, IPANM, OGAP and New Mexico 
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1 C i t i z e n s f o r Clean A i r and Water and the O i l 

2 Conservation D i v i s i o n , and the n o t i c e r e q u i r e d t h a t 

3 t o cross-examine witnesses they had t o f i l e a 

4 prehearing statement. 

5 MR. FORT: She i s a b s o l u t e l y r i g h t , and I 

6 d i d not f i l e because I read i t and the only t h i n g 

7 t h a t was going t o be discussed today was, again, the 

8 l i m i t e d testimony t h a t the Commission agreed t o . 

9 Had I known -- I was the one who objected the 

10 longest t o the r e b u t t a l testimony by OGAP because 

11 they have gotten two b i t e s of the apple and now they 

12 wanted three. Had I known t h a t they i n any way were 

13 going t o take your order and ask f o r a d d i t i o n a l 

14 testimony, I would have f i l e d . 

15 But the a t t o r n e y f o r OCD i s c o r r e c t , I 

16 d i d n ' t f i l e one. But I'm not, i n terms of asking --

17 I'm not asking any questions. But when he raises 

18 BTEX, t h a t wasn't i n there. That was not advised, 

19 i t was j u s t the c h l o r i d e s i s what he t e s t i f i e d t o , 

20 and yes, i f I need t o s i t down then somebody can 

21 p i c k up t h i s argument. 

22 MR. (SMITH: He may be l a y i n g a foundation. 

23 Let him ask the question and see where he goes w i t h 

24 i t . 

25 MR. FELDEWERT: Can I say anything? I do 
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1 o b j e c t . I mean, h i s question was about m o b i l i t y of 

2 BTEX, I be l i e v e , wasn't i t ? 

3 MR. JANTZ: Yes '. 

4 MR. FELDEWERT: Which i s c e r t a i n l y outside 

5 of the scope of h i s d i r e c t . I mean, we d i d n ' t 

6 discuss the m o b i l i t y of any p a r t i c u l a r c o n s t i t u e n t . 

7 He was here t o discuss the purpose of 1312. The 

8 purpose of 1312 was t o address m o b i l i t y . That was 

9 the purpose of the testimony. 

10 I t ' s also outside the scope of what the 

11 r u l e i s a l l about. We are not here t o r e v i s i t the 

12 m o b i l i t y of c e r t a i n c o n s t i t u e n t s but t o address the 

13 changes t h a t were made t o t h i s t a b l e . I 

14 r e s p e c t f u l l y disagree t h a t I'm not sure he i s l a y i n g 

15 a foundation. He asked him d i r e c t l y about the 

16 m o b i l i t y of BTEX. That i s not l a y i n g a foundation. 

17 That i s asking f o r an opi n i o n and an answer which i s 

18 outside the scope of the hearing and c e r t a i n l y 

19 outside the scope of what he t e s t i f i e d t o on d i r e c t . 

20 MR. SMITH: I d i d n ' t understand t h a t he 

21 was. I said he may be. Why don't we ask, are you 

22 l a y i n g a foundation f o r a f u r t h e r question? 

23 MR. JANTZ: I t does l a y the foundation f o r 

24 a p o l i c y conclusion t h a t I would l i k e t o ask the 

25 witness and i t does have t o do w i t h c h l o r i d e s . 
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1 MR. SMITH: Let him ask i t . 

2 CHAIRPERSON BAILEY: Objection overruled. 

3 Q (By Mr. Jantz) So am I t o understand t h a t 

4 BTEX i s immobile? 

5 A. That's outside the scope of what I was 

6 asked t o examine, what I was asked t o prepare t o do, 

7 so I have no comment on t h a t . 

8 Q. Do you know, as a p r o f e s s i o n a l and an 

9 expert i n s o i l science, whether BTEX i s mobile or 

10 not? 

11 MR. FELDEWERT: Same o b j e c t i o n . 

12 MR. JANTZ: Same response. 

13 CHAIRPERSON BAILEY: Same overruled. 

14 A. BTEX i s a hydrocarbon. I'm not a 

15 hydrocarbon expert so I have no opinion on the 

16 m o b i l i t y of BTEX. I d i d not prepare f o r t h a t so I 

17 d i d not review the m o b i l i t y c h a r a c t e r i s t i c s of these 

18 hydrocarbons before I came i n . 

19 Q. But your resume i n d i c a t e s t h a t you have 

20 e x p e r t i s e i n f a t e and t r a n s p o r t of contaminants. I s 

21 t h a t l i m i t e d t o c h l o r i d e s only? 

22 A. Where d i d you see t h a t on my resume? I'm 

23 curious. 

24 Q. Just give me a moment. j 

25 MR. FELDEWERT: E x h i b i t 21. 
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1 THE WITNESS: That would be my.resume, 

2 yes. 

3 MR. JANTZ: Perhaps my memory f a i l e d me i n 

4 t h i s case, but my question stands. 

5 Q. I s your e x p e r t i s e -- are you only f a m i l i a r 

6 w i t h movement of c h l o r i d e s i n s o i l s ? 

7 A. I t h i n k I have answered t h i s m u l t i p l e 
f 

8 times, but had I reviewed i n f o r m a t i o n "on m o b i l i t y of 

9 hydrocarbons, I could p o t e n t i a l l y answer t h a t . I 

10 have done some i n the past, looked at m o b i l i t y of 

11 some substances, so I am not l i m i t e d t o c h l o r i d e s , 

12 but f o r the sake of t h i s hearing and f o r the sake of 

13 the m a t e r i a l s t h a t I prepared, I focused on 

14 c h l o r i d e s and I don't have a professional- o p i n i o n 

15 associated w i t h the hydrocarbons. 

16 Q. So you don't know whether they are mobile 

17 or not? 

18 A. That's -- I s a i d I don't have an opinion 

19 on t h a t . 

20 MR. SMITH: Are you saying you can't 

21 answer the man's question? He di d n ' t ask i f you had 

22 an opi n i o n , he asked you a d i r e c t question. Do you 

23 know the answer t o t h a t or not? 

24 THE WITNESS: Well, I know t h a t there 

25 i s -- I know t h a t hydrocarbons have c o e f f i c i e n t s 
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1 associated w i t h s o l u b i l i t y t h a t a f f e c t t h e i r 

2 p o t e n t i a l f o r movement j u s t l i k e other ions have 

3 c o e f f i c i e n t s f o r s o l u b i l i t y t h a t a f f e c t t h e i r 

4 movement. I have not reviewed the exact nature of 

5 those c o e f f i c i e n t s t o be able t o answer h i s question 

6 today. 

7 MR. SMITH: So you cannot answer h i s 

8 question? 

9 THE WITNESS: Not the way he asked i t 

10 today. I cannot. 

11 Q (By Mr. Jantz) Let me ask f o r 

12 c l a r i f i c a t i o n . When you say there are c o e f f i c i e n t s 

13 t h a t a f f e c t m o b i l i t y , what does t h a t mean i n 

14 layman's terms? Does t h a t mean hydrocarbons move 

15 through s o i l or not? 

16 A. I t means t h a t t h i n g s don't move the same. 

17 Q. Okay, but they do move? 

18 A. I t depends on t h e i r c o e f f i c i e n t s . And I 

19 w i l l d i v e r t f o r a moment t o p e s t i c i d e s because 

20 t h a t ' s what I know more about, and p e s t i c i d e s are 

21 hydrocarbons of a s o r t , many of them, t h a t have been 

22 engineered, i f you w i l l , chemically, t o have c e r t a i n 

23 e f f e c t s on t a r g e t organisms: Weeds, i n s e c t s . 

24 Depending on the nature of how those hydrocarbons 

2 5 are put together, some of them have extremely low 

PAUL BACA PROFESSIONAL COURT REPORTERS 
05f5333e-5541 -474f-8433-578a89d6a2fc 



Page 3945 

1 s o l u b i l i t y . They absorb extremely s t r o n g l y t o s o i l 

2 p a r t i c l e s and organic m a t e r i a l s i n the s o i l and they 

3 e s s e n t i a l l y do not move at a l l . 

4 Other organic compounds, p e s t i c i d e s , and 

5 you may be f a m i l i a r w i t h t h i n g s l i k e A t r a z i n e t h a t 

6 you have heard of being i n groundwater, i t has 

7 c h a r a c t e r i s t i c s much more s i m i l a r t o an anion l i k e 

8 c h l o r i d e or n i t r a t e , so i t ' s not bound t o the s o i l , 

9 not bound t o the organic m a t e r i a l i n the s o i l and i t 

10 moves f r e e l y . What I'm saying i s t h a t without 

11 reviewing those c o e f f i c i e n t s f o r these hydrocarbons 

12 l i s t e d i n the t a b l e , I cannot answer h i s question 

13 because some hydrocarbons move, others don't move at 

14 a l l . 

15 There's also some th i n g s associated w i t h 

16 chemistry and how those hydrocarbons bind w i t h the 

17 s o i l t h a t a f f e c t t h i n g s . So i t ' s more complex than 

18 t o say yes, they move, or no, they don't. There's 

19 some chemical p r o p e r t i e s t h a t I would need t o know 

2 0 and have t o review of those hydrocarbons i n order t o 

21 answer h i s question, and I was not asked t o prepare 

22 f o r t h a t f o r t h i s hearing. 

23 Q. Let me ask a follow-up then. Assuming 

24 t h a t hydrocarbons may move, depending, wouldn't i t 

25 be wise as a p o l i c y matter t o t e s t f o r m o b i l i t y the 
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1 same way you t e s t c h l o r i d e s f o r m o b i l i t y ? 

2 MS. FOSTER: I ob j e c t . I'm sor r y . The 

3 change t h a t were made and the purpose of the hearing 

4 are s p e c i f i c a l l y as t o the standards used t o t e s t 

5 f o r c h l o r i d e s , and the standards used f o r t e s t i n g 

6 f o r a l l the other items i n the t a b l e are something 

7 t h a t OGAP had the o p p o r t u n i t y t o cross-examine on 

8 and discuss and present i n t h e i r case on d i r e c t 

9 since at l e a s t IPANM put our i n i t i a l p e t i t i o n i n , 

10 which was a year ago, which was November 29, 2011. 

11 So I r e a l l y do f e e l t h a t t h i s i s g e t t i n g w e l l beyond 

12 the scope of what we are here f o r , s p e c i f i c a l l y the 

13 t e s t i n g methods r e l a t i n g t o c h l o r i d e s . 

14 MR. JANTZ: Again, i f I may, the purpose 

15 i s t o determine why we are using i n c o n s i s t e n t 

16 methods, u n i t s of measurement, and t h a t ' s 

17 d i r e c t l y --my question goes d i r e c t l y t o t h a t issue. 

18 The witness t e s t i f i e d t h a t c h l o r i d e s were i n 

19 m i l l i g r a m s per l i t e r because they are soluble and 

20 we're concerned w i t h m o b i l i t y . 

21 MS. FOSTER: That's f i n e i f the question 

22 pe r t a i n e d t o c h l o r i d e s , but i t doesn't. He i s 

23 expanding i t t o hydrocarbons. He i s using the term 

24 ge n e r a l l y , hydrocarbons. 

25 CHAIRPERSON BAILEY: The order does not 
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1 s p e c i f y c h l o r i d e s . The order says, "These t a b l e s 

2 use values t h a t are reported as e i t h e r m i l l i g r a m s 

3 per kilogram or m i l l i g r a m s per l i t e r . The t a b l e 

4 should use one method of r e p o r t i n g f o r a l l values." 

5 I t ' s not l i m i t e d t o c h l o r i d e s as f a r as the scope of 

6 the hearing. 

7 THE WITNESS: I f t h a t i s the nature of 

8 your question, I can answer t h a t without going 

9 anywhere. Methods. 

10. MS. FOSTER: But before the witness 

11 answers, I would l i k e t o respond t o t h a t . Madam 

12 Commissioner, w i t h a l l due respect, again, we are 

13 here t o have OGAP respond t o the items t h a t were 

14 changed by IPANM and NMOGA i n the t a b l e . OGAP wants 

15 t o reopen the e n t i r e hearing t o discuss a l l the 

16 items t h a t are on every s i n g l e l i n e of the t a b l e . I 

17 t h i n k t h a t ' s w e l l beyond your order. With a l l due 

18 respect, I understand you j u s t read t o me the 

19 p o r t i o n of the order, but my understanding of the 

20 conversation t h i s morning and the discussion t h i s 

21 morning and the i n t e n t behind the commission 

22 requesting f o r a d d i t i o n a l i n f o r m a t i o n was t o have 

23 c o n s i s t e n t r e p o r t i n g l e v e l s and weight r a t i o s f o r 

24 c h l o r i d e s . 

25 MR. SMITH: Let me o f f e r an observation of 

PAUL BACA PROFESSIONAL COURT REPORTERS 
05f5333e-5541 -474f-8433-578a89d6a2fc 



Page 3948 

1 the ignorant. I t seems t o me t h a t the Commission 

2 . asked f o r a conversion. The response was the 

3 t e s t i n g method i n some way or another prevents t h a t 

4 s o r t of conversion. I f t h i s question goes t o why 

5 should there be a d i f f e r e n t t e s t i n g method, then I 

6 t h i n k t h a t ' s a f a i r question i n the context of the 

7 conversation t h a t i s being held i n f r o n t of the 

8 Commission r i g h t now. O r i g i n a l l y , I thought i t was 

9 going t o be a good o b j e c t i o n , but I t h i n k based on 

10 Mr. Jantz' response, i t sounds l i k e a f a i r question 

11 t o ask t o me. 

12 CHAIRPERSON BAILEY: Thank you f o r your 

13 l e g a l advice. The o b j e c t i o n i s overruled. The 

14 question stands. I f you w i l l please repeat i t . 

15 MR. JANTZ: Yes. 

16 Q. I f m o b i l i t y i s the concern and t h a t ' s the 

17 r a t i o n a l e f o r p l a c i n g c h l o r i d e s -- measuring 

18 c h l o r i d e s i n m i l l i g r a m s per l i t e r versus m i l l i g r a m s 

19 per kilogram i n p i t waste, and assuming t h a t BTEX, 

2 0 hydrocarbons may be mobile, why not t e s t those 

21 c o n s t i t u e n t s f o r m o b i l i t y as well? 

22 A. Again, begging the Commission's pardon on, 

23 I have not reviewed i n d e t a i l the methods t h a t are 

24 c i t e d f o r the hydrocarbons. However, i n response t o 

25 the d i s t i n c t i o n and the reason the d i f f e r e n t u n i t s 
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1 are used, I d i d review these Methods 8021B or 8015M 

2 w i t h enough d e t a i l t o note t h a t they do not use the 

3 same methodology and because they use a methodology 

4 t h a t does use a dry weight then they can report 

5 r e s u l t s i n m i l l i g r a m s per. kilogram. 

6 Now, we don't.have a copy of those 

7 e x h i b i t s here, those methods here, t o look at the 

8 purpose and see i f the purpose of those i s r e l a t e d 

9 t o m o b i l i t y or not, and I d i d not review t h a t i n the 

10 context of t h i s meeting because I was not asked t o . 

11 Could you use Method 1312 and 300.0 t o measure the 

12 hydrocarbons? I'm not sure. I would have t o review 

13 those methods i n more d e t a i l . But the acids t h a t 

14 are used i n 1312 would have l i t t l e impact on the 

15 hydrocarbons. They are not going t o dissolve the 

16 hydrocarbons, and t h a t ' s about as f a r as I can t e l l 

17 you from what I know of hydrocarbons and the methods 

18 t h a t are proposed. 

19 But why do you have m i l l i g r a m s per l i t e r 

20 i n one case and m i l l i g r a m s per kilogram i n the 

21 other? As I s t a t e d repeatedly, the issue i s 

22 associated w i t h the nature of the method and how the 

23 method works. So a method has a purpose, and 

24 because of the purpose i t has a c e r t a i n process, and 

25 because of t h a t process the u n i t s w i l l e i t h e r be i n 
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1 m i l l i g r a m s per kilogram or m i l l i g r a m s per l i t e r but 

2 i t ' s associated w i t h the method and the process of 

3 the method. Whether or not methods 8015M and 8021B 

4 address mobility- of those hydrocarbons, I do not 

5 know. 

6 Q. I t h i n k I have one more question. The 

7 concern w i t h c h l o r i d e s i n the waste m a t e r i a l versus 

8 the s o i l i s m o b i l i t y ; i s t h a t r i g h t ? That's why one 

9 i s m i l l i g r a m s per kilogram and one i s m i l l i g r a m s per 

10 l i t e r ? 

11 A. The purpose of the method i n Table 1 i s t o 

12 determine the content of c h l o r i d e s i n c h a r a c t e r i z i n g 

13 the m a t e r i a l s underneath the p i t or a below-grade 

14 tank. The purpose of the method used i n Table 2 i s 

15 t o determine the m o b i l i t y of t h a t as the EPA methods 

16 have -- SW-846 has defined m o b i l i t y as i t ' s 

17 associated w i t h water q u a l i t y , which i s what the 

18 SW-846 s u i t e of methods are f o r . 

19 MR. JANTZ: I'm not going t o ask my f i n a l 

20 question. I t h i n k we w i l l stop w i t h t h a t . 

21 CROSS-EXAMINATION 

22 BY MS. GERHOLT 

23 Q. Good a f t e r n o o n . 

24 A. Good a f t e r n o o n . 

25 Q. S t a r t i n g w i t h the methods, EPA Method 
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1 300.0, you have had the o p p o r t u n i t y t o conduct t h a t 

2 method perso n a l l y , correct? 

3 A. I have not from beginning t o end done 

4 Method 300.0 as i t ' s defined. I have used s i m i l a r 

5 methods, water e x t r a c t i o n , which i s the foundattion 

6 of t h a t , and then the Method 3 0 0.0 uses an i o n 

7 chromatograph t o determine the concentration. I 

8 used other -- I used c o l o r i m e t r i c methods and 

9 t i t r a t i o n methods not w i t h 300.0. Not w i t h 

10 c h l o r i d e s . 

11 I have used other methods i n the ana l y s i s 

12 so I have not s p e c i f i c a l l y used 300.0 from beginning 

13 t o end. I am f a m i l i a r w i t h a l l the processes of the 

14 e x t r a c t i o n and the ana l y s i s but I haven't done i t 

15 from beginning t o end. 

16 Q. Have you conducted EPA Method SW-84 6 SPLP? 

17 A. I have not done t h a t one personally.. 

18 Q. But you have been q u a l i f i e d here today as 

19 an expert i n these methods. 

20 A. I n t e s t i n g methods, yes. 

21 Q. I n t e s t i n g methods? 

22 A. Not s p e c i f i c a l l y r e l a t e d t o those but more 

23 g e n e r a l l y t e s t i n g methods. 

24 Q. Thank you. On d i r e c t examination you 

25 t e s t i f i e d t h a t the o r i g i n of the -- I'm going t o 
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r e f e r t o i t as SPLP, the 1312 -- th a t t h a t method 

2 could be found on Page 34 of NMOGA's E x h i b i t 20. Do 

3 you r e c a l l that? 

4 A. That i t has been referenced, yes, on Page 

5 34 of E x h i b i t 20. 

6 Q. And then i f I could draw your a t t e n t i o n t o 

7 two l i n e s below t h a t , i t f u r t h e r states "the 

8 c h l o r i d e concentration as determined by EPA method 

9 300.1." Do you see t h a t , s i r ? 

10 A. Yes. 

11 Q. And you also t e s t i f i e d , and i t was per 

12 NMOGA E x h i b i t 25, t h a t the OCD accepted Method 3 00 

13 i n place of method 3 00.1 f o r c h l o r i d e . Do you 

14 r e c a l l that? 

15 A. I t accepted i t as an other approved 

16 method, yes. 

17 Q. Correct. So here we see the o r i g i n f o r 

18 the SPLP method and then i t would be l o g i c a l t h a t 

19 the EPA Method 300 would also be acceptable? 

20 A. (Witness nods). 

21 Q. I f I could now draw your a t t e n t i o n t o Page 

22 32, E x h i b i t 20 of NMOGA, and s p e c i f i c a l l y Paragraph 

23 F2B, and t h i s paragraph i s i n regards t o in-place 

24 b u r i a l . I t would be the t h i r d l i n e from, the bottom 

25 on Page 32. "As determined by EPA method 300.1 d i d 
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1 not exceed 500 m i l l i g r a m s per kilogram." So v i a the 

2 EPA method 300.1 there was a m i l l i g r a m s per kilogram 

3 concentration, correct? 

4 A. Yes, there i s , and 300 -- I d i d not have 

5 anything t o do w i t h t h a t , but 300.1 as w r i t t e n i n 

6 the method does not allow t h a t conversion. I t does 

7 not s p e c i f y a d i l u t i o n r a t e , so a la b o r a t o r y would 

8 have had t o choose the e x t r a c t a n t s o i l r a t i o t o 

9 develop t h a t and get an answer i n milligrams per 

10 kilogram. But yes, i t provides an answer i n 

11 m i l l i g r a m s per kilogram. 

12 Q. And the lab would have t o choose the 

13 e x t r a c t i o n r a t e . For Method 300 the e x t r a c t i o n r a t e 

14 i s ten t o one,- am I correct? 

15 A. 300.1, the method f o r s o l i d s i s s p e c i f i e d 

1.6 as ten t o one. Method 300.1, i f you r e c a l l , does 

17 not claim t o be used or t o be u s e f u l t o t e s t 

18 leachates, wastes or s o l i d s . 

19 Q. Okay. 

2 0 A. So at some p o i n t i n the past they made the 

21 wrong choice on which method t o use. 

22 Q. Then they corrected i t by i s s u i n g the memo 

23 t h a t Method 300 could be used i n place of? 

24 A. Yes. 

25 Q. And t h a t could p rov ide p o t e n t i a l l y 
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1 m i l l i g r a m s per kilogram because there i s a ten t o 

2 one e x t r a c t i o n ? 

3 A. For Table 1 i f you are de a l i n g w i t h s o l i d s 

4 or what's now Table 2, but not i f you s t a r t e d w i t h 

5 the SPLP procedure. 

6 Q. Yet Page 3 2 was in-place b u r i a l which was 

7 waste, and there was a determination t h a t there 

8 could be a concentration presented i n m i l l i g r a m s per 

9 kilogram? 

10 A. Just because i t ' s on paper doesn't mean 

11 i t ' s c o r r e c t . Again, i f you f o l l o w the SPLP method, 

12 i t does not sp e c i f y t h a t you have t o have an 

13 oven-dried mass and t h e r e f o r e you do not have the 

14 foundation t o make the conversion. 

15 Q. During Dr. Neeper's examination there was 

16 discussion about the d i f f e r e n c e between s o i l s and 

17 p i t contents. Do you r e c a l l that? 

18 A. Yes. 

19 Q. One of your comments i n regards t o s o i l s 

20 was t h a t they're r e l a t i v e l y undisturbed and then 

21 there's d i f f e r e n t p h y s i c a l c h a r a c t e r i s t i c s , correct? 

22 A. Correct. 

23 Q. And then p i t content may c o n t a i n l o t s o f 

24 l i q u i d and t h a t d r i l l i n g f l u i d has a l o t o f v a r i a b l e 

25 p r o p e r t i e s . Do you r e c a l l tha t? 
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1 A. Correct. 

2 Q. I s n ' t one of those v a r i a b l e s f o r the 

3 d r i l l i n g f l u i d s the l e v e l of chlori d e ? 

4 A. Absolutely. 

5 Q. And i f you have the f l u i d t h a t already 

6 contains c h l o r i d e , could you run Method 300.0 on 

7 t h a t f l u i d ? 

8 A. That's e s s e n t i a l l y what 1312 does. I f you 

9 would allow me t o p u l l up t h i s p r e s e n t a t i o n . 

10 Q. Please. 

11 A. So i n answering your question l e t ' s go 

12 back and look here. This addresses t h a t question. 

13 I f you have a l i q u i d t h a t can be forced out w i t h 

14 t h i s pressure t h a t we t a l k e d about e a r l i e r , t h a t 

15 l i q u i d t h a t would have c h l o r i d e s i n i t i s c o l l e c t e d j 

I 
16 and i t i s analyzed separately f o r the c h l o r i d e I 
17 content or at l e a s t p o t e n t i a l l y . Then the s o l i d I 

I 
18 phase i s mixed w i t h the e x t r a c t a n t . I 

! 

19 Q. I f I could i n t e r r u p t you, t h i s i s i n j 

I 
20 regards t o a mixed waste. What i f you j u s t s t a r t j 

21 w i t h a l i q u i d base? Why would you need t o leach a J 

22 l i q u i d phase? | 
| 

23 A. A c t u a l l y , the i n t e r e s t i n g t h i n g about j 
| 
I 

24 Method 1312, if you begin with strictly a liquid \ 
25 t h a t has less than .5 percent s o l i d s - - and I 
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1 apologize t o the Commission. We d i d n ' t p r i n t o f f 

2 a l l 28, 30, 40 pages, whatever t h i s one was. But i f 

3 you s t a r t w i t h something t h a t has less than .5 

4 percent s o l i d s , so e s s e n t i a l l y a l i q u i d , and you're 

5 not de a l i n g w i t h a mixed phase, Method 1312 s t i l l 

6 r e q u i r e s you t o mix t h a t l i q u i d w i t h the a c i d 

7 e x t r a c t a n t i n t h e i r process. 

8 Now, t o answer d i r e c t l y your question not 

9 r e l a t e d t o t h i s method, i f you had t h a t l i q u i d could 

10 you run Method 300.0? Absolutely. Because the 

11 machine, a l l i t knows i s t h a t you put a l i q u i d i n i t 

12 and i t r e g i s t e r e d a c e r t a i n amount of c h l o r i d e s and 

13 t h a t ' s a l l the machine knows. So i f you s t a r t w i t h 

14 a l i q u i d , put the l i q u i d i n the machine, i t gives 

15 you a measurement. 

16 Q. Would t h a t measurement be a volumetric 

17 measurement? 

18 A. Yes, i t ' s a concentration i n mass per 

19 volume because when we c a l i b r a t e the machine 

20 o r i g i n a l l y we take d i f f e r e n t beakers, i f you w i l l . 

21 We put a l i t e r of deionized water i n each one and 

22 estimate what the range of c h l o r i d e concentration i s 

23 going t o be, and we measure out so many mi l l i g r a m s 

24 of c h l o r i d e i n t h i s beaker, more m i l l i g r a m s i n t h i s 

2 5 one, more i n t h i s one. So we have f i v e m i l l i g r a m s , j 
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1 ten m i l l i g r a m s , 20 m i l l i g r a m s of c h l o r i d e per l i t e r . 

2 We e s t a b l i s h the standards, use the machine then, | 

3 use the standards t o c a l i b r a t e the machine. So the 

4 readings we get from the machine are mi l l i g r a m s of j 

5 c h l o r i d e per l i t e r because t h a t ' s how we e s t a b l i s h e d I 

6 the standards so i t ' s v o l u m e t r i c . j 

7 Q. Staying with the differences between soils \ 

8 and p i t contents, would you agree t h a t another j 

9 d i f f e r e n c e f o r t h a t i s p i t contents are contained by j 

10 a l i n e r ? | 

11 A. I t ' s my understanding. j 

12 Q. Okay. And s o i l i s not contained? | 

13 A. Correct. 

14 Q. So we know the bottom of a p i t , c orrect? 
p 

15 A. Yes. ! 
! 
i 

16 Q. But we don't n e c e s s a r i l y know the bottom j 

17 of the s o i l ; i s t h a t correct? | 

18 A. Yes. | 

19 Q. So i f there's a s p i l l on t h a t s o i l , how I 

2 0 would you determine where the bottom is? j 

21 A. Let me see i f I have your question | 

22 c o r r e c t . Are you asking how would you determine t o 
23 what depth t h a t s p i l l might have an impact? 
24 Q. Yes. j 
25 A. Tha t ' s the p o i n t o f sampling. Now, you 
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1 sample t o determine the plume, whether i t ' s 

2 h o r i z o n t a l or v e r t i c a l , t o determine what depth or 

3 t o what extent any of t h a t movement might have 

4 occurred. Now -- I ' l l stop there. 

5 Q. One l a s t question. I n regards t o the SPLP 

6 procedure, t h i s leaching procedure, you stat e d i n 

7 response t o some e a r l i e r question t h a t c h l o r i d e i n 

8 s o i l and c h l o r i d e i n p i t contents could p o t e n t i a l l y 

9 both be leached by using SPLP, correct? 

10 A. Correct. 

11 Q. But t h a t the p i t content, t h a t the models 

12 used i n measuring the m o b i l i t y of those p i t contents 

13 nears the SPLP method; i s t h a t correct? 

14 A. That's c o r r e c t . Or t h a t ' s my 

15 understanding. 

16 Q. I n the models, are you r e f e r r i n g t o the 

17 HELP model? 

18 A. I was not here duri n g a l l of those, so I 

19 can't s p e c i f y e x a c t l y . I t ' s j u s t my understanding 

2 0 t h a t t h i s i s the input t o the models t h a t were used. 

21 The Commission knows what models were used and I 

22 w i l l have t o defer t o t h a t because t h a t ' s a l l I was 

23 t o l d t h a t t h i s i s what i s used as inputs t o models 

24 t h a t were presented before the Commission. 

25 Q. Thank you, Dr. Robinson. I have no 
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1 f u r t h e r questions. 

2 A. Thank you. 

3 CHAIRPERSON BAILEY: Mr. Dangler? 

4 CROSS-EXAMINATION 

'5 BY MR. DANGLER 

6 Q. Going back t o your beginning explanation 

7 of the dry sample t e s t i n g , I may have misheard but I 

8 wanted t o make sure what I had heard. I thought you 

9 had t e s t i f i e d t h a t there was a p o i n t i n t h a t process 

10 where i t was m i l l i g r a m s per l i t e r ? 

11 A. To which method are you r e f e r r i n g ? 

12 Q. I'm r e f e r r i n g t o the f i r s t , the 300.0 

13 method. 

14 A. For Table 1? 

15 Q. Yes. 

16 A. Yes. 

17 Q. Okay. And I understand the problem t h a t 

18 you presented w i t h the t e s t f o r Table 2 and 

19 converting t h a t back t o kilograms. I s there a 

20 s i m i l a r problem i f you took t h a t measurement, the 

21 l i t e r , and t r a n s l a t e d the kilograms t o l i t e r s ? 

22 A. Again, you are r e f e r r i n g t o 300.0 f o r 

23 Table 1? 

24 Q. Yes, because i n the n a t u r a l process they 

25 h i t something t h a t i s per l i t e r , would there be a 

PAUL BACA PROFESSIONAL COURT REPORTERS 
05f5333e-5541-474f-8433-578a89d6a2fc 



Page 3960 

1 problem i n t a k i n g t h a t number r a t h e r than the number 

2 they converted i n t o , which i s per kilograms? 

3 A. I t h i n k i t might be appropriate i f the 

4 Commission would allow an example of why t h i s works 

5 f o r Table 1 and Method 300.0 f o r s o i l s . Because the 

6 Commission had asked f o r a conversion from 

7 m i l l i g r a m s per l i t e r t o m i l l i g r a m s per kilogram, i f 

8 t h a t were possibl e , and now i t may seem confusing 

9 t h a t Method 300.0 i s used both i n Table 1 and Table 

10 2 and i n d i f f e r e n t a p p l i c a t i o n s . I n one case I t o l d 

11 you yes, i n Table 1 f o r s o l i d s 300.0 can be used and 

12 i t give us u n i t s of m i l l i g r a m s per kilogram. I n the 

13 other case we are using an e x t r a c t i o n before t h a t 

14 but we are using- 300.0 and g e t t i n g m i l l i g r a m s per 

15 l i t e r . So Dr. Robinson, what's the story? I s i t 

16 one or i s i t the other? 

17 So i f you allow, l e t ' s go back t o one of 

18 my basic s o i l classes here and t a l k about how does 

19 t h a t work and why does i t work w i t h 300.1 t o use a 

20 volume conversion t o a mass. So l e t ' s p u l l some 

21 assumptions. Say I have 20 grams of oven-dried 

22 • s o i l . Method 300.0 says I need a ten t o one reagent 

2.3 r a t i o . How much water? Ten times 20, r i g h t ? So I 

24 get 200 grams of reagent water t h a t I'm adding t o my 

25 dry s o i l . 
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1 Based on the density, s p e c i f i c g r a v i t y of 

2 water, we know t h a t one gram cubic centimeter of 

3 water or one gram i s equal at one cubic centimeter 

4 of water at 20 degree C So e s s e n t i a l l y we get t o 

5 t h i s p o i n t where 20 grams of water or 200 grams of 

6 water i s 200 m i l l i l i t e r s , which i s two-tenths of a 

7 l i t e r of water. 

8 So we have an e x t r a c t i o n r a t i o of 

9 two-tenths of a l i t e r of water t o 20 grams of dry 

10 s o i l . Let's say we put t h i s s t u f f i n , we c o l l e c t e d 

11 the f i l t r a t e , we run i t through the instrument and 

12 we get a number. This i s the question t h a t you 

13 asked, Mr. Dangler, because I have a number i n 

14 m i l l i g r a m s per l i t e r . Now what? I t ' s a f a i r 

15 question. 

16 So now what i s t h i s : The conversion uses 

17 the concentration t h a t I got from my instrument. 

18 That e x t r a c t i o n r a t i o , the amount of the volume of 

19 reagent water t o the oven-dried mass of the s o i l , 

20 and a u n i t conversion. So I have my number t h a t I 

21 got out of my instrument, 15 m i l l i g r a m s per l i t e r of 

22 c h l o r i d e . I have my e x t r a c t e d r a t i o we looked at 

23 e a r l i e r . We used 200 grams or ten times as much 

24 water as dry s o i l . I t was two-tenths of a l i t e r f o r 

25 20 grams of s o i l so I've got a r a t i o . Then I need a 
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1 conversion of how many grams are i n a kilogram. So 

2 there are 1,000 grams i n a kilogram. As I take my 

3 students through t h i s , we have t o make sure our 

4 u n i t s p l a y f a i r l y w i t h one another, so j u s t showing 

5 w i t h my s t r i k e o u t s here, t h a t l i t e r s cancels, grams 

6 cancels. 

7 So i n the end we end up doing 15 

8 e s s e n t i a l l y times ten, which i s our r a t i o at the 

9 beginning and we get 150 m i l l i g r a m s of c h l o r i d e per 

10 kilogram of d r i e d s o i l . And then because we are a 

11 l i t t l e l a z y we j u s t say t h a t ' s 150 milligrams per 

12 kilogram and we leave out the dry s o i l p a r t . 

13 But t h a t ' s why i n Method 300.0 f o r s o l i d s 

14 i n Table 1 we can go from an intermediate reading 

15 t h a t the instrument gives us of mi l l i g r a m s per l i t e r 

16 and convert t h a t t o m i l l i g r a m s per kilogram of dry 

17 m a t e r i a l , because again, going back t o the very 

18 beginning, we know how much oven-dried s o i l we 

19 s t a r t e d w i t h . 

20 Q. Right. And the reason you can't do t h i s 

21 method f o r the other i s because you di d n ' t s t a r t out 

22 w i t h dry s o i l ? 

23 A. That's r i g h t . 

24 Q. But t h a t ' s not e x a c t l y my question. 

25 A. Okay. 
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1 Q. But I appreciate t h a t explanation. My 

2 question i s , i n t h i s e a r l i e r methodology at some 

3 p o i n t i t was i n m i l l i g r a m s per l i t e r . 

4 A. Correct. 

5 Q. So i f we are t r y i n g t o compare, i f the 

6 mission i s t o compare apples t o apples and f o r some 

7 reason the Commission would l i k e t o see a l l the 

8 numbers i n the same format, what would be wrong w i t h 

9 using the per l i t e r number t h a t you would normally 

10 get out of the t e s t i n g process i n order to.compare 

11 the t a b l e s and make them equivalent -- and I'm sure 

12 there may be a problem w i t h t h i s . I t j u s t occurred 

13 t o me as you were saying t h i s t h a t we have been 

14 focusing on t r y i n g t o make i t i n t o kilograms. I s 

15 there an equivalent problem i n t a k i n g t h i s f i r s t 

16 t e s t i n g and changing i t i n t o l i t e r s so the 

17 Commission could have apples t o apples? 

18 A. I t v i o l a t e s standard l a b o r a t o r y procedures 

19 f o r s o i l t e s t i n g , and t h a t would be my primary 

20 o b j e c t i o n t o t h a t . And then because d i f f e r e n t 

21 e x t r a c t i o n processes are used, the numbers s t i l l 

22 aren't going t o be apples t o apples. You are s t i l l 

23 going t o be apples t o oranges because i n one case 

24 you used reagent water and another case you used a 

25 strong a c i d . Even though there's an intermediate 
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1 step.of m i l l i g r a m s per kilogram there, i t ' s not an 

2 equal comparison of the methods t o one another 

3 because the e x t r a c t i o n m a t e r i a l , the e x t r a c t a n t i s 

4 d i f f e r e n t , water versus a c i d , so you are not going 

5 t o have the same piece of i n f o r m a t i o n . You are not 

6 going t o be able t o i n t e r p r e t those c o r r e c t l y . 

7 Again, the other p o i n t i s i t v i o l a t e s the standard 

8 s o i l t e s t i n g l a b o r a t o r y procedures. 

9 Q. So you answered t h a t question and I 

10 appreciate i t . I have a couple more questions. As 

11 I understand what your testimony i s -- and I need t o 

12 summarize i t and make sure I'm not l o s t . I can do 

13 p i c t u r e s i n the a i r which the record won't r e f l e c t 

14 but we have p i t contents and then the surrounding 

15 ground around i t , c orrect? 

16 A. Uh-huh. 

17 Q. And what you say i s the c o r r e c t t e s t f o r 

18 the p i t contents i s a m o b i l i t y t e s t and the c o r r e c t 

19 t e s t f o r the surrounding contents i s a concentration 

20 t e s t . Am I summarizing t h a t c o r r e c t l y ? 

21 A. Yes, those are the methods t h a t are 

22 proposed. 

23 Q. And there are some assumptions t h a t you 

24 revealed on cross-examinat ion t h a t I j u s t want t o 

25 make sure I understand. One o f those assumptions i s 
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1 there's a separation between the p i t content and the 

2 s o i l which leads t o the co n t i n u i n g d i f f e r e n t i a t i o n 

3 between p i t contents and s o i l , and t h a t makes you 

4 comfortable w i t h the d i f f e r e n t t e s t i n g 

5 methodologies? 

6 A. Yes. 

7 Q. I s t h a t f a i r t o say? 

8 A. That's f a i r t o say. 

9 Q. So j u s t f o r the h y p o t h e t i c a l of i t , i f we 

10 wanted t o know the concentrations of the ma t e r i a l s 

11 i n s i d e the p i t f o r h e a l t h or s a f e t y reasons or maybe 

12 we wanted t o know what the f a i l s a f e p o s i t i o n was i f 

13 there was no l i n e r and th i n g s f e l l apart, as 

14 r e g u l a t o r s t h a t might be an i n t e r e s t i n g question. 

15 Does t h a t make sense? 

16 A. Yes. 

17 Q. And i f t h a t ' s what i s wanted by the 

18 Commission, i s there a s c i e n t i f i c a l l y defensible 

19 method of t e l l i n g us what the concentration of 

20 c h l o r i d e s i s i n the p i t contents? I s there a t e s t 

21 t h a t we would order and have people do i n order t o 

22 get equivalent numbers f o r the purpose of 

23 e s t a b l i s h i n g numerical values t h a t we could be 

24 comfortable w i t h as a society? 

25 A. So l e t me break t h a t i n t o two pieces. 

PAUL BACA PROFESSIONAL COURT REPORTERS 
05f5333e-5541-474f-8433-578a89d6a2fc 



Page 3966 

1 Q. That's f a i r . 

2 A. The f i r s t question, i s there a method t h a t 

3 you could use t o determine the' concentration of 

4 c h l o r i d e s { i n the p i t waste. And the answer i s yes, 

5 300.0 would r e a d i l y give you the concentration of 

6 c h l o r i d e s i n the p i t wastes. 

7 Now, the second p a r t of t h a t , which I 

8 t h i n k i s the more important p a r t , you're s t i l l not 

9 comparing apples t o apples i f you look at the 

10 con c e n t r a t i o n of p i t wastes, of c h l o r i d e s i n p i t 

11 wastes t o the concentration of c h l o r i d e s i n s o i l 

12 m a t e r i a l s , i n the s o i l surrounding t h a t . Yes, the 

13 number i s an apples t o apples comparison because you 

14 have used the same method, used the same procedure, 

15 so you get a number. But the i n t e r p r e t a t i o n of t h a t 

16 number i s what becomes problematic. 

17 What i s the number of c h l o r i d e s 

18 concentration i n t h a t p i t t h a t i s the target? To my 

19 knowledge -- I d i d n ' t s i t through a l l the hearings 

20 and procedures so I don't know -- but t o my 

21 knowledge, none of the m a t e r i a l s presented t o the 

22 Commission addressed and used the absolute 

23 concentration of c h l o r i d e s i n the p i t . 

24 Now, the other p o i n t -- again, your 

25 assumption i s what i f i t a l l f e l l apart. I s t h a t 
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1 correct? I f the p i t l i n e r f a i l e d ? 

2 Q. From a r e g u l a t o r y p o i n t of view you might 

3 want t o take the worst case scenario when you set 

4 your standards and your r e g u l a t i o n s . You might want 

5 t o not have the assumptions t h a t i t 1 s a l l 

6 f u n c t i o n i n g . 

7 A. I n answering t h a t worst case scenario, the 

8 Method SPLP i s a worst case scenario i n terms of the 

9 amount or the p o t e n t i a l of m o b i l i t y f o r s a l t s t o 

10 move, f o r c h l o r i d e t o use. Because i t uses a strong 

11 a c i d which dissolves more c h l o r i d e s than would be 

12 dissolved i n water, and so i t shows you what 

13 e s s e n t i a l l y again the maximum p o t e n t i a l m o b i l i t y of 

14 c h l o r i d e s i n those p i t contents are. I f you use 

15 3 0 0.0 and j u s t the concentration of the absolute 

16 concentration of the p i t contents, you wouldn't get 

17 the same reading. So t o understand m o b i l i t y and the 

18 worst case scenario, use an a c i d leachate, and 

19 t h a t ' s what 1312 does. 

20 Q. Okay. I n terms of s e t t i n g the corre c t 

21 l e v e l s , the c o r r e c t numbers, why wouldn't the 

22 concentration of c h l o r i d e s i n the p i t waste be of 

23 i n t e r e s t t o a r e g u l a t o r y body? 

24 A. Well, I'm not a r e g u l a t o r y body 

25 perso n a l l y , and I t h i n k the r e g u l a t o r y bodies have 
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1 been r e l y i n g on other r e g u l a t o r y agencies l i k e the 

2 EPA t o define f o r them what are the issues of. 

3 Concern. How should we approach these issues? And 

4 i n so doing have r e l i e d on the EPA methodologies 

5 t h a t they have defined as those t h a t the r e g u l a t o r y 

6 agencies would choose t o set t h e i r l i m i t s . 

7 The EPA methods f o r t h i s case have been --

8 and Dr. Neeper i d e n t i f i e d t h a t there's some concern 

9 f o r c h l o r i d e ' s m o b i l i t y and so w i t h m o b i l i t y the 

10 concern i s water, and so EPA water q u a l i t y methods j 

11 are those t h a t are used and defined f o r s e t t i n g J 

12 these l i m i t s , and so I t h i n k i t ' s the f a c t t h a t 

13 r e g u l a t o r y agencies depend on other r e g u l a t o r y j 

14 agencies t h a t define what are the l i m i t s t h a t we ! 

15 want t o use f o r concern? What are the methods- t h a t i 

16 we want t o use t o define those l i m i t s . 

17 Again, my understanding i s there's a 

18 f a i r l y l a r g e body of research t h a t uses the output | 

19 of Method 1312 i n loo k i n g at the p o t e n t i a l e f f e c t s 

2 0 on water q u a l i t y , and t h a t same body of research j 

21 does not e x i s t , my understanding, f o r j u s t the 

22 absolute value of the concentration. 

23 Q. But i f you had t o , could you give the j 

24 Commission approximate numbers i n kilograms f o r what 

25 the cur r e n t standards are i n Table 2? Could you do 
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1 t h a t t r a n s l a t i o n ? And i t goes back t o the margin of 

2 e r r o r question t h a t you d i d answer once before but 

3 I'm going t o ask i t i n a more general term. What 

4 would be your comfort l e v e l w i t h making t h a t 

5 t r a n s l a t i o n ? 

6 A. Not today I could not. I don't have any 

7 comfort l e v e l i n t r y i n g t o give you a number or a 

8 t r a n s l a t i o n today. 

9 Q. But i t could be done? 

10 A. L i m i t s could conceivably be determined, 

11 but there would be a need f o r a whole l o t more data, 

12 as you l i k e . There would be a need f o r a great deal 

13 more data t o be c o l l e c t e d t o i n t e r p r e t those, 

14 because at t h i s p o i n t we don't know what the 

15 absolute concentration of the p i t s are. A l l the 

16 data t h a t the Commission has c o l l e c t e d t o date t h a t 

17 the producers have had t o f i l e does not r e p o r t the 

18 absolute concentration of the p i t contents. The dry 

19 weights, because of the methodology t h a t ' s been 

2 0 recommended, the dry weights are not there t o be 

21 able t o t r a n s l a t e those no i n t o mass u n i t s , 

22 m i l l i g r a m s per kilogram. 

23 So there are many v a r i a b l e s t h a t would 

24 have t o be answered, many questions t h a t have t o be 

25 asked, i n order t o approach changing the u n i t s f o r 
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1 c h l o r i d e s i n Table 2 t o mass u n i t s t o r e f l e c t a 

2 con s i s t e n t u n i t of measurement a l l the way across. 

3 Q. I s t i l l have a couple more questions. So 

• 4 I understand Table 2 t o have a set measurement i n 

5 l i t e r s , m i l l i g r a m s per l i t e r ? 

6 A. Correct. 

7 Q. And above t h a t you have t o take the 

8 contents out and below t h a t you get t o keep them 

9 there. 

10 A. Right. 

11 Q. What I'm saying i s i f you j u s t take t h a t 

12 number and t r a n s l a t e d i t i n t o kilograms -- you 

13 explained t h a t you d i d n ' t l i k e the 20 times. Just 

14 t h a t number, not the data out there and everything 

15 else, but j u s t t h a t number, and then you assign t o 

16 i t what I am assuming w i l l be some margin of e r r o r , 

17 and I'm guessing t h a t t h a t ' s where you may need the 

18 data i n order t o determine your margin of e r r o r ; am 

19 I correct? 

2 0 A. That r e a l l y cannot be done on a general 

21 basis. Because of the v a r i a b i l i t y t h a t e x i s t s , you 

22 r e a l l y need s i t e - s p e c i f i c data, and having not seen 

23 the s i t e - s p e c i f i c data on these -- again, what's i n 

24 those p i t s ? Well, there's a v a r i e t y of th i n g s i n 

25 those p i t s , and the c h a r a c t e r i s t i c s are d r a m a t i c a l l y 
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1 d i f f e r e n t . Even when you are s t a b i l i z i n g and mixing 

2 i t w i t h three t o one n a t i v e s o i l , w e l l , the s o i l s i n 

3 the northwest aren't n e c e s s a r i l y l i k e the s o i l s i n 

4 the southeast. And even the s o i l s i n one pa r t of 

5 the northwest might not be l i k e the s o i l s two miles 

6 * away. 

7 So the s i t e - s p e c i f i c nature of these data 

8 are such t h a t w i thout a good b i t more s i t e - s p e c i f i c 

9 data I couldn't even assign a reasonable estimate of 

10 a margin of e r r o r . I f I d i d , I would be g u i l t y of 

11 things t h a t I would have fl u n k e d my students f o r i n 

12 my s t a t s c lass. So I can't make those kinds of 

13 things without some data t o support i t and t o give 

14 me a foundation f o r t h a t k i n d of a conversion. 

15 Q. Do you f i n d i t somewhat i r o n i c t h a t you 

16 are r e l u c t a n t t o convert numbers without 

17 s i t e - s p e c i f i c data and yet the e n t i r e hearing i s 

18 about s e t t i n g numbers without t h a t same 

19 s i t e - s p e c i f i c data? 

20 A. You are asking f o r a number conversion f o r 

21 a s p e c i f i c t a b l e t h a t has a s p e c i f i c method already 

22 done or a s u i t e of methods t h a t are already defined, 

23 and the s u i t e of those methods t h a t are defined have 

24 r e a d i l y a v a i l a b l e numbers, r e a d i l y a v a i l a b l e 

25 standard lab procedure outputs. And what you are 
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1 asking me t o do i s t o introduce a l o t of unknowns 

2 and t r y t o take t h a t number t h a t i s standardized 

3 according t o lab procedures and d i v i n e some s o r t of 

4 a conversion and I don't f i n d i t -- I'm a s o i l 

5 science, so I don't f i n d t h a t at a l l incongruous 

6 t h a t I am u n w i l l i n g t o give you a conversion because 

7 I understand what's i n s o i l , I understand how s o i l 

8 works and I understand how these methods work. 

9 And, you know, there's a p o i n t where when 

10 you look at something you say t h i s i s not equal t o 

11 t h i s . I can't get from here t o here. And w i t h the 

12 data provided i n Method 1312, because of the way i t 

13 works, you can't get from Point A t o Point B. The 

14 data i s not a v a i l a b l e . And t r y i n g t o d i v i n e some 

15 s o r t of conversion without understanding a l l the 

16 v a r i a b i l i t y t h a t e x i s t s out there and a l l the 

17 unknowns, my p r o f e s s i o n a l o p i n i o n i s t h a t ' s 

18 misguided because i t v i o l a t e s standard l a b o r a t o r y 

19 procedures, i t v i o l a t e s some of the t h i n g s again 

20 t h a t as a professor I would have sa i d , "This doesn't 

21 work" t o my grad students working on a t h e s i s , "You 

22 can't do t h i s . " And so i t v i o l a t e s standard lab 

23 procedures and v i o l a t e s some of the basic p r i n c i p l e s 

24 of science t h a t go i n t o t h i s foundation f o r the 

25 methods and how the methods work. 
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1 Q. So you t e s t i f i e d about the methods and 

2 t h a t they work and they have been used and other 

3 r e g u l a t o r y agencies used these methods, and I t h i n k 

4 i t ' s f a i r t o ask then or reveal my i n c r e d i b l e 

5 s t u p i d i t y because I do not know the answer. The 

6 number t h a t i s c u r r e n t l y set f o r m i l l i g r a m s per 

7 l i t e r , i s t h a t a number r e p l i c a t e d i n other 

8 r e g u l a t o r y agencies? I s t h a t a number -- where does 

9 the number come from, i f you know? 

10 A. I do not know the source of t h a t number 

11 and I have not reviewed -- I could t e l l you maybe 

12 what the acceptable c h l o r i d e contents are i n 

13 d r i n k i n g water but t h a t r e a l l y i s not relevant t o 

14 p i t contents. So I do not know the source of t h a t 

15 number. 

16 Q. So l e t me be c l e a r . When you say we may 

17 r e l y on a l l t h i s methodology and the h i s t o r y of t h i s 

18 t e s t , t h a t does not n e c e s s a r i l y r e f e r t o the ac t u a l 

19 number t h a t ' s been proposed i n the data? 

20 A. That i s c o r r e c t . However, i f you changed 

21 the method you s t i l l wouldn't have the a b i l i t y t o 

22 i n t e r p r e t the number. 

23 Q. You answered my questions. I appreciate 

24 i t . Thank you, Madam Chair. 

25 CHAIRPERSON BAILEY: Mr. Fort? Do you 
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1 have questions? 

2 MR. FORT: No, ma'am. 

3 CHAIRPERSON BAILEY: Dr. B a r t l i t ? Do you 

4 have questions? 

5 DR. BARTLIT: No, ma'am. 

6 CHAIRPERSON BAILEY: Mr. Bruce? I s he 

7 here? 

8 MR. SMITH: Just t o make i t c l e a r , you 

9 o f f e r e d the o p p o r t u n i t y t o cross t o Mr. Fort, and I 

10 t h i n k he has already sa i d he d i d n ' t f i l e a no t i c e 

11 w i t h the Commission and I t h i n k t h a t would foreclose 

12 him from the o p p o r t u n i t y t o cross-examine. 

13 CHAIRPERSON BAILEY: • Okay. Then i t ' s time 

14 f o r the commissioners t o ask t h e i r questions. 

15 Commissioner Balch? 

16 DR. BALCH: Good afternoon, Dr. Robinson. 

17 THE WITNESS: Good afternoon. 

18 DR. BALCH: I f I may say, Clay i s an 

19 appropriate f i r s t name f o r a s o i l s c i e n t i s t . 

20 THE WITNESS: Some have noted my a l t e r ego 

21 i s Dr. D i r t and my lic e n s e p l a t e on my p l a t e i s Dr. 

22 D i r t . You can go d o c t o r d i r t . o r g and f i n d fun ' 

23 a c t i v i t i e s w i t h s o i l f o r your k i d s . 

24 DR. BALCH: I w i l l keep t h a t i n mind. I'm 

25 going t o probably be asking you the same question, 
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1. although most of them w i l l be asked so t h a t I can 

2 then ask my follow-ups so you w i l l have t o be 

3 p a t i e n t w i t h t h a t . 

4 THE WITNESS: Okay. 

5 DR. BALCH: Also I have a background i n 

6 physics, so I apologize, I am the one who 

7 recommended we move t o one t a b l e because I wanted t o 

.8 lump ev e r y t h i n g i n t o one s i n g l e homogeneous mass. 

9 The reason f o r t h a t confusion perhaps i s 

10 the mixing. You close the p i t , you mix i t three t o 

11 one w i t h s o i l . That could be n a t i v e or i t could 

12 have come somewhere else. You don't know wheire. 

13 You mix i t w i t h the dry p i t contents so you don't 

14 r e a l l y have f r e e l i q u i d s when you are doing the 

15 mixing, or you shouldn't anyway. I t ' s supposed t o 

16 pass the p a i n t f i l t e r t e s t before you mix the up t o 

17 three t o one s o i l i n w i t h i t . So t o my mind, I'm 

18 t h i n k i n g .that's e s s e n t i a l l y a s o i l w i t h some 

19 contamination i n i t . 

20 THE WITNESS: Okay. 

21 DR. BALCH: That was the m o t i v a t i o n f o r 

22 t r y i n g t o s i m p l i f y the t a b l e s down t o one and have a 

23 s i m i l a r standard f o r a contaminant t h a t ' s f r e e on 

24 the surface of the s o i l versus a contaminant t h a t ' s 

25 mixed i n w i t h what I presume t o be a s o i l as w e l l . 
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1 So I t h i n k from your d i r e c t and cross-examination 

2 you are saying t h a t p i t contents mixed w i t h s o i l i s 

3 not r e a l l y s o i l . 

4 THE WITNESS: They c e r t a i n l y would share 

5 some s i m i l a r c h a r a c t e r i s t i c s , p h y s i c a l 

6 c h a r a c t e r i s t i c s . The chemical c h a r a c t e r i s t i c s are 

7 going t o be much d i f f e r e n t because of the nature of 

8 the p i t contents, and even some of the phys i c a l 

9 c h a r a c t e r i s t i c s may be much d i f f e r e n t because of the 

10 nature of the d r i l l i n g f l u i d s used. 

11 DR. BALCH: So what we are i n t e r e s t e d i n 

12 here, and the models and other testimony t h a t was 

13 given before were p r i m a r i l y due t o t r a n s p o r t by 

14 i n f i l t r a t i o n . So you have some f l u i d landing on the 

15 surface of the area above the waste or the p i t . 

16 That water would per c o l a t e down, p i c k up s a l t s and 

17 t r a n s p o r t them down towards a water t a b l e or 

18 something l i k e t h a t . So the concern t h a t we r e a l l y 

19 had i s not n e c e s s a r i l y w i t h the p i t contents, I 

20 t h i n k you c o r r e c t l y s t a t e d , but w i t h what comes out 

21 the bottom of the p i t contents. 

22 I be l i e v e you answered Mr. Dangler's 

23 question by saying t h a t you could not sp e c i f y a 

24 r a t i o of s a l t i n a p i t waste versus what comes out 

25 of the i n f i l t r a t i o n . 
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1 THE WITNESS: I t h i n k t h a t ' s a c o r r e c t 

2 understanding of what I said. 

3 DR. BALCH: And f u r t h e r , and I'm t r y i n g t o 

4 c l a r i f y t h i s i n my head, the a c i d used i n the 1312 

5 t e s t i n g would give you a worst case scenario. That 

6 would be the maximum amount of c h l o r i d e t h a t could 

7 leach out of the m a t e r i a l given an amount of water 

8 f a l l i n g through. 

9 THE WITNESS: That's c o r r e c t . I t would be 

10 more than water could leach out. 

11 DR. BALCH: Do you have a f e e l f o r how 

12 much more? Just i n a generic sense, general s o i l ? 

13 THE WITNESS: S o i l s i n t h i s area -- so I 

14 w i l l do i t r e g i o n a l l y . Semiarid and a l l the s t a t e 

15 of New Mexico i s e i t h e r semiarid or a r i d i n terms of 

16 s o i l c h a r a c t e r i z a t i o n s and c l a s s i f i c a t i o n s . Most of 

17 the s t a t e i s a desert, r i g h t ? That's not t r u e w i t h 

18 some of the mountains. Some of the mountains are 

19 not semiarid and a r i d . That's why you have nice 

2 0 trees growing up there. 

21 So these s o i l s i n a r i d and semiarid 

22 regions are a l k a l i n , and many of them are 

23 calcareous. The pH i s high and they have a l o t of 
24 calcium carbon compounds l i k e c a l i c h e or gypsum i n 

25 them. Calcium i s a strong c a t i o n . Chloride i s an 
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1 anion. When you put them i n the room together they 

2 l i k e t o play w i t h each other and hold on t o each 

3 other p r e t t y s t r o n g l y , a l i t t l e more s t r o n g l y than 

4 water can g e n e r a l l y d i s s o l v e . Sodium c h l o r i d e i s 

5 very soluble and moves r e a d i l y . Calcium c h l o r i d e i s 

6 not as sol u b l e ; i t does not move as r e a d i l y . 

7 Now, i f you have mixed your p i t contents 

8 w i t h n a t i v e s o i l s or even sub s o i l s t h a t have t h i s 

9 high amount of calcium, the calcium and the c h l o r i d e 

10 form some p r e c i p i t a n t s , they form some s a l t s t h a t 

11 are s p a r i n g l y s o l u b l e . They are soluble but they're 

12 not h i g h l y s o l u b l e . You mix i t i n water, some of 

13 those w i l l come o f f but not a l l of them. You add 

14 the a c i d e x t r a c t a n t , a l l of those guys s p l i t up. 

15 And there are other cations t h a t are present t h a t 

16 would match up w i t h the c h l o r i d e s as w e l l . You mix 

17 i t w i t h water and not a l l of those come apart. You 

18 mix i t w i t h a strong a c i d , a l l the of those come 

19 out. 

20 So again, there's so many d i f f e r e n t 

21 v a r i e t i e s of s o i l s . I f you have a sand, t h a t ' s not 

22 going t o be a b i g d i f f e r e n c e because sand doesn't 

23 have a b u f f e r i n g capacity t o hold much of the 

24 calcium or the c h l o r i d e . You mix i t w i t h a na t i v e 

5 25 s o i l t h a t has a l o t of c l a y i n i t or c a l i c h e and the 
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1 number skyrockets. So i t could be about the same i f 

2 you are deali n g w i t h something t h a t ' s p r e t t y sandy 

3 t o several -- a few orders of magnitude i f you are 

4 de a l i n g w i t h t h a t c l a y . Because i f you j u s t run 

5 water through t h a t , i t ' s got a high calcium 

6 carbonate; c a l i c h e w i t h clays, you don't get a. whole 

7 l o t c h l o r i d e s coming out the bottom because the 

8 calcium h i s h o l d i n g on t o i t . You mix t h a t s t u f f 

9 w i t h a strong a c i d , a l l of t h a t dissolves. 

10 And we have some s o i l s i n t h i s area t h a t 

11 would have 50,000 p a r t s per m i l l i o n calcium. So you 

12 match t h a t up, t h a t w i l l hold on t o approximately 

13 50,000 p a r t s per m i l l i o n c h l o r i d e s , one-to-one 

14 roughly -- not e x a c t l y , because -- p r e t t y close. 

15 Calcium i s 40 and c h l o r i d e i s 35, so approximately 

16 one-to-one. 

17 So you run water, reagent water through 

18 t h a t , you don't get a l o t of c h l o r i d e coming out the 

19 bottom. You put i t i n a strong acid, a l l of t h a t 

20 comes out e s s e n t i a l l y . So you could have again 

21 several orders of magnitude d i f f e r e n c e i n the amount 

22 of c h l o r i d e t h a t comes out the bottom using water or 

23 using a c i d . 

24 DR. BALCH: A l l r i g h t . So perhaps i f you 

25 would be w i l l i n g t o say conserva t ive t o what l eve l ? 
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1 Just use a d e s c r i p t i v e a d j e c t i v e and not give a 

2 number t o i t ? S l i g h t l y ? Very? Somewhat? 

3 Conservative as f a r as the estimate of mobile 

4 c h l o r i d e using the a c i d t e s t i n t y p i c a l New Mexico 

5 s o i l , w i t h p i t contents mixed i n . 

6 THE WITNESS: I f you use the acid t e s t , 

7 1312, i t i s an extremely conservative t e s t because 

8 i t d r a m a t i c a l l y overestimates the amount of c h l o r i d e 

9 t h a t ' s going t o be a v a i l a b l e t o leach under 

10 r a i n f a l l . 

11 DR. BALCH: Now, clay, I believe t h a t most 

12 of the p i t waste t h a t would be bur i e d i s going t o be 

13 non-hydrocarbon d r i l l i n g f l u i d because there's 

14 hydrocarbon l i m i t s t o what can be buried. That's 

15 going t o most l i k e l y have at l e a s t some component of 

16 bentonite clays added t o i t , so I'm very curious 

17 about the same k i n d of discussion we j u s t made about 

18 the n a t i v e s o i l s i n regards t o a c l a y - r i c h mixed 

19 contaminant and s o i l m a t e r i a l . 

20 THE WITNESS: Go back t o t h i s idea. Those 

21 clays t h a t are used i n d r i l l i n g muds have a 

22 tremendous amount of surface area, both e x t e r n a l and 

23 i n t e r n a l because you can have access t o those layers 

24 of the c l a y i n between those. So again, as a frame 

25 of reference, i f you took 100 grams, t h a t ' s about a 
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1 l i t t l e less than a quarter of a pound of sand, and 

2 you could take every one of those p a r t i c l e s and l a y 

3 i t out f l a t , i t might have enough surface area t o 

4 cover about h a l f of t h i s desk, t h i s t a b l e , because 

5 sands are b i g p a r t i c l e s . They don't have much space 

6 on them. 

7 I f you took the s i l t , the next smallest 

8 size p a r t i c l e s , and you spread them out, l a i d them 

9 out f l a t , 100 grams of s i l t , you might have enough 

10 t o cover roughly t h i s room i n terms of surface area. 

11 I f you take what would be k i n d of a 

12 standard c l a y m a t e r i a l , i t might cover a ba s k e t b a l l 

13 court i f you could take every one of those p a r t i c l e s 

14 and l a y i t out. 

15 But i f you take one of. those d r i l l i n g 

16 muds, you are g e t t i n g close t o a f o o t b a l l f i e l d of 

17 surface area, and every b i t of t h a t surface area i n 

18 these kinds of clays i s charged and i t has the 

19 a b i l i t y t o hold on t o cations l i k e calcium, l i k e 

2 0 potassium, l i k e magnesium, and those guys are 

21 charged. So i t ' s a l i t t l e b i t l i k e t a k i n g magnets 

22 and s t i c k i n g them together. This one holds on t o 
23 t h i s one but then something else can get stuck out 

24 here. 

25 So you have a n e g a t i v e l y charged c l a y 
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1 p a r t i c l e and a p o s i t i v e l y charged c a t i o n and a 

2 n e g a t i v e l y charged i o n and you s t a r t b u i l d i n g these 

3 out. So a l o t of the c h l o r i d e can be held and 

4 attached t o those p a r t i c l e s . 

5 DR. BALCH: Free chlor i d e ? And i f you 

6 apply i n f i l t r a t e d water t o that? 

7 THE WITNESS: And I'm g e t t i n g t o t h a t 

8 p o i n t . So t h a t determines, at l e a s t t o a degree, 

9 some of the s o l u b i l i t y of these c h l o r i d e s t h a t are 

10 present i n t h a t s o i l because some of them are not 

11 going t o be fr e e when you add water because they are 

12 adsorbed. They are being held too t i g h t l y f o r the 

13 water t o l e t go of them because of the e l e c t r i c a l 

14 double l a y e r , the e l e c t r i c a l charges t h a t are i n 

15 place. 

16 So some of those are not going t o be 

17 released when you add water because they are bound, 

18 p h y s i c a l l y bound t o the s t r u c t u r e of the s o i l and 

19 the cations t h a t are present. 

20 DR. BALCH: Which i s why when you k i l n - d r y 

21 c l a y you have t o have much higher temperatures. 

22 THE WITNESS: Yes. Again, you get ki n d of 

23 the same t h i n g though when you add d i s t i l l e d water 

24 versus some of these -- versus the e x t r a c t a n t , the 

25 a c i d e x t r a c t a n t . D i s t i l l e d water, deionized water, 
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1 no anions or cations i n i t u n t i l you mix i t w i t h the 

2 s o i l or the media. Your aci d e x t r a c t a n t i s 60 

3 percent s u l f u r i c , 4 0 percent n i t r i c a c i d . That 

4 means you have sulphate, which i s a very strong 

5 anion, h i g h l y a c t i v e , w i t h two negative charges. I f 

6 I'm l o s i n g everybody else, I'm sorry. 

7 DR. BALCH: I'm f o l l o w i n g you. That's a l l 

8 t h a t ' s important. 

9 THE WITNESS: We are t a l k i n g science here. 

10 So n i t r a t e i s an anion, r e a c t i v e , one negative 

11 charge. When you put such a strong concentration of 

12 anions together i n the same place, they become the 

13 b u l l i e s i n the room and they k i c k a l l the c h l o r i d e s 

14 o f f t h a t were being held t o those cations and s o i l 

15 p a r t i c l e s . They k i c k them a l l o f f and they take 

16 t h e i r place. So now those, the c h l o r i d e s , are out 

17 i n the s o i l s o l u t i o n and they are going t o leach. 

18 Because the n i t r a t e s and the sulphates i n the acid 

19 m a t e r i a l kicked them o f f the sides. 

20 So i n essence i t ' s a s i m i l a r r e s u l t as t o 

21 what happened when you used t h a t w i t h the high 

22 calcium carbonate s o i l . You w i l l get again probably 

23 a few orders of -- at l e a s t a m u l t i p l e s more 

24 c h l o r i d e t h a t comes o f f w i t h the a c i d and maybe as 

25 much as ten times as much or more, and t h a t ' s k i n d 
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1 of a b a l l p a r k , but you are going t o get 

2 s i g n i f i c a n t l y more c h l o r i d e t h a t comes o f f even of 

3 those p i t contents w i t h d r i l l i n g mud i n them w i t h 

4 a c i d than you would w i t h water. 

5 So again, t h a t 1312 becomes an extremely 

6 conservative t e s t because i t v a s t l y overestimates 

7 the amount of c h l o r i d e t h a t ' s r e a l l y going t o move 

8 i n the s o l u t i o n . 

9 DR. BALCH: So the ch l o r i d e s t h a t are i n 

10 the c l a y components of the mixed s o i l m a t e r i a l are 

11 l a r g e l y immobile f o r water? 

12 THE WITNESS: Many of them, yeah. 

13 Chlorides are very seldom present or anions are very 

14 seldom present i n s o i l w ithout cations t o match up 

15 w i t h them. So i t ' s the combination of the cations 

16 held t o the s o i l and the anions held t o the cations 

17 t h a t causes them t o become less mobile e s p e c i a l l y i n 

18 s o i l w i t h a small amount of clay. Doesn't say they 

19 are not mobile but less mobile w i t h the d r i l l i n g 

20 muds than w i t h the standard s o i l , i f we use whatever 

21 standard s o i l i s . 

22 DR. BALCH: A l l r i g h t . So going back t o 

23 what's coming out the bottom under a normal 

24 i n f i l t r a t i o n or even a worst case i n f i l t r a t i o n 

25 scenario, the 300.0 t e s t , where they put, I t h i n k 

PAUL BACA PROFESSIONAL COURT REPORTERS 
05f5333e-5541-474f-8433-578a89d6a2fc 



Page 3985 
1 you said 20 times or ten times the amount of 

2 water --

3 THE WITNESS: Ten times.-

4 DR. BALCH: -- through by weight, and 

5 t h a t ' s the sample t h a t you're l o o k i n g at and t h a t ' s 

6 considered t o be a reasonable estimate of u l t i m a t e 

7 maximum i n f i l t r a t i o n response? 

8 THE WITNESS: No, t h a t has nothing t o do 

9 a c t u a l l y w i t h p r e c i p i t a t i o n or c h a r a c t e r i s t i c s . 

10 That's j u s t an e x t r a c t i o n technique. And the 

11 purpose of t h a t u l t i m a t e l y i s t o make sure you have 

12 enough s t u f f t h a t comes out the bottom t o be able t o 

13 run through your instrument and do the analysi s . 

14 DR. BALCH: So i t ' s o v e r k i l l ? 

15 THE WITNESS: I t ' s o v e r k i l l . 

16 DR. BALCH: General c u r i o s i t y . I looked 

17 at den s i t y of s o i l s but what's the mass of a l i t e r 

18 of s o i l ? 

19 THE WITNESS: We don't u s u a l l y t a l k about 

20 i t i n l i t e r s . The t r a d i t i o n a l u n i t s f o r d e f i n i n g 

21 d e n s i t y of s o i l , i t ranges depending on the t e x t u r e 

22 from about 1.1 grams per cubic centimeter, and 

23 t h a t ' s a dry s o i l . S o i l s c i e n t i s t s always t a l k 

24 about dry s t u f f . Engineers w i l l do other weird 

25 s t u f f w i t h t h a t and make i t wet because they want t o 
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1 know how much i t w i l l weigh when they haul i t away, 

2 but s o i l s c i e n t i s t s are concerned about t h a t dry 

3 weight so 1.1 up t o a sand i t might be about 1.6 

4 grams per cubic centimeter or megagrams per cubic 

5 meter and you have no idea-what t h a t means so l e t me 

6 t r y t o f i n d one t h a t ' s more appropriate. 

7 I f you have a cubic f o o t of s o i l , so 

8 t h a t ' s going t o weigh 75 t o about 100 pounds and 

9 t h a t ' s the dry bulk d e n s i t y of the s o i l . So i f you 

10 have a f o o t of s o i l , one f o o t by one f o o t by one 

11 f o o t , somewhere between about 70 and 100 pounds i s 

12 approximately what t h a t would weigh before you add 

13 any water t o i t . I n t h a t same rough amount of s o i l , 

14 probably depending on the s o i l , i t w i l l take two t o 

15 f o u r inches of r a i n f a l l t o get t h a t amount of s o i l 

16 from r e a l l y dry t o wet. 

17 DR. BALCH: I t h i n k t h a t answered my 

18 question. 

19 CHAIRPERSON BAILEY: Do you have many 

2 0 more? 

21 DR. BALCH: Just a couple more. I'm 

22 p r e t t y close here. I b e l i e v e t h a t you r e p l i e d t o 

23 Mr. Jantz t h a t you couldn't r e a l l y use Method 300.0 

24 f o r the mixed waste a p p r o p r i a t e l y i n a r e g u l a t o r y 

25 sense. You would be v i o l a t i n g l a b o r a t o r y standards 
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1 set by EPA. 

2 THE WITNESS: The EPA l a b o r a t o r y standards 

3 are about water q u a l i t y . So i f your i n t e r e s t i s i n 

4 water q u a l i t y , t h a t ' s the process you would use. I f 

5 you wanted t o know the absolute concentration, you 

6 could use 3 0 0.0. But again, t h a t ' s not as 

7 conservative as the Method 1312 because 300.0 j u s t 

8 uses water so i t ' s a less conservative method than 

9 1312'is. 

10 DR. BALCH: Let's say we have a worst case 

11 scenario using 1312. We have one l i t e r of 2500 

12 m i l l i g r a m s per l i t e r c h l o r i d e water come out of the 

13 bottom of the p i t waste. What's the impact of t h a t 

14 on the s o i l ? What k i n d of concentration w i l l you 

15 have? 

16 THE WITNESS: How much? 

17 DR. BALCH: 2500 m i l l i g r a m s per l i t e r 

18 which i s the proposed l i m i t i n the r e g u l a t i o n . 

19 THE WITNESS: You have 2500 m i l l i g r a m s per 

20 l i t e r t h a t comes out the bottom, what i s the impact 

21 on the s o i l ? 

22 DR. BALCH: You have a l i t e r of t h a t . 

23 What's the impact of t h a t on a kilogram of s o i l ? 

24 What's the concentration? 

25 THE WITNESS: Hang on j u s t a minute. I 
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1 have t o t h i n k about my math f o r a moment. 

2 DR. BALCH: We get t o ask questions t h a t 

3 are harder than the. lawyers . 

4 THE WITNESS: That s okay. The impact on 

5 one kilogram of s o i l i s going t o be -- on the 

6 concentration of c h l o r i d e i n t h a t one kilogram of 

7 s o i l i s f a i r l y i n s i g n i f i c a n t , r i g h t ? Because you 

8 have put 2500 m i l l i g r a m s p e r " l i t e r or 25,000 

9 m i l l i g r a m s per l i t e r i n t h a t one kilogram of s o i l 

10 underneath the p i t . But i n r e a l i t y , you are dealing 

11 w i t h a much l a r g e r volume of s o i l and t h a t once you 

12 get i t there, i f there's any l i q u i d at a l l you w i l l 

13 have a l i t t l e b i t of dis p e r s i o n , and so t h a t e f f e c t 

14 begins t o be ameliorated a l i t t l e b i t as the 

15 c h l o r i d e s begin t o move out a l i t t l e b i t i n a l l 

16 d i r e c t i o n s . 

17 And I t h i n k the r e a l issue there, though, 

18 other than the e f f e c t on the one kilogram of s o i l i s 

19 a p r a c t i c a l issue. I f t h a t one kilogram of s o i l 

20 t h a t ' s been a f f e c t e d by 25,000 m i l l i g r a m s per l i t e r 

21 i s below a p i t t h a t ' s been removed and whatever, i f 

22 i t was above t h a t , i t ' s been remediated and removed 

23 and t h a t ' s not an issue. So i f you are j u s t 

24 underneath the l i m i t , you've got 24,999, we can 

25 leave i t there. What do we do? We cover i t w i t h 
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1 f o u r f e e t of m a t e r i a l and put something on the top j 

2 t o revegetate. Background l e v e l of the t o p s o i l or 

3 one f o o t . j 

4 Now you have something t h a t ' s 25,000 j 

5 m i l l i g r a m s per l i t e r t h a t ' s four f e e t below the j 

6 surface. It's not going to have any -- doesn't I 

7 r e a l l y have any impact on p l a n t growth because you 

8 are p l a n t i n g the v e g e t a t i o n on something t h a t ' s f o u r J 

9 fe e t away. The number of times i n the curr e n t J 
j 

10 climate t h a t we are going t o have p r e c i p i t a t i o n t o | 

11 get enough water through the four f e e t of overburden 1 

12 down t o where the 25,000 m i l l i g r a m s per l i t e r i s and 

13 cause i t t o move down i n t h i s current climate where I 

14 the s o i l s spend nine months of t h e i r year almost a i r j 

15 dry," i t ' s going t o have very l i t t l e environmental 

16 impact when you cover i t w i t h four f e e t of m a t e r i a l . 

17 DR. BALCH: Let me phrase t h a t j u s t a 
! 

18 l i t t l e b i t d i f f e r e n t l y . A l o t of the d i r e c t J 

19 testimony i n t h i s case has had t o do w i t h the f a t e j 

20 of c h l o r i d e s t h a t get below the p i t waste. So j 

21 there's various models or s c i e n t i f i c i n t e r p r e t a t i o n s [ 
l 

22 of what happens and how much comes out the bottom, | 

23 and then what comes out the bottom i s then a p p l i e d J 

24 t o a couple of d i f f e r e n t modeling techniques t o | 

25 demonstrate i t s t r a n s p o r t . So we are maybe a l i t t l e j 
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1 less worried about upward movement than downward 

2 movement. 

3 So I t h i n k my b e t t e r question might be how 

4 many l i t e r s of the 2500 m i l l i g r a m s of f l u i d can f i t 

5 i n t o t h a t kilogram- of the a c t u a l s o i l , r e a l d i r t , 

6 not the mixed s o i l . • So i t ' s going t o be a sub s o i l . 

7 THE WITNESS: There are several components 

8 t o t r y i n g t o answer t h a t question, and a l o t of 

9 assumptions t h a t would have t o go i n . I'm w i l l i n g 

10 t o do the math. I t w i l l take a long time though. 

11 But conceptually, l e t me t r y t o address the 

12 question. 

13 Page 41, the t a b l e s . Say 20,000 i s the 

14 l i m i t f o r a water t a b l e t h a t ' s g reater than 100 fe e t 

15 from the surface. That's the l i m i t I see i n Table 

16 1. That means between the bottom of the p i t and the 

17 surface of a water t a b l e there's approximately --

18 say 96 f e e t of m a t e r i a l , r i g h t ? We bur i e d i t and 

19 put fou r f e e t on top of i t . We w i l l use the easy 

20 t h i n g , 100 f e e t . 

21 There's 100 f e e t of s o i l m a t e r i a l above 

22 the water t a b l e . You have got a p i t and t h a t 

23 m a t e r i a l j u s t below i t , t e s t e d i t -- t h a t was 

24 20,000, so say we w i l l put i t at 20,000 mi l l i g r a m s 

25 per l i t e r . I f you have the water t o d r i v e i t down, 
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1 and some of the models t h a t I looked at made 

2 assumptions t h a t f o r t h i s c l imate are not 

3 appropriate, and I'm not here t o t e s t i f y about 

4 models but I d i d look at some of them. Some of them 

5 assume t h a t water i s going t o move down so they 

6 a c t u a l l y had the negative s o i l water contents i n .the 

7 surface i n order t o allow enough water t o f i l l the 

8 model t o make s t u f f go down. 

9 So u n t i l we have the next i c e age and t h i s 

10 i s a t r o p i c a l f o r e s t , we are not l i k e l y t o see much 

11 a v a i l a b i l i t y of water without p r e f e r e n t i a l flow t o 

12 force anything down. And even i f we have t h a t , we 

13 have 100 f o o t of m a t e r i a l through which t h i s 25,000 

14 or 20,000 m i l l i g r a m s per l i t e r c h l o r i d e i s going t o 

15 be dispersed, so the concentration i s going t o drop 

16 as i t goes down. 

17 Then on top of t h a t , the chemistry of the 

18 s o i l . They have got calcium, potassium, magnesium 

19 and sodium, so some of t h a t c h l o r i d e i s going t o 

20 p r e c i p i t a t e , and I don't know t h a t any of the 

21 models, at l e a s t the ones t h a t I b r i e f l y reviewed, 

22 addressed the chemistry of what happens i n the s o i l 

23 as those c h l o r i d e s go down. Because some of them 

24 are going t o p r e c i p i t a t e . 

25 DR. BALCH: I am r e a l l y more asking your 
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o p i n i o n as a s o i l s c i e n t i s t . ; 

2 CHAIRPERSON BAILEY: Let's hear t h a t a f t e r j 

3 a 15-minute break. 
j 

4 (Note: The hearing stood i n recess at j 

5 
i 

2:51 t o 3:00.) • j 
j 

6 CHAIRPERSON BAILEY: I believe 
\ 

7 

8 

Commissioner Balch, you were questioning the | 

1 
witness. 

9 DR. BALCH: I was. I have t o admit I got j 

10 
i 

a l i t t l e c a r r i e d away because I always l i k e t o J 
i 

11 i n t e r r o g a t e b r i g h t minds under oath. i 
1 

12 
1 

THE WITNESS: Thank you. I w i l l take t h a t | 

13 I 
as a compliment. I wanted t o c l a r i f y something. I 

14 1 
DR. BALCH: That's okay. A c t u a l l y , I j u s t j 

15 have two quick questions r e a l l y . I n your I 
1 | 

16 estimation, 1312 is a very conservative way to \ 

17 estimate the p o t e n t i a l mobile c h l o r i d e s and p i t 1 

18 i 
contents? , j 

19 THE WITNESS: I t i s . j 
i 

20 1 
DR. BALCH: Second question, and i t eluded | 

21 me. j 

22 THE WITNESS: While you are t h i n k i n g , I . ! 
| 

23 1 
t h i n k I misspoke because we were bounced between j 

i 
24 1 

Table 1 and Table 2. I n Table 2 on Page 41 of the j 

25 
j 

NMOGA E x h i b i t 20 we have 2500 m i l l i g r a m s per l i t e r J 

| 
i 
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1 and t h a t ' s what you were t a l k i n g about coming out as 

2 the l i m i t . That would be 25 t o 50 f e e t below a 

3 tr e n c h or p i t . I d i d the math f o r you j u s t f o r a 

4 moment so i f you have t h a t one cubic f o o t of s o i l 

5 and you put 2500 m i l l i g r a m s per kilogram of c h l o r i d e 

6 i n i t , i n t h a t one cubic f o o t of s o i l when you 

7 dispersed i t , the conc e n t r a t i o n would only be 62 

8 m i l l i g r a m s per kilogram. 

9 DR. BALCH: My other question has t o do 

10 w i t h the number of t a b l e s . I n your opinio n i s there 

11 any way t o t r e a t t h i s as one t a b l e or are we r e a l l y 

12 stuck w i t h the dual u n i t s systems? We can't make i t 

13 Table 1 t h a t only deals w i t h m i l l i g r a m s per l i t e r i n 

14 c h l o r i d e s and we can't make a Table 2 t h a t deals 

15 w i t h m i l l i g r a m s per kilogram f o r c h l o r i d e s . 

16 THE WITNESS: That's c o r r e c t . Given the 

17 t e s t i n g methods t h a t are here and given the purposes 

18 I t h i n k t h a t the Commission has, and again, I'm 

19 p u t t i n g some motives on you, I don't t h i n k t h a t you 

20 can f e a s i b l y combine these t a b l e s . I t seems t o me 

21 they have a d i f f e r e n t purpose and the Commission has 

22 a d i f f e r e n t purpose. 

23 DR. BALCH: So i f you went t o EPA and 

24 said, "How do I t e s t t h i s m a t e r i a l , which i s a mixed 

25 p i t waste w i t h s o i l , " they would t e l l you t o go t o 
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1 1312? 

2 THE WITNESS: I f the concern i s water 

3 q u a l i t y . 

4 DR. BALCH: Thank you. That's a l l my 

5 questions. 

6 COMMISSIONER BLOOM: Good afternoon. Just 

7 i n terms of background, having a standard expressed 

8 as m i l l i g r a m s per l i t e r , what does t h a t t e l l us 

9 about -- are you saying t h a t ' s m o b i l i t y ? What more 

10 do we know about m o b i l i t y because i t ' s expressed i n 

11 m i l l i g r a m s per l i t e r ? 

12 THE WITNESS: Again, t h i s i s a leach t e s t , 

13 and t h a t ' s the concept of a leach t e s t i s you are 

14 pouring something i n , i n t h i s case a strong acid, 

15 and i t ' s d e f i n i n g e s s e n t i a l l y the upwards bounds of 

16 how much of the c h l o r i d e i n the p i t contents could 

17 be mobile under the worst circumstances. 

18 COMMISSIONER BLOOM: Okay. I t h i n k t h a t ' s 

19 my l a s t question. I was r e a l l y i n t e r e s t e d i n why we 

2 0 needed a separate t e s t but Dr. Balch went i n t o t h a t 

21 w i t h some degree of depth, so thank you. 

2 2 CHAIRPERSON BAILEY: I have a couple of 

23 questions. On Page 34 of NMOGA E x h i b i t No. 20, the 

24 reference was made t o the use of Method EPA SW-846 

25 Method 1312. That was brought out or other EPA 
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1 leaching procedures. But I would l i k e f o r you t o go 

2 t o the page j u s t before t h a t t h a t i n d i c a t e s t h a t 

3 t h a t p a r t i c u l a r t e s t had t o do w i t h the on - s i t e 

4 trench b u r i a l of waste. The Table 2 as presented on 

5 Page 41 makes no d i s t i n c t i o n between o n - s i t e trench 

6 b u r i a l s and in-place b u r i a l s , so i f y o u ' l l go t o 

7 Page 32, as Ms. Gerholt p o i n t e d out, the t h i r d l i n e 

8 from the bottom, the anal y s i s t h a t was referenced 

9 f o r in-place b u r i a l s was 300.1. I would l i k e t o 

10 hear one succinct answer as t o why we should use the 

11 leach system t h a t ' s referenced i n the trench b u r i a l s 

12 as opposed t o the 300 method t h a t ' s referenced i n 

13 the i n - s i t e in-place b u r i a l s . 

14 THE WITNESS: I ' l l t r y t o be succinct i n 

15 two p a r t s . The reference on Page 32 t o Method 

16 300.1, t h a t i s not the c o r r e c t method t o use. 

17 CHAIRPERSON BAILEY: I understand t h a t . 

18 THE WITNESS: So t h a t i s i n a p p r o p r i a t e . 

19 CHAIRPERSON BAILEY: But the appropriate 

20 one i s 300.0, correct? 

21 THE WITNESS: Yes, 3 00.0 would work. Now, 

22 l e t me also c a l l your a t t e n t i o n t o the follow-ups, 

23 and I'm not addressing l i m i t s f o r the sake of l i m i t s 

24 but t o note t h a t i n those two d i f f e r e n t methods t h a t 

25 were proposed f o r in-place b u r i a l and f o r trench 
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1 b u r i a l , when they use d i f f e r e n t methods they also 

2 used d i f f e r e n t l i m i t s , and the l i m i t w i t h the 1312 

3 which i s a more conservative method, they showed a 

4 higher c h l o r i d e l i m i t because again, i t understands 

5 t h a t the a c i d i s going t o di s s o l v e more of the 

6 c h l o r i d e . 

7 I t ' s the Commission's r e s p o n s i b i l i t y , as I 

8 understand i t , t o decide whether you have one or two 

9 t a b l e s . As long as you have a d i f f e r e n t purpose f o r 

10 those t a b l e s i t ' s my p r o f e s s i o n a l o p i n i o n t h a t you 

11 need two, because they have a d i f f e r e n t purpose and 

12 you are measuring d i f f e r e n t m a t e r i a l s . That's about 

13 as succinct as I can get. 

14 CHAIRPERSON BAILEY: We have heard q u i t e a 

15 b i t about EPA SW-846 followed by Method 1312 which 

16 i s SPLP. There was a touch of 8015M and 8021B but 

17 are there other methods -- i s there an a l t e r n a t i v e 

18 t o what you have presented today f o r measurement of 

19 c h l o r i d e s t h a t would give us a the m i l l i g r a m s per 

20 kilogram? 

21 THE WITNESS: C e r t a i n l y there are. Again, 

22 i f the Commission chose, 300.0 could be used t o 

23 determine a u n i t i n m i l l i g r a m s per kilogram of 

24 c h l o r i d e s . I t i s a less conservative approach, and 

25 again, the leaching models t h a t the Commission has 
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1 seen, they were using -- they are based on those 

2 worst case scenario i n Method 1312 SPLP. Their 

3 l a b o r a t o r i e s have a v a r i e t y of methods t h a t could be 

4 used t o determine c h l o r i d e s and r e p o r t the r e s u l t s 

5 i n m i l l i g r a m s per kilogram, so t h a t ' s the simple 

6 answer t o t h a t because methods are j u s t e x t r a c t i o n 

7 and an a l y s i s . So yes, there are methods t h a t would 

8 do an e x t r a c t i o n , do the analysis and present a 

9 r e s u l t of c h l o r i d e i n m i l l i g r a m s per kilogram. 

.10 I f the Commission's i n t e n t i s t o have the 

11 most conservative approach, then those standard --

12 the Method 1312 i s more appropriate and i t has --

13 you know, i t gives m i l l i g r a m s per l i t e r . But I've 

14 got a methods book over there t h a t has several 

15 a l t e r n a t i v e methods f o r determining c h l o r i d e s . 

16 CHAIRPERSON BAILEY: Yes, because we have 

17 been given a l i m i t e d number and I'm curious i f there 

18 aren't other appropriate methods out there i n the 

19 universe. 

20 THE WITNESS: And e s s e n t i a l l y , a l l those 

21 methods use a s i m i l a r process i f they are j u s t 

22 measuring content of c h l o r i d e s . They are going t o 

23 use e i t h e r reagent water or a weak -- some s o r t of a 

24 weak s a l t s o l u t i o n t o get the c h l o r i d e out and then 

25 I'm t h i n k i n g maybe a sodium acetate or something, so 
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1 there would be some s o r t of a weak e x t r a c t a n t t h a t 

2 they would use t o get the c h l o r i d e s out and measure 

3 them using some s o r t of a technique l i k e the IC, the 

4 i o n chromatography, but there are a myriad of thi n g s 

5 t h a t can detect what's there once you get i t i n t o a 

6 f i l t r a t e . 

7 CHAIRPERSON BAILEY: P u l l out your 

8 c a l c u l a t o r . I l i k e t o work backwards. 

9 THE WITNESS: Okay. 

10 CHAIRPERSON BAILEY: We are given t h i s 

11 2500 m i l l i g r a m s per l i t e r f o r a l i m i t on c h l o r i d e 

12 where the depth t o unconfined groundwater i s less 

13 than 10,000 m i l l i g r a m s per l i t e r TDS. 

14 THE WITNESS: Right. 

15 CHAIRPERSON BAILEY: The 2500 i s a product 

16 of an a l y s i s by SW-846 and Method 1312? 

17 THE WITNESS: Correct. 

18 CHAIRPERSON BAILEY: Both of which have 

19 d i l u t i o n f a c t o r s ? 

20 THE WITNESS: With Method 300.0 a f t e r 1312 

21 there's no f u r t h e r d i l u t i o n . 

22 CHAIRPERSON BAILEY: Even though the SPLP 

23 ana l y s i s --

24 THE WITNESS: The d i l u t i o n i s i n the SPLP. 

25 There 's no f u r t h e r d i l u t i o n when you take the 
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e x t r a c t from SPLP 1312 and put i t i n t o 300.0. I t 

2 does not do another d i l u t i o n . 

3 CHAIRPERSON BAILEY: So according t o SPLP 

4 we have a 2 0 times d i l u t i o n ? 

5 THE WITNESS: Twenty t o one amount of ac i d 

6 e x t r a c t a n t t o s o l i d phase. 

7 CHAIRPERSON BAILEY: So working backwards, 

8 i f we have a 20 times d i l u t i o n and we a r r i v e at 

9 2500, then we are s t a r t i n g o f f w i t h 50,000 

10 m i l l i g r a m s per l i t e r ? 

11 THE WITNESS: I n what i s defined there --

12 and yes, t h a t math i s c o r r e c t . I n t e r p r e t i n g t h a t , 

13 even w i t h i n ' the context of Method 1312 i s sometimes 

14 a l i t t l e fuzzy, but yes. That's c o r r e c t . 

15 CHAIRPERSON BAILEY: So given 50,000 

16 m i l l i g r a m s per l i t e r , t h a t ' s a r e s u l t of mixing 

17 three t o one of the s o i l and waste m a t e r i a l s , so 

18 t h a t would a c t u a l l y be 200,000 p r i o r t o 

19 s t a b i l i z a t i o n w i t h s o i l s and d i l u t i o n during the 

20 e x t r a c t i o n a n a l y s i s . 

21 THE WITNESS: P o t e n t i a l l y . 

22 CHAIRPERSON BAILEY: Okay. Just so I 

23 understand. 

24 THE WITNESS: Because what you are dealing 

25 w i t h are the contents of a p i t and the d r i l l i n g 
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1 m a t e r i a l s t h a t are coming out of t h a t p i t . 

2 CHAIRPERSON BAILEY: 200,000 mi l l i g r a m s 

3 per l i t e r at 25 t o 50 f e e t below the trench i s 

4 what's recommended there. 

5 THE WITNESS: But t h a t ' s not how you are 

6 le a v i n g the m a t e r i a l . 

7 CHAIRPERSON BAILEY: No, but t h a t ' s what 

8 the o r i g i n a l --

9 THE WITNESS: That might be what's i n the 

10 p i t before you mix i t w i t h the three t o one r a t i o t o 

11 d i l u t e i t and change the amount -- the r e l a t i v e 

12 amount there by adding more s o i l m a t e r i a l s t o i t . 

13 CHAIRPERSON BAILEY: Then I would l i k e 

14 your help i n i n t e r p r e t i n g something. NMOGA's 

15 E x h i b i t 20 has a d e f i n i t i o n of low c h l o r i d e f l u i d s 

16 on Page 2 of E x h i b i t 20. And the d e f i n i t i o n reads, 

17 "Low c h l o r i d e f l u i d s means f l u i d s t h a t contain less 

18 than 15,000 m i l l i g r a m s per l i t e r of c h l o r i d e s 

19 determined by analysis or process knowledge." 

20 Without knowing what method i s used f o r analysis t o 

21 a r r i v e at 15,000 m i l l i g r a m s per l i t e r , t h a t could 

22 o r i g i n a l l y be a much d i f f e r e n t number. I s t h a t your 

23 i n t e r p r e t a t i o n ? 

24 THE WITNESS: Well, you're l o o k i n g at 

25 whatever t h a t s e c t i o n i s , 19.15.17.71. The key i s 
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1 there low c h l o r i d e f l u i d s . The t h i n g s t h a t you have 

2 been t a l k i n g about i n the p i t and the d i l u t i o n s and 

3 the mixing s o i l , those' are not f l u i d s . I f you s t a r t 

4 w i t h a f l u i d you can run t h a t f l u i d d i r e c t l y through 

5 a 300.0 and you get•an answer without any k i n d of 

6 d i l u t i o n s . 

7 Now, the other standard lab p r a c t i c e w i t h 

8 t h i n g s i s i f I've got too much, my s o l u t i o n i s too 

9 hot. My instrument can't read i t . I d i l u t e i t , 

10 yes, u n t i l I can read i t , but I keep t r a c k of a l l 

11 the d i l u t i o n s . When I'm done, I back-calculate t o 

12 present the r e s u l t r e l a t i v e t o the o r i g i n a l volume 

13 t h a t I had. 

14 So the only place t h a t t h a t seems t o --

15 you know, the Method 1312 i s the one where i t ' s a 

16 l i t t l e fuzzy. But i n t h i s case where i t says low 

17 c h l o r i d e f l u i d s , any lab r e s u l t t h a t you get on the 

18 f l u i d t h a t you submit t o them, the r e s u l t i s going 

19 t o be reported r e l a t i v e t o the o r i g i n a l volume so 

20 they are not going t o d i l u t e i t two times and say, 

21 oh, w e l l -- i f you s t a r t w i t h 20,000 and they d i l u t e 

22 i t twice and they say w e l l , you've only got 5,000 

23 m i l l i g r a m s per l i t e r . They are not going t o do 

24 t h a t . They are going t o go back t o the o r i g i n a l 

25 volume. 
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1 So t h a t r e s u l t i s not going t o be 

2 dependent -- i n low c h l o r i d e f l u i d s , t h a t i s not 

3 dependent upon the method because the l a b o r a t o r y 

4 standards r e q u i r e them t o rep o r t t h a t i n the 

5 appropriate u n i t s r e l a t i v e t o , i n something l i k e 

6 t h i s , the o r i g i n a l volume t h a t you got. A lab t h a t 

7 d i d n ' t do t h a t would be i n danger of l o s i n g t h e i r 

8 c e r t i f i c a t i o n . 

9 CHAIRPERSON BAILEY: I j u s t needed your 

10 o p i n i o n on t h i s so i t would be c l e a r on the record 

11 t h a t t h i s d i d not r e q u i r e an analysis method. 

12 THE WITNESS: I f you wanted t o define an 

13 a n a l y s i s method, 300.0 or other approved would be 

14 appropriate. 

15 CHAIRPERSON BAILEY: Those are a l l the 

16 questions I have. Do you have r e d i r e c t ? 

17 MR. FELDEWERT: Just a few p o i n t s . 

18 REDIRECT EXAMINATION 

19 BY MR. FELDEWERT 

2 0 Q. Would you go t o -- you and Dr. Neeper had 

21 a discussion and I t h i n k i t was on Page 3 of 

22 Dr. Neeper's E x h i b i t 6. I t h i n k he i n v i t e d you t o 

23 e x p l a i n the e r r o r of the 20 t o one r a t i o t h a t you 

24 described as shown on t h i s e x h i b i t , correct? 

25 A. Yes. 
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1 Q. I t h i n k Mr. Dangler had a s i m i l a r question 

2 i n t h a t he was t r y i n g t o get t o some kind of a r a t i o 

3 of m i l l i g r a m s per kilogram as compared t o m i l l i g r a m s 

4 per l i t e r . Now, i f I understood you c o r r e c t l y , or 

5 l e t me ask you, i s the e r r o r r e a l l y i n t r y i n g t o do 

6 a r a t i o of t h i s nature? I mean, are there j u s t 

7 simply too many v a r i a b l e s t o do t h i s 

8 w i t h any c e r t a i n t y ? 

9 A. The amount of u n c e r t a i n t y i n the p h y s i c a l 

10 p r o p e r t i e s of the s o l i d waste when i t 

11 d r i e d and you don't know the nature oi 

12 p h y s i c a l c h a r a c t e r i s t i c s i s what creat 

13 u n c e r t a i n t y , and i t ' s why I , as a prac 

14 s c i e n t i s t , would not have any confidence or desire 

15 t o t r y t o give you a conversion f a c t o r t o go from 

16 m i l l i g r a m s per l i t e r t o m i l l i g r a m s per kilogram. 

17 Q. By the same token, n e i t h e r 

18 correct? 

19 A. Neither would a l a b . 

20 Q. I'm loo k i n g at Page 41, NMOGA's E x h i b i t 

21 20. And there has been not w i t h you, but by others, 

22 extensive testimony i n p r i o r hearings on the e f f e c t s 

23 of the proposed l i m i t s - on the environment and p u b l i c 

24 h e a l t h and saf e t y . My question t o you i s , i f we 

25 begin t o change -- given the EPA t e s t i n g methods 

has not been 

f those 

tes a l l the. 

c t i c i n g s o i l 

would a lab, 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

t h a t were i d e n t i f i e d i n a s s o c i a t i o n w i t h these 

numbers when they were proposed and discussed, i f we 

s t a r t t o t r y t o change those l e v e l s w i t h some 

h y p o t h e t i c a l conversions, m i l l i g r a m s per l i t e r t o 

mi l l i g r a m s per kilogram, would you be concerned t h a t 

we would be g e t t i n g away from the t e 

supported these l i m i t s i n the t a b l e s 

A. I would, because my unders 

stimony t h a t 

tanding, 

p a r t i c u l a r l y f o r Table 2, i s t h a t the c h l o r i d e 

and leaching has 

away from t h a t 

testimony associated w i t h c h l o r i d e s 

used m i l l i g r a m s per l i t e r , so moving 

would be moving away from the testimony the 

Commission has heard. 

Q. Now, you are aware, are you not, 

Dr. Robinson, t h a t when, these t a b l e s were i n i t i a l l y 

proposed back i n September of 2011 t h a t the EPA 

SW-84 6 Method 1312 was p a r t of the method f o r t h a t 

t a b l e from the beginning, correct? 

A. Correct. 

Q. And i t was contained w i t h i i 

A. Yes. 

Q. And what NMOGA has done i s j u s t taken t h a t 

footnote and put i t d i r e c t l y i n t o the Method column 

n a footnote? 

t o make i t very c l e a r t h a t t h a t appl 

A. Correct. 

i e s ? 
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Q. And w i t h respect t o the SW 

1312, t h i s i s not a method t h a t you 

i t 1 s not a method t h a t NMOGA came up 

the EPA method? 

A. Correct. 

Q. And as we saw, f o r example 

Page 4005 
846 Method 

came up w i t h , 

w i t h . This i s 

, i f we look at 

Page 34 of NMOGA E x h i b i t 20 t h a t Commissioner B a i l e y 

took you to,•when dealing under the 

w i t h o n - s i t e trench b u r i a l and l o o k i 

Subparagraph C, the D i v i s i o n i t s e l f 

c u r r e n t r u l e couples f o r c h l o r i d e s , 

SW-846 Method 1312 along w i t h EPA Method 300.1, 

correct? 

current r u l e 

ng at 

under the 

EPA Method 

A. Yes. 

Q. And when you look at t h a t 

t h a t , the D i v i s i o n does i t under the 

the r e s u l t i s m i l l i g r a m s per l i t e r , 

A. Correct. 

Q. And we don't know why, but 

aspects of the r u l e , f o r example, over on Page 33, 

i f you look at Subparagraph B on Page 33, you w i l l 

see f o r c h l o r i d e s a measurement of s: 

per kilogram, r i g h t ? 

A. Correct. 

page and do 

current r u l e , 

correct? 

i n other 

Q. Using EPA Method 30 0.1 but 

imply m i l l i g r a m s 

i t ' s not 
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1 coupled w i t h any kind of a leaching procedure l i k e 

2 SW-846 or Method 1312? 

3 A. Correct. 

4 Q. A l l r i g h t . So i n essence what NMOGA has 

5 done here i s taken the t e s t i n g methods t h a t the 

6 D i v i s i o n already acknowledges and accepted f o r these 

7 types of waste, i n p a r t i c u l a r the trench b u r i a l 

8 being discussed i n Table 2, and put them i n t o the 

9 ta b l e s , correct? This i s not something they j u s t 

10 made up? 

11 A. That's c o r r e c t . 

12 Q. And no one else has proposed any other 

13 t e s t i n g method f o r deal i n g w i t h these wastes t h a t 

14 you are aware of? 

15 A. Not t h a t I'm aware o f . 

16 Q. And the only change t h a t NMOGA has 

17 proposed t o the t e s t i n g methods t h a t are u t i l i z e d i n 

18 the r u l e i s t o move from 300.1 t o 300.0 and you 

19 t e s t i f i e d why. 

20 A. Yes. 

21 Q. That's a l l the questions I have. Thank 

22 you? 

23 CHAIRPERSON BAILEY: You may be excused. 

24 Do you have any other witnesses? 

25 MR. FELDEWERT: I do not. This i s the 
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1 witness t o address the subjects t h a t we understood 

2 would be at issue here today. 

3 CHAIRPERSON BAILEY: Do you r e s t your 

4 case? 

5 MR. FELDEWERT: We do. 

6 CHAIRPERSON BAILEY: Mr. Jantz, do you 

7 have witnesses t h a t can t e s t i f y t o the scope of what 

8 i s allowed? 

9 MR. JANTZ: I f i t ' s okay w i t h the 

10 Commission, again, Dr. Neeper and I propose t h a t 

11 Dr. Neeper t e s t i f y before OGAP. 

12 CHAIRPERSON BAILEY: Dr. Neeper, you are 

13 frowning. 

14 DR. NEEPER: I might have heard you wrong. 

15 I wasn't t e s t i f y i n g f o r OGAP. 

16 MR. JANTZ: Before. 

17 CHAIRPERSON BAILEY: I had the same 

18 problem t h a t I d i d n ' t hear i t c o r r e c t l y . 

19 DR. DONALD NEEPER 

20 a f t e r having been f i r s t d u l y sworn under oath, 

21 was questioned and t e s t i f i e d as f o l l o w s : 

22 DR. NEEPER: Madam Chairman, members of 

23 the Commission, I am Donald Neeper. I am speaking 

24 on behalf of New Mexico C i t i z e n s f o r Clean A i r and 

25 Water. A n o t a r i z e d c e r t i f i c a t e a u t h o r i z i n g both 
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1 myself and Dr. B a r t l i t t o speak on behalf of the 

2 o r g a n i z a t i o n was f i l e d as E x h i b i t 1 w i t h the 

3 prehearing statement f o r these combined cases. 

4 Although I have been q u a l i f i e d i n these 

5 combined cases and i n p r i o r cases as an expert i n 

6 s o i l physics, I w i l l review a p o r t i o n of my 

7 q u a l i f i c a t i o n s today because I d i d not p r e v i o u s l y 

8 dwell on my experience t h a t I t h i n k applies d i r e c t l y 

9 t o today's discussion. And the discussion r e a l l y 

10 focuses on the l i m i t s t o c e r t a i n contaminants t h a t 

11 may be abandoned on the s o i l or i n b u r i a l u n i t s or 

12 the methods f o r measuring those u n i t s . I w i l l at 

13 t h i s p o i n t ask Dr. B a r t l i t t o put at the back of the 

14 room copies of the prehearing statement and the 

15 attendant e x h i b i t s . They are i n my briefcase i n a 

16 manila f o l d e r . I should have placed those p r i o r t o 

17 testimony. 

18 E x h i b i t 4 i s a s l i g h t l y revised 

19 prehearing -- i n the prehearing statement. What 

2 0 changed from the o r i g i n a l E x h i b i t 4 which was 

21 already accepted i n t o evidence i s my E-mail address 

22 and my two newest p u b l i c a t i o n s are l i s t e d by 

23 c i t a t i o n t o the j o u r n a l r a t h e r than simply as having 

24 been accepted f o r p u b l i c a t i o n ? 

25 I r e g r e t the re v i s e d e x h i b i t , I t h i n k , was 
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1 a c c i d e n t a l l y l e f t out of the e l e c t r o n i c copy, and I 

2 apologize f o r t h a t , but there are copies t h a t should 

3 be going t o the back of the room which people may 

4 have. Nothing has changed i n t h a t except my E-mail 

5 address and the ac t u a l c i t a t i o n , p u b l i c a t i o n 

6 c i t a t i o n of my papers. 

7 I have p r e v i o u s l y described my education 

8 as a Ph.D. i n thermal physics a f t e r which I 

9 conducted p o s t - d o c t o r a l research i n l i q u i d helium. 

10 A f t e r coming t o Los Alamos i n 1968 I conducted 

11 computer modeling of thermonuclear weapons and 

12 modeling of s o l a r b u i l d i n g s . I n the l a t e 1990s I 

13 was i n t e r e s t e d i n a p a r t i c u l a r mode of tr a n s p o r t of 

14 vapor contaminants i n porous media, p a r t i c u l a r l y i n 

15 the s o i l , and t h i s l e d t o my supervision of the 

16 environmental i n v e s t i g a t i o n of fou r s i t e s at Los 

17 Alamos t h a t contained b u r i e d wastes. The b u r i a l 

18 u n i t s were shafts and p i t s as deep as 60 f e e t . One 

19 or two u n i t s had been shallow ponds not u n l i k e 

20 temporary d r i l l i n g p i t s . A major task of our team 

21 was t o assess the movement, i f any, of the 

22 contaminants. I n t h a t i n v e s t i g a t i o n we sampled 

23 surface s o i l s as w e l l as d r i l l cores and vapors from 

24 as deep as a few hundred f e e t . 

25 A f t e r o f f i c i a l r etirement i n 1993 I spent 
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1 several years i n c o n s u l t i n g i n t h a t i n v e s t i g a t i o n 

2 and s i m i l a r i n v e s t i g a t i o n s regarding contaminant 

3 t r a n s p o r t . About ten years ago I returned t o Los 

4 Alamos N a t i o n a l Laboratories as a guest s c i e n t i s t 

5 w i t h a personal p r o j e c t of understanding the 

6 measurements we had already made i n the subsurface 

7 movement of chemical vapors t h a t are s i m i l a r t o 

8 petroleum vapors. 

9 S t a r t i n g i n 2001 I served three years on 

10 the governing board of STRONGER, a n o n p r o f i t 

11 o r g a n i z a t i o n funded by the EPA and by the American 

12 Petroleum I n s t i t u t e t o review the environmental 

13 r e g u l a t i o n s of petroleum producing s t a t e s . I also 

14 turned my a t t e n t i o n t o New Mexico's•regulatory 

15 procedures. I remember p a r t i c i p a t i n g i n the 2003 

16 p i t hearing and subsequent work groups and other 

17 hearings and i n remediation proposals. 

18 I n pr e p a r a t i o n f o r the 2007 p i t hearing I 

19 p r i v a t e l y conducted both surface sampling and 

20 subsurface d r i l l i n g of o l d p i t s . I i n i t i a t e d 

21 computer s i m u l a t i o n of c h l o r i d e t r a n s p o r t using the 

22 FEHM, and t h a t i s i t s name, FEHM code of the 

23 numerical hydrology group at Los Alamos. This code 

24 i s an ever-evolving research t o o l t h a t simulates the 

25 movement of water, gases and chemicals s t r i c t l y i n 
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1 s o i l s . I t was used i n support of the Yucca Mountain 

2 nuclear waste r e p o s i t o r y . I t i s used 

3 i n t e r n a t i o n a l l y by some experts and i t i s a v a i l a b l e 

4 t o the p u b l i c . But I would caution i t should be 

5 used only by experts who are i n close contact w i t h 

6 the people who c o n t i n u a l l y r e v i s e the code. 

7 Although I worked out the equations t h a t 

8 could represent the e f f e c t s of extremely large s a l t 

9 concentrations, as the s a l t e f f e c t s the vapor 

10 pressure, the v i s c o s i t y , the surface tension and the 

11 pore water, I d i d not have the many months of time 

12 t h a t would have been r e q u i r e d t o implement these 

13 extreme e f f e c t s i n the code, so my personal 

14 c a l c u l a t i o n s simulated much less extreme c o n d i t i o n s . 

15 However, l a s t month a former colleague c a l l e d me t o 

16 ask questions about the equations which he i s now 

17 implementing i n the code as i t i s being a p p l i e d t o 

18 subsurface sequestration of carbon dioxide 

19 c o n t a i n i n g hot, saturated b r i n e s . 

2 0 Why do I go through t h i s ? I am 

21 e s t a b l i s h i n g my relevance t o today's kinds of 

22 discussions. I have p h y s i c a l l y been i n p i t s , 

23 l a n d f i l l p i t s , l a r g e enough and deep enough t o 

24 contai n several houses, and I have been i n or on o i l 

25 f i e l d p i t s as small as a couple thousand square 
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1 f e e t . I am o f f e r i n g t h i s expanded d e s c r i p t i o n of my 

2 experience because I r e a l i z e my previous 

3 presentations before t h i s Commission may have been 

4 too abbreviated. . As one observer said, I tend t o 

5 present two concepts and leave out three missing 

6 steps i n between and I am t r y i n g not t o do t h a t 

7 today. 

8 I am o f f e r i n g my m u l t i p l e experiences w i t h 

9 computer s i m u l a t i o n of p h y s i c a l systems, my 

10 experience i n both s i m u l a t i n g c h l o r i d e t r a n s p o r t . 

11 s c i e n t i f i c a l l y v e t t e d code and my experience w i t h 

12 various u n i t s t h a t come up when you deal w i t h waste 

13 i n the s o i l s and the possi b l e contaminants. 

14 I know t h a t t o understand the impact of 

15 s p e c i f i c r e g u l a t i o n s i t i s necessary t o use 

16 measurement u n i t s but t o use them w i t h i n the context 

17 where under p h y s i c a l circumstances the r u l e i s 

18 applied. You have t o know what the u n i t s mean. For 

19 example, water i n s o i l might be q u a n t i f i e d as a 

20 f r a c t i o n of mass, grams per kilogram, or as a 

21 f r a c t i o n of p o r o s i t y c a l l e d s a t u r a t i o n , or as a 

22 moisture p o t e n t i a l t h a t d r i v e s movement, and each 

23 expression presents a d i f f e r e n t view of the same 

24 t h i n g , which i s water i n the s o i l . 

25 With t h a t , I o f f e r myself as an expert 
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1 q u a l i f i e d t o evaluate the measurement and 

2 c h a r a c t e r i z a t i o n of contaminants i n the s o i l s and I 

3 o f f e r my updated resume which the Commission has as 

4 NMCCA and W E x h i b i t 4 r e v i s e d f o r the record of the 

5 hearing. 

6 CHAIRPERSON BAILEY: Any objections? 

7 MR. FELDEWERT: Could I ask a few 

8 questions? 

9 CHAIRPERSON BAILEY: Sure. 

10 VOIR DIRE EXAMINATION 

11 BY MR. FELDEWERT 

! 12 Q. Dr. Neeper, you q u a l i f y y o u r s e l f as what? 

13 I'm sorry, could you repeat that? 

I 14 A. I w i l l t r y t o repeat the exact words used 

I 15 here, which i s h o p e f u l l y i n agreement w i t h what was 

16 p r e v i o u s l y occurred i n t h i s hearing. I o f f e r myself 

17 as an expert i n s o i l s physics q u a l i f i e d t o evaluate 

18 the measurement and c h a r a c t e r i z a t i o n of contaminant 

19 i n the s o i l s . 

20 Q. Now, i n terms of your experience w i t h 

21 measurement, have you ever u t i l i z e d EPA Method 

22 300.0? 

23 A. I have probably s p e c i f i e d , and you are now 

24 asking me t o remember back about 2 0 years, s p e c i f i e d 

25 which lab methods might be used, but i n general 
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those s p e c i f i c a t i o n s were issued by a higher 

2 a u t h o r i t y and operating lab-wide. I n my own 

3 i n v e s t i g a t i o n of c h l o r i d e s i n . d r i l l i n g - a f f e c t e d 

4 s o i l s I d i d my own measurement by a technique which 

5 I could describe t o you. 

6 Q. That's a l l r i g h t . 

7 A. Which I used the standard l a b o r a t o r y . 

8 Q. But you weren't i n v o l v e d using EPA Method 

9 300 . 0? 

10 A. I d i d not myself operate the chromatograph 

11 under Method 300.0 nor d i d I d i l u t e samples e x a c t l y 

12 as s p e c i f i e d by 300.0. 

13 Q. Have you ever taught -- would the same 

14 hold t r u e w i t h respect t o SW-846 Method 1312? 

15 A. SW-846 I look on as s o r t of a catalog of 

16 many methods, and the one you asked about i s a 

17 d i l u t i o n procedure of 1312. I t ' s f r e q u e n t l y used. 

18 I d i d not go about myself d i l u t i n g the samples, the 

19 many samples we had at Los Alamos. 

20 Q. So you have never u t i l i z e d y o u r s e l f t h a t 

21 procedure? 

22 A. I have not conducted t h a t procedure. 

23 Q. Have you ever taught about these 

24 p a r t i c u l a r procedures? 

25 A. Have I taught about them i n class? 
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1 Q. Yes. 

2 A. No, I have not taught classes on these 

3 procedures. 

4 Q. And you said t o the extent t h a t they were 

5 r e q u i r e d t o be used, i t was d i c t a t e d by a higher 

6 a u t h o r i t y ? 

7 A. I n most of the sampling of s o l i d s , at t h a t 

8 time i n the environmental r e s t o r a t i o n , higher 

9 a u t h o r i t y e s t a b l i s h e d the chain of custody and the 

10 l a b o r a t o r y t e s t i n g methods t h a t would be used. 

11 There are exceptions t o t h a t , and one of those 

12 exceptions might be w i t h the vapor sampling, a good 

13 p a r t of which we developed ourselves. 

14 Q. Are you i n t e n d i n g t o o f f e r testimony today 

15 on these p a r t i c u l a r EPA t e s t i n g methods? 

16 A. Let me t h i n k of what you mean by testimony 

17 on the methods. I w i l l c e r t a i n l y have testimony 

18 r e l a t e d t o . t h e methods. I c e r t a i n l y w i l l probably 

19 use the term d i l u t i o n . I may r e f e r t o the leach as 

20 described by these methods. 

21 Q. Okay. Are you going t o be o f f e r i n g today 

22 some other type of t e s t i n g method f o r consid e r a t i o n 

23 by the Commission? 

24 A. Yes. I f I have time t o deviate from my 

25 prepared testimony I would mention one other method, 

> > 
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1 but t h a t would simply be i n s t a t i n g a convenient 

2 method t h a t might be a v a i l a b l e f o r an operator i f he 

3 were u n c e r t a i n of h i s wastes and he wanted t o take 

4 care of them r i g h t away. 

5 Q. But you have not proposed any 

6 m o d i f i c a t i o n s t o the t e s t i n g methods t h a t NMOGA has 

7 submitted? 

8 A. For t h a t I need t o -- I have not proposed 

9 as yet a replacement f o r those methods. You may 

10 f i n d me supportive of some things already sa i d 

11 today. Back i n my testimony there may be some 

12 comments on the s i m p l i f i e d f i e l d method, and so I 

13 would need t o review the record t o see i f indeed I 

14 have o f f e r e d t h a t t o the Commission but not as a 

15 replacement f o r a l a b o r a t o r y t e s t . 

16 Q. You are aware i f you were going o f f of 

17 such m o d i f i c a t i o n s you were supposed t o f i l e them by 

18 December 24th so we would a l l be aware of what you 

19 were proposing, correct? 

20 A. I f I were proposing a replacement t a b l e 

21 f o r the r u l e then I would have needed t o have 

22 submitted t h a t ahead of time. I f I'm going t o 

23 discuss the r u l e and t r y t o provide enlightenment as 

24 t o i t s a p p l i c a t i o n s , I d i d not see a need t o supply j 

25 t h a t . j 
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1 Q. I was t a l k i n g s p e c i f i c a l l y t o the extent 

2 t h a t you had proposed use of some other type of 

3 t e s t i n g method. You are not going t o do th a t here 

4 today? 

5 A. Not a t e s t i n g method t h a t has not already 

6 been discussed today. 

7 CHAIRPERSON BAILEY: At t h i s p o i n t why not 

8 go ahead and l e t Dr. Neeper t e s t i f y and then you can 

9 object at t h a t p o i n t . 

10 MR. FELDEWERT: Yes, ma'am. Thank you. 

11 DR. NEEPER: I would o f f e r then myself t o 

12 the Commission under the terms as I stat e d t o be 

13 q u a l i f i e d as an expert witness. 

14 CHAIRPERSON BAILEY: Are there objections? 

15 MS. FOSTER: For c l a r i f i c a t i o n , he i s 

16 q u a l i f i e d as an expert i n s o i l physics again, which 

17 I bel i e v e i s what he was q u a l i f i e d i n previously? 

18 CHAIRPERSON BAILEY: S o i l physics w i t h --

19 you added something? 

20 DR. NEEPER: I w i l l make the statement 

21 again. I o f f e r myself as an expert i n s o i l physics 

22 q u a l i f i e d t o evaluate the measurement and 

23 c h a r a c t e r i z a t i o n of contaminants i n s o i l s . 

24 MR. FELDEWERT: No o b j e c t i o n . 

25 CHAIRPERSON BAILEY: We accept you as an 
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1 expert under those terms. 

2 DR. NEEPER: For i n f o r m a t i o n , what I was 

3 r e a l l y doing i s saying I have not worked i n s o i l s 

4 mechanics. 

6 conversational manner, as the Commission i s aware. 

7 However, I n o t i c e t h a t i n some cases my 

8 conversational words do not c a r r y the intended 

9 meaning when expressed i n the w r i t t e n form i n the 

10 record, and t h a t i s no c r i t i c i s m of the scr i b e . 

11 That i s simply n o t i n g the d i f f e r e n c e between w r i t t e n 

12 English and spoken English. Therefore, I may read 

13 large p o r t i o n s of my testimony today because I need 

14 t o use exact words. 

15 I r e a l i z e t h a t one purpose of t h i s 

16 reopened hearing i s t o e s t a b l i s h a p a r t i c u l a r 

17 c l a r i t y i n the record, and I want the record t o be 

18 h e l p f u l t o the Commission. 

19 This i s an e x t r a c t copied from the 

20 t r a n s c r i p t of the November 15 meeting of the 

21 Commission, and here I r i s k repeating what I t h i n k 

22 Mr. Smith made, but t o t h i s I have accented some 

23 words i n red.. The Commission has asked s p e c i f i c a l l y 

24 f o r u n i t s i n m i l l i g r a m s per kilogram and f o r the 

25 record t o contai n a method f o r converting u n i t s . 

5 I u s u a l l y o f f e r my testimony i n a very 
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1 The re v i s e d t a b l e submitted by I n d u s t r y appeared not 

2 t o respond t o these requests. I o f f e r the proposed 

3 l i m i t s of m i l l i g r a m s per kilogram, and I w i l l o f f e r 

4 some conversion a r i t h m e t i c , although we have 

5 testimony saying you can't have an exact conversion. 

6 My conversion and my purpose f o r doing t h a t i s t o 

7 give c l a r i t y t o the Commission and room f o r the 

8 Commission t o move and discuss the th i n g s they need 

9 t o discuss. I w i l l also present other u n i t s w i t h an 

10 approximate conversion which may provide a greater 

11 understanding of the t a b l e . And f i n a l l y , I s h a l l 

12 present p o s s i b l y erroneous t e x t i n the r u l e as i t 

13 may leads t o c o n f l i c t i n g i n t e r p r e t a t i o n s of how 

14 Table 2 i s applied. This i s not t r y i n g t o a l t e r the 

15 r u l e , t h i s i s p o i n t i n g out something t h a t may be i n 

16 e r r o r of which the Commission might want t o be 

17 advised. 

18 Conversion between the m i l l i g r a m s per 

19 kilogram s o l i d and m i l l i g r a m s per l i t e r f o r l i q u i d 

20 i n the EPA leach t e s t . We have already heard 

21 testimony t h a t you cannot make such a conversion 

22 e x a c t l y . However, i n the Commission's desire t o 

23 express t h i n g s i n one t a b l e i f they can, you have 

24 some need t o understand what are you dealing w i t h . 

25 Some of the questions today d e a l t w i t h what size are 
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1 we d e a l i n g with? So I take an example of a kilogram 

2 of s o l i d waste and I say i f i t had 20 m i l l i g r a m s of 

3 c h l o r i d e , those would a l l , n e a r l y a l l appear 

4 somewhere i n the leach and the l i q u i d t h a t comes out 

.5 of the 1312 t e s t . 

6 I f you have a m i l l i g r a m s per l i t e r i n the 

7 combined l i q u i d s t h a t came out, a l l of t h a t had t o 

8 come somewhere from the o r i g i n a l waste, so you would 

9 imply w i t h about 2 0 l i t e r s t h a t you would have about 

10 20 m i l l i g r a m s per kilogram i n the o r i g i n a l waste. 

11 What i s the u n c e r t a i n t y i n t h i s ? The 

12 u n c e r t a i n t y i s what was squeezed out i n the pressure 

13 t e s t . The amount of the l i q u i d squeezed out of most 

14 of our wastes, I would suggest, would have t o be 

15 less than the t o t a l volume of the waste. And the 

16 t o t a l volume of the waste as we heard as estimate of 

17 de n s i t y today was somewhere between 1.1 and 1.6 

18 kilograms per l i t e r of waste. 

19 So very roughly we can say somewhere --

20 the c h l o r i d e t h a t was going t o get removed from the 

21 waste wound up i n 20 l i t e r s of leach or p o s s i b l y 21 

22 t o t a l l i t e r s of l i q u i d and a combined -- i f the 

23 combined concentration there were one m i l l i g r a m per 

24 l i t e r , t h a t would i n d i c a t e about 20 m i l l i g r a m s per 

25 kilogram i n the waste sample plus or minus one i n 
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1 20. Could be o f f by about one i n 2 0 or f i v e 

2 percent, but at l e a s t f o r understanding what you are 

3 doing, you could m u l t i p l y by 20 and have some idea 

4 of where the numbers are t a k i n g you. 

5 There are other u n i t s t h a t appear i n the 

6 record, p a r t i c u l a r l y when the e f f e c t s of waste or 

7 waste c o n s t i t u e n t s on l i f e forms were being 

8 considered. One of those u n i t s t h a t appears i n 

9 several p a r t s of the testimony i s the EC or 

10 e l e c t r i c a l c o n d u c t i v i t y u n i t s . However, no 

11 conversion between EC and m i l l i g r a m s per kilogram 

12 was o f f e r e d i n testimony. I am saying here there i s 

13 no exact conversion and you can f i n d t h a t statement 

14 i n the l i t e r a t u r e . I n p a r t , because a mixture of a 

15 saturated paste of waste i n s o i l which gives you EC 

16 i s a r e l a t i v e t h i n g . Somebody may use one or more 

17 drops of s o i l than somebody else does i n making the 

18 paste. The amount of water added t o the paste i s 

19 inexact. 

20 But as an approximation, t o convert 

21 m i l l i g r a m s per kilogram you can m u l t i p l y the EC 

22 value by about 169. I warn you t h a t d e v i a t i o n from 

23 t h i s k i n d of l i n e a r approximation occurs above an EC 

24 of 100 because of how the e l e c t r i c a l c o n d u c t i v i t y of 

25 s a l t water r e l a t i v e l y decreases as you add s a l t t o 
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1 i t . 

2 But I provide an example taken from the 

3 t r a n s c r i p t of the hearing t h a t the EC l i m i t of 

4 a l k a l i sacaton i s 12. I m u l t i p l y 12 by 169 and I 

5 get something around 2,000 m i l l i g r a m s per kilogram. 

6 This i s an approximate conversion, as I have s a i d . 

7 You would be c o r r e c t i n asking where does 

8 t h i s come from and how do you j u s t i f y i t ? And t h i s 

9 i s where I t h i n k we run i n t o p ossible o b j e c t i o n s . I 

10 w i l l t r y t o show why or how t h i s comes about, how 

11 you can r e l a t e EC t o m i l l i g r a m s per kilogram without 

12 g e t t i n g i n t o l i f e e f f e c t s . 

13 This i s not new i n f o r m a t i o n . This i s i n 

14 the record of the hearing, and I used i t because i t 

15 was i n the record, but i t may be obscure. I am not 

16 discussing damage t o veg e t a t i o n , I am using two 

17 datasets t o show how the conversion between EC and 

18 m i l l i g r a m s per kilogram, which i s the same as p a r t s 

19 per m i l l i o n . I t may be done. 

2 0 MS. FOSTER:- I'm sorry, I have t o obj e c t 

21 t o t h i s l i n e of statement made by Dr. Neeper at t h i s 

22 time. Again, we are here to, discuss the ta b l e s t h a t 

23 are on Page 41 of NMOGA's e x h i b i t . This 

24 conversation about EC Dr. Neeper has already 

25 t e s t i f i e d t o i t during the hearing. I t i s not 
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1 d i r e c t l y r e levant t o the t a b l e s . There i s no l i n e 

2 item here on the t a b l e concerning EC or l i f e l o n g 

3 v e g e t a t i o n . 

4 Again, Dr. Neeper could have added i t i f 

5 he was proposing some s o r t of m o d i f i c a t i o n s t o the 

6 proposal submitted on November 2 9th by the 

7 Independent Petroleum A s s o c i a t i o n or NMOGA, so I 

8 t h i n k we are k i n d of going down a r a b b i t hole on 

9 t h i s EC discussion. 

.10 (Note: A discussion was held o f f the 

11 r e c o r d ) . 

12 MR. SMITH: What I have said t o 

13 commissioner B a i l e y i s i f t h i s i s -- i f t h i s 

14 presents the same s o r t of problem t o the Commission 

15 t h a t the Commission i d e n t i f i e d w i t h the t a b l e , then 

16 I t h i n k i f the Commission wants t o hear t h i s , they 

17 should. I f i t i s n ' t the same s o r t of problem and 

18 presents the same issue t o the Commission, then I 

19 would agree t h a t i t ought not be heard. That's 

2 0 something the Commission i s going t o have t o 

21 determine. 

22 CHAIRPERSON BAILEY: Commissioner Bloom, 

23 do you t h i n k t h i s i s a question i n your mind? 

24 COMMISSIONER BLOOM: We are allowed t o 

25 proceed. I t h i n k today what we are loo k i n g at i s 
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1 t r y i n g t o define- l i m i t s , contamination l i m i t s , and I 

2 understand how t h a t a f f e c t s the environment and 

3 human h e a l t h , so I t h i n k i t could be i n t e r e s t i n g . I 

4 t h i n k i t could be i n t e r e s t i n g . 

5 MR. SMITH: Let me say, i f I understand 

6 c o r r e c t l y what you have j u s t o u t l i n e d , Commissioner, 

7 I t h i n k t h a t would f a l l outside the scope of the 

8 Commission's c l a r i f i c a t i o n e a r l i e r today. I f t h i s 

9 testimony i s valuable t o you f o r some s o r t of 

10 conversion issue t h a t you have, I t h i n k i t ' s close 

11 enough t h a t you can allow i t . But based on the s o r t 

12 of i n t e r e s t t h a t you have expressed, Commissioner 

13 Bloom, I t h i n k t h a t probably goes outside where you 

14 are supposed t o go today, which doesn't mean t h a t 

15 you cannot, i f you decide you want t o , reopen the 

16 hearing f o r t h a t purpose. I t would simply r e q u i r e , 

17 I t h i n k , f u r t h e r n o t i c e and more process. 

18 COMMISSIONER BLOOM: I would say 

19 con v e r t i n g the EC number t o m i l l i g r a m s t o kilograms 

20 i s g e t t i n g us closer t o understanding a l i t t l e b i t 

21 more about some of the e f f e c t s of the waste we might 

22 f i n d i n p i t s . 

23 MR. SMITH: So the conversion i s your 

24 i n t e r e s t i n t h i s testimony? 

25 COMMISSIONER BLOOM: Yes. 
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1 MR. SMITH: Okay. Then I t h i n k t h a t ' s 

2 f i n e . 

3 DR. BALCH: I'm k i n d of along the same 

4 l i n e . I t h i n k i f EC i s being presented as an 

5 a l t e r n a t i v e t o the mi l l i g r a m s per kilogram or 

6 m i l l i g r a m s per l i t e r then I t h i n k we should l i s t e n 

7 t o the testimony. Also, given t h a t content, I would 

8 l i k e t o see what Dr. Neeper has t o say about the 

9 appropriateness of having two separate t a b l e s . So 

10 i s t h a t where you are kind of going w i t h t h i s ? EC 

11 i s going t o be an a l t e r n a t i v e or a possible 

12 a l t e r n a t i v e ? 

13 DR. NEEPER: I am not t e l l i n g the 

14 Commission t h a t they must adopt EC as a measurement 

15 u n i t . That i s i n my d i r e c t testimony, any words I 

16 have t o t h a t e f f e c t . What I am doing i s o f f e r i n g a 

17 conversion so t h a t as the Commission goes back and 

18 looks through the record they have a way of 

19 understanding what does one u n i t mean i n terms of 

20 the other. And I am doing t h i s s p e c i f i c a l l y , as I 

21 said t h i s morning, because I attempted t o , i n 

22 cross-examination, t o b r i n g t h i s out of i n d u s t r y 

23 witnesses and none of them would answer i t . Had 

24 they answered the question I would not be o f f e r i n g 

2 5 i t today. 
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1 Let me add one more t h i n g . I am not 

2 discussing damage t o veget a t i o n . I am using two 

3 datasets t o show the conversion between two sets of 

4 u n i t s . 

5 DR. BALCH: I t h i n k i n the context of EC 

6 as a p o t e n t i a l a l t e r n a t i v e v a r i a b l e name or 

7 d e f i n i t i o n , I would be okay w i t h i t . I f we go too 

8 f a r beyond t h a t and b r i n g out i n f o r m a t i o n already 

9 a v a i l a b l e on d i r e c t , I can he we v i o l a t e what we 

10 t r i e d t o set the l i m i t t o the hearing f o r . 

11 CHAIRPERSON BAILEY: Then the o b j e c t i o n i s 

12 ove r r u l e d but a caution i s given t o Dr. Neeper t o 

13 stay w i t h i n the boundaries t h a t have been 

14 e s t a b l i s h e d f o r t h i s hearing. 

15 DR. NEEPER: I am t r y i n g my best, Madam 

16 Chairman, and I understand. That i s why I used 

17 m a t e r i a l already i n the record, and the purpose i s 

18 t o show the conversion f o r the use of the Commission 

19 because i t has been o f f e r e d once before as a 

20 p o t e n t i a l l i m i t i n my e a r l i e r testimony. 

21 EC i s e l e c t r i c a l c o n d u c t i v i t y , and I want 

22 you t o consider f i r s t only the blue p o i n t s i n t h a t 

23 d o t t e d l i n e . And they could be labeled w i t h any 

24 a r b i t r a r y names, A, B, C, D i f you wish, but imagine , 

25 simply moving those p o i n t s l e f t t o the v e r t i c a l axis 
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1 u n t i l they are a l l l i n e d up i n the v e r t i c a l a x i s . 

2 You would have a set of p o i n t s on the v e r t i c a l axis 

3 between zero and 1400 p a r t s per m i l l i o n or 1400 

4 m i l l i g r a m s per kilogram. 

5 Likewise -- or excuse me, t h a t i s data 

6 t h a t comes from the I n t e g r a t e d Petroleum 

7 Environmental Consortium at the U n i v e r s i t y of Tulsa. 

8 I can f o l l o w the data backward i f you would l i k e . 

9 I t ' s not mine. I f you p i c t u r e those same blue 

10 c i r c l e , p o i n t s and simply move them s t r a i g h t 

11 v e r t i c a l l y downward t o the h o r i z o n t a l a x i s , you have 

12 a series of p o i n t s going between zero and ei g h t EC 

13 u n i t s , and those represent EC u n i t s as expressed by 

14 the U.S. Department of A g r i c u l t u r a l f o r sodium 

15 c h l o r i d e . Now, these two datasets a t t a c h the same 

16 name - t o each corresponding p o i n t . Those happen t o 

17 be names of grasses, but I don't care. They could 

18 be A, B and C. 

19 I f you simply j o i n the two datasets 

2 0 p l o t t i n g one against the other you get the dotted 

21 l i n e w i t h the l i t t l e blue c i r c l e s . The red l i n e i s 

22 nothing more than a f i t t o the blue l i n e below an EC 

23 of about f i v e , and i t i s from t h a t t h a t one can say 

24 t h a t an EC can be m u l t i p l i e d by about 16 9, come up 

25 very roughly w i t h the p a r t s per m i l l i o n . That's a l l 
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1 there i s t o i t . I t gives you a handle on the 

2 question. 

3 I f there's any question where i t came 

4 from, I can give i t i n d e t a i l i f i t leads us astray. 

5 This i s Table 1 of NMOGA's rev i s e d proposal. I 

6 n o t i c e they are based upon depth t o groundwater. 

7 The purpose of Rule 17 i s p r o t e c t i o n of environment. 

8 There's no other reason f o r i t i n the r u l e so I 

9 emphasize t h a t groundwater i s p a r t of the 

10 environment, but t h a t the environment also includes 

11 more than groundwater. That i s probably why we 

12 consider having d i f f e r e n t concentrations f o r depth 

13 and f o r surface. I can't r u l e on t h a t , but I p o i n t 

14 out the surface i s an important p a r t of the 

15 environment. 

16 This t a b l e applies t o a f i v e - p o i n t 

17 composite sample, and when you are applying i t t o a 

18 leak as i t has been expressed i n a p i t or i n a tank, 

19 you should be aware t h a t a f i v e - p o i n t composite 

20 sample may not represent what you would f i n d i f you 

21 sampled only a wet spot or a s t a i n spot. I marked 

22 i n green those items t h a t have been changed. I 

23 marked w i t h red other t h i n g s t h a t could be of 

24 i n t e r e s t t o the Commission. NMOGA has changed EPA 

25 300.1 t o 300.0 i n the t a b l e . I support t h a t change. 
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1 I t i s e n t i r e l y c o r r e c t . 

2 We have heard discussions of TPH. The 

3 question I have w i t h t h i s i s TPH i s i d e n t i f i e d as 

4 GRO plus DRO. That i s not common i n the l i t e r a t u r e . 

5 The term TPH u s u a l l y includes heavier o i l s t h a t are 

6 also given by the same t e s t . 

7 The proposed c h l o r i d e l i m i t s I express 

8 here i n terms of m i l l i g r a m s per kilogram as an 

9 i n t u i t i v e u n i t or an approximate u n i t . I also 

10 expressed them as sodium c h l o r i d e because we o f t e n 

11 use the term s a l t and t h a t has appeared i n t h i s 

12 testimony. These give you approximations w i t h the 

13 conversion, as I expressed i t before. I t also 

14 es t a b l i s h e s i n the hearing the conversion from 

15 c h l o r i d e t o sodium s l i d e should the Commission ever 

16 need t o use t h a t . Sodium c h l o r i d e i s c h l o r i d e 

17 m u l t i p l i e d by 1.648 f o r weight or mass. 

18 Table 2 i s the closure m a t e r i a l f o r 

19 b u r i e d mass. I have c i r c l e d , drawn a box around the 

2 0 rev i s e d areas i n green and some items t o note t h a t I 

21 c i r c l e d i n red. We have already heard the 

22 discussion of the l i m i t s i n m i l l i g r a m s per l i t e r so 

23 I don't need t o do t h a t . I have expressed i n the 

24 rig h t - h a n d column the approximation. I have 

25 expressed i n terms of what you would get i n the 

PAUL BACA PROFESSIONAL COURT REPORTERS 
05f5333e-5541 -474f-8433-578a89d6a2fc 



Page 4030 

1 s o l i d waste as mi l l i g r a m s per kilogram. 

2 I do not propose making a t a b l e such as I 

3 have shown on the screen. I propose t h i s f o r the 

4 convenience of the Commission so i n t h e i r 

5 d e l i b e r a t i o n s they are not constrained w i t h a u n i t 

6 t h a t i s u n f a m i l i a r or t o which i t i s d i f f i c u l t t o 

7 r e l a t e . 

8 I do note t h a t IPANM proposes a s l i g h t l y 

9 d i f f e r e n t t a b l e . I t proposed t h a t i n the lower 

10 l e f t - h a n d corner t h a t the depth t o groundwater be 

11 greater than 50 but less than 100 f e e t , which would 

12 leave no r e s t r i c t i o n i f the depth t o groundwater was 

13 gr e a t e r than 100 fe e t as I would read t h a t l i t t l e 

14 p a r t . 

15 I l i k e w i s e expressed the Table 2 l i m i t s i n 

16 i n t u i t i v e u n i t s according t o the conversion t h a t I 

17 already gave, the approximate conversion, i n which 

18 the c h l o r i d e l i m i t f o r depths less than 50 f e e t , f o r 

19 example, comes out t o approximately 50,000 

20 m i l l i g r a m s per kilogram. I also expressed t h a t i n 

21 terms of sodium c h l o r i d e content because we o f t e n 

22 t a l k about whether i t i s s a l t coming out of t h a t 

23 b u r i e d waste. 

24 I thought i t might be of use t o the 

25 Commission t o have some idea of where the proposed 
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1 l i m i t s had come from. I.have asked f o r t h i s i n 

2 cross-examination and have not received answers, so 

3 I propose i t here. 

4 MR. FELDEWERT: I object t o t h i s l i n e of 

5 questioning. I'm not sure -- I understood what he 

6 was t r y i n g t o do up t o t h i s p o i n t , but now we seem 

7 t o be g e t t i n g i n t o l i m i t s , and as he put i t , he 

8 wants t o t a l k about where the l i m i t s come from. I 

9 don't see how t h a t r e l a t e s t o the issue t h a t ' s 

10 before the Commission today. To me t h a t crosses the 

11 l i n e . 

12 CHAIRPERSON BAILEY: Any response? 

13 DR. NEEPER: My response i s simply t h a t 

14 the o r i g i n of the l i m i t s has not been expressed.. 

15 The I n d u s t r y has never expressed t h a t i n i t s 

16 case-in-chief, and yet , i t would seem t o me i f the 

17 ta b l e s are up f o r discussion, some idea of what the 

18 l i m i t s mean i n terms of ac t u a l experience i n the 

19 f i e l d , i n terms of things we have done and things we 

20 have seen i s appropriate. I t would be b e n e f i c i a l t o 

21 the Commission's co n s i d e r a t i o n . This i s not 

22 n e c e s s a r i l y a proposal t o change the l i m i t s but i t ' s 

23 an idea of how they might operate i n the r e a l world. 

24 MR. FELDEWERT: I t h i n k I would respond 

25 t h a t t h a t was one of the subjects t h a t was 
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1 e x t e n s i v e l y addressed through the May through August 

2 hearings when we were d e a l i n g w i t h these l i m i t s . 

3 Because as I understand from the s l i d e s , he wants t o 

4 take these l i m i t s and compare them t o some study 

5 t h a t he d i d of p i t contents at some po i n t i n time, 

6 and t h a t was a l l discussed during the hearing. Now 

7 we're back here again and we want t o do the 

8 comparison again between the l i m i t s t h a t are not at 

9 issue here today and compare them t o the contents of 

10 the p i t . So I don't see how t h a t r e l a t e s t o the 

11 conversion issue t h a t you a l l wanted t o have 

12 addressed here today. 

13 MR. SMITH: I t h i n k i f you want t o hear 

14 t h i s testimony you can hear i t , but you have t o , I 

15 t h i n k , reopen the hearing on t h a t w i t h n o t i c e going 

16 out. I n terms of hearing i t today i n t h i s hearing, 

17 i t sounds t o me as though i t has moved beyond the 

18 scope of what you described i n your n o t i c e and 

19 c l a r i f i e d e a r l i e r today. 

20 CHAIRPERSON BAILEY: I w i l l have t o agree 

21 w i t h our counsel, t h a t t h i s i s outside of those 

2 2 boundaries t h a t were set by the n o t i c e and by the 

23 order. I f i n the f u t u r e we decide t o reopen f o r 

24 other t o p i c s , we can r e n o t i c e f o r t h a t p a r t i c u l a r 

25 t o p i c . 
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1 DR. NEEPER: Very w e l l . I would l i k e t o 

2 respond, however, t o the o b j e c t i o n , i f I may. 

3 CHAIRPERSON BAILEY: Please. 

4 DR. NEEPER: The o b j e c t i o n , as I heard i t , 

5 i n d i c a t e d t h i s would have something t o do w i t h my 

6 p i t sampling. I t has nothing t o do w i t h my p i t 

7 sampling. 

8 MR. SMITH: Let's j u s t ask Dr. Neeper, i s 

9 the testimony t h a t you propose t o give w i t h t h i s 

10 s l i d e , does i t a r i s e from or r e l a t e t o the 

11 conversion issue t h a t has been discussed thus far? 

12 When I say t h a t , I mean going from m i l l i g r a m s per 

13 l i t e r t o m i l l i g r a m s per kilogram? 

14 DR. NEEPER: No. I t r e l a t e s t o i f you had 

15 m i l l i g r a m s per kilogram, what have you experienced 

16 i n the r e a l world t h a t corresponds t o that? How do 

17 our wastes as measured i n the r e a l world correspond 

18 t o the m i l l i g r a m s per kilogram or t h e i r equivalent 

19 i n m i l l i g r a m s per l i t e r t h a t may appear i n the rule? 

2 0 MR. SMITH: That sounds t o me although 

21 i t ' s beyond what you wanted t o hear. 

22 CHAIRPERSON BAILEY: I'm a f r a i d you w i l l 

23 need t o l i m i t y o u r s e l f t o what has been noticed and 

24 was discussed as our boundaries f o r t h i s opening of 

25 the record. 
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1 DR. NEEPER: Very w e l l . I w i l l s k i p ahead 

2 t o the Page 12 and see i f t h i s f i t s w i t h i n the 

3 boundaries, because I am de a l i n g w i t h how the ta b l e s 

4 are c a l l e d or i n t e r a c t e d w i t h by the r e s t of the 

5 r u l e , and t h i s i s not having t o do w i t h changing the 

6 t a b l e s . 

7 I w i l l give some background. A temporary 

8 p i t may be o f f - s i t e , according t o the d e f i n i t i o n 

9 given i n 19.15.17Q, and we have heard other sections 

10 of the r u l e c i t e d today. The term o f f - s i t e has been 

11 deleted from the trench s p e c i f i c a t i o n s i n Paragraph 

12 K of t h i s . Therefore, n e i t h e r temporary p i t s nor 

13 trenches, are n e c e s s a r i l y l o c a t e d o n - s i t e . Let's 

14 look at the i m p l i c a t i o n s . 

15 The term o n - s i t e closure i n 19.15.17.10C 

16 i m p l i e s t h a t t h i s paragraph applies only o n - s i t e , 

17 which i s undefined. Setbacks f o r trenches appear 

18 only i n Subparagraph IOC, too. Therefore, although 

19 setbacks f o r p i t s appear elsewhere, no setbacks are 

20 r e q u i r e d f o r any trench regarded as o f f - s i t e . 

21 MR. FELDEWERT: Dr. Neeper, I want t o 

22 i n t e r r u p t you j u s t one minute here. I'm going t o 

23 obj e c t f o r the record because what he wants t o t a l k 

24 about i s how the language of the r u l e impacts s i t i n g 

25 requirements f o r trenches, which I don't see how 
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1 t h a t ' s germane t o the issues t h a t you have 

2 i d e n t i f i e d here today. More i m p o r t a n t l y , t o the 

3 extent t h a t t h i s i s indeed an issue, number one, 

4 i t ' s something t h a t he could have addressed by way 

5 of some other type of proposed m o d i f i c a t i o n t o the 

6 language, which was not done. 

7 I don't know, Dr. Neeper, whether t h i s i s 

8 addressed i n your f i n d i n g s and conclusions t h a t you 

9 submitted a f t e r the hearings i n May through August, 

10 but i t seems t o me t h a t what he i s t r y i n g t o do here 

11 i s address a subject where he i s concerned t h a t 

12 there might be some confusion i n the r u l e about the 

13 setbacks f o r trenches. I don't see how t h a t ' s 

14 germane t o the issues t h a t we are deali n g w i t h here 

15 today. 

16 DR. NEEPER: May I respond? 

17 CHAIRPERSON BAILEY: Yes. 

18 DR. NEEPER: We heard testimony today of 

19 Table 2 applying t o b u r i a l and trenches, and the 

20 r e s u l t of t h i s i s t h a t trench b u r i a l f o r wastes 

21 w i t h i n those l i m i t s do not have the conditions t h a t 

22 one might expect from the r u l e . Now, i f t h a t ' s 

23 outside the l i m i t s l e t ' s j u s t go ahead. 

24 CHAIRPERSON BAILEY: Let's go forward 

25 because t h a t does seem t o be outside. 

_ _ — — _ _ _ _ _ ^ _ _ ^ _ _ _ _ M _ _ J 
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1 DR. NEEPER: Very w e l l . I w i l l withdraw 

2 those. 

3 MR. SMITH: Let me ask you, j u s t t o make 

4 sure we are not making a mistake here, i f I were t o 

5 convert what Dr. Neeper j u s t said, i f I understand 

6 i t , i t i s t h a t t h i s t o p i c was already opened up i n 

7 d i r e c t testimony by the proponent's witness. I f 

8 t h a t ' s t r u e , I t h i n k t h a t he could move forward w i t h 

9 t h i s , but my question i s do you believe t h a t t h i s 

10 t o p i c has been opened up by your testimony? 

11 MR. FELDEWERT: Number one, I objected t o 

12 t h i s e a r l y on so I was very conscious of sta y i n g 

13 w i t h i n the aspects of the hearing, the germane 

14 aspects of the hearing today. Number two, our 

15 witness d i d not address i n any sense the setbacks 

16 t h a t e x i s t w i t h i n the r u l e f o r these types of 

17 trenches. The only t h i n g my witness d i d w i t h 

18 respect t o the r u l e was i d e n t i f y f o r you as a 

19 prelude where Table 1 i s c i t e d w i t h i n the r u l e and 

20 where Table 2 i s c i t e d w i t h i n the r u l e . That's i t . 

21 MR. SMITH: Yes, but what, was the purpose 

22 of him i d e n t i f y i n g that? I t wasn't j u s t t o g r a t i s 

23 i d e n t i f y i t . There was a purpose behind i t . 

24 MR. FELDEWERT: The purpose was t o 

25 i d e n t i f y the f i n e s of m a t e r i a l s , as you r e c a l l , 

PAUL BACA PROFESSIONAL COURT REPORTERS 
05f5333e-5541-474f-8433-578a89d6a2fc 



Page 4037 

1 being addressed by Table 1 and Table 2, Table 1 

2 being s o i l s below below-grade tanks and l i n e d p i t s 

3 and Table 2 being the contents of the p i t s and 

4 below-grade tanks. 

5 MR. SMITH: Dr. Neeper, do you perceive 

6 t h a t the testimony you were wanting t o give here 

7 addresses the issue j u s t described by the lawyer 

8 over here? 

9 DR. NEEPER: I'm not sure of the meaning 

10 of -- the e n t i r e meaning of the o b j e c t i o n . He has 

11 said t h a t h i s witness d i d not describe setbacks.. 

12 His witness described or c i t e d where does t h i s t a b l e 

13 ^ apply, and I am simply t r y i n g t o say be aware of 

14 where t h i s t a b l e applies and where i t doesn't apply. 

15 That's beyond my l e g a l t r a i n i n g , although I have 

16 served as a summary c o u r t - m a r t i a l i n the m i l i t a r y . 

17 I don't mean -- the c o u r t - m a r t i a l was not on me. I 

18 was the Court. 

19 MR. FELDEWERT: Mr. Smith, I t h i n k you 

20 w i l l r e c a l l t h a t the reason we went t o the r u l e was 

21 t o i d e n t i f y the media t h a t was involved u n t i l Table 

22 1, s o i l s i n p i t s and below-grade tanks; and then the 

23 media, the mixed-phase waste, I guess, t h a t was 

24 involved w i t h Table 2 as being the contents of p i t s 

25 and below-grade tanks. We d i d n ' t get i n t o the 
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1 l o c a t i o n , the s i t i n g issues, nothing. 

2 MR. SMITH: I t h i n k t h a t ' s a good 

3 o b j e c t i o n . 

4 DR. BALCH: When we are i n d e l i b e r a t i o n , 

5 we w i l l h o p e f u l l y be very thorough i n f e r r e t i n g out 

6 a l l the l i t t l e mistakes and e r r o r s and there are 

7 methods t o f i x the ones we don't catch. 

8 MR. FELDEWERT: I might also add f o r the 

9 record, we d i d look at t h i s issue t h a t ' s r a i s e d by 

10 Dr. Neeper and I t h i n k you w i l l f i n d t h a t i n a l l due 

11 respect, I t h i n k he i s wrong. But t h a t ' s f o r --

12 i t ' s not f o r the issue here today, not t o be debated 

13 here today. 

14 CHAIRPERSON BAILEY: The o b j e c t i o n i s 

15 sustained. I f we couid j u s t go forward w i t h your 

16 testimony. 

17 DR. NEEPER: I bel i e v e t h i s same o b j e c t i o n 

18 applies here. I heard even Mr. Feldewert use t h i s 

19 term today because i t l i t me up when he said t h i s 

20 t a b l e w i l l apply i f the wastes exceed t h a t l i m i t , 

21 and yet there's a c o n f l i c t i n the r u l e which says 

22 you can't have b u r i a l i f the wastes exceed t h a t 

23 l i m i t . So there i s a c o n f l i c t i n the r u l e . I hope 

24 you loca t e i t . 

2.5 MR. SMITH: Let me ask t h i s . I f t h a t i s 
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1 t r u e , the statement t h a t you made, Mr. Feldewert, do 

2 you not t h i n k t h a t he can t e s t i f y i n response t o 

3 that?' 

4 MR. FELDEWERT: I'm sorry, I missed the 

5 statement. 

6 MR. SMITH: Would you repeat what you j u s t 

7 s a i d i n terms of what you be l i e v e Mr. Feldewert 

8 said, Dr. Neeper? 

9 DR. NEEPER: Yes. What I believe I heard 

10 Mr. Feldewert say i n questioning h i s witness as he 

11 was loo k i n g , I be l i e v e , at the r u l e , he said the 

12 waste then can be bu r i e d i f they exceed the l i m i t s 

13 s p e c i f i e d . I n other words, i t was the same wording 

14 t h a t I saw i n the r u l e . And t h a t caught my 

15 a t t e n t i o n because I f e l t t h i s was an u n i n t e n t i o n a l 

16 e r r o r i n the r u l e but i t had profound impact. 

17 MR. FELDEWERT: I don't r e c a l l saying 

18 t h a t . I t h i n k i t ' s where Table 1 was used and Table 

19 2 was used and the statement was i f i t meets the 

20 Table 1 i t can remain and i f i t doesn't, a c t i o n has 

21 t o be taken. I t c e r t a i n l y never went t o the 

22 p r o v i s i o n s t h a t Dr. Neeper i s concerned about i n the 

23 s l i d e s . 

24 CHAIRPERSON BAILEY: The o b j e c t i o n i s 

25 sus ta ined . 
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1 DR. NEEPER: I submit f o r the record of 

2 the hearing, New Mexico C i t i z e n s f o r Clean A i r and 

3 Water E x h i b i t 6, Pages 1 through 9. 

4 CHAIRPERSON BAILEY: Any objection? 

5 MR. FELDEWERT: •' I t h i n k we have already 

6 lodged our o b j e c t i o n s t o the e x h i b i t . 

7 MS. FOSTER: No o b j e c t i o n on admittance 

8 from IPANM. 

9 MS. GERHOLT: No o b j e c t i o n . 

10 MR. JANTZ: No o b j e c t i o n . 

11 MR. SMITH: This included the p o r t i o n s of 

12 the e x h i b i t t o which you d i d object? 

13 MR. FELDEWERT: I j u s t looked. Yes. 

14 CHAIRPERSON BAILEY: Then E x h i b i t 6 pages 

15 1 through 9 are admitted i n t o the record. 

16 (Note: NMCCA&W E x h i b i t 6, Pages 1 through 

17 9 admitted.) 

18 CHAIRPERSON BAILEY: Does t h a t conclude 

19 your presentation? 

20 DR. NEEPER: That concludes my 

21 p r e s e n t a t i o n . 

22 CHAIRPERSON BAILEY: You are ready f o r 

23 cross-examination? 

24 DR. NEEPER: I am prepared f o r questions. 

25 CHAIRPERSON BAILEY: Mr. Feldewert? 
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1 CROSS-EXAMINATION 

2 BY MR. FELDEWERT 

3 Q. Dr. Neeper, I'm lo o k i n g at Page 4, and I 

4 understand t h a t you already addressed the f a c t t h a t 

5 a l l you are doing here i s an approximation. 

6 A. That's c o r r e c t . 

7 Q. And I'm assuming then t h a t i t contains 

8 c e r t a i n assumptions. 

9 A. I o f f e r t h i s as an approximation because 

10 we have heard i t repeated t h a t there i s no exact 

11 conversion. I'm acknowledging there i s no exact 

12 conversion but you may need t o know what you are 

13 t a l k i n g about, and I presented the reasoning behind 

14 i t , the assumptions behind i t are t h a t the I n s t i t u t e 

15 f o r Petroleum, IPEC, d i d not e r r tremendously i n 

16 t h e i r data, and t h a t the U.S. Department of 

17 A g r i c u l t u r e d i d not e r r tremendously i n t h e i r data 

18 so I can compare the two datasets. That i s an 

19 assumption. 

2 0 Q. And t h i s i s where you are doing an 

21 approximation t o convert EC t o mi l l i g r a m s per 

22 kilogram, correct? 

23 A. I w i l l show the graph, a s t r a i g h t l i n e 

24 which i s the red would be the 169. Someone else may 

25 draw a l i n e s l i g h t l y o f f from t h a t i f they wish. 
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1 You can see from the s c a t t e r of the po i n t s what you 

2 might t h i n k of as the e r r o r i n the method, but at 

3 l e a s t i t l e t s you understand about where a 

4 p a r t i c u l a r EC winds up i n terms of a p a r t i c u l a r 

5 m i l l i g r a m s per kilogram or p a r t per m i l l i o n . 

6 Q. Would you agree there could be d i f f e r e n t 

7 i n t e r p r e t a t i o n s w i t h respect t o the graph t h a t you 

8 put up there as Page 5? 

9 A. I could not agree t o t h a t necessarily. 

10 Somebody would have t o give t h e i r i n t e r p r e t a t i o n 

11 before I could see i f I agreed w i t h i t . 

12 Q. On Page 7 you have some l i m i t s here 

13 expressed as a percentage of sodium c h l o r i d e , 

14 correct? 

15 A. That's expressing the m i l l i g r a m s per 

16 kilogram of c h l o r i d e as how i t would appear i f you 

17 said sodium c h l o r i d e . 

18 Q. Sodium c h l o r i d e , r i g h t ? 

19 A. Yes. 

2 0 Q. Are there some assumptions t h a t go i n t o 

21 t h i s conversion? 

22 A. Yes. The assumptions are the atomic 

23 weights of sodium and c h l o r i d e and c h l o r i n e as given 

24 i n the Chemical Rubber Handbook of Chemistry and 

25 Physics. 
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1 Q. Any other assumptions? 

2 A. No. 

3 Q. Did you account -- I'm not a s o i l 

4 p h y s i c i s t or anything, but my understanding i s 

5 there's a l o t of d i f f e r e n t c h l o r i d e s . You were 

6 focusing on sodium c h l o r i d e . Did you account at a l l 

7 f o r non-sodium components such as potassium 

8 chlor i d e ? 

9 A. I said, t h i s i s how i t would appear i f you 

10 i n t e r p r e t e d the l i m i t a l l as what we commonly c a l l 

11 s a l t or sodium c h l o r i d e . Often other c h l o r i d e s are 

12 r e f e r r e d t o as s a l t , s a l t being the r e s u l t of an 

13 a c i d base r e a c t i o n . 

14 Q. But your assumption i s , and t h i s i s based 

15 on the assumption t h a t i t was a l l sodium chloride? 

16 A. I d i d n ' t have t o assume t h a t . I said i f 

17 you d i d consider i t t o be a l l sodium c h l o r i d e , t h i s 

18 i s what you would see. I n my other d i r e c t testimony 

19 elsewhere at times I have shown indeed i t i s not 

20 n e c e s s a r i l y a l l sodium c h l o r i d e . Sometimes there 

21 are other ions i n the waste. 

22 Q. Now, t h i s whole concept of converting t o 

23 EC from m i l l i g r a m s per kilogram, I guess I'm 

24 wondering why. Because as I understand i t , and 

25 correct^me i f I'm wrong, t h i s idea of EC i s not used 
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1 by any n a t i o n a l or s t a t e r e g u l a t o r y standards f o r 

2 waste, i s i t ? I mean, you don't go out and f i n d a 

3 standard of EC. 

4 A. You w i l l f i n d i t as a standard recommended 

5 by the American Petroleum I n s t i t u t e expressed i n EC. 

6 Your own witness expressed a l l of h i s r e s u l t s i n EC. 

7 Q. Now, I'm focusing here on waste, not 

8 s o i l s , not t o p s o i l s , f o r example. I'm focusing on 

9 waste. There's no s t a t e or n a t i o n a l r e g u l a t o r y 

10 standards where they look at waste i n terms of 

11 what's i t s e l e c t r i c a l c o n d u c t i v i t y . 

12 A. I don't know, because I don't deal w i t h 

13 n a t i o n a l r e g u l a t o r y standards. For petroleum wastes 

14 there aren't any. 

15 Q. I f I'm understanding here today, you don't 

16 have any -- the approximation t h a t you show on Page 

17 4, f o r example, you don't c i t e any supporting 

18 l i t e r a t u r e f o r t h a t , do you? 

19 A. Supporting l i t e r a t u r e i s on Page 5, and i f 

20 you want i t 

21 Q. Tha t ' s the o n l y - -

22 A. - - i t w i l l take me 20 minutes but I w i l l 

23 take you t o i t r i g h t down t o the l a s t number. 

24 Q. And t h a t ' s the o n l y support t h a t you c i t e 

25 then f o r your approximat ion , r i g h t ? 
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1 A. That i s where i t came from. 

2 Q. Now, i f I'm lo o k i n g at Slide A, f o r 

3 example, I t h i n k here i s where we s t a r t combining a 

4 l o t of concepts, i f I'm understanding. Your Sli d e 8 

5 i s where you take your approximations -- l e t me ask 

6 you t h i s : I s Slid e 8 based s o l e l y on your 

7 hypothesis t h a t you can m u l t i p l y m i l l i g r a m s per 

8 l i t e r by 20 t o get m i l l i g r a m s per kilogram? 

9 A. I t i s . 

10 Q. And you don't have any supporting 

11 l i t e r a t u r e f o r t h a t conversion, do you? That 

12 m u l t i p l i c a t i o n by 20? I don't see any c i t e . 

13' A. I don't. Your previous witness does. He 

14 addressed t h i s . 

15 Q. You're r i g h t . 

16 A. Roughly the same number t h a t ' s i n the EPA 

17 15.12. I could go get i t out of there. 

18 Q. You're r i g h t . There was some discussion 

19 on t h a t . But outside of the c r i t i c i s m s t h a t 

20 Dr. Robinson had about i t t h i s morning, any response 

21 t o that? I mean, you don't have any l i t e r a t u r e 

22 supporting your conversion of 20 t o one? 

23 A. There couldn't be any supporting 

24 l i t e r a t u r e . That comes out of the d e f i n i t i o n of the 

25 EPA t e s t and you apply what l i m i t s could occur 
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1 w i t h i n t h a t procedure. 

2 Q. Okay. Have you ever asked a lab t o take 

3 the r e s u l t s i n m i l l i g r a m s per l i t e r using the EPA 

4 method c i t e d and convert, them t o m i l l i g r a m s per 

5 kilogram? 

6 A. No. Every lab t e s t I ever got and every 

7 lab t e s t the OCD has got i n c l u d i n g t e s t s of p i t 

8 contents came back i n m i l l i g r a m s per kilogram, and 

9 i f the hearing went on another day I would take 

10 o p p o r t u n i t y t o do some r e b u t t a l on t h a t t o p i c . 

11 Q. Well, at l e a s t you w i l l agree w i t h me then 

12 t h a t the EPA Testing Method 1312, as i d e n t i f i e d i n 

13 the cu r r e n t P i t Rule and any proposals by NMOGA, 

14 y i e l d s a r e s u l t i n m i l l i g r a m s per l i t e r , c orrect? 

15 A. I n the l a b o r a t o r y . 

16 Q. That's how labs r e p o r t i t ? 

17 A. You come out. Let me expand on t h a t . I n 

18 the l a b o r a t o r y your method i n Table 1 also comes 

19 out, and by your own witness today, every 

2 0 measurement method he could t h i n k of re q u i r e d 

21 d i l u t i o n of the c h l o r i d e from the s o l i d w i t h a 

22 l i q u i d , u s u a l l y water i n t h i s case. So every 

23 measurement you u l t i m a t e l y make i s going t o be on 
24 the c h l o r i d e i n the l i q u i d . Now, how you r e l a t e 

25 t h a t back t o what your o r i g i n a l s o l i d sample was i s 
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1 going t o be up t o you. 

2 Q. But the l a b o r a t o r y has a method f o r ! 

3 deali n g w i t h t h a t , correct? They have a standard 

4 method t h a t ' s recognized f o r doing the conversion 

5 based upon the m a t e r i a l t h a t i s being analyzed? 

6 A. I can't speak f o r the la b o r a t o r y . I can j 

7 c a l l one up and ask and they said, "We do t h i s as a 

8 matter of course." 300.0 d e l i v e r s answer i n j 

9 m i l l i g r a m s per l i t e r . U l t i m a t e l y t h a t ' s what i t i s . ; 

10 I t has t o be r e l a t e d back. The d i f f e r e n c e i s j 

11 whether or not you dry the waste t o get a mass 

12 measurement of the s o l i d o b j e c t . I 

13 Q. I want t o ask you something on Page 4. I 

14 You said you c i t e d t o the t r a n s c r i p t f o r your j 

15 example down i n the middle, EC l i m i t of a l k a l i 

16 sacaton equals 12. Do you see that? 
17 A. Yes. 

18 Q. You c i t e t o Page 2314 of the t r a n s c r i p t . 

19 A. That's the c i t a t i o n on Line 16. 

2 0 Q. And t h a t ' s Dr. Buchanan's testimony, 

21 correct? 

22 A. Yes. Tha t ' s where - - n o t i c e the a s t e r i s k . 

23 Tha t ' s where the EC l i m i t came f r o m . I ' m not 

24 a rgu ing EC l i m i t s . 

25 Q. But you c i t e i t , and you recognize , do you 
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1 not, t h a t Dr. Buchanan, when you look at t h a t 

2 t r a n s c r i p t , t e s t i f i e d and the studies show t h a t the 

3 EC l i m i t s f o r n a t i v e grasses t o be twice as high, up 

4 t o 24, correct? 

5 A. I wasn't c i t i n g n a t i v e grasses, I simply 

6 plucked one and put i n a number. 

7 Q. But where you plucked i t from, the 

8 testimony i s t h a t the EC l i m i t f o r n a t i v e grasses i s 

9 twice as high, c o r r e c t ? 

10 A. I'm not t e s t i f y i n g on the EC l i m i t f o r 

11 n a t i v e grasses, and you're wrong, but t h a t i s a 

12 t o p i c f o r a d i f f e r e n t hearing. I f you are going t o 

13 open up the hearing f o r EC on n a t i v e grasses, I w i l l 

14 be glad t o have the discussion w i t h you. 

15 Q. I was j u s t curious what you c i t e d there. 

16 A. I needed an example because i t ' s possible 

17 the Commission could say, where have we used EC? 

18 Where has EC entered the hearing and how would I use 

19 t h i s ? So I s a i d okay, f o r example, but I'd b e t t e r 

20 use some example t h a t ' s already i n the record of the 

21 hearing. Otherwise, I'm i n t r o d u c i n g new testimony. 

22 Q. I understand. Where t h i s was being used, 

23 c o r r e c t -- and c o r r e c t me i f I'm wrong -- was t h a t 

24 they were examining the a b i l i t y of p l a n t s t o 

25 germinate, correct? 
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A. I can't s t a t e whether he was using the 50 

2 percent f o l i a g e damage or whether he was using seed 

3 germination at t h a t p o i n t . I have been through 

4 other l i t e r a t u r e and I can f i n d a range of values, 

5 depending on how you wanted t o define damage. 

6 Q. But you w i l l agree w i t h me where you 

7 plucked t h i s from i s where the witness was examining 

8 the f o u r f o o t of cover t h a t i s r e q u i r e d by the 

9 closure? 

10 A. I t has nothing t o do w i t h four f o o t of 

11 cover. 

12 Q. That's where i t was being examined, 

13 correct? 

14 A. Whatever was going on at t h a t time i s what 

15 was going on at t h a t time, but he gave an EC l i m i t . 

16 I t was a statement i n the hearing. I could have 

17 taken something o f f t h a t other graph. 

18 CHAIRPERSON BAILEY: Mr. Feldewert, I 

19 t h i n k you have strayed outside the scope. 

20 MR. FELDEWERT: Okay. I saw t h a t c i t e and 

21 I was t r y i n g t o 

22 CHAIRPERSON BAILEY: Do you have any other 

23 questions? 

24 MR. FELDEWERT: I do not. 

25 CHAIRPERSON BAILEY: Why don't we break \ 
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f o r the day, continue the case u n t i l tomorrow f o r 

2 f u r t h e r questions and r e b u t t a l . We w i l l continue 

3 t h i s case at 9:00 o'clock tomorrow morning. 

4 Thursday, January 10th. I s there p u b l i c comment? 

5 Okay, thank you. 

6 (Note: The hearing was adjourned at 

7 4:45). 
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