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WHEREUPON, the following proceedings were had at 

10:40 a.m.: 

CHAIRMAN FESMIRE: The next cause before the 

Commission i s Case Number 13,555. I t ' s the Application of 

the New Mexico O i l Conservation Division f o r adoption of a 

new Rule concerning i n f i l l wells and compulsory pooled 

u n i t s . 

At t h i s time i s there an appearance of counsel? 

MS. O'CONNOR: Yes, thank you, Mr. Chairman. My 

name i s Cheryl O'Connor and I'm an attorney f o r the O i l 

Conservation Division. 

CHAIRMAN FESMIRE: Okay. Are there any other 

appearances i n t h i s case? 

Cheryl, do you have any witnesses? 

MS. O'CONNOR: I have one, Mr. Chairman. And 

would i t please the Commissioners i f I s i t instead of 

standing? 

CHAIRMAN FESMIRE: Would you introduce your 

witness and have him sworn, please? 

MS. O'CONNOR: I w i l l . We c a l l David Brooks. 

(Thereupon, the witness was sworn.) 

CHAIRMAN FESMIRE: Ms. O'Connor, would you please 

proceed? 

THE WITNESS: Mr. Chairman, could I re s p e c t f u l l y 

reguest a five-minute recess before we s t a r t the 
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proceedings? 

CHAIRMAN FESMIRE: Surely, w e ' l l take a f i v e -

minute break. 

THE WITNESS: Thank you, Mr. Chairman. 

(Thereupon, a recess was taken a t 10:42 a.m.) 

(The f o l l o w i n g proceedings had a t 10:55 a.m.) 

CHAIRMAN FESMIRE: Ms. O'Connor, I b e l i e v e you're 

up. 

MS. O'CONNOR: Yes, thank you. 

DAVID K. BROOKS. JR.. 

the witness h e r e i n , a f t e r having been f i r s t d u l y sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION 

BY MS. O'CONNOR: 

Q. Could you introduce y o u r s e l f t o the Commission 

and e x p l a i n t o them your occupation? 

A. Okay, my name i s David Brooks and I am A s s i s t a n t 

General Counsel f o r the Energy, Minerals and Na t u r a l 

Resources Department. I work f o r the General Counsel, 

however I am more or less permanently assigned t o work w i t h 

the o i l and gas — w i t h the O i l Conservation D i v i s i o n , and 

I work here i n the Santa Fe o f f i c e . 

Q. And Mr. Brooks, as you know, we're here today on 

an a p p l i c a t i o n t o adopt Rule 36. Were you i n v o l v e d i n 

d r a f t i n g t h a t Rule? 
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A. I n t i m a t e l y . 

(Laughter) 

Q. (By Ms. O'Connor) I'm going t o r e f e r you t o 

E x h i b i t A, and there are two p a r t s of E x h i b i t A. Could you 

— Do you recognize E x h i b i t A-l? 

A. I recognize E x h i b i t A - l . 

Q. Could you e x p l a i n what t h a t i s ? 

A. E x h i b i t A - l i s a d r a f t of proposed new Rule 36 

and a proposed amendment t o Rule 7.W.(9) as attached t o the 

A p p l i c a t i o n f o r rulemaking t h a t I f i l e d t o i n s t i t u t e t h i s 

proceeding. 

Q. Now, behind E x h i b i t A - l t h e r e i s E x h i b i t A-2. Do 

you recognize t h a t e x h i b i t ? 

A. Yes. 

Q. And could you e x p l a i n t o the Commission what the 

d i f f e r e n c e i s between A - l and A-2? 

A. Okay, E x h i b i t A-2 i s what has become i n e v i t a b l e 

i n our rulemaking proceedings. That's the r e v i s i o n s t h a t 

we're now recommending from what we o r i g i n a l l y recommended. 

Do you want me t o go ahead and e x p l a i n what they are and 

the reasons f o r them? 

Q. Not y e t . Let me ask you, i s E x h i b i t A - l the Rule 

as o r i g i n a l l y proposed? 

A. I t i s . 

Q. And i s E x h i b i t A-2 a c o r r e c t and accurate copy of 
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the Rule that's being proposed with some changes? 

A. That i s correct. 

MS. O'CONNOR: I would move to have, or reguest 

to have, Exhibits A-l and A-2 admitted i n t o evidence at 

t h i s time. 

CHAIRMAN FESMIRE: Any objection? 

COMMISSIONER BAILEY: No. 

COMMISSIONER CHAVEZ: No. 

CHAIRMAN FESMIRE: Exhibits A-l and A-2 are 

admitted. 

Q. (By Ms. O'Connor) Mr. Brooks are you f a m i l i a r 

w i th the notice requirements f o r publication f o r 

rulemaking? 

A. I am. 

Q. And what are those requirements? 

A. The notice of rulemaking must be published i n the 

New Mexico Register at least 10 days p r i o r t o the hearing. 

I t must be published i n a newspaper of general c i r c u l a t i o n 

i n the state at least 20 days p r i o r t o the hearing. 

Q. I would refer you to — 

A. Well, wait, there's more. 

Q. I'm sorry. Oh, pardon me. 

A. I t must be published on the Division's website at 

least 20 days p r i o r to the hearing, and i t must be 

d i s t r i b u t e d t o those persons who have requested t o receive 
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copies of the Commission's docket at least 2 0 days p r i o r t o 

the hearing. Also by v i r t u e of a Legislative enactment at 

the l a s t session, i t must be provided t o the Small Business 

Advisory Council, I believe. I may have the exact name of 

that agency wrong, but i t ' s something l i k e t h a t , that's 

attached t o the Economic Development Department. 

Q. I would refer you to Exhibit B. 

A. Yes, ma'am. 

Q. Do you have a copy of that — 

A. I do. 

Q. — i n f r o n t of you? Okay, and could you explain 

t o the Commissioners what Exhibit B is? 

A. Exhibit B i s an a f f i d a v i t of publi c a t i o n from The 

Albuquerque Journal, including a copy of the advertisement 

t h a t was published concerning t h i s proceeding, and i t 

r e f l e c t s t h a t i t was published one time on the 24th of 

August, 2005. 

Q. And therefore does Exhibit B r e f l e c t or show that 

the publication was done as required i n The Albuquerque 

Journal? 

A. I t does. 

MS. O'CONNOR: I would request th a t Exhibit B be 

admitted i n t o evidence. 

CHAIRMAN FESMIRE: Any objections? 

COMMISSIONER BAILEY: No. 
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COMMISSIONER CHAVEZ: No o b j e c t i o n . 

CHAIRMAN FESMIRE: Exhibit B i s so admitted. 

Q. (By Ms. O'Connor) Mr. Brooks, I r e f e r you to 

Exhibit C. 

A. Yes, ma'am. 

Q. Do you recognize that exhibit? 

A. I do. 

Q. And could you explain t o the Commissioners what 

th a t is? 

A. Exhibit C i s an excerpt from the New Mexico 

Register, was printed out from the electronic version of 

the New Mexico Register on the Internet. 

Q. And does t h i s meet the requirements as required 

by Rule? 

A. I t does. You w i l l note that the caption at the 

top r e f l e c t s that t h i s i s the Register f o r August 31, 2005. 

I t contains a notice of t h i s hearing on September 15, 2005. 

Ten days under New Mexico law i s 14 days, 14 days from 

October — from August 31st, would be September the 13th, 

so i t does r e f l e c t compliance with the requirement. 

MS. O'CONNOR: I would request th a t Exhibit C be 

admitted i n t o evidence. 

CHAIRMAN FESMIRE: Any objec t i o n ? 

COMMISSIONER BAILEY: No. 

COMMISSIONER CHAVEZ: No o b j e c t i o n . 
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CHAIRMAN FESMIRE: Exhibit C i s so admitted. 

Q. (By Ms. O'Connor) Now, Mr. Brooks, was any 

copies of the proposed Rule provided to any other e n t i t i e s ? 

A. Yes, I sent a copy to the general counsel at the 

Economic Development Department to comply with the 

requirement f o r notice to the Small Business Advisory 

Council. I also sent a copy to the IT — I don't know, I 

can't remember fo r sure what that stands f o r — o f f i c e 

w i t h i n t h i s Division, w i t h i n t h i s Department, t o have i t 

posted on the Departments' website — on the Division's 

website. 

Q. And was i t so posted on the Division's website? 

A. I t was. 

Q. And so i s i t your personal knowledge t h a t i t was 

sent t o the Small Business — 

A. I t was — 

Q. — agency? 

A. — yes. 

Q. Okay. I would re f e r you now back to what's now 

been admitted as Exhibit A - l . 

A. Yes, ma'am. 

Q. You said you'd been involved i n the d r a f t i n g of 

proposed Rule 3 6; i s that correct? 

A. Yes. 

Q. Okay. And could you explain t o the Commission 

STEVEN T. BRENNER, CCR 
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what your involvement was i n the d r a f t i n g of th a t Rule? 

A. Okay, rulemaking has changed around here. We're 

now on a f a s t track. But t h i s i s the ultimate slow-track 

Rule. The proposal f o r — that eventually resulted i n t h i s 

Rule was i n i t i a t e d by the former OCD Director, L o r i 

Wrotenbery, and the former Division counsel, Lyn Hebert, 

sometime p r i o r t o my coming to the agency i n 2001. 

There was a work group constituted and they made 

a report, and some people didn't l i k e the report. I had 

some objections t o i t , so did some other people. And 

Director Wrotenbery directed me to reformulate i t , and a 

new work group was constituted over which I presided. Had 

a number of meetings over a period of about three years, 

and f i n a l l y resulted i n the proposal of Exhibit A - l , of 

which I was the primary draftsman, with the concurrence and 

assistance of the members of the work group. 

Q. And who a l l were members of th a t work group? 

A. I have a l i s t here, i f I can f i n d i t . Myself; 

William F. Carr, with the law f i r m of Holland and Hart i n 

Santa Fe; James Bruce, attorney i n Santa Fe; J e f f Harvard 

of the Independent Petroleum Association of New Mexico; 

Kevin Harwe of Devon Energy; Steven Smith, who was of EOG 

Resources at the time we started t h i s procedure but i s now 

with Mewbourne; Bob Doty with OXY USA; Randy Patterson of 

Yates Petroleum; Alan Alexander of Burlington Resources; 

STEVEN T. BRENNER, CCR 
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and with some involvement ~ although he wasn't a formal 

member of the work group, he actually, I th i n k , may have 

attended more meetings than some of the people t h a t were, 

Rick Foppiano of OXY. 

Q. Now, fo r the proposed Rule, was i t a unanimous 

agreement of the Committee as to the proposed Rule? 

A. I believe that i t eventually was. There was a 

l o t of discussion about many issues, and some people gave 

on various things, but I believe that that i s correct. My 

understanding was that a unanimous consensus was reached. 

Q. Okay. Now, when the committee was developing the 

Rule, were there any opportunities f o r public input i n the 

development of the Rule? 

A. Well, a f t e r the Rule was developed we conducted a 

public workshop. That was held i n June of t h i s year. We 

gave notice t o the same persons that were noticed f o r the 

— i n addition t o posting notice on the website, which we 

did , we also gave mail notice to — or e-mail notice t o 

those persons who were summoned f o r the work group — f o r 

the workshop on proposed amendments t o Rule 104 t h a t were 

recently adopted, included representatives of industry 

associations and also representatives of several 

environmental groups. The Sierra Club, I know, was one, 

the New Mexico Citizens f o r Clean A i r and Water, the O i l 

and Gas Accountability Project. I don't remember i f there 
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were any others. I do remember those three. 

Also we gave notice t o the J i c a r i l l a Apache Tribe 

and the Navajo Nation and the Bureau of Land Management and 

the State Land Office. 

Q. Okay. And as the r e s u l t of the public workshop, 

were there any changes made to the Rule as o r i g i n a l l y 

proposed? 

A. There were a few. Most of them were very minor. 

The one I s p e c i f i c a l l y remember was the l a s t sentence of 

Subsection D, regarding — no, i t ' s not i n Subsection D, 

I'm sorry, i t ' s i n Subsection E, the provisions of 

Subsection E regarding refund of money advanced with 

i n t e r e s t were added i n response to comments at the 

workshop. 

Q. Mr. Brooks, before we go i n t o d e t a i l s of the 

Rule, could you explain to the committee, j u s t give them a 

general overview as to what t h i s Rule — why t h i s Rule i s 

being proposed? 

A. Okay, there has been long controversy w i t h i n and 

outside of OCD about whether compulsory pooling orders i n 

New Mexico are we l l - s p e c i f i c or pool-specific — or, not 

pool-specific, u n i t - s p e c i f i c . Some people believe t h a t the 

compulsory pooling order pools the u n i t only f o r the 

purpose of the p a r t i c u l a r well described i n the order. 

L o r i Wrotenbery and I both disagreed with t h a t , 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

14 

but we did recognize that — I mean, we f e l t t h a t once i t ' s 

u n i t i z e d , because of the terms of the Statute and the terms 

of the customary order, the — i t was u n i t i z e d f o r a l l — 

i t was pooled f o r a l l purposes, f o r a l l operations on that 

u n i t . However, we did recognize that — only t h a t the wel l 

e l e c t i o n and cost-recovery provisions, which are probably 

the most important part of a compulsory pooling order, as 

our orders have always been w r i t t e n , are w e l l - s p e c i f i c ; 

they apply only t o the f i r s t w e l l . 

I f the operator wanted t o conduct any other 

operations on the u n i t , then the operator would have t o do 

one of two things. He would have t o eith e r conduct them 

under the common law, which would provide him only with 

100-percent cost-recovery, or he would have t o come back t o 

the Division and get an amendment t o that order t o 

authorize additional operations. 

When — This, I think, was triggered by the 

amendments i n about 1998 — I say " I t h i n k " because I 

wasn't here then — but i n about 1998 the amendments t o 

Rule 104 that permitted i n f i l l wells i n deep gas un i t s i n 

the southeast. 

Of course, subsequently there were amendments t o 

the pool rules f o r some of the large pools i n the northwest 

which also permitted i n f i l l wells, and we had gotten t o a 

s i t u a t i o n where most pools — i n most pools, more than one 
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we l l per spacing u n i t was permitted. And there existed a 

b e l i e f t h a t i t would subserve e f f i c i e n c y t o revise our 

compulsory pooling orders so as to allow the d r i l l i n g of an 

i n f i l l w e l l on the u n i t under the same terms as the w e l l 

t h a t was s p e c i f i c a l l y proposed at the time the pooling 

order was issued. 

The o r i g i n a l work group geared i t s e f f o r t s toward 

g e t t i n g standard language to be put i n t o an order f o r th a t 

purpose. We decided i n my work group t o change our focus 

to doing the Rule f o r the primary reason th a t there are 

many of these compulsory pooling orders out there t h a t have 

already been entered i n — as to units that permit i n f i l l 

w ells, and i f we adopted an order — i f we adopted language 

t o be put i n future orders, i t would s t i l l be necessary t o 

amend a l l those other orders, which would require a 

sp e c i f i c proceeding f o r each. 

So i t was decided that i t could be — and the 

work group consensus was, that i t could be most e f f i c i e n t l y 

done by a r u l e change. And the purpose of t h i s Rule i s 

j u s t t h a t , t o provide a framework whereby an operator of a 

compulsory pooled u n i t can d r i l l an i n f i l l w e l l w i t h i n that 

u n i t under the terms of the compulsory pooling order, 

without the necessity of another application and hearing 

before the Division t o get an amendment to tha t order. 

Q. I would refer you to Exhibit A-2. Now, i s i t 
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correct t h a t t h i s i s the Rule as you are proposing i t — as 

the OCD i s proposing i t , t o the Commission at t h i s time? 

A. That i s correct. 

Q. Okay. Would you please go through the Rule and 

explain t o the Commission the Rule and the requirements of 

the Rule? 

A. Okay. I'm going t o s t a r t with Rule 36, and I ' l l 

go back and conclude with the change of d e f i n i t i o n t h a t i s 

act u a l l y the f i r s t item on the Rule. 

There are some d e f i n i t i o n s i n — Subsection A 

includes some d e f i n i t i o n s . These are being defined solely 

f o r the purpose of t h i s Rule and therefore are i n the Rule 

i t s e l f , rather than i n the d e f i n i t i o n s Rule. 

The — (1) and (3), A.(1) and A.(3), are merely 

defined f o r purposes of reference w i t h i n t h i s Rule, and I 

do not anticipate — I do not see any p a r t i c u l a r 

substantive significance t o the way those d e f i n i t i o n s are 

worded, so I won't say any more about them unless there are 

questions. 

A.(2) does require some comment. A.(2) says 

" I n f i l l w e l l s h a l l mean a well i n a compulsory pooled u n i t 

t o be completed i n a pool i n which an e x i s t i n g w e l l d r i l l e d 

pursuant t o the compulsory pooling order has been completed 

and not abandoned." 

There are many elements t o that d e f i n i t i o n , but 
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basi c a l l y what We were doing here was w r i t i n g around an 

inherent problem which the work group did not a r r i v e at a 

consensus as to how to deal with, and t h a t i s what I would 

c a l l the behind-the-pipe issue, i n addition t o the i n f i l l 

issue, which arises when a well i s d r i l l e d i n a compulsory 

pooled u n i t and you want to d r i l l an i n f i l l w e l l under the 

Rules to the same pool. There arises an issue from the 

multiple-pool nature of most of our compulsory pooling 

orders. 

Most of our compulsory pooling orders use what 

has generally been — what has often been called the 

wedding cake approach, where i t defines a 320-acre u n i t f o r 

a l l pools spaced on 320 acres w i t h i n the horizontal l i m i t s , 

a 160-acre u n i t f o r a l l pools spaced on 160 acres w i t h i n 

the horizontal l i m i t s , and so on down to the 40-acre o i l 

u n i t s . 

That raises the question, does the operator — on 

what terms does the operator of the w e l l — does the 

operator of the pooled u n i t have the r i g h t , having once 

completed the pooled u n i t i n the target formation provided 

i n the order, to plug that well back to a shallower pool or 

to d r i l l another well on the u n i t to a shallower pool? 

The committee did not reach a consensus on t h a t 

issue and recommended that the Rule leave t h a t issue f o r 

another day. As Jane Prouty said one meeting recently on 
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another issue, that we bumble along the way we always have. 

(Laughter) 

THE WITNESS: So the i n f i l l w e l l d e f i n i t i o n was 

ca r e f u l l y w r i t t e n to not t r e a t that issue. Of course you 

also notice that i t says, " i n which...a wel l d r i l l e d 

pursuant to the compulsory pooling order has been completed 

and not abandoned." I f the well d r i l l e d pursuant t o the 

compulsory pooling order i s abandoned p r i o r t o the time 

t h a t another well i s d r i l l e d , then under the terms of our 

t y p i c a l order, that terminates the u n i t . So that i f 

somebody comes i n l a t e r and wants to d r i l l another w e l l , 

they would have to apply f o r a new compulsory pooling 

order. 

I believe I can take — as I did i n the previous 

Rule, I w i l l either be happy to answer questions on — 

subsection by subsection, or go through the whole Rule and 

then answer questions generally, whichever s u i t s the 

Commission's pleasure. 

COMMISSIONER BAILEY: I have questions before we 

leave the area. 

THE WITNESS: Okay. 

COMMISSIONER BAILEY: Okay, since the general 

public i s so involved i n the rulemaking now and the terms 

"compulsory pooling" and "statutory u n i t i z a t i o n " may seem 

very close to each other, I have a suggestion t h a t maybe we 
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should have absolute c l a r i t y over what we're t a l k i n g about 

here, l i k e i n A - l , Operator s h a l l mean the d i v i s i o n -

appointed operator of a compulsory pooled p r o r a t i o n o r 

spac ing u n i t , or i t s successor. So t h a t there's no 

confusion t h a t we're t a l k i n g about a l a r g e r e x p l o r a t o r y or 

wate r f l o o d - t y p e u n i t . 

THE WITNESS: That was c e r t a i n l y the i n t e n t . 

There was no — 

COMMISSIONER BAILEY: The i n t e n t , but f o r people 

who are not f a m i l i a r w i t h t h i s type of terminology I t h i n k 

c l a r i t y i s r e a l l y important i n t h i s Rule. Would you o b j e c t 

t o having — 

THE WITNESS: Okay, t h a t ' s what I was t r y i n g — 

COMMISSIONER BAILEY: — spacing u n i t — 

THE WITNESS: — t o say, was what you were asking 

me. No, I would not o b j e c t . 

COMMISSIONER BAILEY: Okay, I ' d l i k e t o see i t 

t h e r e . Also i n A.(2), I n f i l l w e l l s h a l l mean a w e l l i n a 

compulsory pooled p r o r a t i o n or spacing u n i t . 

And then you j u s t t a l k e d about whether i n A. (2) 

the order has been completed and not abandoned. Do we need 

t o be s p e c i f i c as t o t e m p o r a r i l y or permanently abandoned? 

Because th e r e are going t o be very s p e c i f i c r u l e s on 

temporary abandonment. 

THE WITNESS: That i s c o r r e c t . I t h i n k a c t u a l l y 
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they are, but they're going t o be expanded. That would not 

— I would not o b j e c t t o saying plugged and abandoned — 

COMMISSIONER BAILEY: Okay. 

MS. O'CONNOR: Does the Commission want t o r u l e 

on these proposals as we go along, r a t h e r than t o save 

them, or how would the Commission l i k e t o handle i t ? 

CHAIRMAN FESMIRE: I ' d r a t h e r discuss them, and 

then I ' l l mark them and w e ' l l vote on them as we — when we 

get t o the end. 

COMMISSIONER BAILEY: That's a l l I have so f a r . 

THE WITNESS: Okay. Are the r e any other 

questions? 

COMMISSIONER CHAVEZ: On t h a t p a r t i c u l a r Section 

A.(1) t h e r e , " d i v i s i o n - a p p o i n t e d operator", i s t h a t — 

could t h a t also include "commission-appointed", should the 

order come from the Commission hearing? 

THE WITNESS: I would t h i n k t h a t would be 

im p l i e d . 

COMMISSIONER CHAVEZ: Be implied? 

THE WITNESS: I t h i n k — There again, I wouldn't 

o b j e c t t o c l a r i f y i n g i f the Commissioners f e e l t here's a 

need t o c l a r i f y . 

COMMISSIONER CHAVEZ: Did any of the operators 

ever b r i n g t h a t up as an issue? 

THE WITNESS: No, no one has a r t i c u l a t e d t h a t 
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p r i o r t o you. 

COMMISSIONER CHAVEZ: Okay, thanks. 

CHAIRMAN FESMIRE: Go ahead and continue, Mr. 

Brooks. 

THE WITNESS: Okay, I w i l l go on t o Subsection B 

then. Subsection B i s a general statement of what the Rule 

i s intended t o do, which i s to allow proposals f o r i n f i l l 

wells w i t h i n a compulsory pooled u n i t . 

Now, the important thing, I th i n k , about 

Subsection B i s who i t allows to propose. We began t h i s 

inquiry with s t a t i n g that i n a t y p i c a l compulsory pooled 

u n i t there might be — there would always be at least two 

d i f f e r e n t categories of working i n t e r e s t owners, but there 

might be as many as three, because i n many compulsory 

pooled u n i t s there's, one, the operator. 

And two, there are any people who v o l u n t a r i l y 

joined i n the w e l l . We usually c a l l them — we called them 

throughout the discussion the JOA par t i e s , although we 

recognize that somebody might v o l u n t a r i l y p a r t i c i p a t e 

without signing a j o i n t operating agreement. But i n most 

cases they would be parties to a j o i n t operating agreement. 

So we have the JOA nonoperators. 

And then we have the pooled p a r t i e s , the pooled 

working i n t e r e s t owners. 

There was a l o t of debate about t h i s issue, but 
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the decision that was eventually reached was t h a t the Rules 

should not provide an option f o r proposals by the JOA 

nonoperators. The reasons f o r that were tha t i t was f e l t 

t h a t the JOA nonoperators were not parties t o the pooling 

proceeding. 

For legal and c o n s t i t u t i o n a l reasons t h a t I w i l l 

mention l a t e r i n the discussion, I believed — and I thi n k 

i t was generally concurred f o r fairness issues as w e l l — 

t h a t the JOA parties should not be made subject to an 

el e c t i o n on the proposal of a pooled party, a mandatory 

ele c t i o n on the proposal f o r a pooled party, b a s i c a l l y 

because the Rules do not provide f o r notice of a compulsory 

proceeding t o the voluntary j o i n i n g nonoperators. 

I t was therefore concluded th a t i f the non- — 

Well, the other reason why i t was concluded not — why we 

concluded not to give them a r i g h t of proposal under t h i s 

Rule was that we figured that i f the JOA nonoperators 

wanted to i n s t i t u t e a d r i l l - — wanted to i n i t i a t e a 

d r i l l i n g proposal, t h e i r remedy would be t o propose i t t o 

the operator under the terms of the operating agreement. 

I f the operator consented, then i t would be the 

operator's r e s p o n s i b i l i t y to put the deal together, which 

would e n t a i l proposing i t to the pooled p a r t i e s . I f the 

operator did not consent, then presumably the JOA p a r t i e s , 

t h e i r designee rather than the operator, would be d r i l l i n g 
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the w e l l , and since t h a t would be conduct of operations by 

a person other than the Division-appointed operator, they 

would have t o come back t o the D i v i s i o n anyway t o get 

a u t h o r i t y t o do t h a t , by amendment t o the p o o l i n g order. 

So f o r t h a t reason we f e l t l i k e t h a t the JOA 

p a r t i e s were not being denied t h e i r o p p o r t u n i t y t o propose 

i t , they j u s t d i d i t under the terms of the j o i n t o p e r a t i n g 

agreement, r a t h e r than under the terms of the Rule. 

Now, t h i s says the operator or — Subsection B 

says the operator or a pooled p a r t y may propose. And 

Subsection C deals w i t h proposals by the operator, and 

Subsection D deals w i t h proposals by a pooled p a r t y . The 

Rules are very d i f f e r e n t i n terms of what they can a c t u a l l y 

do, although the mechanics are s i m i l a r . So unless t h e r e 

are questions on the issue of Subsection B, I w i l l proceed 

then t o Subsections C and D. 

CHAIRMAN FESMIRE: Any questions? 

COMMISSIONER BAILEY: No. 

COMMISSIONER CHAVEZ: No. 

THE WITNESS: Okay, Subsection C provides f o r 

proposals by the operator. I t i s very s i m i l a r — i t i s 

s t r u c t u r e d t o be very s i m i l a r t o the j o i n t o p e r a t i n g 

agreement i n t h a t i t provides t h a t the operator w i l l make a 

proposal. The pooled p a r t i e s — the operator i s r e q u i r e d 

t o propose only t o the pooled p a r t i e s . 
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Now, i t would be assumed, of course, th a t the 

operator would have a contractual duty t o propose the we l l 

to the parties t o the j o i n t operating agreement, so the 

Rule doesn't require that. That would be covered by the 

agreement, presumably. 

The operator must propose a we l l t o the pooled 

pa r t i e s . They have a 30-day period of time t o elect t o 

p a r t i c i p a t e or not, j u s t as they would under the terms of 

eith e r the compulsory pooling order or a j o i n t operating 

agreement. 

The d i s t i n c t feature of t h i s — of the mechanics 

of t h i s Rule — w e l l , actually there are two, but s t a r t 

w i t h the f a c t of payment. And t h i s i s sort of an i n -

between proceeding. 

Under j o i n t operating agreement, as you know, the 

operator has the option of requiring payment i n advance of 

a share of we l l costs, however the — whether the payment 

i s separate from the election. So th a t my understanding of 

a j o i n t operating agreement has always been tha t a party 

elects by notice t o p a r t i c i p a t e . And i f the party elects 

by notice t o p a r t i c i p a t e and then doesn't pay t h e i r share 

when the operator demands i t , then th a t j u s t creates a 

contractual l i a b i l i t y on which the operator can sue, but i t 

does not a f f e c t the v a l i d i t y of the el e c t i o n . 

On the other hand, under the t y p i c a l compulsory 
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pooling order the only way you can elect t o p a r t i c i p a t e i s 

by paying your share of the costs i n advance, because the 

terms of the order require th a t . This creates an 

intermediate procedure that you elect by notice, j u s t as 

you would under a j o i n t operating agreement, but you must 

pay your share w i t h i n 30 days or your notice i s voided. 

The reasons f o r that were, the committee f e l t 

t h a t the compulsory pooling proceeding was r i g h t i n dealing 

with parties that didn't have a contractual r e l a t i o n s h i p 

w ith each other; because they're forced i n t o t h i s 

r e l a t i o n s h i p , they haven't made — they don't have the 

opportunity to make an assessment of other people's 

creditworthiness to decide whether or not they want t o get 

i n t o t h i s relationship with them, so i t was f e l t t h a t they 

should not be allowed to elect t o p a r t i c i p a t e and then not 

put up t h e i r money. 

On the other hand, they didn't want t o require 

the — t h i s i s a strange observation t o my way of thi n k i n g , 

but i t was the representatives of the majors, didn't want 

to require the payment w i t h i n the 30-day el e c t i o n period 

because they said t h e i r companies sometimes couldn't move 

that f a s t i n terms of getting a check, act u a l l y g e t t i n g a 

check. So that was the reason that was given i n the work 

group why they had the 60 — the additional 30 days t o make 

payment. 
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The other difference i s with regard to the time 

f o r commencement of the w e l l . The j o i n t operating 

agreement, unless i t ' s modified — and i t sometimes i s , but 

the t y p i c a l j o i n t operating agreement requires th a t the 

w e l l must be started w i t h i n 90 days, and then there's an 

addi t i o n a l 30 days f o r hardship. 

I t was decided here we would give them 120 days 

up f r o n t , and — rather than t r y to deal with what i s a 

hardship. But then i t was raised th a t i n the present 

environment p a r t i c u l a r l y — and t h i s was something th a t 

came up i n some of the recent meetings, th a t sometimes you 

can't even get a r i g w i t h i n 120 days. So the provision was 

added t o allow a party to p e t i t i o n t o the Division f o r an 

addi t i o n a l 120 days to s t a r t the w e l l , and the Division 

could do without notice or hearing. 

That's analogous to the way we do things under 

compulsory pooling orders, because our compulsory pooling 

orders t y p i c a l l y provide basically a 120-day — 

approximately a 12 0-day time to s t a r t the i n i t i a l w e l l , and 

then the Division i s allowed to extend i t without notice 

and hearing. The difference being that under the t y p i c a l 

compulsory pooling order the Division can extend any number 

of times i t wants to without notice and hearing; under t h i s 

provision, based on what the operators thought — way i t 

ought to be, that the Division can extend the 120 days one 
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time w i t h o u t n o t i c e and hearing, but i f they wanted 

a d d i t i o n a l extensions they would have t o have n o t i c e and 

hearing. 

I t h i n k — as a lawyer, I t h i n k i t ' s a l i t t l e 

unusual t h a t we have procedures f o r the D i v i s i o n t o do 

t h i n g s w i t h o u t n o t i c e and hearing, however we've been doing 

i t f o r many, many years i n terms of extending compulsory 

p o o l i n g orders, so there's p l e n t y of precedent f o r i t . 

Otherwise, I be l i e v e t h a t the e l e c t i o n s work i n a way t h a t 

i s very f a m i l i a r t o the i n d u s t r y and not l i k e l y t o cause 

any p a r t i c u l a r problems. 

I f t h ere are any questions on operator proposals, 

I ' l l e n t e r t a i n them. Otherwise, I ' l l move on t o Subsection 

D. 

COMMISSIONER CHAVEZ: Just one on the — I'm 

so r r y . 

CHAIRMAN FESMIRE: Commissioner? 

COMMISSIONER CHAVEZ: Yes, Mr. Brooks, i f the 

pooled order, the compulsory p o o l i n g order, comes out of 

the Commission, would the extension s t i l l be — the 

D i v i s i o n D i r e c t o r could extend the time under the 

Commission — 

THE WITNESS: I t h i n k i t should be, because — 

and I t h i n k t h a t ' s the way t h i s reads, because Commission 

orders are only d e a l t w i t h i m p l i e d l y , but I t h i n k t h a t 
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should be the case because the Commission a c t i n g on t h i n g s 

i s much more unworkable than the D i r e c t o r . 

COMMISSIONER CHAVEZ: Okay. when i t says 

D i v i s i o n , t h a t i m p l i e s the D i v i s i o n D i r e c t o r ? 

THE WITNESS: Yeah, i t has been our — I would 

have no o b j e c t i o n t o s u b s t i t u t i n g " D i r e c t o r " i n t h i s 

c o n t e x t . I t ' s g e n e r a l l y been our philosophy i n rulemaking 

t o say " D i v i s i o n " instead of " D i v i s i o n D i r e c t o r " , but then 

t h a t i s g e n e r a l l y — t h a t i s i n a generic sense. I f 

there's something t h a t s p e c i f i c a l l y needs t o be done by the 

D i r e c t o r — and t h i s probably does — then i t ' s a p p r o p r i a t e 

t o say D i r e c t o r . 

COMMISSIONER CHAVEZ: Okay. And then extension, 

say i f an operator wants more than one extension, which 

goes t o — would r e q u i r e n o t i c e of hearing, t h a t would be 

an Examiner hearing, not a Commission hearing, even i f the 

order, the o r i g i n a l order, came out of the Commission? 

THE WITNESS: I t would be. This does not provide 

f o r i t s p e c i f i c a l l y a t a l l i n the Rule, but then you'd go 

back t o the general procedural r u l e s , which are, you f i l e 

an a p p l i c a t i o n and i t goes t o an Examiner. 

COMMISSIONER CHAVEZ: Okay, t h a t ' s a l l I have. 

CHAIRMAN FESMIRE: Commissioner Bailey? 

COMMISSIONER BAILEY: No questions. 

CHAIRMAN FESMIRE: I have no questions on t h i s . 
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THE WITNESS: Okay. D deals with proposals by 

pooled p a r t i e s , and the consensus that we came t o i s a 

l i t t l e b i t odd i n that i t provides f o r proposals by pooled 

p a r t i e s , but i t doesn't r e a l l y give them a r i g h t t o force 

an election. What they have the r i g h t t o do i s t o propose 

the i n f i l l w ell to the operator. Then the operator can 

decide whether i t wants t o propose the wel l as an operator 

proposal or whether i t wants to decline t o propose i t . 

I f the operator decides t o propose the w e l l as an 

operator proposal, then the rest of the procedure goes 

under Subsection C. I f the operator decides not to propose 

i t as an operator proposal, then the Rule provides th a t the 

proposing party may apply t o the Division f o r an amendment 

of the pooling order t o authorize the d r i l l i n g of the w e l l . 

There was a l o t of discussion of t h i s issue, 

again, and our o r i g i n a l proposal had been t o require an 

operator — t o allow a pooled party t o — or — through 

several d r a f t s , we worked on t r y i n g t o develop a procedure 

to allow a pooled party t o propose an i n f i l l w e l l and force 

an ele c t i o n without the involvement of the Division. The 

stumbling block that we couldn't get over on tha t was the 

presence i n many force pooled units of v o l u n t a r i l y j o i n i n g 

parties who were not noticed or given an opportunity t o 

p a r t i c i p a t e i n the o r i g i n a l compulsory pooling proceeding. 

I t would seem that there are fairness and perhaps 
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even Constitutional due-process — l i k e l y even, 

Constitutional due-process arguments t o placing a JOA 

nonoperator i n the position where i t has to make an 

elec t i o n on the basis of a proposal by a pooled party, 

which w i l l have the consequence of ei t h e r r e q u i r i n g i t to 

p a r t i c i p a t e , which requires i t t o put up money, or p u t t i n g 

i t i n a nonconsent position, which I thin k i n the market 

c e r t a i n l y an in t e r e s t i n a p o t e n t i a l prospect that's not 

subject t o a mandatory election i s worth a l o t more than 

one tha t i s . 

And I think that there i s a property i n t e r e s t 

there by the JOA nonoperators. They're not pa r t i c i p a n t s i n 

the o r i g i n a l compulsory pooling order, so i t would seem 

tha t they're e n t i t l e d t o some notice and hearing before 

they're placed i n that position. And I think there was a 

fe e l i n g among the participants that fairness sort of 

indicated the same thing. 

I n t h i s scenario, the pooled party proposes t o 

the operator, the operator i s given 60 days i n which t o 

decide whether i t wants t o propose, the idea there being 

tha t t h a t would give the operator time t o propose the well 

t o i t s JOA partners and f i n d out whether t h e i r elections — 

what t h e i r elections are, so i t can know what i t s own 

po s i t i o n i s going t o be before i t has to decide whether t o 

go along with the proposal or whether t o oppose i t . 
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The only other t h i n g I t h i n k i s worthy o f comment 

i s t h a t t h e r e i s a p r o v i s i o n i n here which, i f t h e operator 

proposes — i f the operator does e l e c t t o propose i t and 

there's one pooled p a r t y who has proposed i t and t h e r e f o r e 

i s i n the deal, but there are other pooled p a r t i e s who are 

out of i t , and the operator wants t o j o i n — wants t o 

abandon the proposal a f t e r having made i t because of the 

e l e c t i o n s not t o p a r t i c i p a t e by the other pooled p a r t i e s , 

then the pooled p a r t y who proposed i t can keep t h e proposal 

a l i v e by e l e c t i n g t o take up the i n t e r e s t of the n o n j o i n i n g 

or nonconsenting pooled p a r t i e s . 

I t h i n k t h a t ' s as — When we got away from the 

mandatory e l e c t i o n , I t h i n k t h a t ends up not probably being 

a r e a l important p r o v i s i o n . I t was a very v i t a l issue when 

we were t a l k i n g about a l l o w i n g a pooled p a r t y a mandatory 

proposal — a proposal t h a t would r e s u l t i n a mandatory 

e l e c t i o n by the operator. But a t t h i s p o i n t i t ' s probably 

not a l l t h a t important. However, i t seems t h a t — 

reasonable t o me t h a t i f the pooled p a r t y i s going t o 

propose the w e l l and say, I want the operator t o propose 

i t , he should be w i l l i n g t o cover the nonconsents of the 

other pooled p a r t i e s i f t h a t ' s necessary t o make the deal 

work. 

That's a l l I have t o say about C and D. 

COMMISSIONER BAILEY: The t h i r d l i n e from the 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

32 

bottom of paragraph D — 

THE WITNESS: Yes, ma'am. 

COMMISSIONER BAILEY: — t h a t begins w i t h 

" i n c l u d i n g those whose i n t e r e s t s i n t h e . . . " Would you 

o b j e c t t o p u t t i n g i n " p r o r a t i o n or spacing"? 

THE WITNESS: No. No problem. 

COMMISSIONER BAILEY: Okay. 

THE WITNESS: Your question reminds me of 

something I should have commented on t h a t I d i d not. 

That l a s t sentence serves a s p e c i f i c purpose. 

That i s d e a l i n g w i t h the s i t u a t i o n where the operator 

refuses t o accept a — or refuses t o advance a proposal 

t h a t a pooled p a r t y has made. The pooled p a r t y then 

a p p l i e s t o the D i v i s i o n . Because t h a t i n v o l v e s a l l 

i n t e r e s t s — because a l l i n t e r e s t s i n the u n i t w i l l be 

inv o l v e d i n t h a t s i t u a t i o n , the pooled p a r t y must gi v e 

n o t i c e t o a l l owners and not merely t o the people who are 

fo r c e pooled, i n c l u d i n g the v o l u n t a r i l y j o i n i n g p a r t i e s , 

because they were not n o t i f i e d of the o r i g i n a l p o o l i n g 

proceeding. 

Any other questions? 

COMMISSIONER BAILEY: No. 

COMMISSIONER CHAVEZ: Yes, where the operator 

wants an extension a f t e r the 120 days t h a t i t received 

n o t i c e , you say t h a t the D i v i s i o n may extend the time f o r 
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commencement of d r i l l i n g . That would be, i n a sense, the 

operator s u b m i t t i n g a l e t t e r t o the D i r e c t o r saying, I need 

an extension of the 120 days provided by t h i s Rule i n order 

t o commence d r i l l i n g of the w e l l . Something along those 

l i n e s ? 

THE WITNESS: That was the idea. That's the way 

i t ' s always been — or t h a t ' s the way i t has been done 

since I've been f a m i l i a r w i t h i t under the present 

compulsory p o o l i n g orders. 

COMMISSIONER CHAVEZ: And the D i v i s i o n ' s 

extension, would t h a t be considered an order, as p a r t of 

the o r i g i n a l compulsory p o o l i n g order, an amendment t o i t 

l i k e an A, B, or C, or i s i t — and t h i s purpose, would you 

s t i l l be having a l e t t e r from the D i r e c t o r , j u s t a 

l e t t e r — 

THE WITNESS: My assumption was, and I t h i n k 

everybody else on the work group b e l i e v e d , t h a t i t would 

operate j u s t l i k e i t does under the compulsory p o o l i n g 

order, and i t would j u s t be an i n f o r m a l l e t t e r from the 

D i r e c t o r . The Rule does not address t h a t . 

COMMISSIONER CHAVEZ: On the very f i r s t l i n e 

a f t e r i t says D, i t says "Proposal by pooled owner." 

Elsewhere the phrase "pooled working i n t e r e s t owner" i s 

used. Do you ob j e c t i f t h a t was expanded t o say "Proposal 

by pooled working i n t e r e s t owner"? 
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THE WITNESS: No, I think that's a good idea. 

COMMISSIONER CHAVEZ: Now, i s i t possible — and 

maybe I missed your testimony here — that a proportion of 

the pooled working in t e r e s t owners may elect t o p a r t i c i p a t e 

and some may not, who otherwise didn't want to p a r t i c i p a t e 

i n the o r i g i n a l well? 

THE WITNESS: That i s correct. 

COMMISSIONER CHAVEZ: Well, never mind, I think 

I•ve answered i t . Thank you. 

THE WITNESS: My understanding i s , i f there's any 

doubt about i t , t h i s i s a proposal of a new w e l l , and 

regardless of the election a person has made on the i n i t i a l 

w e l l , they get the r i g h t to make a separate e l e c t i o n on the 

i n f i l l w e l l . 

COMMISSIONER CHAVEZ: Thank you. 

CHAIRMAN FESMIRE: I have no questions, Mr. 

Brooks. 

THE WITNESS: Very good, then I w i l l go on t o E. 

Subsection E i s the refund of money provision, 

and t h i s was proposed by some o f the opera tors a t the work 

group. I don't — at the workshop; the workshop was the 

meeting we had i n June. 

Now, I mentioned who was given — who we gave 

notice t o at the workshop. I don't believe I said who 

appeared. The only person that appeared, other than — We 
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had a number of r e p r e s e n t a t i v e s of operators who were not 

represented i n the work group, t h a t appeared a t the 

workshop. We d i d not have any p a r t i e s other than 

r e p r e s e n t a t i v e s of operators appear, except f o r 

r e p r e s e n t a t i v e s of the State Land O f f i c e . There were no 

other — the environmental community and the t r i b e s and BLM 

and, I b e l i e v e a l s o , the c a t t l e growers a s s o c i a t i o n was 

n o t i c e d . None of those people sent a r e p r e s e n t a t i v e . 

Okay. The E p o r t i o n , Subsection E was proposed 

and debated a t the workshop. This p r o v i s i o n w i t h the r a t e 

t h a t was put i n i t was evolved a t t h a t — by t h a t — by the 

workshop. I won't say everybody agreed t o i t , but i t 

seemed t o be g e n e r a l l y acceptable. I t i s a departure from 

anything t h a t i s i n e i t h e r the j o i n t o p e r a t i n g agreement or 

— the AAPL j o i n t operating agreement or the compulsory 

p o o l i n g orders t h a t we've been i s s u i n g . So there's r e a l l y 

not any d i r e c t precedent f o r t h a t type of p r o v i s i o n , but i t 

seemed t o be acceptable t o — desired by some and 

acceptable t o p r e t t y much everybody. 

F. i s something t h a t i s added i n the A-2 v e r s i o n 

versus the A - l v e r s i o n . So before I go i n t o F., I w i l l go 

back through the other t h i n g s t h a t are changed i n the A-2 

v e r s i o n from the A - l v e r s i o n . There may be a l i t t l e b i t of 

d i f f i c u l t y i n f o l l o w i n g t h i s because we do not have c o l o r -

p r i n t e d copies, i n which case — where these would show up 
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i n red. So they're j u s t i n s l i g h t l y less bold type. 

The f i r s t change i s i n the f i r s t l i n e of 

Subsection B. The words "are authorized, pursuant t o " we 

propose t o delete. This i s an e d i t o r i a l correction. 

The second change i s i n the f i f t h l i n e from the 

bottom of page 1 i n Subsection C, "share of w e l l costs", 

and a f t e r "costs" we propose t o add "as defined i n 

19.15.1.35 NMAC". The reason f o r that addition i s t h a t the 

d e f i n i t i o n of well costs which the Commission adopted when 

i t adopted Rule 35 i s s p e c i f i c a l l y applicable only t o that 

Rule. Therefore i f we're t o make the same d e f i n i t i o n 

applicable t o t h i s Rule, we need t o cross-reference i t . 

The next change I'm having trouble f i n d i n g here. 

I remember what i t i s , but I — oh, i n Subsection D, eighth 

l i n e i n Subsection D — the l i n e begins with "county" — as 

proposed i n Exhibit A-l i t says "county where the proposed 

w e l l w i l l i s be located". We propose t o change t h a t t o 

" w i l l be located". No, wait, i t says " w i l l i s located", 

and we propose t o change " w i l l i s located" t o " w i l l be 

located". That again i s an e d i t o r i a l correction. 

The only change of a substantive nature i s 

Subsection F. Subsection F i n i t s e n t i r e t y i s a new 

proposal. That i s , i t was not discussed i n the work group, 

and i t was not included i n the Rule as o r i g i n a l l y proposed. 

The reason f o r Subsection F i s t o incorporate the 
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determination of reasonable well costs — the procedure f o r 

determining reasonable well costs as i t i s set out i n the 

compulsory pooling order, and i t always i s — i n t o t h i s 

structure so that the eventual cost that w i l l be borne by 

the pooled parties w i l l be t h e i r share of reasonable w e l l 

costs, i f those should be d i f f e r e n t from actual w e l l costs. 

This was not included i n the o r i g i n a l Rule, 

fr a n k l y , because I didn't think about i t and nobody else i n 

the work group did. But when I got to reviewing t h i s Rule 

i t occurred to me that the Statute, Compulsory Pooling 

Statute, Section 70-2-17, has a mandatory requirement t h a t 

OCD establish a procedure f o r determining reasonable w e l l 

costs i n a compulsory pooling order. And i t seems t o me 

that one of two results would occur from not having a 

provision l i k e F i n here. 

The most probable one would be tha t a court would 

hold, i f the issue were presented, t h a t the procedure 

prescribed i n the o r i g i n a l compulsory pooling order would 

apply even though i t wasn't s p e c i f i c a l l y made applicable. 

But i f they didn't so hold, then i t would seem to be 

probable that the ent i r e Rule would be i n v a l i d because i t 

v i o l a t e s the Statute. So I thought that i t was a wise 

precaution t o put that provision i n here. 

The only other thing t o comment on i s what I l e f t 

f o r l a s t , changing the d e f i n i t i o n of "working i n t e r e s t 
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owner". 

When we got t o c r a f t i n g t h i s Rule, we used the 

term "working i n t e r e s t owners" i n a l o t of con t e x t s , and we 

got t o t h i n k i n g about the problem o f , does "working 

i n t e r e s t owner" include an unleased mineral owner? And so 

we looked t o see what the c u r r e n t d e f i n i t i o n of "working 

i n t e r e s t owner" was. 

And we found t h a t the c u r r e n t d e f i n i t i o n of 

"working i n t e r e s t owner" does not include an unleased 

min e r a l i n t e r e s t owner. And my f e e l i n g i s t h a t i t should, 

not j u s t f o r t h i s r u l e but f o r a l l purposes, s u b j e c t t o the 

q u a l i f i c a t i o n about the r o y a l t y t h a t ' s allowed — the one-

e i g h t h r o y a l t y t h a t ' s allowed i n the compulsory p o o l i n g 

context t o an unleased mineral i n t e r e s t owner. I n a l l 

other contexts I be l i e v e t h a t an unleased m i n e r a l i n t e r e s t 

owner i s , i n e f f e c t , a working i n t e r e s t owner. And the 

d e f i n i t i o n a l change t h a t I propose would make t h a t the case 

f o r a l l purposes i n the OCD Rules, subject t o the 

q u a l i f i c a t i o n about the compulsory pooled working i n t e r e s t 

owner — unleased owner's r o y a l t y . 

Q. (By Ms. O'Connor) And Mr. Brooks, your 

d e f i n i t i o n a l change i s i n what Rule? 

A. Rule 7, Subsection W, paragraph ( 9 ) . 

CHAIRMAN FESMIRE: Okay. 

THE WITNESS: That concludes my testimony — 
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w e l l , my — that concludes my answer t o the question you 

asked me quite a while back. 

COMMISSIONER BAILEY: I have a question, though. 

I n t h i s d e f i n i t i o n f o r working i n t e r e s t owners — 

THE WITNESS: Yes. 

COMMISSIONER BAILEY: — i f the Land Office has 

an unleased t r a c t w i t h i n a compulsorily pooled — 

THE WITNESS: — u n i t . 

COMMISSIONER BAILEY: — proration u n i t , does 

t h i s d e f i n i t i o n put the Land Office as a working i n t e r e s t 

owner? That can't happen. 

THE WITNESS: Well, I know that i t ' s not 

authorized t o be, but i t seems to me i t i n e f f e c t i s a 

working i n t e r e s t owner by v i r t u e of i t s ownership, unless 

and u n t i l i t leases. I assume what would happen i f you got 

i n t h a t s i t u a t i o n i s that you would lease i t . 

But I don't see, you know, how we escape from the 

fa c t t h a t — I guess the Land Office could appear at the 

compulsory pooling hearing and point that out, and maybe 

tha t would be ground f o r denying the compulsory pooling 

order. 

COMMISSIONER BAILEY: Admittedly, t h i s i s way out 

there. But i t ' s a po t e n t i a l — I guess I'm curious i f t h i s 

unleased i n t e r e s t has to apply t o governmental agencies 

such as the BLM or the Land Office or the J i c a r i l l a 
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Apaches, or any governmental owner of unleased i n t e r e s t s . 

THE WITNESS: Well, the Rule could be made t o 

exclude t h a t . I'm not sure what consequences t h a t would 

have i n context, other than our Rules, nor am I t o t a l l y 

sure how i t would work under our Rules. I f the Land O f f i c e 

had an unleased i n t e r e s t and there were an a p p l i c a t i o n t o 

pool t h a t u n i t , I don't know what the consequences would be 

e x a c t l y . I don't know t h a t i t ' s ever — 

COMMISSIONER BAILEY: I don't know t h a t i t ' s ever 

come up — 

THE WITNESS: I've never heard of i t coming up. 

COMMISSIONER BAILEY: — but I j u s t hate blanket 

t h i n g s t h a t a u t o m a t i c a l l y include governmental agencies 

w i t h o u t — 

THE WITNESS: Well, we could say except 

governmental agencies. 

CHAIRMAN FESMIRE: Add another sentence, the 

working i n t e r e s t — 

THE WITNESS: Or perhaps we may want t o say 

"except the State Land O f f i c e and the Bureau of Land 

Management". I would assume t h a t i f a State agency owned 

land and had a mineral i n t e r e s t i n t h a t land and i t was not 

t r u s t land, t h a t the State agency would have the r i g h t t o 

become a working i n t e r e s t owner i f i t chose t o do so. 

COMMISSIONER BAILEY: But t h a t e n t a i l s some 
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o b l i g a t i o n s t h a t the agency may not be prepared t o accept. 

Q. (By Ms. O'Connor) Would the agency — Mr. 

Brooks, would the agency be able — those governmental 

agencies be able t o move q u i c k l y enough t o respond t o the 

time l i m i t s ? 

A. I don't know the answer t o t h a t . I t h i n k t he 

concern i s t h a t there would be o b l i g a t i o n s , and I don't 

know — I don't b e l i e v e the compulsory p o o l i n g scenario 

imposes any, and perhaps t h a t ' s the reason i t doesn't. 

Except t h a t i t would be subject t o the e l e c t i o n . That i s , 

i f they e l e c t e d not t o p a r t i c i p a t e , which would e s s e n t i a l l y 

be the only e l e c t i o n they could make, then t h e i r i n t e r e s t 

would be — then the operator would have the r i g h t t o 

recover costs out of t h e i r i n t e r e s t . 

COMMISSIONER BAILEY: But as a r o y a l t y owner they 

can't be compromised f o r t h e i r r o y a l t i e s . 

THE WITNESS: And the r o y a l t y would be one-eighth 

by s t a t u t e . You know, I — t h a t ' s provided i n the O i l and 

Gas Act, t h a t any unleased mineral i n t e r e s t owner gets the 

one-eighth r o y a l t y . 

COMMISSIONER BAILEY: Right. No, I understand 

t h a t . But I know State Parks has o i l and gas leases. 

Highway Department, I b e l i e v e , does. 

THE WITNESS: Well, I t h i n k t h i s i s a d e c i s i o n 

the Commission w i l l have t o make on such wisdom as i t has. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

42_ 

I don't r e a l l y have any advice t o o f f e r on i t , because i t 

seems t o me t h a t as a matter of common law the governmental 

agency i s going t o be placed i n t h a t p o s i t i o n unless t h e i r 

p o s i t i o n i s changed by some other s t a t u t e , which I'm not 

aware of any, r e a l l y . 

I know t h a t they're p r o h i b i t e d from becoming 

working i n t e r e s t owners i n the usual sense, but i t seems t o 

me t h a t by — the ownership of an unleased mineral i n t e r e s t 

has the incidence t h a t i t has under the common law and t h a t 

t h e y ' r e put i n t h a t p o s i t i o n not by the OCD but by the f a c t 

— the nature of t h e i r tenure. How we deal w i t h i t i n our 

r e g u l a t i o n s , I don't r e a l l y have any wisdom t o o f f e r the 

Commission a t t h i s p o i n t on t h a t s u b j e c t . 

CHAIRMAN FESMIRE: Well, they would become a one-

e i g h t h r o y a l t y — i n essence, a one-eighth r o y a l t y i n t e r e s t 

owner u n t i l the 200-percent payback — 

THE WITNESS: That's c o r r e c t . 

CHAIRMAN FESMIRE: — a t which p o i n t they become 

a working i n t e r e s t owner, and — 

THE WITNESS: That's c o r r e c t . 

CHAIRMAN FESMIRE: — you guys can't — 

COMMISSIONER BAILEY: Yeah. 

CHAIRMAN FESMIRE: — be working i n t e r e s t owners. 

COMMISSIONER BAILEY: And we can't have any 

w i t h h o l d i n g of our r o y a l t y under the 200 percent. 
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THE WITNESS: Well, there would be no withholding 

of the r o y a l t y under the — 

CHAIRMAN FESMIRE: You'll s t i l l — 

THE WITNESS: — O i l and Gas — 

CHAIRMAN FESMIRE: — a one-eighth r o y a l t y owner. 

COMMISSIONER BAILEY: But we can't be a working 

i n t e r e s t . 

CHAIRMAN FESMIRE: You'd have 200 percent payout 

to f i n d somebody who was interested i n leasing the 

property. 

COMMISSIONER BAILEY: And I don't t h i n k State 

Parks would be able to assume the r e s p o n s i b i l i t i e s e i t h e r . 

THE WITNESS: Well, I think under the O i l and Gas 

Act the r e s p o n s i b i l i t y i s purely passive, because what i n 

ef f e c t you have, since you wouldn't be able t o elect t o 

pa r t i c i p a t e , as Mark says, you would — your i n t e r e s t would 

be withheld u n t i l the 200-percent payout, and at th a t 

point, then, you would receive your working i n t e r e s t share 

of the revenues. But the compulsory pooling order 

authorizes the operator to withhold costs out of revenues. 

I t does not require the pooled party t o pay revenues — t o 

pay costs i f they exceed revenues. So i t would be a purely 

passive r o l e as a working i n t e r e s t . 

CHAIRMAN FESMIRE: But they're s t i l l a passive 

working i n t e r e s t owner because t h e i r share of the proceeds 
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i s being docked f o r the share of the o p e r a t i n g cost a f t e r 

the payout, and they can't by s t a t u t e do t h a t . 

THE WITNESS: Well, you know, l i k e I say, having 

never thought about t h i s problem, I don't know how one 

deals w i t h the t e n s i o n between the S t a t u t e , the common law 

and the O i l and Gas Act. So I j u s t don't have any wisdom 

t o o f f e r the Commission a t t h i s p o i n t . 

CHAIRMAN FESMIRE: Could we add another s e c t i o n , 

say, C.(1), or i n between C and D? But how would you — 

even i f we d i d have a s p e c i a l s e c t i o n , how could we deal 

w i t h i t ? 

COMMISSIONER BAILEY: Yeah, I'm t h i n k i n g i t 

should j u s t go t o the d e f i n i t i o n s by j u s t exempting 

governmental agencies i n the d e f i n i t i o n s of working 

i n t e r e s t owners. 

CHAIRMAN FESMIRE: But then you're exempting 

governmental agencies from f o r c e p o o l i n g , from compulsory 

p o o l i n g , wouldn't i t ? 

THE WITNESS: Except — 

COMMISSIONER BAILEY: I f i t ' s put i n — 

THE WITNESS: — r o y a l t y i n t e r e s t s . 

COMMISSIONER BAILEY: — 36, you would be. But 

not i f i t ' s put i n 7. 

CHAIRMAN FESMIRE: So your proposal i s t o make... 

MS. BADA: Does i t only apply i f i t ' s unleased? 
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Could you j u s t say, or except those i n t e r e s t s government 

agencies own of unleased i n t e r e s t i n o i l and gas? 

CHAIRMAN FESMIRE: Well, t h a t would — t h a t ' s the 

only time the problem would come up, because i f i t ' s leased 

you're going t o have a working i n t e r e s t owner t o go 

agai n s t . 

THE WITNESS: My concern w i t h i t would be — and 

I'm not sure how t h i s d e f i n i t i o n works w i t h — t h e S t a t u t e 

does not exclude working i n t e r e s t s owned by — or unleased 

min e r a l i n t e r e s t s owned by — The O i l and Gas Act does not 

exclude unleased mineral i n t e r e s t s owned by governmental 

agencies from the p r o v i s i o n s of the compulsory p o o l i n g 

s t a t u t e . I t r e a l l y a r i s e s only w i t h s t a t e agencies, 

because by f e d e r a l law, an i n t e r e s t owned by the f e d e r a l 

government cannot be compulsory pooled w i t h o u t t h e i r 

consent. 

CHAIRMAN FESMIRE: David, t h i s i s p u r e l y a 

t h e o r e t i c a l problem, because i f an operator proposes a 

w e l l , f i n d s an unleased i n t e r e s t i n the t r a c t t h e y ' r e 

t r y i n g t o acquire or t r y i n g t o poo l , they're going t o 

acquire t h a t unleased i n t e r e s t . I mean, i f the w e l l i s 

worth d r i l l i n g a t , you know — 

THE WITNESS: Yeah. 

CHAIRMAN FESMIRE: — 319/320, i t ' s c e r t a i n l y 

worth d r i l l i n g a t 320/320. 
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THE WITNESS: I would assume t h a t would be the 

case, but I — and t h a t ' s probably the reason the question 

has never a r i s e n . I'm j u s t unsure, you know, having been 

confronted w i t h t h i s seemingly — somewhat i n t r a c t a b l e 

problem f o r the f i r s t time t h i s morning, I can't t h i n k 

through immediately what the consequences of p u t t i n g any 

p a r t i c u l a r p r o v i s i o n i n any p a r t i c u l a r place would be, 

wi t h o u t some more time t o i n v e s t i g a t e or t h i n k through i t . 

That's the reason I'm not able t o r e a l l y o f f e r any advice 

on what you should do. 

COMMISSIONER BAILEY: What we could do i s i n s e r t , 

i n t h a t phrase, "or of unleased i n t e r e s t s i n o i l and gas", 

how would i t work t o put, "or of unleased non-state 

i n t e r e s t s i n o i l and gas"? "Non-state"... 

CHAIRMAN FESMIRE: Why don't we take an hour 

break f o r lunch and come back, and — 

COMMISSIONER BAILEY: Okay. 

CHAIRMAN FESMIRE: ~ a f t e r we've thought about 

i t over lunch — 

THE WITNESS: Okay. 

CHAIRMAN FESMIRE: — come back and discuss i t . 

COMMISSIONER BAILEY: Admittedly, t h i s i s very 

t h e o r e t i c a l but, you know, i t could be t h a t State Parks i s 

not going t o be able t o get a lease out t h e r e . 

CHAIRMAN FESMIRE: Well, i t could have come up i n 
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Otero Mesa. 

COMMISSIONER BAILEY: Well, i t could, I guess. 

CHAIRMAN FESMIRE: I t could have, w i t h t h a t 1600-

acre t r a c t . 

So why don't we break f o r one hour, come back a t 

one o'clock, and w e ' l l s t a r t w i t h t h a t problem. 

(Thereupon, a recess was taken a t 12:00 noon.) 

(The f o l l o w i n g proceedings had a t 1:05 p.m.) 

CHAIRMAN FESMIRE: Let the record r e f l e c t t h a t 

i t ' s 1:05 p.m. on September 15th, and t h i s i s a 

c o n t i n u a t i o n of the hearing of the New Mexico O i l 

Conservation Commission, and we were addressing Cause 

Number 13,555. 

We had j u s t f i n i s h e d going through the proposed 

Rules, and we've come upon a problem, and Mr. Brooks was 

going t o t h i n k about i t and propose a s o l u t i o n a f t e r lunch. 

Let the record r e f l e c t there's a long pause w h i l e 

Mr. Brooks — 

(Laughter) 

THE WITNESS: Okay. Well, I t h i n k t h a t w i t h o u t 

word-searching the e n t i r e OCD Rules, we don't know e x a c t l y 

what the e f f e c t of changing a d e f i n i t i o n i s . 

So my proposal a t t h i s p o i n t would be t o leave 

the d e f i n i t i o n — t o withdraw the change i n the d e f i n i t i o n 

of working i n t e r e s t i n 19.15.1.7.W, and in s t e a d t o change 
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the d e f i n i t i o n of pooled working i n t e r e s t i n proposed 

19.15.1.36.A.(3), and state there that pooled working 

i n t e r e s t , f o r purposes of 19.15.1.36 only, s h a l l mean a 

working i n t e r e s t or unleased mineral i n t e r e s t t h a t i s 

pooled by order of the Division and not voluntary agreement 

of the owner thereof, except f o r any unleased i n t e r e s t 

owned by any governmental — any government or governmental 

agency, I guess i s the way — any governmental agency or — 

w e l l , there are so many ways to say th a t . I think we would 

want t o exclude state, federal and t r i b a l land t h a t was 

unleased. 

MS. BADA: Can we j u s t say except an unleased 

i n t e r e s t on state, t r i b a l or federal land? 

THE WITNESS: Yeah, I think t h a t would cover i t . 

CHAIRMAN FESMIRE: So we are going t o ess e n t i a l l y 

eliminate the a b i l i t y t o compulsory pool any i n t e r e s t t h a t 

has a state, federal or t r i b a l — unleased state, federal 

or t r i b a l component to i t ? 

THE WITNESS: No, I think t h a t would not be the 

e f f e c t , since that — since I said f o r purposes of Rule 36 

only. A l l that i t would eliminate would be that i f there 

i s a force-pooled u n i t , however i t arose, th a t has unleased 

federal, state or t r i b a l land i n i t , then t h i s automatic 

el e c t i o n procedure would not apply. And everything else 

with regard t o both compulsory pooling and any other 
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context i n which "working i n t e r e s t owner" i s used would be 

as i t now i s , whatever t h a t may be. 

CHAIRMAN FESMIRE: Okay. Any discussion? 

COMMISSIONER BAILEY: I ' l l go along w i t h what 

David s a i d . 

COMMISSIONER CHAVEZ: I t h i n k t h a t ' s an e x c e l l e n t 

s o l u t i o n t h e r e . 

One other t h i n g t o o , I n o t i c e d t h a t the OCD Rules 

do d e f i n e mineral i n t e r e s t owners under a separate 

d e f i n i t i o n , which does reference also o i l and gas leases 

and i n t e r e s t owners who have not signed an o i l and gas 

lease — 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER CHAVEZ: — and I d i d n ' t know i f 

t h a t — t o me i t looked l i k e the proposal f o r the 

d e f i n i t i o n of W.(9) there was going t o be very, very 

s i m i l a r t o the d e f i n i t i o n of mineral i n t e r e s t owner, the 

way i t was proposed. 

THE WITNESS: Well, the d i f f i c u l t y , always, of 

changing a d e f i n i t i o n i s t h a t when one changes a d e f i n i t i o n 

one must do a thorough a n a l y s i s of the e n t i r e body of Rules 

t o f i n d out what e f f e c t t h a t change of d e f i n i t i o n may have, 

and I have not done t h a t . 

CHAIRMAN FESMIRE: David, do you t h i n k t h a t 

withdrawing the recommended change i n the d e f i n i t i o n of 
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working i n t e r e s t owner would be necessary i f we make that 

change t o 36.A.(3)? 

THE WITNESS: Would be necessary? No, i t would 

not be necessary, but i t could be done. 

CHAIRMAN FESMIRE: I mean, i f we make th a t change 

i n 36.A.(3), can we not s t i l l make t h i s change i n the 

d e f i n i t i o n of working i n t e r e s t owner? 

THE WITNESS: We could. I thought the whole 

purpose of changing i t — of revising the language, though, 

was t o avoid c r a f t i n g how we were going t o make th a t change 

i n the d e f i n i t i o n of working i n t e r e s t owner. 

CHAIRMAN FESMIRE: Okay, so we would make no 

change i n Rule 7? 

THE WITNESS: That would be my recommendation at 

present, because I have not word-searched the Rules t o be 

sure how "working in t e r e s t owner" i s used i n every place, 

and so I cannot advise you as to what the e f f e c t of making 

that change would be. 

CHAIRMAN FESMIRE: Okay. Ms. O'Connor, i s there 

anything else? 

MS. O'CONNOR: No, Mr. Chairman, t h a t concludes 

OCD's presentation. 

COMMISSIONER CHAVEZ: I'm sorry, I do have one 

more question here. 

One of the — i t looks l i k e the important parts 
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of your proposed change i s s i g n i f i c a n t change t a l k i n g about 

how t h e i n t e r e s t w i l l be considered, and i t was put i n t o 

the d e f i n i t i o n s . I s t h a t important enough t o perhaps 

i n c l u d e somewhere else i n the — under 3 6? 

CHAIRMAN FESMIRE: I t i s c l e a r i n other p a r t s of 

the S t a t u t e , i s n ' t i t ? 

THE WITNESS: What? I'm not sure what Frank i s 

t a l k i n g about. 

COMMISSIONER CHAVEZ: The p o r t i o n t h a t s t a r t s , 

"provided t h a t i f any unleased mineral i n t e r e s t i s pooled 

by order of the d i v i s i o n , seven-eighths of such i n t e r e s t 

s h a l l be considered a working i n t e r e s t and one-eighth s h a l l 

be considered a r o y a l t y i n t e r e s t . " 

THE WITNESS: That clause i s a d i r e c t quote from 

the O i l and Gas Act. 

COMMISSIONER CHAVEZ: I understand t h a t , and I 

d i d n ' t know why i t was s i g n i f i c a n t t o put t h a t i n t o a 

d e f i n i t i o n . I f i t was s i g n i f i c a n t t o in c l u d e t h a t 

somewhere i n the Rules — 

THE WITNESS: The reason t h a t got i n t h e r e was 

because I had submitted a d e f i n i t i o n of working i n t e r e s t 

owners t h a t would include unleased mineral i n t e r e s t owners, 

and another member of the work group suggested t h a t t h a t 

d e f i n i t i o n would be co n t r a r y t o the S t a t u t e i f i t d i d n ' t 

i n c l u d e t h a t q u a l i f i c a t i o n . 
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COMMISSIONER CHAVEZ: Okay, okay. 

COMMISSIONER BAILEY: I have one question too. 

CHAIRMAN FESMIRE: Sure. 

COMMISSIONER BAILEY: Were there no comments made 

on these proposed Rules outside of the working group 

committee meeting and the work group that you mentioned? 

THE WITNESS: Not to my knowledge. Those would 

be received by the Commission secretary. 

MS. DAVIDSON: No, we received none. 

COMMISSIONER BAILEY: Okay, good. I needed to 

verify that. 

CHAIRMAN FESMIRE: There being no other 

presentation, I think we can step through these Rules. 

Let's start with the changes from the proposed 

Rule to the Exhibit A-2, the changes between Exhibit A-l 

and A-2, and I guess we can step through these and vote on 

them individually. 

The f i r s t one I have i s under 36.A.(1) to include 

the phrase "proration or spacing unit" after the word 

"pooled" so that the sentence reads, "Operator shall mean 

the division-appointed operator of a compulsory pooled 

proration or spacing unit, or i t s successor." 

Any comment on that? 

COMMISSIONER BAILEY: I move we accept that 

change. 
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COMMISSIONER CHAVEZ: 1 would l i k e t o add 

" d i v i s i o n - or commission-appointed operator". 

CHAIRMAN FESMIRE: Mr. Brooks, would you have any 

comment on that? 

THE WITNESS: No objection. 

CHAIRMAN FESMIRE: So that the sentence w i l l 

read, "Operator s h a l l mean the d i v i s i o n - or commission-

appointed operator of a compulsory pooled proration or 

spacing u n i t , or i t s successor." 

Since we have a motion, do you want t o withdraw 

your o r i g i n a l motion? 

COMMISSIONER BAILEY: I ' l l withdraw the o r i g i n a l 

and make i t f o r t h i s one. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER CHAVEZ: Second. 

CHAIRMAN FESMIRE: A l l those i n favor? 

COMMISSIONER BAILEY: Aye. 

COMMISSIONER CHAVEZ: Aye. 

CHAIRMAN FESMIRE: Opposed? So sentence one 

sh a l l read, "Operator s h a l l mean the d i v i s i o n - or 

commission-appointed operator of a compulsory pooled 

proration or spacing u n i t , or i t s successor." 

The second difference between A-l and A-2 that I 

have i s i n 36.B, the f i r s t l i n e , "Whenever are authorized 

pursuant t o . . . " — 
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COMMISSIONER BAILEY: You skipped some. 

CHAIRMAN FESMIRE: Oh, I'm s o r r y , I d i d . Let me 

r e t r a c t t h a t . The next change i s i n 36.A.(2). The 

sentence reads, " I n f i l l w e l l s h a l l mean a w e l l i n a 

compulsory pooled u n i t t o be completed i n a p o o l . . . " — 

COMMISSIONER BAILEY: — " i n a compulsory 

pooled p r o r a t i o n or spacing u n i t . . . " 

CHAIRMAN FESMIRE: — " . . . i n a compulsory pooled 

p r o r a t i o n or spacing u n i t t o be completed i n a pool i n 

which an e x i s t i n g w e l l d r i l l e d pursuant t o the compulsory 

p o o l i n g order has been completed and not plugged and 

abandoned." 

There are two changes t h e r e . Do I have a motion 

on — 

COMMISSIONER CHAVEZ: I move we accept the 

changes as you read them. 

COMMISSIONER BAILEY: Second. 

CHAIRMAN FESMIRE: A l l those i n favor? 

COMMISSIONER CHAVEZ: Aye. 

COMMISSIONER BAILEY: Aye. 

CHAIRMAN FESMIRE: Opposed? 

A.(2) should read, " I n f i l l w e l l s h a l l mean a w e l l 

i n a compulsory pooled p r o r a t i o n or spacing u n i t t o be 

completed i n a pool i n which an e x i s t i n g w e l l d r i l l e d 

pursuant t o the compulsory p o o l i n g order has been completed 
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and not plugged and abandoned." 

The next one i s 36.(3) [ s i c ] , and t h a t was a 

r a t h e r extensive change. I'm going t o ask Mr. Brooks t o 

read h i s change i n t h a t . 

THE WITNESS: Did you copy down when I — 

MS. BADA: I d i d n ' t catch a l l of t h a t — 

THE WITNESS: Okay. 

MS. BADA: — I j u s t got the l a s t p a r t . I f 

somebody caught the middle, then I t h i n k — 

THE WITNESS: Okay, I w i l l attempt t o r e s t a t e i t 

again. I d i d not w r i t e i t down. 

"Pooled working i n t e r e s t , f o r purposes of 

19.15.1.36 only..." — 

MS. BADA: I don't know t h a t you need t o say 

t h a t , because you say i t r i g h t above i n A. 

THE WITNESS: Okay. Yeah, okay, probably I 

don't. You're probably r i g h t . "Pooled working i n t e r e s t 

s h a l l mean a working i n t e r e s t . . . " comma — no, " . . . s h a l l 

mean a working i n t e r e s t or unleased mineral i n t e r e s t t h a t 

i s pooled by order of the D i v i s i o n and not by v o l u n t a r y 

agreement of the owner t h e r e o f , except f o r an unleased 

i n t e r e s t owned by..." — or I be l i e v e you — 

MS. BADA: I t h i n k — what d i d we say? 

THE WITNESS: — had some suggested language. 

MS. BADA: I t h i n k we sa i d "except an unleased 
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i n t e r e s t on f e d e r a l , s t a t e or t r i b a l lands". 

THE WITNESS: Okay, t h a t sounds good t o me. 

CHAIRMAN FESMIRE: Okay. 

MS. BADA: I had one guestion, and I j u s t wanted 

t o be c l e a r on i t . Are working i n t e r e s t s ever pooled by 

the Commission? 

THE WITNESS: They might be. 

CHAIRMAN FESMIRE: Yes, could be. 

COMMISSIONER CHAVEZ: Yes, i t would have t o be 

D i v i s i o n or Commission, i t should say. 

CHAIRMAN FESMIRE: Okay, i s t h e r e a motion on 

36.A.(3) as amended? 

COMMISSIONER CHAVEZ: I ' d l i k e t o hear the whole 

t h i n g read now, w i t h a l l of those — 

CHAIRMAN FESMIRE: Okay — 

COMMISSIONER CHAVEZ: — a d d i t i o n s . 

CHAIRMAN FESMIRE: — t h a t ' s what I was t r y i n g t o 

avoid. 

COMMISSIONER CHAVEZ: I know, b u t I — 

CHAIRMAN FESMIRE: Please. 

MS. BADA: Okay, "Pooled working i n t e r e s t s h a l l 

mean a working i n t e r e s t or unleased mineral i n t e r e s t t h a t 

i s pooled by order of the D i v i s i o n or Commission and not by 

v o l u n t a r y agreement of the owner t h e r e o f , except f o r an 

unleased i n t e r e s t on f e d e r a l , s t a t e or t r i b a l lands." 
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COMMISSIONER CHAVEZ: I move we accept t h a t 

language. 

COMMISSIONER BAILEY: Second. 

CHAIRMAN FESMIRE: A l l those i n favor? 

COMMISSIONER CHAVEZ: Aye. 

COMMISSIONER BAILEY: Aye. 

CHAIRMAN FESMIRE: Opposed? 

Okay, 36.A.(3) s h a l l read as p r e v i o u s l y read. 

The next one i s 36.B. I n the f i r s t l i n e t he 

phrase "are authorized, pursuant t o " was s t r i c k e n , so t h a t 

the new sentence should read, "Subsequent operations. 

Whenever 19.15.3.104 NMAC or any a p p l i c a b l e pool r u l e 

a u thorizes one or more i n f i l l w e l l s w i t h i n a spacing u n i t 

pooled by the order of the d i v i s i o n or the commission 

pursuant t o 70-2-17 NMSA 1978..." 

I s there any discussion about s t r i k i n g t he phrase 

"are authorized, pursuant to"? 

COMMISSIONER CHAVEZ: I move we accept t h a t , 

s t r i k i n g "are authorized, pursuant t o " . 

COMMISSIONER BAILEY: Second. 

CHAIRMAN FESMIRE: A l l those i n favor? 

COMMISSIONER BAILEY: Aye. 

COMMISSIONER CHAVEZ: Aye. 

CHAIRMAN FESMIRE: Opposed? The motion c a r r i e s . 

36.B s h a l l read as p r e v i o u s l y — 
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MS. BADA: Before you go on, i n A you use 

" p r o r a t i o n or spacing". Do you need t o do t h a t again i n B 

al s o , where i t says " w i t h i n a spacing u n i t " . 

CHAIRMAN FESMIRE: " w i t h i n a p r o r a t i o n or spacing 

u n i t " . 

COMMISSIONER CHAVEZ: Wait j u s t a second. I 

t h i n k the language may be appropriate t h e r e — 

MS. BADA: Okay. 

COMMISSIONER CHAVEZ: — " i n f i l l w e l l s w i t h i n a 

spacing u n i t " , because the i n f i l l w e l l s are w i t h i n spacing 

u n i t s now. 

MS. BADA: Okay, not w i t h i n p r o r a t i o n . 

COMMISSIONER CHAVEZ: Okay, 104. 104 r e f e r s t o 

spacing u n i t s , number of w e l l s per spacing u n i t 

c o n s i s t e n t l y the language i n 104. So I t h i n k t h a t t h a t ' s 

probably the language t h a t we should use t h e r e . 

MS. BADA: So then would you want an i n f i l l w e l l 

d e f i n e d t o include a p r o r a t i o n u n i t , as you have i n A? 

COMMISSIONER CHAVEZ: Oh, I see the p o i n t you're 

making, yeah. A separate order may use the language f o r 

p r o r a t i o n u n i t , though, f o r an i n d i v i d u a l p o o l . 

MS. BADA: Okay. 

COMMISSIONER CHAVEZ: So we probably should a l l o w 

both t h a t language — 

MS. BADA: — i n the d e f i n i t i o n . 
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COMMISSIONER CHAVEZV Uh-huh. 

CHAIRMAN FESMIRE: Okay, so there's a separate 

motion t o include the phrase " w i t h i n a p r o r a t i o n " on the 

second l i n e of B before the word "spacing"; i s t h a t 

c o r r e c t ? 

COMMISSIONER CHAVEZ: Wi t h i n t h i s p r o r a t i o n or 

spacing u n i t , r i g h t . I move t h a t we inc l u d e t h a t 

language. 

COMMISSIONER BAILEY: Second. 

CHAIRMAN FESMIRE: A l l those i n favor? 

COMMISSIONER BAILEY: Aye. 

COMMISSIONER CHAVEZ: Aye. 

CHAIRMAN FESMIRE: Opposed? 

The phrase s h a l l read, " i n f i l l w e l l s w i t h i n a 

p r o r a t i o n or spacing u n i t . " 

Okay, the next one I have i s the f i f t h from the 

bottom l i n e i n C, a t the bottom of the page, the phrase "as 

defi n e d i n 19.15.1.35 NMAC" has been added. Any 

discussion? 

COMMISSIONER BAILEY: I move we accept t h a t 

language. 

COMMISSIONER CHAVEZ: I second. 

CHAIRMAN FESMIRE: A l l those i n favor? 

COMMISSIONER BAILEY: Aye. 

COMMISSIONER CHAVEZ: Aye. 
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CHAIRMAN FESMIRE: Opposed? 

Okay, i t s h a l l read as such. 

The second one on page 2, " i n f i l l w e l l no l a t e r 

than 120 days a f t e r the e x p i r a t i o n of the i n i t i a l n o t i c e 

p e r i o d of 30 days. The d i v i s i o n d i r e c t o r . . . " — add the 

word " d i r e c t o r " — "...may extend the time f o r commencement 

of d r i l l i n g — " 

COMMISSIONER CHAVEZ: I move we i n s e r t the word 

" d i r e c t o r " a f t e r " d i v i s i o n " . 

COMMISSIONER BAILEY: Second. 

CHAIRMAN FESMIRE: A l l those i n favor? 

COMMISSIONER BAILEY: Aye. 

COMMISSIONER CHAVEZ: Aye. 

CHAIRMAN FESMIRE: The motion c a r r i e s . The word 

" d i r e c t o r " w i l l be i n s e r t e d so t h a t the sentence reads, 

"The d i v i s i o n d i r e c t o r may extend the time f o r commencement 

of d r i l l i n g once f o r not more than an a d d i t i o n a l 120 

days..." 

The next proposed change i s i n Section D, 

"Proposal by pooled working..." — "Proposal by pooled 

working i n t e r e s t owner." The suggestion — suggested 

change, i s t o add the words "working i n t e r e s t " between 

"pooled" and "owner" so t h a t the t i t l e — or t h a t the — 

Would t h i s be a t i t l e ? 

MS. BADA: Yes. 
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CHAIRMAN FESMIRE: So t h a t the s e c t i o n t i t l e 

reads, "Proposal by pooled working i n t e r e s t owner." 

COMMISSIONER CHAVEZ: I move we accept t h a t . 

COMMISSIONER BAILEY: Second. 

CHAIRMAN FESMIRE: A l l those i n favor? 

COMMISSIONER BAILEY: Aye. 

COMMISSIONER CHAVEZ: Aye. 

CHAIRMAN FESMIRE: Motion c a r r i e s . The s e c t i o n 

t i t l e s h a l l read, "Proposal by pooled working i n t e r e s t 

owner. 1 1 

The next change t h a t I have i s the seventh l i n e 

down i n the middle. I t c u r r e n t l y reads, "...proposed w e l l 

w i l l i s be lo c a t e d . . . " The suggestion i s t h a t we s t r i k e 

the word — or " . . . w i l l i s lo c a t e d . . . " The suggestion i s 

t h a t we s t r i k e the word " i s " and add the word "be", so t h a t 

the phrase reads, "...where the proposed w e l l w i l l be 

lo c a t e d . . . " 

I s t h e r e a motion — 

COMMISSIONER CHAVEZ: I move we accept t h a t . 

COMMISSIONER BAILEY: Second. 

CHAIRMAN FESMIRE: A l l those i n favor? 

COMMISSIONER CHAVEZ: Aye. 

COMMISSIONER BAILEY: Aye. 

CHAIRMAN FESMIRE: Opposed? The change i s 

accepted. 
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The next change I have i s the t h i r d from the l a s t 

l i n e on Section D where the phrase reads, " . . . a l l owners of 

working i n t e r e s t s i n the u n i t , i n c l u d i n g those whose 

i n t e r e s t s i n the u n i t are pooled by agreement... 1 1 

Should read — or i t i s suggested t h a t i t read, 

" . . . a l l owners of working i n t e r e s t s i n the u n i t , i n c l u d i n g 

those whose i n t e r e s t s i n the p r o r a t i o n or spacing u n i t are 

pooled by agreement..." A d d i t i o n of the phrase " p r o r a t i o n 

or spacing". 

COMMISSIONER BAILEY: The more I look a t t h a t 

sentence, we may want t o i n s e r t t h a t phrase i n the f i r s t 

r e ference t o " u n i t " a t the beginning of t h a t sentence, 

where i t would read, "The owner f i l i n g such a p p l i c a t i o n 

s h a l l g i v e n o t i c e thereof as provided...to a l l owners of 

working i n t e r e s t s i n the p r o r a t i o n or spacing u n i t . . . " 

And then the other references t o " u n i t " w i t h i n 

t h a t sentence would c a r r y t h a t same de s i g n a t i o n . 

COMMISSIONER CHAVEZ: I agree w i t h t h a t . 

CHAIRMAN FESMIRE: Okay, do I hear a motion t o 

t h a t e f f e c t ? 

MS. BADA: I have one other t h i n g . I d i d n ' t know 

i f you wanted — where — i t ' s about, oh, halfway down. 

I t ' s t he same sentence t h a t ' s above i n C, and i t t a l k s 

about the D i v i s i o n extending the time f o r commencement. 

Did you want t h a t t o be "the d i v i s i o n d i r e c t o r " again? 
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CHAIRMAN FESMIRE: I guess i t would have t o be t o 

match, wouldn't i t ? 

COMMISSIONER CHAVEZ: Yes. 

COMMISSIONER BAILEY: Uh-huh. 

COMMISSIONER CHAVEZ: Discussion of two t h i n g s . 

I move we accept i n s e r t i o n of " d i r e c t o r " a f t e r " d i v i s i o n " 

on t h a t referenced l i n e . 

COMMISSIONER BAILEY: Second. 

CHAIRMAN FESMIRE: Okay, a l l those i n favor? 

COMMISSIONER BAILEY: Aye. 

COMMISSIONER CHAVEZ: Aye. 

CHAIRMAN FESMIRE: Opposed? 

COMMISSIONER CHAVEZ: And I move we i n s e r t t he 

" p r o r a t i o n or spacing" i n the — before the word " u n i t " a t 

the end of the f i f t h l i n e from the bottom of Section D. 

COMMISSIONER BAILEY: Second. 

CHAIRMAN FESMIRE: F i f t h l i n e or the f o u r t h l i n e ? 

COMMISSIONER CHAVEZ: Fourth l i n e , I guess i t ' s 

the f o u r t h l i n e , excuse me. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER CHAVEZ: I t h i n k we're a l l r e f e r r i n g 

t o t he same one. 

CHAIRMAN FESMIRE: I s t h e r e a motion — Oh, 

there's been a motion. I s there a second? 

COMMISSIONER BAILEY: Second. 
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CHAIRMAN FESMIRE: A l l those i n favor? 

COMMISSIONER BAILEY: Aye. 

COMMISSIONER CHAVEZ: Aye. 

CHAIRMAN FESMIRE: The motion passes on both of 

those changes. 

The l a s t change I have i n the proposed order i s 

Section F, and i t ' s the a d d i t i o n of t h a t e n t i r e s e c t i o n . 

I ' l l go ahead and read i t f o r the record. 

"Determination of reasonable w e l l c osts. The 

p r o v i s i o n s of the a p p l i c a b l e compulsory p o o l i n g order 

regarding r e p o r t i n g of a c t u a l w e l l costs t o the d i v i s i o n 

and t o pooled working i n t e r e s t owners, o p p o r t u n i t y f o r 

o b j e c t i o n t h e r e t o , determination of reasonableness of w e l l 

c osts, and adjustment of the amount pa i d by any 

p a r t i c i p a t i n g pooled working i n t e r e s t owner t o r e f l e c t 

reasonable w e l l costs, s h a l l apply t o any w e l l d r i l l e d 

pursuant t o 19.15.1.36 NMAC." 

COMMISSIONER CHAVEZ: I move we accept t h a t 

s e c t i o n as proposed. 

CHAIRMAN FESMIRE: A l l those i n favor? 

COMMISSIONER BAILEY: Aye. 

CHAIRMAN FESMIRE: Opposed? The motion c a r r i e s . 

Section F w i l l be accepted. 

The Chair w i l l now e n t e r t a i n a motion t o accept 

the Rules as — the Rule changes t o 19.15.1.36 as amended 
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i n i t s e n t i r e t y . 

COMMISSIONER BAILEY: I so move. 

COMMISSIONER CHAVEZ: I second. 

CHAIRMAN FESMIRE: A l l those i n favor? 

COMMISSIONER BAILEY: Aye. 

COMMISSIONER CHAVEZ: Aye. 

CHAIRMAN FESMIRE: Opposed? 

Let the record r e f l e c t that those changes w i l l be 

adopted, and the Rule w i l l be adopted by the Commission. 

For c l a r i f i c a t i o n , we are no longer wishing t o 

amend Rule 7, and that Section 7.W th a t was o r i g i n a l l y 

proposed as change has been stricken. Let's have a vote t o 

make sure that that's clear on the record. 

Is there a motion t o s t r i k e the proposed 

amendment of 19.15.1.7? 

COMMISSIONER BAILEY: I so move. 

COMMISSIONER CHAVEZ: I second. 

CHAIRMAN FESMIRE: A l l those i n favor? 

COMMISSIONER BAILEY: Aye. 

COMMISSIONER CHAVEZ: Aye. 

CHAIRMAN FESMIRE: Opposed? 

Madame Counsel, i s there anything else we have 

to — 

MS. BADA: I would appreciate i t i f each one of 

you can state b r i e f l y your reasons f o r choosing t o adopt 
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the — those revisions, so when we d r a f t the order I ' l l 

have i t . 

CHAIRMAN FESMIRE: Commissioner Bailey? 

COMMISSIONER BAILEY: I believe they're i n the 

best int e r e s t s of the Division f o r c l a r i f i c a t i o n t o a l l 

interested parties that — what the Rules are and how — 

what the process should be for compulsory pooling. 

CHAIRMAN FESMIRE: Commissioner Chavez? 

COMMISSIONER CHAVEZ: Yes, with the advent of 

more i n f i l l d r i l l i n g i t was unclear t o the operators what 

was important, what needed t o be done i n the — f o r 

compulsory pooled spacing and proration u n i t s t h a t allowed 

i n f i l l wells. So by the addition of Rule 36 they have a 

much better idea now of how to proceed with f u r t h e r 

development w i t h i n such a compulsory pooled u n i t . 

CHAIRMAN FESMIRE: And I believe — my reason f o r 

adopting these Rules was that I think i t ' s i n the best 

in t e r e s t s of the State i n terms of preventing waste, 

protecting c o r r e l a t i v e r i g h t s . I t also s i m p l i f i e s some of 

the procedures that have been a l i t t l e b i t awkward i n the 

past. And I believe i t provides economic incentive t o 

develop the resources of the State of New Mexico. 

(Thereupon, these proceedings were concluded at 

1:35 p.m.) 

* * * 
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