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APPLICATION OF APACHE CORPORATION 3 _ X
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ENCOMPASSING COMMUNITIZED LANDS [

WITHIN T, 178, R. 31E, N.M.P.M., EDDY. COUNTY, ’

NEW MEXICO, APPROVAL OF SURFACE

COMMINGLING AND ESTABLISHMENT

OF A NEW POOL FOR THE COMMUNITIZED

PROJECT AREA

CASE NO. 15316

APACHE CORPORATION’S HEARING BRIEF

Apache Corporation (“Apache™) submits this Hearing Brief concerning Nestegg
Energy Corporation’s (“Nestegg™) standing to oppose the application in the above-captioned
case. | - _ '

L Federal Law Exclusively Governs the Creation and Approval of Federal
Communitization Agreements.

Before Apache filed its application, in February of 2015, the Bureau of Land
Management (“BLM") approved communitization agreement Mod. Com. Agr. NM 134086. The
communitization agreement is comprised of four federal leases and there is no state or fee
acreage involved, Therefore, all of the mineral interests in the communitized project area are
federal minerals and federal surface lands regulated by the federal government. The United
States Constitution empowers Congress to regulate federal lands. See U.S. Const. art. IV, § 3, cl.
2. Congress has specifically determined in the Mineral Lands Leasing Act of 1920 that the
approval and modification of federal uni‘t and communitization agreements lies solely within the
discretion of the Department of the Interior (“DOT”), which includes the BLM.

The Mineral Lands Leasing Act of 1920, codified at 30 U.S.C. §§ 181-263, vests the
Secretary of the Interior wi.th broad authority to issue rules and regulations concerning oil and
gas development on federal leases. 30 U.S.C. § 28k. In 30 U.S.C. § 206(m), Congress vested

the Secretary of the Interior with the authority to approve, alter, or modify federal



communitization agreements. The DOI has in turn issued regulations which provide that the
BLM is the sole entity responsible for approving unitization and communitization agreements
involving federal leases. See 43 C.F.R. § 3161.2. Thus, Congress has determined that the DOI is
responsible for regulating the form, terms, and approval of federal communitization agreements.
Nestegg is the owner of a small (.5%) overriding royalty interest in three of the four
leases. Its prehearing statement did not specify why it may be opposing Apache’s application
but Apache understands that Nestegg is principally concerned about the retroactive effective date
for the agreement determined by the' BLM’s authorizing officer.! This is the wrong forum to
raise these objections.” In Texas il and Gas Corp. v. Phillips Petroleum Co., 406 F.2d 1303
(10th Cir. 1967), the Tenth Circuit held that state law cannot be applied to federal leases unless
. and until Congress has decided to deal exclusively with the subject. In 30 U.S.C. § 226(m)
(1976), Congress imposed the requirement that communitization agreements involving federal
leases must be approved by the federal government. Therefore, orders issued by a state
commission cannot change the terms of a federally approved communitization agreement unless -
the BLM ratifies the change. See Kennedy & Mitchell, Inc., 68 IBLA 80, **82-83 (Oct. 1,
1982). Thisis because “Congress has preempted from the state regulation of communitization or
drilling agreements affecting Federal oil and gas leases.” Id. Similarly, the IBLA has determined
that overriding royalty interest owners lack standing to seek modifications to federal unit
agreements. Chevron U.S.A. Prod Co. Rio De Viento, Inc., 149 IBLA 374, 378-79 (July 28,
1999); Stanley Molierstuen, 146 IBLA 1, *5 (Sept. 24, 1998). This is because overriding royalty .
interest owners are not adversely impacted by the BLM’s approval of such agreements since
their interests are carved out of the working interests, which are already parties to the agreement,
II. Nestegg Lacks Standing to Challenge the BLM’s Communitization Agreement,
Under federal regulations governing- communitization agAreements, overriding foyalty
owners in a federal lease are not necessary parties to- federal communitization agreements, 43

CFR.§ 3105.2'—2) only requires that lessees of record and working interest owners must sign the

! Nestegg, notably does not object to the common development of the communitized lands, or take issue
with well spacing within the communitized project area, surface commingling, or the designation of a
new pool by the Division for the communitized lands.

2 In cases involving the approval of similar communitization agreements, the Division has not required
notice to be given to overriding royalty owners. See NMOCD Case Nos. 15309 and 15310. The
applicant in those submitted assignments creating the override which consented to commumtnzatlon and
cooperative development. As discussed below, that is also the case here.
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communitization agreement. In Daniel T, Dav:‘s’,- 142 IBLA 317 (Feb. 3, 1998), the IBLA held
that the necessary parties include all working interest owners and lessees.

Here, it is undisputed that the communitization agreement was entered into by all of the
working interest owﬁers and lessees in the communitized area, and was approved by the BLM.
Moréover, Nestegg was sent a copy of the proposed communitization agreement by certified
mail prior to the BLM’s approval of the communitization agreement. See Certified mailing of
the proposed communitization agreement, attached as Exhibit A. Nestegg did not raise any
objections or concerns with the BLM. Nestegg cannot now raise concerns about the agreement
with the Division since it has no authority to modify the terms of the BLM’s federal
communitization agreements. ‘

By expressing objection to the terms of the comumunitization in this forum, Nestegg is
seeking to enforce rights which it surrendered in the instruments creating its ‘overriding royalty
interest. Under these assignments, Nestegg clearly consented to any and all forms of cooperative
development, communitization or other form of agreement for - forming wells spacing or
proration units: . '

The overriding royalty shall be subject to any governmentally approved

cooperative or unit plan of development or operation or communitization or

other agreement forming a well spacing or proration unit under the rule or

regulation of the New Mexico Qil Conservation Division, to which the lease is

now commifted or may hereafter be committed, and in such even the
* overriding royalty shall be computed and paid on the basis of the oil and gas

allocated to the lands pursuant to the terms of the plan or agreement.
~ See Nestegg Assignment, attached as Exhibit B (emphasis added). If Nestegg has a problem
with the communitization of its interest, it can take it up with the working interest owners who
committed their leases to the agreement. This is because the ORRI was created from a specific
working interest which has executed the communitization agreement. See, e.g., XAE Corp. v.
SMR Prop. Mgmt. Co., 1998 OK 51, P23, 968 P.2d 1201, 1206, 1998 Okla. LEXIS 62, *19, 69
0.B.A.J. 2137, 141 Oil & Gas Rep. 557 (Okla. 1998) (citing Connell v. Kanwa Oil Co., Inc., 161
Kan. 649, 170 P.2d 631 (Kan. 1946)) (“An overriding royalty is an interest in the oil and gas
lease out of which it is carved, and cannot be a property interest of greater dignity than the lcase.
itsélf.”); see also In re GHR Energy Corp., 972 F.2d 96, 99, 1992 U.S. App. LEXIS 19800, *7
(5th Cir. Tex. 1992). Nestegg has already agreed to be bound by any governmentally approved

communitization agreements, and its interests were carved out of working interests which are
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parties to the communitization agreement. Therefore, Nestegg lacks standing, or is otherwise

estopped, from attacking the communitization agreement through this proceeding.
Respectfully submitted,
MODRALL, SPERLING, ROEHL, HARRIS

& SISK, P.A.

By:

—&-—r@%\’—)
Earl B-DeByine, Jr. NV
Jennifer L. Bradfute
Post Office Box 2168
Bank of America Centre
500 Fourth Street NW, Suite 1000
Albuguerque, New Mexico 87103-2168
Telephone: 505.848,1800

ATTORNEYS FOR APACHE CORPORATION



January 13, 2015

Interest Owner
Cc/o

Address

City State

Re: Notice of Intent to Communitize the Glorieta & Yeso Formations (the “Formations™) in the followmg
described lands (the “Lands”);
Township 17 South, Range 31 East
Sections 3,4, 5,6,7,8,9, 10
Eddy County, New Mexico

Dear Interest Owner:

~Apache Corporation (“Apache"), as Operator, has submitted to the Bureau of Land Management (“BLM™) a
Super Communitization Agreement (“Super Com” or “Agreement”) to effectuate the communitization of the
following described leases (the “Leases™) insofar and only insofar as they cover the Lands and Formations
described above:

1. That certain Oil and Gas Lease USA LC-029426-A dated February 1, 1999 by and between The
United States of America, as Lessor, and Atlantic Richfield Company as Lessee. |

2. That certain Oil and Gas Lease USA LC-029426-B dated March 1, 1991 by and between The
United States of America, as Lessor, and Atlantic Richfield Company as Lessee.

3. That certain Oil and Gas Lease USA LC-029435-B dated November 1, 1991 by and between The
United States of America, as Lessor, and Atlantic Richfield Company as Lessee.

4. That certain Oil and Gas Lease USA LC-029435-A dated October 1, 1949 by and between The
United States of America, as Lessor, and Sinclair Qil & Gas Company as Lessee.

The Super Com was an option offered by the BLM in order to further the economic development of our
horizontal drilling program by allowing Apache to operate the Leases and Lands as one single lease rather than
as separate leases, The Agreement will eliminate the need for surface commingling, off lease storage, rights-of-
way and other agreements which would otherwise be necessary for operating the Leases, but would adversely.
impact the economic viability of further horizontal development. Moreover, the Super Com will prevent waste
and promote conservation by utilizing the existing Crow Federal ‘and Raven Federal Tank Batteries and
equipment, thereby reducing the incremental capital investment that would otherwise be necessary to build a
separate facility for each Leass. As a result, the Super Com will improve and extend the economic life of the
preject,

Enclosed for your review is a copy of the Super Com describing the Leases, Lands and Formations being
communitized under this Agreement, as well as the updated communitized ownership,

If you have any questions regarding the aforementioned, please do not hesitate to contact the undersigned at
(432) 818-1878.

Sincerely,
APACHE CORPORATION
Christopher T. Lanning

Senior Landman
chris fanning@apachecorp.com

P° APACHE GORPORATION 300 VETERANS AIRPARK LANE / SUITE 3000 # MIDLAND, TEXAS 75705-6809  TEL {432) §18-1000
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- ASSIGNMENT OF OVERRIDING ROYALTY

THIS ASSIGNMENT, , between MARBOB ENERGY CORPORATION, a New Mexico carporation,
hereinafter referred to as “Assignor”, and NESTEGG ENERGY CORPORATION, a New Mexico
corporation, 2308 Slerra Vista Road, Artesla, New Mexico 88210, hereinafter referred to as
“Assignee,”

ESSE N
Assignor, In consideration of Ten and Other Dollars, the recelpt and sufficlency of which are
hereby acknowledged, does hereby grant, assigh and convey to Assignee and Assignee’s helrs,’

successors and assigns, an undivided 0.00250000 overriding royalty, covering the followlng lands In
Eddy County, New Mexico:

Township 17 South, Range 31 East, N.M.P.M.
Unlted States Ol and Gas Lease No. L.C-020426-B

Section 3: 5/2
Section 4: W/2
Section 9: All
Section 10: Al

The overriding royalty shall be computed and paid at the same time and in the same manner
as royalties payable to the lessor under the terms of the lease are computed and paid, and Assignee
shall be responsible for Asslgnee’s proportlonate part of all taxes and assessments levied upon or
against or measured by the production of ofl and gas therefrom. The ovenlding royalty shall be
subject to any governmentally approved cooperative or unit plan of development or operation or
communitization or other agreement forming a well spacing or proration unit under the rules or
regulations of the New Mexico Oll Conservation Divislon, to which the lease Is now committed or
rnay hereafter be committed, and in such event the overriding royalty shail be camputed and pald
on the basls of the ol and gas allocated to the lands pursuant to the terms of the plan or
agreement,

EXECUTED this j é’ day of September, 2010, hut effective December 1, 2008.

“Asslgnor”
MARBOB ENERGY CORPORATION

Dean Chumbley, Attorney-i

EXHIBIT

STATE OF NEW MEXICO ) . ' g [E ?)
) s8. .

COUNTY OF EDDY )

This Instrument was acknowledged before me on September / (ﬂ , 2010, by Dean
Chumbley, Attormey-In-Fact of MARBOB ENERGY CORPORATION, a New Mexico pexporation, on
behalf of sald corporation. A

A T [ PN

RECEPTION NQ1 100942
MEXTICO, COUNTY Dg' STATE oF
RECDRDED 05‘/16/2010

BOOX 0826 PAGE 0RO 10145 AM
DARLENE ROSPRIH, CO\-I%[F
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Raye Miller ik
2308 Sierra Vista Rd i )
Artesia NM 88210 B2




