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1 (Time noted 9:00 a.m.) 

2 COMMISSIONER CATANACH: C a l l t h i s hearing t o 

3 order. This i s a meeting of the New Mexico O i l 

4 Conservation D i v i s i o n . My name i s David Catanach. I'm 

5 the chairman of the Commission. 

6 The time i s approximately nine o'clock. 

7 Today's date i s June 4, 2015 . This meeting i s being 

8 conducted i n Porter H a l l at the Wendell Chino State 

9 B u i l d i n g . 

10 At t h i s time I w i l l take r o l l . Would the 

11 Commissioners please i d e n t i f y themselves f o r the record. 

12 COMMISSIONER BALCH: Dr. Robert Balch, 

13 designated the Secretary of Energy's Hearing Examiner. 

14 THE COURT REPORTER: Please speak up so I 

15 can hear you c l e a r l y . 

16 COMMISSIONER PADILLA: P a t r i c k P a d i l l a , 

17 designated the New Mexico State Land Commissioner. 

18 COMMISSIONER CATANACH: And j u s t f o r the 

19 record, I w i l l s t a t e t h a t we d i d receive a l e t t e r from 

20 Commissioner Aubrey Dunn w i t h the New Mexico State Land 

21 O f f i c e appointing Mr. P a d i l l a as h i s designee f o r a l l 

22 f u t u r e meetings and business of the O i l Conservation 

23 Commission. 

24 Welcome aboard, Mr. P a d i l l a . 

25 COMMISSIONER PADILLA: Thank you. 
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1 COMMISSIONER CATANACH: Commissioners, i n 

2 your packet, you should have an agenda of today's 

3 meeting. And i f you've had a chance t o review the --

4 I'm sorr y . 

5 I d i d neglect t o say t h a t also present today 

6 i s Mr. B i l l Brancard, who i s the general counsel of* the 

7 Energy and Minerals Department and Commission attorney. 

8 So i f the Commissioners have had a chance t o 

9 review the agenda, do I hear a motion t o adopt the 

10 agenda f o r today's meeting? 

11 COMMISSIONER BALCH: I ' l l make a motion t o 

12 adopt the agenda. 

13 COMMISSIONER CATANACH: Do I hear a second? 

.14 COMMISSIONER PADILLA: I second the motion. 

15 COMMISSIONER CATANACH: The motion t o adopt 

16 today's agenda i s hereby passed. 

17 Commissioners, also i n your packet are the 

18 minutes from the commission hearing held on May 7, 2015. 

19 I f you have read the minutes, do you have any 

20 c o r r e c t i o n s or ad d i t i o n s or anything else you would l i k e 

21 t o s t a t e at t h i s time? 

22 COMMISSIONER BALCH: I read the minutes and 

23 they're f i n e . And I make a motion t o approve them. 

24 COMMISSIONER CATANACH: Okay. I s there a 

25 second? 
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1 COMMISSIONER PADILLA: I would second t h a t 

2 motion. 

3 COMMISSIONER CATANACH: The minutes from the 

4 May 7th, 2015, Commission meeting are hereby adopted. 

5 The next order of business f o r today's 

6 hearing i s Public Hearing f o r Case No. 15314, which i s 

7 the A p p l i c a t i o n of the O i l Conservation D i v i s i o n t o 

8 Amend T i t l e 19, Chapter 15, Part 8 of the New Mexico 

9 A d m i n i s t r a t i v e Code Dealing w i t h F i n a n c i a l Assurance. 

10 Are there appearances i n t h i s case? 

11 MS. MARKS: Good morning, Mr. Chairman. I'm 

12 w i t h the Commission. A l l i s o n Marks on behalf of the O i l 

13 Conservation D i v i s i o n . 

14 May I remain seated? 

15 COMMISSIONER CATANACH: Yes. Do you have 

16 any witnesses, Ms. Marks? 

17 MS. MARKS: Yes, Mr. Chairman. I n i t i a l l y , 

18 Ms. Cheryl Bada and Esther Varela-Lopez w i l l be the 

19 D i v i s i o n witnesses. 

20 We also asked f o r any examination or 

21 cross-examination t o be done by panel, i n our prehearing 

22 statement, as a procedural matter, i f t h a t would be 

23 okay. I f t h a t i s acceptable, two a d d i t i o n a l witnesses 

24 w i l l be c a l l e d at t h a t time. 

25 COMMISSIONER CATANACH: I'm not sure I 
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1 understand the d i f f e r e n c e between what does t h a t 

2 mean? 

3 MS. MARKS: The other two witnesses w i l l not 

4 be needed i n d i r e c t testimony. 

5 COMMISSIONER BRANCARD: They are a v a i l a b l e 

6 f o r questioning. 

7 COMMISSIONER CATANACH: So you are j u s t 

8 going t o put on two witnesses? 

9 MS. MARKS: That's c o r r e c t . 

10 COMMISSIONER CATANACH: Okay. Are there any 

11 a d d i t i o n a l appearances i n t h i s case? 

12 (No response.) 

13 COMMISSIONER CATANACH: Why don't we j u s t 

14 swear i n at t h i s time a l l four witnesses i n case they do 

15 t e s t i f y . 

16 (Whereupon, the witnesses presented were 

17 administered the oath.) 

18 MS. MARKS: During the most recent 

19 l e g i s l a t i v e session, two i d e n t i c a l b i l l s were passed, 

20 Senate B i l l 4 42 and House B i l l 38 3, and subsequently 

21 signed p r o v i d i n g f o r a new form of f i n a n c i a l assurance. 

22 namely, a blanket plugging f i n a n c i a l assurance f o r 

23 t e m p o r a r i l y abandoned status w e l l s . 

24 The D i v i s i o n immediately sought t o amend the 

25 r u l e t o incorporate the l e g i s l a t i v e change. I n doing 

1££ 
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1 so, we reviewed 70-2-14 of the O i l and Gas Act and also 

2 reviewed the e x i s t i n g f i n a n c i a l assurance r u l e , and 

3 recognize some a d d i t i o n a l changes t h a t we believe w i l l 

4 help p r o t e c t the s t a t e , from a f i n a n c i a l perspective. 

5 I n a d d i t i o n , a few of the proposed 

6 amendments stem from an a d m i n i s t r a t i v e perspective. I n 

7 a d d i t i o n , t o these changes, we propose c o d i f y i n g 

8 e x i s t i n g law t h a t i s not otherwise e x i s t i n g i n r u l e . 

9 Once we came up w i t h a proposed r u l e , we met 

10 w i t h the Independent Petroleum Association of New 

11 Mexico, NMOGA, Oxy and Devon Energy before submitting 

12 t h i s a p p l i c a t i o n . And we are q u i t e a p p r e c i a t i v e of 

13 t h e i r feedback and t h e i r p a r t i c i p a t i o n i n the 

14 rule-making process. 

15 Notice of t h i s Commission meeting was duly 

16 made and i t ' s before you i n your packets as E x h i b i t 6. 

17 And i f there are no other questions at t h i s time, we are 

18 ready t o proceed. 

19 COMMISSIONER CATANACH: Go ahead. 

20 MS. MARKS: I c a l l Ms. Bada. 

21 MS. BADA: Good morning. I ' l l j u s t b r i e f l y 

22 go over the background f o r the proposed changes of 

23 19.15.8, the changes t h a t are proposed. 

24 THE COURT REPORTER: You're voice i s very 

25 low and you're s i t t i n g across the room. I'm having 
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1 d i f f i c u l t y hearing you. Please speak i n a loud voice. 

2 MS. BADA: And Esther Varela-Lopez w i l l then 

3 go over some of the other changes as she has in-depth 

4 experience working w i t h f i n a n c i a l assurance. 

5 I f you have any questions, a f t e r we've 

6 t e s t i f i e d , I ' l l be happy t o answer any questions. 

7 CHERYL BADA 

8 having f i r s t been duly sworn, was examined and t e s t i f i e d 

9 as f o l l o w s : 

10 DIRECT EXAMINATION 

11 BY MS. MARKS: 

12 Q. Cheryl, can you j u s t s t a t e your place of 

13 employment f o r the record. 

14 A. I'm employed as the Deputy General Counsel at the 

15 Energy, Minerals, and Natural Sources Department. 

16 Q. And how long have you been so employed? 

17 A. I have been employed w i t h the department f o r 15 

18 years. 

19 Q. And have you performed s u b s t a n t i a l work 

20 f o r the O i l Conservation D i v i s i o n and the O i l 

21 Conservation Commission during your tenure w i t h the 

22 department? 

23 A. Yes, I have. 

24 Q. And are you f a m i l i a r w i t h the proposed f i n a n c i a l 

25 assurance amendment? 
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1 A. Yes, I am. 

2 Q. Would you please proceed. 

3 A. As was p r e v i o u s l y mentioned, during t h i s l a s t j 

4 l e g i s l a t i v e session the l e g i s l a t u r e passed House B i l l j 

5 383 and Senate B i l l 442. 

6 The Governor signed those on A p r i l 8th. Both 

7 contain emergency clauses so they were immediately 

8 e f f e c t i v e . 

9 The b i l l s are i d e n t i c a l i n nature, and they 

10 provide f o r p l a i n t i f f plugging bonds f o r w e l l s t h a t are 

11 i n t e m p o r a r i l y abandoned s t a t u s . And amendments also 

12 provide t h a t the amounts f o r t h a t blanket f i n a n c i a l 

13 assurance f o r those t e m p o r a r i l y abandoned w e l l s w i l l be 

14 set by r u l e . 

15 I n i t i a l l y when HB-383 and SB-442 were enacted, 

16 the amounts f o r t h e i r f i n a n c i a l assurance were included 

17 i n those b i l l s . The b i l l s were revised f o r the amounts 

18 t o be set by r u l e . And t h a t was done i n order t o allow 

19 f o r greater f l e x i b i l i t y so adjustments can be made 

20 throughout the years without going back t o the 

21 l e g i s l a t u r e t o change the s t a t u t e . 

22 And you can see the f i n a l v ersion f o r both those 

23 b i l l s i n E x h i b i t s 2 and 4 i n your packet. 

24 And I ' l l s t a r t w i t h the r u l e change. And the 

25 f i r s t one i s at 19.15.8.HE. And I j u s t want t o p o i n t 

PAUL BACA PROFESSIONAL COURT REPORTERS 
500 FOURTH STREET NW - SUITE 105, ALBUQUERQUE, NM 87102 



1 Page 11 

1 out there i s a typo t h a t needs t o be corrected i n the 

2 second l i n e of E where i t says, Line of c r e d i t , t h a t 

3 should be L e t t e r of c r e d i t . 

4 . And wha't subsection E does i s i t simply c o d i f i e s 

5 t h a t the terms of the l e t t e r of c r e d i t must be set f o r t h 

6 on a document and signed by both the operator and the 

7 f i n a n c i a l i n s t i t u t i o n . This i s s i m i l a r t o the 

8 requirement t h a t already e x i s t s i n 19.15.8.10 f o r cash 

9 and surety bonds. 

10 The next s e c t i o n t h a t ' s being amended i s 

11 19.15.8.15. And t h i s simply c o d i f i e s what's already i n 

12 the O i l and Gas Act i n se c t i o n 70.2.14. That was an 

13 amendment t h a t the l e g i s l a t u r e made back i n 2006, but i t 

14 was never included i n the r u l e . And i t establishes 

15 insurance of plugging p o l i c i e s as a form of f i n a n c i a l 

16 insurance. 

17 The wording i n the proposed r u l e i s taken from 

18 the s t a t u t e . The only change would be t o provide a time 

19 l i m i t f o r operators t o provide any "policy increases t o 

20 the D i v i s i o n . And t h a t time l i m i t would be 30 days. 

21 OCD c u r r e n t l y has not received any plugging 

22 insurance p o l i c i e s , so there aren't any on f i l e . But i t 

23 i s allowed by the s t a t u t e . The s t a t u t e only allows i t 

24 f o r s i n g l e w e l l s ; you can't do i t as a blanket w e l l . 

25 And the l a s t change i n the proposed r u l e 
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1 amendments i s 19.15.8.16. And i t would require the 

2 operators provide OCD n o t i c e of any bankruptcy 

3 proceeding pursuant t o the bankruptcy court r u l e s . 

4 • The OCD i s a p o t e n t i a l c r e d i t o r i n bankruptcies 

5 and i t o f t e n ends up having t o plug the wells and use 

6 money out of the O i l and Gas Reclamation Fund t o provide 

7 f o r t h a t . 

8 The EMRD OCD appears on the r e g i s t e r of 

9 governmental addresses on the Bankruptcy Court and New 

10 Mexico's website so t h a t operators know where t o send 

11 those t h i n g s . 

12 Q. Does the r u l e also address i n 19.15.8.9 ways f o r 

13 an operator t o release a plugging f i n a n c i a l assurance 

14 f o r temporary abandoned 

15 A. Yes, i t does. I t allows the f i n a n c i a l assurance 

16 f o r those w e l l s t o be released i f the w e l l s are brought 

17 back i n t o production or i f they get s i n g l e w e l l bonds 

18 f o r each of those w e l l s instead. So they have a couple 

19 of ways. 

20 Q. And can they also reduce the amount of t h e i r new 

21 blanket bond i f they want t o go to a d i f f e r e n t l e v e l of 

22 coverage? 

23 A. Yes, they can. I t allows them t o reduce. Say 

24 they had 20 we l l s and they were going t o down t o f i v e , 

25 they could reduce the amount. Those amounts were 
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1 corresponding t o the proposed w e l l . 

2 MS. MARKS: Mr. Chairman, at t h i s time I 

3 have no f u r t h e r questions f o r Ms. Bada. And I would 

4 l i k e t o c a l l Ms. Esther Varela-Lopez. 

5 COMMISSIONER CATANACH: Can we ask Ms. Bada 

6 any questions a t t h i s time or i s t h a t --

7 COMMISSIONER BRANCARD: Counsel requested 

8 t h a t a l l the questions b a s i c a l l y be presented at the end 

9 of t h e i r testimony when they have a l l t h e i r witnesses 

10 a v a i l a b l e , so you can ask the r i g h t person the r i g h t 

11 question. 

12 COMMISSIONER CATANACH: Okay. 

13 MS. MARKS: I c a l l Esther Varela-Lopez. 

14 ESTHER VARELA-LOPEZ 

15 having been f i r s t duly sworn, was examined and t e s t i f i e d 

16 as f o l l o w s : 

17 DIRECT EXAMINATION 

18 BY MS. MARKS: 

19 Q. Please s t a t e your name f o r the record. 

20 A. Ester Verala-Lopez. I'm a c o n t r a c t o r c u r r e n t l y 

21 w i t h the O i l Conservation D i v i s i o n . 

22 Q. And what i s your educational background. 

23 A. I have a bachelor's degree i n accounting from the 

24 U n i v e r s i t y of New Mexico. 

25 Q. ' And have you p r e v i o u s l y worked f o r the State of 
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1 New Mexico? j 

2 A. I r e t i r e d from the State of New Mexico a f t e r j 

3 ' 27 years. I r e t i r e d as deputy s t a t e budget d i v i s i o n 

4 d i r e c t o r w i t h the department of finance a d m i n i s t r a t i o n 

5 back at the end of 2010. 

6 Q. And what d i d the O i l Conservation D i v i s i o n ask 

7 you t o do as a contractor? 

8 A. I was h i r e d t o a u d i t and review the OCD bond 

9 f i l e s f o r accuracy and completeness and t o propose any 

10 i n t e r n a l c o n t r o l s and processes t h a t would b e t t e r 

11 account f o r and help t o administer those bonds. 

12 Q. And have you reviewed the proposed r u l e amendment 

13 regarding f i n a n c i a l assurance? 

14 A. Yes, I have. Some of the proposed changes had to 

15 do w i t h things I came across upon reviewing the bond 

16 f i l e s t h a t we c u r r e n t l y have. 

17 Under 19.15.8-8D, one of the things I noted i n 

18 lo o k i n g at bond f i l e s i s many of the bonds had m u l t i p l e 

19 changes t o the o r i g i n a l bond t h a t were done by r i d e r or 

20 an assumption of l i a b i l i t y c e r t i f i c a t e . 

21 And some of these changes were -- could be r a t h e r 

22 s i g n i f i c a n t . They changed operator names, they changed 

23 w e l l names, they changed API numbers as w e l l as bond 

24 amounts and the a c t u a l bond ID number and the surety 

25 company who i s responsible f o r the bond. So some of 
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1 these were very s i g n i f i c a n t . 

2 And the o r i g i n a l bond, i n some cases, looked 

3 a b s o l u t e l y nothing l i k e the current bond t h a t was i n 

4 place. And because some of these r i d e r s were on small 

5 pieces of paper and i n d i v i d u a l papers, i t would be very 

6 easy f o r some of these t o get l o s t or separated from the 

7 o r i g i n a l bond document. And i f t h a t were t o happen, I 

8 t h i n k i t would be very d i f f i c u l t maybe t o determine who 

9 was l i a b l e f o r the bond, or the c o r r e c t w e l l and t h a t 

10 type of i n f o r m a t i o n on what the bond was a c t u a l l y 

11 covering. 

12 And i f there was a need t o c o l l e c t on the bond 

13 without some of t h i s documentation, i t might be 

14 d i f f i c u l t t o determine who you needed t o go t o get 

15 reimbursement and t h a t type of i n f o r m a t i o n . 

16 So t h a t could p o t e n t i a l l y increase costs t o the 

17 s t a t e , where the s t a t e would not be able t o get 

18 reimbursed f o r some s i t u a t i o n s p o t e n t i a l l y . 

19 Q. Do you bel i e v e the proposed changes i n 19.15.8-8D 

20 would help a l l e v i a t e the problem t h a t you've uncovered? 

21 . A. Yes. The r u l e change seems t o allow t h a t i f 

22 those changes are very s i g n i f i c a n t changes t o the bond 

23 number i t s e l f , changes t o the surety company t h a t ' s 

24 p r o v i d i n g the bond, t h a t the O i l Conservation D i v i s i o n 

25 could ask f o r a new document t o be given, r a t h e r than 
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1 two i n d i v i d u a l -- an o l d document and an assumption 

2 c e r t i f i c a t e , t h a t type of t h i n g , t o b e t t e r be able t o 

3 t r a c k the a c t u a l bond i t s e l f . 

4 I t ' s more of a paper clean-up type change, and i t 

5 would provide b e t t e r a c c o u n t a b i l i t y and the a b i l i t y t o 

6 b e t t e r t r a c k and administer those bonds. 

7 Q. Did you review any other p a r t s of the r u l e t h a t 

8 you --

9 A. Yes. I n 19.15.8-9E, there were many bonds t h a t 

10 also had l e t t e r s i n the f i l e i n which the surety company 

11 sent n o t i c e t h a t they were canceling the bonds w i t h the 

12 30-day n o t i c e or t h a t the surety company would no longer 

13 accept any a d d i t i o n a l l i a b i l i t y under a current blanket 

14 bond. The current r u l e does not seem t o address t h a t 

15 c a n c e l l a t i o n by a surety company. 

16 The OCD bond form t h a t i s used by many of the 

17 bond holders does include language t h a t allows f o r such 

18 c a n c e l l a t i o n , but i t was not i n the r u l e c u r r e n t l y . 

19 So t h i s i s an attempt t o put i n t o s t a t u t e -- I 

2 0 mean put i n t o the r u l e t o address t h a t instance t h a t 

21 seems t o be happening. And there were q u i t e a number of 

22 bonds t h a t I saw i n which t h a t was the case. 

23 Normally OCD would send a response t o the surety 

24 company acknowledging t h a t the bond was canceled as of 

25 t h a t date, as to any property or wel l s t h a t were 
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1 COMMISSIONER CATANACH: I t i s the pleasure 

2 of the Commissioners, do we f e e l l i k e we need the other 

3 two witnesses t o t e s t i f y or do we t h i n k we have 

4 enough? 

5 COMMISSIONER PADILLA: I t h i n k I have 

6 enough. I have a couple of questions. 

7 COMMISSIONER BALCH: I have very l i m i t e d 

8 questions. 

9 COMMISSIONER CATANACH: Okay. We'll at t h i s 

10 time j u s t cross-examine your two witnesses. 

11 Mr. Balch. 

12 EXAMINATION BY COMMISSIONER BALCH 

13 COMMISSIONER BALCH: I guess my only r e a l 

14 question I have l o t s of questions because I'm curious 

15 person. The one t h a t ' s relevant i s about the blanket 

16 bonds not covering f u t u r e t e m p o r a r i l y abandoned w e l l s , 

17 i s t h i s r e a l l y j u s t a bookkeeping issue? 

18 MS. VARELA-LOPEZ: The f u t u r e of te m p o r a r i l y 

19 abandoned wells? 

20 COMMISSIONER BALCH: I mean -- w e l l , say you 

21 have a blanket bond f o r f i v e w e l l s and you have three 

22 t h a t are t e m p o r a r i l y abandoned and you add one, and now 

23 you have t o make a new bond, a new f i v e - w e l l blanket 

24 bond, correct? 

25 MS. BADA: No. C u r r e n t l y the s t a t u t e only 
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1 allows f o r s i n g l e w e l l bonds and then there are reserves 

2 f o r blanket bonds, so they don't have t o get a s i n g l e 

3 w e l l bond every time they put up a w e l l i n te m p o r a r i l y 

4 abandoned s t a t u s . 

5 COMMISSIONER BALCH: A l l r i g h t . I 

6 misunderstood Ms. Varela's testimony. 

7 MS. VARELA-LOPEZ: The change f o r when the 

8 surety company may cancel a bond i s the current blanket 

9 bonds on -- covering a l l w e l l s , and not j u s t the 

10 t e m p o r a r i l y abandoned status w e l l s . 

11 COMMISSIONER BALCH: Okay. So, as long as 

12 they don't go over f i v e , they're fine? They wouldn't 

13 have t o get a new blanket bond? 

14 MS. BADA: No, not i n t e m p o r a r i l y abandoned 

15 s t a t u s . They have a blanket bond f o r a hundred w e l l s . 

16 The problem i s t h a t the surety companies 

17 were saying, Okay, you've 50 w e l l s , we are stopping 

18 here. We're not going t o cover any f u t u r e w e l l s . So i f 

19 you get another 50 w e l l s , they're not covered. 

20 COMMISSIONER BALCH: Okay. 

21 MS. MARKS: And to be cl e a r , t h a t p r o v i s i o n 

22 i s 8.9-E, would cover the new f i n a n c i a l assurance 

23 tempor- — the new blanket bond and e x i s t i n g blanket 

24 bonds. So i f we ever were t o receive a l e t t e r from a 

25 surety company saying, we're not covering any f u t u r e 
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1 l i a b i l i t y , i t would be e i t h e r form of f i n a n c i a l 

2 assurance -- i s t h a t i n c o r r e c t ? 

3 MS. VARELA-LOPEZ: I n the f u t u r e , yes. 

4 MS. MARKS: When they stop any f u t u r e 

5 l i a b i l i t y , the operator would then need t o deal w i t h 

6 t h a t case • 

7 COMMISSIONER BALCH: As a r e s u l t of t h i s 

8 r u l e , we1 re going t o see everybody p u t t i n g i n new 

9 bonds --

10 MS. BADA: No. 

11 COMMISSIONER BALCH: Well, everybody can 

12 only have a temporary bond f o r one w e l l r i g h t now, so i f 

13 you have 30 w e l l s w i t h an i n d i v i d u a l bond, you may not 

14 have a blanket bond instead, r i g h t ? 

15 MS. MARKS: Uh-huh. 

16 COMMISSIONER BALCH: Most people w i l l 

17 . probably come i n -- j 

18 MS. BADA: Yes. 

19 COMMISSIONER BALCH: I t ' s not required f o r 

20 them t o , out they --

21 MS. BADA: I t takes care of a l l the 

22 companies t h a t have l o t s of o i l s h i f t s . 

23 COMMISSIONER BALCH: How many t e m p o r a r i l y 

24 abandoned we l l s do we have r i g h t now? 

25 (No response.) 
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1 COMMISSIONER BALCH: Don't worry. I t was 

2 j u s t c u r i o s i t y . That's a l l I have. 

3 COMMISSIONER CATANACH: I don't know f o r 

4 sure. I t h i n k the l a s t time I looked there were several 

5 hundred, and I don't know -- I mean there are probably 

6 more than t h a t . I'm not p o s i t i v e , but there are q u i t e a 

7 few. And during times of low o i l p r i c e s , they probably 

8 TA more w e l l s during t h i s p e r i o d of time also. 

9 Do you have any --

10 COMMISSIONER PADILLA: I j u s t have one. I 

11 had two, but I think you kind of covered it there. \ 

12 I don't know who would be best able t o 

13 answer t h i s . I t r e l a t e s t o the l e t t e r s of c r e d i t d e a l t 

14 w i t h i n 19.15.8.11-B. 

15 Does the OCD have a mechanism i n place t o 

16 t r a c k those l e t t e r s of c r e d i t and t h e i r e x p i r a t i o n 

17 dates? 

18 MS. VARELA-LOPEZ: Cu r r e n t l y i n looking 

19 through the system, a l l bond i n f o r m a t i o n i s entered i n t o 

20 the OCD o n l i n e system. And i t would have an e x p i r a t i o n 

21 date on there. 

22 P o t e n t i a l l y -- I am not sure, I would have 

23 to a c t u a l l y look at the f i l e , but the current l e t t e r of 

24 c r e d i t form includes language f o r an automatic renewal 

25 a f t e r so many years so t h a t they don't a c t u a l l y have t o 
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1 replace the l e t t e r of c r e d i t . When i t expires, i t ' s 

2 considered an automatic renewal, I b e l i e v e . 

3 COMMISSIONER PADILLA: Okay. 

4 MS. MARKS: And the f i n a n c i a l i n s t i t u t i o n 

5 would have t o send a l e t t e r t o the OCD i f i t d i d not 

6 choose t o a u t o m a t i c a l l y renew i t . 

7 COMMISSIONER PADILLA: Okay. 

8 MS. BADA: I f I can p o i n t out j u s t one other 

9 typo t h a t I f o r g o t t o e a r l i e r , w i t h the Commission's 

10 permission. 

11 There i s a typo i n the very l a s t l i n e of 

12 section 16 -- not 16 -- I mean 15, i n subparagraph 3, i t 

13 says, " p o l i t y " and t h a t should be " p o l i c y . " So i f we 

14 can get t h a t corrected, t h a t would be great. 

15 MS. MARKS: G subpart 3. 

16 MS. BADA: Uh-huh. 

17 COMMISSIONER CATANACH: Do you have any 

18 other questions? 

19 COMMISSIONER PADILLA: No. 

20 COMMISSIONER CATANACH: I have always been 

21 confused, the l e g i s l a t i o n has not been t o t a l l y c l e a r t o 

22 me; i f an operator has an e x i s t i n g blanket bond t h a t 

23 covers plugging, t h a t bond, i t ' s not -- the 

24 l e g i s l a t i o n -- the i n t e n t i s not t o allow them t o 

25 increase t h a t bond. You have t o get a separate bond f o r 
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1 the TA wells? 

2 MS. MARKS: That's c o r r e c t . 

3 COMMISSIONER CATANACH: And t h a t ' s the way 

4 the r u l e has been w r i t t e n . And you have defined the 

5 bonding amounts based on and t h a t ' s j ust t h a t was 

6 the o r i g i n a l recommendation t h a t was i n the l e g i s l a t i o n . 

7 MS. BADA: I t was. I t was i n the i n i t i a l 

8 b i l l s , so we .just took the amounts of the i n i t i a l --

9 COMMISSIONER CATANACH: And I be l i e v e , 

10 Ms. Marks, you were on the committee t h a t looked at 

11 t h i s ? 

12 MS. MARKS: Yes, t h a t i s c o r r e c t . 

13 COMMISSIONER CATANACH: Was there any 

14 concern expressed by any of the committee members about 

15 capping t h a t at $1 m i l l i o n f o r 25 we l l s or was t h a t an 

16 issue at a l l ? 

17 MS. MARKS: No. The amounts proposed i n the 

18 r u l e d i d not receive any a t t e n t i o n during the committee 

19 and we received no comments or at l e a s t no negative 

20 comments about the -- t h a t I can r e c a l l about the 

21 amounts proposed. 

22 And as Ms. Bada commented t o the FIR during 

23 l e g i s l a t i o n , three agencies commented, the State Land 

24 O f f i c e , the Attorney General's O f f i c e , and Energy and 

25 Minerals and Natural Resources Department. And there 
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1 would have been an o p p o r t u n i t y t o comment on the amounts 

2 i n the FIR and there were no comments about the amounts 

3 so f a r i n the FIR. 

4 COMMISSIONER CATANACH: So under these r u l e s 

5 an operator can have -- I mean there's r e a l l y no l i m i t 

6 on the number of TA wel l s t h a t can be covered by the 

7 m i l l i o n - d o l l a r bond; i s t h a t correct? 

8 MS. MARKS: That's c o r r e c t . 

9 COMMISSIONER CATANACH: I be l i e v e t h a t I 

10 looked during the time when the l e g i s l a t i o n was being 

11 proposed, I t h i n k t h a t the most we l l s t h a t any operator 

12 had i n TA st a t u s , I t h i n k was about 98 or so. That's 

13 what I r e c a l l . 

14 COMMISSIONER BALCH: I t ' s l i m i t e d t o a 

15 percentage of t h e i r operating w e l l s , r i g h t ? 

16 COMMISSIONER CATANACH: No. They can have 

17 as many we l l s as they want t o i n TA st a t u s . 

18 COMMISSIONER PADILLA: I s n ' t t h a t c o r r e c t , 

19 Mr. Brancard? 

20 COMMISSIONER BRANCARD: You may be t h i n k i n g 

21 about the 5.9 enforcement p r o v i s i o n . I t says, when you 

22 have more than a c e r t a i n number of wel l s t h a t have not 

23 p r o p e r l y been made te m p o r a r i l y abandoned, then the 

24 agency can stop you producing based on the t o t a l number 

25 of wel l s you have. 
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1 MS. BADA: Right. But t h a t ' s f o r w e l l s t h a t 

2 haven't been TA'd. 

3 COMMISSIONER CATANACH: I have a couple more 

4 questions. A l o t of these changes t h a t we're doing i s 

5 j u s t t o clean up the procedure t h a t OCD uses t o kind of 

6 keep t r a c k of bonds and things l i k e t h a t . 

7 I n your examination of t h i s whole bonding 

8 s i t u a t i o n , Ms. Varela, are you going t o recommend maybe 

9 a business p r a c t i c e t h a t we can f o l l o w i n the f u t u r e t o 

10 kind of b e t t e r keep up w i t h these issues? 

11 MS. VARELA-LOPEZ: Yes. I w i l l have some 

12 recommendations t o the o v e r a l l business process and 

13 i n t e r n a l c o n t r o l s over and above these two s i t u a t i o n s 

14 t h a t I am p u t t i n g together as p a r t of the p r o j e c t . 

15 COMMISSIONER CATANACH: Okay. 

16 I n 8.9, I n o t i c e you guys are t a k i n g out 

17 " f i r m , c o r p o r a t i o n or a s s o c i a t i o n . " 

18 MS. BADA: I can answer t h a t . "A person" 

19 includes those already, so they're redundant. 

20 COMMISSIONER CATANACH: So the d e f i n i t i o n of 

21 "person" includes that? 

22 MS. BADA: Yes. 

23 COMMISSIONER CATANACH: Okay. And we 

2 4 haven't gotten any plugging insurance p o l i c i e s yet w i t h 

25 the r u l e --
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1 MS. BADA: The s t a t u t e allows f o r i t . 

2 COMMISSIONER CATANACH: And t h a t was done by 

3 l e g i s l a t i o n i n 2006 and j u s t never incorporated i n t o the 

4 rules? 

5 MS. BADA: Yes. 

6 COMMISSIONER CATANACH: So t h i s language you 

7 are proposing you said b a s i c a l l y nears the l e g i s l a t i v e 

8 one --

9 MS. BADA: Except f o r the 30-day time l i m i t 

10 i s r i g h t from the s t a t u t e . 

11 COMMISSIONER CATANACH: Okay. 

12 MS. MARKS: And, Mr. Chairman, I d i d receive 

13 some phone c a l l s from some insurance companies who were 

14 i n t e r e s t e d i n the plugging insurance p o l i c y . But I 

15 t h i n k the idea t h a t i t i s l i m i t e d t o s i n g l e w e l l s and i t 

16 i s not a v a i l a b l e as a blanket t o cover -- as a blanket 

17 p o l i c y , I t h i n k t h a t ' s why you haven't seen -- j u s t as a 

18 matter of my personal view, as t o why you have not seen 

19 any insurance p o l i c i e s f i l e d w i t h the D i v i s i o n . 

20 COMMISSIONER CATANACH: Okay. On these 

21 blanket insurance p o l i c i e s , would they designate OCD as 

22 the b e n e f i c i a r y on those? 

23 MS. MARKS: Yes. 

24 COMMISSIONER CATANACH: -On paragraph 8.9, 

25 p a r t C, about r e l e a s i n g a b lanke t f i n a n c i a l assurance 
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1 f o r TA'd w e l l s , i t states the D i v i s i o n may release a 

2 blanket plugging f i n a n c i a l assurance f o r wells i n 

3 temporary abandoned status upon the o p e r a t o r 1 s or 

4 surety's w r i t t e n request a f t e r the we l l s are returned t o 

5 production. 

6 To get out of TA sta t u s , a w e l l could be 

7 also plugged? Do we want t o add "plugged" t o that? 

8 MS. BADA: That would be a good idea. 

9 COMMISSIONER CATANACH: Because t h a t would 

10 be the only, I guess, two ways t h a t a w e l l could get out 

11 of TA st a t u s , you e i t h e r r e t u r n i t t o production or you 

12 can plug i t , so t h i s would give them the op t i o n -- not 

13 t h a t we want them t o plug i t -- but we might j u s t want 

14 t o add t h a t language. 

15 I n o t i c e t h a t we d i d add i n the r u l e t h a t 

16 they had to hold on a second. Let me see what t h a t 

17 i s . I n r u l e 8.10, p a r t A, Authorized by the o f f i c e of 

18 the superintendent of insurance. 

19 That's new r i g h t . 

20 MS. BADA: .That's c o r r e c t . That i s who 

21 oversees insurance i n New Mexico. So they have t o be 

22 authorized by them. 

23 COMMISSIONER CATANACH: So when we got a 

24 bond i s OCD going t o check t o make sure t h a t t h a t ' s been 

25 complied w i t h , i s t h a t the plan? 
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1 MS. BADA: Yes. 

2 MS. MARKS: Under s t a t u t e , surety companies 

3 a c t u a l l y have t o be authorized by the superintendant of 

4 insurance, as opposed t o the secretary of s t a t e . I t ' s a 

5 unique law; as opposed t o being authorized by the 

6 co r p o r a t i o n o f f i c e t o do business by the secretary of 

7 s t a t e , surety companies have t o be authorized by the 

8 superintendent of insurance. 

9 COMMISSIONER CATANACH: And I guess my l a s t 

10 question -deals w i t h the forms. Are we changing forms as 

11 a r e s u l t of t h i s rule? 

12 MS. MARKS: Yes. 

13 COMMISSIONER CATANACH: And do we have those 

14 forms a v a i l a b l e at t h i s time or not yet? 

15 MS. MARKS: Not yet. 

16 COMMISSIONER CATANACH: Do you know when 

17 those might be a v a i l a b l e , because t h i s r u l e , I guess, i s 

18 already i n e f f e c t ? 

19 MS. BADA: The r u l e i s but the s t a t u t e — 

20 COMMISSIONER CATANACH: Oh, I'm sorry. 

21 MS. BADA: The s t a t u t e can't be implemented 

22 u n t i l the amounts are set by r u l e . So the forms... 

23 COMMISSIONER CATANACH: So the forms w i l l 

24 probably be done by the time the r u l e i s --

25 MS. BADA: Yes. 
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1 COMMISSIONER CATANACH: And the r u l e won't 

2 go i n t o e f f e c t u n t i l . . . 

3 MS. BADA: U n t i l i t ' s f i l e d — 

4 COMMISSIONER CATANACH-: 30 days a f t e r i t ' s 

5 f i l e d or so. But the forms should be a v a i l a b l e at t h a t 

6 time? 

7 MS. MARKS: Whatever the d i r e c t o r of OCD 

8 requires w i l l be done. 

9 ' COMMISSIONER CATANACH: Okay. That's a l l 

10 the questions I have. Are there any other questions? 

11 Mr. Brancard. 

12 COMMISSIONER BRANCARD: Well, No. 1, 

13 Mr. Chairman, you suggested t h i s change. Do you want 

14 t o can we t r y t o wordsmith t h a t r i g h t now? 

15 I t says here, "The D i v i s i o n may release a 

16 blanket plugging f i n a n c i a l assurance f o r wells i n 

17 t e m p o r a r i l y abandoned status upon the operator's or 

18 surety's w r i t t e n request a f t e r the w e l l s " -- how about 

19 i f we i n s e r t the words, "are permanently plugged or i f 

20 the we l l s are returned t o prod u c t i o n , " and then f o l l o w 

21 the language? 

22 COMMISSIONER BALCH: Wouldn't i t be simpler 

23 t o j u s t a f t e r "are returned t o production" — t o put "or 

24 plugged" -- t o j u s t put two words i n there? 

25" COMMISSIONER BRANCARD: Well, I wanted t o 
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1 make c l e a r because i f they are permanently plugged 

2 you don't need the f i n a n c i a l assurance at a l l f o r them 

3 anymore. But i f they r e t u r n t o production, you need --

4 COMMISSIONER BALCH: F i n a n c i a l assurance. 

5 COMMISSIONER BRANCARD: -- f i n a n c i a l 

6 assurance f o r them. 

7 So the clause t h a t t a l k s about, i f there i s 

8 an e x i s t i n g blanket bond f o r producing w e l l s or si n g l e 

9 w e l l s , t h a t should be connected t o t h a t clause, as 

10 opposed t o the permanently plugged, which i s j u s t simply 

11 by i t s e l f . You no longer need f i n a n c i a l assurance. 

12 That's — I t r i e d t o word i t t h a t way. 

13 MS. MARKS: Mr. Chairman and Mr. Brancard, 

14 i f I might. I f I may suggest "permanently plugged and 

15 released according t o r u l e s " -- and returned t o 

16 production. 

17 MS. BADA: "Plugged and abandoned," whatever 

18 r u l e number i t i s . 

19 MS. MARKS: Yes. 

20 "Plugged and abandoned according t o the 

21 r u l e s . " 

22 COMMISSIONER CATANACH: Can you read your 

23 proposed language, Ms. Marks, f o r t h a t paragraph? 

24 MS. BADA: I f I may. 

25 COMMISSIONER CATANACH: Ms. Bada, go ahead. 
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1 MS. BADA: I would suggest "plugged and 

2 abandoned according t o 19.15" -- and I can't remember 

3 the r u l e number, but... 

4 MS. MARKS: Twenty-five. 

5 COMMISSIONER PADILLA: So t h a t wording would 

6 go a f t e r where i t says — 

7 MS. BADA: I would defer t o counsel on the 

8 order of those two clauses. 

9 COMMISSIONER BRANCARD: So i t would read, 

10 "Surety's w r i t t e n request a f t e r the w e l l s are plugged 

11 and abandoned i n accordance w i t h 19.15.25 or i f the 

12 we l l s are returned t o production," et cetera. 

13 COMMISSIONER CATANACH: That sounds good t o 

14 me. Do we want t o vote on t h a t language? Do the 

15 Commissioners have any other concerns? 

16 COMMISSIONER BALCH: Well, there i s one typo 

17 and one word change. We probably could do i t a l l at 

18 once. 

19 COMMISSIONER CATANACH: We have two typos. 

20 Don't we have two typos? 

21 MS. MARKS: Yes, " p o l i t y " should be 

22 " p o l i c y , " and " l i n e of c r e d i t " should be " l e t t e r of 

23 c r e d i t . " 

24 COMMISSIONER CATANACH: Okay. So w i t h 

25 r e g a r d s t o t h e change i n 8 . 9 , p a r t C, do I have a m o t i o n 
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1 t o adopt the new language? 

2 COMMISSIONER BALCH: I would make a motion 

• 3 t o adopt the language as recommended by Counsel 

4 Brancard. 

5 COMMISSIONER CATANACH: A second? 

6 COMMISSIONER PADILLA: I second t h a t motion. 

7 COMMISSIONER CATANACH: Okay. That motion 

8 t o adopt t h a t language i n -that p a r t i s hereby approved. 

9 And a motion t o adopt the changes t o the two 

10 typographical e r r o r s i n 8.11-E and 8.15-G, 

11 paragraph A, do I have a motion t o adopt those two 

12 changes? 

13 COMMISSIONER BALCH: I w i l l make a motion t o 

14 adopt those two changes. 

15 COMMISSIONER PADILLA: I second. 

16 COMMISSIONER CATANACH: Okay. Those two 

17 changes are adopted as w e l l . 

18 Do Commissioners have any --

19 COMMISSIONER BRANCARD: Just one more 

20 question. Your testimony i s t h a t the proposed numerical 

21 amounts i n the r u l e t h a t are being o f f e r e d f o r the new 

22 blanket plugging f i n a n c i a l assurance came from the 

23 l e g i s l a t i v e changes, t h a t you've addressed t h i s w i t h 

24 stakeholders and everybody seems t o be comfortable w i t h 

25 t h a t . 
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1 I s the D i v i s i o n comfortable t h a t these 

2 proposed blanket amounts are reasonable t o implement 

3 t h i s new s t a t u t o r y change? 

4 MS. BADA: Yes. 

5 COMMISSIONER BALCH: And i f those amounts 

6 become unreasonable l a t e r on, anybody, i n c l u d i n g the 

7 D i v i s i o n , could ask f o r r e v i s i o n t o those numbers? 

8 MS. BADA: Yes, they could. 

9 COMMISSIONER CATANACH: Okay. Any other 

10 questions of the witnesses? 

11 COMMISSIONER PADILLA: No. 

12 COMMISSIONER CATANACH: I guess I make a 

13 motion t o 

14 COMMISSIONER BRANCARD: You can close the 

15 record and now go i n t o d e l i b e r a t i o n . You can't go i n t o 

16 closed session. 

17 COMMISSIONER CATANACH: So do I have a 

18 motion t o close the record at t h i s time? 

19 COMMISSIONER PADILLA: I w i l l make t h a t 

20 motion. 

21 COMMISSIONER BALCH: And I ' l l second. 

22 COMMISSIONER CATANACH: The m o t i o n i s hereby 

23 passed . And a t t h i s t i m e , we w i l l go i n t o open 

24 d e l i b e r a t i o n s . 

2 5 (Commissioners i n Open D e l i b e r a t i o n s . ) 
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1 COMMISSIONER CATANACH: Commissioners, do 

2 you want t o discuss -- anything you want t o discuss 

3 about the proposed rule? 

4 COMMISSIONER PADILLA: A l l of my questions 

5 and concerns were answered during the testimony. 

6 COMMISSIONER BALCH: And on my 

7 cross-examination. I bel i e v e we've captured the i n t e n t 

8 of the b i l l s . 

9 COMMISSIONER CATANACH: Okay. And I'm 

10 comfortable w i t h the language t h a t has been proposed, 

11 w i t h the changes t h a t we've suggested i n the f i x i n g of 

12 the typos and t h i n g s . And I don't have any other issues 

13 w i t h regards t o the proposed r u l e . So do I have a 

14 motion t o adopt the r u l e as proposed w i t h the proposed 

15 changes? 

16 Do we have a motion from the Commissioners 

17 t o adopt the r u l e as proposed w i t h the amendments t h a t 

18 we have discussed? 

19 COMMISSIONER BALCH: And I w i l l so motion. 

20 COMMISSIONER PADILLA: I w i l l second t h a t 

21 motion. 

22 COMMISSIONER CATANACH: Okay. The motion 

23 passes and the r u l e i s hereby adopted as proposed and 

2 4 amended. 

25 COMMISSIONER BRANCARD: Mr. Chair , may I 
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1 propose something'a l i t t l e out of order here w i t h the 

2 Commission? Normally, what we do i s a f t e r a hearing we 

3 then wait u n t i l the next meeting t o adopt an order 

4 memorializing your d e c i s i o n . But because we have an 

5 emergency clause i n t h i s l e g i s l a t i o n , so the s t a t u t e i s 

6 already i n e f f e c t , we r e a l l y need t h i s r u l e i n place and 

7 we can't f i l e the r u l e u n t i l you a l l adopt an order. 

8 I'd l i k e t o take a few minutes t o t r y t o go 

9 u p s t a i r s q u i c k l y I s o r t of s t a r t e d a framework of an 

10 order and s o r t of f i l l i n the blanks w i t h the testimony 

11 I've heard today and b r i n g i t back down t o you a l l t o 

12 review and po s s i b l y sign maybe i n 15 minutes. 

13 Would t h a t be reasonable? 

14 COMMISSIONER CATANACH: I t h i n k t h a t would 

15, be wonderful. I f we can do t h a t t o take care of t h i s 

16 matter today, l e t ' s do t h a t . And we stand i n recess f o r 

17 15 to 20 minutes. 

18 (Recess from 9:45 a.m. to 10:07 a.m.) 

19 COMMISSIONER CATANACH: We'll go back on the 

20 record a t t h i s time. We have received a d r a f t order 

21 from Mr. Brancard and a r u l e t h a t includes the r e v i s i o n s 

22 t h a t we made during our d e l i b e r a t i o n s and we have 

23 already voted t o adopt the r u l e , so I guess the order of 

24 business i s to j u s t sign the order; i s t h a t c o rrect? 

25 COMMISSIONER BRANCARD: Approve the order. 

PAUL BACA PROFESSIONAL COURT REPORTERS 
500 FOURTH STREET NW - SUITE 105, ALBUQUERQUE, NM 87102 



Page 36 

1 COMMISSIONER CATANACH: Approve the order. 

2 COMMISSIONER BRANCARD: Yes. 

3 COMMISSIONER CATANACH: Okay. 

4 Commissioners, have you reviewed the d r a f t order i n t h i s 

5 case? 

6 COMMISSIONER BALCH: I have. 

7 COMMISSIONER CATANACH: Do you have any 

8 changes or amendments t o the order? 

9 COMMISSIONER PADILLA: I don't. 

10 COMMISSIONER BALCH: No changes. 

11 COMMISSIONER CATANACH: Okay. Can I have a 

12 motion t o adopt the order i n t h i s case? 

13 COMMISSIONER BALCH: I w i l l make the motion 

14 t o adopt the order. 

15 COMMISSIONER PADILLA: And I second t h a t . 

16 COMMISSIONER CATANACH: The motion passes. 

17 The order w i l l be adopted i n t h i s case. 

18 COMMISSIONER BRANCARD: I sent t h i s t o 

19 Florene, so she i s preparing the f i n a l v e r s i o n f o r your 

20 signatures. I assume t h a t i s where she i s r i g h t now, 

21 working on t h a t . 

22 COMMISSIONER CATANACH: So t h a t ' s a l l we 

23 have t o do at t h i s p o i n t , i s sign --

24 COMMISSIONER BRANCARD: Yes. And i t w i l l 

25 become e f f e c t i v e upon p u b l i c a t i o n i n the New Mexico 
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1 Register, which i s probably at the end of t h i s month. 

2 COMMISSIONER CATANACH: Okay. Do we have 

3 any other business at t h i s meeting •p 

4 COMMISSIONER BRANCARD: I don' t b e l i e v e we 

5 do. 

6 COMMISSIONER CATANACH: Do we have a motion 

7 to adjourn? 

8 COMMISSIONER PADILLA: I make t h a t motion. 

9 COMMISSIONER BALCH: And I w i l l second i t . 

10 COMMISSIONER CATANACH: Okay. Motion t o 

11 adjourn t h i s Commission meeting i s hereby approved. 

12 Thank you. We are done. 

13 

14 

15 {Time noted 10:20 a.m. ) 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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