
STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DIVI 

OIL CONSERVATION COMMISSION ZSib F£Q -2 p |: 3c)

APPLICATION OF MATADOR PRODUCTION 
COMPANY FOR A NON-STANDARD SPACING 
AND PRORATION UNIT, COMPULSORY 
POOLING, AND NON-STANDARD LOCATION
LEA COUNTY, NEW MEXICO. Case No. 15366

Order No. R-14097

AMTEX’S RESPONSE IN OPPOSITION TO 
MATADOR’S MOTION TO DISMISS APPEAL

Amtex Energy, Inc., (“Amtex") hereby submits its Response in Opposition to

Matador Production Company's ("Matador") Motion to Dismiss Appeal. This matter is

before the Commission for de novo hearing on Division Order R-14097. Matador's

Motion asks summary dismissal of this de novo proceeding which would avoid hearing

on the merits. Matador’s argument for dismissal raises questions of law about Amtex’s

status as a "party" that are inextricable from other crucial questions of law and policy

raised by Amtex’s application to be decided in the de novo hearing. There is good cause

to deny the motion and decide the merits in a hearing addressing all issues.

1. Amtex Energy Inc. is a Party of Record.

Matador’s argument creates a standard for standing as a party that cannot be

found in law or in rule. The Oil and Gas Act does not limit when one must be a party to

have the right to a de novo hearing. NMSA 1978 § 70-2-13 reads in pertinent part:

[A]ny party of record adversely affected shall have the right to have the 
matter heard de novo before the commission upon application filed with the 
division within thirty days from the time any such decision is rendered.

Rule 19.15.4.10 Parties to Adjudication Proceedings provides:
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A. The parties to an adjudication proceeding shall include:

(2) a person to whom statute, rule or order requires notice .. . who has 
entered an appearance in the case.

B. A person entitled to notice may enter an appearance at any time by 
filing a written notice of appearance with the division .. .

Rule 19.15.4.23 Hearing Before Commission and Stays of Division Orders states:

A. De novo applications. When the division enters an order pursuant to 
a hearing that a division examiner held, a party of record whom the 
order adversely affects has the right to have the matter heard de 
novo before the commission ...

Matador’s application named Amtex one of the “Parties to be Pooled.” A copy of Exhibit 

A ~ Matador Production Company's Notice List, is Attachment 1 hereto. And as “a person 

whom statute, rule or order requires notice . . Amtex is a party to the proceeding and 

entitled to enter an appearance at any time, which it did. Rule 19.15.4.10(A) and (B). 

Matador makes much of having given notice to Amtex while overlooking the effect under 

the Rule that in doing so, as required by law, Matador made Amtex a “party” to the 

proceeding.

The Division simply adopted Matador’s position and stated Amtex’s Entry of 

Appearance “was not timely and should not be considered." R-14097, p.3. Thus, 

according to Matador’s view “at any time" means something other than “at any time."

In its Motion to Dismiss, Matador’s discussion of the Rules is limited to 

19.15.4.10(C) which states that a party who has not entered an appearance a day prior 

to the filing of pre-hearing statements “shall not be allowed to present technical evidence 

at the hearing" unless the examiner for good cause permits. That is irrelevant to the 

standing of Amtex. Amtex’s complaints, as discussed below, are not about presenting 

technical evidence.

2



I

Matador before the Division and in its Motion here relies on two inapplicable court 

decisions. In Matter of Greig Wifi, 1979-NMSC-014, U 3, 92 N.M. 561, 562, 591 P.2d 

1158 an appeal was rejected because an appellant “Did not enter an appearance or 

become a party below." This standard rule regarding appeal from a trial court decision 

that for the question to reviewed it must have been raised below is repeated in In re 

Norwest Bank of New Mexico, N.A., 2003-NMCA-128, 26, 134 N.M. 516, 525-526, 80

P.3d 98 (2003). Both cases were on the record review cases. Neither involved the de 

novo standard. City of Farmington v. Pinon-Garcia, 2012-NMCA-079, 10, 284 P.3d

1086 ("[Tjhe authorities [Matador] does cite in support of [its] position are inapplicable 

because they all relate to the standard of review when a court sits as an appellate court 

in review of proceedings from a court of record”).

This matter is before the Commission de novo therefore to be “tried anew in said 

[agency] on their merits, as if no [hearing] had been had below.” Green v. Kase, 1992- 

NMSC-004, H6, 113 N.M. 76, 77 fn. 2, 823 P.2d 318. A hearing de novo means the 

aggrieved party is entitled to a full hearing “not limited to or constrained by the transcript 

of the [division] hearing." Id. 78. The de novo standard applies even though the decision 

below was one of dismissal rather than on the merits. City of Farmington, ^ 11.

2. Jurisdictional and Legal Issues are Raised.

That Amtex did not participate in the Division hearing is irrelevant because of the 

issues it presents to the Commission. Matador’s Motion argues that Amtex’s absence 

from the Division hearing gives it unfair benefit of knowing “all of the applicant’s materials 

and arguments . . .”. Motion, 3. It should be very clear Amtex is not raising questions 

about the technical evidence regarding the proposed Cimarron State #133H. The
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geology and reservoir are already known and proven by the Bone Springs completed 

Cimarron State #134H in the E2E2 of subject Section 16.

Amtex's challenge is to the very nonexistence of agency authority under the Oil 

and Gas Act for linking 40 acre spacing units into a 160 acre project area as a supposed 

non-standard spacing unit. To have or have not participated at the Division hearing on 

that subject is not determinative. The challenge to creation of such 160 units has already 

been ruled upon and rejected by the Division in its Order R-14053-A, in Matador force 

pooling Case No. 15363. Likewise, Amtex's participating in the Division hearing would 

not change that the Division automatically applies a 200% risk penalty applying Rule 35 

(19.15.3.8. NMAC).

a. Formation of “non-standard horizontal” spacing units

The Division in this Case No. 15366. by Order R-14097 approved the Matador 

application for the combining of four separate forty-acre oil spacing units consisting of the 

W2E2 of Section 16, Township 19 South, Range 34 East, Lea County. It did so on the 

grounds of creating “A non-standard 160-acre oil spacing and proration unit and project 

area {the “Unit").” It ordered the pooling of all interests in the Bone Springs formation 

underlying the Unit. Order R-14097, pp. 4-5. Amtex contests the statutory authority of 

the Division and Commission to force such action given the terms of NMSA 1978 § 70-2- 

17(C). Continental Oil Co. v. Oil Conservation Commission, 1962-NMSC-062, H 11, 70 

N.M. 310, 318, 373 P.2d 809 (“The Oil Conservation Commission is a creature of statute, 

expressly defined, limited and empowered by the laws creating it.”) An objection testing 

the power to act goes to the absence or presence of jurisdiction of a judicial or
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administrative tribunal and may be raised at any time. El Castillo Retirement Residences 

v. Martinez, 2015-NMCA-041, H 14, 346 P.3d 1164.

Matador owns no interest in the south 80 acres of the subject east half of Section 

16. Amtex owns 92.8% of the working interest in that acreage. It is entitled to develop 

wells and share in the oil from the Bone Springs formation on its two 40 acre existing oil 

spacing units. That property and the correlative rights to production is to be taken from 

Amtex for the benefit of Matador who owns no interest in the 80 acres. Force pooling the 

40 acre units under the guise of forming a "Unit” is not authorized by the Oil and Gas Act. 

NMSA 1978 § 70-2-17(C) requires that an owner seeking pooling must have "the right to 

drill’’ on the acreage. Matador has no working interest and no such right to drill on the 

Amtex 80 acres. The Division has no authority to order compulsory pooling crossing 

spacing units. § 70-2-17. Statutory unitization does not apply to Matador's request. 

NMSA 1978 §70-7-1 etseq.

The Commission previously recognized the legal vulnerability of its authority on 

this subject when it formulated Special Rules for Horizontal Wells (19.15.16.15(A) through 

(F)) by its Order No. R-13499 issued January 23, 2012. It established the concept of 

“project areas”1 for horizontal wells whereby the owners link multiple standard oil spacing 

acreage by their voluntary agreement. But consolidation by a statutory compulsory 

pooling order where there is no agreement is a very different matter as the Commission 

recognized.

73. However, the extent of the Commission’s and the Division’s 
authority to establish non-standard spacing or proration units or special 
spacing or proration for horizontal wells has not been clearly delineated by 
either judicial or Commission precedent.

1 There is no such creature as a project area to be found in the Oil and Gas Act.
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74. Accordingly, the Commission concludes that it would be 
inappropriate to adopt a rule on this subject at this time.

75. In order to forestall any possibility that the rule amendments 
being adopted would be construed to authorize compulsory pooling of 
horizontal well “project areas” without regard to applicable statutory and 
regulatory limitations, the proposed 19.15.16.14F NMAC should not be 
adopted and the change discussed in paragraph 60 should be adopted.

Order R-13499, p. 11. Having concluded the Commission’s and the Division's authority

for creating special spacing for horizontal wells "has not been clearly delineated by either

judicial or Commission precedent” the Commission nonetheless turned the Division lose

to do what it does not have the authority to do.

78. Since the Division has the mandatory duty to compulsory pool 
a spacing or proration unit upon the appropriate application where the 
prescribed predicate facts are shown, the Commission lacks the power to 
limit by rule the Division’s authority to pool spacing units or to require the 
consent of particular owners to compulsory pooling.

The reference in paragraph 75 to adoption of the change in paragraph 60 results in

Section F of the horizontal well rule reading:

F. Consolidation of project area. If a horizontal well is dedicated 
to a project area in which there is more than one owner of any interest in 
the mineral estate, the operator of the horizontal well shall cause the project 
area to be consolidated by voluntary agreement or, if applicable, 
compulsory pooling before the division may approve a request for form C- 
104 for the horizontal well. [19.15.16.15 NMAC - Rp. 19.15.3.112 NMAC, 
12/1/08; 19.15.16.15 NMAC - N, 2/15/21] Emphasis added.

Paragraph 59 of the subject Order stated:

59. Proposed rule 19.115.16.15F entitled “Compulsory pooling” 
should not be adopted in order to remove any suggestion that all project 
areas are subject to compulsory pooling.” Id. p. 9

The jurisdictional infirmity recognized by the Commission is to be faced head on in 

this proceeding.
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b. Automatic 200% risk penalty

Compulsory pooling statutes are based on the proposition that each owner shall 

receive his just and equitable share of production. B. Kramer and P. Martin, Law of 

Pooling and Unitization (3rd ed.) § 10.01.

Matador's proposal for the Bone Springs formation Cimarrori State 16-19S-34E 

RN #133H in the W2E2 of Section 16 is sited just 183’ from the boundary with the Bone 

Springs productive E2E2 of the section. In 2015 Matador successfully completed the 

Cimarron #134H in the E2E2 in precisely the same lower Bone Spring's target of the 

#133H. See exhibit plat Attachment 2. The proven #134H well has produced 102,787 

barrels of oil and 43,122 Mcf of gas as of November 2015.' There is no geological or 

reservoir risk for the #133H well.

With no supporting evidence whatsoever the Division Order R-14097 specified 

Matador can withhold from a non-consenting working interest owner the well cost plus “as 

a charge for the risk involved in drilling the well 200% of the above costs.” This result 

follows by reason of adherence to Commission Rule 35 (Rule 19.15.1.35, Order No. R- 

1199). The rule adopted in 2003 provides that compulsory pooling orders will specify a 

risk charge of 200 percent of well costs without the applicant providing any evidence to 

justify the charge. Under Rule 35 should a party seek a different risk charge it “shall 

have the burden to prove justification for the risk charge sought by relevant geologic or 

technical evidence." Rule 35(D). In other words, the operator who applies for a force 

pooling order and has the geological and engineering information aboutthe proposed well 

has no evidentiary burden to justify a grant of the maximum statutory limit risk charge.
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The-effect of the Rule as applied by the Division in this case means Amtex loses 

its correlative rights to production from its lease and Matador enjoys a multi-million dollar 

windfall profit.

AFE Well #133H 6,800,827
Amtex Wl proposed 160 Ac. x 46.4%

$3,155,584 
x3 
$9,466,752

Rule 35 is in conflict with the principle that "the percentage risk charge to be 

assessed, if any, are determinations to be made by the Commission on a case-to-case 

basis and upon the particular facts in each case.” Viking Petroleum Inc. v. Oil 

Conservation Com'n of State of N.M., 1983-NMSC-091, ^ 21, 100 N.M. 451, 455, 672 

P.2d 280. Rule 35 violates the rule that a Division or Commission order cannot stand 

without “findings supported by evidence” to show that correlative rights of all owners are 

protected. Continental Oil v. Oil Cons. Comm., supra at 319-321; App. Cimarex Energy 

Co., De Novo Cases Nos. 14418 and 14480, Order R-13228-F. A compulsory pooling 

order granting the automatic 200% risk charge violates NMSA § 70-2~17(C) in failing to 

“afford the owner or owners of each tract or interest in the unit the oVportunity to recover 

or receive without unnecessary expense his just and fair share of the oil or gas, or both." 

Lastly, it is a fundamental principle in any adjudicatory proceeding that “the burden of 

proof in any cause rests upon the [applicant that] asserts the affirmative of an issue and 

remains there. . . ” Pentecost v. Hudson, 1953-NMSC-001, H 6, 57 N.M. 7, 9, 252 P.2d 

511.
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3. Conclusion

Amtex is a party to the proceedings by virtue of being entitled to notice and “at any 

time” filing its entry of appearance. That conclusion follows from the plain language of 

Rule 19.15.4.10. The de novo proceeding before the Commission writes on a blank slate. 

There is nothing in the legislation (§ 70-2-13) intended to limit an aggrieved party to less 

than a full Commission hearing “not limited or constrained by the transcript of the [division] 

hearing." Green v. Kase, at 78.

460 St. Michael’s Drive, Bldg. 300 
Santa Fe, New Mexico 87505 
(505) 983-6686

Attorneys for Amtex Energy, Inc.

CERTIFICATE OF SERVICE

I hereby certify that a true andxorrect copy of the foregoing was served on counsel 
of record by electronic mail this February, 2016.

Earl E. DeBrine, Jr.
Jennifer Bradfute
P.O. Box 2168
Bank of America Centre
500 Fourth Street NW, Suite 1000
Albuquerque, NM 87103-2168

Respectfully submitted,

GALLEGOS LAW FIRM, P.C.
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EXHIBIT A
MATADOR PRODUCTION COMPANY’S NOTICE LIST

PARTIES TO BE POOLED:

Phil C. Vogel.......................;...................................................................................... 1.6%
5611 Glen Pines Drive 
Houston, Texas 77069

Mark A. Trieb............................................................................................................. 1.6%
1717 Art Plz Ste 2001 
Dallas, Texas 75201

Amtex Energy....... -................................... '............ •........................... ........... .......... 46.4%
P.O.Box 3418 
Midland, Texas 79702

Stewart Royalty..................................................................................................... . . 0.40%
P.O. Box 50690 
Midland, Texas 79710

OFFSETS:

Seely Oil Co.
815 W. 10th St.
Ft. Worth, TX 76102

Magnum Hunter Production, Inc.
909 Lake Carolyn Pkwy, Suite 600 
Irving, TX 75039

600 N. Maricnfcld Street 
Suite 600
Midland, TX 79701

Apache Corpr
303 Veterans Airpark Lane
Suite 3000.
Midland, TX.79705

United States Department of the Interior 
Bureau'of Land Management 
P.O. Box 27115 
Santa Fe, NM 87502-0115
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I

i

Amtcx Energy 
P.O.Box 3418 
Midland, Texas 79702

Stewart Royalty 
P.O. Box 50690- 
Midland, Texas 79710

Mark A. Trieb 
1717 Art Plz Stc 2001 
Dallas, Texas 75201

Phil C. Vogel
5611 Glen Pines Drive
Houston, Texas 77069.

XTO Energy 
382 Road 3100 
Aztec, NM 87410

Devon Energy Production Company, LP 
333 W. Sheridan Ave.
Oklahoma City, OK 73102

EOG Resources 
P.O. Box 2267 
Midland, TX 79702 -

Wainoco Oil & Gas Company 
2828 N. Harwood, Suite 1300 
Dallas, TX 75201

Harvey E. Yates Co.
P.O. Box 1933 
Roswell, NM 88202,

Nadel and Gussman, LLC, 
•P.O. Box 1933 
Roswell, NM 88202
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Diiuicl I
1625 N. French Or. Hobbi, NM 88240 
Plxme; (573)393.6161 Fax: (575)393-0720 
Pinna II
SI I S. First Si., Anejia.NM 88210 
Phone: (575) 748-I2B3 Fb>: (575) 748-9720 
District III
1000 Rio Ouzos Road. A dec. NM 87410 
Phone: (505) 334-6178 Fan: (505) J34-6i 70 
Disiricl IV
1220S. Si. Funds Dr.. Some Fe. NM 87505 
Phone: (505) 476.3460 Fas- (505) 476-3462

State of New Mexico 
Energy, Minerals & Natural Resources 

Department
OIL CONSERVATION DIVISION 

1220 South Si. Francis Dr.
Sante Fe, NM 87505

FORM C-102

HOBBS OCB Submi,
Revised August 1,2011 

one copy to appropriate

District Office
m % 4im

□ AMENDED REPORT

WELL LOCATION AND ACREAGE DEDICATION PLAT

No allowable will be assigned to this completion until all interests have been consolidated or a non-standard unit has been approved by 
the division.

SURFACE LOCATION 
NEW MEXICO EAST 

NAO 192? 
X=738164 
Y=6Q7)29 

LAT.: N 32.6667123 
LONG.: W 103.5594071

BOTTOM HOLE LOCATION 
NEW MEXICO EAST 

NAD 1927 
X=738786 
Y=602455 

LAT.: N 32.6538517 
LONG.: W 103.5574965 

MD * 15353*

’’OPERATOR CERTIFICATION
f Jwfft? ctrtt/v ttof in/ermo/wn cmtetvrf u Im <mrf <0mpftl
It thr fcol of my tanUtrfff o*4 Mitf. o*4 lhal Mu «ry«Ruaft?fi r^hrr 
suns a iAl*mr m un/rvid inlmtf ii U* t«*rf iruhttfuif
l\i prvpostd Jtela lotoJion ir la tfnlf lAu n»ll bJ IftU

braJu* fvmdM la o emfrod wtiA on wort •/ vxh e mnwol cr 
trtrivip irltroU trln at a

pooluy artrr ftmla/wt trJtrtd frj Uu diniioo

/fc, /U.£— 6/it/i*

Signature ' ytlal*

QAA o.n._

Printed Nam*

c*v».lA.rL

C-ma9 Add'ee*

l8SURVEYOR CERTIFICATION
/ hereby certify that tht u>el( location shown on this 

plat was plotted from field notes of actual surveys 

made by me or under my supervision, and that the 

same is true to th« besf of my belie/.

12/21/2014

S:SURVEY\MATAOCR_RE3CIURCES\CIMAF?HON_STATE_ia-1#S.34E_RMJMM'niiAL_PROQUCTSWO..CIMARRON_STATe_iej»9_34E. !i« PM hiovsli



nintici i
1625 N French Ur.. Ilobl*. NM *8240 
Phone-(575) .193-6161 tan: (575) 395-0720
Dm riel II
8( 1 S. Fim Si, Annie, NM 88210 
Plmnc: (575) 748-1283 K*« (J7J) 748-9720 
Dnincllll
1003 Bin arum Roll, Artec, NM 87410 
Phone: (505) 314 -6178 p«: (505) 314-6170 
Putrid IV
1220 S St. Frandi Dr..Same Fe. NM 87505 
Phuiie: (505)476-3460 Fee: (505)476-346*2

State of New Mexico 
Energy, Minerals & Natural Resources 

Department
OIL CONSERVATION DIVISION 

1220 South St. Francis Dr.
Sante Fe, NM 87505

J-OltM 0102 
Revised August l, MU 

Submit one copy to appropriate 

District OlTice

[[] AMENDED REPORT

WELL LOCATION AND ACREAGE DEDICA TION PLA T
‘Al’t Number 'Pool Code

50*1 c> o
•Tool Name

QuAIL P-lKAf ftciiL SP/21H6

TropertyCcde 'I’ruperty Name

CIMARRON STATE 10-19S-34E RN
‘Welt Number

#13311
‘OCRtPNo.

2^8=137
'Operator Name

MATADOR PRODUCTION COMPANY
’Elevation

3825*

l0Surfacc Location
UL tirlol no, Sedlon Township Hseje l«Ol Id® Feet from (he North/Sooth Use IV« from (he KfttlAVfit line Co»nl7

A 16 19-S 34-E - 250' NORTH 1015’ EAST LEA

IfLer Ini no.

0
Section

16
Township

19~S
Kang?

34-E
Lot Idn Feet Trom (he

240’
Norlh/Soulh line

SOUTH
led (rom (lie

1500’
E/Hl/Welllne

EAST
County

IiEA
u Dedicated Acres

160.00
''’Joint or Infill ''Contoliilalion Code ‘sOrder No.

No allowable will be assigned to this completion until all interests have been consolidated or a non-standard unit has been approved by 
the division.

FIRST PERFORATION P0WT 
NEW MEXICO EAST 

NAO1927 
X-737644 
y=ea7044 

LAT-: N 32.6664892 
LONG.: W 103.5610993

LAST PERFORATION POINT 
NEW MEXICO EAST 

NA0 1927 
X=?376B5 
Y*6D2424 

LAT.:N 32.8537887 
LONG.: W 103.5610750

BOTTOM HOLE LOCATION 
NEW MEXICO EAST 

NAQ 1927 
X=737686 

Y4602334 LAT-N32j6535414 
LONG.: W 103.5610748

1’OPERATOR certification
I Jmbgr rrrf^V 0*1 tv viMHn Vrdn u fnrr u4 <v*vM'
lo iv t*f* V T Tvittf^t Mir/ tfi lAnf Mu rt/Jwr
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fV prepaid tortam Arf< ton/tot er Am a rtfAJ lo ^iu rWj wii ifa 

toilto’i pt7T«wl (• a eofdrart mr/A u ovrfr tj rwA a minmtt #* 
tnfrwl or (a a wbrtvy peeling npipruitf ti a ump^jery 

peetuif 9t&r Aerrfe/ere trAmi ty IV dHutav

12-H0--1S'
swy./------7“

Strn-tt gv H. LtFftLf
Prtlled Home

*'^U‘c.rV--y'>0 rc 5*v.r(t.'

'"SURVEYOR CERTIFICATION
l hprtby cvrt\(y that (Ae well Iflcadon 3,‘oUTi on (Ail 

plat van pldisd /rem /ie/rf ndss oj admit ruruayt 

mudf by me or unrfrr my supervision, and lAal (Ar 

some u Inn tt> (As 6es( o/ my bilitf.

Cvtllteola Numb
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