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1‘V “‘}‘Does the OCC ‘have jurisdiction to consnder traffic safetv m connectlon Wlth 1ts ‘decision -

1

to approve or disapprove a surface waste mana“ge' ment facility permit?

“OCD Rii¢ 19.15.36.12. A(l), at the time CK Dlsposal filed the apphcatmn under review,
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The lelSlOIl may issue a permlt for an[.g;c] new. surface waste management facility .. .
R . Tupon’a finding that : ."."the surface" wasté management facﬂlty .canbe
tructed and operated in compllance with apphwble statutes and rules and
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without' endangenng frésh* water, - pubhc ‘health, safety orthe environment.
[emphasis added].

However, the statutory authorization for the OCD and OCC to regulate surface waste
‘management facilities, NMSA 1978, Section 70-2-12.B(21), does not include the word “safety ”
It confers the power:

to regulate the disposition of nondomestic wastes resulting from the exploratlon, o
development production or storage of crude oil or natural gas fo profect publtc

ngealfh qnd the environment . . . . [emphasis added] g T
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An agency cannot confer on itself powers not granted by statute. Hence the authorization
to address “public safety” in the quoted rule is ofn(;fércelunless traffic safety is included within

the statutory language “public health and the environment.”

At the hearing, we urged that the Commission dges not have jurisdiction to consider-traffic_
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safety because of the absence of any reference thereto;in the statutory authorization. ‘We continue.

believe that traffic safety is the primary responsibility of the DEpartment of Transportation. The
Division and the Commission lack technical expertise in that area, and it would iI_)(_é_ unreasonable
for the Commission to engage in speculation as to whether or. not the Department of Transportation

would authorize a “turn-out” from the public highway for the proposed facility, - Thus we believe

| technical testimony addressing that issue,_.was properly excluded. e A
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... However, after reviewing the New Mexico Supreme Court’s decision- in. Colonias:
Development Council v.‘ Rhino Environmental Services, 2005-NMSC-024, 138 N.M. 133,"\5_(?_
believe the Commission can, and should, consider public comments at the initial phase of the
hearing, heldeumce on January 9, zillongwnth’gw}ulienceabout the amount ?n‘{fmgﬁl'hcance of
traffic thatmay be ‘g"ehgfr'atgd by ,thé‘ proposed facﬂlty pl_"és!t’ﬁjl}tea/“ii; iS#{"ﬁ Fé, m“rgaghmg its
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decision.
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The contention in Colonias was that the concentration of numerous: landfills' ai'lﬁ‘other
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industrial facilities in proximity to the complaining commum‘ty_r_alséd quality of lgfqus_guicvs:ifhat the
Environment Department should consider in deciding whether or hoi&to‘ﬁ’éniiit 2 new landfill in

the area. The Supreme Court Agreed, saying:



: Unlike the Coutt of Appeals,. . ;, we do ﬁnd that quallty of life concérns expressed

durmg the heanng bear a relationship to envrromnental regulatrons the Secretary is_
ik 7ehtged with'administering: 2005- NMSC024,aip" * - R
e If'p‘r‘dlifer‘atioxi ha an identifiéd effect o the commuuity's developme’it and’social ! rbastiy

well-bemg, it is not an amorphous general welfare lssue, but .
Aoiign ' énvironinental problem ‘The adverse impactof the’ prolrfcratlon of landfllls on il"’w it

community's quality of life ~ is well within the boundane

of environmental protection. Thus, the testimony regarding the impact“of "the’ A i

»prollferatxon of landfills is relevant within the context of environmental protection

promlsed in the Solid Waste Act and its regulations. 2005-NMSC-024, at P32
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ST The publlc Gomments in the present Case‘evidence’ similar “qualify'of life” conoe;rrljs. The
fSupreme ‘Court ‘did‘not discuss traffi¢ issues, but it 'did taedtion increased 'traffic ds &6 of ’the"'
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oonccrn‘that oommcnters had complained about.’ 2005:-NMSC:024, at P5." - 7" AU
“iWe féboghize tHat theré are differchces between the'Solid Waste' Act which Wwas the F56us’

in' Coloriidand the Oil'and Gas' Act, as well as differcit gency’ rulés invoived. *However, We-
béliévé!that Colonias indicates that it is appropriaté for thé Commission addréss quality ot life”
issues in this proceeding. AR L
b “This 6Bnclusion does nét inéan that we ate il'rkgihﬂg"tﬁe"‘égmmission" to deny the permit. 'i‘he
..‘dd(&r‘i"i?z’lé'6§iﬁi5§i"§i§é§ée$’thht""‘s‘dﬁiéthiﬂg' as broad a8 “social impact’ may not require denial of 2
pliisit” [2005-NMSC-024 a P3]. The caie hoids only that the Eavirondient Deparimient Shoild”
 have considered the issue. The Division takes 1i0 position’on what action'the Comihission should

tae.

Does OCD Rule 19.15.36.12.A(1) require the Commission to Consider Evidence .on

_ Techmcal Issues’Affection the Proposed Facility that are within the J lll’lSdlCthll of other Agencres
to Determine?




A literal reading of the cited rule‘(quoted,at the beginning or Part 1 of this brief) might lead
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to the oonclusnon that the Commission could only grant a penmt after all other agcncyles with

jurisdiction over aspects of this facility. had granted necessary permit, -or,. perhaps after
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mdependently determmmg that such other agenc1es shou]d do So. However, such a oonstmctlon

would be umcasonable
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;- 2\)}/ll_g;ll.g:}yicrﬁg)_peratio_u,10‘f a 'fa_ci,lvi_ty“_rlgqpi{es ;gult_iplg _permits, the propngs,t'i must start
someyhere o tequirethe applicant o obtainal othet permits neccssary fo operation before the .
Commission can approve the facility would require the applicant, and the other agencies, to engage.
in A pmcéss that might prove futile. For the Commission to evaluate the technical evidence and
detp‘n’!uge whether or not the facility, should, be entltled .o permits the. Commxssnon =1s not
empoweted to,grant would be similarly futile, and would jayolve duplication of effort and possibly
inconsistent results.. The Commissioners should presume, that their predecessors,who adopt,this,.
ruie intended either of these consequences. |
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A reasonable interpretation of;the rule is that the Commission may, grant the psr;mt only if
it finds that the facility can be constructed and operated in compliance with apphcable statutes and
rules that the Commission and Division are responsible for administering, i.e. -the. ’relgx‘a‘lg_tﬁ,s

provisions of the New Mexico Oil and Gas Act and implementing rules. pt e ek



To the extent that the Commission i in‘doiibt aboiit the facility’s compliance with statutes

. and rules administered by other agencies, it can place conditions on any permit it approved

r

: réqup'n'néithag the: operator obtain the requisite approval'of those agencies. - 179
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The Division therefore urges the Commission to consider whether or'not traffiC‘or?other'

o lssues raised by member of the pubhc ]usglfy denial of the permit on “quality of llfe”’ground ﬁﬁa

TR Ay oD, L9V ny "“F‘t it
make appropnate findings. The D1v151on urges the Commission to declme to add:ess whether or
(T . v’ " .\ )

not any other agency might be expected to grant necessary permits or approvals.‘ h

Respectfully Submitted,

Assxstant General Counsel
o . Energy, Mmerals and Natural Resouroes Department
' ~:£..:1220.S1St: Francis Drive
Santa Fe, NM 87505
Attorney for Qil Conservation Division
Environmental Bureau Chief
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