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This matter came on f o r hearing before the O i l 
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WHEREUPON, the following proceedings were had at 

9:04 a.m.: 

CHAIRMAN FESMIRE: The Commission w i l l now c a l l 

Case Number 13,817. I t ' s the de novo Application of Harvey 

E. Yates Company for an exception from O i l Conservation 

Commission Rule 19.15.2.50.(A) NMAC. 

At t h i s time the O i l Conservation Commission w i l l 

hear arguments on the motion to dismiss f i l e d by the O i l 

Conservation Division i n t h i s case. 

Are the attorneys i n t h i s case present? 

MR. DEBRINE: Yes, Mr. Chairman, Earl DeBrine and 

Adam Greenwood with the Modrall Sperling f i r m f o r the 

Applicant, Harvey E. Yates Company. I n the audience are 

Vernon Dyer and Gordon Yahney of Heyco. 

MS. MacQUESTEN: Mr. Chairman, Gail MacQuesten. 

I ' l l be representing the O i l Conservation Division i n t h i s 

matter. 

CHAIRMAN FESMIRE: Are there any other attorneys 

present f o r t h i s case? 

Mr. DeBrine, would you — your associate's name? 

I didn't — 

MR. DEBRINE: Adam Greenwood. 

CHAIRMAN FESMIRE: Since the motion i s yours, Mr. 

DeBrine, I guess we'll ask i f you have an opening 

statement. 
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MS. MacQUESTEN: Actually, the Division — 

CHAIRMAN FESMIRE: Oh, I'm sorry, i t i s — Not a 

good morning t h i s morning, I apologize. 

Ms. MacQuesten, do you have an opening statement? 

MS. MacQUESTEN: Yes, I do. Actually, argument. 

There w i l l be no evidence presented today, i t i s s t r i c t l y a 

motion hearing. 

CHAIRMAN FESMIRE: Okay. 

MR. DEBRINE: Mr. Chairman, I have a preliminary 

matter t o raise. 

The Division i n i t s reply b r i e f on the motion 

referenced the Commission's Order R-12,172 and the f i n d i n g 

set f o r t h w i t h i n that order, and I have a sneaking 

suspicion t h a t the William C. Olson testimony referred t o 

i n the Commission's order i s Commissioner Olson. And i f 

that's the case, then I raise f o r the Commission as to 

whether Commissioner Olson should s i t and hear and decide 

t h i s matter i f he personally participated and gave 

testimony i n connection with the proceeding th a t led t o the 

adoption of the order. 

I don't think there's any Commission rules that 

s p e c i f i c a l l y deal with t h a t , but j u s t as a matter of 

administrative law and procedure i t appears t o be 

problematic. I j u s t raise that f o r the Commission. 

CHAIRMAN FESMIRE: So before we s t a r t , 
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Commissioner Olson, that i s the same William C. Olson, 

i s n ' t i t ? 

COMMISSIONER OLSON: That i s correct. 

CHAIRMAN FESMIRE: Okay. And do you f e e l t h a t 

your testimony i n that case would i n any way hamper your 

a b i l i t y t o make a f a i r decision i n t h i s case? 

COMMISSIONER OLSON: I don't believe i t would. 

CHAIRMAN FESMIRE: Ms. MacQuesten, do you have a 

response t o that? 

MS. MacQUESTEN: Mr. Chairman, I don't thin k t h a t 

Mr. Olson's p a r t i c i p a t i o n i n that hearing would d i s q u a l i f y 

him from hearing t h i s case, any more than the Commission 

would be d i s q u a l i f i e d from hearing a case on the r u l e that 

they adopted. 

CHAIRMAN FESMIRE: Okay. Counsel, do you have 

any suggestion i n t h i s case? 

MS. BADA: I think given that he was — i n that 

capacity, was an employee of the Division and was 

representing the Division's position, and i n t h i s capacity 

he's a Commissioner, I don't think that would be a problem. 

CHAIRMAN FESMIRE: Okay. Mr. DeBrine, given Mr. 

Olson's response and the advice of counsel, I think I ' l l 

overrule your motion at t h i s time. 

MR. DEBRINE: Thank you, Mr. Chairman. 

CHAIRMAN FESMIRE: Thank you. 

STEVEN T. BRENNER, CCR 
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Ms. MacQuesten, with Mr. DeBrine's permission I 

guess you can proceed. 

MS. MacQUESTEN: May i t please the Commission, we 

are here today on the OCD's motion to dismiss Heyco's 

Application. We are asking the Commission t o dismiss 

Heyco's Application because the Commission cannot give 

Heyco what i t i s asking. 

To address t h i s motion and to understand the 

OCD's pos i t i o n , we must f i r s t be clear on what Heyco i s 

asking f o r . 

Heyco i s asking f o r an exemption from the p i t 

permit requirements of Rule 50. They are not asking f o r an 

exception t o a pa r t i c u l a r requirement of the p i t r u l e , such 

as an exception from the l i n e r requirements or an exemption 

from the location requirements. They are asking that the 

p i t f o r the BRU Number 6 Exploratory Well be exempt from 

the permitting process i t s e l f . 

What w i l l that mean? I t w i l l mean that there i s 

no up-front agreement on how that p i t i s t o be constructed, 

used or closed. You see, Rule 50 sets goals f o r p i t s , but 

i t doesn't always specify how those goals are to be met. 

For Example, 50.F states that p i t s must be properly closed, 

but i t doesn't say how. I t ' s the permitting process i t s e l f 

t h a t determines how the p i t w i l l be closed, because the 

ru l e provides that the Division may require the operator t o 
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f i l e a closure plan that becomes part of the p i t permit. 

Another example i s 50.C.(b).(1) [ s i c ] , l i n e r s f o r 

d r i l l i n g p i t s . I t provides that l i n e r s s h a l l be designed, 

constructed and maintained so as to prevent contamination 

of fresh water, protect public health and the environment. 

But the r u l e doesn't specify how to do th a t . I t ' s up t o 

the operator and the OCD to come to an agreement during the 

permitting process. Often the operator agrees t o follow 

the OCD guidelines or proposes t h e i r own l i n e r 

requirements, and i f the OCD agrees that becomes part of 

the permit. 

But i f the BRU Number 6 Well i s exempt from the 

permitting process i t s e l f , there w i l l be no opportunity t o 

t e l l Heyco, up f r o n t , how to construct, use, maintain or 

close t h i s p i t . Heyco has made a number of representations 

regarding how i t w i l l construct, use and close the p i t , but 

those representations are ir r e l e v a n t . The won't be part of 

a permit. 

You won't have a permit that says, You may have 

t h i s p i t i f you use an a i r - d r i l l system; i f the p i t only 

contains l o c a l groundwater, produced water, wellbore 

cuttings, d r i l l i n g mud additives; i f you l i n e i t with a 12-

mil p l a s t i c l i n e r . Any of the representations t h a t Heyco 

has made i n i t s Application won't be part of a permit, 

because they're asking you to allow the p i t without going 

STEVEN T. BRENNER, CCR 
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through the permit process. 

Because there would be no permit process, you 

would also not have the opportunity to add any additi o n a l 

conditions beyond what Heyco has represented. 

Now I'm not here today to l i t i g a t e what those 

extra conditions might be, but there's one example that 

comes to mind. When the Commission adopted Rule 21.B i t 

expressed concern that the netting requirements of Rule 50 

would not be adequate to protect the w i l d l i f e i n Sierra and 

Otero Counties. The concern was that the n e t t i n g 

requirement was designed f o r livestock i n Rule 50, but that 

wouldn't be adequate to protect w i l d l i f e . I f Heyco i s 

exempted from the pit-permit process f o r t h i s p i t , there 

w i l l be no opportunity to impose additional conditions such 

as additional netting requirements. 

Taking the p i t out of the permit process i t s e l f 

also changes the burdens. The pit-permit process i s 

designed to prevent damage before i t happens. Under the 

permit process, the operator must t e l l us what he i s going 

to do, how he i s going to construct, use and close that 

p i t . I f the OCD agrees, those terms are b u i l t i n t o the 

permit. And i f the operator doesn't meet those permit 

terms, he's i n v i o l a t i o n of the permit. 

But i f you exempt the p i t from the permit 

requirement, i t w i l l be up to the operator to decide how to 
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disagrees with what the operator i s doing, the OCD would 

have t o take action and prove that what the operator i s 

doing i s harmful and should be stopped. Usually, that's 

going t o occur a f t e r the damage has happened. 

Now why i s Heyco asking f o r t h i s extraordinary 

exemption, an exemption from the process i t s e l f ? 

They are asking that they be exempt from the 

permitting process t o avoid Rule 21.B. Rule 21.B forbids 

the OCD from issuing permits f o r p i t s i n selected areas of 

Sierra and Otero Counties. Heyco*s reasoning i s , i f they 

can get the Commission t o agree that they don't need a 

permit f o r t h e i r p i t at the BRU Number 6, then they won't 

be i n v i o l a t i o n of Rule 21.B. 

Now what they're asking f o r i s extraordinary, 

when you consider the history and purpose of Rule 21.B. 

The whole point of that r u l e was that g e t t i n g a p i t permit 

under Rule 50 would not be enough t o protect t h i s special 

area. The Commission looked at the impact of digging p i t s 

i n t h i s area, where i t i s d i f f i c u l t t o reclaim the land; 

the impact of p i t s on w i l d l i f e ; the concern th a t p i t s are 

more l i k e l y t o leak than closed-loop systems and damage the 

s o i l and the water. 

And anytime you're looking at a f r a g i l e 

environmental area, you're looking at cumulative impact. 

STEVEN T. BRENNER, CCR 
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The question when the Commission adopted Rule 21.B wasn't 

whether one isolated p i t would have an adverse impact on 

the Chihuahuan Desert grassland and the plants and animals 

there, but what would the cumulative e f f e c t be of allowing 

p i t s i n t h i s area? The conclusion of the majority of the 

Commission was that the r i s k was too great t o allow any p i t 

permits i n t h i s area. 

Now i f t h i s i s what Heyco i s asking f o r , an order 

allowing a p i t i n the selected areas without having to go 

through the p i t - p e r m i t t i n g process, the question before the 

Commission on today's motion i s , can you give them what 

they are asking for? My argument i s that the answer i s no, 

you cannot give them what they are asking f o r , f o r two 

reasons. 

F i r s t , Rule 50 i t s e l f , the r u l e they are seeking 

the exemption from, does not provide f o r exemptions from 

the permitting process i t s e l f . 

The second argument i s , even i f you construe Rule 

50 to allow an exemption from the permitting process 

i t s e l f , Rule 21.B would p r o h i b i t the Commission from 

issuing an order that allows p i t i n the protected areas. 

So I have two arguments, the Rule 50 argument and 

the Rule 21.B argument. I'd l i k e t o address the Rule 50 

argument f i r s t . 

Does Rule 50 allow exemptions from the permitting 

STEVEN T. BRENNER, CCR 
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process? We have to look at the exemption provision 

i t s e l f . I t ' s Rule 50.G.(3). I t states, The Division may 

grant an exception from any requirement i f the operator 

demonstrates that such exception w i l l not endanger fresh 

water, public health or the environment. 

In the context of Rule 50, when the exception 

refers t o an exception f o r any requirement, i t must mean a 

requirement imposed i n the permitting process, such as the 

l i n e r requirement, such as the location requirement, 

surface restoration requirements, a spec i f i c requirement 

set out i n Rule 50. I f you say, as Heyco does, tha t an 

operator can get an exception from the permitting process 

i t s e l f , t hat does away with the p i t r u l e i t s e l f . 

Look at the h i s t o r y of why the Commission adopted 

the p i t r u l e . I t put that r u l e i n place to enable the 

Division t o manage the hazards associated with p i t s and to 

conform New Mexico to national standards. This i s a quote 

from the Commission rul e adopting Rule 50. 

Another quote, To enable the Division t o have 

r e l i a b l e information regarding the nature and location of 

p i t s and to consider s i t e - s p e c i f i c factors i n applying i t s 

guidelines. I t doesn't make sense to say th a t we can j u s t 

exempt i n d i v i d u a l p i t s from that system. Rule 50 set up a 

system f o r tracking and managing p i t s , gathering 

information on p i t s . I f you say that you can then exempt 

STEVEN T. BRENNER, CCR 
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some p i t s , t h a t system f a l l s apart. 

I t ' s especially troublesome t o say that you can 

exempt p i t s from the permit requirements i n an area so 

deserving of special protections that the Commission i n 

Rule 21.B decided that having a permit under Rule 50 

wouldn't be enough to protect that area. 

And that brings us to the second argument. Even 

i f you say Rule 5 can allow j u s t an exemption from the 

en t i r e permitting process, our argument i s that Rule 21.B 

would p r o h i b i t you from issuing an order that would allow a 

p i t i n the selected areas of Otero and Sierra Counties 

where t h i s p i t would be located. 

Rule 21.B provides, The Division s h a l l not issue 

permits f o r p i t s under Rule 50 fo r p i t s located i n the 

selected areas. 

An order issued under Rule 50 exempting the p i t 

from the permitting process, which i s what Heyco i s asking 

f o r , i s i t s e l f a permit. And Rule 21.B forbids the 

issuance of permits i n the selected areas. Look at the 

d e f i n i t i o n of the noun "permit" i n Black 's Law Dic t ionary . 

And I'm using the F i f t h Edition from 1979. I t states, I n 

general, any document which grants a permit — I'm sorry, 

l e t me s t a r t over: 

Any document which grants a person the r i g h t t o 

do something, a license or grant of authority t o do a 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



14 

th i n g , a w r i t t e n license or warrant issued by a person i n 

authority empowering the grantee to do some act not 

forbidden by law but not allowable without such authority. 

I f you issue an order allowing Heyco t o have a 

p i t without going through the p i t - p e r m i t t i n g process, 

that's allowing Heyco to do something that would not be 

allowable but f o r that order. I n other words, you're 

giving them a permit to have an unpermitted p i t . You can't 

issue a permit f o r a p i t i n t h i s area, because Rule 21.B 

forbids the issuance of p i t permits i n t h i s area. 

I n conclusion, Heyco wants a permit t o have an 

unpermitted p i t . The reason they structured i t t h i s way 

was t o avoid the p r o h i b i t i o n under Rule 21.B. But you 

cannot give them what they're asking f o r . Rule 50 does not 

contemplate exemptions from the permitting process i t s e l f . 

But even i f you construe i t otherwise, exempting a p i t from 

the permitting process i s i t s e l f a p i t permit, and that 

cannot be issued under Rule 21.B. Thank you. 

CHAIRMAN FESMIRE: Thank you, Ms. MacQuesten. 

Questions from the Commissioners? 

COMMISSIONER BAILEY: I ' l l be glad t o . Ms. 

MacQuesten, are you saying that the Commission does not 

have the authority t o put any provisions i n an order th a t 

would mimic or confirm any of the other requirements of 

Rule 50? 

STEVEN T. BRENNER, CCR 
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MS. MacQUESTEN: Because what Heyco i s asking f o r 

i s an exemption from the p i t - p e r m i t t i n g process i t s e l f , I 

believe that's true. A l l you could say i s , issue an order 

saying you may have a p i t without going through the p i t -

permitting process. I t ' s the p i t - p e r m i t t i n g process that 

allows us to put conditions on the p i t . 

COMMISSIONER BAILEY: I think we're g e t t i n g away 

from the motion, which i s to have a hearing. You're saying 

tha t we should deny them even the opportunity t o present an 

argument, because under your i n t e r p r e t a t i o n we would not be 

able t o give them what they wanted. I f there's the 

p o s s i b i l i t y that your i n t e r p r e t a t i o n i s not the same as 

what the Commission would have, then are we not giving them 

a f a i r opportunity? 

MS. MacQUESTEN: I f as a matter of law they're 

not e n t i t l e d t o what they're asking f o r , no purpose i s 

served by having a hearing. 

I didn't go in t o t h i s point i n t h i s main 

argument, but I think i t ' s important — Why I went i n t o 

such d e t a i l about what they're asking f o r i s to help 

understand why we're saying you cannot give them what 

they're asking f o r . 

I think i t also i s important t o understand what 

t h i s hearing would be, i f you decided t o have a hearing. 

They're asking f o r an exemption from the p i t - p e r m i t t i n g 
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process i t s e l f . What they would have t o show i s why t h i s 

p i t should be exempted from the p i t - p e r m i t t i n g process. 

Not that how they're going to construct t h i s p i t i s going 

to be safe or i t i s going to not raise any of the issues 

th a t the Commission was concerned about i n Rule 21.B, but 

that the exception they're seeking, exempting a p i t from 

the whole permitting process, i s not going to harm the 

environment, harm water, harm human health, would be a very 

d i f f e r e n t hearing than what appears from t h e i r Application 

where they want to t a l k about the specifics of the p i t . 

That won't be at issue. 

COMMISSIONER BAILEY: That's a l l I have t o ask. 

CHAIRMAN FESMIRE: Commissioner Olson? 

COMMISSIONER OLSON: Ms. MacQuesten, how do you 

deal with the issue, I guess, that Heyco i s r a i s i n g , that 

the permit i s a requirement and the way the regulation 

reads i t says you can get an exemption from any 

requirement? I t seems — Is there a problem i n the 

construction of the r u l e , i n Rule 50, that would allow that 

interpretation? Because I don't think t h a t was the i n t e n t , 

t h a t there would be unpermitted a c t i v i t i e s . 

MS. MacQUESTEN: Well, I think you've h i t the 

n a i l on the head, that you look at the i n t e n t of the r u l e . 

And I think that i f you do, i t ' s clear that what the 

Commission was t r y i n g to do was set up a structure so that 
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we could manage the hazards of p i t s , know what was out 

there, know the type of p i t , and be able t o track them. 

And i f you look at that i n t e n t , the r u l e would not allow 

you t o exempt anything from that i n t e n t . 

Now frankly, I can see that i f we had a d i f f e r e n t 

case i n f r o n t of us, i f an operator came i n and said a 

spec i f i c type of p i t simply i s n ' t worth tracking, 

unfortunately, you've given a broad d e f i n i t i o n of " p i t " , 

Commission, and i t draws i n t h i s type of p i t that doesn't 

deserve tracking, please exempt t h i s type of p i t from your 

pit-permit requirements, I think i t ' s possible you could do 

tha t . I think the preferable route would be to amend the 

ru l e t o do that so that i t was clear t o everyone tha t that 

type of p i t was exempted. 

But that's not what we have here. We have a p i t 

connected t o one well i n a specific location, and they're 

j u s t saying, Please drop t h i s p i t o f f your radar. And I 

don't think that's what the rul e contemplated. 

COMMISSIONER OLSON: I think that's the only 

question I had. Thank you. 

CHAIRMAN FESMIRE: Ms. MacQuesten, thank you. 

Mr. DeBrine? 

MR. DEBRINE: Mr. Chairman, Commissioner Bailey, 

Commissioner Olson, may i t please the Commission, I think 

the problem i s , the Division j u s t completely misconstrues 
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what Heyco i s seeking i n t h i s proceeding. Last f a l l i t 

f i l e d i t s Application f o r an exemption from Rule 50 to 

allow i t to use a reserve p i t when d r i l l i n g i t s BRU Number 

6 w e l l , which i s located i n what i s known as the protected 

area of Otero Mesa. 

Now the land underlying the lease and Heyco's 

lease i s a federal lease, and there are issues with respect 

to what i s the r e l a t i v e j u r i s d i c t i o n of t h i s Commission and 

the BLM with respect to o i l and gas development a c t i v i t i e s 

on a federal lease. 

But pu t t i n g aside those issues, when Heyco f i l e d 

i t s Application l a s t f a l l , i t set f o r t h very detailed 

reasons as t o why i t believes that a reserve p i t was 

necessary i n d r i l l i n g t h i s exploratory w e l l . And based on 

Heyco's analysis and the statements i n i t s Application, 

Heyco feels very strongly that a reserve p i t i s necessary 

and th a t the use of a closed-loop d r i l l i n g system creates a 

greater threat, both to the safety of human health and 

p o t e n t i a l l y the environment, than the use of a reserve p i t 

would do i n t h i s p a r t i c u l a r instance. 

And there was no i n t e n t i o n , and the Application 

cannot be reasonably read as seeking a rogue p i t out i n the 

middle of the Otero Mesa. The Application f u l l y 

contemplates, and i t ' s expected — and Heyco i n i t s 

Application said i t w i l l demonstrate as to the s p e c i f i c 
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characteristics of the p i t , and the Commission w i l l pass on 

those issues and make a factual determination. 

And i t was contemplated that any order issued by 

the Commission — or i n i t i a l l y the Division, and now we're 

i n f r o n t of the Commission — that there would be sp e c i f i c 

conditions placed on Heyco with respect t o the use of that 

p i t . And at a minimum, going i n , we assumed that the 

Commission would apply i t s c r i t e r i a set f o r t h i n Rule 50 

and impose those conditions as part of any order. 

Now there's also specific requirements th a t Heyco 

has t o comply with under federal law, and the BLM obviously 

has t h e i r own regulations with respect t o the use of p i t s 

and l i n e r s and the l i k e , and the construction of p i t s , and 

Heyco intends t o follow those, and i t said i n i t s 

Application i t would follow any additional conditions 

imposed by the Commission. 

A l l Heyco i s doing i s asking the Commission t o 

apply the p l a i n language of Rule 50 and Rule 51. Rule 50 

was set f o r t h i n , I believe, 2003, a f t e r a very detailed, 

comprehensive rulemaking process. Lots of testimony was 

heard, s p e c i f i c regulations was adopted s e t t i n g f o r t h a l l 

the requirements with respect to the use of p i t s w i t h i n 

state land, the State of New Mexico. 

Rule 21 came along a couple years l a t e r , but the 

language of the two must be read together and, Heyco 
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believes, can be read together because the two interplay. 

I f you look at Rule 21, a l l the Commission, i f i t 

wanted, could have stated i n very clear and e x p l i c i t terms 

that p i t s are prohibited i n every instance. But that's not 

what the Commission did when i t enacted Rule 21. I t said 

t h a t the Commission s h a l l not issue permits under Rule 

19.15.2.5 NMAC for a p i t . 

And so that takes you to Rule 50. And you look 

at Rule 50, and what are the requirements under Rule 50 i f 

you want to use a p i t ? Rule 50 s p e c i f i c a l l y contemplates 

that there w i l l be exemptions allowed f o r p i t s , and Heyco 

i s seeking to u t i l i z e that exemption i n order t o gain the 

Commission's speci f i c approval, j u s t i n t h i s instance, t o 

use a reserve p i t i n d r i l l i n g i t s BRU Number 6 w e l l i n the 

Bennett Ranch Unit. 

So i f you look at the speci f i c language i n Rule 

50, as Commissioner Olson noted, i t s p e c i f i c a l l y says the 

Division may grant an exemption from any requirement. And 

that language i s very broad. 

Obviously one of the requirements of Rule 50 i s a 

permit. Now the Division raised today a new argument that 

a permit i s r e a l l y j u s t any permission given by someone. 

That's not what Rule 50 t a l k s about. Rule 50 t a l k s about a 

sp e c i f i c piece of paper, a permit used to cover a 

p a r t i c u l a r p i t . 
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This i s n ' t going t o be outside of the system. 

The Commission w i l l issue an order with respect t o Heyco*s 

Application, i t w i l l impose any conditions i t deems f i t . 

Heyco i s j u s t asking f o r the opportunity t o demonstrate t o 

the Commission that a reserve p i t i s the safest and best 

way to go i n d r i l l i n g the BRU Number 6 well that's at issue 

i n i t s Application. 

Now the Commission, i n r e a l l y an unprecedented 

move, f o r the Division an unprecedented move, i n i t i a l l y 

denied Heyco that i n i t i a l hearing before the Division. I t s 

application was dismissed without a hearing, we never had 

an opportunity t o even make argument before the Division. 

And so, as permitted by the Commission's Rule, 

we've f i l e d an Application f o r de novo hearing. And i f you 

look at the Commission's Rules, they c l e a r l y contemplate 

tha t an evidentiary hearing w i l l be held, and that's what 

we're asking f o r . 

We believe that the evidence w i l l show, and — 

once the Commission i s asked to c a l l on t h e i r expertise as 

petroleum engineers, as hydrologists, as geologists and 

apply the science and determine what i s i n the best 

i n t e r e s t of the State of New Mexico with respect t o the 

development of t h i s p a r t i c u l a r w e l l . What i s the 

p a r t i c u l a r i n t e r e s t , what w i l l prevent waste and protect 

c o r r e l a t i v e rights? That's the penultimate r e s p o n s i b i l i t y 
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of the Commission. 

We don't believe that the Commission intended t o 

t i e i t s hands f o r a l l time i n Rule 21 to where i t would 

abandon i t s statutory function t o make those determinations 

as to what, i n a case-by-case basis, i s i n the best 

i n t e r e s t of the development of resources i n the state. 

And we believe that i f Rule 21 i s read th a t way, 

then i t creates Constitutional problems, because there's a 

conclusive presumption that any operator i s unable t o 

overcome. And we don't believe the Commission intended t o 

t i e i t s hands f o r a l l time to deny operators the a b i l i t y t o 

show that an exemption under Rule 50 should be granted so 

that the use of reserve p i t should be u t i l i z e d when 

d r i l l i n g w i t h i n the protected area covered by Rule 21. 

That's a l l we're asking the Commission to do. 

We're asking f o r a r i g h t t o have an evidentiary hearing, t o 

present evidence with regard to the safety of the p i t , and 

to meet Rule 50's c r i t e r i o n that the p i t that's being 

proposed w i l l not present any threat t o groundwater or to 

the human environment. 

CHAIRMAN FESMIRE: Commissioner Bailey, do you 

have any questions of Mr. DeBrine? 

COMMISSIONER BAILEY: No. 

CHAIRMAN FESMIRE: Commissioner Olson? 

COMMISSIONER OLSON: Mr. DeBrine, I guess — I 
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don't know, maybe I'm a l i t t l e confused. You're saying — 

i t seems to me i n what your Application i s tha t you're 

saying you don't need a permit. I s that — So we'd have an 

unregulated a c t i v i t y ? I s that what you're asking for? 

MR. DEBRINE: No, i t wouldn't be an unregulated 

a c t i v i t y . There would be a specific order issued by the 

Commission with respect t o Heyco's Application. There 

would be conditions set f o r t h i n the terms of that order, 

and the Commission would have enforcement r e s p o n s i b i l i t y . 

I f Heyco were to deviate from any conditions the Commission 

were t o impose, then there would be the f u l l penalty of 

enforcement authority of the Commission, j u s t l i k e any 

other order issued i n any proceeding t h a t comes before the 

Commission. There are often conditions attached i n 

connection with those orders, and v i o l a t i o n s — there's 

consequences fo r those v i o l a t i o n s . 

This wouldn't be an unregulated a c t i v i t y . The 

Commission would issue whatever conditions i t deems 

appropriate, so that the concerns expressed i n Rule 50 and 

Rule 21 are s a t i s f i e d . 

COMMISSIONER OLSON: But then aren't you asking 

the Commission t o permit connectivity? 

MR. DEBRINE: Well, I don't want t o get involved 

i n nomenclature. A permit i s a term of a r t under Rule 50. 

We're not asking f o r a Rule 50 permit, we're asking f o r an 
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exemption under Rule — from a requirement f o r a permit 

under Rule 50, which Rule 50 s p e c i f i c a l l y allows f o r . Do 

you want to c a l l that a permit? The Commission w i l l be 

giving permission to Heyco to u t i l i z e a p i t . I t w i l l be 

u t i l i z i n g i t s authority under Rule 50 to waive a sp e c i f i c 

requirement f o r a permit set f o r t h i n Rule 50 f o r t h a t 

permit. 

COMMISSIONER OLSON: I t j u s t — I don't know, i t 

j u s t seems t o me that i f you're asking f o r something that 

has a number of conditions of how to operate something, you 

actua l l y are — I don't know whether you want t o c a l l i t 

permission, permit, seems to me to be the same th i n g , j u s t 

depends on — you're j u s t c a l l i n g i t something d i f f e r e n t . 

I t has the same in t e n t , i s to allow an a c t i v i t y under 

ce r t a i n conditions to be protective of human health, the 

environment, groundwater, et cetera, as we are mandated 

under our statute. 

So i t sounds l i k e you're j u s t taking something 

and c a l l i n g i t something — a permit, and essen t i a l l y 

c a l l i n g i t something — not a permit. 

CHAIRMAN FESMIRE: An order. 

COMMISSIONER OLSON: An order, yeah. So... 

MR. DEBRINE: We believe that i s what Rule 50 

contemplates. With regard to any of the requirements i n 

Rule 50, i f you're asking f o r the Commission t o waive any 
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requirement, whether i t ' s waive a l i n e r or anything else, 

you're asking f o r permission and a permit i n tha t sense. 

One of the specific requirements i n Rule 50 i s a 

permit. We are j u s t asking the Commission t o waive the 

requirement f o r a permit. Obviously, any r e l i e f we get 

from the Commission — We're asking f o r an exemption. The 

r e l i e f given w i l l give the go-ahead t o use the — use of a 

reserve p i t i n d r i l l i n g the BRU Number 6, i f i t i s 

permission th a t i s being granted. But i t ' s not a permit, 

per se, under Rule 50. 

COMMISSIONER OLSON: So did you actually f i l e f o r 

a permit with the Division? 

MR. DEBRINE: We did not. 

COMMISSIONER OLSON: Why not? 

MR. DEBRINE: Because the — As stated, as 

w r i t t e n , the — Rule 20 [ s i c ] says permits cannot be issued 

fo r the protected area. So you have t o go to Rule 50 t o 

ask the Commission, and — j u s t as the Commission does with 

respect t o a var i e t y of rules i t issues. There are 

applications heard a l l the time f o r exemptions from the 

Commission's rules. We believe t h i s i s no exception. We 

are u t i l i z i n g the p l a i n language of the r u l e t o ask f o r 

exemptions that are s p e c i f i c a l l y allowed f o r , and that was 

the basis f o r the p e t i t i o n and the r e l i e f t h a t was sought. 

COMMISSIONER OLSON: I guess that's the only 
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questions I have. 

CHAIRMAN FESMIRE: Mr. DeBrine, do you believe 

t h a t the Commission could waive a provision i n Rule 21.B, 

s p e c i f i c a l l y the no-pit requirement? 

MR. DEBRINE: I believe the Commission, when 

f u l f i l l i n g i t s statutory command to prevent waste and 

protect c o r r e l a t i v e r i g h t s , can determine i n a case-by-case 

basis th a t the provisions of Rule 21 should not be applied, 

yes. 

CHAIRMAN FESMIRE: I s there a portion of the law 

that you could d i r e c t me to that — I n my reading of Rule 

21, there i s no provision for waiver of parts of that Rule, 

of provisions i n that Rule. I s that not your 

interpretation? 

MR. DEBRINE: Within the language of the r u l e 

i t s e l f , there i s no specific language that provides f o r a 

waiver. But the way — the way — You have t o i n t e r p r e t 

Rule 20 [ s i c ] consistent with Rule 51 [ s i c ] . Rule 20 

refers you to Rule 50, as to the circumstances i n which 

permits s h a l l be issued. Rule 50 i t s e l f — and presumably 

the Commission was aware of Rule 50 and how Rule 50 works, 

i t chose t o bring i t s e l f under Rule 50, under Rule 21. 

There wasn't an absolute p r o h i b i t i o n enacted, language t o 

that e f f e c t wasn't u t i l i z e d . The Commission chose t o refer 

to Rule 50, and so the two must be read consistently, and 
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the i n t e r p l a y between the two of them i s how you get an 

exemption t h a t Heyco i s seeking. 

CHAIRMAN FESMIRE: Okay, but f o r instance, i n 

Rule 50 where, you know, the Commission enacted r u l e s t h a t 

a l l o w i t t o waive c e r t a i n p r o v i s i o n s of t h a t , t h a t ' s 

s p e c i f i c a l l y set out i n the Rule, i s n ' t i t ? 

MR. DEBRINE: Yes, and t h a t i s what we're asking 

the Commission t o do, t o u t i l i z e t h a t . But when you enact 

a r u l e t h a t r e f e r s t o Rule 50, you s t i l l b r i n g y o u r s e l f 

w i t h i n t h a t s p e c i f i c exemption. 

CHAIRMAN FESMIRE: Would t h a t — 

MR. DEBRINE: I t ' s Heyco's — Excuse me. 

CHAIRMAN FESMIRE: Go ahead, I'm s o r r y . 

MR. DEBRINE: I t ' s Heyco's p o s i t i o n t h a t t he 

Commission has the u l t i m a t e a u t h o r i t y t o waive the 

a p p l i c a t i o n of i t s r u l e i n a p a r t i c u l a r instance when an 

adequate showing i s made w i t h respect t o the Commission's 

u l t i m a t e r e s p o n s i b i l i t i e s by s t a t u t e . And we b e l i e v e t h a t 

we can make t h a t showing here as w e l l , and we're asking the 

Commission t o do t h a t . 

CHAIRMAN FESMIRE: Okay. So i n essence, what 

you're asking the Commission t o do i s use Rule 50 t o 

provide a waiver p r o v i s i o n i n Rule 21. The f a c t t h a t Rule 

21 references Rule 50 f o r c e r t a i n purposes, and t h a t 

reference allows us t o waive c e r t a i n p r o v i s i o n s of Rule 21; 
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i s t hat correct? 

Your reference to — Our reference to Rule 50 and 

Rule 21 allows us to incorporate not only the part that i s 

referenced, but also the waiver provision of 50 fo r p i t s i n 

the Otero and Sierra Counties, right? 

MR. DEBRINE: Right, that's correct, the two 

rules have to be read together, and that i s the i n t e r p l a y 

we believe that was contemplated when the rules were 

enacted, or at least that's the p l a i n language of the r u l e 

now, as Heyco interprets i t . 

CHAIRMAN FESMIRE: Okay. And i t ' s your p o s i t i o n 

t h a t we can s t i l l impose any conditions — that the 

Commission or the OCD, depending on where you're at — that 

they could s t i l l impose conditions necessary t o manage that 

p i t ; i s that correct? 

MR. DEBRINE: Any i s a broad term, and without 

g e t t i n g i n t o j u r i s - — 

CHAIRMAN FESMIRE: That's why I've got i n quotes 

here. 

MR. DEBRINE: Without j u r i s d i c t i o n a l c o n f l i c t s , I 

don't know the answer to that question as to whether the 

BLM would f e e l that conditions that might be imposed by 

t h i s Commission would intrude on i t s authority with respect 

to the management of federal lands. But c e r t a i n l y with 

respect to Heyco's Application, i t i s contemplating that 
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the Commission w i l l impose conditions that i t intends t o 

abide by. 

CHAIRMAN FESMIRE: Okay. Could the Division or 

the Commission, i f necessary, impose the condition i n the 

lack of permit or, you know, what we don't have r i g h t 

there, t o use, f o r instance, closed-loop systems? 

MR. DEBRINE: Well, then there'd be no point i n 

Heyco's Application, because the whole purpose of what 

we're seeking i s t o avoid the use of a closed-loop system, 

because we believe we can demonstrate that that i s an 

i n f e r i o r method of doing and accomplishing the Commission's 

goals set f o r t h i n Rule 50 and Rule 20. 

CHAIRMAN FESMIRE: Okay. Mr. DeBrine, with a l l 

due respect, that goes around the question th a t I asked. 

Could we impose that condition i f we accepted your 

interpretation? 

MR. DEBRINE: I think the Commission probably has 

the basic authority t o impose whatever conditions i t feels 

are appropriate. 

CHAIRMAN FESMIRE: Okay. And given your 

i n t e r p r e t a t i o n , how would we enforce the conditions of that 

lack of permit? And I say that half facetiously, but, you 

know, f o r lack of a better phrase. I f we don't have a 

permit, how would we enforce the conditions? I thin k 

that's part of the crux of Ms. MacQuesten's argument. 
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MR. DEBRINE: Just l i k e i t enforces the terms of 

any orders issued by the Commission. I f there's 

noncompliance, then there's consequences f o r noncompliance. 

You i n i t i a t e a proceeding, enforcement proceeding, i n the 

Division f o r v i o l a t i o n of the terms of the order. 

CHAIRMAN FESMIRE: That's a l l I had. 

Ms. MacQuesten, would you have anything i n 

closing? 

MS. MacQUESTEN: Mr. Chairman, Commissioners, 

Heyco recognizes i t can't have a p i t without g e t t i n g 

authority from the OCD or the Commission. I t ' s asking you 

to put th a t authority i n the form of something called an 

order rather than a permit. But i f you issue an order 

saying, You may have a p i t i f you do t h i s , t h i s , t h i s and 

t h i s , that's a permit. Whether you c a l l i t an order or you 

put "permit" i n the t i t l e , you are authorizing them t o do 

something that they could not do without that w r i t t e n 

document that you are giving them. 

Rule 21.B prohi b i t s the issuance of permits f o r 

p i t s i n the area where Heyco wants t h e i r p i t . They have 

chosen not t o frame t h i s issue as seeking an exception from 

Rule 21.B. So whether 21.B permits exceptions or not i s 

not on the table today. They are only asking you for an 

exception under Rule 50 to issue something th a t they can 

avoid Rule 21.B by c a l l i n g i t "order", rather than a 
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permit. 

But i f you allow them t o have a p i t by order, i t 

i s the same as issuing a permit, and i t i s prohibited under 

21.B. 

CHAIRMAN FESMIRE: Mr. DeBrine, do you have 

anything t o close? 

MR. DEBRINE: Only t o add that that's a new 

argument made today by Ms. MacQuesten. We are not seeking 

a permit, and the Application cannot reasonably be read as 

seeking t h a t . We are seeking an exemption that's 

s p e c i f i c a l l y allowed by Rule 50, and we ask the Commission 

to grant our Application, or at least today deny the motion 

to dismiss and give us the evidentiary hearing contemplated 

by the Commission's rules and the due-process clauses of 

the United States and New Mexico Constitution. 

CHAIRMAN FESMIRE: Okay, thank you very much. 

Why don't we take a five-minute break, and we ' l l 

reconvene at ten minutes t o 10:00 and fig u r e out how we're 

going t o handle t h i s . 

Thank you a l l , very much. 

MR. DEBRINE: Thank you, Mr. Chairman. 

(Thereupon, a recess was taken at 9:45 a.m.) 

(The following proceedings had at 9:53 a.m.) 

CHAIRMAN FESMIRE: Okay, l e t ' s go back on the 

record. Let the record r e f l e c t i t ' s approximately ten 
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minutes to ten o'clock. 

At t h i s time the Commission i s going t o go i n t o 

executive session f o r the exclusive purpose of considering 

the legal arguments i n Case Number 13,817, the Application 

of Harvey E. Yates Company for an exception from the O i l 

Conservation Commission r u l e , and s p e c i f i c a l l y the motion 

t o dismiss by the O i l Conservation Division. 

At t h i s time we'll go in t o executive session. 

Thank you a l l . 

MS. BADA: — vote on that. 

CHAIRMAN FESMIRE: Oh, I'm sorry. I s there a 

motion to that effect? 

COMMISSIONER BAILEY: I so move. 

COMMISSIONER OLSON: Second. 

CHAIRMAN FESMIRE: A l l those i n favor? 

COMMISSIONER BAILEY: Aye. 

COMMISSIONER OLSON: Aye. 

CHAIRMAN FESMIRE: Let the record r e f l e c t that 

the motion was unanimously passed, and we w i l l now go in t o 

executive session. And thank Counsel Bada. 

(Off the record at 9:54 a.m.) 

(The following proceedings had at 10:15 a.m.) 

CHAIRMAN FESMIRE: Okay, at t h i s time we'l l go 

back on the record. Let the record r e f l e c t t h a t i t i s 

10:15, the Commission has come out of executive session. 
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During the executive session we did nothing but consider 

the legal arguments before us i n Case Number 13,817. 

At t h i s time I believe Commissioner Olson has a 

motion to make? 

COMMISSIONER OLSON: Yes, I'd l i k e t o make a 

motion to grant OCD's motion to dismiss the Heyco 

Application without prejudice. 

CHAIRMAN FESMIRE: I s there a second? And I w i l l 

second the motion. 

A l l those i n favor, s i g n i f y by saying "Aye". 

COMMISSIONER OLSON: Aye. 

CHAIRMAN FESMIRE: Aye. 

A l l those opposed? 

COMMISSIONER BAILEY: Nay. 

CHAIRMAN FESMIRE: Let the record r e f l e c t t h a t 

Commissioners Fesmire and Olson voted i n favor of the 

motion, Commissioner Bailey voted against i t . 

Commissioner Olson, do you want t o explain the 

reason f o r your motion? 

COMMISSIONER OLSON: I think the main rationale 

i s t h a t the Rule 50 cannot be used to provide a waiver or 

exception to Rule 21 i t s e l f . That seems t o be the i n t e n t 

of what the action i s that's going on here. I guess the 

question i s whether or not there i s a general mechanism 

that could be used w i t h i n the authority of the Commission 
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to consider an exception t o Rule 21, i t should be done that 

way, and not through the use of Rule 50. 

CHAIRMAN FESMIRE: Commissioner Bailey, did you 

want t o put anything on the record? 

COMMISSIONER BAILEY: I believe the p l a i n reading 

of Rule 21 allows the Commission t o order the use of a p i t 

under ce r t a i n conditions as imposed by the OCC, and so I 

must disagree with the dismissal of t h i s motion. And I 

s t i l l do believe that Heyco has the r i g h t f o r a hearing 

under t h e i r conditions. 

CHAIRMAN FESMIRE: I w i l l agree with Commissioner 

Olson, and to a certain extent with Commissioner Bailey. 

We did dismiss the case without prejudice on the other 

issue, but the argument before the Commission today, I 

thi n k , was pr e t t y — the O i l Conservation Division was 

persuasive i n t h e i r argument, and that was the reason I 

made that decision. 

So are there anything else on the record on the 

case before us now? 

Okay, with that we w i l l proceed t o the next case 

on the docket. 

(Off the record at 10:18 a.m.) 

(The following proceedings had at 10:20 a.m.) 

MR. DEBRINE: Mr. Chairman, I'm sorry, I was 

t r y i n g t o get the Chair's attention. Let's see i f we can 
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get Gail back i n here. 

Just a matter of c l a r i f i c a t i o n concerning the 

Commission's r u l i n g and dismissing i t without prejudice. 

That means that Heyco i s free to f i l e a new Application 

before the Division t o seek an exemption under Rule 21; i s 

that the contemplation of the Commission's ruling? 

CHAIRMAN FESMIRE: That was my i n t e n t i o n when I 

voted f o r t h i s r u l e . 

COMMISSIONER OLSON: That was mine as w e l l . 

MR. DEBRINE: Okay, thank you, Mr. Chairman. 

CHAIRMAN FESMIRE: You bet. 

Thank you, Ms. MacQuesten. 

* * * 
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