
4267 

STATE OF NEW MEXICO 

ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION COMMISSION 

IN THE MATTER OF THE HEARING CALLED BY 
THE OIL CONSERVATION COMMISSION FOR THE 
PURPOSE OF CONSIDERING: 

APPLICATION OF THE NEW MEXICO OIL 
CONSERVATION DIVISION FOR REPEAL OF 
EXISTING RULE 50 CONCERNING PITS AND 
BELOW GRADE TANKS AND ADOPTION OF A 
NEW RULE GOVERNING PITS, BELOW GRADE 
TANKS, CLOSED LOOP SYSTEMS AND OTHER 
ALTERNATIVE METHODS TO THE FOREGOING, 
AND AMENDING OTHER RULES TO MAKE 
CONFORMING CHANGES; STATEWIDE 

REPORTER'S TRANSCRIPT OF PROCEEDINGS 

COMMISSION HEARING 

BEFORE: MARK E. FESMIRE, CHAIRMAN 
JAMI BAILEY, COMMISSIONER 
WILLIAM OLSON, COMMISSIONER 

Volume XVII - December 7 t h , 2007 

Santa Fe, New Mexico 

This matter came on f o r hearing before the O i l 
Conservation Commission, MARK E. FESMIRE, Chairman, on 
Friday, December 7th, 2007, a t the New Mexico Energy, 
Minerals and Natural Resources Department, 1220 South Saint 
Francis Drive, Room 102, Santa Fe, New Mexico, Steven T. 
Brenner, C e r t i f i e d Court Reporter No. 7 f o r the State of 
New Mexico. 
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E X H I B I T S 

A p p l i c a n t 1 s I d e n t i f i e d A d m i t t e d 

E x h i b i t 1 163 163 
E x h i b i t 2 163 163 
E x h i b i t 3 2736 — 

E x h i b i t 4 (58) 205 
E x h i b i t 5 (61) 205 
E x h i b i t 6 (94) 205 

E x h i b i t 7 - -

E x h i b i t 8 421 -

E x h i b i t 9 (373) 399 

E x h i b i t 10 (383) 399 
E x h i b i t 10A (385) 399 
E x h i b i t 11 (176) 205 

E x h i b i t 12 178 205 
E x h i b i t 13 427 511, 527 
E x h i b i t 13A 430 — 

E x h i b i t 13B 430, 432, 832 834 
E x h i b i t 13C (3 4 5 ) , 433 511 
E x h i b i t 14 428, 449, 511 — 

E x h i b i t 15 449 511 
E x h i b i t 16 457, 459 511 
E x h i b i t 17 450, 458, 484 511 

E x h i b i t 18 484 511 
E x h i b i t 19 676 764 
E x h i b i t 20 677, 764 764 

E x h i b i t 21 679 764 
E x h i b i t 22 - 1159 
E x h i b i t 23 842 1159 

E x h i b i t 24 844, 846, 1109, 
1156 1159 

E x h i b i t 25 846, 1157 1159 
E x h i b i t 26 1158 1159 
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E X H I B I T S (Continued) 

A p p l i c a n t *s (Continued) I d e n t i f i e d Admitted 

E x h i b i t 27 847, 1158 1159 
E x h i b i t 28 (2551), 2626 2629 
E x h i b i t 29 (2554), 2628 2629 

E x h i b i t 30 2626, 2628 2629 
E x h i b i t 31 (admitted on behalf of OGAP) 

- 2574 
E x h i b i t 32 2095 2096 

E x h i b i t 33 2138 2160 
E x h i b i t 34 ( i d e n t i c a l w i t h 

OGAP E x h i b i t 11) 2827 — 

Rebuttal E x h i b i t 1 4429 4455 
Rebuttal E x h i b i t 2 4434 4455 
Rebuttal E x h i b i t 3 4443 4455 

Rebuttal E x h i b i t 4 4444 4455 
Rebuttal E x h i b i t 5 4447 4455 
Rebuttal E x h i b i t 6 4448 4455 

Rebuttal E x h i b i t 7 4448 4455 

* * * 

I n d u s t r y I d e n t i f i e d Admitted 

E x h i b i t 1 1184, 1212 1216 
E x h i b i t 2 1187, 1212 1216 
E x h i b i t 3 1213 1216 

E x h i b i t 4 3527 3528 
E x h i b i t 5 3530 3569 
E x h i b i t 6 3568 3569 

E x h i b i t 7 3815 3816 
E x h i b i t 8 3816, 3852 3854 
E x h i b i t 9 3852 4400 

E x h i b i t 10 1213, 3749, 3852 3764 
E x h i b i t 11 4399, 4419 4419, 4420 
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E X H I B I T S (Continued) 

I n d u s t r y (Continued) I d e n t i f i e d Admitted 

Rebuttal E x h i b i t 5A 3610 3611 
Page 1 3571 3611 
Page 2 3581 3611 
Page 3 3582 3611 

Page 4 3587 3611 
Page 5 3590 3611 
Page 6 3601 3611 

* * * 

ConocoPhillips I d e n t i f i e d Admitted 

E x h i b i t 1 4007 4041 
E x h i b i t 2 4011 4041 
E x h i b i t 3 4157 4187 
E x h i b i t 4 4159 4187 

* * * 

OGAP I d e n t i f i e d Admitted 

E x h i b i t 1 1417 1417 
E x h i b i t 2 1489 1490 
E x h i b i t 3 1418, 1420 1486 

E x h i b i t 4 — — 

E x h i b i t 5 1491 1607 
E x h i b i t 6 1491 1607 

E x h i b i t 7 1491 1607 
E x h i b i t 8 1491 1607 
E x h i b i t 9 1492 1607 

E x h i b i t 10 1492 1607 
E x h i b i t 11 1492 1607 
E x h i b i t 12 - 1607 

* * * 
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E X H I B I T S (Continued) 

NMCCAW I d e n t i f i e d Admitted 

E x h i b i t 1 1757 1861 
E x h i b i t 2 1758 1861 
E x h i b i t 4 1861 1861 

Rebuttal E x h i b i t 5 4515 -

* * * 

IPANM I d e n t i f i e d Admitted 

E x h i b i t 1 - -

E x h i b i t 2 - -

E x h i b i t 3 — — 

E x h i b i t 4 3074 3176 
E x h i b i t 5 3121 3176 
E x h i b i t 6 (3065) — 

E x h i b i t 7 (3065) -

E x h i b i t 8 3161 3176 
E x h i b i t 9 3164, 3168 3176 

E x h i b i t 10 3170 3176 
E x h i b i t 11 - -

E x h i b i t 12 — — 

E x h i b i t 13 2749 2951 
E x h i b i t 14 - -

E x h i b i t 15 — 

• — E x h i b i t 16 — — 

E x h i b i t 17 - -

E x h i b i t 18 — — 

E x h i b i t 19 — -

E x h i b i t 20 - -

E x h i b i t 21 - — 

E x h i b i t 22 2961 3012 
E x h i b i t 23 - -

E x h i b i t 24 - -
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E X H I B I T S (Continued) 

IPANM (Continued) I d e n t i f i e d Admitted 

E x h i b i t 
E x h i b i t 
E x h i b i t 

25 - -
26 - -
27 - -

E x h i b i t 
E x h i b i t 
E x h i b i t 

28 - -
29 - -
30 - -

E x h i b i t 
E x h i b i t 
E x h i b i t 

31 - -
32 3330 3361 
33 - -

E x h i b i t 
E x h i b i t 
E x h i b i t 

34 - -
35 - -
36 - -

E x h i b i t 37 23 

Rebuttal E x h i b i t A 4470 4471 

* * * 

A d d i t i o n a l submissions by the D i v i s i o n , not o f f e r e d or 
admitted: 

I d e n t i f i e d 

OCD's Requested Changes t o 9/21/07 proposal, 
11/7/07 558 

e-mail from David Brooks t o K e l l y O'Donnell, 
10/22/07 559 
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A P P E A R A N C E S 

FOR THE COMMISSION: 

CHERYL BADA 

As s i s t a n t General Counsel 
Energy, Minerals and Natural Resources Department 
12 20 South St. Francis Drive 
Santa Fe, New Mexico 87505 

FOR THE DIVISION: 

DAVID K. BROOKS, JR. 
As s i s t a n t General Counsel 
Energy, Minerals and Natural Resources Department 
122 0 South St. Francis Drive 
Santa Fe, New Mexico 87505 

FOR NEW MEXICO OIL AND GAS ASSOCIATION; CONOCOPHILLIPS 
COMPANY; DUGAN PRODUCTION CORPORATION; and ENERGEN 
RESOURCES CORPORATION; and an INDUSTRY COMMITTEE comprised 
of BP America Production Company, I n c . ; Benson-Montin-Greer 
D r i l l i n g Corporation; Boling Enterprises, L t d . ; B u r l i n g t o n 
Resources O i l and Gas Company; Chesapeake Energy 
Corporation; Chevron USA, I n c . ; ConocoPhillips Company; 
Devon Production Company; Dugan Production Corporation; 
Energen Resources Corporation; Marathon O i l Company; Marbob 
Energy Corporation; Merrion O i l & Gas Corporation; 
Occidental Permian, which includes OXY USA, I n c . , and OXY 
USA WTP Li m i t e d Partnership; Samson Resources Company; J.D. 
Simmons, I n c . ; Williams Production Company, LLC; XTO 
Energy, I n c . ; and Yates Petroleum Corporation: 

HOLLAND & HART, L.L.P., and CAMPBELL & CARR 
110 N. Guadalupe, Suite 1 
P.O. Box 2208 
Santa Fe, New Mexico 87504-2208 
By: WILLIAM F. CARR 
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A P P E A R A N C E S ( C o n t i n u e d ) 

FOR INDEPENDENT PETROLEUM ASSOCIATION OF NEW MEXICO: 

KARIN V. FOSTER 

Independent Petroleum Association of New Mexico 
D i r e c t o r of Governmental A f f a i r s 
17 Misty Mesa Ct. 
P l a c i t a s , NM 87043 

FOR NEW MEXICO INDUSTRY COMMITTEE 
and YATES PETROLEUM CORPORATION: 

JORDEN, BISCHOFF & HISER, P.L.C. 
7272 E. In d i a n School Rd., Suite 360 
Scottsdale, AZ 85251 
By: ERIC L. HISER 

FOR CONTROLLED RECOVERY, INC.: 

HUFFAKER & MOFFETT, L.L.C. 
155 Grant 
Santa Fe, New Mexico 87501 
P.O. Box 1868 
Santa Fe, New Mexico 87504-1868 
By: GREGORY D. HUFFAKER, J r . 

FOR NEW MEXICO OIL AND GAS ACCOUNTABILITY PROJECT: 

New Mexico Environmental Law Center 
1405 Luisa S t r e e t , Suite 5 
Santa Fe, New Mexico 87505 
BY: ERIC JANTZ 

and 
BRUCE BAIZEL 
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WHEREUPON, the f o l l o w i n g proceedings were had a t 

9:04 a.m.: 

CHAIRMAN FESMIRE: Let's go on the record. 

This i s a c o n t i n u a t i o n of Cause Number 14,015, 

the A p p l i c a t i o n of the O i l Conservation D i v i s i o n f o r repeal 

of e x i s t i n g Rule 50 concerning p i t s and below grade tanks 

and adoption of a new r u l e governing p i t s , below grade 

tanks, closed loop systems and other a l t e r n a t i v e methods t o 

the fore g o i n g , and amending those — other r u l e s t o conform 

t o the changes; statewide. 

I t i s nine o'clock a.m. — I keep wanting t o say 

Sunday, December 7th, but i t i s Friday, December 7 t h , 2007. 

The record should r e f l e c t t h a t Commissioners 

B a i l e y , Olson and Fesmire are a l l present, t h a t t he 

Commission t h e r e f o r e has a quorum. 

And pursuant t o p r i o r agreement from counsel, Dr. 

Thomas has come back t o f i n i s h h i s cross-examination, and I 

be l i e v e were a t the p o i n t t h a t Commissioner Olson was going 

t o question Dr. Thomas. 

MR. HISER: That i s c o r r e c t , Mr. Chairman. 

CHAIRMAN FESMIRE: Commissioner Olson, why don't 

you go ahead and continue? 

COMMISSIONER OLSON: Okay, l e t me f i g u r e out what 

we're — where I was i n a l o t of t h i s here. 

MR. HISER: This would be E x h i b i t 8 — 

STEVEN T. BRENNER, CCR 
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COMMISSIONER OLSON: Right. 

MR. HISER: — Dr. Thomas. 

COMMISSIONER OLSON: And f o r a s t a r t I t h i n k I 

might go t o your attachment A. I t ' s a c t u a l l y i n E x h i b i t 9. 

MR. HISER: I f I may approach — ? 

CHAIRMAN FESMIRE: You may, s i r . 

BEN THOMAS, PhD (Resumed), 

the witness h e r e i n , having been p r e v i o u s l y d u l y sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

EXAMINATION 

BY COMMISSIONER OLSON: 

Q. And I'm seeing you're using the NMED s o i l 

screening l e v e l s . You've got l i s t e d SSL 4, v e r s i o n 4. 

But I guess I'm t r y i n g t o understand what you're 

using here. You said t h a t these are s o i l screening l e v e l s 

f o r a DAF of 100? 

A. No, these should be — they should be the 

r e s i d e n t i a l s o i l screening l e v e l s . Are we l o o k i n g a t the 

r i g h t table? Attachment A. 

Q. I'm loo k i n g a t Attachment A, t h a t ' s c o r r e c t . 

And i s t h a t f o r exposure f o r d i r e c t i n g e s t i o n , 

I'm assuming? 

A. B a s i c a l l y t h a t ' s c o r r e c t . 

Q. A l l r i g h t . 

A. That tends t o be the most conservative of the 
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(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4302 

human exposure c r i t e r i a f o r s o l i d s . 

Q. Maybe you can r e f r e s h my memory, because I've 

s l e p t since you d i d t h i s . 

Where are your s o i l screening l e v e l s f o r 

m i g r a t i o n t o groundwater? 

A. They are not here. 

Q. Why not? 

A. P r i m a r i l y , t h i s was considered t o be a s o l i d , and 

the — as the s o l i d s are d r i e d and t h i n g s l i k e t h a t , 

i n i t i a l l y the thought was t h a t the r e s i d e n t i a l s o i l 

screening l e v e l would be the appropriate c r i t e r i o n . 

Q. But I thought you were t a l k i n g about t h a t you 

were l o o k i n g a t the o v e r a l l r i s k of these m a t e r i a l s , so the 

r i s k t h a t you looked a t i s j u s t l o o k i n g a t d i r e c t 

i n g e s t i o n — 

A. No — 

Q. — of --

A. — no, i t ' s not summarized i n the t a b l e . We 

a c t u a l l y looked a t the leachate concentrations r e l a t i v e t o 

MCLs, other types of t h i n g s , you know, where t h e r e was an 

MCL t h e r e was a — you know, we could compare d i r e c t l y t o 

t h a t . I f th e r e was a — data from other s t a t e s , we would 

compare i t t o t h a t . 

Q. You have t o bear w i t h me because I thought I saw 

a s l i d e you had i n here where you t a l k e d about using a 
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m i g r a t i o n path t o groundwater w i t h a DAF g r e a t e r than 100. 

A. I don't t h i n k so, but — We considered m i g r a t i o n 

t o groundwater, but we were using p r i m a r i l y c r i t e r i a f o r — 

we were l o o k i n g d i r e c t l y a t the leachate c o n c e n t r a t i o n 

r e l a t i v e t o t h i n g s l i k e a d r i n k i n g water standard, okay? 

And i n general, we d i d n ' t consider t h a t i t would be f u r t h e r 

d i l u t e d and attenuated. 

MR. HISER: Commissioner Olson, you may be 

t h i n k i n g of one of h i s s l i d e s towards the l a s t f o u r or f i v e 

of h i s presentations. That might be what — 

Q. (By Commissioner Olson) Right, because I'm 

l o o k i n g a t one s l i d e here, and there's no numbers on these, 

i t j u s t says 3103 Constituents, and then i t says, 

Groundwater i s u n l i k e l y t o be of concern given d i l u t i o n and 

a t t e n u a t i o n processes, then i n parentheses i t says DAF 

g r e a t e r than 100. 

A. Right, the DAF greater than 100 was from Dan 

Stephens' r e p o r t and modeling. Like I s a i d , i t wasn't 

something we assumed i n our r i s k e v a l u a t i o n . What we d i d 

i s , we took the leachate concentrations and assumed t h a t 

somebody was a c t u a l l y going t o d r i n k t h a t leachate. Okay? 

What I'm saying here i s t h a t even w i t h t h a t 

assumption, we d i d n ' t see anything t h a t gave us concern, 

and groundwater i s u n l i k e l y t o be of concern because t h e r e 

i s , i n f a c t , f u r t h e r d i l u t i o n and a t t e n u a t i o n , and I c i t e d 
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Dan Stephens' estimate of a DAF greater than 100. 

Q. Well, are you aware t h a t the Environment 

Department does not use a DAF greater than 100 i n a 

standard s e t t i n g ? They use e i t h e r a DAF of 1 or a DAF of 

20? 

A. Yeah, and again, I d i d n ' t use i t e i t h e r . 

Q. Okay. 

A. I'm j u s t c i t i n g Dan Stephens' suggestion t h a t 

t h i s i s something t h a t he believes i s an average DAF f o r 

New Mexico. 

Q. But you're making the conclusion here t h a t 

groundwater i s u n l i k e l y t o be of concern given d i l u t i o n and 

a t t e n u a t i o n processes w i t h a DAF greater than 100? 

A. That's r i g h t . 

Q. But a DAF of 100 i s not accepted by — 

A. No — 

Q. — you're — you seem — 

A. — i t ' s s t i l l — 

Q. — t o be using the Environment Department — 

A. — i t ' s not a concern, d i r e c t l y i n g e s t i o n — 

d i r e c t i n g e s t i o n , and i t ' s not a concern — even less of a 

concern because of f u r t h e r d i l u t i o n and a t t e n u a t i o n . 

Q. I guess what I'm g e t t i n g a t i s , you're accounting 

f o r a l o t more i n your conclusions here, a l o t more — a t 

l e a s t t h a t ' s j u s t what t h i s says here, by using DAF g r e a t e r 
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than 100. 

A. I'm not q u i t e sure — Could you repeat your 

p o i n t ? 

Q. Well, you have a pathway a n a l y s i s t h a t uses a DAF 

of 100 t h a t ' s i n w r i t i n g here. I mean, you're saying — 

you — I guess I'm hearing two d i f f e r e n t t h i n g s . You're 

saying you d i d n ' t use i t , but then i n here, i n your w r i t t e n 

testimony, i t ' s saying you are using a DAF of 100 — 

gre a t e r than 100 t o — 

A. Yeah — 

Q. — base your conclusions — 

A. — yeah, i t would have been more accurate j u s t 

simply t o de l e t e the parentheses? 

Q. To what? 

A. I t would be more accurate j u s t t o d e l e t e t h a t 

parentheses. 

Q. So you're saying t h a t you based yours on the 

leachate generated from a TCLP a n a l y s i s ; i s t h a t what 

you're — were using? 

A. We looked a t those concentrations, and none of 

the concentrations t h a t I'm seeing are g i v i n g me concern. 

Q. And t h a t ' s concerns based i n the leachate from a 

TCLP analysis? 

A. Where we had t h a t k i n d of data, t h a t ' s r i g h t . 

Q. And are you aware t h a t the TCLP i s not used f o r 
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determining — i n New Mexico, as f a r as I'm aware, has 

never been used f o r determining p o t e n t i a l exposure? I t ' s 

used s o l e l y f o r determining waste c l a s s i f i c a t i o n and the 

d i s p o s a l of m a t e r i a l s as a hazardous waste? 

A. Yeah, t h a t doesn't s u r p r i s e me. You know, the 

TCLP an a l y s i s was developed f o r t h a t purpose, of course. 

And what's happened over the years since EPA developed t h a t 

i s t h a t there's a greater a p p r e c i a t i o n , among t o x i c o l o g i s t s 

a t l e a s t , t h a t i t ' s the soluble p o r t i o n s of the metals and 

the s o l u b l e chemicals t h a t are of primary concern i n terms 

of b i o a v a i l a b i l i t y and environmental m i g r a t i o n . 

So when I take a look a t the a n a l y t i c a l methods 

t h a t I can use t o evaluate t h a t s oluble component, I had 

water — or I had a c i d i f i e d water, e i t h e r a TCLP- or an 

SPLP-type procedure. I chose the one t h a t i s the most 

severe, and t h a t i s the TCLP. I t ' s a l i t t l e b i t more 

severe than the SPLP-type procedure, and both of them are 

more severe than j u s t p l a i n water. 

And so I wanted t o maximize the l i k e l i h o o d t h a t 

i f t h e r e i s something t h a t ' s soluble we're going t o get i t 

out, analyze i t and i d e n t i f y i t as — so t h a t we can 

discuss i t here. 

Q. Well, I — 

A. And so i t i s — You're c o r r e c t t h a t t r a d i t i o n a l 

use of TCLP i s , i n f a c t , f o r waste c h a r a c t e r i z a t i o n . I 
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chose t o use i t as j u s t simply the most h e a l t h - c o n s e r v a t i v e 

way t o i d e n t i f y the soluble c o n s t i t u e n t s . 

Q. Well, I agree i t w i l l t e l l you what's s o l u b l e 

based — i n terms of c l a s s i f i c a t i o n f o r whether something 

i s a hazardous waste. But j u s t because the TCLP a n a l y s i s 

i s below the standard does not mean i t ' s not going t o get 

i n t o the groundwater t o cause an exceedence of the 

standard. 

So I've seen t h i s used numerous times on o i l f i e l d 

s i t e s , e s p e c i a l l y f o r benzene. And i f you use the TCLP 

a n a l y s i s , according t o t h a t theory you would never see 

groundwater contamination from petroleum s p i l l s out i n the 

o i l f i e l d . 

And I guess do you have any — a t l e a s t , you 

know, t h a t ' s my experience w i t h i t . I've seen f o l k s t r y t o 

use i t numerous times, and i t ' s — t h e y ' l l say the TCLP i s 

below t h a t l e v e l . We'll have them do i n v e s t i g a t i o n s , and 

i t shows there's groundwater contamination i n excess of the 

standard. So how i s that? How does t h a t occur? 

A. Well, you know, I t h i n k what you're doing i s , 

you're approaching t h i s from the r e g u l a t o r y p o i n t of view. 

You know, I use the r e g u l a t o r y c r i t e r i a simply as a way t o 

i d e n t i f y which c o n s t i t u e n t s you need t o focus on. Okay? 

And as I mentioned before, a l o t of times the d e t a i l s of 

the c h a r a c t e r i s t i c s of a s i t e present unique problems and 
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unique s o l u t i o n s . 

But f o r p r a c t i c a l purposes, the c r i t e r i a are a 

good way j u s t t o screen the data t h a t you have c o l l e c t e d , 

determine which ones are of r e g u l a t o r y concern, which ones 

are not. Okay? And then you s t a r t t o evaluate, w e l l , what 

do we know about t h i s and what does i t r e a l l y mean? 

My i n t e n t was not t o r e a l l y look a t whether or 

not we meet or exceed or — you know, r e g u l a t o r y c r i t e r i a 

here. What I was r e a l l y t r y i n g t o do was get an 

understanding of what chemicals are out t h e r e , i n what 

form, so t h a t I can s t a r t t o evaluate i t from a r i s k 

p e r spective as t o whether t h i s i s something t h a t needs t o 

be d e a l t w i t h so t h a t the r i s k can be v i n d i c a t e d . 

So I j u s t — I used these c r i t e r i a , and they — 

you know, as t i e r 1 c r i t e r i a they are the f i r s t screen, the 

most health-conservative screening number t h a t the 

r e g u l a t o r y agencies submit. Okay? And as you know, i n the 

Environmental Department the next step are perhaps going t o 

a more s i t e - s p e c i f i c t i e r 2 s o r t of a n a l y s i s and — or a 

very s i t e - s p e c i f i c t i e r 3 analysis where those number no 

longer apply, but the s i t e - s p e c i f i c numbers s t a r t t o apply. 

So I'm j u s t using i t as a r e a l quick screen. I 

want t o make sure t h a t we i d e n t i f y what chemicals are 

t h e r e , what forms they are. Are they soluble? And i f so, 

l e t ' s do a quick screen t o determine which ones are l i k e l y 
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t o be of r e g u l a t o r y concern and t h e r e f o r e need t o be moved 

forward i n the r i s k - e v a l u a t i o n process. 

Q. But i n the screening t h a t i s done through the New 

Mexico Environment Department, the work i s on t o t a l s ; i t ' s 

not based upon SPLP or TCLP — 

A. That i s t r u e . 

Q. — i t ' s on t o t a l s . 

A. And t h a t i s — t h a t i s the o l d t r a d i t i o n a l way of 

de a l i n g w i t h r e g u l a t o r y t h i n g s w i t h regard t o t h i s . 

And i f you take a look a t how EPA methods are 

run, they use a very strong a c i d t o d i s s o l v e the m i n e r a l 

content i n terms of the metal a n a l y s i s , f o r example. Very 

st r o n g acids d i s s o l v e the a c t u a l s o i l p a r t i c l e s so t h a t 

anything t h a t ' s there i s now s o l u b i l i z e d and can be run 

through the a n a l y t i c a l procedure. Okay? 

And t h a t was the o l d s t y l e , when EPA f i r s t got 

s t a r t e d . That's r e a l l y the approach t h a t they took. 

Anything and everything, l e t ' s get i t a l l out and see what 

the worst case i s . 

Well, from the t o x i c o l o g y and the h e a l t h p o i n t of 

view, more and more of the r e g u l a t o r y agencies are s t a r t i n g 

t o recognize t h a t i t ' s not the t o t a l . Okay? Barium 

s u l f a t e i s not a h e a l t h problem. I t i s the s o l u b l e p o r t i o n 

of barium s u l f a t e , i f there i s one, t h a t would cause any 

k i n d of t o x i c i t y . 
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So they s t a r t e d t o develop e x t r a c t i o n procedures. 

Okay? SPLP, TCLP. They s t a r t e d t o say, Well, i n f a c t , 

these are the t h i n g s t h a t are environmentally mobile, these 

are the t h i n g s t h a t could migrate down t o groundwater. And 

from the h e a l t h perspective, these are the t h i n g s t h a t are 

l i k e l y t o be absorbed i n the GI t r a c t . 

And so as a r e s u l t , a l l I'm doing here, I'm j u s t 

simply saying, I know what NMED does, and I know t h a t the 

approach t h a t they're using i s a t r a d i t i o n a l approach. I'm 

j u s t saying t h a t i n the r e g u l a t o r y arena, I t h i n k t h a t 

t h e r e are changes t h a t are happening where th e y ' r e focusing 

now on more of the soluble p o r t i o n , not the t o t a l , because 

the t o t a l a c t u a l l y has very l i t t l e relevance, I t h i n k , i n 

terms of p r o t e c t i n g h e a l t h . 

Q. But I guess a t t h i s p o i n t here you're asking us 

t o accept an approach t h a t ' s not accepted i n New Mexico. 

A. No, I'm j u s t d e s c r i b i n g what I've done, because 

a l l I can do — a l l I can do, r e a l l y , i s the best t h a t I 

can do. Okay? And from the t e c h n i c a l v i e w p o i n t , I t h i n k 

the approach t h a t we took was a reasonable approach. I t 

was designed t o i d e n t i f y what chemicals are present, what 

form they were, so t h a t we could evaluate whether there's a 

r e a l h e a l t h r i s k or an environmental r i s k , and we can now 

s t a r t t o deal w i t h t h a t . Okay? I t i s not designed t o be a 

regulatory-compliant demonstration. 
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Q. But t h a t ' s what we do. We have r e g u l a t i o n s based 

f o r r e g u l a t o r y compliance i n New Mexico, and you are not 

using the approach t h a t i s used f o r r e g u l a t o r y compliance 

i n New Mexico. I s t h a t correct? 

A. Well, I t h i n k t h a t I am. I mean, we are 

analyzing t o t a l and we are comparing t h a t t o the SSL, which 

as f a r as I know i s what NMED re q u i r e s , okay, as t h e i r t i e r 

1 c r i t e r i o n — procedure. We are lo o k i n g a t the water-

s o l u b l e p o r t i o n s o f i t , e v a l u a t i n g whether they are l i k e l y 

t o pose r i s k s t o groundwater, you know, which again i s i n 

theory the concept t h a t NMED f o l l o w s . 

So I — you know, I hear what you're saying 

t h a t — you know, use t o t a l s . But I'm j u s t saying t h a t f o r 

my purposes, and the best t e c h n i c a l advice t h a t I can give 

my c l i e n t , I decided t h a t we need t o do something t o look 

a t the sol u b l e p o r t i o n of these metals, and TCLP was as 

good a method as I could come up w i t h from the a v a i l a b l e 

methods t h a t are approved by EPA. 

Q. Well, are you using t h a t as w e l l f o r the s o l u b l e 

p o r t i o n of — you know, of the BTEX, then, as wel l ? 

A. No, BTEX i s run there. I was lo o k i n g a t t o t a l 

content of benzene, p r i m a r i l y , okay? So, you know, i f the 

t o t a l i s — there are a number of d i f f e r e n t ways t o look a t 

i t . But e s s e n t i a l l y I was a l i t t l e less concerned — once 

I saw the t o t a l l e v e l s , I was less concerned about s o l u b l e 
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l e v e l s . Okay? 

As I mentioned, benzene was seen t o be high i n 

the s o i l , i n the s o l i d s , i n one p i t , and a l l the samples 

were d i l u t e d a thousand times i n order t o do the a n a l y s i s . 

And i t appears they were d i l u t e d because of other 

c o n s t i t u e n t s i n t h a t same sample t h a t r e q u i r e d d i l u t i o n . 

But those p a r t i c u l a r samples were very d i f f e r e n t 

than the samples t h a t were d i l u t e d a t lower concentrations 

or d i l u t i o n f a c t o r s . Okay? 

So when I — a t the end of the day, I decided 

t h a t benzene should be mentioned here so t h a t we can giv e 

f u l l c o n s i d e r a t i o n t o i t w i t h a l l the caveats, but I'm not 

convinced t h a t i t t r u l y i s a chemical concern i n the 

samples t h a t we saw. 

Q. Well, I agree, i t ' s a t lower concentrations from 

the samples t h a t we've seen, and I t h i n k even from — a l o t 

of the samples from OCD samples as w e l l . 

A. Yeah, I consider the OCD t e s t program t o show the 

same t h i n g t h a t the i n d u s t r y group t e s t program d i d . 

Q. Well, I guess I s t i l l come down t o the idea t h a t 

you're basing the leaching on the TCLP method, which i s not 

accepted by the Department. So you're — I j u s t see t h i s 

whole comparison t o EPA — New Mexico Environment 

Department methods, and you're not f o l l o w i n g methods t h a t 

they employed. 
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A. Well, I mean, does NMED have a p r e f e r r e d method 

f o r determining soluble constituents? I'm s o r r y , I'm not 

aware of i t . 

Q. Well, what's being looked a t i s l o o k i n g a t 

d e f i n i n g the p r o f i l e , and you're j u s t doing t h i s based upon 

a theory of what's going t o be mi g r a t i n g . So the 

Department does not accept j u s t the theory of where t h i n g s 

are going t o end up; you look a t the a c t u a l r e a l - w o r l d data 

— I t h i n k t h a t ' s what's been t a l k e d about here a l o t , 

about r e a l - w o r l d data, about where t h i n g s a c t u a l l y migrate 

t o . 

So the theory i s one a p p l i c a t i o n , but s t i l l a 

theory has t o be demonstrated w i t h a c t u a l data. And then I 

guess — 

A. Yeah. 

Q. — there's — there's — I t h i n k I've seen some 

here t h a t was done w i t h e l e c t r i c a l c o n d u c t i v i t y t h a t you 

had done l a s t week. I guess what other data has — have 

you got any other data t o look a t the m o b i l i t y of these 

metals from some of these o l d p i t s ? 

A. The answer i s no. 

Q. Okay. 

A. Yeah. You know, I'm l i s t e n i n g t o what you're 

saying and I'm t h i n k i n g t o myself t h a t the NMED approach 

makes the assumption t h a t we have a DAF of 1 or a DAF of 
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20, you know, t h a t s o r t of assumption i n t h e r e , and I — 

I'm not sure t h a t my method i s any worse than the 

assumptions t h a t NMED i s using. 

Q. And I guess i s t h a t s i t e t h a t you looked a t l a s t 

week, i s t h a t the only, I guess, r e a l - w o r l d s i t e t h a t ' s 

been looked a t so f a r f o r a former — 

A. I'm not sure which s i t e you're t a l k i n g about. 

Q. I t looked l i k e the s i t e t h a t Mr. Wurtz presented 

the other day. 

CHAIRMAN FESMIRE: Douthit s i t e , i s the way he 

i d e n t i f i e d i t . The Douthit s i t e . 

THE WITNESS: You know, I've not been t o any of 

these s i t e s , so I don't know, because I'm — I don't r e a l l y 

go out i n the f i e l d very much anymore. Okay? 

But what I d i d have was the a n a l y t i c a l r e s u l t s of 

the samples t h a t were c o l l e c t e d . I had the work plan and 

so on. 

Q. (By Commissioner Olson) So you weren't a c t u a l l y 

out a t t h a t s i t e , you j u s t looked a t the data t h a t they 

c o l l e c t e d ? 

A. That's c o r r e c t . 

Q. Oh, okay, I was misunderstanding. I thought you 

were out t h e r e , so... 

A. No, I'm sorr y , I don't go out i n the f i e l d very 

much anymore. I'm more dangerous t h a t way than... 
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MR. HISER: I f i t would please the Commission, 

Dr. Thomas has not seen a c t u a l l y a t a l l the s i t e t h a t Mr. 

Wurtz presented — 

THE WITNESS: Yeah, I've seen — 

MR. HISER: — h i s testimony — 

THE WITNESS: — photographs — 

COMMISSIONER OLSON: Oh, okay, I thought he sa i d 

t h a t he worked w i t h Dr. Thomas on — 

MR. HISER: He said he worked w i t h Dr. Buchanan. 

COMMISSIONER OLSON: Dr. Buchanan, oh, excuse me. 

Okay, okay. 

Q. (By Commissioner Olson) And you're doing your — 

i t seems l i k e what you're basing your conclusions on here 

— and I don't know, maybe Mr. Brooks t a l k e d about t h i s , I 

don't know i f I remember what i t was. Your conclusions are 

based upon the average concentrations; i s t h a t — 

A. That's c o r r e c t . 

Q. — what you saw? 

Don't you t y p i c a l l y look a t the highe s t 

concentrations f o r worst-case scenario? 

A. I t depends. I f you take a look a t the r i s k 

assessment g u i d e l i n e s f o r Superfund from the EPA, and I 

t h i n k also NMED gui d e l i n e s f o r compliance r e a l l y are an 

average. I t ' s not the worst-case approach. 

The — You know, as you t h i n k about a s i t e w i t h 
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contamination and f i n d the contamination i s not c o n s i s t e n t , 

the same concentration everywhere — and as I mentioned i n 

my testimony, the EPA approach was t o assume t h a t somebody 

i n the contaminated area w i l l go from one area t o the next. 

Okay? He won't spend a l l h i s time a t the s i t e of maximum 

contamination every day f o r 3 0 years, e a t i n g t h a t d i r t a t 

t h a t c o n c e ntration. Okay? He w i l l i n f a c t move over here 

where i t ' s a l i t t l e l e s s , over here, and so on. 

And so the EPA g u i d e l i n e i s , you take a look now 

at t he average of the concentrations seen i n the impact and 

so on. Okay? 

And I've done the same s o r t of t h i n g w i t h the 

same s o r t of reasoning, t h a t yes, t h e r e were 11 estimates 

or 11 samples t h a t were c o l l e c t e d f o r a p i t , t h a t they w i l l 

see v a r i a b i l i t y because of a n a l y t i c a l methodology 

v a r i a b i l i t y . They w i l l see d i f f e r e n c e s i n j u s t the a c t u a l 

p h y s i c a l concentrations and the lack of homogeneity among 

the p i t contents and t h i n g s l i k e t h a t . 

But i f I were t o t r y t o give an estimate of 

l i k e l y exposure, i t would be the average of a l l the samples 

t h a t were c o l l e c t e d , not the worst one. 

From a r e g u l a t o r y p o i n t of view — 

Q. And t h a t ' s f o r d i r e c t i n g e s t i o n , r i g h t ? I t h i n k 

I understand t h a t , but I was assuming, then, t h a t you're 

l o o k i n g a t the same concept of using averages f o r 
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contaminant m i g r a t i o n i n the vadose zone, then, as w e l l . 

A. No. 

Q. Okay. So you're looking a t — you are using the 

highes t concentrations t h a t you observed, or — 

A. No, i t would be, again, the — i f I had t o 

consider what the source concentration i s , i t i s i n f a c t 

the average of a l l the samples t h a t were c o l l e c t e d . 

But I'm not doing any modeling here, I'm j u s t 

doing a r e a l quick, easy screen against r e g u l a t o r y c r i t e r i a 

from whatever source I can f i n d , or common judgment, you 

know, t h a t — 

Q. But from what I understand again, j u s t t o make 

sure I got t h i s c o r r e c t , then, your r i s k a n a l y s i s i s based 

upon j u s t d i r e c t i n g e s t i o n of the s o i l s ? I'm confused, I 

guess. 

A. Well, i f I — 

Q. Because you're making — 

A. Let me t r y t o — 

Q. — other places you're making broad conclusions 

i n t h i s document, besides j u s t i n g e s t i o n of s o i l s . 

A. Well, l e t me go back through the key elements of 

the testimony I gave. 

One i s t h a t there was — there were questions 

r a i s e d about what i s i n the p i t s . Okay? And so the 

i n d u s t r y group developed an e n t i r e program t o go out and 
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evaluate i t , as d i d OCD. Okay? And so a n a l y t i c a l data 

were c o l l e c t e d , you know, and i t was not j u s t s o l i d s , i t 

was also s o l u b l e , and i n our case we used the TCLP-type 

procedure. 

Now once we had t h a t , we had a number of 

chemicals t h a t were not detected a t a l l . We had some 

chemicals t h a t were detected, but a t l e v e l s t h a t were so 

low t h a t the best the la b o r a t o r y could do was j u s t estimate 

the c o n c e n t r a t i o n . And we had some t h a t were detected a t 

l e v e l s t h a t were above the q u a n t i t a t i o n l i m i t of the 

methods t h a t were used. Okay? So our — were now taken. 

And i n order t o determine, w e l l , what chemicals 

are r e a l l y t h e r e , we now had i d e n t i f i e d the chemicals. And 

on my t a b l e s y o u ' l l see t h a t i f i t was ever detected i n any 

sample, i n any p i t , t h a t c o n s t i t u e n t i s now l i s t e d on the 

t a b l e , so t h a t we now understand t h i s i s a detected 

chemical. 

The next question i s , w e l l , are the l e v e l s t h a t 

we found high enough t o be of concern? Should we deal w i t h 

t h i s and focus on t h i s as an issue w i t h regard t o p i t 

s t r a t e g y . Okay? 

And i n order t o do t h a t , we d i d i n i t i a l screening 

against the NMED c r i t e r i a . I f there were no NMED c r i t e r i a , 

we t r i e d t o f i n d c r i t e r i a from other agencies t h a t are — 

Q. That's f o r d i r e c t i n g e s t i o n of s o i l , you're 
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t a l k i n g about now? 

A. P r i m a r i l y i t i s . 

Q. Okay. 

A. P r i m a r i l y , because most of the data we have are 

t o t a l . 

Q. Okay. 

A. Okay? And so, you know, l o o k i n g a t t h a t we now 

i d e n t i f i e d which ones should be moved forward as issues of 

concern, okay?, or p o t e n t i a l concern. 

And as you heard me t a l k about i n my testimony, 

d i r e c t testimony, i t was t h a t we had TPH, we had the 

c h l o r i d e , and we had p o s s i b l y benzene. Okay? Those are 

the t h r e e t h a t popped up from t h i s i n i t i a l screening 

a c t i v i t y . 

Q. Well, there's also l o t s of metals and other 

t h i n g s t h a t were — 

A. Yeah, but they were i n s o l u b l e , or t h a t they were 

j u s t — j u s t — you know, e s s e n t i a l l y they were not r e a l l y 

of h e a l t h concern. The only ones t h a t showed up were 

arsenic, and I — as I r e c a l l , i t was the arsenic was the 

one t h a t popped up. Okay? 

But when we looked a t the TCLP, e v e r y t h i n g was 

nondetect. Arsenic was there, but i t ' s not i n a form 

t h a t ' s s o l u b l e , even i n a s l i g h t — i n an a c i d — a c i d i f i e d 

water. 
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Q. Okay, and you're — yeah, you're basing t h a t on 

your metal s o l u b i l i t y from the TCLP f o r — a t l e a s t f o r 

g e t t i n g the groundwater. Otherwise, you're — 

A. Right. 

Q. — you compared your t o t a l s t o the NMED screening 

l e v e l s f o r d i r e c t i n g e s t i o n , r e s i d e n t i a l — 

A. That's r i g h t . 

Q. — i n g e s t i o n , r i g h t ? 

But I guess then — I t h i n k you heard a l o t of 

our testimony here t h a t , you know, one of the major issues 

i s the m i g r a t i o n of c h l o r i d e . 

A. Yes. 

Q. And so you understand t h a t they've come up w i t h 

two d i f f e r e n t modeling scenarios? One where the D i v i s i o n 

has 5000 m i l l i g r a m s per kilogram, I guess, or m i l l i g r a m s 

per l i t e r , of leachate from a s o i l , versus 3500 from the 

i n d u s t r y committee? 

A. That's my understanding. 

Q. And I've been confused by some i n d u s t r y witnesses 

t h a t seemed t o say t h a t , While we d i d t h i s work and i t 

shows 3500, w e ' l l accept the OCD's number of 5000. 

So you're basing your recommendations on the 

number t h a t ' s developed by i n d u s t r y , t h a t t h i s i s the most 

appr o p r i a t e number, 3500? 

A. Well, two comments. One i s t h a t i t i s the s a l t 
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t h a t i s the primary concern t h a t I see w i t h regard t o p i t s . 

Okay? I don't l i k e c h l o r i d e because i t ' s a less d i r e c t 

measure than, say, sodium or some surrogate of sodium. But 

nonetheless, t h a t ' s what we've got here i n our discussion. 

I d i d review the r e p o r t s and the conclusions of 

Dan Stephens w i t h regard t o groundwater modeling and so on. 

I t h i n k t h a t h i s approach was f i n e . I don't have any 

disagreements from the conclusions t h a t he's reached from 

h i s modeling. But I haven't done any modeling myself. 

Q. Right, you're j u s t — you're not a modeler, 

you're j u s t accepting the r e s u l t s of h i s model? 

A. For t h i s p r o j e c t , t h a t ' s c o r r e c t . 

Q. Correct. But I guess you were j u s t saying, then, 

t h a t was something I t h i n k t h a t you brought up once before, 

you thought sodium should be used as a t r a c e r f o r — 

A. Yeah. 

Q. — produced water? 

A. Yeah. 

Q. Why would you recommend th a t ? 

A. I d i d n ' t q u i t e recommend i t t h a t way. What I 

sa i d i s t h a t as I take a look a t the issues associated w i t h 

these types of p i t s , i t appears t o me t h a t the concern 

p r i m a r i l y i s sodium c h l o r i d e , the concern as f a r as I can 

t e l l i s impact on groundwater, and i t looks t o me l i k e the 

impact i s p a l a t a b i l i t y more than anything else. Okay? 
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I f i t ' s p a l a t a b i l i t y and h e a l t h concerns w i t h 

regard t o high sodium, then sodium i s a more d i r e c t measure 

than c h l o r i d e , because c h l o r i d e also was a r e f l e c t i o n of 

calcium c h l o r i d e , potassium c h l o r i d e , magnesium c h l o r i d e , 

and the other anions and cations t h a t we have i n t h i s 

balance of l i q u i d t h a t we c a l l our m i g r a t i n g i o n i c 

c o n s t i t u e n t s . 

You know, when we t a l k about s a l t bulges we're 

t a l k i n g about sodium c h l o r i d e , but we're also t a l k i n g about 

a s a l t bulge from calcium c h l o r i d e and so on. 

Q. Yes, but then sodium i s — 

A. Sodium appears t o be a more d i r e c t measure, but 

I'm confused as t o what OCD's o b j e c t i v e i s , and I continue 

t o be confused as — What are they t r y i n g t o p r o t e c t ? What 

i s the e f f e c t t h a t you're t r y i n g t o m i t i g a t e ? 

Q. Well, do you — 

A. And as a r e s u l t — and as a r e s u l t of t h a t , I'm 

j u s t saying, from the h e a l t h p o i n t of view, i f i t ' s a 

h e a l t h concern, sodium i s a more d i r e c t measure. 

I f a l l you're t r y i n g t o do i s t r a c e water 

m i g r a t i o n , c h l o r i d e i s great because i t goes r i g h t w i t h the 

water f r o n t . Okay? 

Q. Well, I've — 

A. But I'm — 

Q. — I've always — 
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A. — not q u i t e sure — 

Q. — understood the purpose of using c h l o r i d e , i n 

i n d u s t r y as w e l l , i s t h a t i t ' s a conservative t r a c e r f o r 

lo o k i n g a t contaminant m i g r a t i o n from produced water, and 

i t a lso has — t y p i c a l l y has d i r e c t standards i n most 

s t a t e s f o r p r o t e c t i o n of water q u a l i t y . 

A. Yeah, I understand what has h i s t o r i c a l l y been 

done. And I continue t o r a i s e questions i n the r e g u l a t o r y 

o f f i c e s t h a t I've v i s i t e d and t a l k e d t o as t o whether the 

o l d way i s s t i l l the best way. Okay? 

And l i k e the discussion here, I t h i n k t h a t many 

of the s t a t e a u t h o r i t i e s and f e d e r a l a u t h o r i t i e s and the 

i n t e r n a t i o n a l a u t h o r i t i e s I t a l k t o are moving toward 

t r y i n g t o get — and modify t h e i r r e g u l a t i o n s t o r e f l e c t 

the best science. Okay? What do we know now t h a t we 

d i d n ' t know when EPA was created i n 1970? Why are we doing 

i t t h i s way? What are we t r y i n g t o do? What... 

This risk-based approach t h a t I'm advocating i s a 

way t h a t everybody understands, t h i s i s what we're t r y i n g 

t o do, t h i s i s what we're t r y i n g t o achieve, and t h i s i s 

what the me t r i c — the best metric we have now i n order t o 

achieve t h a t . 

And I'm not f i n d i n g t h a t i n t h i s d i scussion. 

Q. Well, I t h i n k maybe — c o r r e c t me i f I'm 

understanding you wrong, but I seem t o be understanding 
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t h a t you're saying t h a t c h l o r i d e i s great f o r using — f o r 

determining contaminant m i g r a t i o n , but i t doesn't pose — 

out of sodium c h l o r i d e , i t doesn't pose the gr e a t e r h e a l t h 

t h r e a t . Sodium poses the greater h e a l t h t h r e a t , so — 

A. And p a l a t a b i l i t y t h r e a t . 

Q. And p a l a t a b i l i t y . 

So i t seems t o me from what you're recommending 

t h a t the s t a t e should have both a standard f o r sodium and 

f o r c h l o r i d e . The c h l o r i d e shows you the contaminant 

m i g r a t i o n , sodium i s going t o show you the l e v e l of h e a l t h 

t h r e a t t h a t you're g e t t i n g from the s a l t s ; i s t h a t c o r r e c t ? 

A. That could very w e l l be. 

Now I t h i n k t h a t I'm being misunderstood, okay?, 

because I'm not advocating t h a t per se. What I'm r e a l l y 

saying i s t h a t from everything t h a t I've seen and 

ev e r y t h i n g we've discussed, I'm a t a loss t o f i g u r e out 

what OCD i s t r y i n g t o accomplish here. Okay? 

I know what has t r a d i t i o n a l l y been used f o r the 

c h l o r i d e t e s t , and I know how t o i n t e r p r e t c h l o r i d e as a 

way t o look a t the w a t e r f r o n t , the m i g r a t i o n f r o n t . 

But other than t h a t , I don't see what u t i l i t y i t 

has t o the issues you're t r y i n g t o — you know, t o address 

here, and what are we t r y i n g t o prevent? You know, 

c h l o r i d e impact on water? I don't t h i n k so. I don't t h i n k 

so. 
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Q. Well, we have a c h l o r i d e standard f o r 

groundwater, so why wouldn't we p r o t e c t f o r t h a t standard? 

A. I t ' s l e g i t i m a t e t o do t h a t . I'm j u s t — I'm j u s t 

r a i s i n g the p o i n t t h a t I want t o — t h a t from what I'm 

seeing, I don't know what — what your c h l o r i d e standard 

accomplishes. 

I f you saw water t h a t was above the c h l o r i d e 

standard, you know, what would — other than the f a c t t h a t 

you've got a r e g u l a t o r y exceedence, what r e a l - w o r l d 

i m p l i c a t i o n does t h a t have? How do you i n t e r p r e t t h a t , 

other than t h a t i t ' s a r e g u l a t o r y exceedence? 

Q. Right, but you're making an argument t h a t ' s not a 

p o i n t of t h i s hearing, you're making an argument t h a t we 

need t o have d i f f e r e n t standards i n the s t a t e . 

A. No, I'm making the p o i n t t h a t we need t o have a 

very c l e a r understanding of what i t i s we're t r y i n g t o 

accomplish. Okay? Otherwise — otherwise, we're l e f t w i t h 

a p o l i c y t h a t has a l o t of h i s t o r i c a l baggage, okay? I t 

doesn't r e f l e c t c u r r e n t science and understanding, doesn't 

i d e n t i f y t o everybody involved what we're t r y i n g t o 

achieve, i t doesn't give a very c l e a r d i s c u s s i o n of why 

t h i s p a r t i c u l a r t e s t i s the best measure i n order t o 

achieve t h a t , and t o monitor success or f a i l u r e . 

We have no idea of what the c r i t e r i a we use t o 

make m o d i f i c a t i o n s of our procedures, exemptions, 
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amendments, variances, t h a t s o r t of t h i n g . . . 

And a t the end of the day we don't know whether 

we have succeeded. We don't know whether we have spent the 

p u b l i c ' s money i n the most e f f e c t i v e way, we don't know 

whether our t i m i n g i s r i g h t , we have no way t o p l a n what we 

ought t o be looking a t when the membranes f a i l i n 75, 100 

years, whatever. That k i n d of t h i n g i s what I'm r e a l l y 

c r i t i c i z i n g . 

I'm not t r y i n g t o give you a — my best 

recommendation of what decision you should reach. Okay? 

I can give you my best judgment of where the 

t e c h n i c a l l i m i t a t i o n s are. Sodium i s a b e t t e r measure f o r 

h e a l t h e f f e c t . What your c r i t e r i o n should be or whether 

t h a t ' s even of concern t o you, I t h i n k i s r e a l l y OCD and 

the Commission's de c i s i o n . A l l I can do i s giv e you my 

best judgment of what the cu r r e n t science says, and what I 

t h i n k are the best measures f o r your t o consider i n your 

judgment. 

Q. Well, I guess I s t i l l don't — I don't understand 

why you say you're confused. I t seems p r e t t y basic. 

There's a standard f o r c h l o r i d e and groundwater, c o r r e c t , 

t h a t has — 

A. There i s . 

Q. — a s t a t e standard t h a t we — t h a t the 

Commission must protect? 
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A. There i s . 

Q. And we have c h l o r i d e i n d r i l l i n g wastes, c o r r e c t ? 

A. Yes, t h a t ' s c o r r e c t . 

Q. And c h l o r i d e i s a conservative t r a c e r as w e l l , 

f o r determining contaminant m i g r a t i o n i n t o groundwater, so 

why wouldn't we be looking at c h l o r i d e , then? 

A. That i s a l e g i t i m a t e t h i n g i f the Commission 

t h i n k s t h a t c h l o r i d e i s the metric. 

I'm j u s t saying t h a t as I look a t i t , I don't 

f i n d r e a l value i n a c h l o r i d e measurement. 

Q. So you would f i n d value i n using sodium as a 

measure of contaminant m i g r a t i o n , as a t r a c e r ? 

A. No, I'm no t a l k i n g about contaminant m i g r a t i o n , 

because contaminant — 

Q. Well, t h a t ' s where I have some — I know — keep 

g e t t i n g confused, because we're lo o k i n g a t — one of our 

main goals as an agency i s t o p r o t e c t water q u a l i t y — 

A. Yes. 

Q. — i n terms of the environmental r e g u l a t i o n s t h a t 

are adopted by the — 

A. Yeah. 

Q. — the Commission. 

A. But you already know t h a t c h l o r i d e i s chosen 

because i t goes r i g h t w i t h the water f r o n t . Okay? The 

contaminants t h a t we're t a l k i n g about are delayed i n t h e i r 
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passage through the s o i l f o r a v a r i e t y of reasons, and they 

w i l l impact long a f t e r c h l o r i d e has already h i t 

groundwater. 

Q. E s p e c i a l l y sodium. 

A. Okay, sodium, okay? Benzene, same t h i n g . 

Toluene, same t h i n g , you know. And so t h a t we — as we 

migrate through the s o i l we get a chromatographic 

separation of a l l these contaminants, okay? Chloride gives 

us an idea of how soon t h a t f r o n t , w a t e r f r o n t , has h i t the 

groundwater. Okay? Everything else i s now timed and 

delayed f o r , you know, i t s m i g r a t i o n down t o t h a t 

groundwater l e v e l . 

Q. Right. 

A. So f o r t h a t purpose, c h l o r i d e i s g r e a t . Okay? 

Now, what are the contaminants t h a t you're 

concerned about? You know, a l l I'm saying i s , sodium i s 

one of them. That's the one I'm concerned about, okay? 

Sodium i s one of them, and i t ' s t r a i l i n g behind t h a t 

c h l o r i d e plume. 

Q. I agree w i t h you. 

A. Okay. And t h a t ' s a l l I'm r e a l l y — 

Q. What confused me when you make a statement t h a t I 

don't understand what i t ' s being used f o r because you j u s t 

explained t h a t you understand now what i t ' s being used f o r , 

so you are confusing me i n your statements, t h a t ' s — 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4329 

A. Yeah, I'm sorry. That h i s t o r i c a l l y has been what 

c h l o r i d e has been used f o r , i s t o t r a c e t h a t w a t e r f r o n t . 

Q. And wh i l e — since we're k i n d of on the 

standards, a t one p o i n t you made a statement t h a t the WQCC 

s t a f f was not sure of why we have the standards, the WQCC 

standards. What are you r e f e r r i n g to? 

A. They know why we have the standards. They don't 

know — the person t h a t we t a l k e d t o i s one of t h e i r 

younger s t a f f . Okay? She t o l d us t h a t she went by — went 

and surveyed a l l the people t h a t she could t h i n k o f , t o t r y 

t o f i g u r e out where they came from, and t h a t agency memory 

apparently has r e t i r e d or gone. Okay? 

I take a look at the — t h i s p a r t i c u l a r 

c r i t e r i o n , 3101, and I f i n d t h a t some of the c r i t e r i a are 

less s t r i n g e n t than f e d e r a l g u i d e l i n e s , MCLs f o r example, 

some of them are more s t r i n g e n t . Okay? So how i s t h a t ? 

And what concerns me i s t h a t OCD has apparently 

adopted the c r i t e r i a now set by WQCC, and I'm not even sure 

t h a t WQCC's standards are up t o date, and because some of 

them are less s t r i n g e n t than f e d e r a l g u i d e l i n e s , I'm not 

sure t h a t they are appropriate. 

Q. Well, I would agree w i t h you. But you also 

understand, I t h i n k — F i r s t of a l l , your statement — 

There i s no s t a f f of the WQCC, do you understand t h a t ? 

A. I have no idea. A l l I'm t r y i n g t o do i s , I have 
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a t a b l e t h a t has c r i t e r i a , and — because when we s t a r t e d 

t o take a look a t the c r i t e r i a we had questions about t h e i r 

being up t o date, we c a l l e d the WQCC t o f i n d out, w e l l , 

what's the source of t h i s , when was t h i s l a s t updated, and 

how were they developed? Because i t d i d n ' t correspond t o 

MCLs, or the cu r r e n t l i s t of MCLs. 

Q. But the WQCC has no s t a f f , so I guess I don't 

understand. Did you contact someone i n the Environment 

Department? You d i d n ' t contact — the WQCC i s a commission 

of the s t a t e — 

A. Yes. 

Q. — i t ' s made up of the heads of agencies. There 

i s no s t a f f of the WQCC. They have no s t a f f and no budget. 

A. Well, I don't know the r e g u l a t o r y procedure or 

the o r g a n i z a t i o n . A l l I — I asked my s t a f f t o contact and 

t r a c k i t down as best they could. Okay? The contacted 

somebody somewhere a t WQCC t o t r y t o i d e n t i f y j u s t what the 

source of these numbers were. Okay? 

You know, and I'm not r e a l l y sure t h a t t h a t ' s a l l 

t h a t r e l e v a n t . A l l I'm saying i s t h a t the WQCC c r i t e r i a , 

you know, may be something t h a t OCD wants t o take a look 

a t . They can adopt i t or — but I'm concerned t h a t we've 

got a s t a t e c r i t e r i o n t h a t i s less s t r i n g e n t than the 

f e d e r a l c r i t e r i o n . 

And I'm sorr y , I don't remember which one i t was, 
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but — 

Q. Well, benzene i s one example. The s t a t e standard 

f o r benzene i s 10 micrograms per l i t e r , and the f e d e r a l MCL 

i s 5. So there's a l o t of examples. I mean, the WQCC 

standards were adopted i n 1977 based upon the r i s k 

assessments t h a t were done a t t h a t time. 

Admittedly, they have not been updated, and i t ' s 

been a p o i n t of c r i t i c i s m of mine f o r a long time as w e l l . 

They do need t o be updated. 

A. Yeah. 

Q. And the Department, I know, has been l o o k i n g a t 

t h a t f o r some time; they j u s t don't have the a b i l i t y t o 

h i r e t o x i c o l o g i s t s t o do t h a t review. 

A. Right. 

Q. But I was j u s t a l i t t l e concerned when you s t a r t 

making statements t h a t the s t a t e doesn't know where t h e i r 

standards came from, so — 

A. I'm j u s t r e p o r t i n g what my s t a f f r e p o r t e d t o me. 

Q. From t a l k i n g w i t h a j u n i o r member of some 

unknown — 

A. Yeah, which i s why I brought i t up here. I mean, 

i t was a j u n i o r member, c l e a r l y a j u n i o r member. But as 

best we could determine, the agency's — what I normally 

would c a l l a corporate memory has been l o s t here. So I 

j u s t want t o r a i s e i t so t h a t OCD i s aware of i t as w e l l , 
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because OCD has j u s t , you know, proposed t o adopt those 

c r i t e r i a . 

Q. And they might have — your s t a f f might have 

g o t t e n a d i f f e r e n t answer i f they a c t u a l l y had found 

appropriate people t o t a l k t o , then, w i t h i n the — 

A. That's r i g h t . 

Q. — the s t a t e , then, so — 

A. Yeah, t h a t could very w e l l be. 

But again, my concern i s t h a t some of the 

c r i t e r i a are less s t r i n g e n t than the f e d e r a l c r i t e r i a . But 

i n t h i s rulemaking, they're being adopted. 

Q. Well, do you know i f the Water Q u a l i t y Control 

Commission i s the s t a t e r e g u l a t o r y a u t h o r i t y under the — 

f o r s e t t i n g water q u a l i t y standards i n the state? 

A. That's my understanding, t h a t ' s my understanding. 

I mean, I know why they were adopted and why — and — but 

l i k e you say, they were adopted i n 1977, and they haven't 

been kept up t o date. And a l l I want t o do i s make sure 

t h a t the Commissioners know t h a t t h a t ' s the case. 

Q. But your concerns were using them — i t sounds 

l i k e you have an issue, and you should be t a k i n g i t up w i t h 

the — w i t h standards, you should be t a k i n g i t up w i t h the 

Water Q u a l i t y Control Commission. 

A. I f t h a t were my charge, I would do t h a t . 

Q. Just give me a second here. 
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A. Okay. 

Q. We've covered — some of t h i s . 

I guess w e ' l l come down j u s t t o l o o k i n g a t your 

a l t e r n a t i v e r i s k and consequences. 

So what you're a c t u a l l y presenting here i s n ' t — 

make sure I understand what you're presenting. This i s n ' t 

r e a l l y a r i s k a n a l y s i s . I see i n the — I don't — i t ' s 

hard t o say, I guess i t ' s your f i r s t s l i d e under thoughts 

from a r i s k perspective. 

So what t h i s i s i s k i n d of a — i t ' s a summary of 

your risk-based decisions and then consequences of the 

ac t i o n s . But I see t h i s one t h i r d b u l l e t t h a t says you're 

doing t h i s study t h a t ' s e v a l u a t i n g the consequences. 

This i s n ' t a l l j u s t r i s k assessment, t h i s i s — 

r i s k assessment i s looking a t — 

A. This a c t u a l l y — 

Q. — t y p i c a l l y l o o king a t t h r e a t s t o the p u b l i c 

h e a l t h , c o r r e c t ? 

A. Much broader than t h a t , but — depending on the 

type of r i s k assessment. But t h i s s e c t i o n here r e a l l y i s 

more of a discussion about r i s k management, okay? And — 

Q. Okay. 

A. — you know, we're t r y i n g — I get asked about 

a l l t he time. 

But I thought i t was important t o make the p o i n t 
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t h a t any d e c i s i o n has consequences. Some of the 

consequences are b e n e f i c i a l , and some are adverse. And so 

the p o i n t here was t h a t there are a number of t h i n g s t h a t 

were g i v i n g me concern about the proposed r u l e , okay? 

WQCC, t h a t s o r t of t h i n g . 

At the end of the day, I t h i n k t h a t the s t a t e — 

the people of the State of New Mexico deserve t o have a 

r u l e t h a t i s w e l l conceived, w e l l thought through, and one 

of the t h i n g s t h a t I hadn't seen i n any of the dis c u s s i o n 

were a l t e r n a t i v e consequences. Okay? And so I wanted t o 

b r i n g t h a t up here. 

The i n d u s t r y sponsored s t u d i e s , I've c i t e d them 

i n here. You know, l i k e I say, we can qu i b b l e about the 

numbers and the assumptions t h a t we made and so on, but 

nonetheless the decisions t h a t are going t o be reached w i t h 

regard t o t h i s r u l e are going t o have consequences, and 

they're not going t o be zero. And I j u s t wanted t o make 

sure t h a t i t was r a i s e d as p a r t of the dis c u s s i o n here. 

Q. Well, I guess I can f o l l o w up, I t h i n k , as t o 

what some of the discussion was yesterday. A l o t of the 

l i k e l y consequences revolves around t r u c k t r a f f i c , c o r r e c t ? 

A. That's the data t h a t I saw i n the i n d u s t r y 

a n a l y s i s , t h a t ' s c o r r e c t . 

Q. And the i n d u s t r y i s g r e a t l y concerned about the 

increase i n t r u c k t r a f f i c , correct? 
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A. That's my impression from the comments I've 

heard. 

Q. Well, i t ' s , I t h i n k , what you were pres e n t i n g 

here as w e l l . 

A. Yeah, a l l I'm doing here i s j u s t simply saying, 

these are some of the adverse consequences t h a t i n the 

i n d u s t r y r e p o r t s were r a i s e d . Okay? 

But I mean, other consequences t h a t I haven't 

r a i s e d i s , the s t a t e has a f i n i t e budget. Okay? And 

c e r t a i n amounts w i l l go t o OCD and t h e i r programs, c e r t a i n 

amounts w i l l go t o funding h e a l t h p o l i c y and so on. Okay? 

I want t o make sure t h a t we understand t h a t when 

you're t a l k i n g about a l l o c a t i o n of resources t h e r e are 

consequences i n areas where we have not r e a l l y thought 

through, and I hadn't heard t h a t k i n d of t h i n k i n g i n any of 

the discussions w i t h regard t o the p i t r u l e here. So my 

p o i n t i s — 

Q. Well, I'm j u s t f o l l o w i n g along w i t h what you've 

got, because I ' d look at t h i s as what you're p r e s e n t i n g i s 

your conclusions t h a t you have based — you have made based 

upon — assuming the work of others, because you're not an 

economist, you're not a petroleum engineer, you're not a 

h y d r o l o g i s t , e t cetera, or r e s e r v o i r . 

You're basing — but you're presenting t o us 

conclusions based upon the work of other i n d u s t r y experts 
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here, c o r r e c t ? 

A. Yeah, yeah. But again, my p o i n t i s , I deal w i t h 

r i s k management, okay? Not only r i s k assessment but r i s k 

management — 

Q. Right, I understand. 

A. — and deal a l o t w i t h r e g u l a t o r y programs. 

Okay? And so a l l I'm saying i s t h a t , you know, l e t ' s make 

sure t h a t f i r s t of a l l what we're t r y i n g t o achieve, okay?, 

and understand t h a t any decis i o n we make t o achieve t h a t 

w i l l have consequences i n other areas. 

And a l l I'm doing i s t a k i n g the data from the 

i n d u s t r y r e p o r t s and saying here are some examples. Okay? 

These are not a l l of them. 

Q. Well, you're doing more than g i v i n g examples, 

you're making conclusions based upon — t h a t ' s what I see, 

t h a t ' s — Correct? 

A. Well, they're not my conclusions, I guess, but 

they are examples of adverse impacts, and b e n e f i c i a l 

impact. 

Q. Well, I agree, but what you're doing i s , you're 

p r e s e n t i n g conclusions of the o v e r a l l i n d u s t r y experts t h a t 

you have been working w i t h i n t h i s ; i s n ' t t h a t c o r r e c t ? 

A. Well, I'm c i t i n g t h e i r conclusions, yeah. 

Q. Okay. And j u s t g e t t i n g back t o my o r i g i n a l 

question, the t r u c k t r a f f i c was — i s a major issue f o r 
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i n d u s t r y ; i s t h a t correct? 

A. That's my understanding, yes. 

Q. And so i f we s t a r t l o o k i n g a t t h i n g s on a r i s k -

management basis, should we be concerned about l i m i t i n g 

d r i l l i n g a c t i v i t y i n the f u t u r e i f we get a l a r g e increase 

i n d r i l l r i g s w i t h the p r i c e of n a t u r a l gas, i r r e g a r d l e s s 

of t h i s r u l e , should we s t a r t l o o k i n g a t problems w i t h dust 

and t r u c k t r a f f i c , f a t a l i t i e s ? Should the Commission be 

considering t h a t i n a l l o w i n g — making allowances f o r 

a d d i t i o n a l d r i l l i n g i n the — say the San Juan Basin, f o r 

example? 

A. Well, I would submit t h a t you a c t u a l l y already 

are, whether you — whether you do i t i n a — you know, 

i g n o r i n g the issue or whether you do i t as a d i r e c t 

c o n s i d e r a t i o n of i t . You're — already you're co n s i d e r i n g 

i t . 

That d i d n ' t make sense, d i d i t ? 

Q. No. 

A. Let me t r y t h a t again. 

(Laughter) 

A. Whether you — whether you do t h a t i n a way t h a t 

i s d i r e c t and formal and w r i t t e n and f u l l y v i s i b l e and 

transparent t o the community, you know, i s a d e c i s i o n of 

procedure, I t h i n k , f o r you. But regardless, these are 

e f f e c t s . So whether you're — whether you're open about i t 
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or not, you're going t o have impacts t o these areas, a t 

l e a s t . 

Q. Well, a t l e a s t t o my knowledge, the Commission or 

the D i v i s i o n has never placed any l i m i t a t i o n s on new 

d r i l l i n g due t o t r u c k t r a f f i c , according t o — i f I f o l l o w 

the l o g i c of what's going on here, the Commission should do 

t h a t i n the f u t u r e , i f we have new d r i l l i n g i n the San Juan 

Basin? 

A. Well, what I'm hearing i n the d i s c u s s i o n i s , you 

already are. You're t a l k i n g about a need f o r perhaps 

treatment f a c i l i t i e s i n the northwest, you're t a l k i n g about 

perhaps accessing the Environmental Department's waste 

f a c i l i t i e s . So I mean, you're already doing t h a t . 

Q. Where are we already doing t h a t f o r r e g u l a t i n g 

the amount of t r u c k t r a f f i c i n the o i l and gas i n d u s t r y ? 

A. I don't know, but a l l I'm saying i s , I t h i n k t h a t 

from — I thought the discussions here, a t l e a s t what I'm 

hearing i n t a l k i n g t o various people, have included those 

kinds of concepts. 

Q. Well, i n d u s t r y has done t h a t , and maybe you can 

p o i n t out t o me where t h a t ' s been done i n the past. 

A. I'm probably speaking out of hand, I'm doing a 

second — second-hand r e p o r t . 

But nonetheless, you know, I t h i n k t h a t those are 

issues t h a t w i l l need t o be addressed. You know, whether 
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the Commission and the OCD chooses t o do so, I guess, i s a 

matter of p o l i c y and procedure. 

Q. But what I seem t o be hearing i s the i n d u s t r y i s 

recommending t h a t we r e g u l a t e e s s e n t i a l l y the amount of 

t r u c k t r a f f i c i n the o i l f i e l d i n d u s t r y , because they have a 

great concern over the amount of t r u c k t r a f f i c t h a t ' s going 

t o occur from t h i s . 

But i f I take the r e l a t i o n s h i p here, i t seems 

l i k e t h a t would also apply t o t r u c k t r a f f i c i n the i n d u s t r y 

i n general, and t h a t we should be r e g u l a t i n g the amount of 

t r u c k t r a f f i c , f a t a l i t i e s , dust emissions, C02, carbon 

monoxide, e f f e c t s t h a t are o c c u r r i n g as w e l l from t r u c k 

t r a f f i c i n the o i l and gas i n d u s t r y . That's what I'm 

hearing from your testimony and from others. 

A. Yeah. Well, I'm going t o make a couple of 

comments. You know, I t h i n k t h a t these s o r t s of e f f e c t s 

are i nherent i n the proposed r u l e . Okay? 

The second t h i n g I ' d l i k e t o c l a r i f y i s t h a t my 

j o b i s not t o advocate f o r the i n d u s t r y . I was r e t a i n e d t o 

g i v e my best advice t o the i n d u s t r y group and t o t e s t i f y 

here t o give you my best a p p r e c i a t i o n of the s i t u a t i o n , the 

issues and the science. 

I've t r i e d t o repeat, you know, i n my testimony, 

t h a t I'm not here t o make the decisions f o r you, nor t o — 

but a c t u a l l y j u s t simply t o r a i s e issues, and — as I see 
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i t , and t o make sure t h a t I give you my best advice and 

observations so t h a t you can make your d e c i s i o n s . 

So I know you're asking me, doesn't the i n d u s t r y 

want t h i s ? And I can say, w e l l , yes, I've heard t h a t 

t h a t ' s probably the i n d u s t r y viewpoint. But i t ' s not my 

jo b t o argue on behalf of the i n d u s t r y t h a t these are the 

t h i n g s t h a t you need t o consider. A l l I'm doing i s g i v i n g 

you my best advice as t o what I t h i n k the issues are and 

some of the t h i n g s t h a t I'm seeing and not seeing i n the 

process of our — 

Q. But i t seems t o me what you're — w e l l , you are 

rep r e s e n t i n g i n d u s t r y , you're here r e p r e s e n t i n g — 

A. Right. 

Q. — the i n d u s t r y committee. 

A. I am being r e t a i n e d by the i n d u s t r y committee. 

But the charge t h a t I was given was not t o take t h e i r 

p o s i t i o n and t o t r y t o j u s t i f y i t . My j o b was t o give them 

my best e v a l u a t i o n of the data and advice on how t o c o l l e c t 

those data and then r e f l e c t t h a t here. 

Q. But everything t h a t you have i n here — the only 

a c t u a l work t h a t you conducted was the r i s k assessment f o r 

p r o t e c t i o n of p u b l i c h e a l t h , correct? 

A. That's r i g h t , t h a t ' s r i g h t . I b r i n g t h a t 

e v a l u a t i o n , as w e l l as my experience i n the r i s k -

assessment, r i s k - e v a l u a t i o n and risk-management areas, as 
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w e l l as my experience i n r e g u l a t o r y development. 

Q. And then when you come down t o r i s k management, 

you're j u s t p r o v i d i n g a summary of the i n d u s t r y p o s i t i o n , 

then? 

A. I t h i n k the i n d u s t r y has been app r o p r i a t e t o 

i d e n t i f y these as consequences. Okay? 

But again, my p o i n t was not t o give v a l i d i t y t o 

t h e i r numbers or anything l i k e t h a t . My p o i n t was simply 

t o r a i s e here t h a t there are consequences t h a t ought t o be 

considered as p a r t of t h i s process. 

Q. Well, I t h i n k we a l l agree there's consequences 

as p a r t of any a c t i o n . But when I look a t t h i s , you're 

t e l l i n g me t h a t you're not advancing a p o s i t i o n t h a t i s 

d i r e c t l y i n your document. 

A. No, I am advancing the conclusions i n my 

document. There are adverse consequences, some of which 

in c l u d e these. 

Q. Which are those i d e n t i f i e d — 

A. Yeah, abs o l u t e l y . 

Q. — by industry? 

A. Absolutely. 

Q. Okay. 

A. But I w i l l — I w i l l also t e l l you where I see 

good t h i n g s i n terms of the t h i n g s , and I ' l l t e l l you when 

I see bad t h i n g s . Okay? I'm concerned about sodium, 
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sodium c h l o r i d e . Okay? That's the one issue t h a t I see 

t h a t i s c l e a r l y an issue here. 

Q. Right, I t h i n k we t a l k e d about t h a t . 

A. Right. 

(Laughter) 

Q. Well, I guess and then advancing the p o s i t i o n s , 

t h a t I come down t o the a l t e r n a t e r i s k consequences, and 

you're e s t i m a t i n g t h a t the new r u l e w i l l provide $50 

m i l l i o n more per year i n compliance cost. And where does 

t h a t number come from? 

A. That's from Daniel B. Stephens' r e p o r t . 

Q. And t h a t ' s based upon — were you here f o r the 

testimony from the Daniel B. Stephens witness on t h a t ? 

A. I heard the l a t t e r p a r t s of Mr. Pease's 

testimony. 

Q. And h i s numbers are based upon t r u c k i n g a l l the 

waste from northwestern New Mexico down t o southeastern New 

Mexico? 

A. That's what I heard. 

Q. And he d i d not account f o r waste d i s p o s a l 

f a c i l i t i e s i n the San Juan Basin? 

A. That's what I heard. 

Q. So then t h a t ' s a flawed — flawed number t h a t ' s 

been provided? 

A. Well, I — l i k e I say, I can't comment on a l l of 

STEVEN T. 
(505) 

BRENNER, CCR 
989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4343 

t h a t because I don't have the sources of h i s data e i t h e r . 

But I t h i n k t h a t the i n d u s t r y was c o r r e c t a t p o i n t i n g these 

issues out. Whether the numbers are accurate or not, I 

can't comment. 

Q. Well, i t ' s more than j u s t the numbers are 

c o r r e c t , i t ' s whether the statements t h a t are made are 

c o r r e c t , t h a t t here i s no disposal f a c i l i t i e s i n the south-

— i n the northwestern p a r t of the s t a t e . More than j u s t 

the numbers. 

A. Again, I can't comment. 

Q. And then I'm down on your conclusions here, where 

you're t a l k i n g about OCD — based on t h e i r proposed 

language, OCD's primary concern i s odor and t a s t e impacts 

on groundwater. What are you basing t h a t upon? 

I t ' s i n the f i r s t — w i t h i n the f i r s t b u l l e t of 

your conclusions. 

A. Yeah, the p o i n t I wanted t o make i s t h a t w i t h o u t 

a very c l e a r statement of what i t i s t h a t i s concern, you 

know, j u s t reading what the r u l e i s t r y i n g t o achieve and 

what — the c o n s t i t u e n t s t h a t are d r i v i n g the a c t i o n s t h a t 

are being taken, t h a t , you know, the a n a l y t i c a l data say 

t h a t i t ' s not h e a l t h - d r i v e n . Okay? 

Therefore, what i s i t ? 

And as I look a t i t , i t ' s p a l a t a b i l i t y from 

sodium c h l o r i d e , and i t ' s p o s s i b i l i t y of TPH s t a i n i n g s o i l 
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or perhaps soluble p a r t s of TPH g e t t i n g t o groundwater and 

a f f e c t i n g — adversely a f f e c t i n g the t a s t e of water, t a s t e 

and odor of water. 

Q. Well, I guess I come back t o , again, t h i s 

discussion we had before. We have s p e c i f i c standards i n 

water q u a l i t y t h a t we are req u i r e d t o maintain. 

A. Correct, c o r r e c t . And i f t h a t i s the o b j e c t i v e , 

t h a t ' s f i n e . Let's j u s t make sure t h a t i t ' s up f r o n t , t h a t 

t h a t ' s the o b j e c t i v e . Okay? 

As I take a look a t the c o n s t i t u e n t s of concern 

here, I'm l e f t w i t h the conclusion t h a t what we're a l l 

doing r i g h t here i s t a l k i n g about the program t o prevent 

impacts on the s t a i n i n g of the s o i l and the odor and t a s t e 

of the water. 

Are we sure i t ' s r e a l l y worth the cost? 

Q. And what do you base t h a t conclusion upon? 

A. I don't see anything else t h a t ' s d r i v i n g t h a t 

concern. Okay? Other than the f a c t t h a t we have e x i s t i n g 

r e g u l a t i o n s , and we c e r t a i n l y want t o enforce those. 

Q. So i s n ' t t h a t the d r i v i n g f o r c e of what we're 

doing — 

A. Well — 

Q. — i s p r o t e c t i n g — 

A. — you can — 

Q. — e x i s t i n g water q u a l i t y standards — 
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A. I don't t h i n k so. 

Q. — i n the state? 

A. I t h i n k t h a t what you're r e a l l y t r y i n g t o do i s 

p r o t e c t the p u b l i c h e a l t h , you're t r y i n g t o p r o t e c t the 

environment and so on, and whether your r e g u l a t i o n s achieve 

t h a t , I t h i n k , i s always a question t h a t needs t o be r e ­

evaluated. Okay? 

Here we're t a l k i n g about an e n t i r e r e g u l a t o r y 

program. I t ' s going t o r e q u i r e enforcement, i t ' s going t o 

r e q u i r e compliance. Let's make sure we know e x a c t l y what 

we're t r y i n g t o achieve. No matter what the r e g u l a t i o n s 

were 10 years ago or i n 1987 or '77, you know, l e t ' s make 

sure t h a t they are up t o date, they r e f l e c t the c u r r e n t 

understanding, and they are achieving what we wanted t o 

achieve back i n '77, t h a t they are doing the j o b f o r us now 

and w i l l continue t o do so i n the f u t u r e . 

Q. Yes, but again, you're coming back t o the 

argument t h a t you don't t h i n k the standards are 

app r o p r i a t e , and t h a t ' s f i n e , but t h a t ' s not a basis f o r 

making statements t h a t the OCD's primary concern i s odor 

and t a s t e impacts on groundwater. 

A. Well, a l l I can t e l l you i s t h a t , having looked 

a t a l l the data — and I've spent a l o t of time l o o k i n g a t 

the data t h a t we've got a v a i l a b l e as t o what's i n these 

p i t s — I come t o the conclusion t h a t the only t h i n g we're 
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achieving here i s , we're p r o t e c t i n g odor and t a s t e of water 

and s t a i n i n g the s o i l . 

And t h a t ' s a t e r r i b l e statement. 

And I've looked a t a l o t of s i t e s around the 

world. 

Q. And so we're not p r o t e c t i n g e x i s t i n g water 

q u a l i t y f o r the standards t h a t have been adopted by the 

State of New Mexico? 

A. What are you p r o t e c t i n g i t from? I'm l o o k i n g a t 

the data f o r these p a r t i c u l a r p i t s . Okay? What i s i t i n 

these p i t s t h a t are r e a l l y g i v i n g you concern? 

Q. And I t h i n k we — 

A. That's — We k i n d of go around. I mean, i t ' s 

k i n d of the r e g u l a t o r y viewpoint, as opposed t o my 

c o n s u l t i n g viewpoint, I t h i n k . 

You know, i t ' s — t h a t ' s — but u l t i m a t e l y as the 

cons u l t a n t where I've t a l k e d t o both i n d u s t r y and I t a l k e d 

t o the r e g u l a t o r y people and I t a l k e d t o a l l d i f f e r e n t 

kinds of groups, you know, I continue t o have t o make the 

e v a l u a t i o n as t o , w e l l , what i s i t t h a t we're t r y i n g t o 

achieve here, and how do we best do t h a t ? Okay? 

And there are times when I w i l l develop an 

e n t i r e l y new approach t h a t nobody's ever seen before, and 

I ' l l advance i t t o the agency and say, This appears t o be 

the best s i t u a t i o n , the best way t o deal w i t h t h i s 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4347 

p a r t i c u l a r , you know, s i t e or contaminant. 

Q. Well, have you ever — 

A. And I — And a l l I'm saying i s t h a t we ought t o 

be doing the same t h i n g here. As best I can t e l l from a l l 

the data t h a t I've looked a t , we're p r o t e c t i n g odor and 

t a s t e and s t a i n i n g . 

Q. Have you ever t a l k e d t o OCD about what th e y ' r e 

t r y i n g t o accomplish w i t h these re g u l a t i o n s ? 

A. Yes. 

Q. And t h a t ' s a l l you can come away w i t h , i s t h a t 

t h ey're p r o t e c t i n g odor and t a s t e of groundwater? 

A. No, t h a t ' s my conclusion. 

Q. Okay. 

A. That's my conclusion. 

Q. And I come down t o the second b u l l e t i n your 

conclusion, i t t a l k s about the transference of r i s k . 

A. I'm so r r y , where are you? 

Q. On the same page, does the OCD proposed p i t r u l e 

reduce a c t u a l r i s k ? And i t t a l k s about t r a n s f e r r i n g the 

r i s k . 

A. Yes. 

Q. And so i s i t your testimony — I guess, are you 

j u s t summarizing t h i s aspect of r i s k r e l a t e d t o — j u s t t o 

the s o i l exposure, because you're — eve r y t h i n g else you're 

doing i s based upon the conclusions of a l l the other 
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1 witnesses, right? You're j u s t summarizing — 

2 A. Yeah. 

3 Q. — t h e i r testimony? 

4 A. When I take a look here — Like I said, the one 

5 constituent that I've got concern about i s sodium chloride, 

6 i s the s a l t . Okay? 

7 And when I take a look at that , you know, 

8 everything i n my experience says that what we're r e a l l y 

9 concerned about there i s the mass of sodium chloride t h a t , 

10 i f p o t e n t i a l l y released, could impact on something l i k e 

11 groundwater. Okay? Odor and taste. Not odor, but taste, 

12 you know, p a l a t a b i l i t y . Okay? 

13 And so essentially as I read the r u l e and 

14 evaluate what i t — what the implications are, the closure 

15 i n place with small volumes and small amounts of sodium 

16 chloride i s going to be replaced by making large p i t s that 

17 contain sodium chloride but greater — much greater mass of 

18 sodium chloride. 

19 I f a release occurs, that mass w i l l impact — 

20 w i l l have a much more serious impact on groundwater than 

21 the small p i t . 

22 Q. Well, at the same time the larger f a c i l i t y i s 

23 b u i l t with much greater environmental protections than i s 

24 given t o an in-place b u r i a l where the thing's j u s t covered 

25 up; i s n ' t that correct? 
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1 A. I t could very w e l l be, could very w e l l be. I'm 

2 l o o k i n g a t a t some p o i n t there w i l l be a membrane f a i l u r e . 

3 Okay? At some p o i n t there w i l l be a release. Okay? 

4 And the question i s , i f t h a t ' s the case, then are 

5 we going t o need t o — What actions are we going t o take? 

6 Q. Well, do you understand, these f a c i l i t i e s are 

7 doubl e - l i n e d , leak d e t e c t i o n , they have a l l kinds of 

8 m o n i t o r i n g and other requirements associated w i t h them? 

9 A. And a l l I'm saying i s t h a t the l i n i n g w i l l f a i l . 

10 Q. And so you — 

11 A. I t may be a hundred years from now, but t h a t 

12 l i n i n g w i l l f a i l . Now the question i s , what are you going 

13 t o do w i t h t h a t huge mass of sodium c h l o r i d e moving toward 

14 the groundwater? 

15 Q. And you t h i n k a f a c i l i t y w i t h more environmental 

16 c o n t r o l s has a higher r i s k than a f a c i l i t y w i t h no 

17 c o n t r o l s ? 

18 A. No, not r i s k . I'm saying the r i s k i s 100 

19 percent, i n both cases. I t ' s a matter of the impact. 

20 Q. So engineering c o n t r o l s — 

21 A. And the size of the impact — 

22 Q. — have no bearing — engineering c o n t r o l s have 

23 no bearing upon r i s k ? 

24 A. They do, but i f the membranes are i n t a c t f o r the 

25 small p i t s you've got the same e f f e c t . I mean, you've j u s t 
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got the same c o n t r o l , except t h a t you do not have the 

underground, you know, f l u i d c o l l e c t i o n or t h i n g s l i k e 

t h a t . 

I n theory, i f you've got an i n t a c t membrane, 

you're not g e t t i n g the s a l t out. 

Q. Are you t e l l i n g me t h a t the — an in - p l a c e b u r i a l 

has the same engineering c o n t r o l s as a — 

A. No, I'm not. I'm saying from the p r a c t i c a l 

v iewpoint of s a l t — con t a i n i n g s a l t w i t h i n the p i t , i f 

you've got a membrane and i t ' s i n t a c t , then you've got no 

m i g r a t i o n of s a l t out of t h a t p i t , r i g h t ? Okay? And 

t h a t ' s the same f o r a commercial — OCD-approved commercial 

f a c i l i t y and the same f o r the small p i t s on s i t e . Okay? 

I t ' s not u n t i l the membrane f a i l s t h a t we s t a r t t o see a 

release. 

Q. Yes, but i f a membrane f a i l s and you have 

engineering — other engineering c o n t r o l s i n place, then 

you have less r i s k than you do from a s i n g l e l i n e r t h a t ' s 

s i t t i n g out t h e r e ; i s n ' t t h a t correct? 

A. What other engineering c o n t r o l s have you got t h a t 

are now r e t a i n i n g t h a t s a l t ? 

Q. Well, you have a double-lined f a c i l i t y and leak 

d e t e c t i o n — 

A. I f the membrane f a i l s , what — you know, and 

you're g e t t i n g a release, what other c o n t r o l have you got 
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t h e r e t h a t — 

Q. I f you have a leak i n the primary l i n e r , what 

happens? 

A. You've got a secondary l i n e r . But now you — 

both of them are 75 or 100 years o l d , and they now s t a r t t o 

f a i l . Okay? 

I don't — I don't doubt t h a t you've got a l l 

these nice engineering c o n t r o l s so t h a t f o r the f i r s t 75 

years or so t h e y ' l l be f i n e . But a t some p o i n t we're going 

t o have a p h y s i c a l f a i l u r e of the l i n e r , I'm saying, and a 

release. 

And a l l I'm saying here i s t h a t what we've 

managed t o do i s t r a n s f e r the r i s k from the smaller c e l l s 

i n t o a very l a r g e c e l l . And I've not gone through a l l the 

engineering t h i n k i n g about what we're going t o do a t t h a t 

p o i n t , but a t some p o i n t we're going t o have a release from 

both types of — both s i t u a t i o n s . 

Q. Well, w e ' l l j u s t have t o disagree on t h a t . 

You seem t o be saying then, t o o , t h a t you can 

have one f a c i l i t y which has more of a l i m i t e d p o t e n t i a l f o r 

impacts, even though i t has a l a r g e r mass of contaminants, 

c o r r e c t ? 

A. Are you t a l k i n g about the commercial f a c i l i t y ? 

Q. Yes, commercial f a c i l i t y — 

A. Yes. 
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Q. — has a l a r g e r mass of contaminants, and you 

have one of those, so you 

A. Right. 

Q. — have — versus a thousand — 

A. Correct. 

Q. — other l o c a t i o n s . 

A. (Nods) 

Q. And you believe t h a t large numbers of l a n d f i l l s 

i s a lower r i s k than a s i n g l e l a n d f i l l ? 

A. I t h i n k t h a t t h a t needs t o be considered. 

Q. I agree t h a t i t needs t o be considered. 

Coming t o your next page i n your conclusions — 

A. Uh-huh. 

Q. — I t h i n k I went i n t o t h i s a l o t , but I j u s t — 

i n the t h i r d b u l l e t down i t t a l k s about greenhouse gas 

emissions. And t h a t ' s a b i g concern, I guess, because 

i n d u s t r y i s r e a l concerned about g l o b a l warming? 

A. A l l I can t e l l you i s t h a t t h i s one of the t h i n g s 

t h a t was l i s t e d i n the D.B. Stephens r e p o r t — 

Q. So i s i t — 

A. — and i t — 

Q. — then, t h a t i n d u s t r y — 

A. — w i l l be — 

Q. — has a large concern about g l o b a l warming? 

A. I can only t e l l you t h a t t h i s was one of the 
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t h i n g s t h a t was i n the r e p o r t . I f t h a t r e f l e c t s an 

i n d u s t r y concern about g l o b a l warming, then I guess they're 

concerned about g l o b a l warming. 

Q. And I come down a couple s l i d e s l a t e r , you t a l k 

about the — i n your conclusions, the — i t doesn't have a 

number on i t . I t says — a t the top i t says, Proposed 

i n d u s t r y approach provides s i m i l a r b e n e f i t s a t less cost. 

, A. Right. 

Q. And d i r e c t exposure r i s k s , you have down t h e r e on 

one of the b u l l e t s i s , D i r e c t exposure r i s k s ( r e s i d e n t i a l 

and c o n s t r u c t i o n ) are de minimis f o r o n s i t e p i t c l o s u r e . 

How i s — how i s t h a t conclusion derived? 

A. Well, as I t o l d you, going through a l l the data 

my conclusion i s t h a t there's r e a l l y not a h e a l t h - d r i v e n 

cause here. Okay? Because I look a t the d i r e c t exposure 

p o t e n t i a l of somebody ev e n t u a l l y i n the f u t u r e b u i l d i n g a 

house over these areas. 

I don't see e i t h e r i n the c o n s t r u c t i o n or the 

r e s i d e n t who l i v e s there f o r 30 years — I don't see a — a 

h e a l t h r i s k from the data t h a t we've looked a t . 

Q. So are you basing t h a t on the idea t h a t nobody 

w i l l b u i l d a house over i t ? 

A. No, I said even i f they d i d , the r i s k s are de 

minimis. 

Q. Because we have had instances of p i t s — houses 
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being constructed r i g h t on top of p i t s , such as the S h e l l 

Westgate s u b d i v i s i o n ; i s n ' t t h a t correct? 

A. I'm not f a m i l i a r w i t h i t . 

Q. Okay. 

A. These are d r i l l i n g p i t s ? 

Q. That was not a d r i l l i n g p i t , i t was j u s t a p i t 

t h a t was — t h a t nobody had a knowledge of , and i t was — 

A. Yeah, I'm sure t h a t occurs a l l the time. I've 

d e a l t w i t h t h a t k i n d of s i t u a t i o n too. They weren't 

d r i l l i n g p i t s . 

I'm saying from the data t h a t we have on d r i l l i n g 

and r e c y c l e p i t s , you know, I'm not seeing a h e a l t h — t h a t 

would have been caused from possible f u t u r e b u i l d i n g of a 

house over the p i t , i n d i r e c t contact w i t h the contents. 

Q. But you're basing t h i s s o l e l y f o r the r e s u l t s 

t h a t you d i d f o r the San Juan Basin then — 

A. No. 

Q. — not the s a l t s f o r — 

A. I n Lea County. 

Q. I n Lea County as well? 

• A. (Nods) 

Q. So you t h i n k i f somebody comes i n and — some 

major excavation, make a basement i n a house and digs up a 

whole p i t and spreads i t a l l across t h e i r yard, t h a t 

doesn't pose a r i s k t o t h e i r property? 
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A. From the data t h a t we've seen, the answer i s no. 

Q. And there won't be any problems w i t h them j u s t 

having t h e i r k i d s out p l a y i n g i n the yard w i t h s a l t wastes, 

w i t h h i g h l y contaminated s a l t wastes? 

A. Not — again, I'm concerned about s a l t — 

Q. Uh-huh. 

A. — okay? because i t ' s i r r i t a t i n g — 

Q. Uh-huh. 

A. — t o the s k i n . Okay? But the — I mean, a l l of 

New Mexico has got a p r e t t y high s a l t content, s a l t load. 

Okay? From the data t h a t I'm seeing, I'm not seeing an 

adverse h e a l t h e f f e c t , even i f the k i d s are p l a y i n g i n the 

d i r t . 

Q. So i f I f o l l o w your l o g i c , we can use t h i s 

m a t e r i a l f o r c o n s t r u c t i n g playgrounds and s t u f f then? 

A. I t ' s p o s s i b l e . 

Q. Okay. 

A. What we're t a l k i n g about i s n a t u r a l muds i n the 

subsurface c o n s t i t u e n t s t h a t they're — p u l l e d up from 

d r i l l i n g . 

Q. And then down t o your l a s t s l i d e , your 

conclusions, you say t h a t OCD i s not making a r i s k judgment 

but OCD i s making a value judgment. 

I s n ' t the data you presented here making a value 

judgment? 
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A. I'm r a i s i n g r i s k issues. What I don't see i s the 

e v a l u a t i o n or the — i don't understand the thought process 

going i n t o OCD's proposed r u l e . Okay? I t looks t o me l i k e 

they are i n f a c t making a value judgment, t h a t they've 

decided up f r o n t t h a t they don't want small p i t s , t h a t they 

want them excavated and moved t o commercial f a c i l i t i e s . 

Okay? But t h a t was a judgment made up f r o n t , and I'm not 

seeing the data t o support t h a t judgment. 

So as I summarize here, I don't t h i n k t hey're 

making a r i s k judgment, I t h i n k they're making a value 

judgment. 

Q. Well, d i d n ' t you use judgment i n — value 

judgment i n making your conclusions here? 

A. I n what way? 

Q. You're judging the value of t r u c k t r a f f i c and a l l 

these other e f f e c t s , you're using your own value judgments 

i n making your conclusions, aren't you? 

A. I don't t h i n k so. A l l I'm doing i s p o i n t i n g out 

t h a t t h e r e w i l l be e f f e c t s , impacts. 

Q. Well, d i d n ' t i n d u s t r y make a value judgment? 

They've assumed t h a t these p i t s are no problem, and we've 

heard t h a t f o r years without any data being c o l l e c t e d , so 

they had a value judgment t h a t they had made t h a t the p i t s 

aren't causing the problem, and they've h i r e d t h e i r experts 

t o determine t h a t t h e i r value i s c o r r e c t , t h e i r values are 
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c o r r e c t , and t h e i r judgment? 

A. No, t h a t ' s not t r u e . That's not t r u e . That's 

not how I would ch a r a c t e r i z e i t . What I t o l d you i s t h a t 

my c o n t r a c t or r e t e n t i o n by the i n d u s t r y group was one t o 

give my best p r o f e s s i o n a l judgment. I f my judgment was 

adverse t o t h e i r p o s i t i o n , so be i t . Okay? 

Q. So you don't believe — 

A. My job i s not r e a l l y t o j u s t i f y t h e i r p o s i t i o n or 

t h e i r value judgments or anything l i k e t h a t . 

Q. And so OCD's witnesses aren't using t h e i r best 

p r o f e s s i o n a l judgment? 

A. I'm sure t h a t they are. I'm j u s t saying t h a t 

from my perspective they're not j u s t i f y i n g a p p r o p r i a t e l y 

the judgements t h a t they're making. 

COMMISSIONER OLSON: Can we take a break? 

CHAIRMAN FESMIRE: Now would be a good time. 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Why don't we go ahead and take 

a 10-minute break and reconvene a t 25 t i l l ? 

(Thereupon, a recess was taken a t 10:25 a.m.) 

(The f o l l o w i n g proceedings had a t 10:38 a.m.) 

CHAIRMAN FESMIRE: Let's go back on the record. 

This i s a c o n t i n u a t i o n of Cause Number 14,015, 

a l l t h ree Commissioners are present, t h e r e i s a quorum 

t h e r e f o r e present. 
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We were i n the Commissioner's examination of Dr. 

Thomas. 

Commissioner Olson, d i d you have f u r t h e r 

questions? 

COMMISSIONER OLSON: Yeah, I had one or two. 

Q. (By Commissioner Olson) I t h i n k a t one p o i n t you 

were mentioning t h a t you d i d n ' t understand why we use TPH 

as a measure of contamination. Maybe you can e x p l a i n why 

you were t h i n k i n g t h a t . Or maybe I — make sure I have you 

— assessed c o r r e c t l y what you said, f i r s t . 

A. I t h i n k I said i t ' s not c l e a r t o me what the 

concern i s t h a t the OCD has w i t h regard t o TPH. I t seemed 

t o me t h a t they had used a f a i r l y s i m p l i s t i c a n a l y t i c a l 

method t h a t was inexpensive and f a i r l y easy t o conduct, and 

I can see value i n t h a t . 

Again, I was r a i s i n g concerns about the — 

a l t e r n a t i v e methods gave a l i t t l e b i t b e t t e r d e t a i l , so 

t h a t b e t t e r judgments could be made w i t h regard t o h e a l t h 

r i s k . 

But from everything I'm seeing, i t looks t o me 

l i k e the l e v e l s of TPH r e a l l y are not t h a t s i g n i f i c a n t . 

They exceed the waste o i l c r i t e r i o n t h a t NMED has i n — I 

t h i n k i t was a s i n g l e p i t t h e r e . But as I look a t i t , i t ' s 

not r e a l l y — from a t i e r 1 c r i t e r i o n basis, i t ' s not 

r e a l l y a major h e a l t h concern e i t h e r . 
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So as I thought through i t , the only t h i n g I can 

see t h a t ' s gained by TPH, i f i t ' s not h e a l t h , i t ' s got t o 

be s t a i n i n g the s o i l , a cosmetic problem. 

Q. Well, would you maybe at l e a s t agree t h a t TPH i s 

u s e f u l as a measure of j u s t gross contamination as an easy 

screening method f o r gross contamination? 

A. Could be, i t can be. Yeah, probably i n — i n New 

Mexico i t probably i s a measure of gross contamination. I n 

other areas where i t ' s a l o t more v e g e t a t i o n , then suddenly 

you f i n d a suggestion of contamination, there's no 

petroleum present. 

Q. Right, depending upon the method t h a t you use. 

A. Right. 

Q. Right. Was your main concern, then, j u s t the 

method t h a t they were using f o r TPH, using gas — you know, 

I guess you were proposing using gasoline-range, d i e s e l -

range organics — 

A. Right. 

Q. — versus the 418.1 method? 

A. Right, they d i f f e r i n t h e i r t o x i c o l o g i c a l 

p r o p e r t i e s and t h e i r environmental r i s k p r o p e r t i e s . So I 

t h i n k t h a t ' s probably a b e t t e r measure, i f i t ' s a TPH 

concern. 

Q. I guess even though — t h a t method i s a higher 

cost, though, t o run than the 418.1 method. 
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A. Yeah, i t i s more expensive. 

Q. Right. 

A. And i t takes longer. 

Q. Uh-huh. 

And — oh, and a t one p o i n t you were — I t h i n k 

t h i s was your e a r l i e r testimony — maybe i t was l a t e r , I'm 

not sure anymore — you were c r i t i c i z i n g , I guess, OCD f o r 

not having a sampling plan. But I d i d n ' t see any sampling 

plan t h a t you had provided here. 

A. I d i d n ' t provide one, but t h e r e was a 24-page 

sampling plan t h a t the i n d u s t r y had developed i n e a r l y 

2007, and i t was a — i t was a formal sampling p l a n f o r a 

f i e l d m o b i l i z a t i o n . I t t a l k e d about what the o b j e c t i v e s of 

the sampling program were, i t t a l k e d about what samples 

would be c o l l e c t e d , where they would be c o l l e c t e d , what 

equipment would be used, what a n a l y t i c a l t e s t s would be run 

on t h i s , i t would t a l k about the h e a l t h — provide an HS&E-

type pl a n , h e a l t h , s a f e t y and environment-type pl a n . I t 

t a l k e d about p r o t e c t i v e equipment, i t t a l k e d about s a f e t y 

meetings f o r the s t a f f , what they should know before they 

go on s i t e and so on. So i t was a f a i r l y d e t a i l e d work 

pla n . 

Q. But you d i d n ' t provide one here y o u r s e l f e i t h e r , 

then, as p a r t of t h i s proceeding? 

A. No, not — the sampling and a n a l y t i c a l program 
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were r e a l l y done by the i n d u s t r y group. I t ' s not my 

p o s i t i o n , r e a l l y , t o give the f i e l d work plan as p a r t of my 

testimony. 

Q. So I guess are you saying because you don't know 

what the OCD sampling plan was t h a t t h e i r data i s i n v a l i d ? 

A. No, I d i d n ' t say t h a t . I j u s t s a i d t h a t a l o t of 

the d e t a i l as t o what they c o l l e c t e d , how they c o l l e c t e d 

i t , whether they put i t i n amber v i a l s or i n c l e a r glass or 

i n p l a s t i c , t h a t ' s not s p e c i f i e d . Okay? How they — Did 

they add preservatives i n the f i e l d ? What c o n t r o l — 

q u a l i t y c o n t r o l samples d i d they take? Those kinds of 

d e t a i l are u s e f u l t o me as I'm ev a l u a t i n g the q u a l i t y of 

the data and the v a l i d i t y of the data. And, you know, I 

d i d n ' t have a l o t of in f o r m a t i o n w i t h regard t o what 

samples were c o l l e c t e d and how they were c o l l e c t e d and so 

on. 

Q. Well, are you aware t h a t the OCD has a QA/QC plan 

t h a t i s approved by EPA? 

A. No. 

COMMISSIONER OLSON: I t h i n k t h a t ' s a l l I have. 

EXAMINATION 

BY CHAIRMAN FESMIRE: 

Q. Doctor, I want t o s t a r t r i g h t t h e r e . The d e t a i l 

of the sampling plan wasn't provided t o you, r i g h t ? 

A. Yes, i t was, f o r the i n d u s t r y — 
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Q. No, the — You've said the OCD sampling pl a n , the 

d e t a i l wasn't — 

A. That's c o r r e c t . 

Q. — provided t o you? 

Did i n d u s t r y provide the d e t a i l of t h e i r sampling 

t o the OCD? 

A. I have no idea. 

Q. Okay. Doctor, when I was a c r i m i n a l a t t o r n e y we 

had something t h a t we c a l l e d the some-dude syndrome. You'd 

take a — f o r instance, a proposed plea bargain i n t o a 

defendant t o t a l k t o him about i t and he'd always say, 

Well, somebody else got a b e t t e r deal. 

You'd ask him who? 

He'd say, Some dude. 

Well, who's h i s attorney? 

I don't know, some dude. 

And I seem t o see a some-dude syndrome creeping 

through a l o t of your testimony here. I j u s t asked you the 

data t h a t you were c r i t i c i z i n g and s p e c i f i e d one of the 

major c r i t i c i s m s , and you can't t e l l me why t h a t ' s r e l e v a n t 

here. Who d i d i t , who — I mean, why — why i s t h a t a 

question here? You can't t e l l me t h a t the i n d u s t r y 

provided t h e i r sampling plan t o the OCD, and ye t you based 

a l o t of your — a l l of your analysis on the samples 

gathered according t o t h a t sampling pl a n , and ye t you s i t 
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ther e and c r i t i c i z e OCD's sampling plan. 

A. No, I d i d n ' t c r i t i c i z e i t , I j u s t s a i d we d i d n ' t 

have one. 

Q. You d i d n ' t have — 

A. We d i d n ' t have — 

Q. — one? 

A. — access, or i t wasn't provided — 

Q. And i s t h a t not a c r i t i c i s m , t h a t you d i d n ' t have 

one? 

A. No, I t h i n k my statement was t h a t the OCD data 

e s s e n t i a l l y are i n agreement w i t h the i n d u s t r y group data. 

Q. No, we're t a l k i n g about the sampling p l a n , 

Doctor, we're t a l k i n g about the plan t h a t you were 

c r i t i c i z i n g . 

A. Okay. 

Q. You c r i t i c i z e OCD's plan, but you had t h a t plan 

t o c r i t i c i z e , r i g h t ? 

A. No, I don't have the plan from the OCD. 

Q. You d i d not — the OCD d i d n ' t provide you w i t h 

t h e i r sampling plan? 

A. No, they d i d n ' t provide any — 

Q. They d i d n ' t provide you w i t h a copy of the task 

f o r c e sampling — 

A. — nor d i d the i n d u s t r y provide me w i t h t h e i r 

sampling — w i t h the OCD sampling plan. 
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Q. Okay. Now when d i d you f i r s t get i n v o l v e d i n the 

p i t r u l e , or — f o r the i n d u s t r y committee? When d i d they 

f i r s t engage you, and when d i d you f i r s t s t a r t working on 

i t ? 

A. You know, I would assume t h a t ' s 2006 sometime. 

Q. Can you t e l l me any b e t t e r than 2 006 sometime? 

A. October, something l i k e t h a t ? 

Q. Do you not know? 

A. Not o f f the top of my head, I don't r e c a l l . 

Q. Okay, but your best estimate i s October? 

A. I t would be probably October. 

Q. Of 2006. When was the d e c i s i o n made t o do the 

sampling, i n the i n d u s t r y plan — i n the i n d u s t r y sampling 

plan — p r o j e c t ? 

A. I t was my understanding t h a t t here had been two 

OCD-sponsored p u b l i c outreach meetings i n December of 2 006 

and January of 2 007. At those outreach meetings, t h e r e 

were questions r a i s e d about what's i n the p i t s , and the 

i n d u s t r y went back and decided t o do t h e i r sampling program 

at t h a t p o i n t . 

By February of 2007, they had t h e i r whole 

sampling plan program. They had h i r e d a c o n s u l t a n t t o 

develop t h a t and also, once they had approved t h a t , go out 

i n t o the f i e l d . So i n February of 2007 they now went out 

and c o l l e c t e d those samples, sent them t o the l a b o r a t o r y 
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f o r a n a l y s i s . 

Q. And when was the OCD h d t i f i e d of t h a t sampling 

p r o j e c t ? 

A. I have no idea. I wasn't p a r t of those 

discussions. 

Q. You said t h a t the O i l and Gas Act r e q u i r e s r i s k s 

t o be considered i n the r e g u l a t o r y process. Could you 

elaborate on t h a t some? 

A. Yes, the O i l and Gas Act, as I r e c a l l , r e q u i r e s 

t h a t the — t h a t p u b l i c h e a l t h and the environment be 

prot e c t e d . Okay? And so e s s e n t i a l l y — I've k i n d of 

probably over-extended the t h i n g about r i s k , but p r o t e c t i o n 

g e n e r a l l y r e f e r s t o something t h a t ' s posing a r i s k . Okay? 

And so what I'm saying i s t h a t i t r e q u i r e s t h a t a r i s k be 

addressed. 

Q. But when you made t h a t statement you say t h a t 

perhaps you overextended a b i t when you made the statement? 

A. Yeah, because i t doesn't mention the word " r i s k " , 

I t h i n k , i n the O i l and Gas Act. I t t a l k s about 

p r o t e c t i o n . 

Q. Okay. Now you t a l k about temporary p i t s , and 

then you kept mentioning d r i l l i n g and r e c y c l e p i t s . What 

i s a r e c y c l e p i t ? 

A. My understanding i s , t h a t ' s the o i l and mud being 

recy c l e d back down the hole and then back up t o the p i t . 
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Q. Okay, so t h a t ' s a d r i l l i n g and r e c y c l e p i t ? 

A. That's my understanding, yes. 

Q. I'm going t o jump around on the subjects here 

because — w e l l , i t ' s p a r t s of several pieces of testimony, 

and I apologize i f they're not — 

A. C e r t a i n l y . 

Q. — not c o i n c i - — I mean c o l l i n e a r t h e r e , but... 

The i n d u s t r y sampling plan, you sa i d t h a t you 

don't know i f the OCD was n o t i f i e d ? 

A. No, I don't. 

Q. Okay. You said a t one p o i n t i n your testimony 

t h a t you had been t o l d t h a t the Governor's task f o r c e had 

received a copy of the i n d u s t r y committee a n a l y s i s ; i s t h a t 

c o r r e c t ? 

A. That's c o r r e c t . 

Q. Who t o l d you that? 

A. Not only t h a t , but I was asked t o summarize the 

r e s u l t s of the e v a l u a t i o n t h a t I was doing as p a r t of t h a t 

communication. 

Q. Okay. Now who t o l d you t o do t h a t ? 

A. Dennis Newman. 

Q. Can you remember e x a c t l y what he t o l d you? 

A. We need t o summarize what we found, e s s e n t i a l l y 

what he sa i d . 

Q. He sai d , We need t o summarize what we found? 

STEVEN T. 
(505) 
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A. Or what I found, a c t u a l l y , was h i s terms. 

Q. Okay. And can you give us a p r e t t y d e t a i l e d 

d e s c r i p t i o n of your involvement i n the sampling plan? Did 

you develop the sampling plan? Did you — You s a i d you 

d i d n ' t go t o the f i e l d t o do any of the sampling? 

A. No. The sampling plan was developed by S.M. 

S t o l l e r , which i s an environmental f i r m t h a t does f i e l d 

work. 

Q. Did you have any inp u t i n i t ? 

A. I was — as I r e c a l l , I was asked t o review i t , I 

t h i n k , but my r e c o l l e c t i o n i s a l i t t l e hazy on t h a t . But 

i t was a f a i r l y standard sampling plan and had components, 

p a r t s t h a t I was t a l k i n g about. 

Q. And how was t h a t plan implemented? 

A. Once i t was approved, they went out t o the f i e l d 

and c o l l e c t e d samples. 

Q. Who's "they"? 

A. S t o l l e r . 

Q. S t o l l e r . So S t o l l e r d i d the sampling? 

A. That's c o r r e c t . 

Q. Did they s p l i t the samples? 

A. I don't believe so. 

Q. Did they n o t i f y OCD t h a t they were doing the 

sampling? 

A. I don't believe so. Like I say, I don't know the 
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d e t a i l s about what they d i d i n terms of f i e l d 

implementation. 

Q. And you say t h a t occurred i n February and March 

of 2007? 

A. The f i e l d sampling? I t should have been by the 

— toward the middle, I t h i n k , of February. 

Q. Okay. And then you were provided the analysis? 

A. The r e s u l t s of the a n a l y s i s , r i g h t . 

Q. And do you remember when you got t h a t analysis? 

A. About A p r i l of 2007. 

Q. Now a t one p o i n t i n your testimony you s a i d t h a t 

i t was your understanding t h a t a l l d r i l l i n g m a t e r i a l s would 

have t o be hauled and disposed of a t l a n d f i l l s ; i s t h a t 

c o r r e c t ? 

A. As I read the r u l e , the 3103 c r i t e r i a r i g h t 

underneath the p i t s are l i k e l y t o be exceeded and t h e r e f o r e 

would need — i t would t r i g g e r the excavation and h a u l i n g 

away. 

Q. Okay, and you — you don't understand t h a t the 

proposed r u l e provides an opt i o n outside of a 100-mile 

r a d i u s f o r burying on s i t e , r i g h t ? 

A. I — You know, t h a t k i n d of d e t a i l i s not r e a l l y 

p a r t of my e v a l u a t i o n . 

Q. And you t e s t i f i e d t h a t the OCD and i n d u s t r y 

a n a l y s i s were e s s e n t i a l l y s i m i l a r , r i g h t ? 
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A. The r e s u l t s . 

Q. Okay. Were there any p i t s sampled t h a t d i d n ' t 

show up i n your r e s u l t s ? 

A. Any p i t s sampled? 

Q. Sampled, t h a t d i d not show up i n your r e s u l t s ? 

A. No. 

Q. How do you know tha t ? 

A. We took a look a t every sample t h a t was c o l l e c t e d 

and evaluated, and the — you know, many samples were 

analyzed m u l t i p l e d i l u t i o n s and t h i n g s l i k e t h a t . A l l of 

them were th e r e . 

Q. Okay, and S t o l l e r c e r t i f i e d t o you t h a t t h e r e 

were no other samples taken, j u s t the ones t h a t were 

presented i n t h a t analysis? 

A. Well, we a c t u a l l y got the l a b o r a t o r y r e p o r t s i n 

a d d i t i o n t o a S t o l l e r c ompilation of the data. 

Q. Okay. You're not answering my question, or I'm 

not asking i t r i g h t here. Were there any samples taken 

t h a t d i d not show up i n your a n a l y s i s , i n the a n a l y s i s t h a t 

was given t o you? 

A. The samples t h a t were supposed t o be c o l l e c t e d 

were represented i n the data, data a n a l y s i s , t h a t I saw. 

Q. Okay. Now, Commissioner Olson h i t t h i s a l i t t l e 

b i t . I f Mr. Pease's conclusions were i n c o r r e c t , so would 

you a n a l y s i s be of the — i n your conclusions p a r t 
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concerning the t r u c k t r a f f i c and t h i n g s l i k e t h a t ? 

A. I've done no analysis of t r u c k t r a f f i c . 

Q. Okay, i n your conclusions when you — 

A. I n the sec t i o n on a l t e r n a t i v e impacts? 

Q. A l t e r n a t i v e r i s k consequences? You t a l k about 

d r i l l i n g m a t e r i a l hauled, VOC emissions, dust emissions and 

C02 emissions. 

A. Yes. 

Q. Okay, those aren't your conclusions, those 

are — ? 

A. My conclusion i s t h a t they w i l l be — they w i l l 

have impacts i n those areas. 

Q. Okay, and t h a t ' s based on Mr. Pease's r e p o r t and 

h i s conclusions, r i g h t ? 

A. That — Well, and my experience as w e l l . You 

know, those are — there w i l l be impacts i n those areas. 

So whether Mr. Pease's assumptions and numbers are the 

same — 

Q. Okay, i f Mr. Pease's conclusions were ove r s t a t e d , 

i f the numbers were overstated because the i n f o r m a t i o n t h a t 

he had was not c o r r e c t , your conclusions would also be 

overs t a t e d , would they not? 

A. I made no conclusions. I j u s t simply r e p o r t e d 

h i s numbers. 

Q. Okay, your — your l i s t of — 
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A. My in p u t or testimony i s t h a t t h e r e w i l l be an 

impact, and those are areas t h a t w i l l be impacted — 

Q. Okay — 

A. — a c t u a l l y seen. 

Q. — so the t h i n g s l i s t e d under a l t e r n a t i v e r i s k 

consequences are s t r a i g h t out of Mr. Pease's r e p o r t ? 

A. And also my experience. 

Q. Which ones are your experience? 

A. That there w i l l be emissions of VOCs from t r u c k 

t r a f f i c , the — being on roads w i l l create dust l e v e l s , and 

I f o r g o t the t h i r d one t h a t you were t a l k i n g about. 

Q. There's a C02 emissions — 

A. C02 emissions w i l l be p a r t of the emission from 

an automobile as w e l l . 

Q. And those aren't the same numbers t h a t Mr. Pease 

came up w i t h i n h i s report? 

A. No, I'm t a l k i n g about t h a t I'm — my p o i n t i s 

t h a t t h e r e w i l l be impacts i n those areas — 

Q. Okay, but there are numbers l i s t e d here — 

A. The numbers there are Mr. Pease's numbers, and 

they can be overstated. 

Q. Okay. 

A. They're not p a r t of my conclusion. 

Q. Now, i n the analyses, i n the appendix t o 9, you 

t a l k e d about some of the averages were a r i t h m e t i c averages 
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and some were geometric averages. Which i s which, and why? 

A. Okay, i n s t a t i s t i c s , a r i t h m e t i c average i s used 

t o summarize the c e n t r a l tendency of a bell-shaped curve, 

data t h a t are i n a bell-shaped curve. 

A l o t of time i n environmental data what you see 

i s t h a t you have a peak a t one area and then a very long 

t a i l w i t h high concentrations, i s u s u a l l y the p a t t e r n . 

That type of d i s t r i b u t i o n i s c a l l e d a log-normal 

d i s t r i b u t i o n . And t o do the appropriate s t a t i s t i c a l t e s t s 

or a d e s c r i p t o r of t h a t type of d i s t r i b u t i o n you use what's 

c a l l e d a geometric mean or average, geometric average. 

So the — 

Q. Which c o n s t i t u e n t s represent a r i t h m e t i c averages 

and which represent log-normal averages? 

A. I f you take a look a t the range, you can see 

those s i t u a t i o n s where the average t h a t ' s r e p o r t e d t h e r e i s 

i n the middle of the range. I n other cases y o u ' l l see t h a t 

the average i s o f f s e t t o one side or the other i n the 

range. Okay? That's an i n d i c a t i o n t h a t you've got a 

geometric — or a log-normal d i s t r i b u t i o n , and r e q u i r e a 

geometric average. 

Q. And the decision t o use one or the other i s 

pu r e l y judgment on your p a r t , r i g h t ? 

A. No, I a c t u a l l y d i d some s t a t i s t i c a l t e s t s t o 

determine whether or not you could c a l l t h i s a normal 
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d i s t r i b u t i o n . 

Q. Okay. And there are other d i s t r i b u t i o n s besides 

l o g a r i t h m i c and normal d i s t r i b u t i o n s t h a t you could have 

used — 

A. Uh-huh. 

Q. — r i g h t ? But you l i m i t e d i t t o j u s t those two? 

A. Yes. Yeah, the d i s t r i b u t i o n s t h a t we're l o o k i n g 

a t seem t o f a l l i n t o those two categories. 

Q. Commissioner Olson again touched on t h i s . I j u s t 

wanted t o c l a r i f y something. Your assumption i s t h a t the 

OCD or the WQCC TPH standard i s — t h a t i t ' s j u s t based on 

odor and t a s t e problems? 

A. Would you repeat tha t ? 

Q. The TPH standard t h a t i s promulgated by the WQCC, 

i t ' s your b e l i e f — or your assumption t h a t t h i s i s based 

on an odor and t a s t e problem? 

A. I t h i n k the TPH standard t h a t you're t a l k i n g 

about, Environmental Department, I t h i n k , as opposed t o 

WQCC? 

Q. Okay. But your assumption i s t h a t t h a t standard 

i s based on a t a s t e and odor problem — 

A. No — 

Q. — not on a he a l t h problem? 

A. — no, i t looks t o me — Again, I'm not q u i t e 

sure what the source of the c r i t e r i o n t h a t OCD i s c i t i n g 
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i s . They don't t e l l me. But i t looks t o me t h a t i t most 

l i k e l y comes from the Environmental Department. 

And the 2500 c r i t e r i o n t h a t they set i s one t h a t 

i s a risk-based — i t ' s a health-risk-based standard. I t 

makes assumptions w i t h regard t o what size class of 

hydrocarbons are present i n a waste o i l . 

And on t h a t basis they — f o r each s i z e c l a s s , 

they've assumed t h a t you've got a surrogate t o x i c a n t t h a t 

i s going t o be the one t h a t represents t h a t s i z e c l a s s . 

And depending on what p r o p o r t i o n or percentage of t h a t s i z e 

class hydrocarbon or t h a t s i z e class — i n t h a t s i z e c l a s s , 

you come up w i t h a number, and t h a t ' s 2500. Okay? I t ' s 

based on h e a l t h e f f e c t — or h e a l t h concerns, not odor and 

t a s t e . 

Q. Okay. Now you've heard the o l d adage, d i l u t i o n 

i s the s o l u t i o n t o p o l l u t i o n , r i g h t ? 

A. I've heard t h a t . 

Q. And the idea i s t h a t the d i s p e r s i o n of p o l l u t a n t 

i n t o the environment i s much b e t t e r than c o n c e n t r a t i n g i t , 

r i g h t ? 

A. Yeah, t h a t ' s what t h a t concept s a i d . 

Q. Okay. And i s n ' t t h a t what we're doing by l e a v i n g 

the i n d i v i d u a l p i t contents a t s p e c i f i c s i t e s ? 

A. I don't t h i n k t h a t ' s any more than what you're 

doing i n p u t t i n g i t i n an OCD l a n d f i l l . 
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Q. But t h a t ' s the p o i n t I'm t r y i n g t o make. I f 

we're d i s p e r s i n g those contaminants out i n t o the 

environment i n i n d i v i d u a l p i t s i t e s , as opposed t o 

con c e n t r a t i n g them i n t o c o n t r o l l e d waste management 

f a c i l i t i e s , we're f o l l o w i n g the o l d adage, D i l u t i o n — or 

d i s p e r s i o n — i s the s o l u t i o n t o p o l l u t i o n , a ren't we? 

A. I've never heard t h a t adage a p p l i e d i n t h a t s o r t 

of way. The way I've always heard i t , i t was t h a t you had 

a contaminated s i t e , and i f you j u s t mix enough clean s o i l 

i n t o i t , suddenly i t now met a l l the r e g u l a t o r y c r i t e r i a . 

Q. But aren't we doing the same t h i n g on a macro 

scale then? We're j u s t d i s p e r s i n g the p o l l u t a n t s out i n t o 

the environment, r a t h e r than concentrating i t . 

A. You could characterize i t t h a t way. 

Q. And i s n ' t t h a t adage p r e t t y much discouraged i n 

the environmental i n d u s t r y today? 

A. No, I don't t h i n k so. I t h i n k t h a t — once 

again, t h a t i t ' s s i t u a t i o n - s p e c i f i c , you know. I t depends 

upon what your concern i s , and the best s t r a t e g y t o 

m i t i g a t e t h a t concern. 

Q. Now you made the statement t h a t , I'm suspicious 

t h a t a l i n e r w i l l f a i l a t any time. And you r e i t e r a t e d 

t h a t a couple of times under cross-examination. Why d i d 

you say t h a t ? 

A. I s a i d a t some time, a t some time i n the f u t u r e . 
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Q. Okay, I wrote down at any time. You may have 

been r i g h t . 

Okay, why do you f e e l t h a t way? 

A. That's what I understand from the use of the 

geotechnical l i n i n g m a t e r i a l s , t h a t they have a f i n i t e l i f e 

span. 

Q. Okay. And you understand t h a t . I s t h a t based on 

research or study, or j u s t a general known? 

A. I t ' s a general known, but I've also done some 

reading i n the area. As you know, I've also d e a l t w i t h 

RCRA s i t e s and Superfund s i t e s and so on. 

Q. Now several times I heard you say, I'm not 

concerned about t h a t c o n s t i t u e n t , I'm not concerned about 

t h a t c o n c e n t r a t i o n . The only t h i n g you don't l i k e i s 

c h l o r i d e . I've w r i t t e n t h a t down i n my notes. 

I s t h a t the only t h i n g t h a t we need t o be worri e d 

about i n these p i t wastes? 

A. No. 

Q. What else, from the analyses t h a t you've done? 

A. As I mentioned, I'm not t h a t concerned about 

c h l o r i d e e i t h e r . I t has a f u n c t i o n a l — being i n terms of 

mon i t o r i n g the w a t e r f r o n t , but — 

Q. Then why are we worried about wastes a t a l l i n 

the d r i l l i n g p i t business? 

A. That's a good question. I n f a c t , t h a t may have 
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been one of my p o i n t s as w e l l . You know, I'm having 

d i f f i c u l t y seeing why OCD i s concerned about these 

c o n s t i t u e n t s — 

Q. Okay, and — 

A. — except sodium c h l o r i d e , and w i t h t h a t I'm 

concerned w i t h the sodium, not the c h l o r i d e . 

Q. Okay, and so the groundwater contamination t h a t 

we've had as a r e s u l t of p i t s — granted, maybe some of 

them — most of them are disposal p i t s , but the groundwater 

contamination t h a t we've had as a r e s u l t of p i t s shouldn't 

be of our concern? 

A. No, I t h i n k t h a t t h a t ' s a m i s c h a r a c t e r i z a t i o n . 

You know, every s i t u a t i o n or every p i t may — i f i t has 

d i f f e r e n t c o n s t i t u e n t s , w i l l r a i s e d i f f e r e n t r i s k issues. 

Okay? And i f these are disposal p i t s , they have d i f f e r e n t 

m a t e r i a l s i n them, and many of those m a t e r i a l s may be of 

issue. And so my comments do not r e f e r t o those types of 

p i t s a t a l l . 

Q. During the i n d u s t r y committee meetings — not the 

i n d u s t r y committee, the task f o r c e meetings, d i d any of the 

members consult you or ask you t o speak before the task 

force? 

A. No. And I have not attended any of the i n d u s t r y 

group meetings or — That's not t r u e . I mean, we've had 

meetings where I reported my r e s u l t s and t h i n g s l i k e t h a t . 
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Are those the type meetings you're t a l k i n g about? 

Q. No, I'm t a l k i n g about the task f o r c e meetings, 

the Governor's task force on the p i t r u l e . 

A. I've not attended any of those meetings. 

Q. Were you ever asked t o make a p r e s e n t a t i o n a t 

those meetings? 

A. No, only t o w r i t e an accurate summary of what 

we've done and what we've found. 

Q. And was t h a t presented a t the meetings? 

A. I t was given t o the task f o r c e , yes. 

Q. Okay, but the question was — I t was given t o the 

task force? 

A. To the Governor's task f o r c e . 

Q. And who s p e c i f i c a l l y on the task f o r c e was i t 

given to? 

A. I t would have been Dennis Newman. 

Q. Now, I'm g e t t i n g back t o the some-dude problem 

again. F i r s t you said, I t a l k e d t o the s t a f f — a lower-

l e v e l s t a f f member of the WQCC, then you s a i d , We t a l k e d t o 

a s t a f f member a t the WQCC, then you s a i d someone on your 

s t a f f t a l k e d t o a lo w e r - l e v e l s t a f f member a t the WQCC. I 

need two names here. Do you know who they t a l k e d t o t h a t ' s 

on the s t a f f of the WQCC? 

A. I ' d have t o get t h a t f o r you. 

Q. Okay. And who on your s t a f f t a l k e d t o them? 
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A. I t would be Dr. Chunn. 

Q. How do you s p e l l that? 

A. C-h-u-n-n. She got married r e c e n t l y , so i t would 

be Chunn-Lindsey now. 

Q. And you said i t was c l e a r l y a j u n i o r member. 

What made you make t h a t statement? 

A. What Dr. Chunn t o l d me, i t was a t a — i t was a 

young person — 

Q. Okay. 

A. — I don't t h i n k t h a t she would have been around 

i n '77, you know, so I believe t h a t she's probably a j u n i o r 

member. She t a l k e d — the r e p o r t t h a t I got was t h a t she 

had surveyed some of the older people i n the department, 

and they d i d n ' t have a good, c l e a r understanding of how 

these were developed. 

Q. Now you said you were r e t a i n e d t o give your best 

advice t o the i n d u s t r y . Was i t the i n d u s t r y or the 

Commission or both, or how was t h a t e x a c t l y worded? What 

was your charge? 

A. The — I t was the i n d u s t r y group. You know, I'm 

not q u i t e sure a l l the d i f f e r e n t i n d u s t r y groups and how 

they're organized and s t u f f l i k e t h a t . 

Q. Neither am I . 

A. Dennis Newman i s the one who l e d the 

communications w i t h me, you know, and he t a l k s about 
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g e t t i n g executive committee approval and t h a t s o r t of 

t h i n g . So a l l I can t e l l you i s t h a t my primary contact 

and source of i n f o r m a t i o n was Dennis, i n t h a t regard. 

Q. Now, you mentioned t h a t you t a l k e d t o somebody a t 

OCD. Who i s tha t ? 

A. About OCD? 

Q. No, a t OCD. You said you'd had some 

conversations w i t h people a t OCD. 

A. The i n d u s t r y group a c t u a l l y p a r t i c i p a t e d , as d i d 

Dr. Neeper, i n discussions w i t h regard t o va r i o u s issues 

and t h i n g s l i k e t h a t , so we had a number of OCD s t a f f 

t h e r e . 

Q. Can you remember any names? 

A. Wayne was ther e , Mr. van Gonten was t h e r e , I 

be l i e v e you were there — 

MR. BROOKS: (Nods) 

A. — there were probably other s t a f f members t h e r e , 

but I j u s t don't r e c a l l names. 

MR. BROOKS: Just f o r c l a r i t y i n the record, l e t 

the record r e f l e c t t h a t when Mr. — when Dr. Thomas s a i d , 

You were t h e r e , he was looking a t me — 

THE WITNESS: Thank you. 

MR. BROOKS: — and not a t the Chairman, who was 

the p a r t y questioning, since anybody reading the record 

would tend t o i n t e r p r e t i t the other way. 
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(Laughter) 

CHAIRMAN FESMIRE: Thank you, Mr. Brooks, I do 

appreciate t h a t . 

Q. (By Chairman Fesmire) Do you remember when those 

meetings were? 

A. No, I'm sorr y , I don't. 

Q. Were they a f t e r the sampling program, p r i o r t o 

the ~ 

A. No. 

Q. — sampling program? 

A. No, i t was before. 

Q. Before the sampling program? And when I say the 

sampling program, I'm t a l k i n g about the task f o r c e sampling 

program t h a t OCD d i d w i t h the s p l i t samples and ev e r y t h i n g . 

A. I've not d e a l t w i t h the OCD s t a f f w i t h regard t o 

the sampling program or anything. 

Q. Now what's the d i f f e r e n c e i n the contents between 

d r i l l i n g p i t s and other p i t s ? 

A. The d i f f e r e n c e i n content? 

Q. Yes, the analysis on d r i l l i n g p i t s and other 

p i t s ? 

A. Well, the — depends on the nature of the p i t . 

Disposal p i t s , of course, can get a l o t of t h i n g s and 

anything t h a t ' s used on s i t e . 

Q. Okay, do you have any s p e c i f i c analyses of the 
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dis p o s a l p i t s ? 

A. No, no — 

Q. So how do you know t h a t there's a d i f f e r e n c e , 

Doctor? 

A. And completion f l u i d s and t h i n g s l i k e t h a t , you 

know, c e r t a i n l y have d i f f e r e n t c o n s t i t u e n t s as w e l l . So, 

you know, j u s t from the work t h a t I've done i n the 

i n d u s t r y , I can t e l l you t h a t the c o n s t i t u e n t s are going t o 

be d i f f e r e n t . 

Q. Okay. And you know disposal p i t s have been used 

t o dispose of d r i l l i n g f l u i d s and completion f l u i d s and 

t h i n g s l i k e t h a t , don't you? 

A. I t wouldn't s u r p r i s e me. 

Q. Okay. So I guess g e t t i n g back t o my question, 

what i s the d i f f e r e n c e i n the content? 

A. From what t o what? 

Q. I n the — the d i f f e r e n c e i n the content between a 

d r i l l i n g p i t and a disposal p i t ? 

A. I n terms of content? 

Q. Yes. 

A. I would t h i n k t h a t the — 

Q. What I'm looking f o r , Doctor, i s the basis of 

your answer, There's a d i f f e r e n c e i n the content. 

A. Well, again, there are a number of m a t e r i a l s t h a t 

are used by the i n d u s t r y t h a t go i n t o a d i s p o s a l p i t . I t 
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could be everything from c h l o r i n a t e d s o l v e n t s , you know, 

t h a t are used f o r degreasing, i t could — motor o i l t h a t 

may be used. You know, a l l kinds of t h i n g s t h a t could go 

i n t o those. 

Q. And you r e a l i z e t h a t those can go i n t o d r i l l i n g 

— have i n the past gone i n t o d r i l l i n g and workover p i t s , 

haven't you — don't you? 

A. I — l i k e I say, i t wouldn't s u r p r i s e me t h a t -— 

h i s t o r i c a l l y a l o t of th i n g s have gone i n t o p i t s because 

they were th e r e . 

Q. Okay. And when you say p i t s , do you mean 

d r i l l i n g p i t s ? 

A. D r i l l i n g p i t s included. 

Q. Now you made the statement — I t h i n k you were 

t a l k i n g about l i n e r s . You said when the membranes f a i l i n 

75 t o 100 years. You were t a l k i n g about l i n e r s ? 

A. Yes? 

Q. Do you have anything t o base t h a t number on? 

Where d i d t h a t number come from, t h a t 75 t o 100 years? 

A. I've seen estimates as l i t t l e as, say, 40 years. 

Okay? But i t depends on the nature of the l i n e r and so on. 

But you know, those numbers occur i n a v a r i e t y o f , you 

know, brochures, they occur i n — even i n some of the 

published l i t e r a t u r e . 

Q. Now, you said a couple of times, e s p e c i a l l y under 
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cross-examination by Commissioner Olson, you're confused 

about what OCD i s t r y i n g t o p r o t e c t , t r y i n g t o prevent. 

What should OCD be t r y i n g t o p r o t e c t or prevent? 

A. Well, the reason why I'm not confused i s because 

I'm not seeing t h i n g s other than sodium c h l o r i d e . 

Q. And you made t h a t p o i n t w i t h Mr. — w i t h 

Commissioner Olson. But what should we be t r y i n g t o 

pr o t e c t ? 

A. Well, my understanding, the Commission i s 

chartered t o p r o t e c t p u b l i c h e a l t h and the n a t u r a l 

resources of the State of New Mexico, and groundwater I 

assume. 

Q. And what we're doing i s not p r o t e c t i v e of p u b l i c 

h e a l t h and the environment? 

A. I'm sure i t i s . 

Q. Now again, I'm — being the l a s t t o ask the 

questions, somebody gets a l l the good questions. Mr. Olson 

asked you — and I want t o paraphrase h i s question, put a 

l i t t l e b i t of my t w i s t on i t . 

When the r i g count went from 60 t o 90, was 

i n d u s t r y concerned about the p o t e n t i a l consequences w i t h 

respect t o sa f e t y and emissions and road wear? 

A. When the r i g count — I don't remember a l l the 

d e t a i l s of t h a t question, but — Could you repeat t h a t ? 

Q. When the r i g count i n New Mexico went from 60 t o 
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90, which are, you know, j u s t gross averages over the most 

recent couple of years, was i n d u s t r y concerned about the 

road s a f e t y , road wear and emissions? 

A. I don't have any way t o judge t h a t . 

Q. Okay. 

A. I don't t h i n k t h a t I was p a r t of t h a t d i s c u s s i o n . 

Q. Okay. But you can see i f the r i g count increases 

by 50 percent, there's going t o be a s i g n i f i c a n t increase 

i n the t h i n g s t h a t were p a r t of your p r e s e n t a t i o n — I 

h e s i t a t e t o say conclusions, because you've adamantly s a i d 

t h a t they were somebody else's conclusions. But they 

increased them, too, d i d n ' t they? 

A. They should, yes. 

Q. And I guess what I'm asking i s , are you t e l l i n g 

t h i s Commission t h a t they should take a look a t those 

f a c t o r s and perhaps l i m i t the amount of d r i l l i n g a c t i v i t y 

i n New Mexico due t o those factors? 

A. No, I haven't said t h a t a t a l l . 

Q. Okay. Why not? I t would seem l i k e a l o g i c a l 

conclusion drawn from some of the arguments t h a t i n d u s t r y 

has made here and t h a t you've repeated. 

A. You know, increasing r i g count or decreasing r i g 

count i s a t a c t i c t h a t you may want t o consider, but you 

know, t h a t ' s s t r i c t l y your decis i o n . 

Q. Okay. 
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A. The issues, you know, are — 

Q. I k i n d of l i k e d the answer where i t was, Doctor. 

Do you want — 

A. Well, the — 

Q. — t o expand i t ? 

A. — but the issues — the issues t h a t we're 

t a l k i n g about are there. I t ' s a matter of determining from 

the — or from your perspective, whether they are 

s i g n i f i c a n t enough t o r e q u i r e some s o r t of thought process. 

That was poorly worded, but — Do you want me t o 

t r y t o repeat t h a t ? 

Q. I f you'd be more comfortable. 

A. I'm f i n e , but e s s e n t i a l l y i t ' s — I consider t h a t 

t o be an issue t h a t i s a possible t h i n g t h a t needs t o be 

considered i n framing a r e g u l a t o r y p o l i c y . Okay? The 

d e c i s i o n , of course, r e s t s w i t h the Commission. 

Q. And w h i l e i t may have been i m p l i c i t l y p a r t of a 

d e c i s i o n , p r i o r decisions by t h i s Commission, i t ' s never 

been s p e c i f i c a l l y addressed, e s p e c i a l l y w i t h respect t o the 

issues t h a t were r a i s e d i n the most recent i n d u s t r y 

argument on t h a t . 

Should we i n the f u t u r e consider t h a t ? 

A. I t ' s d i f f i c u l t f o r me t o judge. And the reason 

why i s because i f you consider i t , i t w i l l have 

consequences as w e l l . And I don't r e a l l y know enough about 
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the government and a l l the issues here t o r e a l l y g i v e you 

advice on t h a t . 

CHAIRMAN FESMIRE: I don't t h i n k I have any 

f u r t h e r questions. 

Mr. Hiser, do you have a r e d i r e c t ? 

COMMISSIONER OLSON: Well — w e l l — 

CHAIRMAN FESMIRE: Commissioner Olson? 

COMMISSIONER OLSON: — I've got one more t h i n g I 

j u s t wanted t o b r i n g up. 

FURTHER EXAMINATION 

BY COMMISSIONER OLSON: 

Q. Coming t o your attachment A — 

A. Okay. 

Q. — i n E x h i b i t 9, you l i s t the range and the 

averages of the c o n s t i t u e n t s t h a t you found i n d r i l l i n g 

muds w i t h comparison t o the NMED's screening l e v e l s . And I 

t h i n k we est a b l i s h e d before what you had represented here 

i s the screening l e v e l s f o r i n g e s t i o n of s o i l s and 

r e s i d e n t i a l exposure, correct? 

A. Correct. 

Q. Why d i d you not also compare i t t o the NMED 

screening l e v e l s f o r m i g r a t i o n pathways t o groundwater? 

You used p a r t of the New Mexico Environment Department 

screening l e v e l s but not a l l of them. 

A. Right. As you pointed out, the New Mexico 
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Environment Department uses t o t a l s . Okay? I don't t h i n k 

t h a t ' s a p p r o p r i a t e , t o use t o t a l , and so as a r e s u l t I d i d 

not use t h a t c r i t e r i o n . I used the TCLP, the leachate 

concentrations, t o give me an idea how much s o l u b l e 

m a t e r i a l was ther e . 

Q. And do you understand how the NMED s o i l screening 

l e v e l s i n t h e i r v e r s i o n 4 are used? 

A. Yes. 

Q. But you're s e l e c t i v e l y j u s t using the p o r t i o n s 

t h a t you l i k e ? 

A. No. 

Q. You're only using one p o r t i o n of — 

A. I was a c t u a l l y p a r t of the team t h a t helped 

develop NMED's risk-based approach, okay?, a t a previous 

company. 

What I'm saying i s t h a t the NMED, l i k e most 

r e g u l a t o r y agencies, don't have t h i s h i s t o r y of using t o t a l 

metals, f o r example. Okay? Y o u ' l l n o t i c e t h a t I've 

a p p r o p r i a t e l y compared t h a t t o the c r i t e r i o n here, but the 

t h i n g t h a t i s evol v i n g i s a p p r e c i a t i o n of the s o l u b l e or 

the leachate-type t e s t . Okay? And when I now take a look 

a t t h a t , comparing t h a t t o a s o i l l e v e l p r o t e c t i o n of 

groundwater, I can't do t h a t except m u l t i p l y by 20 and see 

i f I can get back t o a s o i l l e v e l . Okay? I t ' s a very 

crude estimate, and maybe not r i g h t f o r the — j u s t an 
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i n i t i a l screen. 

Q. But i f I was t o use the NMED s o i l screening 

l e v e l s the way they are applied i n the State of New Mexico, 

I would take the contaminant concentration i n the s o i l s , 

whether you're using averages or whatever you have here, 

and I would compare t h a t t o a l l of the NMED s o i l screening 

l e v e l s ; i s n ' t t h a t correct? 

A. For a f u l l r i s k assessment, t h a t ' s c o r r e c t . 

Q. Right. And i f I compare your screening l e v e l s t o 

the NMED screening l e v e l s , and even t a k i n g the most 

b e n e f i c i a l t o i n d u s t r y of using a DAF of 20, which would be 

the one t h a t would be — I would assume i n d u s t r y would 

p r e f e r t o use, I see t h a t the m i g r a t i o n pathways f o r 

arsenic, barium, i r o n , benzene, toluene, xylenes and 

naphthalenes are above NMED's DAF s o i l screening l e v e l . 

A. Yes. Arsenic i s a good example. I f you take a 

look a t arsenic and you see t h a t — i f you apply t h a t 

c r i t e r i o n , then i n theory we should have a f a i r amount of 

arsenic i n the water, and i n p a r t i c u l a r we should see i t i n 

the leachate which i s an a c i d i f i e d water. Okay? 

Arsenic was shown t o be nondetect i n every sample 

t h a t was c o l l e c t e d . 

Q. I n every sample t h a t was c o l l e c t e d from the 

d r i l l i n g p i t s ? 

A. Yes. When you take a look a t the s o l u b i l i t y i n a 
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leachate, you know, the TCLP leachate, arsenic was t o t a l l y 

nondetect i n every sample t h a t was c o l l e c t e d — 

Q. And I — 

A. — which i s — 

Q. — I come back again t o the — 

A. — which i s why I'm saying t h a t comparing i t t o a 

s o i l — t o t a l s o i l concentration and making the assumption 

t h a t , w e l l , some of t h i s i s soluble w i t h a DAF 20, even, 

you know, we've got an exceedence, r e a l l y s t a r t s t o r a i s e a 

question about t h a t p a r t i c u l a r t o t a l measurement and how 

the agency i s s t a r t i n g t o — or i s i n t e r p r e t i n g i t . 

I t ' s a — i t ' s a quick screen, but i n terms of 

i t s relevance t o the issues t h a t are r e a l l y posed by these 

types of p i t s here, I don't t h i n k t h a t — I t h i n k arsenic 

i s a good example of j u s t where i t goes wrong. 

Q. Right, but I guess I come back t o the way — my 

e a r l i e r question. How are these s o i l screening l e v e l s 

used? You take the s o l i d — the conce n t r a t i o n i n the s o i l , 

c o r r e c t ? 

A. Correct. 

Q. — the t o t a l concentration i n the s o i l , and you 

compare i t t o the NMED s o i l screening l e v e l s , c o r r e c t ? 

A. That's c o r r e c t . 

Q. And i f I look a t the arsenic, barium, i r o n , 

benzene, toluene, xylene and naphthalene concentrations 

STEVEN T. 
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t h a t you observed i n the d r i l l i n g p i t s , they are i n excess 

of the NMED's DAF 20 s o i l screening c r i t e r i a f o r m i g r a t i o n 

t o groundwater, correct? 

A. Correct, c o r r e c t . Now t h i s program was not 

designed t o be — you know, t o demonstrate r e g u l a t o r y 

compliance. This program was designed t o g i v e the i n d u s t r y 

and the Commission here my best judgment as t o what the 

issues are. Okay? 

And so the f a c t t h a t we can measure t o t a l and 

f i n d t h a t i t exceeds the groundwater p r o t e c t i o n c r i t e r i o n 

f o r s o i l i s an i n t e r e s t i n g t h i n g , but I d i d n ' t t h i n k t h a t 

was r e l e v a n t . I was more i n t e r e s t e d i n l o o k i n g a t the 

leachate concentration, what we a c t u a l l y see as so l u b l e and 

environmentally mobile and b i o a v a i l a b l e . 

Q. Right, but e s s e n t i a l l y , then, you're coming down 

and j u s t s e l e c t i v e l y using NMED's s o i l screening l e v e l s the 

way t h a t you b e l i e v e i s appropriate. You don't want t o 

consider — you want t o use p a r t of i t , but you don't want 

t o use other p a r t s because you disagree w i t h them? 

A. Exactly r i g h t . 

Q. And — but t h a t ' s not the way t h a t they're 

a p p l i e d i n New Mexico, i s i t ? 

A. I f t h i s were a r e g u l a t o r y compliance e v a l u a t i o n , 

you're e x a c t l y r i g h t . 

Q. And so what would be the — what i s the e f f e c t of 
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i t being i n excess of the NMED's DAF 20 s o i l screening 

l e v e l s ? 

A. For arsenic? I t ' s not e f f e c t . 

Q. But what does i t mean i f i t ' s i n excess of DAF 2 0 

leve l s ? So — do you understand the — 

A. From the r e g u l a t o r y p o i n t — 

Q. — how the documents are used? 

A. From the r e g u l a t o r y p o i n t of view, you'd be — 

you'd have a r e g u l a t o r y exceedence. 

Q. Right. And what does t h a t mean based — what 

would happen based upon that? 

A. You would need t o take a c t i o n , perhaps go i n t o 

the t i e r 2 or t i e r 3 p a r t s of the r i s k assessment process. 

Q. Right, i t means t h a t there's a p o t e n t i a l t h r e a t 

from m i g r a t i o n t o groundwater. I t doesn't mean i t ' s going 

t o get i n t o i t , i t means there's a p o t e n t i a l t h r e a t f o r 

m i g r a t i o n t o groundwater, correct? 

A. From the r e g u l a t o r y perspective, yes. 

Q. And so you have the opt i o n of clea n i n g t h a t up or 

performing a t i e r 2 an a l y s i s , correct? 

A. Right. 

Q. And has i n d u s t r y performed a t i e r 2 a n a l y s i s on 

these? 

A. No, not a t t h i s stage. Again, we're not — we're 

not t r y i n g t o demonstrate r e g u l a t o r y compliance, what we're 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4393 

t r y i n g t o do i s determine what c o n s t i t u e n t s are t h e r e , what 

form are they — they are th e r e , and now what does i t mean 

w i t h regard t o developing a r e g u l a t o r y program? Okay? 

We're not t r y i n g t o — you know, e s s e n t i a l l y demonstrate 

compliance w i t h NMED's c r i t e r i a or t h e i r t h e o r e t i c a l 

approach. 

Q. Well, a t one p o i n t you say you're i n compliance 

w i t h NMED's c r i t e r i a , but you're s e l e c t i v e l y using the 

p o r t i o n s t h a t you l i k e , t h a t you say you're i n compliance 

w i t h . 

A. Yeah, you could say t h a t . 

Q. So i t ' s not i n compliance w i t h the DAF 2 0 

c r i t e r i a , and t h e r e f o r e would — under NMED's screening 

l e v e l s would e i t h e r r e q u i r e cleanup or performance of a 

t i e r 2 a n a l y s i s ; i s n ' t t h a t correct? 

A. That's c o r r e c t . 

COMMISSIONER OLSON: Okay. That's a l l I have. 

CHAIRMAN FESMIRE: Mr. Hiser? 

MR. HISER: Just a very few questions. 

REDIRECT EXAMINATION 

BY MR. HISER: 

Q. Dr. Thomas, on the whole issue of t r u c k t r a f f i c , 

i s n ' t i t the p o i n t t h a t was ra i s e d i n Dr. Pease's r e p o r t — 

or i n Mr. Pease's r e p o r t from Daniel B. Stephens Associates 

and from your analysis t h a t you were l o o k i n g a t more the 
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incremental impact of the increase i n t r u c k t r a f f i c on a 

pe r - u n i t - o f - p r o d u c t i o n basis as a r e s u l t of the proposed 

r u l e ? 

A. Yes. 

Q. And so regardless of where the l i n e of t o t a l r i g 

count moves up or down, there w i l l be more t r u c k t r a f f i c 

and hence more emissions and more p o t e n t i a l accidents or 

f a t a l i t i e s as a r e s u l t of the adoption of t h i s r u l e than 

t h e r e would be wit h o u t the adoption of t h i s r u l e ; i s t h a t 

c o r r e c t ? 

A. Yes, t h a t ' s my opinion. 

Q. Now you and Commissioner Olson have been i n v o l v e d 

i n a long discussion about the 3103 c o n s t i t u e n t s and the 

NMED s o i l s screening l e v e l s — and you may not be able t o 

answer t h i s question; i f you can't, simply say so. Are the 

NMED SSLs a c t u a l l y r e g u l a t o r i l y b i n d i n g standards t h a t must 

be met under a l l circumstances f o r the guidance f a c t o r s 

t h a t are used i n assessing cleanup? 

A. Well, they're not standards t h a t have l e g a l l y — 

l e g a l l y b i n d i n g . They're g e n e r a l l y considered g u i d e l i n e s , 

but they're enforced as the — as — 

Q. — as an appropriate cleanup standard — 

A. Yeah. 

Q. — b a s i c a l l y ? 

A. Yeah. 
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Q. Now, i s your concern w i t h the 3103 c o n s t i t u e n t s 

d r i v e n i n lar g e p a r t by your b e l i e f t h a t the c o n s t i t u e n t 

l e v e l s t h a t have been observed i n the p i t s , based on both 

the OCD sampling and the i n d u s t r y committee sampling and 

your general knowledge, do not present a t h r e a t t o e i t h e r 

the e x i s t i n g Water Q u a l i t y Control Commission standards or 

t o p u b l i c h e a l t h or environment, w i t h the exception of 

sodium chlo r i d e ? 

A. Would you repeat t h a t question? 

Q. I s your con - — Now, i n the disc u s s i o n t h a t 

Commissioner Olson has been r a i s i n g t h i n g s about, Well, how 

are you addressing the r e g u l a t o r y standards, and don't you 

need t o be concerned about t h i s ? , and you've s a i d you're 

not concerned about t h a t , i s t h a t because you don't b e l i e v e 

t h a t the m a t e r i a l s i n the p i t s would a c t u a l l y reach the 

groundwater a t a l e v e l t h a t would exceed the standards? 

A. Yes, t h a t ' s c o r r e c t . 

Q. And so i f the m a t e r i a l i n the p i t wouldn't reach 

the groundwater a t a l e v e l i n excess of standards, would 

t h a t address Commissioner Olson's concern about whether 

t h i s r u l e , whether i t be the OCD r u l e or the i n d u s t r y 

committee proposal, would p r o t e c t the Water Q u a l i t y C o n t r o l 

Commission standards t h a t he's expressed a concern about? 

A. Should. 

Q. Now Commissioner Fesmire — Let me go on t o one 
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other t h i n g . Now I believe t h a t Commission Olson brought 

i t out t h a t the NMED's SSL program allows subsequent t i e r s , 

2s, 3s, whatever, consid e r a t i o n of a d d i t i o n a l f a c t o r s as t o 

what should be done w i t h a given s i t e t h a t may show 

contamination above a t i e r 1 l e v e l ; i s t h a t c o r r e c t ? 

A. That's c o r r e c t . 

Q. And i n t h a t t i e r 2 or t i e r 3 a n a l y s i s , would you 

be l o o k i n g a t t h i n g s such as the a c t u a l s o l u b i l i t y of the 

m a t e r i a l i n reaching a decision about whether groundwater 

m i g r a t i o n i s a l e g i t i m a t e basis f o r concern a t t h a t s i t e ? 

A. Yes. 

Q. And the l a s t question was one t h a t Commissioner 

Fesmire had r a i s e d , and t h a t was about understanding about 

m a t e r i a l s t h a t were disposed i n what he ch a r a c t e r i z e d as a 

dispo s a l p i t and i n a d r i l l i n g p i t . And he asked you a 

question about whether the same th i n g s might go i n closed 

p i t s , and your answer was t h a t h i s t o r i c a l l y t h a t might be 

t r u e . 

Based on your experience w i t h the i n d u s t r y , do 

you b e l i e v e t h a t a l l those m a t e r i a l s s t i l l go i n t o d r i l l i n g 

p i t s here i n the 2005-2007 era? 

A. I t ' s a l i t t l e hard t o judge. You know, i n 

general, I t h i n k the i n d u s t r y i s doing a f a i r l y good j o b . 

I'm suspicious t h a t there are bad actors i n any group, so I 

can't r e a l l y give you a f u l l answer. 
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Q. But i n general there's r e g u l a t o r y p r o h i b i t i o n s 

and other — 

A. I n my experience, I t h i n k the i n d u s t r y does a 

f i n e j o b of segregating t h e i r waste and minimizing volumes, 

because t o a large extent they're f i n a n c i a l l y l i a b l e a t 

some p o i n t i n the f u t u r e . 

MR. HISER: That concludes my questions. 

CHAIRMAN FESMIRE: I s there any recross on the 

subject of the r e d i r e c t ? 

MR. BROOKS: No, Mr. Chairman, none from us. 

MR. JANTZ: None, Mr. Chairman. 

MS. FOSTER: No, Mr. Chairman, thank you. 

CHAIRMAN FESMIRE: Mr. Huffaker? 

MR. HUFFAKER: No, s i r . 

CHAIRMAN FESMIRE: Commissioner B a i l e y , do you 

have any? 

COMMISSIONER BAILEY: (Shakes head) 

CHAIRMAN FESMIRE: Commissioner Olson? 

FURTHER EXAMINATION 

BY COMMISSIONER OLSON: 

Q. Just g e t t i n g t o t h i s issue, you b e l i e v e i t won't 

reach — the contaminants won't reach groundwater. I t ' s 

based s o l e l y on TCLP leachate, but you're not an expert i n 

contaminant m i g r a t i o n , are you? 

A. I've done a f a i r amount i n contaminant m i g r a t i o n . 
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Q. But you are — 

A. But also i t ' s not j u s t based upon the TCLP 

leachate. For 3103 c o n s t i t u e n t s , f o r example, we looked a t 

the — you know, where 3103 contaminant was i d e n t i f i e d i n 

the t o t a l , we would take a look a t t h a t because we may not 

have had a TCLP f o r t h a t . 

We sa i d , Well, gee, i f we use the SPLP procedure 

i t a u t o m a t i c a l l y involves a d i l u t i o n 2 0 - f o l d , because 

t h a t ' s the volume of the e x t r a c t i o n solvent. Okay? And i f 

we d i v i d e d t h i s t o t a l i n the s o l i d s by 20, would we exceed 

the c r i t e r i o n ? And the answer was no. 

Q. Right, because you're a l l o w i n g f o r 2 0 - f o l d 

d i l u t i o n . 

But you're s t i l l not — i f you look a t the NMED 

screening l e v e l s f o r the DAF 20, which you are not 

accepting, i t i s above the screening l e v e l s f o r p o t e n t i a l 

m i g r a t i o n t o groundwater, and you'd have t o f i n d the extent 

of contamination; i s n ' t t h a t correct? And — 

A. Yeah, i f we were doing f o r r e g u l a t o r y compliance, 

t h a t ' s t r u e . 

Q. And was the extent of contamination underneath 

these then defined t o confirm whether or not there's 

leachate going t o groundwater? 

A. No, not w i t h regard t o the s o i l l e v e l f o r 

p r o t e c t i o n of groundwater c r i t e r i o n , no. 
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COMMISSIONER OLSON: That's a l l I have. 

CHAIRMAN FESMIRE: Dr. Thomas, thank you very 

much. Oh — 

MR. HISER: Before we l e t him go, Mr. Chairman, 

we'd l i k e t o move the ent r y of Dr. Thomas's E x h i b i t 9, 

which i s i n d u s t r y committee Number 9. 

And since there's been so much discussion of the 

i n d u s t r y committee's sampling data which we p r e v i o u s l y 

provided, we also have t h a t , and these are the sampling 

a n a l y s i s r e p o r t , of which a summary was provided i n the 

summary t h a t Dr. Thomas — but t h i s i s the complete 

document, i f the Commission so pleases. 

CHAIRMAN FESMIRE: At the end of testimony? At 

the end of testimony? 

MR. HISER: Well, we had not o r i g i n a l l y intended 

t o r e a l l y do t h i s , but j u s t t o r e l y upon Dr. Thomas's 

summary, i f i t was requested we'd provide t h a t data i n the 

i n t e r e s t of being f u l l and open, so we have no o b j e c t i o n t o 

t h a t f u l l set of data being i n the record. 

CHAIRMAN FESMIRE: Okay. 

MR. HISER: And then as you s a i d , we — how the 

— t h a t data was developed, and so we also have copies of 

the sampling analysis plan t o go w i t h t h a t data and t o 

anybody else who would l i k e i t . 

CHAIRMAN FESMIRE: Okay. I s the r e any o b j e c t i o n 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4400 

t o the admission of E x h i b i t Number 9? 

MR. BROOKS: No o b j e c t i o n t o admission of E x h i b i t 

Number 9. 

CHAIRMAN FESMIRE: Why don't we go ahead and 

admit E x h i b i t Number 9. 

Why don't you make the other two documents 

a v a i l a b l e t o counsel — 

MR. HISER: Okay. 

CHAIRMAN FESMIRE: — and w e ' l l take up the 

question of t h e i r a d m i s s i b i l i t y a f t e r lunch, okay? 

MR. HISER: That would be f i n e . 

CHAIRMAN FESMIRE: At t h i s time i s t h e r e anyone 

i n the audience who would l i k e t o make a statement on the 

record? 

Okay, i s there anyone else? 

Okay, why don't you come forward — 

Oh, Ms. Foster, you had — ? 

MS. FOSTER: Mr. Chairman, I do have a question 

about the p u b l i c hearing or the statement p r o v i s i o n s since 

we're doing t h i s r i g h t now, i t j u s t k i n d of popped i n t o my 

head. 

I had a question by a L e g i s l a t o r who wanted t o 

know which was the best way t o come i n t o make a statement, 

i f i t was po s s i b l e , due t o h i s l e g i s l a t i v e schedule, would 

i t be po s s i b l e f o r me t o read something i n t o the record f o r 
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him, or would he a c t u a l l y need t o come i n here? 

CHAIRMAN FESMIRE: I f he's going t o make the 

statement on the record, he would need t o show up. We are 

accepting w r i t t e n statements u n t i l the close of evidence, 

so. . . 

MS. FOSTER: Okay, but the w r i t t e n statements — 

but the w r i t t e n statements do not have the weight i n the 

record as — l i k e the sworn statements would, c o r r e c t ? I 

j u s t want t o make sure I r e l a y the c o r r e c t i n f o r m a t i o n back 

t o him. 

CHAIRMAN FESMIRE: I would t h i n k t h a t t h ey're a l l 

— I mean, they are a l l equally weighted, a t l e a s t i n my 

determinations, and they are a l l read, so i f i t would be 

easier f o r the L e g i s l a t o r t o provide a w r i t t e n statement on 

the record i t w i l l become p a r t of the record, and i t w i l l 

be considered i n the decisio n . 

MS. FOSTER: Okay. And then the other question I 

had was from a c l i e n t who wanted t o know i f i t would be 

appro p r i a t e t o send h i s attorney i n h i s stead t o make a 

statement on behalf of the company, j u s t — 

CHAIRMAN FESMIRE: Well, the a t t o r n e y would be 

capable of making a statement on h i s own, so I see no 

problem w i t h him making a statement on — 

MS. FOSTER: Okay, thank you. 

CHAIRMAN FESMIRE: — behalf of the company. 
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MS. FOSTER: Thank you. 

CHAIRMAN FESMIRE: Why don't you come forward? 

You've been here a couple of days, you know the d r i l l ? 

MR. ROBINSON: I ' l l be sworn i n . 

CHAIRMAN FESMIRE: Okay, why don't you r a i s e your 

r i g h t hand? 

(Thereupon, the witness was sworn.) 

CHAIRMAN FESMIRE: S t a r t w i t h your name, please, 

s i r . 

SEAN ROBINSON, 

the witness h e r e i n , a f t e r having been f i r s t d u l y sworn upon 

h i s oath, t e s t i f i e d as f o l l o w s : 

DIRECT TESTIMONY 

BY MR. ROBINSON: 

MR. ROBINSON: A l l r i g h t . Have t o f o r g i v e me i f 

I shake a l i t t l e b i t . I'm a l i t t l e nervous. 

My name i s Sean Robinson, I'm a d r i l l i n g 

engineering supervisor w i t h ConocoPhillips, l o c a t e d i n 

Farmington, New Mexico. 

I have a bachelor of science i n mechanical 

engineering w i t h a minor i n math, and an MBA. I'm an 

engineer i n t r a i n i n g , so I'm i n the process of l i c e n s u r e , 

and I've been d r i l l i n g approx- — 

CHAIRMAN FESMIRE: Did they t e l l you t o say th a t ? 

THE WITNESS: Sorry? No, I've been — 
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(Laughter) 

THE WITNESS: I've been here, so I know the 

question. 

I've been d r i l l i n g f o r approximately 11 years, 

mostly domestically. I have three years of i n t e r n a t i o n a l 

experience i n eastern Canada. I've worked i n Texas, 

Wyoming, C a l i f o r n i a , the Gulf of Mexico, Louisiana, 

Colorado and New Mexico, as w e l l as I mentioned eastern 

Canada, so a s i g n i f i c a n t amount of experience i n the 

d r i l l i n g i n d u s t r y . 

I was here f o r Mr. Poore's testimony, where t h e r e 

were some questions regarding costs and cost savings not 

being taken i n t o account regarding some of the case stu d i e s 

and other evidence t h a t ' s been presented. Hopefully I 

address some of those issues i n my statement. 

As a d r i l l i n g engineer f o r the l a s t 11 years, 

fundamentally my job i s t o reduce costs. I have no impact 

on reserves, I don't do a reserve — I can't t e l l you how 

much gas i s i n the ground or how much o i l i s i n the ground. 

That's not my j o b . 

So i f you have a numerator and a denominator, I 

can only impact one of those, and the only number I can 

impact i s cost. 

So I guess my job f o r the l a s t 11 years was, I 

always get asked, Why can't you lower your cost? Why can't 
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you lower your cost t o make X or Y p r o j e c t v i a b l e ? 

So I take great p r i d e i n making sure t h a t my 

estimates are c o r r e c t and accurate and t h a t I lower the 

cost as much as I po s s i b l y can. 

I'm very p r o a c t i v e i n t r y i n g t o i d e n t i f y new 

technologies and applying those a p p r o p r i a t e l y . There are 

many new technologies t h a t are always being developed, and 

t r y i n g t o put those i n a c o r r e c t places. 

So as I heard about t h i s testimony i n i t i a l l y I 

t r i e d t o avoid coming, and obviously — anyway, I'm here, 

so. . . 

As I've looked a t some of the case h i s t o r i e s t h a t 

have been presented on savings t h a t the i n d u s t r y — 

i n d u s t r y papers showing savings from closed-loop systems, I 

was very i n t e r e s t e d as a d r i l l i n g engineer t o see i f I 

could u t i l i z e some of those case studies t o my b e n e f i t up 

i n northwest New Mexico f o r ConocoPhillips, so I've 

reviewed — I'm sure i t ' s not a l l - i n c l u s i v e , but I've 

reviewed a l l the case studies t h a t I could f i n d t h a t — 

Some of them were in p u t i n t o evidence, t h e r e may be others 

t h a t I d i d n ' t f i n d . 

But anyway, I ' d l i k e t o go through those, j u s t so 

t h a t you understand how — i f some of those items are 

a p p l i c a b l e or not, f o r ConocoPhillips i n northwestern New 

Mexico. 
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I believe most of these would be i n E x h i b i t s 7 

and 8 of the OGAP. I don't know i f t h a t ' s c o r r e c t . You 

may or may not have those documents w i t h you. I ' d l i k e t o 

go through them r e a l l y quick. 

There are a t o t a l of e i g h t case st u d i e s t h a t I 

looked a t i n the two e x h i b i t s , 7 and 8. Of those e x h i b i t s , 

f i v e were unique, so three were repeats, i f t h a t makes 

sense. They were i d e n t i c a l case s t u d i e s , c i t e d t w i c e . So 

I have f i v e unique case studies I ' l l go through r e a l l y 

quick. 

The f i r s t one was i n E x h i b i t 7, and t h i s one I 

t r i e d t o get the data because I was extremely i n t e r e s t e d i n 

t h i s one. I t showed on a percentagewise some s i g n i f i c a n t 

improvements. They documented, they s a i d 2 3 percent fewer 

r o t a t i n g hours, 39 percent improved ROP, 37 percent fewer 

b i t s , 33 percent [ s i c ] fewer days, and 43 percent lower 

f l u i d costs. 

So as a d r i l l i n g engineer, t h a t ' s a huge impact. 

I f I can cut — a t y p i c a l w e l l , you've heard, there's 12 

days. I f I can cut three or four days o f f of t h a t w e l l , 

t h a t ' s an i n c r e d i b l e savings. 

So I wasn't able t o f i n d a l l of the — or any of 

the data. I a c t u a l l y went t o M-I Swaco and t a l k e d d i r e c t l y 

w i t h them, and I searched the I n t e r n e t because i t had an 

I n t e r n e t reference f o r t h i s — the paper. I couldn't get 
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the data. 

But I was a d r i l l i n g engineer, I've made huge 

improvements s i m i l a r t o t h a t , and i t hasn't been from 

p u r e l y one item. I t ' s t y p i c a l l y from m u l t i p l e items. For 

example, a change i n b i t technology or using a new mud 

motor or some other product. 

CHAIRMAN FESMIRE: The synergy of the m u l t i p l e 

technologies? 

THE WITNESS: Correct. So I can't take issue 

w i t h p a r t i c u l a r l y — or maybe a l l of those being a b e n e f i t . 

The d r i l l i n g engineer t h a t d i d t h a t , t h a t guy needs t o get 

a r a i s e . 

But the — but a t t r i b u t i n g i t a l l t o closed-loop, 

i n my o p i n i o n , may be problematic. I b e l i e v e t h e r e may 

have been other items. The fewer — the lower f l u i d cost, 

43 percent, t h a t could p o t e n t i a l l y — maybe t h a t ' s a l l or a 

b i g p a r t of i t . Some i f i t w i l l be the fewer days, because 

y o u ' l l use less f l u i d i f you reduce days. So a b i g 

compounding e f f e c t . 

E x h i b i t — That was case number 1. 

A second case i n the E x h i b i t 7, i t t a l k e d about 

challenges associated w i t h conventional reserve p i t s , and 

b a s i c a l l y there were again two w e l l s t h a t were compared. 

The f i r s t w e l l had a reserve — had thr e e 

d i f f e r e n t p i t s f o r use i n the d r i l l i n g environment. 
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There's a 235-by-77-foot, a 20-by-10 and a 40-by-10. So 

thre e p i t s . T o t a l surface area was .4 acres f o r those 

p i t s . 

I n northwest New Mexico our c u r r e n t p i t s i z e , 

j u s t the p i t , f o r our deep w e l l s i s .21 acres. So my p i t 

i s s i g n i f i c a n t l y smaller already than t h a t p i t s i z e . 

And w i t h the open p i t they generated over 16,000 

b a r r e l s of waste. With the closed-loop system they only 

generated 1100 b a r r e l s , they said. So a s i g n i f i c a n t 

improvement. 

Just i n reference t o the volumes t h a t — a p i t 

w i t h two f o o t of freeboard, which i s the maximum we would 

ever f i l l a p i t t o , would contain approximately 7000 

b a r r e l s i n the northwest, on our deep w e l l s , so the biggest 

p i t s t h a t we use. The coal w e l l s would be about 4500, 4600 

b a r r e l s . 

The volume, i f you take the whole volume and 

times i t by s i x , so the s o l i d s content, you'd have 

approximately 2600 b a r r e l s of s o l i d s i n t h a t 7000-barrel 

p i t . So I'm going t o have a — anyway, I don't know — I 

may be able t o r e a l i z e some b e n e f i t , but the d r a s t i c 

b e n e f i t from 16,000 b a r r e l s t o 11,000 [ s i c ] b a r r e l s of 

s o l i d s , I'm going t o have a d i f f i c u l t time, because my 

c u r r e n t waste l e v e l i s so low already. 

They also documented some b e n e f i t i n r e d u c t i o n of 
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s i t e s . I t h i n k Mr. Poore t e s t i f i e d t o t h a t , so I don't 

n e c e s s a r i l y need t o go i n t o t h a t . 

Our s i t e s c u r r e n t l y are under two acres, the 

usable s i t e . Disturbed area may be l a r g e r , because we have 

a b u f f e r zone around, and the re-seeded area would also be 

l a r g e r because again a b u f f e r zone, though i t ' s not usable 

d u r i n g the d r i l l i n g process and completion process, i t i s 

d i s t u r b e d , so — or maybe p o t e n t i a l l y d i s t u r b e d and needs 

t o be re-seeded. 

Again, kudos t o the engineering team. A huge 

savings i n waste and a huge savings p o t e n t i a l l y i n cost. 

But f o r northwest, not p a r t i c u l a r l y a p p l i c a b l e . 

E x h i b i t 7, case number 3, these are two — these 

are two w e l l s d r i l l e d i n Oklahoma, and they're comparing 

the two w e l l s . One was d r i l l e d w i t h a closed loop and one 

was d r i l l e d w i t h a reserve p i t . And t h e r e was a small 

savings, i t says $12,700 savings was achieved. 

I would contend t h a t — i n i t i a l l y I was going t o 

d i g i n t o i t , but then I r e a l i z e d t h a t the two w e l l s t h a t 

they compare are — i t was l i k e an apple and an orange. 

One was d r i l l e d w i t h l a r g e r hole s i z e . This i s the same 

form a t i o n , so they went t o the same t a r g e t , but the 

engineer probably — i f i t was me, I would look a t the 

previous w e l l s t h a t have been d r i l l e d . What can I change? 

They were able t o downsize t h e i r whole s i z e . So reducing 
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— c l e a r l y reducing the volume of generated. And they also 

a i r - d r i l l e d one s e c t i o n , which would also reduce volume 

generated. 

And i n northwestern New Mexico we've already — 

we d r i l l 6-1/4-inch production hole, which i s the smallest 

production hole I've d r i l l e d i n my career, so we've 

b a s i c a l l y — there's 10,000 w e l l s , e f f e c t i v e l y , t h a t 

ConocoPhillips operates up th e r e , and we k i n d of know we've 

optimized. 

And we also a i r d r i l l , so we minimize waste w i t h 

t h a t . 

So both of those are already being used, so we 

can't — I d i d n ' t see a b e n e f i t . 

Again, great job by the engineer. That's what my 

job i s , i s t o f i n d o p p o r t u n i t i e s t o improve and reduce 

costs, but again, maybe not a p p l i c a b l e i n northwestern New 

Mexico a t today's date. 

Then the next one was E x h i b i t 8, case number 1. 

And I couldn't compare these very w e l l . I t looks l i k e i t 

t a l k s about two d i f f e r e n t d r i l l i n g examples, and the 

o v e r a l l savings was i n the neighborhood of $13 00 per w e l l . 

They say they used closed-loop i n 50 w e l l s , and they used a 

reserve p i t i n one w e l l . So again, I don't have dates, so 

I don't know i f the one w e l l was r e a l l y o l d and the ones 

t h a t were d r i l l e d w i t h closed-loop were r e l a t i v e l y new. 
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But I do know, based on the document, t h a t 

conventional r o t a r y d r i l l i n g w i t h the reserve p i t , which 

was the f i r s t , t h a t ' s an antiquated method of d r i l l i n g now. 

We don't use pu r e l y r o t a r y d r i l l i n g very many times 

anymore. Many times we use a mud motor and a PDC b i t , 

which i s what they d i d w i t h the 50 w e l l s t h a t documented 

the savings. They used a closed-loop d r i l l i n g w i t h mud 

motors and diamond b i t s of 50 w e l l s . 

So again, good job f o r the d r i l l i n g engineer. 

They u t i l i z e d mud-motor technology, PDMs, and they used the 

PDC b i t r a t h e r than a — probably a roller-comb b i t , which 

i s a — increases r a t e of pe n e t r a t i o n and saves time and 

days. 

So again, those methods — we c u r r e n t l y d r i l l 

w i t h a p i t , but w i t h mud motors and diamond b i t . So 

p o t e n t i a l l y the b e n e f i t may not be there f o r those i n t h a t 

case. 

I t h i n k I have j u s t one more. 

E x h i b i t 8, case number 4. This one was — I 

guess I d i d n ' t f i n d very much data, but fundamentally what 

the operator was able t o do was t o i n c e n t i v i z e t he d r i l l i n g 

c o n t r a c t o r and s h i f t the r i s k . They wrote a turnkey 

c o n t r a c t , and included i n t h a t turnkey c o n t r a c t , the 

requirement t h a t they handle and dispose of the waste. 

So the l i a b i l i t y was taken from — Well, I'm sure 
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the l i a b i l i t y d i d n ' t move, but the cost and r e s p o n s i b i l i t y 

moved from the d r i l l i n g c o n t r a c t o r t o the operator. I do 

see a b e n e f i t i n t h a t , because i f someone i s m o n e t a r i l y 

i n c e n t i v i z e d t o reduce waste, I've seen t h a t work, so I do 

see p o s i t i v e t h e r e . 

But the — on the c o n t r a r y , I would be, as an 

operator, a l i t t l e b i t nervous i f I i n c e n t i v i z e d 

p o t e n t i a l l y a d r i l l i n g c o n t r a c t o r t o take care of my waste. 

Because they are motivated by cost savings, they may not 

dispose of i t i n a proper manner, compared t o what 

ConocoPhillips, w i t h our b e l i e f s , how they would dispose of 

i t . 

Now t h a t doesn't say t h a t they d i d i t 

i n c o r r e c t l y . I t doesn't a c t u a l l y — the case study doesn't 

t a l k about how the waste was disposed. They may have been 

able t o dispose w i t h landfarming or some other method, 

r a t h e r than a dig-and-haul. 

So b a s i c a l l y take away, again, e i g h t case 

s t u d i e s , f i v e of them had neat t h i n g s . And t h e r e are some 

t h i n g s t h a t I can take away, f o r instance, t h a t somehow 

in c e n t the d r i l l i n g c o n t r a c t o r t o minimize waste. That's 

always p o s i t i v e . 

The second was — i s , we're going t o s t r u g g l e a t 

ConocoPhillips t o keep t h a t incremental cost, t h a t 

$115,000, as — I gave t h a t t o John — Mr. Poore, q u i t e a 
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w h i l e ago, and since then I've got a l o t of new estimates, 

and I am r e a l l y — I'm going t o t r y and hol d t h a t $115,000 

because of the impact you've seen, based on Mr. Poore's 

testimony, i s p o t e n t i a l reserve write-down. So i f I can't 

maintain t h a t $115,000 or lower, t h a t reserve write-down 

was — i s s i g n i f i c a n t . So I'm going t o t r y and keep the 

$115,000 but the cost estimates t h a t keep coming i n are 

in c r e a s i n g r a t h e r than decreasing, so I'm — I've t o l d 

management $115,000 and I'm going t o t r y and hol d t h a t 

l i n e . 

And then t o me the huge i n c e n t i v e i s t o reduce 

data. So I'm going t o f i n d other technologies — i f I use 

closed-loop, I'm going t o t r y and use other technologies t o 

improve my r a t e of pe n e t r a t i o n so t h a t I can cut the 12 

days t o 10 or some other method. So I'm not going t o s i t 

on my l a u r e l s , but there may be other ways t h a t I can 

at t a c k t h a t $115,000. 

And then the l a s t t h i n g i s j u s t — I t h i n k t h a t 

was i t . Anyway, t h a t ' s a l l I ' l l say. Thank you f o r your 

time. 

CHAIRMAN FESMIRE: Okay, are the r e any questions 

of t h i s witness? 

MR. HISER: (Shakes head) 

MR. BROOKS: No questions, your honor. 

CHAIRMAN FESMIRE: Commissioner Olson? 
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COMMISSIONER OLSON: Just one. 

EXAMINATION 

BY COMMISSIONER OLSON: 

Q. So i t sounds l i k e you're t r y i n g t o keep t h a t 

$115,000 t o a maximum, $115,000, and h o p e f u l l y t r y t o get 

b e t t e r on the cost; i s t h a t what you're t r y i n g f o r ? 

A. That's — My job i s t o reduce the $115,000. Can 

I — r i g h t now — l i k e I said, John has presented i t t o 

management, and they know the $115,000, so t h a t ' s k i n d of 

the benchmark f o r me. And c l e a r l y , I wanted t o reduce t h a t 

cost, and I w i l l be working. But recent cost estimates, 

f o r example, the a i r d r i l l i n g , I missed the cost by $2000 a 

day, which i s — t h a t ' s already been a 12-day l u l l , t h a t ' s 

$24,000. 

So I'm going t o — I've got t o f i n d another — I 

have t o save a f u l l day plus t o counteract t h a t 25 t h a t I 

guarantee I w i l l lose. 

And then we preset the surface casing, and t h a t 

— i f we r e q u i r e -- and i t ' s a i r - d r i l l e d , i t saves about 

$12,000 per w e l l , and i f I have t o go — these are — i t ' s 

l i k e a l o t of w e l l d r i l l i n g r i g , i t doesn't have a 

s u b f l o o r , i t ' s very low-tech but very cheap. And i f I lose 

t h a t b e n e f i t because I have t o go closed-loop, I have t o 

throw t h a t cost back i n . 

Anyway, i t ' s going t o be a s t r u g g l e , yes. 
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COMMISSIONER OLSON: Okay, thanks. 

CHAIRMAN FESMIRE: Commissioner Bailey? 

COMMISSIONER BAILEY: No, no questions. 

EXAMINATION 

BY CHAIRMAN FESMIRE: 

Q. You said you worked i n eastern Canada. They've 

got some p r e t t y s t r i c t environmental r e g u l a t i o n s up t h e r e , 

don't they? 

A. They do, i t was of f s h o r e . They adopted, 

b a s i c a l l y , the North Sea r e g u l a t i o n s t h e r e . 

Q. So you're a closed-loop expert, so t o speak, 

aren't you? 

A. I've experienced closed-loop q u i t e a few times. 

Q. One of the th i n g s t h a t concerned me i s the 

discuss i o n t h a t i t would be d i f f i c u l t t o c a v i t a t e a w e l l i n 

a closed-loop system. Do you know how they would do th a t ? 

Or c a v i t a t e a w e l l w i thout a p i t , I guess, i s a b e t t e r way 

t o put i t ? 

A. I t w i l l be — i t w i l l be d i f f i c u l t t o do i t 

closed-loop. Based on t a l k i n g w i t h one of our — the 

operations superintendent i n charge of the c a v i t a t i o n , he 

estimates an incremental $300,000 f o r j u s t the completion 

p a r t , the d r i l l i n g of the l a s t 500 f e e t and c a v i t a t i n g 

process, and t h a t ' s a huge h i t t o a low-cost coal w e l l . 

Our average c a v i t a t i o n cost i s probably $700,000 or 
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$800,000 f o r a w e l l . And you throw $3 00,00 onto i t , i t ' s 

d i f f i c u l t . 

So closed-loop c a v i t a t i o n w i l l probably be c o s t -

p r o h i b i t i v e , l e t alone the f a c t t h a t i t ' s now closed-loop 

and the r i s k i s increased. 

T y p i c a l l y w e ' l l pressure up t o 1400 p . s . i . and 

bleed instantaneously t o atmosphere, but he's — they have 

done — they were close t o a r i v e r , I b e l i e v e , so we could 

not put a p i t i n , and they attempted a c a v i t a t i o n , j u s t a 

surge, so a recompletion, and they d i d i t — they pressured 

up t o only 800 p . s . i . , because they were very nervous, and 

he s a i d he would never do i t again, so... 

I n the long term, w i l l we f i g u r e something out? 

I hope. But i t ' l l be a short-term impact f o r sure. 

Q. I s anybody g i v i n g you turnkey c o n t r a c t s now? 

A. No, t h a t ' s — I d i d n ' t make t h a t p o i n t , but I 

haven't had a turnkey c o n t r a c t f o r a t l e a s t e i g h t years. 

Q. Now you said one of the keys t o t h i s was t o 

i n c e n t i v i z e r i s k r e d u c t i o n . That's e s s e n t i a l l y what t h i s 

r u l e would do as proposed, i s n ' t i t ? 

A. Say t h a t again? 

Q. One of the keys t o t h i s i s t o i n c e n t i v i z e waste 

r e d u c t i o n , and t h a t e s s e n t i a l l y i s one of the t h i n g s t h a t 

t h i s r u l e , as proposed, would do, i s n ' t i t ? 

A. Because we would have f i n e s i f we d i d n ' t or — 
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Q. Because — 

(Laughter) 

Q. Among other t h i n g s . There's going t o be a 

s i g n i f i c a n t monetary advantage t o the operator who f i g u r e s 

out how t o minimize h i s r i s k s , i s n ' t there? Minimize h i s 

waste, I'm so r r y . 

A. Because the h a u l - o f f would be less? 

Q. Right. 

A. Yeah. 

CHAIRMAN FESMIRE: I have no f u r t h e r questions. 

Are there any other questions of t h i s witness? 

MR. BROOKS: Nothing. 

CHAIRMAN FESMIRE: Thank you very much, s i r . 

With t h a t , why don't we break f o r lunch and 

reconvene a t 1:15? 

(Thereupon, noon recess was taken a t 11:52 a.m.) 

(The f o l l o w i n g proceedings had a t 1:20 p.m.) 

CHAIRMAN FESMIRE: Let's go back on the record i n 

Cause Number 14,015. Let the record r e f l e c t t h a t i t i s 

1:15 on Friday, December 8th, 2 007, t h a t a l l — Friday, 

December 7t h , 2007, t h a t a l l three members of the 

Commission are present, we t h e r e f o r e have a quorum present. 

I b e l i e v e , Mr. Carr — No, I b e l i e v e , Mr. Brooks, 

you were ready t o present your next witness, weren't you? 

MR. BROOKS: Yes, Mr. Chairman. Do I c o r r e c t l y 
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understand t h a t the responding p a r t i e s closed except f o r 

f u r t h e r testimony t o be presented from Dr. Stephens on 

Monday? 

CHAIRMAN FESMIRE: I t h i n k they have f i n i s h e d 

w i t h t h e i r witnesses. I don't know t h a t they have f o r m a l l y 

closed. 

MR. BROOKS: Well, t h a t they've r e s t e d , i s what I 

should say. 

CHAIRMAN FESMIRE: Okay. 

MR. HISER: The only person t h a t the i n d u s t r y 

committee plans t o c a l l a t t h i s p o i n t would be the r e b u t t a l 

testimony of Dr. Stephens on Monday. 

MR. BROOKS: Very good, t h a t was my 

understanding. 

And has IPANM rested? 

MS. FOSTER: Mr. Chairman, yes, IPANM has rested. 

MR. BROOKS: Okay. 

DR. NEEPER: We have a five - m i n u t e — 

MR. BROOKS: You have a r e b u t t a l ? 

DR. NEEPER: Yes, f i v e minutes. 

MR. BROOKS: Mr. Chairman, honorable 

Commissioners, we had announced t h a t we would have one 

r e b u t t a l witness, Ed Hansen, and t h a t ' s who we're going t o 

c a l l now. 

However, we have made a de c i s i o n today t h a t we 
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w i l l also request t o r e c a l l Mr. von Gonten f o r b r i e f 

r e b u t t a l a f t e r Mr. Hansen's testimony i s concluded. 

I t h i n k , unless there's extensive cross, we 

should be able t o get both of these witnesses done t h i s 

afternoon. 

(Laughter) 

MR. BROOKS: Of course, someone suggested d u r i n g 

the lunch hour t h a t we should r e c a l l Brad Jones. 

(Laughter) 

MR. BROOKS: We decided against t h a t . 

CHAIRMAN FESMIRE: Okay, Mr. Brooks. C a l l your 

witness. 

MR. BROOKS: At t h i s time w e ' l l c a l l Ed Hansen. 

MR. HISER: Mr. Chairman, a t what p o i n t were you 

planning t o address the remaining e x h i b i t t h a t was i n f r o n t 

of you? 

CHAIRMAN FESMIRE: Good p o i n t . 

Have you — Mr. Brooks, have you had a chance t o 

review t h a t ? 

MR. BROOKS: We have reviewed t h a t , and we have 

no o b j e c t i o n . 

CHAIRMAN FESMIRE: Okay, i s th e r e any o b j e c t i o n 

from the attorneys? 

MR. JANTZ: OGAP objects t o t h i s due t o u n f a i r 

s u r p r i s e and lack of foundation, as w e l l as i n a b i l i t y t o 
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cross-examine on the e x h i b i t . 

CHAIRMAN FESMIRE: Okay, l e t ' s take the lack of 

foundation. What k i n d of foundation would be necessary t o 

— other than the witness? 

MR. JANTZ: Well, because t h i s was prepared by 

S.M. S t o l l e r Corporation, and the i n d u s t r y committee has 

presented no one from t h a t o r g a n i z a t i o n t o v e r i f y t he 

a u t h e n t i c i t y of t h i s . 

CHAIRMAN FESMIRE: But I t h i n k Dr. Thomas 

t e s t i f i e d t h a t h i s conclusions were based on the r e p o r t of 

S.M. S t o l l e r , and I'm assuming — 

MR. HISER: He reviewed the sampling p l a n , as he 

t e s t i f i e d . 

CHAIRMAN FESMIRE: Right, so I t h i n k t h e r e i s a 

proper foundation f o r i t . I w i l l note your o b j e c t i o n , but 

I'm — i f there are no other o b j e c t i o n s , w e ' l l go ahead and 

admit i t . 

Okay? 

MR. JANTZ: Yes. 

CHAIRMAN FESMIRE: Thank you. 

Okay. So the — What are we c a l l i n g t h i s 

e x h i b i t ? 

MR. HISER: I guess i t would be i n d u s t r y 

committee E x h i b i t 11; i s t h a t correct? 

MR. CARR: That would be c o r r e c t . 
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CHAIRMAN FESMIRE: Okay, i n d u s t r y committee 

E x h i b i t 11 i s hereby admitted. However, i t i s labeled Box 

12. 

MR. HISER: That's because I a c t u a l l y have t o 

r e t u r n t h i s box t o Mr. von Gonten, who g r a c i o u s l y l e n t i t 

t o us. He assured me these boxes were i n high demand. 

CHAIRMAN FESMIRE: I t i s Christmas time. 

Okay, i n d u s t r y E x h i b i t 11 i s hereby admitted t o 

the record. 

Mr. Brooks, now are you ready t o proceed? 

MR. BROOKS: Mr. Chairman, may I approach t o give 

copies of the r e b u t t a l e x h i b i t s t o the Commission? 

CHAIRMAN FESMIRE: You may, s i r . 

EDWARD J. HANSEN, 

the witness h e r e i n , a f t e r having been f i r s t duly sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION 

BY MR. BROOKS: 

Q. Good afternoon, Mr. Hansen. 

A. Afternoon. 

Q. And Mr. Hansen, you're s t i l l under oath, I 

be l i e v e . 

A. I understand. 

Q. You understand t h a t . My co u r t r e p o r t e r used t o 

say he was j u s t w a i t i n g f o r some witness t o say, Darn, I 
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thought I could l i e . 

(Laughter) 

CHAIRMAN FESMIRE: Let the record r e f l e c t t h a t 

t h a t comment i s i n no way a t t r i b u t e d t o the witness. 

(Laughter) 

Q. (By Mr. Brooks) Mr. Hansen, a f t e r t he conclusion 

of Dr. Stephens's testimony on Friday a very long time ago, 

d i d the i n d u s t r y committee provide you w i t h some a d d i t i o n a l 

i n f o r m a t i o n r e l e v a n t t o Dr. Stephens's testimony? 

A. I t d i d . 

Q. And what d i d t h a t c o n s i s t of? 

A. I t had Dr. Stephenson's — Dr. Stephens* output 

f i l e s and some c a l c u l a t i o n sheets. 

Q. And have you now reviewed those documents? 

A. I have. 

Q. And are you now prepared t o s t a t e what you 

understand t o be the t h r u s t of Dr. Stephens's testimony, 

based — Dr. Stephens's pr e s e n t a t i o n , w r i t t e n p r e s e n t a t i o n , 

based upon your analysis of those a d d i t i o n a l documents? 

A. Yes. 

Q. Very good. Mr. Hansen, what do you underst- — 

what i s i t — what do you understand t h a t Dr. Stephens was 

attempting t o achieve through h i s use of models? 

A. Well, the attempt was t o determine a c h l o r i d e 

c o n c e n t r a t i o n i n the p i t waste such t h a t an exceedence of 
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the WQCC standard f o r c h l o r i d e would never be exceeded i n a 

s p e c i f i e d a q u i f e r . 

Q. Now, i n p r i n c i p l e you — do you agree — i n 

p r i n c i p l e , do you agree or disagree w i t h the p r o p o s i t i o n 

t h a t there would be some l e v e l t h a t would meet t h a t g o a l , 

some l e v e l of c h l o r i d e concentration would meet t h a t goal? 

A. Yeah, given a s p e c i f i c conceptual model, I would 

agree. 

Q. Okay. Now what was the — what was Dr. 

Stephens — what do you understand was Dr. Stephens's — 

Well, before I go on, I want t o use the term — I want t o 

use a term here t o describe what we're t a l k i n g about, and I 

want t o be sure we understand what t h a t term i s , and I'm 

going t o use the term "no-exceedence l e v e l " . I s t h a t a — 

i s t h a t an acceptable term t o you? 

A. Yes. 

Q. And what do you understand I'm suggesting by 

t h a t , so everybody w i l l be on the same page? 

A. Well, t h a t would be — i n t h i s p a r t i c u l a r case, 

given Dr. Stephens' modeling assumptions, i t would be 

approximately 184 m i l l i g r a m s per l i t e r i n groundwater. 

That i s 250 m i l l i g r a m s per l i t e r , the WQCC standard, minus 

the assumed 66 m i l l i g r a m s per l i t e r n a t u r a l l y o c c u r r i n g 

c h l o r i d e . 

Q. Okay. Now, t h a t i s the d i f f e r e n c e between the 
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WQCC standard and what Dr. Stephens assumed t o be the 

background, r i g h t ? 

A. That's c o r r e c t . 

Q. Okay. Now I'm going t o use another term t h a t I'm 

going t o c a l l the p r o t e c t i v e c oncentration, and by t h a t I 

mean the concentration i n the waste t h a t would be equal t o 

or less than the no-exceedence l e v e l when i t reached the 

groundwater. Do you understand that? 

A. Yes. 

Q. And by t h a t I mean when i t reached the 

groundwater a t maximum, because I understand t h a t i t won't 

immediately go t o t h a t l e v e l , r i g h t ? 

A. Correct. 

Q. Okay. So I'm — f o r t h a t term I'm going t o use 

— w e l l , l e t ' s see, what term d i d I say? 

P r o t e c t i v e l e v e l — Have you got a term t o 

suggest? 

(Laughter) 

A. Well, I t h i n k p r o t e c t i v e l e v e l i s a p p r o p r i a t e — 

Q. Okay — 

A. — given — 

Q. — okay — 

A. — the proceedings. 

Q. — very good. 

Now what d i d Dr. Stephens conclude, based on h i s 
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modeling, was the p r o t e c t i v e l e v e l ? 

A. I t was 24,839 m i l l i g r a m s per kilogram i n the p i t 

waste. 

Q. I n the p i t waste? 

A. Yes. 

Q. Now, do you — given the assumptions and i n p u t 

parameters t h a t Dr. Stephens used, do you disagree — do 

you disagree w i t h h i s modeling? 

A. Prefaced on assuming h i s i n p u t model — i n p u t 

parameters were appropriate, which I t h i n k we're going t o 

discuss how they were not, but given t h a t assumption, yes. 

Q. Okay, now I want t o go — t o c a l l your a t t e n t i o n 

t o — and you have the — do you have the a b i l i t y t o b r i n g 

these t h i n g s up on the computer here? I would l i k e t o c a l l 

your a t t e n t i o n t o page 10 of i n d u s t r y committee's E x h i b i t 

Number 3, which i s Dr. Stephens' n a r r a t i v e paper. 

Looking a t the chart on page 10, what do you 

understand t o be — what do you understand t h a t Dr. 

Stephens was t r y i n g t o do w i t h t h a t chart? 

A. He's t r y i n g t o represent a t the no-exceedence 

l e v e l i n terms of a s y n t h e t i c p r e c i p i t a t i o n leaching ' 

procedure or SPLP concentration, versus a mixing r a t i o , a 

s o i l mixing r a t i o . 

Q. Now i f the waste t h a t had the p r o t e c t i v e — Dr. 

Stephens's p o s i t e d p r o t e c t i v e - l e v e l c o n c e n t r a t i o n of 24,800 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4425 

m i l l i g r a m s per kilogram, i f you d i d an SPLP leachate t e s t 

on t h a t waste, what would be the co n c e n t r a t i o n i n 

m i l l i g r a m s per l i t e r ? 

A. Be approximately 1240 m i l l i g r a m s per l i t e r . 

Q. Now i s t h a t i n accord w i t h the f i r s t l i n e — the 

top l i n e on the chart? 

A. I t i s . 

Q. Now, Mr. Hansen, when you s t a b i l i z e waste before 

emplacement, does the concentration t h a t you need t o use — 

t h a t you p r o p e r l y should use f o r modeling, the t r a n s p o r t of 

contaminants i n t h a t waste t o groundwater, does i t depend 

on the concentration of the p o l l u t a n t i n the raw waste or 

the c o n c e n t r a t i o n of p o l l u t a n t i n the t r e a t e d waste? 

A. I t would be i n the t r e a t e d waste. 

Q. Okay. I f you, p r i o r t o emplacement, s t a b i l i z e d 

the s t a b i l i z e d the waste t h a t had — Well, l e t me back up. 

I'm asking t h i s question the wrong way. 

I f you took waste and s t a b i l i z e d i t a t a one-for-

one r a t i o , one u n i t of waste and one u n i t of clean s o l v e n t , 

and i f t h a t waste, as s t a b i l i z e d , had a co n c e n t r a t i o n of 

24,800 m i l l i g r a m s per kilogram, what c o n c e n t r a t i o n would 

you get i n an SPLP leachate c h l o r i d e standard from t h a t 

waste? 

A. I t would be 1240 m i l l i g r a m s per l i t e r . 

Q. Okay. What i f you s t a b i l i z e d waste a t a 2 - t o - l 
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r a t i o and the s t a b i l i z e d waste had a co n c e n t r a t i o n of 

24,800 m i l l i g r a m s per kilogram? What r e s u l t would you get 

w i t h your SPLP leachate? 

A. I t would be 1240 m i l l i g r a m s per l i t e r . 

Q. I t h i n k I see a p a t t e r n developing here. I f you 

s t a b i l i z e d i t 3 - t o - l or 4 - t o - l , and the s t a b i l i z e d waste 

had a concentration of 24,800 m i l l i g r a m s per kil o g r a m , what 

r e s u l t would you get from your leachate t e s t ? 

A. 1240 m i l l i g r a m s per l i t e r . 

Q. Okay. Now Mr. Hansen, i f Dr. Stephens was t a k i n g 

an SPLP leachate t e s t from the raw waste as opposed t o the 

s t a b i l i z e d waste, would t h a t p r o p e r l y e x p l a i n the numbers 

he's used i n t h i s table? 

A. Yes. 

Q. Now what do you understand t o be the s i g n i f i c a n c e 

of t he 372 0 near the bottom? 

A. That's an average of the SPLP leachate t e s t 

r e s u l t s f o r raw — or untreated p i t waste. 

Q. And do you understand — do you understand t h a t 

t o have some r e l a t i o n s h i p t o the 3500 number used i n the 

i n d u s t r y committee's recommendations? 

A. I t ' s my understanding t h a t t h a t was a rounding 

o f f of t h a t average. 

Q. Now then, I'm going t o ask you t o look a t a page 

from the i n d u s t r y committee's recommendations, and t h i s i s 
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i n the f i r s t — behind the f i r s t tab i n the i n d u s t r y 

committee's notebook, and i t ' s on page 12. 

May I approach the witness t o show the witness 

the t e x t ? 

CHAIRMAN FESMIRE: You may, s i r . 

MR. BROOKS: Thank you. 

Q. (By Mr. Brooks) And t h i s i s i n s e c t i o n B, 

subsection (2) — w e l l — yeah, t h a t ' s i t . And i f I have 

handed you the r i g h t page, what I'm c a l l i n g your a t t e n t i o n 

t o i s the i n d u s t r y committee's v e r s i o n of the standard t o 

be app l i e d f o r closure of p i t s f o r waste — waste t e s t i n g 

f o r closure of p i t s i n place. 

A. That's c o r r e c t . 

Q. Okay. Does the i n d u s t r y committee recommend t h a t 

t h e i r 3500-milligram-per-kilogram t e s t be a p p l i e d t o the 

raw waste or t o the t r e a t e d waste? 

A. They use the phrase, s t a b i l i z e d p i t contents. 

Q. Does t h a t mean they're applying i t t o the t r e a t e d 

waste? 

A. I would assume t h a t ' s the t r e a t e d waste. 

Q. Okay. I f they're applying i t t o the t r e a t e d 

waste, i s t h a t going t o be equivalent t o the p r o t e c t i v e 

l e v e l t h a t Dr. Stephens computed of 24,800 i n the waste, or 

i s i t going t o be a l o t larger? 
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A. I t ' s going t o be a l o t l a r g e r . 

Q. I f you have 3500 m i l l i g r a m s per kilogram i n the 

t r e a t e d waste, by SPLP t e s t , what — m i l l i g r a m s per l i t e r 

i n the t r e a t e d waste, by SPLP t e s t , what l e v e l of c h l o r i d e s 

w i l l you have i n the t r e a t e d waste i n m i l l i g r a m s per 

kilogram? 

A. I t would be 70,000 m i l l i g r a m s per kilogram. 

Q. And not 24,800? 

A. That's c o r r e c t . 

Q. Thank you. Okay. 

Now Mr. Hansen, I asked you e a r l i e r d i d you 

disagree w i t h Dr. Stephens's conclusions, given h i s input? 

And I b e l i e v e you said you would not, but you emphasized a 

q u a l i f i c a t i o n . 

A. That's c o r r e c t . 

Q. Are there c e r t a i n parameters t h a t Dr. Stephens 

used i n h i s modeling w i t h which you disagree? 

A. Yes, there are two primary i n p u t values t h a t I 

would say are flawed. One i s — 

Q. Now, you — I t h i n k you said t h e r e were two t h a t 

you used t h a t you t h i n k were flawed. I s t h a t c o r r e c t , 

or — 

A. That's not c o r r e c t . 

Q. Were there p o s s i b l y some t h a t Dr. Stephens used? 

A. Yeah, Dr. Stephens used. 
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Q. Okay, what were they? 

A. One i s , a very t h i c k mixing zone depth was used. 

And the other i s , a very low i n f i l t r a t i o n r a t e was used f o r 

a n o - l i n e r scenario. 

Q. That i s t o say, you t h i n k i t was a low 

i n f i l t r a t i o n — i t was an i n f i l t r a t i o n r a t e which would be 

too low f o r a n o - l i n e r scenario? 

A. That's c o r r e c t . 

Q. Okay. Now going back t o the f i r s t one, l e t ' s 

t a l k a few minutes about the mixing zone. And I have not 

numbered the r e b u t t a l e x h i b i t s , which I should have done, 

but the f i r s t one i s t h i s — 

CHAIRMAN FESMIRE: Why don't you take the time t o 

do t h a t ? 

Q. (By Mr. Brooks) Yeah, the f i r s t one i s t h i s 

diagram, i f you could b r i n g t h a t up on the screen. The one 

t h a t says s e c t i o n view and plan view. We'll l a b e l t h a t 

E x h i b i t 1 — Rebuttal E x h i b i t 1. 

Now, do you r e c a l l , Mr. Hansen, t h a t t h i s was on 

the screen e a r l i e r ? 

A. Yes. 

Q. But we d i d n ' t o f f e r i t i n evidence a t t h a t time? 

A. That's c o r r e c t . 

Q. Where d i d t h i s come from? 

A. This came from the user's manual, the Sharp, 
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Hansen and others user manual f o r the MULTIMED model. 

Q. Now we've already been over t h i s one time before, 

and I don't want t o indulge i n v a i n r e p e t i t i o n , as the 

heathen do, but would you very b r i e f l y once again r e f r e s h 

our r e c o l l e c t i o n about the concept of mixing zone and how 

i t a p p l i e s t o — how i t applies i n assessing groundwater 

contamination? 

A. Yes. Well, as we can see, t h i s i s a cross- — 

represents a cross-section of a waste f a c i l i t y , and the 

vadose zone underneath t h a t waste f a c i l i t y , and then an 

a q u i f e r underneath the vadose zone. 

As a p o t e n t i a l release comes from a waste 

f a c i l i t y through the vadose zone, i t w i l l mix i n the 

a q u i f e r . This area where i t mixes i n the a q u i f e r i s c a l l e d 

the mixing zone. 

Q. And why does the mixing zone have t h a t 

c h a r a c t e r i s t i c shape t h a t ' s shown on there? 

A. Well, t h i s p a r t i c u l a r c r oss-section has a 

groundwater f l o w d i r e c t i o n from l e f t t o r i g h t , so we have 

groundwater f l o w coming i n from the l e f t t o the r i g h t , 

through the a q u i f e r . 

As t h a t groundwater flows from l e f t t o r i g h t i n 

t h i s c r o s s - s e c t i o n , i t w i l l p i c k up some contaminants. But 

as i t goes on, more contaminants can come i n over t h a t 

l e n g t h of t h a t p a r t i c u l a r waste f a c i l i t y . 
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Q. And i s the shape of the mixing zone determined by 

the f a c t t h a t contaminants are being moved down by g r a v i t y 

but simultaneously being moved along the g r a d i e n t by the 

current? 

A. That's c o r r e c t . 

Q. Okay. Now Mr. Hansen — Well, f i r s t of a l l , what 

do you understand t o be the mixing zone t h a t was used by 

Dr. Stephens? 

A. My understanding i s t h a t the f u l l t h i ckness of 

the a q u i f e r , which i s 50 f e e t . 

Q. Which was assumed t o be 50 feet? 

A. Was assumed t o be 50 f e e t , yes. 

Q. Okay. Now Mr. Hansen, you have been charged w i t h 

using a mixing zone of four inches. How do you plead, 

g u i l t y or not g u i l t y ? 

A. I'm not g u i l t y . 

Q. Would you please explain? 

A. Okay. I performed a s e n s i t i v i t y a n a l y s i s on a 

p a r t i c u l a r i n f i l t r a t i o n r a t e . I might mention t h a t the 

i n f i l t r a t i o n r a t e i s a very strong governing f a c t o r f o r the 

depth of the mixing zone, and the p a r t i c u l a r i n f i l t r a t i o n 

r a t e t h a t I used t o make my s e n s i t i v i t y a n a l y s i s was 2.3 

m i l l i m e t e r s per year, which i s of course of concern t o t h i s 

case when comparing against Dr. Stephens' 2.5 m i l l i m e t e r s 

per year. I wanted t o use as close as I could get, and 
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t h a t ' s the number we used f o r a — the good l i n e r i n the 

Permian Basin. Dr. Stephens used 2.5 f o r h i s n o - l i n e r 

scenario i n the Permian Basin. 

When using the 2.3 m i l l i m e t e r s per year, I 

determined t h a t the model, MULTIMED model, used 8 f e e t f o r 

a mixing-zone depth. 

Q. Okay. Now d i d you — d i d you use the model 

program i t s e l f t o derive your mixing zone? 

A. Yes. 

Q. And does the model t e l l you what mixing zone i t ' s 

computed when you t e l l i t t o derive? 

A. I t does not. I'm not sure why they d i d n ' t code 

i t d i f f e r e n t l y , but t h a t ' s the way i t i s . I t uses the 

d e f a u l t number of .1 meters, and I — which i s equ i v a l e n t 

t o about fo u r inches. 

I have always assumed t h a t i f they use t h a t 

number noted on the output f i l e j u s t as a marker, as an 

impossibly low number t h a t no one would assume t o be an 

a c t u a l mixing zone depth — from what I i n f e r r e d from Dr. 

Stephens's testimony, I t h i n k he d i d n ' t a c t u a l l y b e l i e v e i t 

was f o u r inches. 

Q. Well, have you now gone back and done some 

c a l c u l a t i o n s t o determine or t o approximate what mixing 

zone depth t h a t the model derived i n your modeling? 

A. Yes, and t h a t was e i g h t f e e t . 
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Q. Very good. Now do you t h i n k — Which do you 

t h i n k i s more appropriate? Dr. Stephens' 50 f e e t , or your 

e i g h t feet? 

A. Well, based on my experience w i t h sampling 

groundwater a t m u l t i p l e depths i n groundwater m o n i t o r i n g 

w e l l s , there's t y p i c a l l y going t o be some concentrations 

throughout a groundwater a q u i f e r , and I w i l l j u s t 

demonstrate by my h i g h l i g h t i n g , t h i s i s approximately what 

I used a t t h a t 8 f e e t — or the model used, I should say — 

used the 8 f e e t f o r mixing zone depth. 

T y p i c a l l y , as — e s p e c i a l l y a plume, release 

plume t h a t has a f a i r l y s a l t content, meaning i t ' s going t o 

be a gre a t e r density than the freshwater a q u i f e r — i t w i l l 

a c t u a l l y s i n k down through the a q u i f e r , and j u s t 

h i g h l i g h t i n g a t h e o r e t i c a l plume here, t h a t might be high 

i n s a l t s . 

And as you can see, a t a p o i n t i n a mo n i t o r i n g 

w e l l , i f you sampled a t t h i s p o i n t i n the upper p o r t i o n you 

might a c t u a l l y see a low concentration o f , say, c h l o r i d e . 

And as you sample down a t d i f f e r e n t depths you might see 

d i f f e r e n t concentrations, and as you go down through where 

the plume i s a c t u a l l y t r a v e l i n g through the monitor w e l l , 

you can see a r e l a t i v e l y high concentration of c h l o r i d e . 

One s i g n i f i c a n t p o i n t I ' l l make i s t h a t I'm 

drawing — mentioning c h l o r i d e , but i f t h e r e are other 
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contaminants w i t h i n t h a t c h l o r i d e plume, i t w i l l f o l l o w 

along w i t h t h a t c h l o r i d e plume. So other c o n s t i t u e n t s w i l l 

f o l l o w along i n t h a t same plume, diss o l v e d c o n s t i t u e n t s . 

Q. Okay, so bottom l i n e , you b e l i e v e t h a t the 8 f o o t 

— do you b e l i e v e t h a t the 8 f o o t more ac c u r a t e l y 

characterizes what would probably happen i n an a c t u a l 

aquifer? 

A. Yes, and t h a t ' s t y p i c a l l y what I see as f a r as 

sampling m u l t i p l e depths through an a q u i f e r . 

Q. Okay. Now l e t ' s t a l k about the i n f i l t r a t i o n 

r a t e . 

A. Well, the i n f i l t r a t i o n r a t e used, 2.5 m i l l i m e t e r s 

per year, i s a very low number, and I — t o be used f o r a 

n o - l i n e r s i t u a t i o n . That 2.5 m i l l i m e t e r s per year was f o r 

a dry area, dry d i f f u s e area f o r recharge i n t o an a q u i f e r , 

but not f o r a moist area underneath a p i t t h a t would have 

moist contents. 

I have Dr. Stephens' book on vadose zone 

hydrology, and I j u s t p o i n t t o the t a b l e on page 112, 

and — 

Q. Which happens t o be OCD Rebuttal E x h i b i t Number 

2, co r r e c t ? 

A. — and t o note some recharge i n m i l l i m e t e r s per 

year — 

MR. BROOKS: I don't t h i n k he knows t h a t — 
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A. That's my impression from the comments I've 

heard. 

Q. Well, i t ' s , I t h i n k , what you were p r e s e n t i n g 

here as w e l l . 

A. Yeah, a l l I'm doing here i s j u s t simply saying, 

these are some of the adverse consequences t h a t i n the 

i n d u s t r y r e p o r t s were r a i s e d . Okay? 

But I mean, other consequences t h a t I haven't 

r a i s e d i s , the s t a t e has a f i n i t e budget. Okay? And 

c e r t a i n amounts w i l l go t o OCD and t h e i r programs, c e r t a i n 

amounts w i l l go t o funding h e a l t h p o l i c y and so on. Okay? 

I want t o make sure t h a t wev understand t h a t when 

you're t a l k i n g about a l l o c a t i o n of resources t h e r e are 

consequences i n areas where we have not r e a l l y thought 

through, and I hadn't heard t h a t k i n d of t h i n k i n g i n any of 

the discussions w i t h regard t o the p i t r u l e here. So my 

p o i n t i s — 

Q. Well, I'm j u s t f o l l o w i n g along w i t h what you've 

got, because I ' d look at t h i s as what you're p r e s e n t i n g i s 

your conclusions t h a t you have based — you have made based 

upon — assuming the work of others, because you're not an 

economist, you're not a petroleum engineer, you're not a 

h y d r o l o g i s t , e t cetera, or r e s e r v o i r . 

You're basing — but you're presenting t o us 

conclusions based upon the work of other i n d u s t r y experts 
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A. That's c o r r e c t . 

Q. And you understand t h a t he assumed t h a t t h e r e had 

been a l i n e r a t some time t o enable the — t o enable the 

veg e t a t i o n t o be re-established? 

A. That's c o r r e c t . 

Q. So what he was modeling was a f t e r the v e g e t a t i o n 

was re-established? 

A. That's c o r r e c t . 

Q. But he gave no weight t o the presence of a l i n e r ? 

A. That's t r u e , and he i s assuming a l i n e r w i l l come 

from the manufacturer i n p e r f e c t c o n d i t i o n , i t w i l l be 

i n s t a l l e d p e r f e c t l y , i t w i l l remain i n t a c t p e r f e c t l y 

throughout t h a t time period. 

Q. Now I remember i n your d i r e c t examination you 

sa i d something about p i t waste being moist? 

A. Yes, yes. 

Q. And i s t h a t s i g n i f i c a n t ? 

A. I t ' s very s i g n i f i c a n t . I f there's increased 

moisture a v a i l a b l e f o r contaminants t o be d r i v e n down 

through the vadose zone, i t w i l l increase the time and 

con c e n t r a t i o n of t h a t contamination t o the a q u i f e r . 

Q. Now does the HELP model allow f o r t h a t i n 

computing the i n f i l t r a t i o n r a t e a t the base of the p i t ? 

A. Yes. 

Q. Now you remember Dr. Stephens conceded — and I 
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have t o p o i n t t h i s out, because i t ' s one of the very few 

t h i n g s t h a t he conceded — Dr. Stephens conceded, i f I 

r e c a l l , t h a t t h i s encased p i t waste would — t h a t has a 

l i n e r around i t would remain moist, because the l i n e r would 

prevent the escape of f l u i d s . I s t h a t c o r r e c t , i n your 

judgment? 

A. Yes. 

Q. Subject, of course, t o the f a c t t h a t t h e r e would 

be some leakage out of i t , some small amount of leakage out 

of i t ? 

A. That's c o r r e c t . 

Q. Okay. And does the f a c t t h a t the p i t waste 

remains moist, even though i t i s buried — does t h a t have 

i m p l i c a t i o n s f o r determining the i n f i l t r a t i o n r a t e t h a t 

should be used a t the base of the encasement? 

A. I t does, yes. 

Q. And have you allowed f o r t h a t i n your modeling? 

A. I have. 

Q. And do you understand t h a t Dr. Stephens has made 

any allowance f o r t h a t i n h i s modeling? 

A. No- — Yeah, t h a t ' s what I understand, yes. 

Q. Very good. 

A. He hasn't. 

Q. I s there anything else you would l i k e t o say 

about Dr. Stephens's i n f i l t r a t i o n rate? 
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CHAIRMAN FESMIRE: Mr. Hansen, would you please 

repeat your l a s t answer? 

MR. HISER: About what Dr. Stephens d i d or d i d 

not allow. 

THE WITNESS: Well, my understanding i s , he d i d 

not a l low f o r any moisture w i t h i n the waste. 

Q. (By Mr. Brooks) I s there anything else you would 

l i k e t o say about i n f i l t r a t i o n rates? I r e a l i z e t h a t 

wouldn't be allowed i n co u r t , but we've done t h i n g s l i k e 

t h a t here. 

CHAIRMAN FESMIRE: And nobody would have n o t i c e d 

i t i f you hadn't pointed i t out. 

THE WITNESS: No. 

Q. (By Mr. Brooks) Very good. Did Dr. Stephens 

a r t i c u l a t e some concern t h a t a d d i t i o n a l c h l o r i d e mass was 

being introduced i n t o the computations by something i n your 

modeling procedure? 

A. Yes, t h a t was my understanding. He d i d n ' t go 

i n t o much d e t a i l , but considering the f a c t t h a t t he 

MULTIMED model w i l l give you a warning i f you t r y t o put i n 

too much c h l o r i d e mass, and i f y o u ' l l look a t the 42 output 

f i l e s i n our E x h i b i t 20 you won't f i n d t h a t p a r t i c u l a r 

warning, I would say t h a t concern becomes moot. 

He may have been t h i n k i n g t h a t our conceptual 

model lacked some c h l o r i d e mass. However, there's a b i g 
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d i f f e r e n c e between the assumptions f o r the two d i f f e r e n t 

models used. 

One, the — I ' l l j u s t s t a r t w i t h the — The HELP 

model output gives you a r a t e of leachate release. And 

what i s leachate? Leachate i s a f r e e l i q u i d , p a r t i c u l a r l y 

p r e c i p i t a t i o n i n the form of water t h a t comes i n contact 

w i t h waste. That's what we c a l l leachate. 

And the MULTIMED inp u t i s — f o r i n f i l t r a t i o n 

r a t e , i s t h a t very same t h i n g . I t ' s the release r a t e of 

leachate i n t o the vadose zone. 

We also put i n , of course, a t t h a t time, we put 

i n the concentration w i t h i n t h a t leachate t h a t ' s going i n t o 

the vadose zone. But he — I looked a t some c a l c u l a t i o n s 

he provided — 

Q. I s t h a t Dr. Stephens you're speaking of? 

A. Dr. Stephens. 

— a f t e r h i s testimony. 

He assumed a c h l o r i d e c o n c e n t r a t i o n over seven 

times less than what the OCD assumed f o r the MULTIMED. Now 

t h a t might be appropriate f o r the VADSAT model, but not f o r 

the MULTIMED model. Big d i f f e r e n c e , t h a t ' s the b i g 

d i f f e r e n c e . I t h i n k i t ' s j u s t a simple misunderstanding on 

Dr. Stephens' p a r t , not r e a l i z i n g the d i f f e r e n c e between 

those two models. 

Q. Well, why would there be a d i f f e r e n c e between the 
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two models, and what would be the appropriate — 

A. Yeah, so VADS- — yeah, VADSAT uses a m i l l i g r a m s 

per kilogram i n the waste i t s e l f t o s t a r t i t s modeling, 

whereas of course the MULTIMED, as I j u s t described, uses 

m i l l i g r a m s per l i t e r i n the leachate — 

Q. Okay, w e l l — 

A. — the waste f a c i l i t y — 

Q. — t h a t ' s a good l e a d - i n t o my next q u e s t i o n , i f 

you're through w i t h your explanation — 

A. Well, I ' l l j u s t — I t h i n k he came up w i t h 

something l i k e a d i f f e r e n c e of .38 times less than what he 

thought i t should be. 

Compare t h a t t o seven times of what we r e a l l y 

had. The d i f f e r e n c e between t h a t .38 and our seven leads 

us t o conclude t h a t f o r our conceptual model we had more 

than ample c h l o r i d e mass. 

Keep i n mind, we only used 50 years f o r a release 

pulse. That 50 years gives us p l e n t y of c h l o r i d e mass, 

p l e n t y of time — and we're using a r e l a t i v e l y small amount 

of water, t h a t i s , m i l l i m e t e r s per year — t h a t gives us 

p l e n t y of time f o r t h a t c h l o r i d e mass t o d i s s o l v e i n t o 

leachate. 

Q. Okay. Well, my next question was going t o be, 

t h e r e seemed t o be some confusion about what you d i d i n 

your modeling, because each of your t a b l e s i n your e x h i b i t 
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begins w i t h a concentration i n m i l l i g r a m s per l i t e r , 

c o r r e c t ? 

A. That's c o r r e c t . 

Q. Now i s t h a t concentration i n m i l l i g r a m s per 

l i t e r , i s t h a t a concentration determined by an SPLP t e s t ? 

A. I t i s not. 

Q. Explain what i t i s . 

A. I t i s the concentration i n the leachate t h a t 

would be released from a p i t . 

I f you have — say we had a co n c e n t r a t i o n of 1000 

m i l l i g r a m s per l i t e r as one of our models, t h a t would 

equate t o 1000 m i l l i g r a m s per kilogram s o l u b l e c h l o r i d e i n 

the waste. 

We're assuming t h a t i f the waste has 1000 

m i l l i g r a m s per kilogram i n the waste, we — w i t h a 

r e l a t i v e l y small amount of water — and given the time t h a t 

we're using — t h a t ' s m i l l i m e t e r s per year, we're t a l k i n g a 

very small amount of water over a year — i t w i l l have 

ample time t o dis s o l v e a l l of t h a t 1000 m i l l i g r a m s per 

kilog r a m i n t o a f r e e l i q u i d m i l l i g r a m s per l i t e r . 

Q. But i t wouldn't d i l u t e i t 20 t o 1? 

A. I t was not d i l u t e d 20 t o 1. 

Q. Okay. I n f a c t , you're assuming t h a t i t would be 

approximately equal, are you not? 

A. Yes. 
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Q. Equal, t h a t i s , t o the c o n c e n t r a t i o n — a c t u a l 

c o n c e n t r a t i o n i n the waste? 

A. Right, of soluble c h l o r i d e s , yes. 

Q. Right. I t would not include the i n s o l u b l e — the 

c h l o r i d e t h a t ' s not soluble? 

A. No, and our t e s t i n g — proposed t e s t i n g 

requirements only involves soluble c h l o r i d e s . 

Q. So then would the l e v e l s t h a t you assumed, would 

they correspond i n terms of u n i t s t o the l e v e l s detected i n 

the OCD t e s t i n g program? 

A. With a 2 0 - t o - l d i l u t i o n , yes. 

Q. Well, would they correspond — Now you've got me 

confused, because — 

(Laughter) 

Q. — I understood you t o say t h a t your 

c o n c e n t r a t i o n i n the leachate would be approximately equal 

t o the c o n c e n t r a t i o n i n the waste. 

A. That's c o r r e c t . 

Q. The concentration i n the leachate t h a t you used 

i n your modeling? 

A. Yes. 

Q. And the concentration i n the waste, d i d you say 

t h a t would be only f o r soluble chlorides? 

A. Yes. 

Q. And the concentration l e v e l s determined by the 
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OCD i n t h e i r sampling program, would t h a t apply t o t o t a l 

c h l o r i d e s , or only t o soluble chlorides? 

A. Well, our — I thought the question was, what i n 

our proposed t e s t i n g method f o r disposing of — 

Q. No — 

A. — p i t contents — 

Q. — no, I'm so r r y , t h a t was not the question. 

I was saying, does i t — do the concentrations 

t h a t you used i n your model — are they d i r e c t l y comparable 

t o the concentrations i n the OCD's t e s t i n g program? 

A. Yes. 

Q. Thank you. 

Now, there has been some c r i t i c i s m of your use of 

Dulce, New Mexico, weather data f o r purposes of 

e s t a b l i s h i n g our modeling parameters. Do you r e c a l l t h a t ? 

A. Yes. 

Q. Have you looked i n t o the question of whether or 

not Dulce, New Mexico, i s considered t o be a p a r t of the 

San Juan Basin? 

A. I have. 

Q. Okay. Well then, would you b r i n g up your — what 

we — w i l l be marked — the geologic map t h a t we w i l l mark 

as OCD Rebuttal E x h i b i t Number 3? 

Okay, now what i s t h i s , what i s OCD Rebut t a l 

E x h i b i t Number 3? 
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A. This i s the United States Geological Survey 

Pro f e s s i o n a l Paper Number 1420, showing the — I'm so r r y — 

San Juan s t r u c t u r a l basin, and — 

Q. Can you locat e Dulce, New Mexico, on t h a t map? 

A. I can. What I use as a l i t t l e i n d i c a t o r i s t h a t 

l i t t l e notch i n the s t a t e l i n e between Colorado and New 

Mexico, t h a t l i t t l e notch. And so t h a t puts Dulce r i g h t 

about there. 

Q. So according t o t h i s map, then, i s i t i n what 

USGS has mapped as the r e g i o n a l a q u i f e r a n a l y s i s study area 

i n the San Juan s t r u c t u r a l basin? 

A. That's c o r r e c t . 

Q. Okay. Then have you also determined whether or 

not t h e r e are gas w e l l s i n the v i c i n i t y of Dulce, New 

Mexico? 

A. Well, what I d i d was t o determine the l o c a t i o n of 

the c l o s e s t sampling p o i n t s t h a t OCD made f o r p i t contents 

t h i s l a s t s p r i n g . 

Q. And we w i l l mark what you have on the screen as 

OCD Rebuttal E x h i b i t Number 4, and w i l l you t e l l us what 

t h a t shows? 

A. Yes, here I ' l l p o i n t t o — the la s e r p o i n t e r i s 

the l o c a t i o n of Dulce, New Mexico. Note the notch i n the 

s t a t e l i n e t h e r e . 

The darkened p o r t i o n i s the J i c a r i l l a Apache 
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In d i a n Reservation boundaries, and the other two p o i n t s 

labeled TC-01 and DP3-06 are two sampling p o i n t s t h a t OCD 

used f o r our p i t sampling events. We used these not 

because they were close t o Dulce, j u s t t h a t these are two 

p o i n t s t h a t the D i s t r i c t O f f i c e i d e n t i f i e d as r e c e n t l y 

being completed or being d r i l l e d s i t e s . 

I d i d n ' t a c t u a l l y r e a l i z e how close they were t o 

Dulce u n t i l I looked a t t h i s map t h a t I put to g e t h e r . 

This range between Dulce and TC-01 — 

Q. Now — 

A. — i s approximately 18 miles. 

Q. — i s t h a t TC or T3? 

A. T3, sor r y . 

Q. Okay, go ahead. 

A. T3, thank you. 

Q. And i t ' s approximately 18 miles? 

A. 18 miles, according t o Google Earth. 

CHAIRMAN FESMIRE: So we can't t e l l whether the 

witness i s d y s l e x i c or needs new glasses. 

THE WITNESS: Probably a l i t t l e of both. 

And DP3-06 i s approximately 32 miles as the crow 

f l i e s . 

Q. (By Mr. Brooks) And those are i n a south — a 

southwest — 

A. That's c o r r e c t — 
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Q. — d i r e c t i o n — 

A. — yes. 

Q. — from Dulce? 

A. Yes. 

Q. Now do you have some p i c t u r e s — Are the 

remaining s l i d e s you have here p i c t u r e s of those a n a l y s i s 

s i t e s ? 

A. Yes — yeah, t h i s i s the D3 — s o r r y , DP3-06 

s i t e . And I put these photographs j u s t t o note t h a t i t ' s 

i n a f o r e s t e d area. 

I f you look back a t the r i d g e , and of course the 

t r e e s i n the foreground, t h a t p a r t i c u l a r person t h e r e i s 

me. I d i d n ' t a c t u a l l y take the photos, but I was the r e a t 

the time the photos were taken. 

CHAIRMAN FESMIRE: Mr. Hansen, the guy leaning on 

the fencepost i s not an OCD employee? 

THE WITNESS: No, i t ' s — 

(Laughter) 

Q. (By Mr. Brooks) Well, we w i l l mark these as OCD 

Rebuttal E x h i b i t s 5, 6, 7, 8 and 9. 

A. Another of the same s i t e , j u s t t o i n d i c a t e 

f o r e s t e d area. 

CHAIRMAN FESMIRE: Mr. Brooks, you're going t o 

have t o be a l i t t l e more s p e c i f i c , they're not i n t h a t 

order i n our s t u f f . 
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Q. (By Mr. Brooks) Okay. Well, i s t h i s the f i r s t 

one you've shown, Mr. Hansen? 

A. No, so r r y . 

Q. Well, l e t ' s go through them and l e t ' s i d e n t i f y 

each one s p e c i f i c a l l y . Let's s t a r t w i t h the f i r s t . 

A. We could s t a r t w i t h t h i s one and work back. 

Q. That's f i n e . Since mine aren't s t a p l e d , I can 

s t a r t w i t h any one you want t o . 

A. A l l r i g h t . 

Q. Okay, and t h i s one i s the one t h a t has the back 

of the t r u c k open, so w e ' l l c a l l t h a t OCD E x h i b i t Number 5 

— Rebuttal E x h i b i t Number 5. 

CHAIRMAN FESMIRE: Mr. Brooks — 

MR. BROOKS: Yes? 

THE WITNESS: I t i s labeled. 

CHAIRMAN FESMIRE: DP3-01-2 — We've got i t , but 

i t ' s somehow been i n v e r t e d . 

THE WITNESS: I j u s t happened t o see t h a t — 

MR. BROOKS: That does appear t o be the case, and 

I know t h a t can be done w i t h photographs, and so i t doesn't 

— i t ' s also been elongated as w e l l as i n v e r t e d . So the 

p r i n t e d - o u t versions are somewhat d i s t o r t e d . 

Q. (By Mr. Brooks) And which one would you l i k e t o 

c a l l E x h i b i t Number 6? 

A. The one c u r r e n t l y shown on the screen, DP- — 
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Q. Okay, w e l l now, I've marked t h a t as 5. 

A. Okay, sorry. Sorry. A l l r i g h t y . 

Q. Get us another one i f you would, please. 

Okay, I have t h a t one, but i t ' s also i n v e r t e d . 

I ' l l c a l l t h a t number 6. 

Okay, now — 

MR. HISER: Which one i s t h i s ? 

MR. BROOKS: This i s Number 6. 

MR. HISER: What was Number 5? 

MR. BROOKS: Number 5 was the other one w i t h the 

t r u c k w i t h the back open. 

Q. (By Mr. Brooks) Now are you i n t h i s p i c t u r e 

number 6, Mr. Hansen? 

A. Yes. 

Q. Okay, then l e t ' s b r i n g up another one. 

A. This photo labeled T3-01-3, I'm i n t h i s photo 

here. 

Q. And w e ' l l c a l l t h i s OCD E x h i b i t Number 7. 

A. And t h i s i s of the T3 s i t e , and j u s t wanted t o 

note t h a t t h i s p a r t i c u l a r s i t e i s i n a f o r e s t e d area. 

Q. Yes, I believe we have made our — shown 

ev e r y t h i n g t h a t ' s r e a l l y m a t e r i a l i n these photographs, Mr. 

Hansen, so I t h i n k I w i l l withdraw the other two — 

A. Okay. 

Q. — i n the i n t e r e s t of time. 
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Now Mr. Hansen, when you put together t h i s — 

when you assembled your data, were you t r y i n g t o get an 

average f o r the producing regions, or were you t r y i n g t o 

get an area t h a t — a means of computing what would happen 

and — not n e c e s s a r i l y a worst-case scenario, but perhaps a 

worse-than-average-case scenario here? 

A. Well, worse-than-average case, yes. 

Q. So i n each basin you selected an area t h a t was on 

the w e t t e r side of the basin, r i g h t ? 

A. That's c o r r e c t . 

Q. Was there anywhere else i n the western p a r t of — 

i n the western end of the San Juan Basin where you would 

have been able t o get adequate weather data, other than 

Dulce? 

A. Well, i n the eastern p a r t , no. I n the western — 

Q. I'm s o r r y , I meant the eastern p a r t . I — You 

took from the eastern p a r t of each basin, r i g h t ? 

A. Yes. 

Q. And was there anywhere else i n the eastern p a r t 

of the San Juan Basin where you would get — where you had 

adequate weather data? 

A. No. 

Q. Okay. Now t h a t ' s a l l I have on t h a t s u b j e c t . 

There's one other subject I want t o ask you a question 

about. 
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There has been a question r a i s e d about the — 

Well, I ' l l go ahead and ask t h i s . We had debated whether 

t h i s was even worth going i n t o or not, but remember Mr. 

M u l l i n s suggesting t h a t you should have used s o l a r 

r a d i a t i o n from Albuquerque instead of Pueblo — as opposed 

t o Pueblo, Colorado? 

A. That's c o r r e c t . 

Q. Did you do a s e n s i t i v i t y check on t h a t t o 

determine how much d i f f e r e n c e t h a t would make i f you had 

done t h a t ? 

A. I d i d . I t was approximately 3.8 percent less 

using Albuquerque, r a t h e r than Pueblo s i t e . 

Q. Thank you. Now the other question I wanted t o 

ask you — and would you believe I've l o s t the s t a t u t o r y 

reference papers? No, I haven't. I thought I had. 

Do you have a copy of t h i s , or do I need t o — 

S o l i d Waste Act, or do I need t o b r i n g you a copy? 

A. I have a copy. 

Q. Okay. Mr. Hansen, some people have r a i s e d — 

some testimony of some of the witnesses has implanted a 

question here as t o whether or not the s o l i d waste 

f a c i l i t i e s e x i s t i n g i n the San Juan Basin t h a t are 

re g u l a t e d by the Department — by the Environment 

Department would continue t o be a v a i l a b l e f o r d i s p o s a l of 

o i l and gas waste — o i l and gas p i t waste, a f t e r the 
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e x p i r a t i o n of the memorandum of understanding t h a t ' s 

c u r r e n t l y i n e f f e c t . Do you r e c a l l t h a t testimony? 

A. Yes. 

Q. Now I want t o be c a r e f u l here, because I'm not 

asking you t o give an opinion of law, but I'm going t o ask 

you about some s t a t u t e s and r u l e s . 

Now you have worked f o r the O i l Conservation 

D i v i s i o n f o r how long? 

A. Approximately 14 months. 

Q. And before t h a t , f o r whom d i d you work? 

A. I worked f o r the Environment Department i n t h e i r 

s o l i d waste bureau f o r approximately 15 years. 

Q. So you — Do you have some f a m i l i a r i t y w i t h how 

the s o l i d waste bureau i n t e r p r e t s the s t a t u t e s and r u l e s 

t h a t they administer? 

A. I do. 

Q. Okay. Now I'm going t o ask you t o look, and you 

sa i d you had a copy, a t Section 74-9-43 of the New Mexico 

St a t u t e s , and I w i l l ask you t o read subsection A of t h a t 

s t a t u t e . I t h i n k t h i s time you should probably read 

aloud — 

A. Okay. 

Q. — since everybody doesn't have a copy. 

A. A l l r i g h t . A s o l i d waste f a c i l i t y may accept a 

— f o r di s p o s a l nondomestic waste. For purposes of t h i s 
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s e c t i o n , i n quotes, nondomestic waste means waste 

associated w i t h the e x p l o r a t i o n , development, p r o d u c t i o n , 

t r a n s p o r t a t i o n , storage, treatment or refinement of crude 

o i l , n a t u r a l gas, carbon-dioxide gas or geothermic — -

thermal energy, but does not include d r i l l i n g f l u i d s , 

produced waters, petroleum l i q u i d s , petroleum sludges, or, 

except i n the event of an emergency declared by the 

D i r e c t o r of the O i l Conservation D i v i s i o n of the Energy, 

Minerals, Natural Resources Department, petroleum-

contaminated s o i l s associated w i t h the e x p l o r a t i o n , 

development, production, t r a n s p o r t a t i o n , storage, treatment 

or refinement of crude o i l or n a t u r a l gas. 

Q. Okay. Now as t h i s i s i n t e r p r e t e d by the s o l i d 

waste bureau, t o the extent you're f a m i l i a r w i t h t h e i r 

i n t e r p r e t a t i o n , would they consider p i t waste t o be 

d r i l l i n g f l u i d s , produced waters, petroleum l i q u i d s or 

petroleum sludges? 

A. They would not. 

Q. Would they consider i t t o be petroleum-

contaminated s o i l s ? 

A. No. 

Q. Very good. Now these p a r t i c u l a r nondomestic 

wastes t h a t are authorized t o be accepted by 74-9-43, do 

the O i l Conservation Commission r u l e s a u t h o r i z e the O i l 

Conservation D i v i s i o n t o authorize — 
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CHAIRMAN FESMIRE: Hang on, Mr. Brooks. 

MS. FOSTER: I would j u s t l i k e t o s t a t e f o r the 

record t h a t these questions are extremely l e g a l i n nature 

i n terms of asking t h i s witness the l e g a l — and h i s 

i n t e r p r e t a t i o n of the d e f i n i t i o n s i n s t a t u t e and i n r u l e , 

and I in t e n d t o cross-examine him on t h a t , so I'm going 

t o — I'm making t h i s o b j e c t i o n now, or a t l e a s t t h i s 

statement now, so t h a t l a t e r on when he o b j e c t s t o i t and 

you o v e r r u l e me, the record i s made. 

Thank you. 

CHAIRMAN FESMIRE: Ms. Foster, you're always 

aware t h a t a t any time an o b j e c t i o n i s o v e r r u l e d you can 

make a record. 

MS. FOSTER: I understand t h a t , but since we're 

here a t t h i s p o i n t r i g h t now and he's s p e c i f i c a l l y asking 

him about h i s l e g a l i n t e r p r e t a t i o n of what's i n the 

r e g u l a t i o n or another s t a t u t e , I j u s t want t o h i g h l i g h t the 

f a c t t h a t l a t e r on when I ask these questions, i f t h i s 

issue comes up, then i t ' s already been h i g h l i g h t e d , t h a t ' s 

a l l , since we're here. 

MR. BROOKS: Thank you. 

MS. FOSTER: Thank you, s i r . 

CHAIRMAN FESMIRE: I must have missed t h a t day i n 

l e g a l procedure. 

MR. BROOKS: I am, however, going t o withdraw 
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t h a t l a s t question because I t h i n k the previous question i s 

the only one I r e a l l y needed t o ask, and a t t h i s p o i n t i n 

the proceeding, I ' d p r e f e r not t o ask questions I don't 

t h i n k I need t o ask, so — 

CHAIRMAN FESMIRE: Okay. 

MR. BROOKS: — I w i l l withdraw t h a t l a s t 

question, and a t t h i s p o i n t i n time I w i l l pass the 

witness. 

Oh, I'm so r r y , I f o r g o t t o o f f e r the e x h i b i t s . 

CHAIRMAN FESMIRE: Okay. 

Q. (By Mr. Brooks) Mr. Hansen, OCD Reb u t t a l 

E x h i b i t s Numbers 1 through 3, were those obtained by you 

from published sources as pr e v i o u s l y i d e n t i f i e d — w e l l , 

I ' l l i n c l ude 4 i n t h a t too. Were those obtained by you 

from published sources? 

A. Yes. 

Q. And the annotations on E x h i b i t Number 4, were 

those made by you? 

A. Yes. 

Q. And the p i c t u r e s , E x h i b i t s 5, 6 and 7, were you 

present a t the s i t e when those p i c t u r e s were taken? 

A. I was. 

Q. Do they f a i r l y and accurately represent the 

scene? 

A. Other than being the m i r r o r image, they do. 
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Q. And the elongation, perhaps, al s o . 

A. Perhaps the elongation, yes, s i r . 

MR. BROOKS: Offer OCD Rebuttal E x h i b i t s 1 

through 7. 

CHAIRMAN FESMIRE: I s there any obje c t i o n ? 

MS. FOSTER: No o b j e c t i o n . 

CHAIRMAN FESMIRE: Seeing no o b j e c t i o n , OCD 

Rebuttal E x h i b i t s 1 through 7 w i l l be admitted t o the 

record. 

Mr. Brooks, do you pass the witness? 

MR. BROOKS: Pass the witness. 

CHAIRMAN FESMIRE: Mr. Hiser? 

MR. HISER: I do have a couple of questions. 

CROSS-EXAMINATION 

BY MR. HISER: 

Q. Now Mr. Hansen, I want t o s t a r t w i t h what you 

j u s t went through i n r e b u t t a l , and then I want t o ask you, 

I t h i n k , two or three questions w i t h regard t o your d i r e c t 

testimony, since we had agreed t h a t I would j u s t s o r t of 

wa i t t i l l we got t o t h i s p o i n t . 

I n your model outputs — and I don't know i f you 

have those a v a i l a b l e t h a t you could put them back up on the 

screen f o r a l l of us t o look a t , or a t l e a s t an example of 

one of your output runs? 

A. Not having access t o our I n t r a n e t , I don't 
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be l i e v e I do. 

Q. Okay. And I don't know t h a t I a c t u a l l y have a 

copy of one of your — 

A. Wait a minute, maybe — 

Q. Okay. So when we're t a l k i n g about the — so when 

we're t a l k i n g about your mixing zone value and I look a t 

your — i s i t the MULTIMED model t h a t t h a t would be found 

i n ; i s t h a t correct? 

A. I'm so r r y , could you repeat t h a t ? I was l o o k i n g 

f o r — 

Q. That's okay, I'm sorry. 

When I'm looking a t the mixing zone t h a t you're 

t a l k i n g about, t h a t ' s i n the MULTIMED model; i s t h a t 

c o r r e c t ? 

A. That's c o r r e c t . 

Q. And i f I look a t the charts t h a t you've provided 

f o r here, t h a t number t h a t I'm — the number t h a t I would 

be l o o k i n g a t i s under what v a r i a b l e name? I s i t — 

A. Source — source depth, source — 

Q. Source thickness — 

A. — thickness, thank you. 

Q. — mixing zone depth i n parentheses? 

A. Yes, thank you. 

Q. Okay. And t h a t ' s a value t h a t ' s given i n meters, 

correc t ? 
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A. That's c o r r e c t . 

Q. And then you said t h a t you used the derived 

methodology — 

A. Yes. 

Q. — i s t h a t correct? And then i t r e p o r t e d a . 1 , 

and i t ' s your contention t h a t t h a t ' s a program t h i n g and 

not what the programmer a c t u a l l y used? 

A. I t notes — 

CHAIRMAN FESMIRE: Mr. Hiser, I t h i n k we can get 

a copy of t h a t i f you s t i l l — s t i l l need i t . 

Wayne, do you have i t ? 

MR. PRICE: I t h i n k I have i t on my s t i c k . 

MR. HISER: I ' d be happy t o w a i t , i f t h a t would 

be h e l p f u l f o r the Commission. 

CHAIRMAN FESMIRE: Why don't we go ahead and take 

a 10-minute break and allow Mr. Price t o load t h a t up. 

MR. HISER: Thank you, Mr. Chairman. 

(Thereupon, a recess was taken a t 2:25 p.m.) 

(The f o l l o w i n g proceedings had a t 2:37 p.m.) 

CHAIRMAN FESMIRE: Okay, back on the record. 

Let the record r e f l e c t t h a t t h i s i s again the 

c o n t i n u a t i o n of Cause Number 14,015, t h a t a l l t h r e e 

Commissioners are present, we have a quorum. 

And I be l i e v e , Mr. Brooks, you were — 

MR. BROOKS: I had passed the witness. 
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CHAIRMAN FESMIRE: Mr. Hiser was about t o begin 

the — w e l l , had j u s t barely gotten i n t o the cross-

examination of Mr. Hansen. 

MR. HISER: That's c o r r e c t , thank you, Mr. 

Chairman. 

Q. (By Mr. Hiser) Now Mr. Hansen, you t e s t i f i e d 

t h a t you b e l i e v e t h a t the model a c t u a l l y used about an 8-

f o o t mixing depth; i s t h a t correct? 

A. I know t h a t ' s what i t used, yes. 

Q. Okay, and what would t h a t number be i n meters, 

which i s the terminology t h a t ' s used by t h i s model? 

A. About 2.2 meters or — 

Q. So somewhere around 2.2 meters. 

Now i f I t u r n and look a t the output here and I 

look a t , f o r example — 

MR. BROOKS: Excuse me, what page are you on, 

Mr. — 

MR. HISER: I'm t r y i n g t o determine t h a t from 

t h i s screen here. 

THE WITNESS: T h i r t y - f o u r . 

MR. HISER: This i s page 34 of 422. 

MR. BROOKS: Thank you. 

Q. (By Mr. Hiser) Okay, and we can see a number of 

the d i f f e r e n t i n p u t parameters t h a t you used i n t h i s model; 

i s t h a t c o r r e c t ? 
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A. That's c o r r e c t . 

Q. Okay. Now a number of these — f o r example, the 

o v e r a l l chemical de-cake c o e f f i c i e n t , which i s on the top 

o f , I t h i n k , the page preceding t h a t , but th e r e were a 

couple — oh, there i t i s — and a l l t h a t , also show t h a t 

they're derived. And i n t h a t case i t shows a negative 999, 

negative 999. And what does t h a t double negative 999 mean? 

A. That means a value was not entered f o r t h a t 

parameter. 

Q. Okay, and so i f a value i s not entered f o r t h a t 

parameter and i t shows a negative 999, then what 

conclusions could we draw when we go down t o the mixing 

depth or the source, and we do see a number, i n f a c t , 

appearing i n that? 

A. A coding d i f f e r e n c e between those two d i f f e r e n t 

parameters. 

Q. So you be l i e v e t h i s i s a coding d i f f e r e n c e and 

t h a t , i n f a c t , i t was using an 8-foot mixing zone? 

A. Yeah, from a t t e n d i n g t r a i n i n g sessions and EPA 

Regional O f f i c e i n Dallas, t h a t ' s — 

Q. And what would be the mixing depth i f you used a 

n o - l i n e r assumption, w i t h your model, MULTIMED? 

A. Well, I d i d n ' t do analysis on t h a t , so I — 

Q. Would i t be greater or less than — 

A. I t would be greater. 
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Q. And how — do you have a sense of how much 

greater? 

A. I couldn't come up w i t h a number o f f the top of 

my head, but i t would be greater. 

Q. But i t would be greater? 

A. Yes. 

Q. Now i n your testimony you sa i d t h a t other 

c o n s t i t u e n t s w i l l f o l l o w the c h l o r i d e along; i s t h a t 

c o r r e c t ? 

A. Well, w i l l be i n t h a t plume, yes. 

Q. W i l l be i n t h a t plume. So are you t e s t i f y i n g 

they w i l l a r r i v e i n the groundwater a t the same time as the 

chl o r i d e ? 

A. Not neces s a r i l y , no. 

Q. And i n f a c t , would those c o n s t i t u e n t s s o r t of 

t r a v e r s e t h a t s o i l column based upon a number of other 

f a c t o r s r e l a t e d t o a d s o r p t i v i t y and d i s p e r s i o n and 

biodegradation and a series of other processes of t h a t 

nature i n the s o i l column? 

A. That's c o r r e c t . 

Q. And so the c h l o r i d e plume, or the w e t t i n g f r o n t , 

as i t ' s sometimes been c a l l e d , represents s o r t of the 

worst-case maximum m o b i l i t y t h a t you i n t e n d t o see a f t e r a 

given time period? 

A. Depending on the c o n s t i t u e n t , yes. 
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Q. That's why i t ' s used as a t r a c e r ? 

A. Yes. 

Q. Now you also t e s t i f i e d t h a t Dr. Stephens had 

assumed dry s o i l i n the p i t . How d i d you come up w i t h t h a t 

conclusion? 

A. Well — 

Q. I s t h a t , am I t o assume, p e r f e c t l y dry? What i s 

p e r f e c t l y dry? 

A. I don't know i f I said p e r f e c t l y dry, but t h a t 

moisture wasn't taken i n t o c o n s i d e r a t i o n when determining 

the i n f i l t r a t i o n r a t e . 

Q. So your testimony i s t h a t Dr. Stephens' model d i d 

not consider the amount of moisture i n the p i t when he was 

doing h i s modeling; i s t h a t correct? 

A. As i t r e l a t e s t o the i n f i l t r a t i o n r a t e , h i s 

assumption of the i n f i l t r a t i o n r a t e . 

Q. Because he used the r e g i o n a l i n f i l t r a t i o n r a t e t o 

come up w i t h a number t h a t he was moving down i n the s o i l 

column; i s t h a t correct? 

A. My understanding was t h a t — f o r a dry, d i f f u s e 

area, yes. 

Q. And what's the r e l a t i v e volume of the p i t versus 

the s o i l column underneath i t ? 

A. As f a r as — 

Q. Well, you have a p i t — 
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A. — given a — 

Q. — which we've t a l k e d about. They can be i n s i z e 

anywhere from less than 100 by 100 t o about 150 or 200 by 

200, and your r u l e s s p e cify t h a t there's a depth t o 

groundwater of a t l e a s t 50 f e e t beneath t h a t p i t , and the 

p i t ranges i n s i z e , I t h i n k we've heard testimony before, 

t o 10 f e e t i n depth. 

What would be the r e l a t i v e volumes of the area i n 

the p i t and underneath the p i t ? 

A. One t o 4? 

Q. And so i s i t your testimony, then, t h a t the 

moisture from the p i t i s going t o thoroughly s a t u r a t e or 

b r i n g up the e n t i r e volume i n the area underneath the p i t 

t o the l e v e l of what the i t was? I s t h a t what you're 

contending i n your modeling? 

A. I'm not sure what you're asking, but — 

Q. Well, I'm t r y i n g t o understand what — the amount 

of moisture t h a t you believe i s appropriate i n the model 

t h a t you used from the base of the p i t t o the a q u i f e r , and 

you've s t a t e d t h a t you believe t h a t Dr. Stephens 

i n a p p r o p r i a t e l y used too l i t t l e moisture and t h a t t h e r e 

needs t o be more moisture and t h a t i t needs t o be r e l a t e d 

t o the amount t h a t ' s i n the p i t . 

And so I'm t r y i n g t o understand i f you took t h a t 

moisture l e v e l and p r o j e c t e d i t a l l the way down, then, t o 
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A. No — no, there's a misunderstanding. The 

moisture i s taken i n t o e f f e c t t o determine how much w i l l 

leak out of the bottom of t h a t moist area, and t h a t ' s the 

number t h a t HELP c a l c u l a t e s . 

Q. Correct. Now, but — And you used t h a t as a 

constant number; i s t h a t correct? Or d i d i t vary over 

time? 

A. Well, there was a 50-year pulse t h a t we used f o r 

the contaminant m i g r a t i o n . 

Q. I'm t r y i n g t o f i g u r e out where the water came 

from, Mr. Hansen. Help me, where the water's coming from. 

We have a c e r t a i n amount of moisture i n the p i t , 

c o r r e c t ? 

A. Cor- — 

Q. And then we have a cap and evapotrans- — or a 

l i n e r and an evapo t r a n s p i r a t i o n cap on t o p , or a cover on 

top of t h a t , which may not be — but there's p l a n t s and 

ve g e t a t i o n as the r u l e i s coming from. 

So where i s the — where i s the a d d i t i o n a l water 

coming from once you exhaust the water t h a t may have been 

i n the p i t ? 

A. Well, you always have a steady i n p u t of 

p r e c i p i t a t i o n over t h a t moist area, and t h a t ' s what the 

HELP model c a l c u l a t e s . I t takes i n t o account t h a t moist 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4464 

area w i t h the p r e c i p i t a t i o n coming on t o i t , and i t w i l l 

g i ve you what leachate w i l l come out of t h a t moist area. 

Q. Okay, I t h i n k I understand. 

What d i d you use f o r the moisture under the p i t ? 

A. Well, then you go t o MULTIMED, and you i n p u t 

r e s i d u a l moisture. I t h i n k they used about 11 percent. 

Q. Okay, and so t h a t was based on the surrounding 

s o i l s , then, would be the standard moisture t h a t you would 

use f o r th a t ? 

A. Yes. 

Q. Okay. And then you said t h a t you were l o o k i n g a t 

the s a l t and having come through. Did you assume 100-

percent s a t u r a t i o n of the water as i t went through the p i t ? 

S a t u r a t i o n w i t h the s a l t ? 

A. Well, I'm not — 

Q. I n other words, d i d a hundred percent of — t h a t 

the water d i s s o l v e d 100 percent of the s a l t t h a t i t came i n 

contact with? 

A. Yes, yes. 

Q. And d i d you consider s a t u r a t i o n l i m i t s on how 

much s a l t the water can hold? 

A. Yes. 

Q. On the Dulce s i t e , which a q u i f e r i s Dulce 

a c t u a l l y in? 

A. Well, I'm not sure what a q u i f e r . I know i t ' s i n 
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the San Juan River basin. 

Q. Do you know whether there's any p r o d u c t i o n out of 

t h a t aquifer? 

A. I don't. 

Q. Okay. Now you s t a t e d i n the o v e r a l l modeling 

t h a t you d i d t h a t you t r i e d t o choose reasonable worst-case 

assumptions; i s t h a t correct? 

A. That's a good paraphrase, yes. 

Q. Okay. And how many of the d i f f e r e n t parameters 

on t h i s model d i d you do t h a t with? 

A. I couldn't say the number, but I w i l l say most. 

Q. And what happens i f you add a reasonable 

conservative assumption on top of a reasonable conservative 

assumption on top of another reasonable conservative 

assumption, and then yet another one and another one, f o r 

most of the v a r i a b l e s i n the model? 

A. Well, each reasonable conservative assumption 

w i l l be evaluated on i t s own, so there's no cumulative 

e f f e c t , i f t h a t ' s what — 

Q. How d i d you avoid cumulative e f f e c t ? 

A. Of the reasonable assumptions? 

Q. Yes. 

A. Well, i t ' s a f u n c t i o n of the model's — 

Q. Okay, e x p l a i n t h a t t o me, because t y p i c a l l y 

models are d r i v e n by the in p u t parameters. And so are you 
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saying t h a t you used a standard d e f a u l t parameter f o r 

eve r y t h i n g and then j u s t v a r i e d one each time, and t h a t 

you've presented us as many models as are d i f f e r e n t i n p u t 

parameters? 

A. No. 

Q. So d i d you use a number of the reasonably worst-

case assumptions i n the same model run? 

A. Yes. 

Q. And so — and t h a t doesn't have a cumulative 

e f f e c t . Why? 

A. Well, i f you change one parameter and maybe 

another parameter was not as conservative, then they would 

tend t o cancel each other out. 

Q. Yes, but I thought t h a t you j u s t s a i d t h a t you 

made most of them the reasonable worst-case assumptions — 

A. I — 

Q. — and t h a t would mean t h a t you were l o o k i n g a t 

maximizing the t r a n s p o r t from the p i t down i n t o the 

a q u i f e r , would i t not? 

A. Well, we were s p e c i f i c a l l y l o o k i n g , but t h a t 

wasn't the goal. 

Q. Well, t h a t wasn't the goal, but t h a t was the 

worst case t h a t you were concerned about, was i t not? 

A. Right. 

MR. HISER: Okay, I t h i n k t h a t ' s a l l the 
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questions I have. 

CHAIRMAN FESMIRE: Mr. Carr? 

MR. CARR: No questions. 

CHAIRMAN FESMIRE: Ms. Foster? 

MS. FOSTER: Thank you. 

CROSS-EXAMINATION 

BY MS. FOSTER: 

Q. Mr. Hansen, g e t t i n g back t o your d i r e c t testimony 

when I be l i e v e you st a t e d , Cuttings are not considered 

hydrocarbon-contaminated wastes f o r the purposes of 

dis p o s a l a t a l a n d f i l l — I j u s t want t o get back t o t h a t 

l i n e of questioning. 

A. Which — which type of waste? 

Q. You were t a l k i n g t o Mr. Brooks concerning the 

exceptions of wastes i n t o a l a n d f i l l , an NMED-approved 

l a n d f i l l . Remember t h a t conversation? 

A. Yes, yes. 

Q. Okay, and the NMED l a n d f i l l s , i n terms of 

acceptance of waste, there's a d i f f e r e n t standard f o r 

wastes than there i s f o r the OCD-permitted l a n d f i l l s ; i s 

t h a t not co r r e c t ? 

A. I'm not sure what you mean by standard. 

Q. Okay. Well, j u s t t o make i t simple, the NMED 

l a n d f i l l s w i l l accept what has been termed s p e c i a l wastes, 

co r r e c t ? 
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A. That's c o r r e c t . 

Q. Okay. And I believe t h a t you s t a t e d t h a t an NMED 

l a n d f i l l could accept sludge and petroleum-contaminated 

s o i l s ? 

MR. BROOKS: Objection, t h a t misstates t he 

testimony, I be l i e v e . 

Perhaps the witness can charact- — can s t a t e i t , 

but I do not b e l i e v e t h a t t h a t ' s what the witness 

t e s t i f i e d . 

THE WITNESS: Today I have not t e s t i f i e d — 

MS. FOSTER: Okay. 

THE WITNESS: — as such. 

MS. FOSTER: Mr. Chairman, i f I could approach 

the witness, I have taken o f f the NMED website t he 

d e f i n i t i o n of what they consider t o be s p e c i a l waste 

management f o r acceptance at the NMED l a n d f i l l s , and I've 

made copies f o r the Commission. You could use t h i s as 

demonstrative evidence or not, but I would l i k e t o t a l k t o 

him about t h i s issue. 

CHAIRMAN FESMIRE: Are you going t o e s t a b l i s h a 

foundation f o r t h a t as — you know, as t o accuracy, or are 

you j u s t — 

MS. FOSTER: Okay, w e l l — 

CHAIRMAN FESMIRE: You may approach the witness, 

and — 
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MS. FOSTER: Yes,we'11 see how i t goes and then 

w e ' l l see i f I want t o — 

CHAIRMAN FESMIRE: That's k i n d of what I was 

h i n t i n g a t . 

MS. FOSTER: Thank you. 

MR. BROOKS: Do you have a copy f o r me? 

MS. FOSTER: Yes, c e r t a i n l y . 

Q. (By Ms. Foster) Now Mr. Hansen, I b e l i e v e t h a t 

you t e s t i f i e d t h a t you were employed by the — i n the NMED 

f o r a w h i l e , p r i o r t o coming t o the OCD? 

A. That's c o r r e c t . 

Q. Yes, and you do have experience w i t h the 

l a n d f i l l s and the p e r m i t t i n g process t h a t ' s done by the 

NMED? 

A. I do. 

Q. Okay, and are you f a m i l i a r w i t h the term " s p e c i a l 

wastes"? 

A. Yes. 

Q. Okay. And are you aware t h a t the NMED has a 

website t h a t has a v a i l a b l e i n f o r m a t i o n a v a i l a b l e t o the 

pu b l i c ? 

A. Yes. 

Q. Okay, I — Looking a t t h i s piece of paper i n 

f r o n t of you, which I guess w e ' l l c a l l IPANM — j u s t f o r 

demonstrative purposes r i g h t now, I don't remember what 
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number I was up t o i n my e x h i b i t numbers. 

MR. HISER: Make i t A. 

MS. FOSTER: A, w e ' l l make i t A. 

Q. (By Ms. Foster) — i s t h a t a f a i r and accurate 

r e p r e s e n t a t i o n of what would be on the NMED website? 

I b e l i e v e i t ' s dated on the bottom as today's 

date — Oh, a c t u a l l y i t ' s not today's date, i t ' s November 

23rd, 2007. 

A. I would assume t h i s i s c o r r e c t , yes. 

Q. Okay. And reading through t h a t , i s t h a t a f a i r 

and accurate r e p r e s e n t a t i o n of what you understand t o be 

the d e f i n i t i o n of sp e c i a l waste, based on your experience 

w i t h t he Environment Department? 

A. Yes. 

MS. FOSTER: Yes, okay. 

At t h i s time, Mr. Chairman, I would move t h i s 

E x h i b i t A i n t o evidence, so t h a t I can giv e the Commission 

copies of t h i s . 

CHAIRMAN FESMIRE: IPANM Rebuttal E x h i b i t A? 

MS. FOSTER: That would be f i n e . 

CHAIRMAN FESMIRE: Okay — 

MS. FOSTER: And i f I may approach — 

CHAIRMAN FESMIRE: — i s the r e any o b j e c t i o n t o 

IPANM Rebuttal E x h i b i t A? 

MR. JANTZ: None. 
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CHAIRMAN FESMIRE: Seeing no o b j e c t i o n , i t w i l l 

be so — 

MR. BROOKS: No o b j e c t i o n . 

CHAIRMAN FESMIRE: — admitted. 

MS. FOSTER: May I approach, Mr. Chairman? 

CHAIRMAN FESMIRE: You may, ma'am. 

Let's c l a r i f y the record, i t ' s IPANM Rebut t a l 

E x h i b i t A? 

MS. FOSTER: Yes, please. 

May I proceed, Mr. Chairman? 

CHAIRMAN FESMIRE: You may, ma'am. 

Q. (By Ms. Foster) Thank you. 

Mr. Hansen, discussing the d e f i n i t i o n of 

petroleum contaminated s o i l s , which i s l i s t e d as number 9 

under the s p e c i a l waste d e f i n i t i o n f o r the — a t the — on 

the NMED website page, Rebuttal E x h i b i t A f o r IPANM, could 

you read t h a t number 9, please? 

A. Okay, number 9: Petroleum contaminated s o i l s , 

(PCS) i n parentheses, t h a t have a sum of benzene, toluene, 

e t h y l benzene, and xylene isomer concentrations of gr e a t e r 

than 50 m i l l i g r a m s per kilogram, or benzene i n d i v i d u a l l y 

g r e a t e r than 10 mi l l i g r a m s per kilogram, or a t o t a l 

petroleum hydrocarbon concentration of grea t e r than 100 

m i l l i g r a m s per kilogram. 

Q. Okay. And looking a t t h a t d e f i n i t i o n of 
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petroleum-contaminated s o i l s , there's no l i s t i n g i n th e r e 

of a c h l o r i d e l e v e l or a c h l o r i d e l i m i t a t i o n as t o what can 

be considered s p e c i a l waste; i s t h a t c o r r e c t ? 

A. That's c o r r e c t . 

Q. Okay. And these are s p e c i a l — these are wastes 

t h a t can be deposited at NMED-permitted l a n d f i l l s , as 

opposed t o the OCD-permitted l a n d f i l l s , c o r r e c t ? 

A. I f they're permitted t o do so, yes. 

Q. I f they're permitted t o do so, yes. 

Now are you f a m i l i a r w i t h the San Juan r e g i o n a l 

l a n d f i l l ? 

A. I am. 

Q. Okay, and I believe there's been some discus s i o n 

d u r i n g t h i s hearing as t o an MOD* or a s p e c i a l understanding 

between the OCD and the NMED as i t p e r t a i n s t o d i s p o s a l of 

d r i l l c u t t i n g s a t the San Juan r e g i o n a l l a n d f i l l . Are you 

aware of t h a t MOU? 

A. My understanding, i t wasn't l i m i t e d t o t h a t 

p a r t i c u l a r l a n d f i l l , but yes. 

Q. Okay. So there are other l a n d f i l l s t h a t might be 

under t h a t MOU? 

A. Yes. 

Q. Okay. And was t h a t MOU as a r e s u l t of an 

emergency d e c l a r a t i o n by the OCD i n order t o dispose of the 

waste a t the NMED l a n d f i l l s ? 
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A. I'm not sure i t was an emergency d e c l a r a t i o n , no. 

Q. Okay. Well, are you aware of the circumstances 

surrounding why the MOU i s necessary p a r t i c u l a r l y as i t 

p e r t a i n s t o the San Juan r e g i o n a l l a n d f i l l ? 

A. Yes. 

Q. Okay, could you please t e l l the Commission why i t 

was t h a t t h a t MOU was needed? 

A. Well, i t was my understanding t h a t i n the 

northwest, and San Juan Basin i n p a r t i c u l a r , t h a t the type 

of waste c o n t a i n i n g c h l o r i d e s could not be disposed of a t a 

landfarm, so t o i n s t r u c t operators of an a l t e r n a t e d i s p o s a l 

area t h i s memo was developed. 

Q. Okay, so i t was a concern w i t h the c h l o r i d e 

l e v e l s i n the disposal of landfarms, c o r r e c t ? 

A. That's my understanding. 

Q. Okay, I don't want t o put words i n your mouth. 

Okay, are you f a m i l i a r w i t h Rule 3 6 or the 

surface waste management r u l e t h a t was promulgated by the 

OCD and passed as of February 14th, 2007? 

A. Yes. 

Q. Okay. And do you know what the c h l o r i d e 

standards or l i m i t a t i o n s are as they p e r t a i n t o landfarms? 

A. Not o f f the top of my head, no. 

Q. Okay. Well, does the number 500 m i l l i g r a m s per 

kilog r a m c h l o r i d e i f the groundwater i s less than 50 f e e t 
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— does t h a t r i n g your b e l l at a l l ? 

A. That — 

Q. Or do you r e c a l l ? 

(Laughter) 

Q. Sorry. Do you r e c a l l t h a t number a t a l l ? 

A. That — t h a t does r i n g my b e l l a b i t . 

(Laughter) 

A. That sounds f a m i l i a r , yes. 

Q. Okay. And then of course i f the groundwater i s 

100 f e e t — i n other words, deeper than the — then i t ' s a 

higher c h l o r i d e standard of 1000 m i l l i g r a m s per kilogram? 

A. That also r i n g s my b e l l a b i t , yes. 

Q. Okay. A l l r i g h t . So I guess what I'm t r y i n g t o 

get a t , then, i s , l a n d f i l l s t h a t are p e r m i t t e d by NMED w i l l 

take c h l o r i d e — petroleum-contaminated s o i l s , i r r e g a r d l e s s 

of the c h l o r i d e l e v e l , but the OCD landfarms have a 

l i m i t a t i o n based on c h l o r i d e s ; i s t h a t c o r r e c t ? 

A. That i s c o r r e c t . However, the type of waste t h a t 

would be d i v e r t e d from a landfarm would be considered as an 

i n d u s t r i a l waste by the s o l i d waste management f a c i l i t y — 

s o r r y , by the municipal s o l i d waste management f a c i l i t i e s . 

Q. Okay, so then i t would be considered i n d u s t r i a l 

process waste? 

A. Well, i t ' s c a l l e d i n d u s t r i a l s o l i d waste, but 

yes. 
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Q. Okay. And do you know which l a n d f i l l s would 

a c t u a l l y accept i n d u s t r i a l s o l i d waste, then? 

A. Yes, the San Juan r e g i o n a l l a n d f i l l , the Rio 

Rancho l a n d f i l l , the northwest New Mexico r e g i o n a l l a n d f i l l 

— I'm j u s t t h i n k i n g i n the northwest p o r t i o n of the s t a t e . 

Q. Okay. Well, a c t u a l l y , t h a t ' s q u i t e a few f o r the 

northwest, and t h a t ' s r e a l l y where my concern i s . 

Let me ask you t h i s . Where i s the northwest 

r e g i o n a l l a n d f i l l ? 

A. That's near P r e w i t t , New Mexico. 

Q. P r e w i t t ? 

A. P r e w i t t , i n between Grants and Gallup. 

Q. Okay, and i s t h a t an NMED-permitted l a n d f i l l ? 

A. I t i s . 

Q. Okay, when was t h a t permitted? 

A. Oh — s o r r y , I'm going t o say — t h i s i s j u s t an 

approximation from my memory, I'm going t o say around 1996. 

Q. Okay. Does the NMED have a l i s t of l a n d f i l l s 

accepting s p e c i a l waste or i n d u s t r i a l process waste on 

t h e i r website? 

A. Yes. 

Q. Okay. 

A. They should. 

Q. They should? 

A. Right. 
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Q. Okay. 

A. Last I knew. 

MS. FOSTER: Well, i f I may approach the witness, 

I have another document from the NMED website t h a t I would 

l i k e t o show him t o discuss. 

CHAIRMAN FESMIRE: You may. 

MS. FOSTER: Thank you. 

Q. (By Ms. Foster) Okay, Mr. Hansen, based on your 

experience w i t h the Environment bureau, does t h a t document 

look f a m i l i a r t o you a t a l l from t h e i r website? 

A. Yes. 

Q. Okay, and t h a t document discusses l a n d f i l l s t h a t 

accept s p e c i a l waste; i s t h a t an accurate r e p r e s e n t a t i o n of 

what t h a t document is? 

Q. Okay. And i s the northwest l a n d f i l l on t h a t l i s t 

as an NMED website — -permitted l a n d f i l l ? 

A. Well, yes, i n t h a t i t i s r e f e r r e d t o here on t h i s 

l i s t as the Red Rocks r e g i o n a l l a n d f i l l . 

Q. Okay. 

A. Otherwise know as the northwest New Mexico 

r e g i o n a l l a n d f i l l . 

Q. Okay. A l l r i g h t , so the name has changed, t h a t ' s 

why I couldn't f i n d i t . Okay, but i t i s on t h a t l i s t , and 

we're t a l k i n g about the same l a n d f i l l then? 

A. Yes. 
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Q. Okay. Now you st a t e d e a r l i e r i n your testimony 

t h a t you were a c t u a l l y present f o r the sampling i n the 

northwest, correct? 

A. Correct. 

Q. And do you r e c a l l — and i f you don't, I can show 

you IPANM E x h i b i t Number 5 — do you r e c a l l the average 

c h l o r i d e l e v e l s t h a t your s o i l sampling had from your w e l l s 

up i n the northwest? And i f you don't — 

A. Well, as I r e c a l l , i t was around 3800 m i l l i g r a m s 

per kilogram. 

Q. Okay. Well, maybe I should r e f r e s h your 

r e c o l l e c t i o n w i t h IPANM E x h i b i t Number 5. May I approach 

the witness? 

CHAIRMAN FESMIRE: You may. 

Ms. Foster, I'm s t i l l w a i t i n g f o r you t o make an 

o f f e r of proof i n the case t h a t w i l l be appealed de novo, 

though. 

MS. FOSTER: An o f f e r of proof? For — ? 

CHAIRMAN FESMIRE: Never mind, j u s t — 

Q. (By Ms. Foster) Mr. Hansen, does t h a t r e f r e s h 

your r e c o l l e c t i o n ? 

A. (No response) 

Q. Now, Mr. Hansen, before you answer the question, 

I was j u s t informed by Mr. M u l l i n s , who prepared t h a t 

e x h i b i t , t h a t a c t u a l l y he — your average of 3800 i s 
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approximately c o r r e c t , and t h a t the numbers t h a t are on 

E x h i b i t 5 were the numbers t h a t were from the sampling, 

okay? So... 

A. Okay. 

Q. Okay. The reason I wanted t o have you h i g h l i g h t 

the number — the average c h l o r i d e l e v e l s would be based on 

the conversation t h a t we've j u s t had, i f an operator ends 

up w i t h the 3800 c h l o r i d e l e v e l s , they would not be able t o 

b r i n g those wastes t o a l a n d f i l l — landfarm; i s t h a t 

c o r r e c t ? 

A. That's my understanding, yes. 

Q. Okay, and t h e r e f o r e they would have t o b r i n g i t 

t o a l a n d f i l l ? 

A. Yes. 

Q. Which i n the northwest i s the NMED-permitted 

l a n d f i l l s , i n c l u d i n g the San Juan regional? 

A. W i t h i n New Mexico, yes. 

Q. Yes. And the MOU t h a t we discussed e a r l i e r , t h a t 

expires i n A p r i l ; i s t h a t correct? 

A. Well, I'm not sure what you mean by "expires". 

I — 

Q. Okay. Well, I understand — my understanding, 

based on some of the testimony t h a t we've heard, was t h a t 

the MOU was f o r a one-year p e r i o d , and i t was issued 

sometime l a s t year. 
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A. Correct. 

Q. Yes? Okay. So a t some p o i n t the agreement w i l l 

need t o be extended f o r operators t o continue disposing a t 

the San Juan r e g i o n a l l a n d f i l l of t h e i r c h l o r i d e s t h a t are 

gre a t e r than 1000 p a r t s per m i l l i o n ? 

A. To the extent t h a t — what t e s t i n g w i l l be 

r e q u i r e d , t h a t ' s c o r r e c t , but not i f i t can be accepted. 

Q. Okay, t o the extent the t e s t i n g may be r e q u i r e d , 

are you saying — 

A. What — what t e s t i n g and what l i m i t s w i l l be 

expected a t those s o l i d waste f a c i l i t i e s before d i s p o s a l . 

Q. Okay, but operators w i l l be r e q u i r e d t o t e s t 

t h e i r wastes p r i o r t o d i s p o s a l , correct? 

A. That's c o r r e c t . 

Q. And they w i l l need t o meet c e r t a i n standards 

based of c h l o r i d e and benzene and TPH and BTEX, co r r e c t ? 

A. That's c o r r e c t , yes. 

Q. A l l r i g h t , and i t ' s those standards t h a t 

determine where t h a t operator can dispose of t h e i r wastes? 

A. Well, maybe i f I could back up j u s t a b i t . For 

i n d u s t r i a l waste f o r a municipal s o l i d waste l a n d f i l l , 

t h e r e are no s p e c i f i c l i m i t s set on each p a r t i c u l a r type of 

i n d u s t r i a l waste w i t h i n the s o l i d waste management 

r e g u l a t i o n s . Therefore, f o r each p a r t i c u l a r type of 

i n d u s t r i a l waste some t e s t i n g l i m i t s are set. This MOU has 
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set those l i m i t s , and so through A p r i l of next year any 

waste of t h i s type w i l l have t o meet those l i m i t s . A f t e r 

A p r i l , new l i m i t s might be set. 

Q. Okay. So then i f I hear what you're saying 

c o r r e c t l y then, i s t h a t o i l f i e l d wastes t h a t are coming o f f 

of the l o c a t i o n s t h a t we've been — t h a t ' s been the purpose 

of t h i s hearing, are not considered petroleum-contaminated 

s o i l s ; they are considered i n d u s t r i a l waste? 

A. That's c o r r e c t . 

Q. And t h e r e f o r e meet d i f f e r e n t standards than the 

s p e c i a l waste standards t h a t I showed you e a r l i e r ? 

A. Than the petroleum — 

Q. — -contaminated wastes — 

A. — -contaminated — t h a t ' s c o r r e c t . 

MS. FOSTER: BTEX — 

Okay, thank you. At t h i s time I have no f u r t h e r 

questions. 

CHAIRMAN FESMIRE: Mr. Jantz? 

MR. JANTZ: No questions, Mr. Chairman. 

CHAIRMAN FESMIRE: Mr. Huffaker? 

MR. HUFFAKER: Nothing, Mr. Chairman. 

CHAIRMAN FESMIRE: Dr. Neeper? 

DR. NEEPER: No questions. 

CHAIRMAN FESMIRE: Commissioner Bailey? 

(Shakes head) 
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CHAIRMAN FESMIRE: Commissioner Olson? 

EXAMINATION 

BY COMMISSIONER OLSON: 

Q. Yeah, I want t o get t o one issue you were 

b r i n g i n g up on the — I guess the r e s u l t s of Dr. Stephens's 

r e s u l t s , make sure I understand what you're saying. You're 

saying t h a t the — h i s c a l c u l a t i o n s r e s u l t e d i n an SPLP 

leachate c h l o r i d e standard of 1240 f o r m a t e r i a l t o be l e f t 

i n place t h a t won't cause an exceedence of the groundwater 

standards? 

A. That's t r u e , yes. 

Q. And so i t should be t h a t , regardless of whatever 

mixing, the f i n a l r e s u l t should be — shouldn't be l e a v i n g 

1240 m i l l i g r a m per l i t e r of c h l o r i d e by SPLP i n place, 

however you mix i t ? 

A. Right, i t should not exceed 1240. 

Q. Because t h a t ' s the model — the l e v e l he modeled 

a t t h a t p o int? 

A. Yes. 

Q. And t h a t l e v e l i s based upon the 50-foot mixing 

zone; i s n ' t t h a t correct? 

A. That's c o r r e c t . 

Q. So — and I believe Dr. Stephens had — s a i d t h a t 

was a l i n e a r r e l a t i o n s h i p based upon t h a t mixing zone, so 

i f I took the mixing zone t o be equivalent t o a t y p i c a l 
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monitor w e l l thickness of 10 f e e t , t h a t would be s i m i l a r t o 

what your model represented; wouldn't t h a t be c o r r e c t ? 

A. Yes. 

Q. And so am I c o r r e c t t h a t i f I took 124 0 and took 

o n e - f i f t h of t h a t , I ' d get approximately 260 by an SPLP 

method? 

A. That's c o r r e c t . 

Q. And t h a t would be an equivalent comparison and 

mixing zone t o the modeling t h a t you d i d then; i s n ' t t h a t 

c o r r e c t ? 

A. Yes. 

Q. Except he got a much lower number, using a less 

s o p h i s t i c a t e d model? 

A. Yes. 

Q. Okay. And t h i s issue i s coming up i n reference 

back t o the surface waste management r u l e , Rule 36, t a l k i n g 

about the landfarming l e v e l s t h a t are allowed i n Rule 36, 

and we spent a l o t of time t a l k i n g about those l e v e l s when 

t h a t was adopted. But f o r a small landfarm you'd be 

allowed t o leave on the surface 500 m i l l i g r a m per kilogram 

of c h l o r i d e — t h a t ' s t o t a l c h l o r i d e , not SPLP, c o r r e c t ? 

A. Correct. 

Q. So — But I guess as my understanding, a t l e a s t 

under the d e f i n i t i o n of small landfarms, t h a t excludes 

small landfarms, r i g h t ? They're not allowed t o have d r i l l 
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c u t t i n g s ? 

A. I'm not f a m i l i a r w i t h t h a t p a r t i c u l a r p r o v i s i o n . 

Q. Okay. And i f I come, w e l l , t o the — I b e l i e v e 

Ms. Foster was g e t t i n g i n t o the requirements, s p e c i f i c 

requirements, f o r the — more of the commercial and 

c e n t r a l i z e d landfarms where we have a 500-milligram-per 

k i l o g r a m c h l o r i d e l e v e l where the groundwater i s less than 

100 f e e t but more than 50 f e e t , correct? 

A. Right. 

Q. And we have a c h l o r i d e l e v e l allowed of 1000 

m i l l i g r a m per kilogram i f the landfarm i s l o c a t e d where 

groundwater i s more than 100 f e e t ; i s t h a t c o r r e c t ? 

A. That's c o r r e c t . 

Q. So i f we allow c h l o r i d e l e v e l s on t h e surface i n 

those type of areas w i t h those burying depths t o 

groundwater, why couldn't we use those l e v e l s as b u r i a l 

l e v e l s w i t h the same depth c r i t e r i a s ? 

A. Well, t h a t — of course, the surface waste 

management r e g u l a t i o n s were based on spreading out 

contaminated s o i l s over a large area, and here i n Rule 17 

we're t a l k i n g about concentrating — a moist m a t e r i a l being 

placed i n t o a p i t , i n t o a trench, the d i f f e r e n c e being t h a t 

you're going t o have concentrated moist waste t h a t — and 

of course as we've heard, moisture being a very s i g n i f i c a n t 

p o r t i o n of the d r i v i n g force f o r contaminants down t o 
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groundwater, versus a landfarm t h a t w i l l have a chance t o 

dry these wastes. 

Q. Well, I guess i f we — I'm going back t o , I 

guess, some of Conoco's testimony t a l k i n g about they mix a t 

a, you know, approximately 3 - t o - l r a t i o of t h e i r — of 

s o i l s t o muds, j u s t so they can get i t workable enough t o 

be able t o get on top of i t w i t h equipment. Wouldn't t h a t 

reduce the moisture content s i g n i f i c a n t l y ? 

A. I t would reduce i t — s i g n i f i c a n t l y , I don't know 

i f I could say s i g n i f i c a n t l y . 

The proposed r u l e would allow f o r merely passing 

the p a i n t - f i l t e r t e s t — 

Q. Right. 

A. — which would have a s i g n i f i c a n t amount of 

moisture l e f t . 

Q. Well, I'm j U s t wondering i f there's not some type 

of inconsistency w i t h not a l l o w i n g the same t h i n g t h a t 

would a l l o w f o r s i m i l a r t h i n g s f o r a landfarm. Would there 

be a c e r t a i n moisture content t h a t could be a p p l i e d t o be 

comparable t o a landfarm? 

A. I would say no, because i t ' s going t o be 

b a s i c a l l y sealed o f f , the trench w i l l be sealed o f f , and 

t h a t moisture w i l l remain i n t h a t t r e n c h , whereas a 

landfarm, i t w i l l be subject t o continue t o dry, so... 

Q. Okay. Well, I'm j u s t k i n d of wondering why, you 
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know, you've got c e r t a i n c h l o r i d e l e v e l s t h a t are set t h e r e 

and why you couldn't have a s i m i l a r type — which i s a 

r e l a t i v e l y low l e v e l , 500 m i l l i g r a m per kilogram — why we 

couldn't have a s i m i l a r l e v e l f o r — 

A. Okay — 

Q. — f o r b u r i a l ? 

A. — maybe we can, l e t me put i t a d i f f e r e n t way. 

We proposed a 100-mile radius t o minimize the p o s s i b i l i t y 

of deep-burial trenches. Outside t h a t 100 miles would be 

the exception t o the r u l e i f you go — not l i t e r a l l y have 

t o go through exception, but meaning i t would be a r a r e 

case t h a t you would have a deep trench. 

I n those cases, a minimum treatment would get you 

down t o a t l e a s t 100,000 m i l l i g r a m s per kilogram, or 5000 

i s what we're proposing, and 5000 m i l l i g r a m s per l i t e r SPLP 

an a l y s i s would equate t o t h a t 100,000 m i l l i g r a m s per 

kilogram. I n t h a t p a r t i c u l a r case, we would hope t h a t the 

cumulative e f f e c t s from a possible release would be 

minimized. 

And so i f — and then going back the other way, 

i f we were t o consider something less than 100 m i l e s , we 

would hope t h a t also the Commission would consider a lesse r 

c h l o r i d e concentration f o r disposal i n a deep t r e n c h . 

Q. Well, the 500-milligram-per-kilogram t o t a l 

c h l o r i d e i s s i g n i f i c a n t l y less than 5000-milligram-per-
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l i t e r — 

A. Yes. 

Q. — of leachate up here i n SPLP. And I guess one 

of my concerns t h a t comes out of t h a t i s t h a t — Well, 

maybe l e t me put i t t h i s way. 

So you — OCD had used 50 f e e t t o groundwater i n 

t h e i r modeling exercises. I guess do you consider t h a t t o 

be — anything between 50 and 100 also t o be shallow t o 

groundwater, as a depth c r i t e r i a ? I mean, anything less 

than 100 f e e t t o groundwater seems r e l a t i v e l y shallow t o 

me. 

A. Yes. 

Q. Why d i d the OCD s e l e c t 50 f e e t as the c r i t e r i a ? 

A. Well, i n my o r i g i n a l d i r e c t testimony, as we 

discussed, t h a t was a — turned out t o be a 2 0 - t o - l 

d i l u t i o n through the vadose zone, which i s p r o t e c t i v e f o r 

the WQCC 3103 parameters. The c h l o r i d e w i l l exceed 

standard, but w i t h a good l i n e r i t ' l l be about 1000 years. 

And l i k e I say, w i t h the 100-mile r a d i u s we hope 

t o minimize t h a t p o s s i b i l i t y , t o e l i m i n a t e the p o s s i b i l i t y 

of cumulative e f f e c t s and — about 1000 years before t h a t 

would happen. 

Q. Because I guess j u s t the way I'm reading Rule 3 6 

here w i t h the landfarm requirements, under t h i s OCD 

considered k i n d of a staggered approach t h a t less than 50 
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f e e t was obviously very shallow and of high concern, but 

they also seem t o have a concern over the 50 t o 100 f o o t as 

also being vulnerable t o groundwater contamination and as 

s e t t i n g out a d i f f e r e n t l e v e l allowed f o r c h l o r i d e than 

they d i d over 100 f e e t t o groundwater. 

So why wasn't a s i m i l a r - t y p e approach considered 

f o r b u r i a l as some type of a staggered c r i t e r i a , based on 

depth t o groundwater? 

A. Well, I t h i n k I j u s t have t o go back t o the 

minimizing of any p o s s i b i l i t y of groundwater contamination 

by using a 100-mile radius so we won't have — or have very 

few deep trenches. So i t ' s going t o be a r a r e case t o put 

i n t h a t staggered e f f e c t f o r those r a r e cases, I guess. 

Q. Well, I guess would you agree t h a t i t would make 

some sense t o have some type of staggered c r i t e r i a , because 

there's also a t h r e a t of groundwater contamination from a 

shallow area, which I consider 50 t o 100 f e e t t o be 

r e l a t i v e l y shallow groundwater conditions? That's j u s t — 

50 f e e t i s j u s t about the length of t h i s room, maybe j u s t a 

l i t t l e b i t — the room's j u s t a l i t t l e b i t s h o r t of 50 f e e t 

here. So i t seems t o me t o be a r e l a t i v e l y shallow 

dis t a n c e . 

Would you agree t h a t i t would be reasonable t o 

have some other type of l e v e l between 50 and 100 feet ? 

A. I can't disagree t h a t i t would be reasonable. 
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Q. And t h a t there's a higher p o t e n t i a l f o r 

groundwater contamination from contaminants, a t 50 t o 100 

f e e t , versus those over 100 feet? 

A. That's c o r r e c t . 

COMMISSIONER OLSON: I t h i n k t h a t ' s a l l I have a t 

the moment. 

CHAIRMAN FESMIRE: Mr. Brooks, do you have a 

r e d i r e c t of t h i s witness? 

MR. BROOKS: I take i t you have no questions, Mr. 

Chairman? 

CHAIRMAN FESMIRE: You take i t r i g h t . 

REDIRECT EXAMINATION 

BY MR. BROOKS: 

Q. Very good. Yes, there's one t h i n g I wish t o ask 

about, because I want t o f o l l o w up on what Commissioner 

Olson was asking you about the d i f f e r e n c e between the 

landfarm standard and the — and the standard f o r bu r i e d 

p i t waste, what we would recommend. 

And i f I understood c o r r e c t l y — maybe I 

misunderstood, but i f I understood c o r r e c t l y , Commissioner 

Olson was saying — was asking why we would permit the 

accumulation of ch l o r i d e s up t o the 1000 l e v e l i n 

landfarms, and we would ge n e r a l l y p r o h i b i t deep-trench 

b u r i a l s t h a t had — where don't — we don't have a standard 

t h a t would permit deep-trench b u r i a l s , except subject t o 
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1 the 100-m i l e - r a d i u s requirement. 

2 Did you understand t h a t t o be h i s question? 

3 A. Well, of course there would be some l i m i t s on 

4 c h l o r i d e w i t h the deep-trench b u r i a l , but yes. 

5 Q. Yeah. But g e n e r a l l y speaking, our r u l e does not 

6 allow deep-trench b u r i a l except outside the 100-mile 

7 r a d i u s , r i g h t ? 

8 A. That's c o r r e c t . 

9 Q. But on the other hand, you can a t l e a s t apply f o r 

10 a landfarm anywhere i n the s t a t e and put up t o 500 

11 m i l l i g r a m s per kilogram of — anywhere i n the s t a t e t h a t ' s 

12 a t l e a s t 50 f o o t t o groundwater, and put up t o 100 — 500 

13 m i l l i g r a m s per kilogram of waste i n , c o r r e c t ? 

14 A. That's c o r r e c t . 

15 Q. Chloride? 

16 A. Correct. 

17 Q. Now, one of the d i f f e r e n c e s t h a t you mentioned 

18 was the f a c t t h a t the exposed waste would dry, c o r r e c t ? 

19 A. Correct. 

20 Q. And t h a t ' s the landfarm waste? 

21 A. Yes. 

22 Q. I s i t not also t r u e t h a t the waste i n a deep-

23 t r e n c h encasement would be considerably more concentrated 

24 than the waste i n the landfarm? 

25 A. Correct. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4490 

Q. So Mr. von Gonten d i d some c a l c u l a t i o n s , and you 

may need a c a l c u l a t o r t o review t h i s , but he reduced i t t o 

cubic yards per acre, and — You know, I'm going t o c a l l 

Mr. von Gonten, so I t h i n k r a t h e r than asking t h i s witness 

t o re-do Mr. von Gonten's c a l c u l a t i o n s I ' l l j u s t ask Mr. 

von Gonten about t h a t . 

CHAIRMAN FESMIRE: Okay. Are there any questions 

from any of the attorneys pursuant t o the issues r a i s e d i n 

the r e d i r e c t examination? 

MS. FOSTER: Mr. Chairman, a t the r i s k — I 

no t i c e d t h a t you're looking very t i r e d , but a t the r i s k of 

you g e t t i n g mad a t me, I do have a couple questions, I'm 

so r r y . 

CHAIRMAN FESMIRE: On t h a t subject? 

MS. FOSTER: On t h a t subject. 

CHAIRMAN FESMIRE: Okay, why don't you proceed? 

MS. FOSTER: Thank you. 

RECROSS-EXAMINATION 

BY MS. FOSTER: 

Q. Mr. Hansen, you sta t e d t h a t the reason t h a t some 

— t h a t there's a d i f f e r e n t i a t i o n between landfarms and the 

tre n c h b u r i a l was because of the c o n c e n t r a t i o n or the 

moistness of the waste. There's a d i f f e r e n c e , i n your 

mind? 

A. Yes. 
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Q. Okay. And have you been present f o r the 

testimony about the closed-loop systems t h a t have occurred? 

A. Yes. 

Q. Okay. And i s n ' t t h a t t r u e , t h a t w i t h the closed-

loop system there's been a discussion t h a t the volume of a 

closed-loop system — of waste t h a t comes out of a closed-

loop system i s s u b s t a n t i a l l y reduced because the moisture 

content i s reduced due t o the processes used i n the closed-

loop system? 

A. Yes. 

Q. Yes? And the d r i l l c u t t i n g s t h a t come out, or 

the waste t h a t comes out of a closed-loop system, t h a t 

could be put on a d r y i n g pad, correct? 

A. Correct. 

Q. A l l r i g h t . And do you know what the moisture 

content would be of an item on a d r y i n g pad? 

A. I wouldn't. 

Q. Okay. Well, l e t me ask you t h i s . Do you know 

how wet product can be t h a t i s taken t o a landfarm, f o r 

example? Doesn't t h a t need t o pass the p a i n t - f i l t e r t e s t ? 

A. Yes. 

Q. Okay. And the c u t t i n g s t h a t are put on a d r y i n g 

pad, those are l e f t there t o v o l a t i l i z e , e t cetera, u n t i l 

the operator decides t o take them o f f the l o c a t i o n or bury 

them, c o r r e c t ? 
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A. I'm not — I be l i e v e there's a time l i m i t . But 

yes. 

Q. Okay. Now do you know what the time l i m i t s are 

f o r the small landfarms under Rule 36, how long these 

c u t t i n g s can be s i t t i n g on the surface of the s o i l ? 

A. I do not. 

Q. Okay. Well, does three years r e f r e s h your 

r e c o l l e c t i o n a t a l l ? 

A. I'm s o r r y , i t doesn't. 

Q. I t does not, okay. 

Well, I mean would you not agree t h a t the 

landfarm — the reason t h a t there i s a landfarm process i s 

i n order t o allow the d r i l l c u t t i n g s t o biodegrade and the 

hydrogen-contaminated [ s i c ] s o i l s t o biodegrade and 

v o l a t i l i z e , c orrect? 

A. Correct. 

Q. And t h a t i s a — t h a t would take a longer p e r i o d 

of time than j u s t the time period t h a t your d r i l l c u t t i n g s 

would s i t on a d r y i n g pad? 

A. Correct. 

Q. A l l r i g h t . Now, based on the conversation t h a t 

we had before, you can put 1000 m i l l i g r a m s per kil o g r a m — 

w e l l , j u s t under — up t o 1000 m i l l i g r a m s per kil o g r a m 

c h l o r i d e l e v e l i n a landfarm, d r i l l c u t t i n g s ? 

A. Given c e r t a i n s i t e c o n d i t i o n s , yes. 
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Q. Yes. And do you know i f landfarms have l i n e r s ? 

A. I be l i e v e they do not. 

Q. They do not. Okay. And do these landfarms have 

the 100-mile-radius r u l e t h a t the p i t r u l e has? 

A. No. 

Q. So you could — and do you know how long these — 

how large the permitted landfarms could be? 

A. No. 

Q. Up t o 10 acres? Does t h a t r e f r e s h your 

r e c o l l e c t i o n ? 

A. No. 

Q. Okay. You don't know, you don't r e c a l l ? Okay. 

But i t ' s l a r g e r than your t r a d i t i o n a l d r i l l i n g pad or your 

reserve p i t , c o r r e c t — 

A. Correct. 

Q. — f o r a landfarm? 

MS. FOSTER: Okay. Thank you, I have no f u r t h e r 

questions? 

CHAIRMAN FESMIRE: Are there any other questions 

on the subjects — 

MR. BROOKS: I have j u s t one? 

CHAIRMAN FESMIRE: Do you get a chance? 

MR. BROOKS: I t ' s based on Ms. — Ms. — 

MS. FOSTER: — Foster. 

MR. BROOKS: — Foster's recross. So I would l e t 
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you r u l e on whether I do. I f not, I w i l l ask the question 

of Mr. von Gonten, who I t h i n k also w i l l know the answer. 

CHAIRMAN FESMIRE: Okay, I don't want t o s t a r t a 

precedent of going i n t o r e - r e d i r e c t examination. 

MR. BROOKS: Okay, t h a t ' s f i n e . Thank you, s i r . 

CHAIRMAN FESMIRE: Are there any other questions 

of t h i s witness? 

MR. JANTZ: No, Mr. Chairman. 

MR. HUFFAKER: Nothing, Mr. Chairman. 

CHAIRMAN FESMIRE: Mr. Hansen, thank you very 

much. 

Mr. Brooks, who's your next witness? 

MR. BROOKS: Glenn von Gonten. 

CHAIRMAN FESMIRE: Mr. von Gonten, would you step 

forward, and remembering t h a t you've been p r e v i o u s l y sworn 

i n t h i s case? 

MR. VON GONTEN: I do remember t h a t , Mr. 

Chairman. 

GLENN VON GONTEN. 

the witness h e r e i n , having been p r e v i o u s l y d u l y sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION 

BY MR. BROOKS: 

Q. Okay, good afternoon, Mr. von Gonten. 

A. Mr. Brooks. 
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Q. I'm hopeful t h a t we're g e t t i n g close t o the end. 

A. Me too. 

Q. Mr. von Gonten, do you have some experience 

working w i t h abatement plans and remediation — abatement 

of groundwater p o l l u t i o n ? 

A. Yes, I do. 

Q. Dr. Thomas, as I understand i t , i n d i c a t e d t h a t i t 

would be j u s t as easy, and maybe easier, t o i d e n t i f y the 

source of and remediate groundwater p o l l u t i o n which was 

coming from a s u b s t a n t i a l number of diverse — or dispersed 

sources, versus one concentrated source. Do you agree w i t h 

t h a t p r o p o s i t i o n ? 

A. I remember h i s discussion, and I disagree 

s t r o n g l y . 

Q. Okay, would you s t a t e why? 

A. Well, i n dealing w i t h an abatement p l a n f o r 

groundwater — f o r abatement of groundwater p o l l u t i o n , 

t h e r e are c e r t a i n t h i n g s t h a t you have t o do. You have t o 

do a s i t e - s p e c i f i c work plan, and t h i s has t o go through 

p u b l i c p a r t i c i p a t i o n . 

I t ' s my opinion t h a t i f you were t o deal w i t h an 

abatement plan attached t o a discharge p l a n f o r a 

p e r m i t t e d , c e n t r a l i z e d f a c i l i t y , such as an OCD-permitted 

l a n d f i l l , t h a t i t would be much easier t o handle 

a d m i n i s t r a t i v e l y . 
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Numerically, i f you look down the road and say 

some decades i n the f u t u r e when perhaps groundwater 

contamination h y p o t h e t i c a l l y might be happening as a r e s u l t 

of numerous releases from numerous b u r i e d d r i l l i n g p i t s , 

then each one i s going t o have t o be d e a l t w i t h on an 

i n d i v i d u a l basis. 

We're g e t t i n g t o the p o i n t where we're seeing i n 

the northwest — I believe there was testimony t h a t i n f i l l 

d r i l l i n g i s going from 160-acre spacing t o 80-acre spacing, 

and i t can compound t h a t by having m u l t i p l e u n i t s i n the 

same s e c t i o n . So you may have m u l t i p l e d r i l l i n g p i t s or 

workover p i t s i n a s i n g l e s e c t i o n . 

I f you're l o o k i n g f u r t h e r down i n time, many 

years from now or even i n the foreseeable f u t u r e of a few 

years, i n the immediate f u t u r e , you may have a number of 

p o t e n t i a l sources t h a t you would have t o deal w i t h . 

Right now we have no r e g u l a t i o n t h a t r e q u i r e s any 

s o r t of monitoring of a closed d r i l l i n g p i t , and we're not 

proposing t h a t . So the only time you would know about a 

groundwater contamination would be when the surface owner 

would f i l e a complaint w i t h OCD saying t h a t t h e i r water 

w e l l had been contaminated, e i t h e r w i t h OCD or perhaps w i t h 

the Environment Department, or w i t h the State Engineer's 

o f f i c e . 

So a t t h a t p o i n t you would presume t h a t the 
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contamination, h y p o t h e t i c a l l y , would have t r a v e l e d some 

distance t o the nearest water-well receptor. At t h a t p o i n t 

you would have t o backtrack, and you would have t o not only 

know what the groundwater path i s today from the water 

t a b l e , but what i t had been over the preceding years, since 

the p i t had been i n s t a l l e d or closed. 

Q. Now you are somewhat f a m i l i a r , are you not, w i t h 

the l i t e r a t u r e on what c o n s t i t u t e s prudent waste 

management? 

A. I t h i n k I am. 

Q. And does the l i t e r a t u r e on what c o n s t i t u t e s 

prudent waste management suggest t h a t i t 1 s b e t t e r t o have a 

given mass of contaminants dispersed i n t o numerous sources 

i n close p r o x i m i t y or c e n t r a l i z e d i n one r e p o s i t o r y ? 

A. I would say t h a t a c e n t r a l i z e d r e p o s i t o r y i s 

proper waste management and t h a t a number of dispersed 

l o c a t i o n s might be considered by EPA and Congress t o be 

open dumps, depending on the s i t e - s p e c i f i c nature. 

Q. Thank you. There was some testimony, I b e l i e v e 

t h i s morning, t o the e f f e c t t h a t the O i l Conservation 

D i v i s i o n had not provided a sampling a n a l y s i s plan f o r i t s 

p i t sampling. Do you r e c a l l that? 

A. I remember hearing t h a t several times. 

Q. I s t h a t true? 

A. No, I refreshed my memory by l o o k i n g through our 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4498 

e-mails. OCD by e-mail from Mr. Ed Hansen t o the task 

f o r c e members on May 9th provided a copy of OCD's sampling 

and a n a l y s i s plan, a f t e r close of business, May 9 t h , 2007. 

Q. To whom? 

A. To a l l members of task f o r c e . 

Q. Thank you. 

A. And there may have been a d d i t i o n a l people on the 

cc l i s t . 

Q. Thank you. Now I wanted t o ask you because you 

di d some c a l c u l a t i o n s f o r me, when we're t a l k i n g about p i t 

waste — Mr. Hansen r a i s e d t h i s issue of p i t — bu r i e d p i t 

waste, versus waste l e f t i n a landfarm. 

Now i s i t accurate t o say t h a t — Well, i s the 

con c e n t r a t i o n of waste greater i n a deep-trench b u r i a l than 

i t would be i n a landfarm? 

A. I bel i e v e i t c e r t a i n l y could be most of the time. 

Q. Okay. Now I want t o show you t o r e f r e s h your 

r e c o l l e c t i o n — I'm not tendering t h i s i n t o evidence, but 

the red marks on there are your c a l c u l a t i o n s , are they not? 

A. Right, t h i s i s taken from p a r t 36, which i n the 

s p e c i f i c requirements f o r landfarms says t h a t operators 

s h a l l apply — or land, apply t h e i r waste i n 8-inch l i f t s 

w i t h i n a c e r t a i n p e riod of time of r e c e i p t , and t h a t — 

also i t says, 8-inch l i f t s , or approximately 1000 yards per 

acre — 
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Q. Okay. 

A. — and so there would be a maximum of thr e e 

l i f t s , and then — 

Q. Now t h a t ' s cubic yards, r i g h t ? 

A. Cubic yards per acre, i s i n the p a r t 36. So 

thre e l i f t s , t h a t would be 3 000 cubic yards, would be the 

land a p p l i c a t i o n r a t e f o r a landfarm, as opposed t o a deep 

tr e n c h which may have perhaps — you know, the numbers 

depend on the size of the w e l l , but could have somewhere 

between 5000 t o 10,000 cubic yards b u r i e d i n a r e l a t i v e l y 

small deep trench. 

Q. Which would mean how many cubic yards per acre? 

A. Well, i f you extrapolated t h a t — you would have 

t o look a t what the average deep trench would be, but I 

t h i n k i t would be m u l t i p l e s of t h a t . So t h e r e would be a 

gre a t e r land a p p l i c a t i o n r a t e — r a t i o on a per-acre basis 

f o r a deep trench than there would be f o r an OCD-permitted 

landfarm. 

Q. And i s t h a t a r e l e v a n t c o n s i d e r a t i o n i n 

determining what r i s k t h a t these emplacements would present 

f o r groundwater? 

A. I be l i e v e i t i s . I t h i n k t h a t the r i s k has been 

t a l k e d about a great deal, but c e r t a i n l y mass of the 

c h l o r i d e s i s one of the t h i n g s t h a t we have always 

considered i n our c a l c u l a t i o n s . 
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Q. Now you remember p a r t 36 q u i t e w e l l , I t h i n k ? 

A. I do. 

Q. And does p a r t 3 6 r e q u i r e t e s t i n g underneath a 

landfarm t o determine i f there's been a release? 

A. Yes, i t does. 

Q. And does i t r e q u i r e monitoring? 

A. I t does r e q u i r e monitoring. 

MR. BROOKS: Thank you, I b e l i e v e t h a t ' s a l l my 

questions. 

CHAIRMAN FESMIRE: Mr. Hiser? 

MR. HISER: I don't t h i n k I have any questions. 

CHAIRMAN FESMIRE: Mr. Carr? 

MR. CARR: No, s i r . 

CHAIRMAN FESMIRE: Ms. Foster? 

MS. FOSTER: I do. 

CROSS-EXAMINATION 

BY MS. FOSTER: 

Q. Mr. van Gonten, concerning t h i s — the l a n d f i l l s , 

versus the o i l and gas l o c a t i o n s , the m u l t i p l e o i l and gas 

l o c a t i o n s , I want t o t a l k t o you about t h a t . 

I n terms of l i a b i l i t y issues, i f t h e r e i s a 

release from a l a n d f i l l w h ile a l a n d f i l l i s i n o p e r a t i o n , 

who accepts l i a b i l i t y f o r t h a t release f o r cleanup? 

A. The l a n d f i l l operator. 

Q. Okay. And what happens a f t e r the l a n d f i l l i s 
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closed? Who pays f o r the cleanup a f t e r the l a n d f i l l i s 

closed? 

A. I would have t o check the r e g u l a t i o n s on what 

post-closure requirements are. 

Q. Okay. Well release of l i a b i l i t y occurs 30 years 

a f t e r closure. Are you aware of t h a t ? 

A. I would believe t h a t ' s c o n s i s t e n t w i t h what I 

assumed i t would be. 

Q. Okay. And were you here — were you present f o r 

Mr. Hansen's modeling? 

A. Not f o r a l l of i t . 

Q. Okay. Well, Mr. Hansen's modeling seemed t o 

i n d i c a t e t h a t i f there i s a release from a p i t or a 

l o c a t i o n t h a t has — t h a t the length of time t o reach 

groundwater would be somewhere around the area of 80-plus 

years; are you f a m i l i a r w i t h t h a t testimony? 

A. What I remember i s t h a t f o r a deep-trench b u r i a l 

on s i t e w i t h 50 f e e t separation of water, i t could take on 

the order of 75 years. 

Q. Okay. So a l a n d f i l l t h a t i s closed, t h e i r 

l i a b i l i t y i s released a f t e r 30 years. Who p i c k s up the tab 

f o r cleanup of a l a n d f i l l a f t e r l i a b i l i t y has been 

released? 

A. I would have t o research t h a t . I r e a l l y don't 

know. 
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Q. Okay, would i t not be the s t a t e — the taxpayers 

of the State of New Mexico? 

A. I t could be. 

Q. Okay. Now are you f a m i l i a r w i t h the o i l and gas 

r u l e s under the O i l and Gas Act? 

A. Ce r t a i n p a r t s t h a t deal w i t h the environmental 

aspects, yes. 

Q. Okay. And i f there's a release i n an o i l and gas 

s i t e , who i s responsible f o r cleanup of th a t ? 

A. The operator. 

Q. The operator. And i s t h a t d u r i n g operations t h a t 

the operator would be responsible and t h e r e f o r e l i a b l e ? 

A. I would have t o go back and check t h a t out. 

Let's say t h a t there was a s i t e which the — th e r e was a 

lease on which a w e l l was d r i l l e d and i t was plugged and 

abandoned, i t was dry, i t was not p r o f i t a b l e and they 

walked away from i t , and a contamination was discovered 10 

years l a t e r , but they were no longer the operator. I t h i n k 

we have the a u t h o r i t y t o go a f t e r the previous operator. 

Q. Okay, but you would have the a u t h o r i t y t o go 

a f t e r an o i l and gas operator? 

A. Yes. 

Q. Now are you f a m i l i a r w i t h the reclamation fund 

t h a t i s managed by the OCD? 

A. Somewhat. 
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Q. Okay. And what's the purpose of the reclamation 

fund? 

A. I t has several purposes. One of the main s t a t e d 

ones i s t o go back and look a t improperly plugged and 

abandoned w e l l s and deal w i t h those where operators are no 

longer a v a i l a b l e t o cover t h e i r proper r e s p o n s i b i l i t i e s . 

Q. I n other words, i f you can't f i n d the operator t o 

do a remediation i f necessary? 

A. I t would include t h a t , yes. 

Q. Okay, and do you know where the funding f o r the 

reclamation fund comes from? 

A. The exact nature of t h a t — I can t e l l you i n 

general t h a t i t i s something t h a t the operators pay. 

Q. Operators pay, so i t ' s not the taxpayers of the 

State of New Mexico? 

A. That's r i g h t . 

Q. Now I wanted t o ask you about your deep-trench 

waste volume numbers. You s t a t e d t h a t i t could be anywhere 

from 5000 t o 10,000 cubic yards? 

A. Well, I base t h a t on a quick r e c o l l e c t i o n of what 

I've heard over the past few days t h i s week about the 

volumes t h a t would be d r i l l e d — or excuse me, the volumes 

of waste t h a t would be generated i n a p i t . The d i s c u s s i o n 

was versus — a conventional l i n e d earthen p i t , versus the 

amount of waste generated i n a closed-loop system. So 
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th e r e were a number of estimates. 

Q. Okay. And d i d the waste volumes t h a t you're 

t a l k i n g about here, d i d t h i s come o f f of Sam Small's 

testimony or one of the OCD witnesses? 

A. You know, I would say t h a t i t ' s a combination of 

the testimony, they're a l l k i n d of running i n my head r i g h t 

now. But I t h i n k t h a t $5000 t o $10,000 i s something t h a t 

— f o r the purposes of what I was t r y i n g — the p o i n t I was 

t r y i n g t o make, I t h i n k t h a t ' s a reasonable number. I'm 

sure there's examples of more p i t volume wastes t h a t would 

have t o be disposed of, and less — 

Q. Depending on — 

A. — the s i t e - s p e c i f i c — 

Q. — depth of the w e l l — 

A. — e x a c t l y . 

Q. — s i t e - s p e c i f i c , e t cetera, e t cetera? 

Well, were you here f o r Mr. Carl Chavez's 

testimony? 

A. I was. 

Q. Did he not t e s t i f y t h a t 1000 cubic yards i s the 

amount t h a t he used f o r h i s c a l c u l a t i o n s ? 

A. I don't remember t h a t d e t a i l , t o be honest. 

Q. You don't remember t h a t d e t a i l . Okay. 

And then your discussion over — t h a t p i t waste 

i n a p i t l o c a t i o n or deep-trench b u r i a l or o n - s i t e c l o s u r e 
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i s d i f f e r e n t than t h a t on the landfarm. 

A. I'm s o r r y , I d i d n ' t understand the question. 

Q. Okay, I'm j u s t t r y i n g t o p o i n t you t o where we're 

going — 

A. Okay. 

Q. — i n a previous discussion. You had the 

discussion of the p i t waste versus the landfarm, and you 

mentioned t h a t there was an 8-inch l i f t requirement i n 

landfarms; remember t h a t discussion? 

A. That's the p a r t 36 language, yes. 

Q. Okay. And there are c e r t a i n l y d i f f e r e n t types of 

landfarms, c o r r e c t ? 

A. Well, they're a l l f o r the remediation of 

petroleum-contaminated s o i l s and c u t t i n g s . 

Q. Yes. Well, the purpose i s the same, but i n terms 

of — there's d i f f e r e n t types of p e r m i t t i n g , and there's 

d i f f e r e n t s i z e s , depending on the type of permit t h a t you 

get, c o r r e c t ? 

A. I wasn't aware t h a t there was a s i z e l i m i t a t i o n . 

Now t h e r e i s one i f you're t a l k i n g about — there's 

p e r m i t t e d landfarms, and then there's what was r e f e r r e d t o , 

small landfarms which are unpermitted. There's a 

d i f f e r e n c e t h e r e . 

Q. Right. Okay — 

A. But the others are commercial or c e n t r a l i z e d 
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landfarms, and they have the same standards. 

Q. Do you r e c a l l how large a c e n t r a l i z e d landfarm 

could a c t u a l l y be? 

A. The i n d i v i d u a l c e l l s , I don't remember. The 

f a c i l i t y i t s e l f could be as large as 500 acres. 

Q. 500 acres, okay. And 500 acres w i t h the 8-inch 

l i f t a l l the way across would be a l o t more waste than what 

you'd f i n d i n t h a t — i n a deep-trench b u r i a l p i t on a 

l o c a t i o n , correct? 

A. That's t r u e . 

MS. FOSTER: I have no f u r t h e r questions. 

CHAIRMAN FESMIRE: Mr. Jantz? 

MR. JANTZ: No questions, Mr. Chairman. 

CHAIRMAN FESMIRE: Mr. Huffaker? 

MR. HUFFAKER: Nothing, Mr. Chairman. 

CHAIRMAN FESMIRE: Doctor? 

DR. NEEPER: No questions. 

CHAIRMAN FESMIRE: Commissioner Olson? 

EXAMINATION 

BY COMMISSIONER OLSON: 

Q. I guess the main t h i n g t h a t comes i n w i t h the — 

versus — t h i n k i n g about a l l of t h i s d i s c u s s i o n w i t h t he 

landfarms, i s j u s t moisture content then. I s t h a t the main 

issue i n th e . . . 

A. I t h i n k t h a t t h a t ' s one of the important 
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consid e r a t i o n s . I f we're comparing and c o n t r a s t i n g 

s t a b i l i z e d waste t h a t would be disposed of o n - s i t e i n a 

deep-trench — i n a b u r i a l scenario, versus a r e l a t i v e l y 

t h i n but widely spread landfarm scenario, I t h i n k the 

geometry and the concentrations are two of the more 

important t h i n g s . 

I t h i n k the moisture content would change very 

slo w l y i n a deep-trench b u r i a l , but i t might get very wet, 

and there's p r o v i s i o n s f o r a c t u a l l y , you know, p u l l i n g o f f 

any s o r t of standing water i n a landfarm, i f I remember 

c o r r e c t l y , i n a f a i r l y short p e r i o d of time, 24 or 48 

hours. And a f t e r t h a t , then the landfarm i s going t o dry 

out. Of course, i t needs moisture f o r the bioremediation 

t o a c t u a l l y move forward. 

So I t h i n k i t ' s a l o t more dynamic s i t u a t i o n than 

a landfarm, as f a r as the d r y i n g and w e t t i n g , and t h a t i t 

i s not s t a b i l i z e d waste as we would r e q u i r e i n a deep-

t r e n c h b u r i a l . 

Q. But i f we d i d look a t a requirement f o r 

s t a b i l i z e d waste, t h a t would change your o p i n i o n , then? 

A. I don't know where you're going w i t h t h a t , i n 

what I — 

Q. Well, I'm t h i n k i n g i n term of the p i t contents 

being s t a b i l i z e d through — and the moisture or contaminant 

concentrations being a c e r t a i n l e v e l . 
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A. Well, the concentrations t h a t we're going t o be 

determining are by — a f t e r t e s t i n g by SPLP, you would — 

We've been discussing, I t h i n k here today, mostly the 

assumption t h a t you would blend f o r — t o s t a b i l i z a t i o n , 

one or more volumes of s o i l , clean s o i l , t o t h a t . 

You might also use cement k i l n dust and, you 

know, cement. You might a c t u a l l y go t o s o l i d i f i c a t i o n 

i n s t e a d of j u s t s t a b i l i z a t i o n , which would also be a form 

of s t a b i l i z a t i o n . 

So I t h i n k the r u l e has a l i t t l e bigger aspect on 

i t , t h a t — t h a t maybe has been discussed, as f a r as the 

volumes and the concentrations. 

I t h i n k your concentrations i n s i t u , you know, 

would depend on how you a c t u a l l y s t a b i l i z e or s o l i d i f y the 

p i t contents. 

My p o i n t i s t h a t you could have a very high 

c o n c e n t r a t i o n , but i t ' s not leachable by the — you know, 

not d e t e c t i b l e by the SPLP, j u s t t o make t h a t one p o i n t . 

I t h i n k t h a t i f you've got r e a l l y s t a b i l i z e d or 

s o l i d i f i e d waste, then — you know, then t h a t ' s proper 

waste management, i g n o r i n g the issue of whether i t should 

be c e n t r a l i z e d or i n s i t u d i s p o s a l . That's k i n d of pre-

treatment before disposal. 

Q. Uh-huh. But I guess, then, your main concern 

comes down t o the — w i t h — e s p e c i a l l y w i t h 80-acre 
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spacing, then, i n the San Juan Basin, you'd be lo o k i n g a t , 

you know, a se r i e s of them per se c t i o n — 

A. I t h i n k t h a t ' s — 

Q. — t h a t ' s the concern over — 

A. Yeah, the combined or cumulative e f f e c t s — the 

r i s k of having combined or cumulative e f f e c t s goes up. And 

as we pointed out, there's not only going t o be the 

o r i g i n a l d r i l l i n g p i t , but there can be perhaps several 

workover p i t s . Let's say t h a t we, you know, do away w i t h 

produced-water p i t s . But t h a t ' s also the weight-loading t o 

the environment. 

COMMISSIONER OLSON: Okay, t h a t ' s a l l I had. 

CHAIRMAN FESMIRE: Mr. Brooks any r e d i r e c t ? 

MR. BROOKS: Just one question. I can't r e s i s t 

one question. 

REDIRECT EXAMINATION 

BY MR. BROOKS: 

Q. Mr. von Gonten, are there some reasons why — are 

the r e some reasons t h a t don't have t o do w i t h c h l o r i d e s by 

i t s prudent waste management t o allow o i l and gas — 

o i l f i e l d wastes i n c e r t a i n circumstances t o be put i n a 

landfarm? 

A. Well, I'm not sure I understand your question, 

but i f you take o i l f i e l d waste and your primary contaminant 

i s hydrocarbon, then t h a t ' s b e t t e r t o t r e a t i t and be able 
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t o reuse or re c y c l e those c u t t i n g s i n a commercial — i n — 

recovered from a c e n t r a l i z e d landfarm, p o t e n t i a l l y , than t o 

dispose of them long-term i n a l a n d f i l l . 

Q. Exactly. And wouldn't i t have been prudent, 

then, f o r the Commission — or would i t have been prudent, 

then, f o r the Commission t o make a t r a d e o f f t h e r e and all o w 

a c e r t a i n amount, some minimal amount of c h l o r i d e s t o be 

landfarmed i n order t o get t h a t treatment advantage? 

A. We thought t h a t there was a l e v e l — you know, 

i d e a l l y you would l i k e t o say t h a t i t ' s 100 percent, but 

the m a t e r i a l s t h a t are generated i n p i t contents g e n e r a l l y 

w i l l have some buildup of c h l o r i d e s , as they w i l l of other 

c o n s t i t u e n t s as w e l l . 

MR. BROOKS: Thank you, t h a t ' s a l l I have. 

CHAIRMAN FESMIRE: I s there any other questions 

of t h i s witness? 

Commissioner Olson? 

(Laughter) 

CHAIRMAN FESMIRE: You know, t h a t was — t h a t was 

brave — 

(Laughter) 

CHAIRMAN FESMIRE: — i f not somewhat t i m i d . 

EXAMINATION 

BY COMMISSIONER OLSON: 

Q. I was j u s t wondering. So, but i t — but wouldn't 
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— i f you had c u t t i n g s — I t h i n k j u s t the d r y i n g pads on a 

closed-loop system, i f you j u s t got c u t t i n g s t h a t are 

already d r i e d , i f they're meeting the c h l o r i d e l e v e l s , 

wouldn't t h a t be analogous t o what you'd be — wouldn't 

t h a t be able t o go t o a landfarm, then? I mean, i t ' s — 

A. The — 

Q. — they're a c t u a l l y c u t t i n g s versus mud. 

A. Yes, you can c e r t a i n l y take c u t t i n g s t o a 

landfarm, and I don't t h i n k there's a r e s t r i c t i o n t h a t says 

the landfarms can only take a p a r t i c u l a r type of o i l f i e l d 

waste. I t h i n k you can take s p i l l or remediation waste, 

and t h a t ' s appropriate f o r treatment i n a landfarm. The 

purpose of a landfarm i s treatment, so i f you've got 

hydrocarbons t h a t you need t o t r e a t before d i s p o s a l , then a 

landfarm i s a place t o do t h a t . 

COMMISSIONER OLSON: Okay. 

CHAIRMAN FESMIRE: Any other questions of t h i s 

witness? 

MR. BROOKS: Nothing f u r t h e r . 

CHAIRMAN FESMIRE: Mr. Brooks, do you have any 

more case? 

MR. BROOKS: Mr. Chairman, subject t o something 

coming up i n Dr. Stephens' testimony, which we might 

conceivably, although I t h i n k u n l i k e l y , ask f o r f u r t h e r 

r e b u t t a l , the D i v i s i o n closes. 
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CHAIRMAN FESMIRE: Mr. Carr, Monday your only 

witness i s Dr. Stephens? 

MR. CARR: Yes, s i r , t h a t ' s r i g h t . 

CHAIRMAN FESMIRE: Then we're going t o have 

c l o s i n g statements? 

MR. CARR: Correct. 

COMMISSIONER OLSON: Dr. Neeper — 

CHAIRMAN FESMIRE: Oh, Dr. Neeper — 

DR. NEEPER: Yes? 

CHAIRMAN FESMIRE: — you w i l l have a c l o s i n g 

statement Monday also? 

DR. NEEPER: We understand t h a t c l o s i n g 

statements can be submitted i n w r i t i n g ? 

CHAIRMAN FESMIRE: Yes, s i r . 

DR. NEEPER: We w i l l be here, but I t h i n k we w i l l 

submit ours i n w r i t i n g . 

CHAIRMAN FESMIRE: Okay. 

MR. BROOKS: I'm so r r y , does Dr. — d i d — I was 

wondering i f Dr. Neeper had any r e b u t t a l t h a t — 

CHAIRMAN FESMIRE: Doctor, d i d you have any 

r e b u t t a l t h a t you wanted t o o f f e r today? 

DR. NEEPER: Yes, we have one fi v e - m i n u t e 

r e b u t t a l t o o f f e r . 

CHAIRMAN FESMIRE: I s your witness here today? 

DR. NEEPER: Yes, I am here today. 
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(Laughter) 

CHAIRMAN FESMIRE: Okay. Ms. Foster? 

MS. FOSTER: Yes, Mr. Chairman, I j u s t wanted t o 

get a c l a r i f i c a t i o n . 

I f Dr. Neeper's c l o s i n g statement i s going t o be 

submitted i n w r i t i n g , when would we be able t o rec e i v e t h a t 

and t h e r e f o r e be able t o t a l k about anything t h a t he w i l l 

t a l k about i n h i s closing? 

CHAIRMAN FESMIRE: That's a good p o i n t . We'll 

t a l k about t h a t a f t e r h i s r e b u t t a l testimony, okay? 

MS. FOSTER: Thank you. 

CHAIRMAN FESMIRE: Dr. Neeper, why don't you 

please take the stand? 

MR. VON GONTEN: Am I excused, Mr. Chairman? 

CHAIRMAN FESMIRE: You are, s i r . 

Doctor, you remember t h a t you're s t i l l sworn i n 

t h i s case, don't you? 

DR. NEEPER: Yes, Mr. Chairman, I remember t h a t I 

am s t i l l under oath. 

I w i l l — I s there someone who can operate the 

p r o j e c t o r ? 

I w i l l o f f e r one graph f o r submission as a 

pos s i b l e e x h i b i t . A l l p a r t i e s , so f a r as I know, t o t h i s 

hearing have been serviced w i t h a copy as of t h i s morning, 

but I t h i n k these persons should have the o p p o r t u n i t y t o 
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o b j e c t — 

CHAIRMAN FESMIRE: Okay. 

DR. NEEPER: — before we go f a r t h e r , i f they 

should choose t o . 

CHAIRMAN FESMIRE: Okay, s i r . 

MR. HISER: He probably should i d e n t i f y — 

DR. NEEPER: A l l r i g h t — 

MR. HISER: — what e x h i b i t he's t a l k i n g about 

f o r the record. 

DR. NEEPER: — I w i l l i d e n t i f y i t , then. 

I n cross-examination I attempted t o ask Mr. Byrom 

t o compare h i s estimated impact of the r u l e on d r i l l i n g 

a c t i v i t y w i t h the context, t h a t i s , what i s the background 

or the n a t u r a l or the occu r r i n g v a r i a t i o n i n d r i l l i n g 

a c t i v i t y ? 

Mr. Byrom chose i n e f f e c t not t o make t h a t 

comparison, but i n e f f e c t declined t o answer i t . 

I wished t o then supply a graph of the — simply 

the r i g count f o r the l a s t two years, as i t i s a v a i l a b l e on 

the p u b l i c website of New Mexico Tech. This i s the same — 

p a r t of the same data as might have been included i n 

IPANM's E x h i b i t 23, had they chosen t o submit i t . And I 

was hoping t h a t Mr. Byrom would r e f e r t o t h a t and use t h a t 

i n h i s testimony. 

So t o rebut h i s lack of background, I would l i k e 
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t o o f f e r t h a t background, which i s p u b l i c l y a v a i l a b l e 

i n f o r m a t i o n . 

With t h a t , I t h i n k the p a r t i e s should have — i s 

i t c o r r e c t ? — o p p o r t u n i t y t o obje c t before the Commission 

sees t h i s m a t e r i a l ? 

CHAIRMAN FESMIRE: Why don't you l a y the 

foundation, t e l l us what i t i s , where i t comes from, and — 

DR. NEEPER: The m a t e r i a l i s a graph of the r i g 

count i n New Mexico and Colorado from 2004 through day 300 

of 2007, taken from the Petroleum Recovery Research Center, 

Socorro, New Mexico, website, f o r which the address i s 

given a t New Mexico Tech on the e x h i b i t i t s e l f . 

CHAIRMAN FESMIRE: Okay, why don't we mark t h a t 

C i t i z e n s f o r Clean A i r and Water Rebuttal E x h i b i t 1? 

DR. NEEPER: I t i s marked as Rebuttal E x h i b i t 5, 

Mr. Chairman. 

CHAIRMAN FESMIRE: Okay, E x h i b i t 1 has already 

been admitted, I guess? 

DR. NEEPER: Because we have — t h i s would be our 

f i f t h e x h i b i t , and i t i s a r e b u t t a l e x h i b i t , so simply 

m a i n t a i n i n g numerical order, I labeled i t R e b u t t a l , but 

E x h i b i t 5. 

CHAIRMAN FESMIRE: Okay — 

DR. NEEPER: Consists of one page. 

CHAIRMAN FESMIRE: — i s the r e any o b j e c t i o n t o 
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the admission of Rebuttal E x h i b i t 5 from New Mexico 

C i t i z e n s f o r Clean A i r and Water? 

MR. HISER: No o b j e c t i o n . 

MS. FOSTER: No o b j e c t i o n . 

MR. BROOKS: No o b j e c t i o n . 

MR. JANTZ: No o b j e c t i o n . 

CHAIRMAN FESMIRE: Okay. 

DR. NEEPER: May I approach the Commission t o 

o f f e r p r i n t e d copies? 

CHAIRMAN FESMIRE: You may, s i r . 

DR. NEEPER: There are s i x copies f o r the 

Commission. 

CHAIRMAN FESMIRE: Thank you, s i r . 

DONALD A. NEEPER. PhD, 

the witness h e r e i n , having been p r e v i o u s l y d u l y sworn upon 

h i s oath, t e s t i f i e d as f o l l o w s : 

DIRECT TESTIMONY 

BY DR. NEEPER: 

DR. NEEPER: My t o t a l testimony i n regard t o t h i s 

e x h i b i t i s t h a t when I look a t the blue l i n e I n o t i c e the 

v a r i a t i o n w i t h i n a given year, any given year, i s something 

l i k e or perhaps greater than about 10 percent, and I n o t i c e 

t h a t the t o t a l v a r i a t i o n over about a three-or-more-year 

p e r i o d t h e r e i s 40 percent or more of the t o t a l a c t i v i t y . 

That i s the sum of my observations on t h i s . I 
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have no f u r t h e r i n t e r p r e t a t i o n s t o o f f e r . I simply f e l t 

t h i s i n f o r m a t i o n belonged i n the record of the hearing. 

CHAIRMAN FESMIRE: Okay, are the r e any questions 

of t h i s witness? 

MR. HISER: No questions. 

MS. FOSTER: I have a few questions, Mr. 

Chairman. 

CHAIRMAN FESMIRE: Okay. 

MS. FOSTER: I'm k i n d of su r p r i s e d you d i d n ' t 

say, Of course you do, Ms. Foster. At l e a s t t h a t ' s what 

your look t o l d me. Just a few. 

CROSS-EXAMINATION 

BY MS. FOSTER: 

Q. Dr. Neeper, could you give us a reason why the 

blue l i n e on your graph, the cumulative blue l i n e as i t 

goes across from year 2004 t o year 2007, would increase up 

t o the f i r s t h a l f of the year 2006? The Colorado numbers 

seem t o increase as w e l l . 

A. I cannot give you any reason f o r why the i n d u s t r y 

has the v a r i a t i o n i t has. 

Q. Okay, would t h a t — 

A. That's not w i t h i n my e x p e r t i s e . 

Q. Okay, could t h a t not be because of an increase i n 

o i l and gas prices? 

A. I would not o f f e r an i n t e r p r e t a t i o n of t h i s . 
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Q. Okay. 

A. I have not researched t h a t issue. 

Q. Okay. Now j u s t so the record i s c l e a r , i n year 

2 007, t h e r e i s d e f i n i t e l y a divergence i n the red l i n e , 

which represents your Colorado r i g count, and the blue l i n e 

which represents the New Mexico r i g count, c o r r e c t ? 

A. That i s c o r r e c t . 

Q. Okay. And could you guesstimate how much the 

drop between day 24 0 and 3 00 of year 2 007 occurred on the 

New Mexico count? 

A. I w i l l l e t you i n t e r p r e t t h a t , i f you w i l l . I've 

heard discussion of the r e l a t i v e Colorado increase and the 

r e l a t i v e New Mexico decrease given by an expert economic 

witness sponsored or o f f e r e d by OGAP, and I have no other 

opinions or i n t e r p r e t a t i o n s t o add t o t h a t . 

Q. Okay. Well, based on the blue l i n e , t h a t i t has 

— on your e x h i b i t from year 2004 through 2007, has ther e 

ever been a marked — such a large percentage drop, based 

on the blue l i n e t h a t you have? 

You have t o understand t h a t the — what — I'm 

t r y i n g t o describe t h i s piece of paper f o r the r e c o r d , 

since the record i s not v i s u a l . 

A. Yes, you are asking me i f the r a t h e r p r e c i p i t o u s -

l o o k i n g drop a f t e r day 240 i n 2007 i s t y p i f i e d by any other 

changes t h a t one might see i n the blue l i n e on the graph, 
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i f I am c o r r e c t — 

Q. Yes. 

A. — i f I understand your question. 

Q. Yes. 

A. I see a change a f t e r approximately day 60 of year 

2005 of about the same s i z e , even though t h a t one i s an 

increase, and the one shown i n 2007 i s a decrease. Beyond 

t h a t , unless I d i d a s t a t i s t i c a l a n a l y s i s of these data as 

a — p a r t of a complex system, and looked — i f I may use 

t e c h n i c a l language — a t the 1/F noise i n the system, I 

would not be able t o i n t e r p r e t i t f u r t h e r . 

Q. Okay. But b a s i c a l l y on your testimony, t h e r e i s 

a divergence between the Colorado and New Mexico numbers 

f o r the year 2007 only, based on your — on t h i s e x h i b i t ? 

A. The chart shows the l i n e s d i v e r g i n g , and the 

expert witness f o r OGAP, I be l i e v e , made some 

i n t e r p r e t a t i o n of t h a t . 

Q. Okay. Now these changes i n the r i g count — 

w e l l , l e t me ask you t h i s . The proposed Rule 17 has 

a c t u a l l y not been implemented as of y e t , c o r r e c t ? By 

operators? 

A. I am so r r y , I am not an expert on Rule 17. 

Q. Okay, w e l l , Rule 17 — 

A. This — You're r e f e r r i n g — 

Q. Yes — 
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Q. Yes, I'm sorry, the proposed — 

A. — 19.15.17. 

Q. Yes, s i r . 

A. Yes. 

Q. The r u l e t h a t we are here discussing f o r the 

l a s t — 

A. This r u l e has not yet been adopted, t o the l e v e l 

of my understanding. 

Q. That's r i g h t . Okay. So the operators have not 

had t o absorb any cost changes i n any — as of y e t , as of 

today, November — December 7th, 2007? 

A. Well, the operators have had t o absorb the cost 

of p a r t i c i p a t i n g i n these proceedings as of — 

(Laughter) 

Q. Okay. So w i t h the — once t h i s r u l e gets 

implemented, would not the cost increase, i f anything, on 

the operators be r e f l e c t e d on the r i g count? 

A. I cannot t e s t i f y as t o the i n t e n t i o n s or 

m o t i v a t i o n s of the operators f o r the r i g counts t h a t we 

show on the graph, and I do not estimate what's going t o 

happen beyond the time shown on t h i s graph. 

Q. Okay, so then — j u s t so I understand your 

testimony, then, b a s i c a l l y your testimony i s t h a t f o r 2 007 

the r e i s a decrease i n the r i g count i n New Mexico? 
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A. My testimony i s t h a t t h i s i n f o r m a t i o n on the 

graph was taken from the source. I t r u s t the source. I t 

i s also the source c i t e d i n your E x h i b i t 23, and I f e e l 

t h a t t h i s i n f o r m a t i o n , since r i g count has been discussed 

i n t h i s hearing, should be i n the record of the hearing. 

MS. FOSTER: Okay, thank you. I have no f u r t h e r 

questions. Thank you, Dr. Neeper. 

CHAIRMAN FESMIRE: Mr. Jantz? 

MR. JANTZ: No questions. 

CHAIRMAN FESMIRE: Mr. Huffaker? 

MR. HUFFAKER: Nothing, Mr. Chairman. 

CHAIRMAN FESMIRE: Commissioner Bailey? 

COMMISSIONER BAILEY: No. 

CHAIRMAN FESMIRE: Commissioner Olson? 

COMMISSIONER OLSON: No. 

CHAIRMAN FESMIRE: Okay. Any other questions of 

t h i s witness? Okay. 

Dr. Neeper, thank you very much. 

DR. NEEPER: Thank you. 

CHAIRMAN FESMIRE: With t h a t , why don't we go 

ahead and adjourn — 

MR. HISER: Public comments? 

CHAIRMAN FESMIRE: Oh, yeah, comments. 

(Laughter) 

CHAIRMAN FESMIRE: I s there anybody i n the 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4522 

audience t h a t would l i k e t o make a comment? 

Seeing none, we w i l l go ahead and adjourn, t o 

reconvene back here Monday morning a t nine o'clock. 

Mr. Carr, Dr. Stephens i s your only witness a t 

t h a t time? 

MR. CARR: Yes, s i r , t h a t ' s c o r r e c t . 

CHAIRMAN FESMIRE: Okay, and ther e are no f u r t h e r 

witnesses a f t e r Dr. Stephens a t t h i s time? 

MR. BROOKS: (Nods) 

CHAIRMAN FESMIRE: Okay. Can I t a l k t o the 

att o r n e y s about a scheduling matter a f t e r we adjourn? 

And w i t h t h a t , w e ' l l adjourn. 

(Thereupon, evening recess was taken a t 4:03 

p.m.) 

* * * 
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