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CONFORMING CHANGES; STATEWIDE 
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ORIGINAL 
REPORTER'S TRANSCRIPT OF PROCEEDINGS 

COMMISSION HEARING 
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JAMI BAILEY, COMMISSIONER S — 
WILLIAM OLSON, COMMISSIONER ro £j 
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Santa Fe, New Mexico cn 
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This matter came on f o r hearing before the O i l 
Conservation Commission, MARK E. FESMIRE, Chairman, on ^ 
Monday, December 10th, 2007, a t the New Mexico Energy, 
Minerals and Natural Resources Department, 1220 South Saint 
Francis Drive, Room 102, Santa Fe, New Mexico, Steven T. 
Brenner, C e r t i f i e d Court Reporter No. 7 f o r the State of 
New Mexico. 
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WHEREUPON, the f o l l o w i n g proceedings were had a t 

9:10 a.m.: 

CHAIRMAN FESMIRE: Let's go back on the record. 

Let the record r e f l e c t t h a t t h i s i s the 

c o n t i n u a t i o n of Cause Number 14,015. The date, i f my watch 

i s set r i g h t , i s December 10th, 2007. The time i s 

approximately nine o'clock a.m. 

I b e l i e v e the business before the Commission t h i s 

morning i n t h i s case i s the r e b u t t a l testimony of Dr. 

Stephens and c l o s i n g arguments; i s t h a t c o r r e c t ? 

MR. HISER: That i s c o r r e c t , Mr. Chairman. 

CHAIRMAN FESMIRE: Mr. Hiser, are you ready t o 

prevent — "prevent" — present your witness? 

MR. HISER: We are, yes, ready t o present our 

witness, i f you'd l i k e t o c a l l him. 

CHAIRMAN FESMIRE: Dr. Stephens, would you take 

the stand, please? And you remember t h a t you've been 

p r e v i o u s l y sworn i n t h i s case, correct? 

DR. STEPHENS: Yes, s i r . 

DANIEL B. STEPHENS. PhD, 

the witness h e r e i n , having been p r e v i o u s l y duly sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION 

BY MR. HISER: 

Q. Good morning, Dr. Stephens. 

STEVEN T. 
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A. Good morning. 

Q. Now you were here before the Commission e a r l i e r 

i n t h i s proceeding, were you not? 

A. Yes, s i r . 

Q. And you also had an o p p o r t u n i t y t o review the 

testimony t h a t ' s been presented by the D i v i s i o n and by New 

Mexico C i t i z e n s f o r Clean A i r and Water? 

A. To some extent, yes. 

Q. Okay, the e x h i b i t s t h a t they've presented i n some 

of t h e i r testimony; i s t h a t correct? 

A. Yes. 

Q. Have you prepared some r e b u t t a l testimony w i t h 

respect t o what you saw i n those e x h i b i t s and heard i n t h a t 

testimony? 

A. Yes, I have. 

Q. Would you l i k e t o proceed and giv e us your 

a n a l y s i s of what you've seen? 

A. Okay. The r e b u t t a l m a t e r i a l p e r t a i n s t o th r e e 

basic elements. 

One i s the OCD an a l y s i s , as I t r i e d t o understand 

i t , as i t was presented i n t h e i r m a t e r i a l s t h a t were 

provided t o me. 

And they my understanding of what some of t h e i r 

c r i t i q u e of my analysis was. 

And then l a s t , some comments on work of Dr. 

STEVEN T. BRENNER, CCR 
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Neeper. 

Q. Okay. So why don't we s t a r t w i t h your e v a l u a t i o n 

of the OCD analysis? 

A. The summary p o i n t s about the OCD a n a l y s i s t h a t 

I've presented, f i r s t of a l l , i t ' s my view t h a t the OCD 

an a l y s i s i s b a s i c a l l y u n r e l i a b l e . There's a v a r i e t y of 

reasons f o r t h a t , which I w i l l touch on, but I don't t h i n k 

i t should be r e l i e d upon i n any way. 

Q. Another aspect of some work t h a t we've done i s 

t h a t the concentration you would expect i n a l a n d f i l l 

l i k e l y exceeds the concentration by a s u b s t a n t i a l amount 

t h a t you would see impacting groundwater from a p i t . And 

I ' l l show some of t h a t . 

Q. I s t h a t t r u e both from a — on a l a n d f i l l t o an 

i n d i v i d u a l p i t , but also from a l a n d f i l l t o a l a r g e group 

of p i t s ? 

A. That's c o r r e c t . 

CHAIRMAN FESMIRE: Mr. Hiser, before we s t a r t why 

don't we take your e x h i b i t — 

MR. HISER: Uh-huh. 

CHAIRMAN FESMIRE: — and number the pages 

s e q u e n t i a l l y from the f i r s t page? 

MR. HISER: That would be f i n e . So the f i r s t 

page would be number 1, Organization i s number 2, Overview 

would become 3, the t i t l e page on E x h i b i t s 2 0 w i l l be 4, 

STEVEN T. BRENNER, CCR 
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the maximum impact would be 5, the examples from the OCD 

E x h i b i t would be 6, the d u r a t i o n of pulse would be 7 — 

CHAIRMAN FESMIRE: Wait a minute — Okay, NMOCD 

models — model outputs, negative concentrations 

unexplained. That i s what page? 

MR. HISER: Let's see, I have — What do you have 

a f t e r t h i s t h i n g t h a t — or what i s your page a f t e r , 

Examples from NMOCD E x h i b i t 20, p. 105? 

CHAIRMAN FESMIRE: Yeah, t h a t ' s what we were 

t a l k i n g about. 

MR. HISER: That i s page 6, i s t h a t what you — 

CHAIRMAN FESMIRE: That's page 6. 

MR. HISER: Okay, the next one I have i s , NMOCD 

Model Creates Chloride Mass, Duration of pulse i s 50 years, 

i n the t e x t . 

CHAIRMAN FESMIRE: Okay. 

MR. HISER: That would be 7. 

Then the next one a f t e r t h a t , which i s , the model 

i s not mass conservative would be 8. 

CHAIRMAN FESMIRE: Okay, t h a t ' s — 

MR. HISER: F i r s t b u l l e t p o i n t . 

CHAIRMAN FESMIRE: — the f i r s t sentence, not the 

t i t l e . Okay. 

MR. HISER: Yeah, because sometimes the t i t l e s 

repeat. 
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CHAIRMAN FESMIRE: Okay. 

MR. HISER: And the f i r s t sentence of the next 

i s , D i s p e r s i v i t y describes the degree, would be 9. 

Then OCD aq u i f e r d i s p e r s i v i t i e s i s 10. 

The next would be, NMOCD model output shows, 

which would be 11. 

Next i s Porosity, which i s 12. 

Saturated h y d r a u l i c c o n d u c t i v i t y would be 13. 

M u l t i p l i e s s o i l cover would be 15. 

Dulce would be 15. 

Dulce map i s 16. 

San Juan Basin map i s 17. 

Then the OCD E x h i b i t s 6, 9 and 10 — I t h i n k 

we're a t 18, l e t me check t h a t . Yes. 

Then Assumed (Price E x h i b i t 9) would be 19. 

Assumed leakage would be 20. 

Time c a l c u l a t i o n s , 21. 

Time c a l c u l a t i o n s number two would be 22. 

Impact of l a n d f i l l i s 23. 

L a n d f i l l i s 24. 

Setup i s 25. 

CHAIRMAN FESMIRE: Hang on. L a n d f i l l i s 24? 

MR. HISER: The — L a n d f i l l i s 24, yes. 

And Setup f o r both p i t and l a n d f i l l models would 

be 25. 
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Then the model w i t h the l a n d f i l l , m u l t i p l e p i t s , 

would be 26. 

Then Impact of l a n d f i l l would be 27. 

Summary would be 28. 

Then Part 2. A d d i t i o n a l Issues would be 29. 

Our Approach i s 30. 

Then 37 m i l l i m e t e r s per year i s 31. 

MULTIMED i s 32. 

Rebuttal t o NMCCAW i s — now I l o s t my count. 

CHAIRMAN FESMIRE: 33. 

MR. HISER: 33. 

How r e a l i s t i c i s 34. 

How r e a l i s t i c number two i s 35. I can't t u r n the 

page. 

The next, r o o t zone — Thin r o o t i s 36. 

Water content i s 37. 

Same water i s 38. 

I n t e r p r e t i v e g u i d e l i n e s i s 39. 

Natural s o i l i s 40. 

Summary i s 41. I'm sure everybody i s happy we've 

h i t a summary. 

And l a s t summary i s 42. 

And t h i s w i l l take not as much time as the number 

of s l i d e s suggests. 

And thank you, Mr. Chairman, t h a t w i l l probably 
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be h e l p f u l . 

CHAIRMAN FESMIRE: Continue. 

Q. (By Mr. Hiser) Mr. Stephens — Dr. Stephens, i f 

you'd l i k e t o continue, I believe t h a t you were t a l k i n g 

about the — you had reached the "NMOCD E x h i b i t s 2 0 and 

21", which i s s l i d e 5. 

A. Yes. There's a v a r i e t y of p o i n t s t h a t I ' l l make 

here, which are r e l a t e d t o the opinion t h a t the modeling i s 

u n r e l i a b l e . At best, i t ' s confused or confusing, and 

unsubstantiated and undocumented. I t ' s not a very 

transparent analysis t o promote a frank s c i e n t i f i c exchange 

of i n f o r m a t i o n . 

But a t any r a t e what we t r y t o do i s t o look a t 

the output t h a t ' s been provided and i n f e r what i s done. I n 

some cases i t ' s j u s t a guess as t o what was done, and many 

places we see a l o t of inc o n s i s t e n c i e s , and t h a t ' s what 

I ' l l t a l k about here. 

There's modeling which has been presented t h a t ' s 

represented as concentrations i n the a q u i f e r , and th e r e are 

various charts of concentration versus time t h a t are based 

on data t h a t come out of a model. 

For example, here's the output from a model which 

t a l k s about concentration a t the bottom of the vadose zone 

f o r run number 1. And what you can see i s , f o r example, 

the c o n c e n t r a t i o n of 6000 m i l l i g r a m s per l i t e r comes out 
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the bottom of the vadose zone from a s i m u l a t i o n i n which 

the i n p u t concentration i n the waste zone i s 100,000 

m i l l i g r a m s per l i t e r . 

So what I'm looking a t i n terms of the NMOCD's 

d i l u t i o n a n a l y s i s i s t h a t i t ' s the con c e n t r a t i o n t h a t comes 

out the bottom of the vadose zone, not i n the a q u i f e r s . 

There's no d i l u t i o n and a t t e n u a t i o n happening i n the 

a q u i f e r i n t h e i r analysis t o — t h a t comes out of the 

model, t h a t you can — t h a t we've been provided. That's a 

l i t t l e d i f f e r e n t than the t r a d i t i o n a l d i l u t i o n - a t t e n u a t i o n 

f a c t o r a n a l y s i s which has some degree of mixing i n the 

a q u i f e r . The concentrations t h a t we're seeing here are a t 

the bottom of the vadose zone where th e r e has been some 

di s p e r s i o n . 

Q. Now i s t h i s from the HELP model or the MULTIMED 

model? 

A. This i s the MULTIMED model. 

Q. Okay, so t h i s i s from the MULTIMED model output? 

A. Right. 

Q. Okay. 

A. Here's some other model output, and one of the 

t h i n g s t h a t hasn't been explained — t h i s i s not data we 

made up,- t h i s i s the output f i l e s t h a t were provided t o us, 

and when you look through the output f i l e s you f i n d i n a 

number of places the pr e d i c t e d concentrations are negative. 
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We can't f i n d any discussion as t o what t h a t means. 

P h y s i c a l l y , you know, i t doesn't — i t ' s impossible. 

But numerically what i t suggests t o me i s t h a t 

the model i s unstable, i t ' s a numerical problem, an 

i n s t a b i l i t y t h a t ' s t r i g g e r e d when you see concentrations 

l i k e t h i s . 

So t h i s i s a red f l a g t o me t h a t there's 

something r e a l l y wrong w i t h the model unless they can 

e x p l a i n i t , and I haven't seen the exp l a n a t i o n , but... 

I know there was some other d i s c u s s i o n about a 

p o i n t we had — I had made i n my e a r l i e r testimony, but I 

wanted t o r e i t e r a t e t h a t i t i s our view — i n s p i t e of 

perhaps the agency's views t o the c o n t r a r y , i t i s our view 

t h a t when we look a t the work t h a t they've done i n the 

MULTIMED model and here's the output, and we look a t the 

d u r a t i o n of a pulse of contamination f o r 50 years a t an 

i n f i l t r a t i o n r a t e of 29.8 m i l l i m e t e r s per year and the pore 

water concentration of 100,000 m i l l i g r a m s per l i t e r , t h a t 

t h a t t r a n s l a t e s t o a s u b s t a n t i a l amount of mass. 

And i n f a c t , when you do t h a t a n a l y s i s of how 

much mass has been f l o w i n g from the p i t over 50 years, you 

f i n d out t h a t more mass was moved i n t o the s o i l than was 

present i n the p i t t o s t a r t w i t h . 

Q. And d i d you make a rough c a l c u l a t i o n of what the 

d i f f e r e n c e i n mass might be? 
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A. We f i g u r e d about a 40-percent overestimate of the 

amount of mass i n the system, compared t o what was i n place 

t o s t a r t w i t h . So t h a t w i l l exaggerate the impacts t o s o i l 

and groundwater, i n our view. 

Q. Okay. 

A. And i t also — i t ' s j u s t a p h y s i c a l i m p o s s i b i l i t y 

t o have t h a t k i n d of s i t u a t i o n . 

Q. Now I beli e v e t h a t Mr. Hansen s a i d t h a t he 

thought t h a t — and I'm not sure whether he was speaking of 

the HELP model or the MULTIMED model, t h a t i t had an 

al g o r i t h m i n i t t h a t would prevent t h a t . 

Did you see as you were going through t h a t output 

any f l a g s or other t h i n g s t h a t would i n d i c a t e t h a t the 

model would stop t o run i f i t ran out of mass? 

A. No, we d i d n ' t see anything l i k e t h a t . 

Q. Okay, why don't you proceed? 

A. One of the important parameters i n the OCD's 

model of mi g r a t i o n of f l u i d through the s o i l i s a parameter 

c a l l e d d i s p e r s i v i t y , and d i s p e r s i v i t y b a s i c a l l y accounts 

f o r the amount of mixing t h a t the contaminant w i l l 

experience as i t ' s moving through the system. And from our 

perspective i n MULTIMED, the equation t h a t ' s i n MULTIMED i s 

based on meters, but from what we can t e l l the d i s p e r s i v i t y 

t h a t OCD used was i n f e e t . And so y o u ' l l have t h i s 

discrepancy of about a t h r e e f o l d d i f f e r e n c e i n terms of the 
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d i s p e r s i v i t y t h a t was assigned t o the model. 

Q. And what would be the impact of t h a t ? 

A. Well, i f you use — you know, the gre a t e r the 

d i s p e r s i v i t y , the smaller the concentrations; the smaller 

the d i s p e r s i v i t y , the higher the concentrations t h a t would 

be p r e d i c t e d . 

Q. Okay. 

A. So t h e y ' l l exaggerate the impacts t o groundwater 

by using a smaller d i s p e r s i v i t y . 

Q. Okay. 

A. Then i n a number of places t h i s d i s p e r s i v i t y i s 

assigned a number of minus p o i n t — minus 999. We can't 

f i n d an explanation f o r t h a t . I — Testimony has been 

relay e d t o me about what t h a t explanation i s , but i t j u s t 

doesn't make any sense t o me t h a t the code assigns minus 

999, and you don't know what the a c t u a l d i s p e r s i v i t y i s i n 

the model. I t ' s j u s t not appropriate t o have unexplained 

i n p u t parameters. 

Q. Okay, even though i n t h i s case I b e l i e v e what Mr. 

Hansen t e s t i f i e d was t h a t he was using a derived number 

t h a t came out of the model i t s e l f ? 

A. Well, t h a t may be, but I don't know what i t i s . 

Q. Okay. 

A. I t ' s also my understanding t h a t t h e r e was an 

8-foot mixing zone now, t o be represent- — t h a t was 
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represented as what MULTIMED was using. 

Every s i m u l a t i o n we looked a t showed t h a t the 

output i s i n t o a 4-inch mixing zone, or e s s e n t i a l l y no 

aq u i f e r a t a l l . I t j u s t i s n ' t r e a l i s t i c . I t was 

explained, I b e l i e v e , i n the OCD testimony, t h a t t h e r e was 

a c a l c u l a t i o n done — no c a l c u l a t i o n provided t o me, 

however, no c a l c u l a t i o n i n the model, no mention i n the 

model of 8-foot mixing zone thickness t h a t we've seen, but 

i t was represented t h a t there's an 8-foot mixing zone, but 

we don't have any support f o r t h a t . 

I ' d l i k e t o p o i n t out t h a t t h i s MULTIMED model — 

the manual f o r the MULTIMED code was never o f f i c i a l l y by 

EPA, and the OCD has not provided us w i t h the manual t h a t 

t h ey're using f o r whatever vers i o n of the code t h a t they've 

used. So i t ' s not cl e a r t o us what t h i s represents. 

Q. But i n f a i r n e s s t o OCD, t h a t manual may provide 

some of those c a l c u l a t i o n s t h a t you haven't been able t o 

determine i n the absence of t h a t manual? 

A. I can't r u l e t h a t out. 

Q. Okay. 

A. But we also haven't been provided any of the 

appro p r i a t e i n p u t f i l e s , c a l c u l a t i o n s , or supporting screen 

shots t h a t support the 8-foot mixing depth c a l c u l a t i o n . 

Q. Okay. 

A. There's a whole host of i n c o n s i s t e n c i e s i n model 
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i n p u t parameters. When we go through the various — the 

two codes t h a t were used, MULTIMED and HELP — MULTIMED i s 

the vadose zone model, and HELP i s the water balance model 

of the shallow surface t h a t ' s used t o assign the f l u x or 

recharge r a t e , t h a t becomes input t o MULTIMED — each of 

these models have parameters t h a t are common, and some of 

them include p o r o s i t y , f o r example. And i n one model the 

MULTIMED p o r o s i t y i s 25 percent, and i n HELP i t ' s between 

45 and 50 percent. 

When we look a t the r e s i d u a l water content — 

t h i s i s the lowest water content the s o i l can d r a i n t o , and 

i n MULTIMED i t ' s assumed t o be 11.6 percent. But i f the 

p o r o s i t y i s only 25 percent, i n my experience i n d e a l i n g 

w i t h unsaturated h y d r a u l i c p r o p e r t i e s — - a n d we've done 

t h i s a l o t , I've published a l o t of research on t h a t — a 

r e s i d u a l water content, 11.6 percent, i s not matched t o a 

s o i l t h a t has a p o r o s i t y of 25 percent, i n my view. L i k e l y 

t o be too l a r g e . 

Q. What's the problem w i t h i n c o n s i s t e n t p o r o s i t i e s ? 

I mean, i n some cases, f o r example, Commissioner Olson has 

suggested t h a t , w e l l , we should use the most conservative 

value a t each l e v e l , but from a s o i l science p e r s p e c t i v e , 

what issues does t h a t r a i s e i n your mind? 

A. Well, i t ' s j u s t garbage i n , garbage out k i n d of a 

concept, r e a l l y . I t ' s a — i t ' s not r e l i a b l e . You j u s t 
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can't c o n t r o l and do s e n s i t i v i t y analyses when you j u s t — 

when you don't have matched parameters. 

And as I ' l l t a l k about a l i t t l e l a t e r on, there's 

a l o t of areas where there's j u s t a poor understanding of 

the process. I t ' s maybe i n p a r t because there's i n t e r n a l l y 

i n c o n s i s t e n t h y d r a u l i c p r o p e r t i e s . You j u s t can't randomly 

assign h y d r a u l i c p r o p e r t i e s and expect t o have some good 

understanding of — good confidence i n your p r e d i c t i o n s . 

Q. So you're saying t h a t as a s o i l s c i e n t i s t l o o k i n g 

— and a hydrogeologist, looking a t how water flows through 

a s o i l , t h a t a s o i l has a c e r t a i n set of parameters, and 

wh i l e those parameters may vary w i t h i n a range, th e r e i s a 

l i m i t a t i o n on the range t h a t a p a r t i c u l a r s o i l can absorb? 

A. That's t r u e . And f o r a p a r t i c u l a r s o i l , i f 

you're assuming the s o i l i s a sand or a sandy loam, you 

don't assign p r o p e r t i e s t h a t are l i k e a c l a y , or you assign 

p r o p e r t i e s t h a t are l i k e a g r a v e l . I t ' s — you make an 

assumption about the s o i l t e x t u r e , and you assign the 

appro p r i a t e h y d r a u l i c p r o p e r t i e s t h a t match t h a t s o i l 

t e x t u r e . And then you're c o n s i s t e n t . Everywhere you have 

a sandy loam, or whatever i t i s , you use the same 

p r o p e r t i e s . 

Q. And t h a t helps i n s e n s i t i v i t y a n a l y s i s i n what 

way? 

A. When you ad j u s t , f o r example, one parameter by 10 
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percent, or increase p o r o s i t y by 10 percent or decrease i t 

by 10 percent, you have a b e t t e r c o n t r o l and understanding 

of what the r e s u l t i s when you r e a l i z e what you're doing i s 

changing t h a t s o i l , i n e f f e c t , from a sand t o a s i l t or 

from a sand t o a g r a v e l . 

I f I increase the MULTIMED p o r o s i t y by 2 5 

percent, or by 10 percent, I w i l l have increased i t t o only 

about 2.5 — by 2.5 percent, say 27.5 percent. I t w i l l 

s t i l l behave p r e t t y much l i k e a — w e l l , i t ' s very unusual 

t o have p o r o s i t y t h a t low f o r almost any s o i l , i t ' s j u s t 

not r e a l i s t i c . 

Q. Okay. Want t o move on? 

A. Other i n c o n s i s t e n t model parameters include the 

satur a t e d h y d r a u l i c c o n d u c t i v i t y , o f t e n c a l l e d the 

p e r m e a b i l i t y . 

I n MULTIMED, i n the vadose zone, the p e r m e a b i l i t y 

i s 2.8 f e e t per day, and i t ' s .28 f e e t per day i n the 

a q u i f e r . 

I n HELP, the s o i l i s .5 f e e t per day and i t ' s up 

t o 2.0 f e e t per day i n shallow s o i l s . 

So there's k i n d of a t e n f o l d range here, almost, 

i n s o i l p r o p e r t i e s f o r saturated h y d r a u l i c c o n d u c t i v i t y 

t h a t ' s — we j u s t don't understand why, i f you're assigning 

— assuming the s o i l s are the same t e x t u r e , you wouldn't 

assign the same h y d r a u l i c c o n d u c t i v i t y . 
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Bulk density, i n p u t t o MULTIMED i s 1.8 3 grams per 

cubic centimeter. That i s at odds w i t h a s o i l t h a t has a 

p o r o s i t y of 25 percent. That should be — you could 

c a l c u l a t e , i f a s o i l has a bulk d e n s i t y of 1.83, i t should 

have a p o r o s i t y of 31 percent. Or i f the s o i l has a 

p o r o s i t y of 25 percent, i t would have a bulk d e n s i t y of 

1.99. Just i n c o n s i s t e n t behavior. 

There's another parameter t h a t r e l a t e s t o the 

unsaturated h y d r a u l i c p r o p e r t i e s . These are c a l l e d van 

Genuchten parameters. One of them i s — one of the van 

Genuchten parameters i n MULTIMED i s given the symbol n, 

lower-case n, and the value assigned i s 1.09, which i s 

t y p i c a l of a s i l t y c l a y . On the other hand, the i n p u t 

s a t u r a t e d h y d r a u l i c c o n d u c t i v i t y i s 2.8 f e e t per day, which 

i s t y p i c a l of a loamy sand, not a cla y . 

So these are d i f f e r e n t — i t looks t o me l i k e 

somebody j u s t threw data i n t o the model and d i d n ' t 

understand what they were i n p u t t i n g and — 

Q. So once again — 

A. — how i t r e l a t e d t o the s o i l p r o p e r t i e s . 

Q. So once again, your concern i s t h a t perhaps i n an 

e f f o r t t o provide what was a reasonable worst-case 

scenario, they departed from looking a t what would ever be 

an a c t u a l s o i l ? 

A. Yes, I don't see how you could s o r t out worst 
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case from — when you have parameters t h a t are p h y s i c a l l y 

unreasonable and not matched up. 

Here's another case of u n j u s t i f i e d i n p u t t h a t , i f 

you look i n the — i n the HELP model there's a s o i l cover 

which has a h y d r a u l i c c o n d u c t i v i t y t h a t ' s assigned t o i t , 

and then the s o i l h y d r a u l i c c o n d u c t i v i t y t h a t ' s assigned t o 

the models increased by a f a c t o r of 2.49. Now I don't know 

where 2.49 comes from. There's no j u s t i f i c a t i o n . I t might 

be — i t might be accurate, I have no idea. But why not 

2.51 or .24 or — any number? 

Q. Okay, but f o r — I mean, i t seems t o me t h a t on 

the model here, from what you've put i n the l i t t l e red box, 

i t ' s an explanation t h a t i t comes from r o o t channels? 

A. Yes. But again, i t may come from r o o t channels, 

i t could come from something else. There's j u s t no 

expl a n a t i o n why two p o i n t — I'm not aware of a m u l t i p l y i n g 

f a c t o r i n the s c i e n t i f i c l i t e r a t u r e which says count f o r 

r o o t s by m u l t i p l y i n g by 2.49 or any other number. I t might 

be out t h e r e , I j u s t haven't been provided i t and have a 

basis f o r 2.49. 

Q. And — But you've done a f a i r amount of t h i s 

modeling work and c e r t a i n l y studied the s o i l s i n New 

Mexico, corre c t ? — 

A. Yes. 

Q. — and a l l t h a t . So you're f a m i l i a r w i t h r o o t s 
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i n the upper p a r t of t h a t s o i l zone? 

A. Yes. 

Q. Do they have some impact on t h a t — on these 

f a c t o r s ? 

A. Yes, they can. 

Q. But you're saying t h a t based on what you've seen, 

you can't say t h a t t h i s f a c t o r w i l l be p a r t i c u l a r l y 

accurate? 

A. There's no way t o v e r i f y i t s accuracy. But i t i s 

s i g n i f i c a n t . I mean, i f you increase the p e r m e a b i l i t y of 

the surface s o i l you're enhancing i n f i l t r a t i o n , you're 

minimizing r u n o f f and increasing i n f i l t r a t i o n , which w i l l 

lead t o greater deep p e r c o l a t i o n . But you know — 

Q. So t h a t would tend — 

A. — t h a t may happen, i t ' s j u s t not j u s t i f i e d . 

Q. And so t h a t causes the number -- or the amount of 

water, and hence the amount of contaminant t h a t t h a t water 

would be c a r r y i n g w i t h i t t o increase — 

A. Yes. 

Q. — down i n t o the vadose zone and p o t e n t i a l l y i n t o 

the a q u i f e r ? 

A. That occurs everywhere. I mean, t h i s i s j u s t a 

n a t u r a l c o n d i t i o n i n nature. I t has nothing, r e a l l y , t o do 

w i t h the s o i l cover. 

Q. Okay. 
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A. I mean, when we look a t deep s o i l data, c h l o r i d e 

mass balance cores and so on, those are a l l t a k i n g the 

e f f e c t s of surface cracks and r o o t s and so on. I t ' s an 

aggregate t h a t comes out, t a k i n g i n t o account a l l those 

macropores, he t e r o g e n e i t i e s , p r e f e r e n t i a l pathways and so 

on, i n many cases — 

Q. Okay. 

A. — e s p e c i a l l y at depth. 

Q. Now there's been a l o t of discussion i n t h i s 

hearing about Dulce, and you have a couple of comments j u s t 

about t h a t . I t h i n k the f i r s t s l i d e j u s t r e f l e c t s the f a c t 

t h a t t h i s i s where the D i v i s i o n gathered t h e i r 

p r e c i p i t a t i o n and some other data; i s t h a t c o r r e c t ? 

A. Yes, and I t h i n k there's been q u i t e a b i t of 

discuss i o n about Dulce and i t s r e p r e s e n t a t i v e r a i n f a l l of 

the San Juan Basin a t 17 inches a year. 

Q. Okay. And the next s l i d e s o r t of shows where 

Dulce i s , and I t h i n k you've also p r i n t e d where Farmington 

i s i n t h i s map; i s t h a t correct? 

A. I s t h i s out, t h i s p o i n t e r , or — ? 

Q. I don't t h i n k i t does. 

A. Okay. Well, you can see Dulce i s i n the upper-

r i g h t quadrant of the s l i d e . And the i n f o r m a t i o n on t h i s 

s l i d e comes from PRISM, i t ' s a p u b l i c l y a v a i l a b l e r a i n f a l l 

software t o o l t h a t every — almost a l l USGS studi e s use 
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PRISM f o r mapping out r a i n f a l l j u s t about anywhere. 

What you can see i n the San Juan Basin here 

between Shiprock and Dulce and 1-4 0 on the south t h e r e i s 

t h a t the average r a i n f a l l i n the San Juan Basin probably 

ranges from, you know, maybe 7 t o , you know, over 15, 16 

inches a year, maybe somewhere i n t h e r e , probably 

averaging, you know, 10 somewhere i n t h a t area. 

But there's a l o t of data p o i n t s t h a t are 

a v a i l a b l e t o f i n d what r a i n f a l l p a t t e r n s there are i n the 

area, Dulce, Farmington, but t h i s i s the — these are 

p r e c i p i t a t i o n data you can get on l i n e from the Western 

Regional Climate Center, f o r instance. 

Q. And so i f you were — even i f one was l o o k i n g a t , 

say, a somewhat more conservative number, what could you 

have done w i t h t h i s greater number of data points? 

A. You probably would have come up w i t h an average 

which i s f a r south of 17 inches a year. 

A. And by south do you mean lower? 

A. Oh, yes. 

So then there's some comments about E x h i b i t s 6, 9 

and 10 of OCD. Here, I t h i n k , i t continues t o i l l u s t r a t e 

— t h i s segment of s l i d e s I ' l l show continues t o i l l u s t r a t e 

t h a t many of the assumptions t h a t were used i n OCD * s work 

are unreasonable, they're mismatched. 

Here's, f o r example — there was an assumed leak 
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r a t e i n t h i s E x h i b i t 9 of — and t h a t the s o i l was 

sa t u r a t e d a t — g i v i n g i t a h y d r a u l i c c o n d u c t i v i t y of 1 

f o o t per day. 

I f the s o i l were saturated and the p i t were, i n 

t h i s case, 150 f e e t by 150 f e e t by 6 f e e t , you had t h i s 

d r i l l i n g p i t of t h a t area, and the saturated h y d r a u l i c con-

— and the s o i l was saturated and i t had a h y d r a u l i c 

c o n d u c t i v i t y of one f o o t per day, then you would be p u t t i n g 

water i n t h a t p i t a t 116 gallons a minute. And i t j u s t 

doesn't seem l i k e t h a t ' s a reasonable process, t o be 

f l o o d i n g t h a t — I don't know why they would do t h a t . 

A continuous — t h a t ' s what i t would mean i f you 

had saturated s o i l i n t h a t area, you'd be p u t t i n g i n water 

a t 116 g a l l o n s a minute, t h a t ' s how much i t could accept 

over t h a t area. That's j u s t — j u s t doesn't seem 

reasonable t o me. 

Q. Okay. 

A. There was an assumed leak r a t e i n another 

s i t u a t i o n of .2 b a r r e l s a day, which would be .005 of a 

g a l l o n a minute, y e t the assumption was — you can see t h i s 

i n the lower l e f t , vadose zone saturated p o r o s i t y , f o r 

example. 

This assumption f o r a 3 0 — i s j u s t not 

c o n s i s t e n t w i t h s a t u r a t i n g a p i t 3 0 f e e t by 3 0 f e e t . That 

amount of water d r i p p i n g at .005 of a g a l l o n a minute would 
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not s a t u r a t e a p i t 90 square f e e t i n area. There's not 

enough water t o saturate the s o i l . 

Q. Now — or i s t h a t leakage from the p i t ? 

A. Well, i t ' s — the p i t i s assumed t o be having 

s o i l underneath t h a t ' s saturated, and the leakage r a t e i s 

.2 b a r r e l s a day. So I'm not sure i f the s o i l s are 

satu r a t e d — You see the c o n d u c t i v i t y , i t says K s a t i n the 

blue box th e r e . K s a t i s one f o o t per day, and i t says i t ' s 

saturated. 

I t ' s j u s t l i k e — I'm not sure where these 

assumptions come from, but they have t o be matched t o 

hy d r a u l i c p r o p e r t i e s , moisture content and so on. I t ' s the 

f l u x of water t h a t comes out of a p i t t h a t c o n t r o l s the 

degree of s a t u r a t i o n of the s o i l s i n the p i t and below i t . 

And i t seems t o me an example of some random process t h a t 

has been chosen f o r leak rates and s o i l p r o p e r t i e s and so 

on. 

Q. I s your basic p o i n t t h a t the p i t couldn't achieve 

t h i s l e v e l of s a t u r a t i o n i n the s o i l - underneath i t ? 

A. Yes. 

Q. Okay. 

A. There were some c a l c u l a t i o n s about the w e t t i n g 

f r o n t r a t e , and t h i s i s j u s t — i t ' s j u s t confusing t o me. 

The water w i l l move through — i f the s o i l i s not 

satura t e d , then you wouldn't use the p o r o s i t y of the s o i l 
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t o c a l c u l a t e the v e l o c i t y of water moving through the 

vadose zone. You would use the water content a t whatever 

was behind the w e t t i n g f r o n t and the i n i t i a l water content 

i n any c a l c u l a t i o n s you were using t o c a l c u l a t e w e t t i n g 

f r o n t or seepage mi g r a t i o n . 

So i t j u s t i s not the r i g h t approach t o c a l c u l a t e 

w e t t i n g f r o n t v e l o c i t y based on p o r o s i t y , e s p e c i a l l y i f the 

s o i l s are not f u l l y saturated, which i s what I understood 

was the case here. 

Q. Okay. 

A. I t ' s a very non- — i t ' s a nonlinear problem. 

You need — i t ' s not such a simple t h i n g t o do i n a prec i s e 

way as they're showing here. 

Another p a r t of t h i s c a l c u l a t i o n says i t would 

take s i x days a t 2-percent p o r o s i t y w i t h a c o n d u c t i v i t y of 

1 f o o t per day. .2-percent p o r o s i t y . I'm not sure what 

t h a t means, t h a t ' s — but l e t ' s assume i t meant 20-percent 

p o r o s i t y . That would r e a l l y be mismatched, .2-percent 

p o r o s i t y w i t h 1 f o o t per day saturated h y d r a u l i c 

c o n d u c t i v i t y . That j u s t doesn't make sense. 

But i f you were t o put water i n a t s i x days a t a 

r a t e of 4000 b a r r e l s a day, you'd have t o be p u t t i n g i n 116 

g a l l o n s a minute, j u s t — a l o t of water. I t ' s j u s t not 

c o n s i s t e n t w i t h the problem. 

Q. Okay. Did you look at the question of l a n d f i l l 
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versus m u l t i p l e p i t s , or what's the cumulative impact of 

the p i t s — 

A. Yes. 

Q. — and how t h a t might r e l a t e t o a l a n d f i l l ? 

Because t h a t ' s been discussed a f a i r amount i n t h i s hearing 

o f f and on. What d i d you determine as a r e s u l t of maybe 

lo o k i n g a t those two types of f a c i l i t i e s ? 

A. We t r i e d t o compare the impact of the l a n d f i l l t o 

m u l t i p l e p i t s . The l a n d f i l l we assumed had an area of 500 

acres and had 50 f e e t of waste i n i t . 

Then we compared t h a t t o m u l t i p l e p i t s . We 

assumed there were 50 p i t s , each having an area 2 00 f e e t by 

4 0 f e e t and spread out every 10 acres, one p i t per 10 

acres, and the same f o o t p r i n t as the l a n d f i l l . W i t h i n each 

p i t we had 11 f e e t of waste, and they were l i n e d up t o 

maximize the impact of t h e i r c o l l e c t i v e e f f e c t s . 

For both the l a n d f i l l and the p i t aggregate 

s i m u l a t i o n s , we had s i m i l a r c o n d i t i o n s . We assumed the 

recharge r a t e was .25 m i l l i m e t e r s per year, we assumed t h a t 

the l i n e r s d i d not leak f o r the f i r s t 270 years, t h a t both 

were f i l l e d w i t h water i n i t i a l l y , the bulk — the c h l o r i d e 

c o n c e n t r a t i o n i n i t i a l l y was 1000 m i l l i g r a m s per kilogram, 

the a q u i f e r i s 50 f e e t , and the depth t o the water from the 

base of the waste i s 50 f e e t . 

So t h i s shows the concept, the l a n d f i l l and 
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m u l t i p l e p i t s . You can see the p i t s as they're l i n e d up i n 

the f o o t p r i n t of the l a n d f i l l , l o o k ing a t a p o i n t i n the 

middle of the downgradient edge of the l a n d f i l l and the 

middle of the downgradient edge of the m u l t i p l e p i t s . 

And what we d i d was t o compare the co n c e n t r a t i o n 

a t each of those two l o c a t i o n s . And i f you look a t the 

conc e n t r a t i o n from the l a n d f i l l , and d i v i d e i t by the 

conc e n t r a t i o n from the p i t , you can see a huge e f f e c t . 

Much greater concentration i s coming from the l a n d f i l l . 

I t ' s a s i g n i f i c a n t d i f f e r e n c e . 

Q. And i s there a time d i f f e r e n c e as well? 

A. I f you — the d u r a t i o n of impact from the 

l a n d f i l l i s s u b s t a n t i a l l y longer. I t ' s probably a few 

hundred years, 200, 300 years, maybe, the peak 

concentrations t h a t can p e r s i s t perhaps from the p i t 

s i m u l a t i o n s , compared t o 1000 years or more f o r the 

l a n d f i l l . 

Q. And i s the p i t s t u f f approximately from t h i s — 

i n t h i s area here where you see t h i s d i p — 

A. That's the main impact from the p i t , yes. 

Q. And t h a t ' s a c t u a l l y from t h i s group of 50 p i t s , 

i s i t not? 

A. Yes. 

Q. Now, i f we were t o — since obviously, I mean, 

the post f o r t h a t i s t h a t we're not going t o have 500-acre 
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l a n d f i l l s marching squarely across the surface of New 

Mexico and a l l t h a t . What would be the impact of a l a r g e r 

area of dispersed p i t s , versus a few of these smaller — 

b i g l a n d f i l l s i n terms of the groundwater impact? What 

would you expect t o see from a hy d r o l o g i c perspective? 

A. I f the p i t s are not l i n e d up one i n a row, 

they're staggered and spread over l a r g e r areas, you'd have 

a much smaller concentration a t the downgradient edge of 

the p i t than what i s shown here due t o the accumulation of 

impacts from m u l t i p l e p i t s . 

Q. Okay. But you would s t i l l expect t o see a f a i r l y 

h igh peak from the l a n d f i l l wherever the l a n d f i l l happened 

t o be located? 

A. Yes. 

Q. Making the assumptions t h a t you d i d i n t h i s 

modeling? 

A. Yes. 

Q. Okay. Now i f the p i t s were not a l l d r i l l e d a t 

the same time, but r a t h e r a number of them were put i n a t 

one phase, and then some years l a t e r they came i n and some 

were done a t workover, and as you s a i d , they weren't 

p e r f e c t l y s p a t i a l l y aligned, what would be the impact of 

t h a t on the c h l o r i d e concentration? 

A. I t would be smaller. 

Q. And t h a t ' s because i t ' s spreading the impact out 
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now i n time, as w e l l as the overlapping peaks may not be as 

high as they were when you assume t h a t a l l p i t s f a i l a t 

e x a c t l y the same day? 

A. Yes, s i r . 

Q. Why don't you summarize your s o r t of conclusions 

about the OCD p o r t i o n — 

A. I f e l t t h a t model was u n r e l i a b l e , i n p a r t because 

the model created mass. There's a number of parameters and 

assumptions which are i n c o n s i s t e n t . Others are 

u n r e a l i s t i c , l i k e the 4-inch mixing zone, the r a i n f a l l t h a t 

was used i n some of the simulations seemed excessive t o me. 

And, r e l a t e d t o the l a n d f i l l s , the co n c e n t r a t i o n we would 

p r e d i c t under the same cond i t i o n s of the l a n d f i l l versus a 

f i e l d of p i t s i s much greater than the p i t s alone. 

Q. Okay. Now there were some a d d i t i o n a l issues t h a t 

OCD has r a i s e d , i n p a r t i n t h e i r r e b u t t a l testimony, and a 

couple of t h e i r experts, and some of t h a t had t o go w i t h 

the values t h a t you had ca l c u l a t e d i n your model. 

And one of the f i r s t t h i n g s — and I don't know 

t h a t i t ' s d i r e c t l y addressed i n your s l i d e here — was the 

suggestion t h a t you used overly dry p i t contents. How d i d 

you come up w i t h the water content f o r the p i t contents 

t h a t you used i n your modeling? 

A. The p i t — f o r purposes of modeling, you model 

the p i t s as having a mass of c h l o r i d e , and t h a t c h l o r i d e i s 
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leached w i t h recharge water. 

The i n i t i a l — the s i m u l a t i o n we d i d i n i t i a l l y , 

which formed the base case f o r a l l of our work, assumed 

t h a t the p i t contents were f i l l e d w i t h , i t was a f u l l y 

s a t u r a t e d c o n d i t i o n , f o r purposes of c a l c u l a t i n g the amount 

of c h l o r i d e i n the p i t m a t e r i a l s . 

Q. And then when you d i d your a c t u a l modeling, d i d 

you decrease t h a t moisture load, or d i d you — 

A. I n e f f e c t — i n e f f e c t , i t would be. But you 

know, when you look at the modeling t h a t ' s done i t 

b a s i c a l l y comes up w i t h a mass conce n t r a t i o n t h a t i s 

p r o t e c t i v e of groundwater. And there's various ways t o mix 

t h a t i n the p i t contents, but as long as i t comes out t o be 

t h a t t h r e s h o l d amount, then i t would be p r o t e c t i v e of 

groundwater. 

Q. I t h i n k t h a t there was some confusion about the 

a c t u a l standards t h a t were being recommended based on your 

modeling work. Would you l i k e t o go through what you d i d 

on t h a t ? 

A. There was some discussion about raw waste and 

t r e a t e d waste, and the chart here has two groups of 

columns. One i s a column f o r raw waste and one i s a column 

f o r t r e a t e d waste. And then two columns w i t h i n those. One 

i s the c h l o r i d e concentration i n the raw waste i t s e l f , and 

then there's an SPLP concentration. 
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The rows represent — where i t says the mixing 

r a t i o s , the rows represent no mixing, a 1 - t o - l mix, a 

2 - t o - l , a 3 - t o - l , a 4 - t o - l mix of waste and clean s o i l . 

When we d i d the s i m u l a t i o n we a c t u a l l y ran the 

case f o r where i t says no mixing, none (100 percent waste), 

and f o r t h a t case i t ' s a l l raw waste i n the p i t contents, 

and there we get 24,800 m i l l i g r a m s per kilogram i n the raw 

waste would be p r o t e c t i v e of groundwater f o r the c o n d i t i o n s 

t h a t we assumed. The SPLP concentration corresponding t o 

t h a t i s 1240. 

Now there's — one could achieve the same e f f e c t 

i f you put higher concentration raw waste i n and mixed i t 

w i t h various p o r t i o n s of clean s o i l . You're going t o end 

up w i t h the t r e a t e d waste as having the same co n c e n t r a t i o n , 

24,800, the same SPLP, but you could achieve those goals i n 

a v a r i e t y of ways p u t t i n g i n h i g h l y concentrated impacted 

s o i l and mixing i t w i t h greater p o r t i o n s of clean s o i l . 

There's j u s t less c h l o r i d e — there's the same amount of 

c h l o r i d e i n the t o t a l p i t contents, i n other words, a f t e r 

mixing. 

Q. I s there anything magic about the use of SPLP, or 

could we use the milligram-per-kilogram numbers e q u a l l y 

w e l l ? 

A. We could use m i l l i g r a m s per kilogram. That would 

be another standard, instead of doing the SPLP. You could 
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take a sample of the c h l o r i d e and — a f t e r mixing, and say 

i t ' s 24,800, and t h a t would be good enough. 

Q. And when you came up w i t h the 2 4,800, i n your 

p r o f e s s i o n a l opinion was t h a t a reasonably conservative 

estimate of what the l i k e l y leaching r a t e s and other t h i n g s 

i n the s o i l s t h a t we found i n New Mexico? 

A. Yes. 

Q. Now there was a suggestion made, I t h i n k , i n the 

r e b u t t a l testimony t h a t perhaps you shouldn't use 37 

m i l l i m e t e r s per year f o r the recharge r a t e f o r t h a t , and 

t h a t was based on some m a t e r i a l t h a t was published i n your 

textbook — 

A. Yes. 

Q. — and — and a l l t h a t . Do you have any comments 

about t h a t use of the 37-millimeter-per-year rate? 

A. Yeah, the 37-millimeter-per-year was the upper 

end of a range of recharge. I had c a l c u l a t e d a t one 

l o c a t i o n , on the S e v i l l e t a National W i l d l i f e Refuge, 

a c t u a l l y , where a t the time we were c o l l e c t i n g 

measurements, which was i n the mid-'80s, t h a t d u r i n g t h a t 

p e r i o d of time — and i t depended on how I c a l c u l a t e d the 

recharge r a t e , i t was based on a geometric mean or an 

a r i t h m e t i c mean or a harmonic mean h y d r a u l i c c o n d u c t i v i t y 

of the unsaturated c o n d u c t i v i t i e s . That's what the range 

represents, f o r the most p a r t , i s j u s t a d i f f e r e n t 
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averaging process. 

However, the l o c a t i o n gives a f a i r l y h i g h 

recharge r a t e , l a r g e l y because of the s o i l t h a t i t ' s found 

i n , and the sparse vegetation. This i s on the f l a n k of a 

sand dune, and there's very l i t t l e v e g e t a t i o n surrounding 

i t . So i t was an area where you would expect t o f i n d very 

loose sand dune and a l l u v i a l m a t e r i a l . I t would be 

probably unrepresentative of a well-vegetated surface a f t e r 

— you know, i n a semi-arid climate t h a t was r e h a b i l i t a t e d . 

Q. And so, based on your experience i n having looked 

a t a l l of these s o i l s and the groundwater c h a r a c t e r i s t i c s 

and the unsaturated zone hydrology underneath them, you 

continue t o bel i e v e t h a t the number t h a t you were using of 

about 2.5 m i l l i m e t e r s per year i s a good, conservative 

estimate f o r s o r t of the broad-scale New Mexico, outside of 

these concentrated recharge areas where i t might be playas 

or streambeds or t h i n g s of t h a t nature? 

A. I t ' s r e a l l y not a bad average i n vegetated — i n 

well-vegetated areas. 

Q. How long have you been working w i t h unsaturated 

zone hydrology or vadose zone hydrology i n New Mexico? 

A. I n New Mexico, 27 years. 

Q. Okay. And you believe from a modeling 

perspective the use of an average measured value l i k e t h a t 

would be b e t t e r than a derived value from l i k e the HELP 
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model? 

A. I t h i n k these numbers are re p r e s e n t i n g very long 

periods of time, based on f i e l d data, i n some cases 

c h l o r i d e mass balance method. So yes, I t h i n k these long-

term averages are a r e l i a b l e way t o determine n a t u r a l 

recharge f l u x e s i n a v a r i e t y of s o i l c o n d i t i o n s . 

Q. And the l a s t t h i n g , I t h i n k , t h a t ' s been t a l k e d 

about a l i t t l e b i t i s a head of water i n the p i t . And what 

can we say about that? 

A. Neither the work t h a t the OCD has done i n i t s 

modeling, nor the work t h a t we have presented a c t u a l l y 

account f o r the — any h y d r a u l i c head of water i n the p i t s . 

There's moisture i n the p i t s , but — and then there's a 

f l u x t h a t comes out of the bottom of the p i t , but there's 

no accounting f o r a pool of water t h a t has h y d r a u l i c head 

on i t i n e i t h e r approach. 

They're a l l e s s e n t i a l l y the same. Both OCD's 

approach using the HELP model and our approach have a 

constant f l u x of water leaving the p i t from day one, and 

t h a t stays constant throughout time, as best I can t e l l . 

Q. So t h i s i s something which i s done s i m i l a r l y by 

both sets of modelers? 

A. Yes. 

Q. Did you have an opp o r t u n i t y t o look a t the model 

of work presented by Dr. Neeper i n h i s e x h i b i t s ? 
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A. Yes. 

Q. And d i d you have any comments on those? 

A. Yes. Dr. Neeper had spent a good b i t of time 

t a l k i n g about t r a v e l time t o the water t a b l e , and on i t s 

own the t r a v e l time t o the water t a b l e i s n ' t r e a l l y a good 

i n d i c a t i o n , n e c e s s a r i l y , of impact. I t r e a l l y depends on 

what's going w i t h i t , what kinds of concentrations and so 

on. 

So I t h i n k on i t s own, t r a v e l time through the 

vadose zone i s n ' t n ecessarily going t o give you an 

i n d i c a t i o n of impact. I t ' s the concentration and the flo w 

r a t e together which create the impact. Whether t h a t gets 

t h e r e i n one year or 10 years or 100 years i s n ' t so much 

the issue as t o what the spike i s , the d u r a t i o n of i t and 

so on. So i t ' s not so much whether i t gets t h e r e i n 10 

years or 1000 years, i t ' s the impact as measured i n t h i s 

case by concentration. I t wouldn't r e a l l y depend t h a t much 

on how f a s t i t gets there i n any s u b s t a n t i a l way, a t l e a s t 

not on i t s own. 

Q. Now Dr. Neeper, I t h i n k , also t a l k e d about t h r e e -

dimensional d i s p e r s i o n by — Since we've been t a l k i n g 

mostly one-dimensional, f o r which we, I t h i n k , could use a 

down — so when we s t a r t t a l k i n g about three-dimension, 

presumably t h a t now means we're also t a l k i n g about l a t e r a l 

expansion. 
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A. Yes. 

Q. What would be the impact of l a t e r a l — F i r s t of 

a l l , d i d you account f o r l a t e r a l expansion i n the modeling 

t h a t you d i d , and what would be the impact of l a t e r a l 

expansion on model r e s u l t s ? 

A. Dr. Neeper ra i s e s a v a l i d p o i n t . That i s t h a t 

when you have a seepage from a p i t and t h a t seepage goes 

down through the s o i l , c a p i l l a r y forces w i l l draw t h a t 

seepage out over a l a r g e r area. That's d i s p e r s i o n i n a 

three-dimensional sense. Even though the water's f l o w i n g 

v e r t i c a l l y downward, there's a tendency f o r c o n c e n t r a t i o n 

t o move r a d i a l l y outward by a d i f f u s i o n - t y p e process i n t o 

unimpacted s o i l s . 

And what t h a t does i s , i t spreads the mass a 

l i t t l e b i t f a r t h e r , wider, but i t w i l l slow the r a t e of — 

i t w i l l spread the area of i t s impact t o groundwater over a 

l a r g e r area, and t h a t w i l l d i m i n i s h the impact on 

groundwater when you take t h i s i n t o account. 

Our model d i d not take i n t o account the t h r e e -

dimensional d i s p e r s i o n . I t ' s not c l e a r t o me whether the 

OCD's model d i d or not. I suspect i t d i d , but again, I 

don't have the code, and I can't see the output where i t 

shows t h a t . 

Q. But you chose not t o include the h o r i z o n t a l or 

l a t e r a l d i s p e r s i v i t y i n order t o come up w i t h a more 
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conservative estimate? 

A. Yes. 

Q. Now, i n Dr. Neeper 1s model he showed a top .5 

meters or 2 0 inches t h a t he d i d not r e a l l y i n clude i n the 

model, and my understanding from l i s t e n i n g t o Dr. Neeper !s 

p r e s e n t a t i o n , t h a t he was basing h i s moisture i n p u t s o f f of 

some s o r t of monitoring gauge, and then the l e v e l of 

moisture t h a t was found s t a r t i n g a t a c e r t a i n depth below 

surface; i s t h a t your understanding as w e l l from — 

A. Yes, t h a t ' s — 

Q. — reading h i s output? 

A. — t h a t ' s my understanding, and t h i s sketch — 

p o r t i o n of a sketch from h i s E x h i b i t 3 i n d i c a t e s where you 

can see i n the lower l e f t , the white box, i t says, Set 

vo l u m e t r i c moisture here. 

And I believe t h a t what he d i d was assumed 

something l i k e maybe a 20-percent moisture or maybe some 

f i x e d moisture content t h a t would occur 50 centimeters 

below the surface of the s o i l . And I b e l i e v e i n any of the 

modeling work t h a t he would have done, f o r the most p a r t , 

s e t t i n g t h a t moisture content constant a t t h a t depth would 

be i n c o n s i s t e n t w i t h a r o o t zone t h a t might extend q u i t e a 

b i t deeper and e x t r a c t water from depths of maybe t h r e e 

f e e t or p o s s i b l y even greater. That i s , I t h i n k the s o i l , 

i n my experience, would probably be d r i e r below 5 
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centimeters than what Dr. Neeper had assumed here. 

I n other words, he keeps the s o i l too wet. And 

when you keep the s o i l wet — and as I ' l l show i n a minute, 

t h i s tends t o exaggerate the amount of recharge t h a t ' s 

o c c u r r i n g through the s o i l . 

Q. Now a couple questions here. So i s your 

testimony t h a t a r o o t t h a t goes below 50 centimeters would 

continue t o remove water over the depth of the root? 

A. I t can, yes. 

Q. And so t h a t water may be being removed lower than 

the area t h a t Dr. Neeper had set aside f o r s o r t of 

e v a p o t r a n s p i r a t i o n cycle a t the very top? 

A. Yes. 

Q. Okay. Now you said t h a t he was h o l d i n g t h i n g s 

constant. Did he r e a l l y hold t h i n g s constant, or d i d he 

vary t h a t water moisture over the case of years, shown i n 

the second page of your — or the next page, page 37, of 

t h i s e x h i b i t ? 

A. I n f e r r i n g from the previous cartoon or sketch of 

h i s conceptual model, I t h i n k he set and p r e s c r i b e d the 

moisture content a t the 50 centimeters depth. 

Now again, he may have done something 

d i f f e r e n t l y . I don't have a r e p o r t t h a t explains any of 

t h i s i n d e t a i l , I don't have the modeling output. I'm sure 

Dr. Neeper w i l l t e l l us — 
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Q. I don't know t h a t Dr. Neeper can, but we can 

c e r t a i n l y ask the question, say, assuming t h a t he used the 

v o l u m e t r i c moisture as r e f l e c t e d i n t h i s one here, what 

impact would t h a t have on the statements t h a t you j u s t 

made? 

A. He could — I'm not sure what Dr. Neeper d i d 

e x a c t l y , but I'm — i n t h i s whole process, one i s having t o 

guess what people do here, and so i t ' s very d i f f i c u l t t o do 

sometimes. You don't want t o l e v e l c r i t i c i s m s u n f a i r l y . 

However, from what I hear and understand, I 

b e l i e v e t h i s i s f i e l d data, would show, f o r example, a t 20-

inch depth below the land surface, t h a t the water content 

was about 5 percent through most of the ear, and then i t 

looks l i k e t h ere was a spike t o 2 5 percent moisture 

content, probably summer thunderstorms, and then the water 

content d e c l i n e d through the r e s t of the year i n 2 006. 

Then there's a wet year shown on the bottom 

s l i d e , which has other water content time s e r i e s , extends 

i n t o 2 007, and I'm not sure — i t can't be q u i t e r i g h t , but 

i n the bottom where i t says 2007, t o the l e f t you can p o i n t 

t o — you see where there's two arrows a t the lower c h a r t , 

2007 t o the l e f t , 2006 t o the r i g h t ? 

Q. Yes. 

A. I'm not sure t h a t ' s the r i g h t d i r e c t i o n , but — 

maybe those arrows are backwards. However, there's a 
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gr e a t e r moisture content i n the s o i l d u r i n g a wet year. 

And I t h i n k what Dr. Neeper d i d f o r s e n s i t i v i t y analyses 

was t o look a t the average water content and use t h a t t o 

make some assumptions about how water would f l o w through 

s o i l . 

Q. Okay, but i f we back up t o the previous page, 

which i s s l i d e 36 and go now and look a t the model and the 

p o i n t t h a t you were making, even i f he was v a r y i n g the end 

p o i n t where he says, Set volumetric moisture here, does 

t h a t s t i l l leave the s o i l too wet — 

A. Yes. 

Q. — i t ' s not i n c l u d i n g e v a p o t r a n s p i r a t i o n and the 

depth greater than 50 centimeters? 

A. Yes, he could have — he could have assigned the 

exact time s e r i e s t o t h a t l o c a t i o n , but i t wouldn't t e l l 

you anything about what the water content was below t h a t . 

Q. Okay. What other evalu- — what other comments 

do you have about Dr. Neeper's model on page 38? 

A. There were some t e s t s done, or s e n s i t i v i t y 

analyses t h a t Dr. Neeper d i d t o show, i f I remember 

c o r r e c t l y , i n f i l t r a t i o n r a t e s i n loose s o i l and i n t i g h t 

s o i l s , and I was t r y i n g t o f i g u r e out how he got those 

r e s u l t s . 

And again, I don't have the s c i e n t i f i c 

documentation t o see, i t ' s not transparent t o me, but I'm 
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l o o k i n g a t h i s two charts here. One, on the l e f t , i s the 

r e l a t i o n s h i p of s o i l s a t u r a t i o n t o the s o i l s u c t i o n , and 

the one on the r i g h t i s the h y d r a u l i c c o n d u c t i v i t y of the 

s o i l a t various degrees of s a t u r a t i o n . 

Let's look a t the chart on the r i g h t . 

The sandy loam has a higher h y d r a u l i c 

c o n d u c t i v i t y here a t any degree of s a t u r a t i o n i n comparison 

t o the sandy cl a y loam or the c l a y loam or the c l a y . 

And so what I t h i n k Dr. Neeper may have done was 

assume t h a t the f i e l d moisture content of — l e t ' s say i t 

was 2 0 percent — e x i s t e d at the 50-centimeter depth below 

land surface. And then he changed the h y d r a u l i c p r o p e r t i e s 

from a sandy loam t o maybe a clay and determined how the 

recharge r a t e would vary i f i t was a t 2 0-percent water 

content but I assume the s o i l was r e a l l y a sandy loam, or 

i t was a c l a y . And I t h i n k t h i s c h a r t explains why you 

would expect t o see much lower i n f i l t r a t i o n r a t e s or 

p e r c o l a t i o n r a t e s f o r a c l a y , because i t has a lower 

h y d r a u l i c c o n d u c t i v i t y . 

The problem i s , the moisture content i n the s o i l 

i s uniquely associated w i t h the s o i l c h a r a c t e r i s t i c , the 

s o i l t e x t u r e , and t h a t ' s what the l e f t - h a n d c h a r t shows. 

There's a r e l a t i o n s h i p between the s u c t i o n , or 

how dry the s o i l i s , and the water content. And i t ' s very 

p o s s i b l e t h a t — w e l l , back up a l i t t l e b i t . 
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The way t h i s process works i s t h a t a coarse-

t e x t u r e d s o i l may have a very low water content i n the 

f i e l d i n response t o a c e r t a i n f l u x of water. I f I kept 

t h a t f l u x of water the same and j u s t put a d i f f e r e n t s o i l 

i n t h e r e , the water content — l i k e a c l a y , the water 

content would increase because i t has a lower h y d r a u l i c 

c o n d u c t i v i t y , you need t o — i t would be a steeper g r a d i e n t 

t o get the same amount of water through, the s a t u r a t i o n 

w i l l have t o b u i l d up. 

So i t ' s the f l u x which i s important, not the 

water content. Once the water content i s used as a 

boundary c o n d i t i o n f o r c e r t a i n sets of h y d r a u l i c 

p r o p e r t i e s , then you may get i n t o t r o u b l e , because you have 

t o match t h a t f i e l d water content up w i t h the exact s o i l i n 

order t o i n f e r what the recharge r a t e i s . 

Q. So t o go back t o s o r t of our e a r l i e r theme, s o i l s 

have c e r t a i n p r o p e r t i e s , and a clay cannot have the water-

h o l d i n g c a p a b i l i t i e s of a sand? 

A. That's b a s i c a l l y the same concept. 

Q. And so b a s i c a l l y what's done i s t h a t when Dr. 

Neeper switched from one type of s o i l t o a d i f f e r e n t type 

of s o i l , he d i d n ' t change the other f a c t o r s t o account f o r 

the f a c t i t was now a d i f f e r e n t s o i l and would have a 

d i f f e r e n t water capacity --

A. Right. 
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Q. — because he kept going back t o t h a t same i n p u t 

from h i s two models, dry year and a wet year? 

A. Right. I n other words, i f we were t o go — i f we 

were t o use t h i s data — and t h i s might be very good data, 

I don't know where i t comes from p r e c i s e l y , I don't know 

what the purpose of i t was. But i f one d i d know — i f you 

knew what t h i s s o i l was — l e t ' s assume i t was a sandy c l a y 

loam, and t h i s was the water content p r o f i l e . You have a 

sandy c l a y loam. 

I f you c a l c u l a t e the s a t u r a t i o n percentage and 

compute the h y d r a u l i c c o n d u c t i v i t y from t h i s l i t t l e c h a r t 

on the lower r i g h t , then t h a t would be the water f l u x a t 

t h a t depth. 

That's how I would have used the time s e r i e s 

c h a r t here, t o c a l c u l a t e the water f l u x , assuming t h i s was 

deep enough where you had a u n i t h y d r a u l i c g r a d i e n t 

downward or you knew the h y d r a u l i c head g r a d i e n t from 

independent measurements. 

Q. Okay. Do you have any other comments on Dr. 

Neeper's model? 

A. Ge t t i n g there. Dr. Neeper had a c h a r t which 

showed t h a t i f you used i r r i g a t i o n water t h a t had a 

c h l o r i d e concentration here — t h i s i s the bottom row — 

c h l o r i d e concentration of greater than, say, 300 m i l l i g r a m s 

per l i t e r , t h i s would lead t o p o t e n t i a l l y some sever 
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problems f o r i r r i g a t i o n . 

Now I would j u s t p o i n t out t h a t t h e r e are — i n 

the — i n n a t u r a l s o i l s , i f you — t h i s i s s t u f f I 

presented p r e v i o u s l y , but throughout the west you f i n d high 

c h l o r i d e concentrations i n the pore water of s o i l s . I n 

t h i s case up t o , you know, several thousand, 9000 

m i l l i g r a m s per l i t e r c h l o r i d e , and these are a t depths of 

maybe 10 f e e t or more, somewhere i n t h a t r e g i o n , you might 

f i n d very high concentrations l i k e t h i s , maybe shallower. 

But there are desert p l a n t s which are t h r i v i n g i n 

these areas. These are the same desert p l a n t s t h a t take 

the water out of the s o i l t h a t caused the c h l o r i d e t o 

increase i n the f i r s t place. I t ' s a n a t u r a l process. 

They're t o l e r a n t . 

So presumably some of these desert p l a n t s could 

t o l e r a t e q u i t e a b i t of c h l o r i d e i n the r o o t zone under 

n a t u r a l c o n d i t i o n s . 

Q. And you're t a l k i n g here i n terms of pore water, 

which would also be i n m i l l i g r a m s per l i t e r ? 

A. Yes. 

Q. And t h a t would be, you've seen, i n t o the 

thousands? 

A. Yes. 

Q. Okay. Why don't you proceed? 

A. Well, j u s t t o summarize, the work I ' d seen w i t h 
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Dr. Neeper — 

Q. I t h i n k you jumped three s l i d e s — 

A. Did I miss one? 

Q. — was t h a t your i n t e n t i o n ? 

A. Oh, no. I've got t h i s one. Summary of p o i n t s , 

yes. 

Q. That's the second one. You had a t h i n g showing 

the n a t u r a l s o i l c h l o r i d e bulge. 

A. Oh, I d i d t h a t one, you weren't l o o k i n g . 

(Laughter) 

Q. Oh, w e l l , I'm sorry nobody w i l l o b j e c t i f we 

don't cover i t again, so l e t ' s move on. 

CHAIRMAN FESMIRE: That's l i k e the p i l o t opening 

the door and saying, Does anybody know where we're at? 

(Laughter) 

Q. (By Mr. Hiser) A l l r i g h t , since counsel was 

asleep a t the switch — 

(Laughter) 

Q. — would you cover the summary of p o i n t s t h a t you 

have? 

A. The summary p o i n t s . That i s , the t r a v e l times 

not n e c e s s a r i l y are d r i v e r s of impact, and you can have 

s i g n i f i c a n t impacts from slow t r a v e l times and vice-versa. 

3-D di s p e r s i o n , i f you take t h a t i n t o account, 

t h a t w i l l d i m i n i s h impacts i n concentrations t h a t leave the 
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vadose zone and enter i n t o the groundwater, e s p e c i a l l y f o r 

small sources, r e l a t i v e l y narrow sources compared t o deep 

water t a b l e c o n d i t i o n s , t h i s d i s p e r s i o n e f f e c t w i l l be 

s i g n i f i c a n t . 

And I t h i n k t o the extent Dr. Neeper has, you 

know, used the water content as I described, I t h i n k i t ' s 

best used t o associate t h a t water content w i t h a s p e c i f i c 

s o i l under the f i e l d c o n d i t i o n s t o understand what t h a t 

means about p e r c o l a t i o n r a t e s . You j u s t can't take the 

water content and assign any s o i l t o i t and assume t h a t ' s 

the f i e l d recharge r a t e . 

I b e l i e v e the — i n the c o n c e p t u a l i z a t i o n of 

models as modeled, Dr. Neeper may have used a r o o t zone 

which i s too t h i n , and t h a t w i l l overestimate recharge 

because you don't give the p l a n t s enough o p p o r t u n i t y t o 

withdraw the moisture over the f u l l depth of t h e i r r o o t 

systems. And we know these desert p l a n t s are very 

e f f e c t i v e i n e x t r a c t i n g water under dry c o n d i t i o n s . 

And the l a s t p o i n t here on t h i s s l i d e i s t h a t 

under n a t u r a l f i e l d c o n d i t i o n s , t h a t the s a l t 

concentrations t h a t you f i n d i n the pore water f a r exceed 

some of those i r r i g a t i o n recommendations f o r c h l o r i d e . 

Q. And y e t do we have n a t i v e p l a n t s t h a t grow 

throughout New Mexico? 

A. Yes. 
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Q. So apparently they are able t o t o l e r a t e the s o i l 

pore concentrations t h a t they're seeing? 

A. Yes. 

Q. One other question before I t u r n you over t o 

cross-examination and questions from the Commissioners. 

There's been a l o t of discussion about l i n e r s and the 

impact of a l i n e r on a p i t . And f o r our purposes and i n 

your modeling, you assume t h a t the l i n e r went 270 years and 

then e s s e n t i a l l y f a i l e d completely and t o t a l l y and t h a t on 

t h a t 27 0th year, everything j u s t s t a r t e d t o move down, 

b a s i c a l l y as i f there was no l i n e r a t a l l ; i s t h a t c o r r e c t ? 

A. Yes. 

Q. And the OCD has suggested i n some of t h e i r 

testimony t h a t i n f a c t l i n e r s may have one or two small 

p i n p r i c k s i n them as a r e s u l t of i n s t a l l a t i o n , and t h a t the 

number of p i n p r i c k s v a r i e s , because you may have more i f 

i t ' s p o o r l y done and less i f i t ' s w e l l done. 

I f we were t o have some of those p i n p r i c k s i n a 

l i n e r , what would be the impact on the modeling s i m u l a t i o n 

t h a t you d i d , i f some of t h a t water or c h l o r i d e i n a p i t 

were t o move down e a r l i e r than the 2 7 0-year c a t a s t r o p h i c 

removal of the l i n e r t h a t you evaluated? 

A. Well, you'd be d i s t r i b u t i n g — you'd be removing 

mass from the p i t sooner, so there'd be less mass t h e r e 

when, l e t ' s say, the l i n e r f a i l e d completely. But i f 
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you're d i s t r i b u t i n g the mass i n t o the a q u i f e r over a longer 

p e r i o d of time, the peak concentrations would be lower. 

Q. And so t h a t even i f one of these — i f we were t o 

use a l e v e l t h a t you've modeled as being p r o t e c t i v e , the 

24,800 or the 1240 or whichever one of those numbers you 

want t o p i c k , and there was t o be an i n j u r y t o t h a t l i n e r 

i n the i n s t a l l a t i o n phase a f t e r closure, would you 

a n t i c i p a t e t h a t would increase or decrease the 

c o n c e n t r a t i o n i n the a q u i f e r u l t i m a t e l y , compared t o the 

peak t h a t you would get i f the l i n e r j u s t vaporized a l l a t 

once? 

A. I'm s o r r y , I missed something i n your question. 

Can you repeat i t , please? 

Q. I ' l l t r y . So i f we were — i f we took — 

assuming a p i t t h a t has the concentration of waste i n i t 

t h a t you modeled t o be p r o t e c t i v e , assuming the l i n e r went 

away a l l a t one time — and t h a t was, as you showed up 

here, approximately 24,800 m i l l i g r a m s per ki l o g r a m of 1240 

m i l l i g r a m s per l i t e r ; i s t h a t correct? 

A. Yes. 

Q. And what would be the impact i f , as a r e s u l t of 

the closure a c t i v i t i e s or, say, seven years a f t e r t h a t a 

midnight dumper comes and decides they want t o put 

something i n t h a t p i t so they chuck something i n t o i t and 

they puncture the l i n e r — what would be the impact on the 
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peak c h l o r i d e concentration i f a hole or a puncture were t o 

occur i n t h a t l i n e r ? 

A. Well, based on the types of modeling t h a t we've 

done, again, the mass would come out sooner and d i m i n i s h 

the peak, more l i k e l y than not. 

Q. So i t would l i k e l y d i m i n i s h the peak, although i t 

may accelerate the time frame i n which the impact was seen? 

A. That's possible. 

Q. And based on your modeling, do you b e l i e v e t h a t 

accelerated impact would exceed the Water Q u a l i t y Control 

Commission standards, or would i t be less than? 

A. I haven't done t h a t c a l c u l a t i o n , but I imagine i t 

would be les s . 

MR. HISER: I don't have any f u r t h e r questions, 

Mr. Chairman. 

CHAIRMAN FESMIRE: Why don't we go ahead and take 

a 10-minute break and begin cross-examination a t 10:3 0? 

(Thereupon, a recess was taken a t 10:19 a.m.) 

(The f o l l o w i n g proceedings had a t 10:33 a.m.) 

CHAIRMAN FESMIRE: L e t 1 s go back on the record. 

Let the record r e f l e c t t h a t t h i s i s again, f o r one of the 

l a s t times, I hope, a c o n t i n u a t i o n of Case Number 14,015, 

t h a t a l l t hree Commissioners are present, we t h e r e f o r e have 

a quorum, and we were about t o begin the — not so much 

cross-examination as p a r t i a l noncross-examination of Dr. 
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Stephens. 

Mr. Carr, do you have any questions of t h i s 

witness? 

MR. CARR: No, Mr. Chairman, I do not. 

CHAIRMAN FESMIRE: Ms. Foster? 

MS. FOSTER: No, I do not. 

CHAIRMAN FESMIRE: Mr. Jantz? 

MR. JANTZ: I do not, Mr. Chairman. 

CHAIRMAN FESMIRE: Mr. Huffaker, do you have any? 

MR. HUFFAKER: Nothing, Mr. Chairman, thank you. 

CHAIRMAN FESMIRE: Okay. I'm assuming, Dr. 

Neeper, you w i l l . Would you l i k e t o go f i r s t ? 

DR. NEEPER: Well, since I'm scrambling papers 

I ' d l i k e t o go second i f — 

CHAIRMAN FESMIRE: Okay. Mr. Brooks, are you 

prepared? 

MR. BROOKS: Probably as prepared as I'm going t o 

get, Mr. Chairman. 

CROSS-EXAMINATION 

BY MR. BROOKS: 

Q. Good morning, Dr. Stephens. 

A. Good morning, Mr. Brooks. 

Q. Of course, responding t o the question j u s t posed 

by the Chair, you understand t h a t we d i d n ' t have any of 

these m a t e r i a l s u n t i l t h i s morning, c o r r e c t ? 
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A. Yes. 

Q. So you have had several weeks t o develop your 

c r i t i c i s m s of Mr. Hansen's work, and we have j u s t now had a 

chance t o look a t them f o r the f i r s t time. 

F i r s t of a l l , I want t o ask you some o v e r a l l 

questions. 

Are these models, the HELP and MULTIMED — I 

be l i e v e you said i n your testimony when you were here 

several weeks ago t h a t these are not models t h a t you 

r e g u l a r l y use; i s t h a t correct? 

A. We have used them. HELP i s probably — maybe 

more f r e q u e n t l y used. MULTIMED, I t h i n k we've used i t , but 

I don't b e l i e v e i t ' s i n wide use by us. 

Q. How long has i t been since you have p e r s o n a l l y 

run a s i m u l a t i o n on MULTIMED? 

A. I don't t h i n k I have run a s i m u l a t i o n on 

MULTIMED. 

Q. Were we provided modeling codes f o r the modeling 

work t h a t you did? 

A. I don't know i f we — I don't b e l i e v e we provided 

you the code. 

Q. Now, I t h i n k you confirmed i n some of your 

responsive testimony t h a t your r e s u l t of 24,800 m i l l i g r a m s 

per kilogram, which equates t o 1240 m i l l i g r a m s per l i t e r by 

SPLP leachate t e s t , I t h i n k you confirmed t h a t t h a t was 
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your conclusion as t o a p r o t e c t i v e l e v e l ? 

A. Yes. 

Q. I n other words, according t o your modeling, i f 

you s t a r t e d out w i t h t h a t concentration i n the waste, the 

p o l l u t a n t s would reach groundwater i n an amount t h a t would 

approach but would not exceed the WQCC standard of 2 50 

m i l l i g r a m s per l i t e r , making the assumptions t h a t you've 

made about the background; i s t h a t c o r r e c t ? 

A. That's c o r r e c t . 

Q. I n other words, i t does e n t a i l the conclusion, 

and your modeling i s not i n c o n s i s t e n t w i t h the conclusion 

t h a t the c h l o r i d e s i n the p i t w i l l e v e n t u a l l y reach 

groundwater? 

A. That's what the modeling shows. 

Q. Okay. And you based your modeling parameters on 

averages i n many instances, a t l e a s t w i t h regard t o the 

recharge rate? The recharge r a t e you used was an average? 

A. Yes. 

Q. I f you use an average t o determine a p r o t e c t i v e 

l e v e l , does not t h a t e n t a i l the consequence t h a t t h e r e w i l l 

be a l o t of i n d i v i d u a l instances when the standard w i l l be 

exceeded? 

A. Not necessarily? 

Q. Why not, i f i t ' s — 

A. Well, these recharge r a t e s , i f what you're 
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t a l k i n g about i s what might vary from one year t o another, 

and i n the r e a l world simulations — or r e a l world 

scenarios, you know, the water t a b l e i s 50, 100 or a couple 

hundred f e e t below land surface or more. The physics of a 

problem i s , i s t h a t those v a r i a t i o n s i n net i n f i l t r a t i o n 

t h a t may occur from year t o year w i l l be damped out f a i r l y 

q u i c k l y below the land surface, so t h a t a t depth, when 

you're j u s t above the water t a b l e , you're seeing an average 

c o n d i t i o n r a t h e r than what happened t h a t year. 

Q. But there are going t o be d i f f e r e n c e s from place 

t o place as w e l l as from time t o time. Otherwise you 

couldn't c r i t i c i z e our model f o r using a d i s p r o p o r t i o n a t e l y 

high p r e c i p i t a t i o n r a t e , correct? 

A. Recharge does vary from place t o place, t h a t ' s 

c o r r e c t . 

Q. Okay, thank you. 

Now I t h i n k perhaps we need some ex p l a n a t i o n , and 

t h i s i s r e a l l y j u s t explanation, because I d i d n ' t r e a l l y 

understand the graph, the one where you compared the p i t s 

and the l a n d f i l l , and I don't remember what page number i t 

was. Ah, i t ' s 22, I believe — 27. 

You say r e l a t i v e impact. I guess I'm not sure 

what you mean by t h a t . Could you e x p l a i n t h a t a l i t t l e 

b i t ? 

A. I t h i n k i f you look at the axis on the side 
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t h e r e , i t t e l l s you i t ' s the r a t i o of the co n c e n t r a t i o n i n 

groundwater adjacent t o the l a n d f i l l , d i v i d e d by the 

concentration adjacent t o the c e n t e r l i n e of the p i t s . 

Q. Okay, very good. Now, you had the output f i l e s , 

Mr. Hansen's output f i l e s , p r i o r t o your previous 

testimony, d i d you not? 

A. P r i o r t o my previous testimony? I'm not sure 

when I got those. 

Q. Are you aware t h a t they were produced t o the 

i n d u s t r y committee's counsel a week before the beginning of 

the hearing, which would have been about two weeks before 

your previous testimony? 

A. That's possible, I j u s t remember e x a c t l y when we 

got the — you know, the output f i l e s . 

Q. And when d i d you f i r s t look a t the output f i l e s ? 

A. Oh, I've seen p o r t i o n s of them, you know, around 

the time when we were — around the time — over the l a s t 

couple months or so. 

Q. But when d i d you f i r s t study i t ? I mean, you 

d i d n ' t study i t when you f i r s t received i t ? 

A. I can't — I'm not sure how t o answer t h a t . 

Q. Okay, very good. 

You discussed t h i s concept of — t h i s matter of 

the r e being a warning i n the MULTIMED model, i f you used 

too much c h l o r i d e mass, t h a t Mr. Hansen t e s t i f i e d t h a t 
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the r e was such a warning? 

A. I understood t h a t t h a t ' s what he t e s t i f i e d t o . 

Q. Yeah. Did you — and you — d i d you study the 

MULTIMED model t o determine i f t h a t was t r u e or not? 

A. We weren't able — we looked a t i t , s t a f f looked 

a t i t , and we couldn't see where i t was. 

Q. Now, looking a t page 12 of your m a t e r i a l s , you 

c r i t i c i z e d the use of a 25-percent p o r o s i t y . Are you aware 

— are you aware t h a t MULTIMED c a l l s f o r use of e f f e c t i v e 

p o r o s i t y r a t h e r than t o t a l p o r o s i t y ? 

A. I t may. 

Q. On the same page, you suggest t h a t 11.6-percent 

r e s i d u a l water content i s too high. What would have been 

the r e s u l t — what — where does — which d i r e c t i o n does 

t h a t implicate? I f you'd used a lower r e s i d u a l water 

content, what — how would t h a t a f f e c t the r e s u l t s ? 

A. The r e s u l t s of what? 

Q. The r e s u l t s i n terms of c h l o r i d e c o n c e n t r a t i o n i n 

the water? 

A. I s t h i s i n MULTIMED or i s i t i n HELP? 

Q. I n MULTIMED. That's what your comment r e l a t e s t o 

anyway. 

A. Yeah, my comment r e l a t e s t o j u s t the mismatch and 

inc o n s i s t e n c i e s of numbers associated w i t h s p e c i f i c s o i l s 

and t e x t u r e s . I'm not sure I can answer the question so 
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e a s i l y . 

Q. Okay. 

A. Have t o do a s e n s i t i v i t y a n a l y s i s . 

Q. Well, b a s i c a l l y I was j u s t asking which d i r e c t i o n 

would i t — would i t be more conservative or less 

conservative? 

A. I'm not sure I can answer t h a t r i g h t — 

Q. Okay. 

A. — r i g h t now. 

Q. S i m i l a r l y on page 13 about the inputs on the van 

Genuchten parameters, what would be the e f f e c t i f you used 

lower parameters there? 

A. I don't know. 

Q. Going t o your map where you show various places 

where weather data are a v a i l a b l e , are you aware of which 

ones would have had 50 years of c o n s i s t e n t l y r e p o r t e d 

weather data? 

A. No, I'm not sure what the records were from each 

of the s t a t i o n s t h a t were l i s t e d t h ere. 

Q. Okay, thank you. 

A. You're r e f e r r i n g t o the map t h a t has the squares 

on i t ? 

Q. Yeah, I was t r y i n g t o f i n d t h a t and I'm — 

A. Or are you r e f e r r i n g t o the contour map? 

MR. HISER: Page 17. 
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Q. (By Mr. Brooks) Page 17. But I be l i e v e you 

answered the question. 

A. But there were two maps, I j u s t wanted t o make 

sure I understood — 

Q. Yeah, t h a t was the one I was r e f e r r i n g t o , page 

17. 

MR. HISER: Mr. Chairman, i t looks l i k e the 

witness doesn't have the e x h i b i t . I t might be h e l p f u l t o 

give him a copy. 

CHAIRMAN FESMIRE: Please. 

Q. (By Mr. Brooks) Now are you f a m i l i a r w i t h — are 

you aware t h a t there was some testimony about — some 

confusion about what size p i t would be app r o p r i a t e f o r 

waste i n p a r t i c u l a r types of wells? Did you f o l l o w t h a t 

p o r t i o n of the testimony? I know you weren't here, but 

were you b r i e f e d on that? 

A. No. 

Q. I f you used a l a r g e r p i t s i z e , what e f f e c t would 

t h a t have on the r e s u l t s ? 

A. Generally, you know, l a r g e r p i t s l i k e l y have 

gre a t e r impacts. 

Q. Thank you. 

A. Depends what the geometry i s and the groundwater 

fl o w , though. 

MR. BROOKS: Well, I know you're going t o be 
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su r p r i s e d a t t h i s , but i t ' s been a long t r i a l . I t h i n k I'm 

going t o pass the witness. 

CHAIRMAN FESMIRE: Dr. Neeper, are you prepared? 

DR. NEEPER: Yes, s i r . 

CHAIRMAN FESMIRE: Why don't you go ahead and 

question the witness next, please? 

DR. NEEPER: I'm as prepared as can be. 

CRO S S-EXAMINATION 

BY DR. NEEPER: 

Q. Good morning, Dr. Stephens. 

A. Good morning, Dr. Neeper. 

Q. I f i r s t want t o ask you a few questions r e l e v a n t 

t o the OCD testimony t h a t you were reviewing i n your 

r e b u t t a l . And I may be a l i t t l e slow, because I have t o 

t h i n k back t o what you were saying and also r e f e r t o your 

s l i d e s as I t r y t o b r i n g these questions to g e t h e r . 

You had suggested a t one p o i n t t h a t a 

d i s p e r s i v i t y three too — times too l a r g e , exaggerates the 

impact t o groundwater; i s t h a t correct? 

A. Well, I t h i n k i f you use the d i s p e r s i v i t y t h a t ' s 

too small, you would — i f you use d i s p e r s i v i t y t h a t ' s 

small you get a more concentrated impact, i f you use a 

la r g e d i s p e r s i v i t y i t tends t o disperse i t over a l a r g e r 

area so the peaks are smaller. 

Q. So i f you used a l a r g e r d i s p e r s i v i t y , then you 
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would wind up w i t h a lower measured c o n c e n t r a t i o n , or a 

lower p r e d i c t e d concentration a t any p o i n t i n the 

groundwater; i s n ' t t h a t correct? 

A. Generally, yes. 

Q. So then d i s p e r s i v i t y being too large doesn't 

exaggerate the impact, i t minimizes the impact t o 

groundwater; i s t h a t not correct? 

A. I t depends what you mean by impact. I f you mean 

concentration, then large d i s p e r s i v i t y w i l l lower the 

concentration. I f you use a large d i s p e r s i v i t y i t w i l l 

spread i t out over a l a r g e r area. So i f you're concerned 

w i t h area as opposed t o concentration, you know, they're 

opposing r e s u l t s . 

Q. Yes. Well, i f i t ' s spread over a l a r g e r area or 

a greater depth of groundwater, then you would have a lower 

concentration. For instance, you might not exceed the 

standard, the p r e d i c t e d exceedence of the standard? 

A. That's c o r r e c t . 

Q. I be l i e v e your model j u s t used a mixing across 

about 50 f e e t of groundwater, and the testimony you 

reviewed used something l i k e 8 f e e t ; i s t h a t c o r r e c t ? 

A. That was my understanding of the testimony, I — 

Q. A l l r i g h t . 

A. But t h a t ' s one of the contentions t h a t I've 

r a i s e d , i s , I j u s t don't have anything other than 
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testimony. 

Q. The 8 f e e t i s a p o i n t of c o n t e n t i o n ; i s n ' t t h a t 

r i g h t — 

A. That's c o r r e c t . 

Q. — when you brought i t up? 

At some p o i n t i n the p r i n t o u t of Mr. Hansen th e r e 

was a number which I cannot f i n d t h i s morning, but l i s t e d 

as .1 meter, which I believe was l i s t e d as some k i n d of 

mixing l e n g t h i n the p r i n t o u t from the code. 

Now I'm going t o give you a h y p o t h e t i c a l case. 

Let us suppose t h a t t h a t minimally documented code meant t o 

c a l l t h a t .1 meter a d i s p e r s i v i t y r a t h e r than a mixing 

l e n g t h — i t ' s j u s t t h a t i t p r i n t e d some wrong words i n 

English — because I'm not sure what a mixing l e n g t h means. 

A. I don't know — 

Q. Okay, j u s t f o l l o w me, as a h y d r o l o g i s t . 

A. So s t a r t over again, make sure I'm — 

Q. A l l r i g h t . 

A. — I'm on the same wavelength. 

Q. On — a t some page during Mr. Hansen's testimony 

when t h i s 8-foot question came up, I noted t h a t the 

p r i n t o u t l i s t e d a mixing length as .1 meter, and th e r e was 

f e e t and meters both on the same page, and t h a t ' s confusing 

as you had pointed out. 

I want t o make a h y p o t h e t i c a l case. Suppose t h a t 
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the author of t h a t code meant t o say d i s p e r s i v i t y when he 

s a i d mixing. That's the only supposition I ' l l make here. 

Now I'm going t o lead you through a l i t t l e 

c a l c u l a t i o n . I recognize i t ' s d i f f i c u l t t o do c a l c u l a t i o n 

on the stand, so I'm j u s t going t o put i t out and say, Does 

t h a t sound reasonable? because I t h i n k i t ' s hard t o 

c a l c u l a t e on the stand. 

Let us suppose t h a t I considered an a q u i f e r , as 

you d i d , w i t h a v e l o c i t y of about .1 f o o t per day; does 

t h a t sound reasonable? 

A. A pore water v e l o c i t y ? 

Q. An a q u i f e r t h a t ' s saturated. 

A. Of .1 f o o t per day? I t sounds a l i t t l e low. 

Q. I s t h a t close t o what you used? 

A. I t ' s p o s s i b l e , but I mean, you know, the r e are 

higher numbers. 

Q. A l l r i g h t . And I believe i n your e x h i b i t you had 

showed a h y p o t h e t i c a l waste u n i t of something l i k e 240 f e e t 

long or so. So then a t .1 f o o t per day, i t would take 

about 2400 days f o r the water t o move from one side t o the 

other of t h i s waste u n i t , f l o w i n g beneath i t ? 

A. Okay. 

Q. Okay. Now w i t h t h a t v e l o c i t y and t h a t 

d i s p e r s i v i t y and t h a t amount of time — Let me back up t o 

e x p l a i n . I f we m u l t i p l y d i s p e r s i v i t y by v e l o c i t y , we come 
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up w i t h a number t h a t looks l i k e a d i f f u s i v i t y — i s t h a t 

not c o r r e c t ? — i n i t s u n i t s ? I t adds — 

A. I f you m u l t i p l y what? 

Q. A v e l o c i t y by d i s p e r s i v i t y . This i s how the 

d i s p e r s i v i t y number i s used, i t ' s m u l t i p l i e d by a 

v e l o c i t y — 

A. Right. 

Q. — and then we get a u n i t t h a t looks l i k e a 

d i f f u s i v i t y . I t enters our equations as a d i f f u s i v i t y — 

A. No, no — 

Q. — s i m i l a r t o a d i f f u s i v i t y ? 

A. — no, no. No, i t ' s hydrodynamic, i t ' s r e l a t e d 

t o mechanical d i s p e r s i o n c o e f f i c i e n t . 

Q. Yes. But once we have the — our mechanism f o r 

using i t i s t o m u l t i p l y t h a t d i s p e r s i o n c o e f f i c i e n t by a 

v e l o c i t y t o come up w i t h a number t h a t looks l i k e or i s 

u s e f u l as a d i f f u s i v i t y ? 

A. No, you don't — you wouldn't m u l t i p l y a 

mechanical d i s p e r s i o n c o e f f i c i e n t by v e l o c i t y . That would 

give you u n i t s of — length t o the f o u r t h power, d i v i d e d by 

time. 

Q. I can see we're on d i f f e r e n t u n i t s . The 

d i s p e r s i v i t y i s u s u a l l y i n u n i t s of l e n g t h , i s i t not — 

A. Yes. 

Q. — meters? 
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A. Right. 

Q. I f we m u l t i p l y by a v e l o c i t y , meters per day, we 

would then come up w i t h meters squared per day? 

A. Yes. 

Q. That i s the same u n i t s as d i f f u s i v i t y , i s i t not? 

A. What symbol are you using? When you t a l k about 

the t r a d i t i o n a l t r a n s p o r t c o e f f i c i e n t , are you t a l k i n g 

about a times v e l o c i t y — 

Q. Well, a i s one of the — 

A. — or the product of the two? 

Q. — van Genuchten parameters, and I — 

A. No — 

Q. — I'm t r y i n g not t o go the r e . 

A. No, no, no, no, no. Now i f you had an equation I 

could — I t h i n k we're j u s t passing i n terms of our 

vocabulary. 

Q. We don't have a blackboard, so I may not be able 

t o c a r r y t h i s one out. 

I ' l l t e l l you again where I'm t r y i n g t o go, and 

then you j u s t t e l l me i f where I'm t r y i n g t o go i s 

reasonable. 

I was using the .1 meter number t h a t was p r i n t e d 

and labeled as a mixing length, and I'm wondering, what do 

they mean? I plugged t h a t i n t o the simple formulas I used, 

I turned the crank, and I came out w i t h about — by the 
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time water had moved 240 f e e t , i t would have dispersed 

whatever contaminant was i n i t by a distance of about 7 

f e e t , which was very reminiscent of 8 f e e t . 

Does t h a t sound reasonable t o you, t h a t perhaps 

some of the controversy around t h i s 8 f e e t i s the name t h a t 

the code p r i n t e d on t h a t number? 

A. I don't know, i t ' s p o s s i b l e . 

Q. Okay, thank you. Let's get o f f t h a t , because we 

can't go any f u r t h e r . 

You compared the impact of p i t s w i t h the impact 

of a 500-acre l a n d f i l l . Would not the volume of waste i n 

the p i t s t h a t you used i n t h a t example be much, much less 

than the waste volume i n t h a t l a n d f i l l ? 

A. Yes. 

Q. And so t h e r e f o r e i f we compared them on an equal 

volume of waste basis, might i t not be t h a t the p i t s could 

have a considerably l a r g e r impact than what you've shown? 

A. I don't t h i n k so. But you know, i t ' s an ana l y s i s 

t h a t one could do. But ge n e r a l l y , the l a r g e r the area, 

again, the greater the impact. 

Q. I ' l l move on t o your comments regarding my 

testimony, and f o r t h a t I need t o get your s l i d e s . 

You had suggested, i f I understood c o r r e c t l y , 

t h a t t o o b t a i n a more r e a l i s t i c estimate one should use 

i n f i l t r a t i o n r a t e s r a t h e r than a l o c a l measurement of the 
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moisture, of volumetric moisture; i s t h a t c o r r e c t ? 

A. I t h i n k i n the context of l o o k i n g a t t h a t 

moisture content time s e r i e s , I t h i n k my comment t h e r e was 

t h a t I would have wanted t o use t h a t data t o c a l c u l a t e what 

the recharge f l u x might be. 

Q. I ' l l come back t o t h a t . 

A. I t h i n k t h a t was the context. 

Q. I want t o back up t o a question one step above 

t h a t . 

A. Okay. 

Q. You assumed a constant i n f i l t r a t i o n r a t e , saying 

t h i s i s one way, a t l e a s t , t o estimate impacts? 

A. Yes. 

Q. But does t h a t not presume t h a t t h a t same 

i n f i l t r a t i o n r a t e moves un i f o r m l y downward from above the 

p i t , through the p i t , on down through the s o i l ? 

A. Yes. 

Q. I f one doesn't know the i n f i l t r a t i o n r a t e , and 

one wants t o be r e a l i s t i c , w i t h what parameter or what 

measurement would one s t a r t ? 

A. And you wanted t o c a l c u l a t e the i n f i l t r a t i o n 

rate? 

Q. And you want t o c a l c u l a t e the motion of the 

d i s p e r s i o n of the contents of the p i t . 

A. Well, they're d i f f e r e n t . I mean, you — you're 
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t a l k i n g about the recharge r a t e , or you're t a l k i n g about 

the d i s p e r s i o n c h a r a c t e r i s t i c s . They're two d i f f e r e n t 

processes. You need two d i f f e r e n t approaches t o q u a n t i f y 

those. 

Q. Thank you. This suggests t h a t you and I were 

i n t e r e s t e d i n r e a l l y two d i f f e r e n t problems. I was 

i n t e r e s t e d , l e t us say, i n the d i s p e r s i o n p a r t i c u l a r l y i n 

the v i c i n i t y of the p i t , and you were focused on s t r i c t l y 

the groundwater; i s t h a t not correct? 

A. Yes. 

Q. When your — 

A. We were focused — l e t me make c l e a r , I mean, we 

were — we d i d consider one-dimensional mixing. We had a 

v e r t i c a l d i s p e r s i v i t y i n the vadose zone. 

Q. Yes. But f o r example, from c a l c u l a t i n g as you 

d i d w i t h an assumed i n f i l t r a t i o n r a t e from the top of the 

problem, you would not be able t o show any upward c h l o r i d e 

movement; i s t h a t not correct? 

A. (Nods) 

Q. A l l motion i s downward? 

A. I n an average sense, yes. 

Q. I n terms of what the problem, the numerical 

problem, shows as i t runs i n the computer — 

A. Yes. 

Q. — a l l motion i s downward. I t i s forced t o be 
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t h a t way; i s t h a t correct? 

A. Yes. 

Q. You had shown a s l i d e t h a t was a re p r o d u c t i o n of 

one of my e x h i b i t s , one page of my e x h i b i t , and i t showed a 

p l o t of moisture and temperature. Can we put t h a t back on 

the screen? I s t h a t possible? 

MR. HISER: Number 37. 

DR. NEEPER: I t would be page 3 5 i n my book. 

MR. HISER: This i s the one from Lea County? 

DR. NEEPER: I t ' s the one from Lea County. 

MR. HISER: That would be Number 37 i n yours, I 

t h i n k , and i t ' s — so i t ' s going t o be bigger number — 

THE WITNESS: I don't know — 

MR. HISER: I t ' s the one w i t h the blue p l o t I had 

you look through, Dan. 

THE WITNESS: Maybe you can f i n d i t f o r me on 

your computer here. 

MR. HISER: I ' l l f i n d i t . 

DR. NEEPER: Would i t help i f I showed i t t o you? 

I can show you — 

MR. HISER: I know which one you're t a l k i n g 

about. 

CHAIRMAN FESMIRE: That's why we numbered them, 

Doctor. 

MR. HISER: This one, Don? 
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DR. NEEPER: Yes. 

THE WITNESS: Thank you. 

Q. (By Dr. Neeper) You had s t a t e d you weren't sure 

how I used t h i s data; i s t h a t correct? 

A. Yes. 

Q. Were you present f o r my o r a l testimony? 

A. I don't believe I heard a l l of i t , no. Maybe one 

of my colleagues was — 

Q. A l l r i g h t . And would i t be a t variance w i t h 

anything you have assumed i f I suggested the data were used 

i n a time-dependent fashion, t h a t i s , moisture was put i n t o 

the problem as shown changing i n time by these data? 

A. No, I t h i n k t h a t I d i d say i n response t o a 

question t h a t i t r e a l l y wouldn't matter, you'd have t o — 

i n order t o c a l c u l a t e a f l u x , you have t o match t h i s water 

content, whether i t ' s constant or prescribed i n a time 

domain, you have t o associate i t w i t h the c h a r a c t e r i s t i c s 

of the s o i l and i t s h y d r a u l i c p r o p e r t i e s . 

Q. That's r i g h t , and we w i l l go th e r e . 

A. Okay. 

Q. But you had said you weren't sure even where 

these data came from; i s t h a t r i g h t ? 

A. That's c o r r e c t . 

Q. Does i t show on the bottom of the s l i d e where the 

data came from? 
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A. I t says the Natural Resources Conservation 

Service, Pedon 2107, Crossroads, New Mexico. 

Q. Would not any h y d r o l o g i s t , given t h a t reference, 

be able t o f i n d those data f o r himself? 

A. I t ' s p o s s i b l e , I j u s t don't know t h a t — I don't 

have the study. 

Q. You had suggested t h a t by v i r t u e o f , l e t ' s say, 

i n s e r t i n g t h i s moisture, and even also t h i s temperature, a t 

a 20-inch depth, the c a l c u l a t i o n , then, d i d not account f o r 

whatever ev a p o t r a n s p i r a t i o n might occur from deeper p i t s ; 

i s t h a t correct? 

A. I'm s o r r y , can you repeat t h a t , please? 

Q. A l l r i g h t . Let us presume t h a t the problem was 

d r i v e n w i t h these moisture data a t a depth of 50 

centimeters or 20 inches. As I understood you, you s a i d , 

Well, t h a t might d r i v e some moisture i n t o the problem, but 

t h e r e could be evapotranspiration from a deeper depth, and 

simply p u t t i n g i n moisture a t a higher l e v e l would not 

account f o r t h a t c o r r e c t l y . 

A. Yes. 

Q. That would imply, then, t h a t the p l a n t r o o t s are 

a t a deeper depth; i s t h a t not correct? 

A. Yes. 

Q. You have said t h a t you have — 

A. Or i t could be — i t could be a t t h a t depth, and 
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water i s j u s t moving up t o , you know, replace the d e f i c i t 

of moisture. That's possible too. 

Q. But i f water i s moving up t o replace the d e f i c i t 

of moisture, would t h a t not show i n the v o l u m e t r i c moisture 

as measured? 

I n other words, i f moisture moved from 3 0 inches 

up t o 2 0 inches, would we not see t h a t e f f e c t ? Would 

t h a t — would — or i f the 20 inch i s d r y i n g , would t h a t 

not p u l l moisture from the 3 0-inch depth, t h e r e f o r e f o r c i n g 

the problem t o a more r e a l i s t i c condition? 

A. Unless you have independent i n f o r m a t i o n on the 

h y d r a u l i c head gr a d i e n t , i t ' s only s p e c u l a t i o n as t o what 

i s happening i n the s o i l moisture regime under these 

measured c o n d i t i o n s . The water i s d r i v e n by a h y d r a u l i c 

head g r a d i e n t . I t ' s not d r i v e n by g r a d i e n t s of moisture 

content. 

Hydraulic head i s what makes t h i s , you know, 

water move up or down, as you know. So you can't r e a l l y 

t e l l anything about the d i r e c t i o n of f l o w from moisture 

content a t one l o c a t i o n . You can't even t e l l anything 

about the d i r e c t i o n of flow, about moisture content — from 

moisture-content data i f you had two l o c a t i o n s , unless they 

were i n e x a c t l y the same s o i l and had e x a c t l y the same 

h y d r a u l i c moisture r e t e n t i o n c h a r a c t e r i s t i c s . 

Q. Right, I ' l l agree w i t h t h a t . So t h a t forces both 
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of us t o run h y p o t h e t i c a l problems, does i t not? Because 

we have t o s p e c i f y what are the moisture c h a r a c t e r i s t i c s of 

the s o i l , whatever i t may be. 

A. Yes. 

Q. Our problems are h y p o t h e t i c a l ? 

A. Yes, I would agree w i t h t h a t . 

Q. And d i d I not use a t l e a s t a r e a l i s t i c s t a r t i n g 

p o i n t by f o r c i n g the moisture gradient i n the s o i l t o be 

con s i s t e n t w i t h the average surface moisture and the depth 

below t h a t moisture and the p r o p e r t i e s of the s o i l as taken 

from a standard handbook value of s o i l p r o p e r t i e s ? 

A. Can you repeat t h a t f o r me, please? 

Q. I t w i l l show up i n another one of your s l i d e s . 

Mr. Hiser, I t h i n k you had a s l i d e — a copy of my s l i d e 

t h a t looked l i k e t h i s ? 

MR. HISER: I t i s the one immediately f o l l o w i n g , 

Dan. 

This one, Don? 

DR. NEEPER: That's h a l f of i t . 

MR. HISER: That's a l l we had. 

DR. NEEPER: We w i l l agree t h a t — May I approach 

the witness? 

CHAIRMAN FESMIRE: You may, s i r . 

Q. (By Dr. Neeper) I ' l l show you a copy of my 

o r i g i n a l page from the e x h i b i t . The top two graphs on t h a t 
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page correspond t o the two graphs you've shown here; i s 

t h a t c o r r e c t ? 

A. Yes. 

Q. And those simply i l l u s t r a t e the s u c t i o n and the 

h y d r a u l i c c o n d u c t i v i t y t h a t one would get i f one used the 

van Genuchten parameters as given; i s t h a t not c o r r e c t ? 

A. As given where? 

Q. As given i n my testimony. I d i d — i f we thumb 

through t h e r e , y o u ' l l f i n d a t a b l e of van Genuchten 

p r o p e r t i e s f o r a wide v a r i e t y of s o i l s . 

A. Okay, so you selected van Genuchten parameters, 

and those generated the moisture r e t e n t i o n curves shown on 

here, and i t — 

Q. You're asking me t o f i l l i n your ignorance, i f I 

understand i t , of my testimony? 

A. Yes. 

Q. This makes examination d i f f i c u l t . The bottom 

graph on t h a t s l i d e , since you ignored i t i n your 

c r i t i c i s m , shows the moisture content of the s o i l under 

e q u i l i b r i u m c o n d i t i o n s , given the d r i v i n g moisture a t the 

2 0-inch depth. 

Would t h a t be — Since one has assumed a uniform 

s o i l , would t h a t not be a reasonable s t a r t i n g p o s i t i o n f o r 

a c a l c u l a t i o n ? 

And I probably should have s a i d steady-state 
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c o n d i t i o n s . I can't remember the graph w i t h o u t l o o k i n g a t 

i t . I can rephrase the question — 

A. So you're b a s i c a l l y — I f I understand what 

you've done here, i s , you've taken — assumed t h a t the 

moisture content i s 20 percent a t the 50-centimeter — or 

about 50 centimeters depth, something l i k e t h a t . And then 

you assume t h a t there were four cases. At 2 0 percent you'd 

have t o c a l c u l a t e a percent s a t u r a t i o n f o r f o u r d i f f e r e n t 

s o i l s , and then you're c a l c u l a t i n g the e q u i l i b r i u m p r o f i l e 

of the moisture content, assuming t h a t a t 50 centimeters 

the water content w i l l be 20 percent f o r a l l those f o u r 

d i f f e r e n t s o i l s . 

Q. You're t o t a l l y wrong. I n order t o phrase a 

question, I w i l l t e l l you what I d i d and then ask i f what I 

d i d i s reasonable. That's the best way I know t o answer 

[ s i c ] the question. I s t h a t acceptable t o counsel? 

CHAIRMAN FESMIRE: I t ' s acceptable t o — 

MR. HISER: Go ahead. 

CHAIRMAN FESMIRE: I t h i n k t h a t ' s a proper way t o 

examine an expert. Go ahead, Doctor. 

Q. (By Dr. Neeper) Let us presume t h a t I put i n , 

day a f t e r day a f t e r day, the moisture as measured a t t h i s 

20-inch depth, as measured by a standard f e d e r a l agency, 

and t h a t I d i d t h a t year a f t e r year a f t e r year, using the 

same year, f o r 100 or 200 or 300 years, whatever i t took, 
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u n t i l t h e r e was no longer any moisture movement i n the 

problem, and t h a t t h a t problem included an a q u i f e r a t 

whatever depth I said, but i n t h i s case was close t o 50 

f e e t , one of the cases was close t o 100 f e e t . And then 

t h a t moisture p r o f i l e t h a t r e s u l t e d a f t e r a long time, I 

sa i d , That might be repr e s e n t a t i v e of an average moisture 

p r o f i l e i n the s o i l ; I ' l l now s t a r t my t r a n s p o r t problem of 

c h l o r i d e s w i t h t h a t . That might be what the s o i l looked 

l i k e when the p i t was made and abandoned. 

I s t h a t a reasonable way t o s t a r t a numerical 

i n v e s t i g a t i o n ? 

A. That — Let me t h i n k about t h a t f o r a second. 

But your p o i n t about t h i s c h a r t s p e c i f i c a l l y says, 

S a t u r a t i o n and s t a t i c e q u i l i b r i u m . That means no flow . 

Q. That's c o r r e c t . 

A. And so t h a t ' s how I answered your question. I'm 

lo o k i n g a t — and I thought you asked me about — 

Q. Ah — 

A. — t h i s chart — 

Q. — l e t me back up. 

A. — and t h i s i s a chart when there's no water 

f l o w i n g a t a l l . 

Q. I t does not imply no-flow, then i n t h a t case 

we're j u s t disagreeing about s t a t i c — 

A. S t a t i c — s t a t i c i s e x a c t l y t h a t , no g r a d i e n t , 
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h y d r o s t a t i c . That's no-flow. 

Q. A l l r i g h t , I w i l l s t a t e how I used the term. 

S t a t i c means the volumetric moisture a t any p o i n t i n the 

problem i s not changing w i t h time anymore. 

A. That's steady-state. 

Q. Steady-state. 

A. That's d i f f e r e n t than s t a t i c . 

Q. Yes. I f I s t a r t e d the problem from s t e a d y - s t a t e , 

would t h a t be reasonable? 

A. Yes. 

Q. Thank you. 

You then brought up the question t h a t one would 

have t o use d i f f e r e n t volumetric moistures f o r d i f f e r e n t 

s o i l s i n order t o be r e a l i s t i c ; i s t h a t c o r r e c t ? 

A. Yes. 

Q. But not having t h a t and wanting t o know what 

would happen w i t h d i f f e r e n t s o i l s , would i t not be 

reasonable a t l e a s t t o use what one had and see what 

happens, p a r t i c u l a r l y i f one puts i n a d i f f e r e n t 

c h a r a c t e r i s t i c i n the p i t than i n the surrounding s o i l ? 

A. I t ' s f i n e f o r s e n s i t i v i t y a n a l y s i s . 

Q. Right. 

A. To say t h a t t h i s s e n s i t i v i t y a n a l y s i s has 

anything t o do — and the recharge r a t e s t h a t come a t the 

end and t a l k about — and I i n f e r , c e r t a i n m i l l i m e t e r s per 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4632 

year, might have something t o do w i t h any of the s i t e s i n 

New Mexico — I don't t h i n k you can take t h a t leap. 

Q. Yes. I d i d n ' t assert much about recharge r a t e s , 

but i n some cases d i d I n o t i c e t h a t the recharge i s 

i n f i n i t e s i m a l or hardly a s i g n i f i c a n t number? 

A. I ' d have t o check, but I t h i n k g e n e r a l l y you d i d 

have q u i t e a range, but i t can take — Can I go through 

t h i s ? 

Q. Yes. The p o i n t being, i s recharge r a t e the issue 

here? That's a d i f f e r e n t problem, i s i t not? 

A. I t h i n k recharge r a t e i s an important issue here. 

I don't see i t i n here. 

Well, yeah, here you're t a l k i n g about r e s u l t s of 

the modeling. And I don't know i f maybe any of these are 

r e l e v a n t , but you're t a l k i n g about r e s u l t s from the 

modeling t h a t c h l o r i d e t r a v e l s from a p i t t o groundwater a t 

52 f e e t below the waste i n 4 0 years and t o groundwater a t 

101 f e e t below the waste i n 100 years. 

What s i t e , what conditions? I s t h i s San Juan 

Basin? I s t h i s southeast New Mexico? What p a r t of the 

state? I n t i g h t s o i l — which s o i l , where? — c h l o r i d e 

reaches 13 f e e t below the wastes i n 40 years. 

The moisture p r o f i l e i s dominated by the long-

term average r e c e i p t of moisture from the surface. 

That's a good p o i n t , t h a t ' s a v a l i d p o i n t from 
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your s e n s i t i v i t y analysis^ I t i s n ' t g e n e r a l l y s i t e -

s p e c i f i c . 

But when you t a l k about i n loose s o i l the 

c a l c u l a t e d recharge r a t e a t 67 f e e t i s between 1.4 and 3.5 

inches per year, and i n t i g h t s o i l s i t ' s less than .05, I'm 

t h i n k i n g , w e l l , t h a t may have something t o do w i t h 

c o n d i t i o n s a t some of these s i t e s . And f r a n k l y , I wasn't 

c l e a r t h a t any of t h i s was purely h y p o t h e t i c a l . 

Q. I t ' s h y p o t h e t i c a l as soon as one assumes a s o i l , 

i s i t not? 

A. I f you have some s o i l c h a r a c t e r i s t i c s t o evaluate 

t h a t time serie s of moisture content, then i t becomes s i t e -

s p e c i f i c . 

Q. Yes. But you took your s o i l c h a r a c t e r i s t i c s from 

a standard t a b l e — the names of the authors I can't say, 

but d i d not your s o i l c h a r a c t e r i s t i c s come from a standard 

reference? 

A. Probably Carsel and P a r r i s h . 

Q. Carsel and P a r r i s h . 

And d i d I not i d e n t i f y where my s o i l 

c h a r a c t e r i s t i c s came from? 

A. I bel i e v e you d i d . 

Q. And d i d I not s t a t e i n my o r a l testimony t h a t 

although I took mine from a standard government 

p u b l i c a t i o n , the p u b l i c a t i o n r e l a t e d them back t o Carsel 
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and P a r r i s h , and I even went back t o the l i b r a r y and 

checked t h a t the government p u b l i c a t i o n d i d not e r r i n 

th a t ? 

A. I don't r e c a l l . 

Q. So both you and I i n using Carsel and P a r r i s h 

numbers are using h y p o t h e t i c a l s o i l s ; i s t h a t not co r r e c t ? 

A. Well, i f — i f — you know, we had data and 

i n f o r m a t i o n on percent sand, s i l t and cl a y and p i t 

contents, then t h a t was s i t e - s p e c i f i c or average p r o p e r t i e s 

f o r the p i t . 

I t h i n k the p o i n t — the p o i n t here i s — and one 

of my take-aways from what I've read i n your m a t e r i a l s t h a t 

you handed out was t h a t some of these recharge r a t e s are 

r e a l , and i t ' s d r i v e n by — you know, and what you're 

saying i s t h a t , w e l l , i f you have 20-percent water content 

and you have a sandy s o i l , you're going t o get very high 

recharge r a t e s . 

Fine, but t h a t i s n ' t the k i n d of c o n d i t i o n t h a t 

we're l o o k i n g a t i n the areas t h a t we're — where these 

data were c o l l e c t e d , f o r example. 

Q. What, then, i s the type of s o i l a t t h a t pedon? 

A. Pardon me? 

Q. You have said t h a t sandy s o i l i s not the type of 

s o i l t h a t would be where these data were c o l l e c t e d . What 

i s the type of s o i l a t t h a t pedon? 
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A. Oh, I don't have a s p e c i f i c s o i l t e x t u r e . I 

mean, we've assumed a s o i l t e x t u r e , much l i k e you d i d — 

Q. But — 

A. — but i t ' s — 

Q. — but you have said t h i s i s un- — t h i s would be 

r e a l i s t i c only i f i t were a sandy s o i l . 

A. We presc r i b e the recharge r a t e , we p r e s c r i b e the 

f l u x t h a t comes out of many d i f f e r e n t t e s t s , d i f f e r e n t 

s o i l s . 

What you're doing i s c a l c u l a t i n g the f l u x based 

on water content — 

Q. That's c o r r e c t . 

A. — and they're d i f f e r e n t . 

And what I'm saying i s t h a t what I see i s , i n 

your an a l y s i s you're t r y i n g t o get a f l u x , j u s t l i k e OCD 

used the HELP model t o get a f l u x , we used a l o t of 

c h l o r i d e , mass balance and other textbook data t o get a 

f l u x t h a t we f e l t was reasonable f o r these areas. 

What you're doing i s a d i f f e r e n t approach, and i t 

says t h a t , Okay, we have 2 0-percent water content. What 

would be the recharge rates? 

Well, a t 20-percent water content, i f i t ' s a sand 

w e ' l l get t h i s , i f i t ' s 20-percent water and i t ' s a c l a y 

w e ' l l get t h a t . 

Q. Yes. 
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A. Well, w e ' l l be a l l over the map. 

Q. That's r i g h t . 

A. And they are a l l over the map. 

Q. And recharge rates are a l l over the map, t h a t ' s 

r i g h t . 

A. But t h a t ' s not the case, what we f i n d when we 

look a t the a c t u a l data. I t doesn't vary as you have — as 

you've shown here. 

I t h i n k t h i s i s a s e n s i t i v i t y a n a l y s i s , and 

t h a t ' s probably as f a r as I t h i n k i t should be extended, 

j u s t a s e n s i t i v i t y a n a l y s i s , nothing more than t h a t , 

then — 

Q. I s a s e n s i t i v i t y analysis i n t i m i n g and s o i l 

types not i n moisture types, because we took only one 

moisture h i s t o r y — two moisture h i s t o r i e s ? 

A. Well, I guess I would j u s t make sure t h a t i f what 

you're saying i s t h a t the recharge r a t e s t h a t you get from 

t h i s a n a l y s i s aren't s p e c i f i c t o the San Juan Basin or t o 

the southeast p a r t of the s t a t e , then I don't t h i n k we have 

much of an argument on t h a t issue. 

Q. A l l r i g h t . What about the upward motion of 

chl o r i d e s ? Does t h i s k i n d of analysis i l l u s t r a t e what can 

happen i n terms of upward t r a n s p o r t , whereas i f you assume 

an absolute downward f l u x of moisture t h a t you have 

d i c t a t e d , one can't say anything about t h a t ? I n f a c t , one 
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can't even represent i t ? 

A. Frankly, I d i d n ' t look t h a t much a t the upward 

t r a n s p o r t issue. 

Q. Does one get — by assuming c o n d i t i o n s and 

constant f l u x , can one get an idea of what happens when the 

p i t m a t e r i a l s are d i f f e r e n t from the surrounding s o i l 

conditions? 

A. I suppose so. 

DR. NEEPER: Now may I approach the witness again 

t o r e t r i e v e my book? 

CHAIRMAN FESMIRE: You may, s i r . 

DR. NEEPER: I need i t f o r about two more 

questions. 

Q. (By Dr. Neeper) I n my testimony, I s p e c i f i c a l l y 

asked the question, How r e a l i s t i c i s t h i s model? And I 

d e a l t w i t h what would happen i n s o i l s of gr e a t e r s u c t i o n , 

and — s o i l s w i t h greater s u c t i o n would have shown gre a t e r 

v o l u m e t r i c moisture by a measurement, presumably, than 

s o i l s w i t h less s u c t i o n would have less v o l u m e t r i c 

moisture. 

I concluded, Therefore, the model probably has 

too l i t t l e moisture i n the subsurface p r o f i l e of moderate 

and t i g h t s o i l s , leading t o an underestimate i n t h a t case 

of c h l o r i d e t r a n s p o r t . 

Would t h a t be correct? 
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A. Can you go back over the p a r t about the s u c t i o n 

and the moisture? 

Q. I w i l l simply read t o you from my s l i d e , i f 

t h a t ' s acceptable: 

The measured volumetric moisture a t a 2 0-inch 

depth i n j e c t s and withdraws moisture. The data from 

deeper measuring p o i n t s suggests t h a t the instruments 

are i n loose s o i l . A t i g h t e r s o i l w i t h g r e a t e r 

s u c t i o n would have shown greater v o l u m e t r i c moisture. 

Therefore, the problem [ s i c ] probably has too l i t t l e 

moisture i n the subsurface p r o f i l e of moderate and 

t i g h t s o i l s , leading t o an underestimate of c h l o r i d e 

t r a n s p o r t . 

A. Can I read t h a t — Do you have something I can 

read, look a t again? 

Q. Yes, again I must ask permission — 

A. I t h i n k what you read was d i f f e r e n t than what you 

sai d — 

DR. NEEPER: I must ask permission — 

THE WITNESS: — the f i r s t time. 

DR. NEEPER: — t o approach the witness. 

CHAIRMAN FESMIRE: You may, s i r . 

DR. NEEPER: Thank you. 
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COMMISSIONER OLSON: Sorry, Mr. Neeper, what page 

i s t h a t of your — ? Was t h a t — 

THE WITNESS: 44. 

COMMISSIONER OLSON: What's that ? 

THE WITNESS: 44. 

COMMISSIONER OLSON: 44. 

THE WITNESS: I'm not sure I can agree w i t h t h i s . 

At l e a s t i t ' s ambiguous t o me. 

Q. (By Dr. Neeper) A l l r i g h t , I won't belabor the 

p o i n t . 

I n my no t i o n , a so-called t i g h t e r s o i l , more 

toward the cl a y end w i t h higher s u c t i o n , tends t o hol d the 

moisture. I f you r a i n on sand, i t i s soon dry. I f r a i n on 

cl a y , a t some depth l i k e a 2 0-inch depth, i t may be wet 

a f t e r a wh i l e . 

And so i f we presume t h a t the s o i l a t the 

measurement p o i n t was sandy, then i t seems l o g i c a l t h a t i f 

i t were more clayey there, we would have had more moisture 

a t the measuring p o i n t . That's what I'm t r y i n g t o say. 

Does t h a t sound r i g h t ? 

A. Well, maybe t h a t ' s — maybe t h a t ' s r i g h t , but 

what I'm reading here i s not neces s a r i l y c o r r e c t . 

Q. Good. Thank you. I t h i n k I can leave you w i t h 

t h a t , w i t h o u t coming back. 

You showed one s l i d e t h a t was p a r t of a s l i d e of 
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mine d e a l i n g w i t h i n t e r p r e t i v e g u i d e l i n e s f o r i r r i g a t i o n 

water a n a l y s i s . This was dealing w i t h the question of SAR 

i n s o i l s , and could s o i l s perhaps be damaged by clay? 

And i f I understand c o r r e c t l y , your p o i n t was 

t h a t some of the gui d e l i n e s f o r i r r i g a t i o n water t h a t are 

l i s t e d as being severe i n c h l o r i d e content a t , l e t us say, 

300 p a r t s per m i l l i o n , are much, much less than what one 

very o f t e n f i n d s i n the pore water of s o i l ; i s t h a t 

c o r r e c t ? 

A. Yes, and n a t i v e — some n a t i v e landscapes. 

Q. However, i s not the concern w i t h i r r i g a t i o n water 

t h a t you repeatedly apply i t t o the s o i l , and p a r t i c u l a r l y 

i n the southwest the s o i l d r i e s out l e a v i n g the c h l o r i d e 

behind, r a i s i n g the pore water content and t h e r e f o r e i s the 

concern w i t h high c h l o r i d e i n i r r i g a t i o n water? 

A. I mean, i t i s r e l a t e d t o the kinds of crops t h a t 

you 1 re — 

Q. Yes. 

A. — t h a t you're growing, and I don't know i f i t ' s 

a p p l i e d t o creosote or some of the four-winged saltbush and 

other n a t i v e p l a n t s . 

Q. I ' l l agree. This i s — t h i s whole s l i d e was 

t a l k i n g about SAR and r e l a t e d subjects. 

A. Well, I t h i n k t h i s i s about — I thought t h i s was 

about r e - v e g e t a t i n g s i t e s w i t h n a t i v e desert p l a n t s , or — 
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as opposed t o p u t t i n g a l f a l f a or something on top of a p i t . 

Q. You b e l i e v e t h a t was the context of the s l i d e ? 

A. I wasn't sure, I mean, I — 

Q. You're again showing your ignorance of what the 

testimony was; i s t h a t correct? 

A. Well, no, I wanted t o make sure t h a t what we were 

t a l k i n g about was a p p l i c a t i o n s t o n a t i v e desert v e g e t a t i o n . 

And when you look at the s a l i n i t y i n s o i l s f o r n a t i v e 

desert v e g e t a t i o n w i t h respect t o c h l o r i d e , they already 

have q u i t e a b i t of c h l o r i d e i n them. 

So — and I don't t h i n k a g r i c u l t u r a l s o i l s are 

going t o approach — even a f t e r continued i r r i g a t i o n , 

t hey're not going t o approach the kinds of s a l i n i t i e s t h a t 

you see i n the pore water of some of those c h l o r i d e bulges. 

Q. But your comparison was taken from p a r t of a 

s l i d e of mine i n comparing numbers f o r i r r i g a t i o n water 

against pore water and desert s o i l s , and I'm saying you're 

mixing apples and oranges, there's no r e l a t i o n between 

these two; i s t h a t not correct? 

A. I t may be t h a t there's no r e l a t i o n s h i p between 

the two. 

Q. Have you ever seen an i r r i g a t e d f i e l d of 

saltbush? 

A. No. 

Q. Thank you. A f i n a l question c o n s i d e r i n g the 
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three-dimensional d i s p e r s i o n from a p i t . 

I had said I ran a one-dimensional problem, 

s u c t i o n would tend t o p u l l moisture and also c h l o r i d e out 

of the p i t h o r i z o n t a l l y , and I t h i n k we both agreed on 

t h a t . 

A. (Nods) 

Q. My suggestion was t h a t i f the p i t m a t e r i a l were 

of a lower h y d r a u l i c c o n d u c t i v i t y or t i g h t e r than the s o i l , 

then whatever came out sideways would be s u b j e c t t o a 

f a s t e r i n f i l t r a t i o n than the slower i n f i l t r a t i o n t h a t could 

move through the p i t m a t e r i a l , and t h e r e f o r e i t could go 

down f a s t e r . I s t h a t reasonable? 

A. Are you assuming there's a cap or some n a t i v e 

s o i l on the cap over the p i t ? 

Q. I assumed t h a t the cap had n a t i v e s o i l between 

i t s t o p , which I believe was a t one meter or about th r e e 

f e e t , and a 2 0-inch h y p o t h e t i c a l top. 

A. Well, i f what I understand you're saying i s t h a t 

you have a smaller net i n f i l t r a t i o n on the f o o t p r i n t of the 

p i t than you do outside of the p i t , and t h a t ' s your 

assumption, as opposed t o the same i n f i l t r a t i o n on the 

vegetated cover and the n a t i v e s o i l outside of i t . 

Q. I n the p a r t i c u l a r case when the p i t i s made of a 

t i g h t e r m a t e r i a l or a m a t e r i a l w i t h lower h y d r a u l i c 

c o n d u c t i v i t y , yes. Remember, I ran d i f f e r e n t p i t 
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m a t e r i a l s . 

A. The f l u x through the p i t i s going t o be 

c o n t r o l l e d by p r i m a r i l y the flow through the covered 

m a t e r i a l , the vege t a t i v e cover. 

Not so — I don't t h i n k i t should be t h a t 

s e n s i - — as s e n s i t i v e t o the contents of the p i t as i t i s 

t o what the f l u x i s t h a t ' s coming through the cover, 

because t h a t w i l l u l t i m a t e l y go through the p i t contents, 

j u s t a t a d i f f e r e n t r a t e than i t would out of — you know, 

on the sides, i n the na t i v e s o i l s . 

Q. You're saying t h a t whatever comes through the 

cover i s going t o go through the p i t ? 

A. Depending on the thickness of the cover and the 

v e g e t a t i v e m a t e r i a l s , i f you had a downward f l u x of water 

through the vege t a t i v e cover, t h a t ' s what would go through 

the p i t . 

Q. Let me hypothesize a p i t t h a t has a l o t of c l a y 

i n i t . I t r a i n s on the surface, i t can s e t t l e on the top 

of t h a t c l a y , could i t not, and r e t u r n t o the surface by 

ev a p o t r a n s p i r a t i o n , whereas i f I had a sandy p i t i t would 

go r i g h t on through the p i t ? 

A. I t depends on what the f l u x e s are and the 

p e r m e a b i l i t y of the clay. I mean, a cl a y — you could c a l l 

a c l a y something which has 10~ 6 centimeters a second 

satu r a t e d h y d r a u l i c c o n d u c t i v i t y . You could have a c l a y 
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l i n e r of an engineered f a c i l i t y which would be spec 1d out 

a t 10~ 7 centimeters a second h y d r a u l i c c o n d u c t i v i t y under 

compacted c o n d i t i o n s . 

So those are t e x t u r a l c h a r a c t e r i s t i c s , a l l of 

which would probably be r e l a t i v e l y permeable t o the f l u x e s 

of water t h a t would come from below the r o o t zone i n the 

ve g e t a t i v e cover. 

Q. I ' l l simply rephrase the question one more time 

and then get o f f i t . I ' l l avoid the word " c l a y " . 

I f the p i t i s made of m a t e r i a l of a much lower 

h y d r a u l i c c o n d u c t i v i t y than the surrounding s o i l , would not 

the moisture move through the surrounding s o i l f a s t e r than 

i t would move through the p i t ? 

A. Not necessarily. 

DR. NEEPER: Not necessarily. Well, 

c a l c u l a t i o n s , I guess, showed otherwise, so maybe the 

modeling i s a t f a u l t there. I should not ask f u r t h e r 

questions. 

May I approach the witness and r e t r i e v e my book? 

CHAIRMAN FESMIRE: You may, s i r . 

DR. NEEPER: Thank you. 

CHAIRMAN FESMIRE: And t h a t ' s the end of your 

questioning? 

DR. NEEPER: That's the end of the que s t i o n i n g . 

CHAIRMAN FESMIRE: Commissioner Bailey? 
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EXAMINATION 

BY COMMISSIONER BAILEY: 

Q. Your comments regarding desert v e g e t a t i o n able t o 

surv i v e w i t h high n a t u r a l s a l t concentrations were very 

generalized and d i d not sp e c i f y any p a r t i c u l a r type of 

veg e t a t i o n . Are you s e r i o u s l y suggesting t h a t operators 

re-vegetate w i t h c h o l l a , manzanita, creosote, v e g e t a t i o n of 

t h a t type, i f t h a t ' s not r e p r e s e n t a t i v e of the surrounding 

areas? 

A. I r e a l l y haven't done any s p e c i f i c a t i o n s of 

ve g e t a t i o n types as — My comments were general, not 

v e g e t a t i o n - s p e c i f i c . 

COMMISSIONER OLSON: Good, t h a t ' s a l l I have. 

CHAIRMAN FESMIRE: Commissioner Olson? 

COMMISSIONER OLSON: Just a couple questions. 

EXAMINATION 

BY COMMISSIONER OLSON: 

Q. Dr. Stephens, I guess — you know, we've been 

hearing throughout t h i s hearing d i f f e r e n t testimony from 

d i f f e r e n t assumptions of d i f f e r e n t models, and these models 

are a l l based on assumptions. So i f c e r t a i n assumptions 

are i n v a l i d , then the r e s u l t s are i n v a l i d , r i g h t ? 

A. The r e s u l t s are d i f f e r e n t , yeah. 

Q. They're d i f f e r e n t . And I guess — I t h i n k as 

we've seen here, we have three d i f f e r e n t types of modeling 
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scenarios going on, and we're g e t t i n g t h r e e d i f f e r e n t 

r e s u l t s . So i f I gave t h i s t o 10 d i f f e r e n t modelers I ' d 

probably be g e t t i n g 10 d i f f e r e n t r e s u l t s i f they weren't 

communicating w i t h each other? 

A. That's possible. 

Q. And so I guess wouldn't i t be reasonable, then, 

f o r the Commission t o be conservative i n e v a l u a t i n g a l l of 

the modeling r e s u l t s t h a t have been presented t o us i n 

t r y i n g t o keep some ki n d of c r i t e r i a on i t t o give us a 

b u f f e r against the assumptions i n the model? 

A. To some extent. I understand your p o i n t . I f 

you've run the models — Let's say you have — you know, 

you have MULTIMED or you have VADSAT or you have — FEHM, I 

t h i n k , i s what maybe Don used, they g e n e r a l l y do the same 

s o r t s of t h i n g s . 

But when you have some grossly d i f f e r e n t i n p u t 

parameters — I mean p r e c i p i t a t i o n , you know, we could 

disagree on r a i n f a l l . 

But i f you put h y d r a u l i c — i f one model, l e t ' s 

say, has a c e r t a i n r a i n f a l l , but i t has h y d r a u l i c 

p r o p e r t i e s , you assume i t ' s a sand and i t has p o r o s i t y of a 

sand, p e r m e a b i l i t y of a sand, moisture r e t e n t i o n 

c h a r a c t e r i s t i c s of a sand, bulk d e n s i t y of a sand, 

ev e r y t h i n g looks l i k e a sand — t h i s model over here which 

has the c a p a b i l i t y of doing everything the other model 
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does, but you input the h y d r a u l i c p r o p e r t i e s of a s i l t loam 

or a c l a y or a sand and you mix them a l l up, you don't know 

r e a l l y what you have, how can you compare the outputs? 

You're not j u s t comparing the r e s u l t s of two 

models, you're — i n one case you have a scrambled eggs — 

a r e a l dog's breakfast of i n f o r m a t i o n , and the other you 

have a c o n s i s t e n t input data set. I ' d dismiss the — 

perhaps the d i f f e r e n c e s between the models i n favor of the 

code which was using a consistent set of parameters. 

And so I appreciate your p o i n t , but I t h i n k we 

need t o judge the models on the basis of some of the i n p u t 

consistencies and the r e a l i t y of some of the assumptions. 

Q. But I guess t h a t ' s what I come back t o . A l l the 

models are based upon assumptions, and we've heard a l o t of 

requests t h a t t h i n g s be based upon r e a l - w o r l d data, and we 

do not have a l o t of r e a l - w o r l d data. We have some data 

from the D i v i s i o n showing t h a t , you know, i n 10 

circumstances, I believe i t was, t h a t t h e r e has been 

contamination of groundwater. And — But t h a t ' s a p r e t t y 

l i m i t e d data set, based upon the thousands of p i t s t h a t 

have been bu r i e d across the s t a t e , r i g h t ? 

A. Yes. 

Q. So I guess t h a t ' s — I guess the p o i n t i s t h a t we 

are s t i l l l o o k i n g a t assumptions throughout everyone's 

modeling exercises, and t h a t ' s something t o consider — 
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t h a t the Commission i s going t o have t o consider, as t o 

what type o f , you know, weight t o give t o those, or t o add 

some type of b u f f e r i n g t o t r y t o add the p r o t e c t i o n 

necessary f o r groundwater q u a l i t y , wouldn't you t h i n k ? 

A. I'm not sure I understand the question 

s p e c i f i c a l l y . 

Q. Well, I guess, I t h i n k f o r example, you know, 

depth t o groundwater i s a major c r i t e r i a t h a t we look a t 

through t h i s . I t h i n k i t seems — everybody seems t o be i n 

agreement t h a t 50 f e e t t o groundwater i s very shallow, but 

I b e l i e v e we also have testimony from Dr. Neeper and some 

other f o l k s t h a t , you know, 50 f e e t i s not r e a l l y shallow, 

anything — you know, 100 f e e t i s r e a l l y — 

A. Yeah. 

Q. — a shallow depth t o groundwater. I t ' s the 

w i d t h of my c o r r a l , you know — 

A. Uh-huh. 

Q. -- e s s e n t i a l l y , and t h a t ' s also r e l a t i v e l y 

shallow. So wouldn't i t behoove the Commission t o consider 

p u t t i n g some k i n d of a b u f f e r on these c r i t e r i a , maybe even 

i n terms of depth t o groundwater, t o give us an assurance 

of — t h a t groundwater q u a l i t y i s going t o be protected? 

A. With respect t o the depth t o water, I suppose 

t h a t wouldn't be unreasonable. 

Q. Because I guess t h a t ' s — because one t h i n g I was 
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hearing, I t h i n k , from everybody i n the modeling i s t h a t we 

a l l agree — and c o r r e c t me i f I'm wrong, t h i s i s the way I 

hear i t a l l — we a l l agree t h a t i t ' s going t o get t o 

groundwater, j u s t a matter of when and i n what q u a n t i t y . 

That's p r e t t y much what we're — the major p o i n t s of the 

discussion were. 

Q. Well, t h a t ' s t r u e . I t h i n k — w e l l , I don't want 

t o speak f o r Dr. Neeper, but he has an upward f l o w 

component i n h i s a n a l y s i s , and so — you know, f o r the 

r e a l l y shallow water t a b l e c o n d i t i o n s , maybe, i n h i s 

a n a l y s i s , t h a t water would flow upward. 

Q. Okay. And then — and I ' l l t r y not t o get too 

f a r i n t o t h i s ; we spent a l o t of time on t h i s l a s t time — 

we come down t o the concentrations t h a t you've c a l c u l a t e d , 

and I want t o make sure t h a t I'm c o r r e c t on t h i s again. 

E s s e n t i a l l y , the key i s what the f i n a l 

c o n c e n t r a t i o n — you know, the c h l o r i d e c o n c e n t r a t i o n i n 

the t r e a t e d waste or the SPLP l e v e l of the t r e a t e d waste, 

those are the numbers t h a t we need t o consider as p a r t of 

your testimony f o r what i s p r o t e c t i v e of groundwater 

q u a l i t y , c o r r e c t ? 

A. That's what I t h i n k you should focus on. 

Q. Right, so i t ' s e i t h e r the 24,800 f o r the s o i l 

c o n c e n t r a t i o n or the 1240 f o r the t r e a t e d wastes, r i g h t ? 

A. Yes, the other's l i k e o p e r a t i o n a l , you know, i f 
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the — 

Q. Right. 

A. — got some high s a l t y s o i l , you could, you know, 

mix i t w i t h — smaller amounts of t h a t raw waste w i t h 

l a r g e r amounts of clean s o i l . 

Q. And the key, then, i s j u s t the f i n a l 

c o n centration t h a t we're leaving behind, because t h a t may 

be mixed i n a l l d i f f e r e n t ways? 

A. Yes, f i n i t e mass, you know — 

Q. Right. 

A. — t h i s volume, and t h i s i s — there's so many 

kilograms per, you know, kilogram of the mass m a t e r i a l 

t h a t ' s . . . 

Q. And I t h i n k we went over t h i s a l o t before, but a 

l o t of t h i s , then, was based upon the 50-foot mixing zone 

and then the d i f f e r e n c e s t h a t we had discussed, and I t h i n k 

I had asked you about t h i s before. 

I f we took a 10-foot mixing zone, which i s 

eq u i v a l e n t t o what would be monitored f o r compliance 

purposes on groundwater q u a l i t y , l o o k i n g a t the top 10 f e e t 

of the a q u i f e r , you said I t h i n k i n your previous testimony 

t h a t t h i s i s a l i n e r r e l a t i o n s h i p , so i f we use t h a t , t h a t 

would a f f e c t your model by — you know, you take 20 percent 

of t h i s number or o n e - f i f t h of i t , and you'd have a number 

of 2 60, I guess, correct? 
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A. Right. 

Q. Because the i n t e r e s t i n g t h i n g I note about t h a t 

— were you here f o r — yeah, I guess — I don't know i f 

you were here f o r the testimony l a s t week of Dr. Thomas, 

were you? 

A. No. 

Q. Because Dr. Thomas was s t r e s s i n g t o the 

Commission t h a t we should t r y t o use TCLP — or I t h i n k 

he'd even acknowledge SPLP might be okay too — types of 

an a l y s i s so t h a t i f the m a t e r i a l i s n ' t exceeding — the 

SPLP l e v e l wasn't exceeding the standard, then there's not 

going t o be a problem from the waste. That's what he was 

proposing. 

The i n t e r e s t i n g t h i n g , I j u s t — I don't know i f 

i t ' s r e a l l y a question or j u s t a comment, and maybe you 

could comment on i t from there y o u r s e l f , but i f I look a t 

using the 10-foot mixing zone, the number from your 

modeling i s about 2 60 by SPLP, and — which i s p r e t t y 

comparable t o what Dr. Thomas was t e l l i n g us we should look 

a t as using SPLP or TCLP methods of a l-to-20 d i l u t i o n , he 

would have 240, you'd have 260. Seems t o be p r e t t y 

comparable r e s u l t s from t h a t , from your exercise, as w e l l 

as j u s t f o r him — h i s g e n e r a l i t y of using a leaching 

procedure. 

A. I wasn't here f o r h i s p r e s e n t a t i o n , but i f those 
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are the numbers, then — And again, a 1 0 - f o o t - t h i c k 

a q u i f e r , I don't know, you know, what — I guess t h a t ' s 

i n g r a i n e d somewhere i n r e g u l a t o r y h i s t o r y , but I'm not sure 

what a l l the precedent i s f o r i t . 

But you'd have t o assume t h a t the a q u i f e r and the 

mixing zone are r e a l l y 10 f e e t , and I t h i n k I remember 

testimony from — I thought i t was Mr. Hansen, t h a t 

i n d i c a t e d t h a t the c h l o r i d e s , i n t h e i r experience, tended 

t o sink i n t o the bottoms of the a q u i f e r . And I b e l i e v e i t 

was a 7 0 - f o o t - t h i c k a q u i f e r i n t h e i r model, i f I'm not 

mistaken. 

So yeah, i t ' s based on — t h i s equivalence i s 

based on the assumption t h a t we can get i t e x a c t l y c o r r e c t , 

depending on what mixing zone you a c t u a l l y choose, 10 f e e t , 

20 f e e t , 25 f e e t , 50 f e e t — aq u i f e r s t y p i c a l l y are, you 

know, even greater than 50 f e e t t h i c k i n many areas, so 

i t ' s — you know, you're r i g h t , you can get an equivalence, 

but i t ' s based on another assumption, t h a t the a q u i f e r i s 

10 f e e t t h i c k . 

Q. Well, I t h i n k i t ' s r e a l l y more based upon the 

idea t h a t — and I know t h a t the D i v i s i o n has not accepted 

the l a r g e mixing zones i n the past; they have accepted — 

f o r some concession they have accepted 10 f e e t , since 

t h a t ' s the area t h a t you're a c t u a l l y measuring as p a r t of 

your compliance w i t h the standards, because you're 
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measuring the groundwater, the top 10 f e e t of the a q u i f e r , 

and you may also be measuring other p o r t i o n s of the 

a q u i f e r , because — I agree w i t h you t h a t i n a — i n a 

h i g h - s a l t waste you're most l i k e l y going t o have d e n s i t y 

g r a d i e n t s a t a higher s a l t concentration a t the base of the 

a q u i f e r , but you don't see u n i f o r m i t y across i t from the 

mixing. 

And I know the Environment Department has taken 

the same approach of — i n those cases, t r y i n g t o look a t a 

10-foot mixing zone as analogous t o what you would a c t u a l l y 

measure f o r compliance purposes. 

So i f you look a t i t t h a t way f o r — i f you have 

t o comply w i t h meeting water q u a l i t y standards, water 

q u a l i t y standards are measured across the top 10 f e e t of 

the a q u i f e r i f you're doing your f i r s t c ut f o r compliance, 

wouldn't i t make sense t o use a 10-foot mixing zone t o be 

able t o t r y t o match what you're a c t u a l l y measuring i n the 

aqui f e r ? 

A. Well, one t h i n g I want t o p o i n t out i s , i n the 

way these plumes behave — l e t ' s say beneath a p i t , l e t ' s 

assume t h a t the water and the s a l t goes down v e r t i c a l l y and 

then h i t s the water t a b l e , and the groundwater i s f l o w i n g 

from l e f t t o r i g h t . 

What happens t o those plumes i s , they don't t u r n 

a t r i g h t angles as soon as they h i t the water t a b l e unless 
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there's a r e a l l y large p e r m e a b i l i t y c o n t r a s t t o r e f r a c t the 

stream l i n e , i f you w i l l . Generally t h e y ' l l come down and 

maybe s t a r t t o bend and become more h o r i z o n t a l and p a r a l l e l 

t o the d i r e c t i o n of groundwater flow. 

So the concern might be t h a t i f you have a 

monitor w e l l t h a t ' s on the edge of a f a c i l i t y or j u s t 

downgradient from a f a c i l i t y , t h a t i t may i n f a c t even miss 

the plume. And I would argue t h a t t o be safer, m o n i t o r i n g 

on the edge of a f a c i l i t y would be much b e t t e r o f f t o be 

screened across the e n t i r e thickness so t h a t you can 

capture contamination, e s p e c i a l l y when you suspect i t could 

be dense. I t h i n k t h a t ' s a much safer r e g u l a t o r y approach, 

pe r s o n a l l y . 

Q. Or you could j u s t have nested monitor w e l l s , t o 

look a t the concentrations across the a q u i f e r , t o see where 

you've got the severe problem w i t h the s a l t . With the 

h i g h - s a l t - c o n c e n t r a t i o n wastes, you're most l i k e l y going t o 

have a higher concentration at the base of the a q u i f e r than 

you w i l l up a t the top? 

A. That's a p o s s i b i l i t y . At t h a t p o i n t , then, you 

w i l l have had a concentration t h a t i s some r e s u l t of mixing 

through the a q u i f e r . 

Q. Right. But i t won't be uniform across t h a t 50-

f o o t thickness? 

A. No, i t may be — i n some cases I've seen almost 
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clean water a t the top and, you know, s a l t w a t e r a t the 

bottom. 

COMMISSIONER OLSON: Well, i t ' s j u s t an 

observation I had, because i f I looked a t using the 10-foot 

mixing zone f o r your model, you end up w i t h almost the same 

r e s u l t t h a t Dr. Thomas i s proposing f o r l o o k i n g a t 

leachates t h a t meet the WQCC standard, so j u s t observation, 

I guess. 

I t h i n k t h a t ' s a l l I have. 

EXAMINATION 

BY CHAIRMAN FESMIRE: 

Q. Doctor, could we s t a r t w i t h page number 35 i n 

your e x h i b i t s ? And i f I understood c o r r e c t l y , the purpose 

of t h i s e x h i b i t was t o show t h a t when you a l l d i d the 

modeling you d i d n ' t include the e f f e c t s of l a t e r a l 

d i s p e r s i o n , and OCD might have, you weren't sure about 

t h a t . I s t h a t the c o r r e c t i n t e r p r e t a t i o n of t h i s e x h i b i t ? 

A. Can you hold i t up — 

Q. Page 35 — 

A. — Mr. Fesmire? 

Q. — i t ' s t i t l e d , Dispersion decreases impact. 

A. Okay, t h a t ' s i n Dr. Neeper's presentation? 

Q. No, t h a t ' s i n your p r e s e n t a t i o n . 

A. But i n Dr. Neeper's segment of i t ? 

Q. I thought i t was p r i o r t o Dr. Neeper's segment — 
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no, i t i s Dr. Neeper 1s segment. 

A. Okay, yes. 

Q. Okay. 

A. Okay. 

Q. And you were b a s i c a l l y agreeing there t h a t you 

' hadn't included t h a t e f f e c t i n your modeling? 

A. That's c o r r e c t . 

Q. Okay, and t h a t would give a more conservative 

response than what a c t u a l l y occurs i n the model, wouldn't 

i t ? 

A. Our approach gives a more conservative response. 

I n other words, you could have had higher concentrations i n 

the p i t i f you considered the three-dimensional d i s p e r s i o n 

and mixing i n the s o i l . 

Q. And — but I guess where I'm going wrong here i s , 

i s n ' t t h a t the c r i t i c i s m you had of the OCD model, was t h a t 

i t was conservative? 

A. We j u s t were p o i n t i n g out — I t h i n k they used a 

small — they used a small d i s p e r s i v i t y , I t h i n k , i s what 

they used. I t h i n k they used f e e t instead of meters, or 

something l i k e t h a t . So had they used — i f i t was t h r e e 

meters, t h a t would have been a d i s p e r s i v i t y of 10 f e e t , i f 

they used three f e e t i t would have been, you know, t h i s 

l e n g t h d i s p e r s i v i t y . So the smaller the d i s p e r s i v i t y , the 

higher the concentration a t the p o i n t of impact. 
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Q. Okay. But Doctor, t h a t k i n d of begs the 

question. I guess what I'm saying i s , you used t h i s 

statement t o c a l l a t t e n t i o n t o the f a c t t h a t you a l l had 

used t h a t conservative assumption i n your modeling, y e t a t 

the same time you're c r i t i c i z i n g OCD's modeling f o r being 

conservative, and doing e s s e n t i a l l y the same t h i n g on a 

couple of parameters? 

A. Well, w i t h respect t o di s p e r s i o n , you know, those 

are d i f f e r e n c e s i n the models and what the models are 

capable o f , not an assumption. I t h i n k — and I'm not sure 

because I don't know, but I believe they had a two-

dimensional d i s p e r s i o n c h a r a c t e r i s t i c included i n t h e i r — 

i n the MULTIMED model, and ours i s j u s t one-dimensional 

v e r t i c a l , which I t h i n k i s more p r o t e c t i v e . 

Q. Okay, but t h a t gets back t o the p o i n t , t h a t your 

model would then give a more conservative a n a l y s i s , 

wouldn't i t ? 

A. With respect t o our model versus t h e i r model, 

perhaps — 

Q. Yes. 

A. — and f o r t h a t parameter i t ' s p o s s i b l e . 

Q. Okay. 

A. But we don't have t h a t because there's so much — 

there's so many other d i f f e r e n t parameters, i t ' s impossible 

t o compare the two and j u s t i s o l a t e the e f f e c t . That's one 
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of the concern, I t h i n k , t h a t Mr. Olson was r a i s i n g , you 

know, how do you compare these models? 

Q. But the p o i n t I'm t r y i n g t o make i s , a l o t of 

your c r i t i c i s m of the OCD modeling was based on the f a c t 

t h a t they were being too conservative, and yet a t the same 

time, by v i r t u e of the f a c t t h a t you used t h i s model, you 

too are i n t r o d u c i n g a conservative component here t h a t you 

were c r i t i c i z i n g the OCD modelers f o r doing. 

A. This p o i n t about 3-D d i s p e r s i o n r e l a t e d t o 

p r i m a r i l y Dr. Neeper's analysis and h i s statements about, 

i s i t r e a l ? 

Q. Let's look at E x h i b i t 6 — page 6 of your 

e x h i b i t . You made a statement t h a t t h i s i s r e a l OCD data 

from t h e i r output sheets, r i g h t ? 

A. Yes. 

Q. And you said something k i n d of i n t e r e s t i n g : I t ' s 

not data t h a t we made up. I guess I was concerned what you 

meant by th a t ? 

A. Oh, i t was — i t wasn't t h a t t h i s was i n f o r m a t i o n 

I typed or, you know, I prepared i n a graphics department; 

t h i s was p u l l e d out of the output f i l e as i t was 

e l e c t r o n i c a l l y sent t o us. 

Q. Transcribed by you a l l — 

A. No, we d i d n ' t t r a n s c r i b e i t , t h i s i s — 

Q. — j u s t p u l l e d i t out? 
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A. — t h i s i s scanned. 

Q. Okay. Now, d i d you provide any i n p u t f i l e s w i t h 

the evidence t h a t you f i l e d i n p r e p a r a t i o n f o r t h i s 

hearing? 

A. I n preparation — I thought we d i d provide t h a t . 

Q. You d i d provide the i n p u t f i l e s ? 

A. I b e l i e v e we d i d . 

Q. Now on page 14 you made the statement t h a t t h i s 

— t h a t the 2.49 i n the box a t the bottom might be 

accurate. You're not saying t h a t i t ' s not c o r r e c t . And I 

got the idea t h a t i t was r e s i d e n t i n the model. Where do 

you t h i n k t h a t 2.49 came from? 

A. I'm not sure. 

Q. Okay. But could i t have been r e s i d e n t i n the 

model? 

A. I t ' s possible. 

Q. Let's look at page 27. Now i f I understood your 

testimony c o r r e c t l y — and I d i d n ' t r e a l i z e t h i s u n t i l i t 

was under cross-examination — you d i d not use a comparable 

waste volume i n these p i t s or a c h l o r i d e c o n c e n t r a t i o n , d i d 

you? I n the two comparison sets? 

A. What page are you on? 

Q. 27, the impact of a l a n d f i l l more than 1000 times 

the impact of 50 p i t s . 

A. I b e l i e v e we d i d have the same concentrations i n 
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th e r e . 

Q. What about the same mass? 

A. Masses would be d i f f e r e n t , because the volumes 

are d i f f e r e n t . 

Q. Okay, how much d i f f e r e n t are we t a l k i n g about, 

masses? 

A. The l a n d f i l l i s not q u i t e f i v e times t h i c k e r and, 

you know, much l a r g e r i n area. 

Q. But the p e r - u n i t concentrations were the same? 

A. Yes. 

Q. So the t o t a l mass of m a t e r i a l i n the two analyses 

would not have been the same, r i g h t ? 

A. No, I t h i n k t h a t ' s the p o i n t , I mean, the 

l a n d f i l l i s going t o concentrate and b u i l d up and spread 

over l a r g e r areas. And w i t h the p i t s you have — you know, 

they're spread over 10 acres. That's e x a c t l y what we're — 

Q. So you're not t a l k i n g about making t h i s 

comparison f o r a per u n i t of volume, per set of volume? 

You're not t a l k i n g about 50 p i t s ' worth i n the l a n d f i l l ? 

There's more than 50 p i t s ' worth i n the l a n d f i l l ? 

A. Yes. 

Q. Now, using t h a t as a s t a r t i n g p o i n t , i f you had 

t o c o n t r o l or remediate the wastes, given — you know, I'm 

going t o ask you f o r a h y p o t h e t i c a l here, but given t h a t 

the d e c i s i o n was made t h a t you had t o remediate those 
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wastes or c o n t r o l those wastes, which would be easier, the 

50 small p i t s or the one b i g l a n d f i l l ? 

A. Well, i f i t ' s a p i t , i f t h e r e was a problem w i t h 

a p i t , you could f a i r l y e a s i l y excavate t h a t , and i f i t was 

the l a n d f i l l , you know, and t h a t has a problem, then you're 

i n t o extensive groundwater remediation, and t h a t w i l l j u s t 

— i t ' s very d i f f i c u l t t o r e p a i r — 

Q. So your — 

A. — a l a n d f i l l . 

Q. So your assumption i s t h a t those 50 p i t s w i l l not 

need t o be remediated? 

A. Well, I guess my p o i n t i s , i f there i s a problem 

w i t h the p i t , t h a t you could d i g i t out and do a landfarm 

or whatever you needed t o do, depending on what the 

c o n s t i t u - — concerns were. You j u s t can't r e l o c a t e a 

l a n d f i l l very e a s i l y . I t ' s d i f f i c u l t t o r e p a i r . 

Q. Would i t be more expensive and more d i f f i c u l t t o 

r e p a i r than an equal volume of i n d i v i d u a l p i t s — a number 

of p i t s t o s t o r e — t o dispose of an equal volume as i n 

your h y p o t h e t i c a l l a n d f i l l ? 

A. I j u s t haven't done the cost a n a l y s i s . I guess 

i t would depend on how f a r you had t o t r a n s p o r t and what 

your mode of remediation was, whether i t was o n - s i t e , you 

know, excavate i t out, r e p a i r , put i t back, what. 

Q. Now, on page 31 you were t a l k i n g about the — I 
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guess the recharge r a t e , and you said t h a t you'd used 2.54 

m i l l i m e t e r s per year. I s t h a t the c o r r e c t number? 

A. Yes. 

Q. Okay, and you said t h a t ' s probably not a bad 

average. An average of what? I guess I'm a l i t t l e 

confused about where t h a t number came from. 

A. Well, we had looked a t some measurements of 

recharge r a t e s t h a t were i n the southern p a r t of the s t a t e , 

we looked a t some i n the northern p a r t of the s t a t e , and I 

t h i n k t h i s value t h a t we chose, i f I'm not mistaken, was a t 

the higher end of the recharge r a t e s t h a t were found i n the 

San Juan Basin. But i t was not unreasonable and not 

i n c o n s i s t e n t w i t h values t h a t were found i n some of the 

southwestern and southern p a r t s of the s t a t e , so we had t o 

pi c k a number t o do the ana l y s i s . 

Q. And — Pick a number. But i n your o p i n i o n , 

p i c k i n g t h a t number i s b e t t e r than the output from the HELP 

model, r i g h t ? 

A. They're very s i m i l a r . You know, the HELP model, 

I t h i n k , came out w i t h two-point-some m i l l i m e t e r s per 

year — 

Q. I beli e v e i t was 2.3, wasn't i t ? 

A. 2.3 m i l l i m e t e r s per year, and we're using about 

the same t h i n g . 

Q. Okay. So f o r comparison purposes, your e y e b a l l 
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average and the output of the HELP number — HELP model 

came out reasonably s i m i l a r ? 

A. Yes. 

Q. Okay. Now on page 3 2 I've got the note here, 

does not account f o r h y d r a u l i c head. I be l i e v e you sa i d 

t h a t . What e f f e c t would leaving the water i n the p i t s f o r 

t h r e e , s i x or 12 months have on the analysis? 

A. I'm not sure I f o l l o w . What — Can you t e l l me 

more about your — your conditions? Are the p i t s open, are 

they closed — 

Q. Well, l e t ' s s t a r t w i t h open p i t s w i t h a f a i l e d 

l i n e r . What e f f e c t would t h a t have on the modeling 

r e s u l t s ? 

A. That's j u s t a d i f f e r e n t — a d i f f e r e n t modeling 

scenario. We — 

CHAIRMAN FESMIRE: Time out, j u s t a second. 

(Off the record) 

Q. (By Chairman Fesmire) Go ahead, I'm s o r r y , 

Doctor. I j u s t wanted t o see i f we could get the b u i l d i n g 

stopped. 

A. Can you give me the question again, please? 

Q. Okay. I f we were t o leave the p i t s open f o r 

t h r e e months, s i x months or 12 months, you know, w i t h a 

breached l i n e r , not necessarily a t o t a l l y f a i l e d l i n e r but 

a breached l i n e r , what e f f e c t would t h a t have on the model? 
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A. I guess i t r e a l l y depends on a couple of t h i n g s . 

One, i t would depend on what the moisture content was, i t 

would depend on — 

Q. The moisture content i n — the i n i t i a l moisture 

content i n the vadose zone? 

A. Well, t h a t i s a p a r t of i t , yes. I'm t h i n k i n g 

p i t m a t e r i a l s , p i t moisture, i s what I was i n f e r r i n g from 

your question. 

The greater the moisture content i n the p i t , the 

gr e a t e r the leakage r a t e would be i n i t i a l l y . As the p i t 

contents dry out, or as they're mixed w i t h , you know, 

n a t i v e — clean n a t i v e s o i l s , then t h a t moisture content 

goes down. 

So i t r e a l l y j u s t depends on how much moisture i s 

i n t h e r e and what the a c t u a l c o n d i t i o n s are, and then what 

the — as Dr. Neeper, i n t h i s s l i d e t h a t ' s up here, p o i n t 

out, i t depends on what the a c t u a l composition t e x t u r a l l y 

of the p i t contents i s . 

Q. I s i t possible t h a t we could increase the 

s a t u r a t i o n i n the vadose zone and increase the i n f i l t r a t i o n 

r a t e a f t e r we remove t h a t m a t e r i a l and close the p i t , over 

what i t would be i f the l i n e r had not f a i l e d ? 

A. I'm not — I can't understand the question. 

Q. Okay. I f we have a f a i l e d l i n e r or a breached 

l i n e r — and the order of magni- — or I mean the magnitude 
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of the breach i s not m a t e r i a l ; I'm t a l k i n g about a 

h y p o t h e t i c a l , where we saturate the vadose zone w i t h the 

contents of the p i t before we dispose of i t , before we 

close the p i t — 

A. I f you saturate — 

Q. Or i f you — 

A. Are you s a t u r a t i n g the p i t — 

Q. — i f you increase the water — 

A. — m a t e r i a l s or the s o i l s underneath? 

Q. The s o i l s underneath. I'm assuming t h a t the 

breached l i n e r saturates the s o i l s — or changes the water 

content of the s o i l s i n the vadose zone. 

A. Oh, I see. And what e f f e c t does t h a t have on 

leakage? 

Q. What e f f e c t does t h a t have on the i n f i l t r a t i o n 

r a t e a f t e r the p i t ' s been removed and closed? 

A. I would guess f a i r l y small. But i f — i f — 

here's what I'm — the way I'm answering the question i s 

t h a t you have a wet vadose zone t h a t ' s s a t u r a t e d , the water 

t a b l e i s down here but you have some wet — 

Q. Some degree of s a t u r a t i o n . 

A. — and then you have a l i n e r , and the l i n e r now 

has some holes. At t h a t time there's seepage, leachate or 

whatever from the p i t now going i n t o the s o i l . 

Q. Right. 
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A. And your question i s , i f — 

Q. We then remove i t — 

A. — everything i s the same — 

Q. — and close the p i t . 

A. — except the s o i l were now dry underneath t h e r e , 

what would be the d i f f e r e n c e i n the i n f i l t r a t i o n rate? 

Q. You've gotten the question r i g h t up t o the l a s t 

p a r t . 

A. Okay. 

Q. What happens i f they remove the m a t e r i a l and 

close the p i t a t t h a t p o i n t , l e aving — 

A. Oh, remove the m a t e r i a l . I s t h e r e any mass i n 

the s o i l t o s t a r t with? And you're t a l k i n g about a 

drainage problem, then? 

Q. Yes. 

A. Ah, okay, t h a t ' s — So a l l the seepage has 

occurred p r i o r t o the time of the closure, i t ' s closed and 

then you want t o know what the impact i s going t o be and 

compare t h a t t o the case i n which a leach event occurs 270 

years i n t o the future? 

Q. Right, i t — 

A. I don't know. 

Q. Okay. 

A. Let me t h i n k . I t — again, i t ' s one of those — 

i t depends, and you know, Don d i d a good j o b on t a l k i n g 
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about s e n s i t i v i t y analyses and so on. I t ' s very r e l e v a n t 

t o t h i s question. 

But i f the s o i l s are clay and i t ' s s a t u r a t e d , 

they w i l l d r a i n very, very slowly. And you'd have t o 

compare t h a t drainage case t o a s i t u a t i o n where t h e r e was a 

cl a y t h a t was dry and then, as you s a i d , t h a t a leaching 

event occurred 270 years l a t e r . 

I guess I would suspect t h a t the — i f you — 

Here's the other depends. I t depends on how much mass was 

a c t u a l l y i n the s o i l a t the time of closure. I f i t was 

c h l o r i d e from bottom of the p i t t o the top of the water 

t a b l e and then you do the closure, you're l o o k i n g a t 

whatever mass i s i n t h a t s o i l column, and then how long i t 

takes t h a t mass t o d r a i n from the top on down. 

So what t h a t mass f l u x i s , what you're t r y i n g t o 

compare t o the mass f l u x 270 years i n the f u t u r e a t the 

24,800 m i l l i g r a m per kilogram times the 2.54-inch — 

m i l l i m e t e r s per year recharge r a t e , and I ' d have t o do the 

math. 

Q. Okay, but i t would — 

A. I t could be more, i t could be l e s s . I'm not sure 

I can answer i t o f f the top of my head. 

Q. But the mass would be the same; what we're 

t a l k i n g about i s f l u c t u a t i n g the r a t e , r i g h t ? 

A. Well, one t h i n g I can t e l l you t h a t i f the s o i l 
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were saturated and you wanted t o know what the f l o w r a t e of 

water i s across the water t a b l e from a c o n d i t i o n i n which 

the s o i l i s f u l l y saturated, i t ' s going t o be much f a s t e r 

than i t would be f o r the case i n which you have 2.54 

m i l l i m e t e r s per year coming down. The f l u x i n i t i a l l y a t 

time zero i s going t o be close t o the saturated v e r t i c a l 

h y d r a u l i c c o n d u c t i v i t y of the s o i l . 

Q. Okay. And the e f f e c t s t h a t we've seen from 

d r i l l i n g p i t s down i n the southeast t h a t were t e s t i f i e d t o 

e a r l i e r , t h a t ' s probably what's happened i n the r e then, 

i s n ' t i t ? 

A. I don't know. I j u s t don't know. I t would 

r e q u i r e , you know, as Commissioner Olson s a i d , l o o k i n g a t 

s i t e - s p e c i f i c data and ev a l u a t i n g the h i s t o r y of the 

oper a t i o n . 

Q. Okay. I f I promise you i t ' s the l a s t question, 

could you t u r n t o page 40, the c h l o r i d e bulges? And I'm 

assuming t h a t you don't have one of these graphs from the 

Four Corners area, r i g h t ? 

A. Not p l o t t e d here. I don't know of a — w e l l , you 

know, there might be some i n B i l l Stone's work. I d i d n ' t 

look a t t h a t , but he has done c h l o r i d e mass balance methods 

up i n the Four Corners. He would have t h i s , I j u s t don't 

— you know, t h i s came from a p u b l i c a t i o n t h a t was i n a 

Na t i o n a l Academy of Science monograph. 
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Q. Okay, but are you t r y i n g t o make any p o i n t s about 

the Four Corners area from any of these c a l c u l a t i o n s — or 

these diagrams? 

A. This i s c h a r a c t e r i s t i c of — I guess, yes, I ' d 

say yes. I mean, i t i s t y p i c a l of what you f i n d i n the 

southwest i n these climates, and the r a i n f a l l regimen i n 

the San Juan Basin i s , you know, l i k e many i n the 

southwest. 

Q. Okay. So j u s t from an estimate, how close i s the 

nearest one of these s o i l s t o Farmington? 

A. Oh, t o Farmington — oh, I don't know, a few 

hundred miles away, several hundred m i l e s , maybe. 

CHAIRMAN FESMIRE: Okay. Mr. Hiser, I have no 

f u r t h e r questions. Do you have a s i g n i f i c a n t r e d i r e c t ? 

MR. HISER: I'm not q u i t e sure how t o take t h a t , 

Mr. Chairman. 

(Laughter) 

CHAIRMAN FESMIRE: Let's make i t simple. Before 

lunch or a f t e r ? 

MR. HISER: Do you want t o — do we need t o take 

p u b l i c comments? Maybe we should do t h a t . 

CHAIRMAN FESMIRE: Yeah, we do need t o take 

p u b l i c comments. 

MR. HISER: Why don't we do t h a t , and then I have 

very l i t t l e , but we can do i t r i g h t a f t e r lunch. I t won't 
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take much time. 

CHAIRMAN FESMIRE: Okay. At t h i s time we're 

going t o ask, i s there anyone i n the audience who would 

l i k e t o make a p u b l i c comment? 

Mr. Gallagher. 

MR. GALLAGHER: Yes, s i r , Mr. Chairman. 

CHAIRMAN FESMIRE: We have two ways of doing i t , 

you can e i t h e r make a statement of p o s i t i o n or you can come 

up here, be sworn and be subject t o cross-examination. 

Which would you l i k e t o do? 

MR. GALLAGHER: I ' d be happy t o be sworn i n . 

CHAIRMAN FESMIRE: Why don't you come forward? 

(Thereupon, the witness was sworn.) 

CHAIRMAN FESMIRE: S t a r t w i t h your name, please, 

Mr. Gallagher. 

ROBERT M. GALLAGHER, 

the witness herein, a f t e r having been f i r s t d u l y sworn upon 

h i s oath, t e s t i f i e d as f o l l o w s : 

DIRECT TESTIMONY 

BY MR. GALLAGHER: 

MR. GALLAGHER: Bob Gallagher. Thank you, Mr. 

Chairman, members of the Commission. My name i s Bob 

Gallagher, I'm the president of the New Mexico O i l and Gas 

Ass o c i a t i o n . Association represents approximately 335 

companies who make up between 95 and 99 percent of a l l the 
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o i l and gas t h a t ' s produced i n the State of New Mexico. 

Mr. Chairman and members of the Commission, i t ' s 

— comes as no su r p r i s e t o the members of the Commission 

and y o u r s e l f , Mr. Chairman, t h a t I have been somewhat 

c r i t i c a l of the process. Somewhat c r i t i c a l may be an 

understatement. 

CHAIRMAN FESMIRE: You mean the c i r c u s remark? 

THE WITNESS: Well, I thought t h a t the banging on 

the w a l l , they may be e r e c t i n g a t e n t . 

(Laughter) 

But I wanted t o ex p l a i n t h a t my comment about 

having a t e n t and having a r e a l c i r c u s i s based on r e a l 

f a c t s , and I t h i n k they're based on fou r or f i v e t h i n g s . 

F i r s t of a l l , i t ' s based on an October 15th, 

2005, op-ed t h a t you had i n the Albuquerque J o u r n a l , Mr. 

Chairman, t h a t b a s i c a l l y elaborated on your thought 

processes about p i t s and how water was being contaminated, 

but y e t you s i t here as an i m p a r t i a l judge. 

I t ' s based on the f a c t t h a t i n the c o f f e e room 

somebody dreamed up, a f t e r the task f o r c e , 100 miles t o a 

dis p o s a l f a c i l i t y . 

I t ' s based on the f a c t t h a t the r u l e had t o go 

over t o Colorado and suggest t h a t Colorado i s going t o 

allow our waste i n t o t h e i r s t a t e i n order t o f i n d another 

dis p o s a l f a c i l i t y . 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4672 

I t ' s based on the f a c t , as I s i t here 

p e r i o d i c a l l y through t h i s hearing, t h a t I watch employees 

of the OCD who have t e s t i f i e d s i t and openly give r e a l - t i m e 

questions and answers t o attorneys from the other side 

w h i l e our — wh i l e our expert witnesses are t e s t i f y i n g . 

And i t ' s based on the f a c t t h a t there's hundreds 

of p i t s i n New Mexico t h a t are l i n e d and t h a t you're going 

t o suggest t h a t they have t o take — t o u n l i n e d p i t s . 

Now, I — you know, and then a l l of a sudden we 

have c i r c u s groupies out f r o n t , s e l l i n g a r t s and c r a f t s . 

I ' d say we have a r e a l c i r c u s . 

Our concern would be t h a t the r u l e i s one si z e 

f i t s a l l . And one size doesn't f i t a l l . When you go t o 

the northwest area and you go t o the southeast area you 

f i n d a b i g d i f f e r e n c e . The thought process of doing a r i s k 

a n a l y s i s of depth t o groundwater and the amount of 

c h l o r i d e s , I b e l i e v e , i s based on science. 

We ask t h a t there be a demonstrated need when you 

consider t h i s r u l e , t h a t you don't allow unproven reasons, 

and t h a t you base i t on science. 

The l a t e Senator from the State of New York used 

t o say, Everybody's e n t i t l e d t o t h e i r o p i n i o n , but they're 

not e n t i t l e d t o t h e i r own f a c t s . 

And I would add t o t h a t and say, I don't t h i n k 

you're e n t i t l e d t o your, I n my p r o f e s s i o n a l judgment, i n 
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l i e u of s c i e n t i f i c f a c t s . And I t h i n k t h a t ' s what we've 

heard here. 

We look a t one p a r t of the r u l e t h a t c a l l s f o r a 

cleanup of 250 m i l l i g r a m s per kilogram of s o i l under the 

p i t . And y e t when we ask we're t o l d , That's not the 

cleanup, t h a t ' s j u s t the p o i n t t h a t you have t o c a l l us. 

But y e t i n the l a s t s i x weeks i n southeastern New 

Mexico a company has had t o clean up f i v e p i t s , and I've 

been t o l d t h a t I have exaggerated my comments of $150,000 

t o $2 00,000 f o r cleanup, t h a t i n f a c t i t may be less than 

$50,000. The a c t u a l b i l l s t h a t I have here w i l l show you 

t h a t i n the Central Vacuum U n i t , which everybody i s 

f a m i l i a r w i t h i n southeastern New Mexico, one p i t cleanup 

w i t h i n the l a s t two months, $259,000. The second, 

$242,000. The t h i r d , $250,000. The f o u r t h , $230,000. The 

f i f t h , $250,000. 

Understanding t h a t these are legacy p i t s , these 

p i t s were already cleaned up and closed w i t h the approval 

of the OCD. But now the OCD i s demanding, before t h i s r u l e 

i s even adopted, much l i k e the op-ed two years ago, of 

saying 2 50 m i l l i g r a m s per kilogram i s the cleanup l e v e l . 

We'd suggest 5000 i s a good cleanup l e v e l . Why 

do I base t h a t on there? Your r u l e would allow deep-trench 

b u r i a l w i t h 5000 m i l l i g r a m s per kilogram of c h l o r i d e s , 

deeper i n the s o i l than what under the p i t would allow. 
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Again, we don't believe t h a t there's any science. 

I've heard many times here, and i n testimony i n f r o n t of 

the L e g i s l a t u r e , an unknown company has spent $10 m i l l i o n 

t o clean up a mess i n Hobbs. Westgate a d d i t i o n , t h a t ' s 

what we keep hearing, and everybody keeps p o i n t i n g t o t h a t 

as some other reason why we need a new r u l e . 

Let me, i f I may, Mr. Chairman, read from the 

Saturday, t h i s past Saturday, December 8th's Hobbs News-

Sun: A f t e r an hour and a h a l f of d e l i b e r a t i o n , the 12-

member j u r y found S h e l l O i l Company was not responsible f o r 

any of the medical conditions or property damage claimed by 

the nine p l a i n t i f f s . The j u r o r s were asked t o decide i f 

S h e l l had been negligent i n the use of the land. The 

answer i s no. I f i t had been n e g l i g e n t , r e s u l t e d i n the 

P l a i n t i f f s ' h e a l t h problems. The answer i s no. Did i t 

cause property damage? The answer i s no. 

The j u r y was also asked t o f i n d i f S h e l l had 

created a p u b l i c nuisance due t o t h e i r operations and 

cleanup i n the neighborhood and i f S h e l l had trespassed on 

the p l a i n t i f f s * property. The answer i s no. 

The p l a i n t i f f s asked f o r $120 m i l l i o n , and what 

the p l a i n t i f f s got was a b i g attorney's b i l l , 12 t o 

nothing, an hour and a h a l f . 

I t h i n k t h a t what we're t a l k i n g about i s , l e t ' s 

t a l k about sound science and common sense and not about 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4675 

unproven reasons and not about i n my p r o f e s s i o n a l judgment. 

Mr. Chairman and members of the Commission, I ' l l 

c lose w i t h the thought process t h a t the o i l and gas 

in d u s t r y does not care f o r the environment, f o r the q u a l i t y 

of water or the a i r t h a t we breathe i n New Mexico i s a 

f a l l a c y . 

The thought process t h a t some people would b r i n g 

t o t h i s t a b l e , t h a t the production of hydrocarbons i n t h i s 

s t a t e and the p r o t e c t i o n of the environment are mutually 

e x c l u s i v e , i s not t r u e . We have produced o i l and gas f o r 

90 years, over 90 years i n the State of New Mexico. I f we 

were rapi n g the land, damaging the water, p o l l u t i n g the 

a i r , we wouldn't be i n business today. But the f a c t s are, 

we're not. 

And the f a c t s are t h a t the present p i t r u l e has 

done a very good job of p r o t e c t i n g the groundwater i n the 

State of New Mexico and p r o t e c t i n g the h e a l t h of the 

c i t i z e n s of the State of New Mexico. And I would encourage 

the Commission t o r e l y on t h a t r u l e and not r e l y on a r u l e 

t h a t was w r i t t e n based on unproven reasons and not based on 

sound science, s c i e n t i f i c f a c t . 

I appreciate the op p o r t u n i t y t o v i s i t w i t h the 

Commission, Mr. Chairman. 

CHAIRMAN FESMIRE: Are there any questions of 

t h i s witness? 
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MR. BROOKS: No, your Honor. 

MR. JANTZ: None, your Honor. 

CHAIRMAN FESMIRE: Commissioner Bailey? 

COMMISSIONER BAILEY: None. 

CHAIRMAN FESMIRE: Commissioner Olson? 

COMMISSIONER OLSON: I j u s t have a question. 

EXAMINATION 

BY COMMISSIONER OLSON: 

Q. You're — f i r s t when you mentioned the S h e l l 

Westgate case, you're not saying t h a t there weren't t h r e a t s 

t o p u b l i c h e a l t h a t t h a t s i t e , were you? 

A. Mr. Chairman, Commissioner Olson, what I'm saying 

i s t h a t the j u r y found t h a t there was no negligence on the 

p a r t of the o i l company and t h a t t h e i r a c t i o n s d i d not 

cause any perceived h e a l t h problems or r i s k s . 

Q. But t h a t ' s j u s t t o the re s i d e n t s t h a t weren't 

l i v i n g on top of the p i t s ; i s n ' t t h a t c o r r e c t ? 

A. No, s i r . One of the — several of the p l a i n t i f f s 

l i v e d r i g h t on top of the p i t s , and one of the p l a i n t i f f s , 

i n f a c t , had — t h e i r house had t o be knocked down. 

Q. A c t u a l l y , several r e s i d e n t s have been bought out 

by S h e l l , e s s e n t i a l l y , f o r t h e i r l o t s , r i g h t ? 

A. I thought t h a t you were r e f e r r i n g t o the a r t i c l e 

t h a t I read t o — Yes, several d i d . But one p l a i n t i f f i n 

p a r t i c u l a r , I t h i n k t h a t you had i n t i m a t e d t h a t maybe t h a t 
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they hadn't l i v e d by the p i t s or on the p i t s , but they had 

i n f a c t . 

Q. And one of those had high l e v e l s of vapors under 

the slab. I t wasn't p a r t of t h i s s u i t , so there — I j u s t 

wanted t o make sure t h a t you weren't saying t h a t t h e r e 

wasn't some type of t h r e a t t o p u b l i c h e a l t h from people 

t h a t l i v e d over those p i t s . S h e l l — 

A. Not — 

Q. S h e l l seemed t o b e l i e v e so and bought them out, 

they reached settlements w i t h them. 

A. The j u r y d i d n ' t seem t o b e l i e v e so w i t h these 

nine p l a i n t i f f s . 

Q. But most of those p l a i n t i f f s d i d n ' t l i v e over the 

p i t s , most of them l i v e d adjacent t o the p i t s ? 

A. I don't believe t h a t t h a t ' s a f a i r statement, 

Commissioner. 

Q. Okay. And I guess you were mentioning t h a t we — 

you should leave the c u r r e n t r u l e as i t i s . And I've heard 

a l o t of testimony from i n d u s t r y witnesses t a l k i n g about we 

should be using r e a l - w o r l d data. But t h e r e i s n ' t much 

r e a l - w o r l d data on groundwater c o n d i t i o n s around d r i l l i n g 

p i t s , c o r r e c t ? 

A. I b e l i e v e t h a t there's a l o t of r e a l - w o r l d data 

on groundwater surrounding d r i l l i n g p i t s . 

Q. Well, we've only had 10 cases presented t o us 
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here of loo k i n g a t groundwater c o n d i t i o n s around d r i l l i n g 

p i t s , and t h a t was ones t h a t were presented by the D i v i s i o n 

as having contamination out on a l i m i t e d set t h a t ' s been 

looked a t , but I haven't seen any groundwater program t h a t 

was submitted — t h a t came here as a p a r t of r e a l - w o r l d 

data from i n d u s t r y , 

A. Mr. Commissioner, I t h i n k i n d u s t r y stands on i t s 

90-year h i s t o r y . That's probably r e a l - w o r l d data. 

Q. And i f my t e s t - — testimony t h a t came up from 

i n d u s t r y members i s t h a t nobody's looked a t groundwater 

c o n d i t i o n s around d r i l l i n g p i t s — 

A. I don't — I was not here f o r t h a t testimony, but 

I would suggest t h a t i f someone suggested t h a t nobody has 

looked a t groundwater or ground d r i l l i n g p i t s , then i t ' s 

probably not a — probably t o t a l l y a f a c t u a l statement. 

Q. Well, I guess j u s t one l a s t question. So i f an 

operator i s disposing of wastes w i t h water contaminants, 

who has the burden of proof t o show t h a t i t ' s not a t h r e a t 

t o groundwater? 

A. Mr. Chairman and Commissioner, t h a t would be 

outside of my realm of — or not my e x p e r t i s e , or some 

would suggest — someone would suggest I don't have 

e x p e r t i s e , but I would lack e x p e r t i s e i n t h a t area t o 

answer t h a t . 

COMMISSIONER OLSON: Okay, t h a t ' s a l l I have. 
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EXAMINATION 

BY MR. FESMIRE: 

Q. Mr. Gallagher, you said a company has j u s t spent 

a m i l l i o n d o l l a r s or more t o clean up f i v e p i t s i n the 

Central Vacuum Unit? 

A. Several of those i n the Central Vacuum U n i t . 

Q. And who was t h a t company? 

A. I'm not a t l i b e r t y t o suggest t h a t a t t h i s 

hearing. I t h i n k you could ask your own employees, Mr. 

Chairman. 

Q. Okay, why d i d they clean up the p i t s ? 

A. They were t o l d they had t o , t o a l e v e l of 250 

m i l l i g r a m s per kilogram. 

Q. Do you know who t o l d them t h a t ? 

A. I do not. 

Q. Do you know out of what o f f i c e t h a t came? Out of 

the Central Vacuum U n i t , i t would be out of the Hobbs 

o f f i c e , r i g h t ? 

A. I wouldn't know t h a t . I would imagine i t ' s the 

r e g u l a t o r y a u t h o r i t y over o i l and gas i n the State of New 

Mexico. 

Q. Well, i f I'm going t o t r a c k i t down I need t o 

know who d i d what. So you won't t e l l me what the company 

i s and you won't t e l l me who said i t , who t o l d them t o do 

i t . Can you — I s there anything else you can t e l l me 
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about i t ? 

A. I t h i n k you'd have t o t a l k t o the people who t o l d 

them t o do i t . 

Q. Well, Mr. Gallagher, you won't t e l l me who t h a t 

i s . 

A. Well, I don't know who i t i s , Mr. Chairman. I 

t h i n k you'd have t o ask your own employees who i t was, 

because obviously a company d i d n ' t spend a m i l l i o n d o l l a r s 

t o clean up f i v e p i t s j u s t because — 

Q. Just — 

A. — you know, they had a l o t of money before the 

end of the year t o spend. 

Q. Just some dude, huh? 

A. Yeah, I — you know — 

(Laughter) 

A. I don't t h i n k t h a t I would c a l l him some dude. 

CHAIRMAN FESMIRE: Thank you very much, Mr. 

Gallagher. 

With t h a t , w e ' l l break f o r lunch and reconvene — 

we're going t o have a long lunch so t h a t the f o l k s can get 

ready t o do t h e i r c l o s i n g statements, so w e ' l l reconvene a t 

two o'clock. 

I'm assuming, Mr. Hiser, you won't take very long 

i n your r e d i r e c t ? 

MR. HISER: I have somewhere between t h r e e and 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4681 

f i v e questions. 

CHAIRMAN FESMIRE: Okay, w e ' l l see you a l l back 

here a t two o'clock. 

(Thereupon, noon recess was taken a t 12:00 noon.) 

(The f o l l o w i n g proceedings had a t 2:05 p.m.) 

CHAIRMAN FESMIRE: Let's go back on the record. 

The record should r e f l e c t t h a t t h i s i s a 

c o n t i n u a t i o n of Case Number 14,015, t h a t a l l t h r e e 

Commissioners are present, we t h e r e f o r e have a quorum. 

We've reconvened a f t e r lunch on Monday, December 

10th, 2007. 

I b e l i e v e , Mr. Hiser, you were about t o begin 

your r e d i r e c t of Dr. Stephens? 

MR. HISER: That i s c o r r e c t , Mr. Chairman. 

Dr. Stephens, i f you could take the c h a i r , 

please. 

CHAIRMAN FESMIRE: And Dr. Stephens, you remember 

you've been p r e v i o u s l y sworn i n t h i s case. 

DR. STEPHENS: Yes, s i r . 

DANIEL B. STEPHENS (Resumed), 

the witness h e r e i n , having been p r e v i o u s l y d u l y sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

REDIRECT EXAMINATION 

BY MR. HISER: 

Q. Now Dr. Stephens, there was a l i t t l e b i t of 
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discussion between you and Commissioner Olson t h a t r e l a t e d 

t o depth t o groundwater and the b e n e f i t s of 50-foot versus 

100-foot depth t o groundwater. 

I n your opinion, i s there any b e n e f i t t h a t the 

Commission would — any s u b s t a n t i a l b e n e f i t t h a t the 

Commission would derive from looking a t a 100-foot depth t o 

groundwater, as opposed t o the 50-foot? 

A. I wouldn't t h i n k so. 

Q. And why i s that? 

A. I t h i n k the depth t o — the depth t o water i s not 

a very s e n s i t i v e parameter i n terms of impacts t o 

groundwater. I've worked at s i t e s throughout the country 

where th e r e are 400-foot and 4-foot and 40-foot depths t o 

water, a l l of which have contamination, and the approaches 

t h a t are t r a d i t i o n a l l y taken, most r e g u l a t o r y environments 

are the same ones t h a t we've applied i n which you have a 

one-dimensional v e r t i c a l flow of water, beneath i t a waste 

source, be i t p i t , pond or lagoon, l a n d f i l l or whatever. 

And t h a t one-dimensional f l o w sustained by a 

n a t u r a l f l u x of water from recharge, f o r example, w i l l j u s t 

continue t o d r i v e mass downward. I t ' s only a question of 

time before t h a t mass gets t o the water t a b l e . And the 

concentrations t h a t you w i l l see, t h a t you see, i n the one-

dimensional sense, are the same whether the water t a b l e i s 

a t 50 f e e t or at 100 f e e t . I t ' s only delayed i n time. 
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That's the most conservative perspective. Otherwise, you 

know, a p p l i c a n t s or nonregulatory p a r t i e s would want mass 

t o be spread out over very large areas, absorbed i n t o the 

s o i l s and never get t o the water t a b l e . 

So the t r a d i t i o n a l r e g u l a t o r y approach, i n my 

experience, i s t o co n s t r a i n the m i g r a t i o n t o be one-

dimensional downward, and t h a t ' s the most conservative 

approach. And i n t h a t approach, conceptually, the depth t o 

water t a b l e i s not a f a c t o r . 

Q. And you bel i e v e , based on the modeling and your 

general experience i n New Mexico and some of the cleanups 

t h a t you've done, t h a t 50 f o o t would be a r e l a t i v e l y 

p r o t e c t i v e l e v e l — 

A. Yes, I — 

Q. — here f o r the state? 

A. — I would t h i n k so. 

MR. HISER: That's a l l my questions. 

CHAIRMAN FESMIRE: I s there any r e d i r e c t on t h a t 

subject? 

MR. BROOKS: No, your Honor. 

MR. JANTZ: No, Mr. Chairman. 

CHAIRMAN FESMIRE: Commissioners? 

COMMISSIONER BAILEY: No. 

CHAIRMAN FESMIRE: Okay. Thank you very much, 

Doctor. 
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With t h a t I'm assuming t h a t the i n d u s t r y 

committee closes? 

MR. HISER: We are prepared f o r c l o s i n g , Mr. 

Chairman. 

CHAIRMAN FESMIRE: Okay. The way I was planning 

on doing i t was l e t t i n g the proponent give t h e i r c l o s i n g 

statement f i r s t , then everybody else, and then the 

proponent have a short time f o r r e b u t t a l a t the end. I s 

t h a t acceptable t o everybody? 

MR. HISER: Yes, s i r . 

CHAIRMAN FESMIRE: Okay. Mr. Brooks, are you 

ready? 

MR. BROOKS: Yes, I believe so. Mr. von Gonten 

i s going t o help me w i t h some e x h i b i t s . 

CHAIRMAN FESMIRE: And whi l e I'm not going t o 

c o n s t r a i n your time, I am going t o remind you t h a t you said 

30 t o 45 minutes, and I'm going t o get r e a l — 

MR. BROOKS: I'm aware of t h a t — 

CHAIRMAN FESMIRE: — r e a l vigorous — 

MR. BROOKS: — Mr. Chairman — 

CHAIRMAN FESMIRE: — about reminding you towards 

the end. 

MR. BROOKS: — so I s h a l l be watching the clock. 

CHAIRMAN FESMIRE: And Commissioner B a i l e y 

reminds me t h a t four o'clock would be a good time t o leave 
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t o get home before the roads freeze up. 

MR. VON GONTEN: David, do you want 16 f i r s t ? 

MR. BROOKS: I'm not g u i t e ready. I t h i n k I'm 

going t o make some i n t r o d u c t o r y remarks, and then I ' l l — 

MR. HISER: Oh, t h a t reminds me — 

MR. CARR: Yes, move your ex- — 

MR. HISER: — I need t o move my E x h i b i t , which 

would be Rebuttal E x h i b i t 12, which i s Dr. Stephens' 

s l i d e s . 

CHAIRMAN FESMIRE: Okay. I s there any o b j e c t i o n 

t o t he admission of Rebuttal E x h i b i t — i n d u s t r y committee 

Rebuttal E x h i b i t 12? 

MR. BROOKS: None, your Honor. 

MR. JANTZ: None. 

CHAIRMAN FESMIRE: Okay, Rebuttal E x h i b i t 12 from 

the i n d u s t r y committee w i l l be admitted, a l l 42 pages of 

i t . 

MR. HISER: Let the record r e f l e c t i t ' s s h o r t e r 

than i t was. 

MR. BROOKS: May i t please the Commission? 

CHAIRMAN FESMIRE: Mr. Brooks? 

MR. BROOKS: As Mr. Gallagher was addressing you 

before lunch, I pondered somewhat what my r o l e might be, 

and I'11 have t o admit t h a t during the course of t h i s 

proceeding when I have been constrained t o cross-examine 
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witnesses about e x h i b i t s t h a t have a l l kinds of l i t t l e 

markings on them t h a t I can't even t h i n k of a way t o 

a r t i c u l a t e because I don't know the Greek alphabet, I f e l t 

l i k e perhaps I'm the trapeze a r t i s t . But perhaps i n the 

next 30 t o 45 minutes, you w i l l conclude I'm the clown. We 

s h a l l see. 

Honorable Commissioners, i t would be presumptuous 

of me as an attor n e y t o attempt a conventional summation of 

evidence t h a t i s p r i m a r i l y t e c h n i c a l and p r i m a r i l y 

abstruse, from my perspective, i n the f i e l d s of geology, 

engineering and hydrology and t o argue my conclusions t o a 

g e o l o g i s t , an engineer and a h y d r o l o g i s t . Nevertheless, as 

a lawyer I do f e e l t h a t I am obliged t o p o i n t out some 

t h i n g s , a few t h i n g s , i n the evidence t h a t I b e l i e v e are 

very t e l l i n g i n t h i s case. And when I have done t h a t , I 

w i l l comment b r i e f l y on some l e g a l c o n s i d e r a t i o n s t h a t I 

be l i e v e p o i n t the d i r e c t i o n i n which the Commission should 

go i n t h i s matter. 

At t h i s p o i n t , Mr. von Gonten, i f you would be 

k i n d enough t o b r i n g up E x h i b i t Number 16, the p o r t i o n of 

E x h i b i t Number 16 which I r e f e r t o . 

E x h i b i t Number 16 i s the summary of the OCD's 

r e s u l t s from i t s examination of p i t s . And i t ' s a summary 

t h a t ' s 4 0 pages long, but I have brought up f o r your 

c o n s i d e r a t i o n the p a r t t h a t I t h i n k i s most p e r t i n e n t t o 
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your considerations. 

I f you w i l l go t o the next page, Mr. von Gonten, 

page 34, you w i l l n o t i c e i n the box t h a t the OCD concluded 

t h a t e i g h t c o n s t i t u e n t s exceed the NMED s o i l screening 

l e v e l s , and 2 5 c o n s t i t u e n t s exceed NMED's s o i l screening 

l e v e l s f o r p r o t e c t i o n f o r groundwater. 

Now, you have heard a great deal of dis c u s s i o n 

and argument about whether or not p i t contents present a 

hazard t o the environment. But i t i s q u i t e c l e a r from t h i s 

e x h i b i t t h a t the OCD's — t h a t the OCD has e s t a b l i s h e d 

through i t s sampling program t h a t p i t contents, randomly 

sel e c t e d and brought t o your a t t e n t i o n from sources not 

picked f o r t h e i r p a r t i c u l a r environmental s i n s do exceed 

e s t a b l i s h e d standards i n terms of the existence of several 

recognized p o l l u t a n t s . 

Well, Dr. Thomas the other day attempted t o 

t r i v i a l i z e t h i s proceeding by saying i t was about nothing 

but the odor and t a s t e of water. Let us assume t h a t Dr. 

Thomas i s c o r r e c t . The odor and t a s t e of water are t h i n g s 

t h a t people t h a t l i v e i n the country are very concerned 

about, as I am very w e l l of from a p a r t i c u l a r experience 

which I won't r e c i t e because I'm not here t o t e l l war 

s t o r i e s , but v o i r - d i r e ' i n g a j u r y when I was defending an 

o i l company i n a s a l t w a t e r - p o l l u t i o n case, and I heard some 

i n t e r e s t i n g s t o r i e s on the subject of odor and t a s t e of 
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groundwater. 

I t i s a v a l i d concern. Aesthetics i s p a r t of the 

environment. There does not have t o be — there do not 

have t o be any dead bodies f o r t h i s Commission t o be 

concerned. 

But even i f we needed t o b r i n g our concern t o a 

higher l e v e l , our evidence has done so. 

I f you would go back- t o the immediately preceding 

s l i d e , please, Mr. von Gonten. 

I f you look a t a l e v e l t h a t i s not i n red t h e r e , 

the c h l o r i d e l e v e l — i t i s one, two, t h r e e , f o u r , f i v e — 

s i x t h l i n e down under 23, general chemistry analytes. You 

w i l l note t h a t i n southeastern New Mexico the p i t sampling 

detected concentrations i n the waste as high as 226,000 

p a r t s per m i l l i o n , or almost 25-percent s a l t . And the 

i n d u s t r y committee's sampling detected concentrations as 

high as 420,000, or above 40-percent s a l t . 

Now the d i f f e r e n c e between these two probably 

doesn't make a great deal of d i f f e r e n c e , because i t ' s my 

understanding t h a t the s o l u b i l i t y l i m i t s of sodium c h l o r i d e 

and water come i n t o play somewhere i n between those 

numbers. 

But we are not t a l k i n g small numbers. We are 

t a l k i n g numbers t h a t , even a l l o w i n g f o r s t a b i l i z a t i o n , and 

even a l l o w i n g f o r a t t e n u a t i o n during the m i g r a t i o n t o 
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groundwater, are going t o r e s u l t — or could r e s u l t , could 

w e l l r e s u l t i n c h l o r i d e concentrations i n groundwater i n 

the range of 5000 t o 10,000 pa r t s per m i l l i o n , or even 

more, which could make the groundwater source unusable f o r 

a great many purposes, I would say f o r many i f not most 

purposes. 

What I'm saying i s , I'm not going t o t e l l you 

what the s p e c i f i c r i s k s are — I'm not a t o x i c o l o g i s t l i k e 

Dr. Thomas — but I'm going t o t e l l you t h a t t hey're not 

minimal, t h a t they are not t r i v i a l , and t h i s Commission 

should not t r e a t t h i s proceeding as i f i t were t r i v i a l , and 

I know you w i l l not. 

Now I want t o say something about what we have 

shown i s p r o t e c t i v e . I want t o t a l k b r i e f l y about 

p r o t e c t i v e l e v e l . Now t h a t i s ki n d of a term t h a t I t h i n k 

I coined, along w i t h the able assistance of Mr. Hansen 

dur i n g h i s r e b u t t a l the other day, but we were attempting 

t o i n t e r p r e t Dr. Stephens's work. 

Well, i t i n t e r e s t s me t h a t Dr. Stephens f u r n i s h e d 

us w i t h a new e x h i b i t t h i s morning. There's a l o t of s t u f f 

i n t h i s new e x h i b i t , but I want t o c a l l your a t t e n t i o n t o a 

page — and I have before me Chief Price's s e t , not my own 

on which I marked page numbers, and t h i s i s not numbered, 

but t h i s i s the page t h a t says t h a t , Our approach deals 

w i t h t r e a t e d waste. 
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CHAIRMAN FESMIRE: I t ' s page 30. 

MR. BROOKS: Page 30. 

Honorable Commissioners, unless I'm missing 

something, Dr. Stephens has now t o l d us by h i s c h a r t on 

page 3 0 t h a t Mr. Hansen was ab s o l u t e l y r i g h t about what Dr. 

Stephens was saying, t h a t i f you measure c h l o r i d e 

concentrations by t a k i n g an SPLP t e s t , leachate t e s t , from 

t r e a t e d waste — t h a t i s , from s t a b i l i z e d waste — t h a t the 

app r o p r i a t e l e v e l i s 1240 m i l l i g r a m s per l i t e r and not 

3500. And t h a t i s my understanding of t h a t e x h i b i t , t h a t 

regardless of the l e v e l of s t a b i l i z a t i o n , 1240 i s what we 

need t o be loo k i n g a t . 

I f we accept Dr. Stephens's work. But we do not 

accept Dr. Stephens's work. We're r e l y i n g on the e x p e r t i s e 

of Mr. Hansen. 

And you know, models are not p r e c i s i o n t o o l s . I 

don't know much about them. Mr. Hansen, Dr. Stephens, 

Commissioner Olson, they work w i t h these t h i n g s , Chief 

P r i c e , work w i t h these t h i n g s day i n and day out. They 

know a l l t h ere i s t o be known about these t h i n g s . 

But what I gather from t h e i r testimony, and from 

t a l k i n g and working w i t h modelers i n the course of my work 

w i t h the D i v i s i o n , i s t h a t modeling i s not a pr e c i s e 

science. I t has wide v a r i a t i o n s i n r e s u l t s . And t o get a 

c l e a r p i c t u r e , you have t o look a t what d i f f e r e n t people 
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come up w i t h , w i t h d i f f e r e n t c r e d i b l e assumptions. 

So l e t us look at where we would be w i t h 

p r o t e c t i v e l e v e l i f we r e l i e d . o n Mr. Hansen r a t h e r than Dr. 

Stephens. 

I f you would b r i n g up, please, E x h i b i t Number 21. 

Ed Hansen d i d a series of graphs t r a c i n g h i s 

r e s u l t s from h i s model. And what he was attempting t o do 

was show time, and t h a t ' s why these are graphed c h l o r i d e 

c o n c e n t r a t i o n versus time. 

But i f you compare Mr. Hansen's graphs one w i t h 

another, I t h i n k you w i l l see a p i c t u r e of where the 

p r o t e c t i v e l e v e l , assuming a good l i n e r , would be i f Mr. 

Hansen's work i s t o be accepted. 

You w i l l note on t h i s f i r s t graph t h a t he has a 

v e r t i c a l — a h o r i z o n t a l l i n e , a bold h o r i z o n t a l p ink l i n e 

— i t ' s pink on t h i s copy — t h a t represents the 

groundwater standard. And you w i l l note t h a t under h i s 

modeling, the p o l l u t i o n peaks — and t h i s i s a l i n e - — 

t h i s i s an a r i t h m e t i c graph, not a l o g a r i t h m i c graph. I 

always get confused a b i t when you use l o g a r i t h m i c graphs, 

because lawyers don't understand them, but t h i s i s an 

a r i t h m e t i c graph. And you w i l l note t h a t w i t h a good l i n e r 

t h e r e i s a peak somewhere around 500 m i l l i g r a m s per 

kilogram on t h a t graph. 

Now i f y o u ' l l go t o the next graph, please. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4692 

You remember the l a s t graph was a t 10,000, and 

t h i s graph you can see a l i t t l e more c l e a r l y t h a t t h a t peak 

i s going t o come i n somewhere around — i t looks l i k e about 

3000 m i l l i g r a m s per kilogram, the peak of the green l i n e . 

Go back t o the l a s t graph, i f you would be so 

k i n d . 

And the l a s t graph — I was probably being a 

l i t t l e s t i n g y i n saying 500. I t looks more l i k e 600 or 700 

maybe. 

Now, i f you would go on t o the — and then go on 

t o the next graph. 

I f you look at t h i s graph of 100,000, you w i l l 

see the shape i s — or the r e l a t i v e p o s i t i o n of the graph 

on the char t i s almost the same as on the 10,000, but the 

numbers on the Y axis are 10 times as b i g . 

What I'm suggesting i s t h a t t h i s peak t r a c e s more 

or less a l i n e a r f u n c t i o n . And i t ' s going t o come i n 

somewhere around — your peak i s going t o come i n somewhere 

around — i f you go back — i f you t r a c e i t back t o the 

l e v e l where the peak w i l l h i t the pink l i n e , i t ' s going t o 

be somewhere around 200 t o 300 m i l l i g r a m s per kilogram, 

r a t h e r than — I'm sor r y , somewhere around 3000 t o 5000 

m i l l i g r a m s per kilogram, which reduced t o a 2 0 - t o - l -

d i l u t i o n leachate t e s t i s going t o be i n the range of 2 00, 

250 m i l l i g r a m s per kilogram, and not 1240 as Dr. Stephens' 
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r e s u l t s would suggest. 

Now I b r i n g t h i s up p a r t l y t o show t h a t there's a 

great variance i n the modeling, which your Honors, w i t h 

your much greater expertise than I w i l l ever acquire about 

these matters, can evaluate. 

But I want t o p o i n t out another t h i n g which i s 

very s i g n i f i c a n t , i n my judgment, i n e v a l u a t i n g these 

r e s u l t s . 

The biggest d i f f e r e n c e — F i r s t of a l l , there's a 

b i g d i f f e r e n c e i n the mixing zone, and I t h i n k Commissioner 

Olson's questions suggested t h a t perhaps i f you use a 

mixing zone — t o the extent I understood them, which I 

r e a l l y d i d n ' t , but i t seemed t o me t o suggest t h a t perhaps 

i f you use a mixing zone s i m i l a r t o what Mr. Hansen's model 

used, r a t h e r than what Dr. Stephens used, t h a t the r e s u l t s 

are much close r t o coordinate than you might t h i n k . 

But a b i g d i f f e r e n c e was the use of the 

i n f i l t r a t i o n r a t e , and t h a t was debated and debated and 

debated throughout t h i s proceeding. But one d i f f e r e n c e 

t h a t ' s not subject t o debate i s t h a t Dr. Stephens based h i s 

modeling on an average, and Mr. Hansen based h i s modeling 

of the i n f i l t r a t i o n r a t e on weather data which was selected 

t o be a conservative worst-case scenario. 

Now i f you use an average f o r purposes of 

r e g u l a t i o n , i f your object i s t o p o l l u t e up t o the standard 
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— and I ' l l say more about t h a t , because the whole idea of 

a p r o t e c t i v e l e v e l i s , you have p o l l u t i o n up t o the 

standard. As long as you don't get above 250 m i l l i g r a m s 

per kilogram c h l o r i d e i n your groundwater, i t ' s okay. 

Even i f you're doing t h i s p o l l u t e - u p - t o - t h e -

standard approach, and you base your computations of what 

w i l l p o l l u t e up t o the standard on an average, then i t 

seems t o me t h a t about h a l f the time you're going t o be 

p o l l u t i n g above the standard. And Dr. Stephens s a i d — i f 

you r e c a l l what he said t h i s morning, he sai d , Well, the 

i n f i l t r a t i o n r a t e doesn't vary a l l t h a t much. How much i t 

w i l l — over time, how much i t w i l l vary over the next 1000 

years, or how we w i l l know how much i t w i l l vary over the 

next 1000 years I w i l l leave t o you a l l t o speculate about. 

But he conceded t h a t i t could very over place. 

And the ch a r t which Dr. Stephens put i n evidence — i f you 

can f i n d i t , Chief Price — no, the one w i t h the map, w i t h 

the c l i m a t e contours l i n e s on i t — t h a t shows t h a t t h e r e 

are s u b s t a n t i a l , very s u b s t a n t i a l d i f f e r e n c e s i n 

p r e c i p i t a t i o n across the San Juan Basin — 

CHAIRMAN FESMIRE: That's 16, Mr. Brooks. 

MR. BROOKS: — and i t i s q u i t e reasonable t o 

assume t h a t those d i f f e r e n c e s i n p r e c i p i t a t i o n equate t o 

d i f f e r e n c e s i n i n f i l t r a t i o n r a t e , from one side of the San 

Juan Basin a t around 20 inches per year t o the — way o f f 
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on the r e s e r v a t i o n at around 6 or 7 inches per year. 

Well, I w i l l concede Dr. Stephens used h i s 

average c o r r e c t l y i n the case of San Juan Basin. 

I n the case of the Permian Basin, however, Dr. 

Stephens fudged i t a b i t , i n my op i n i o n , because h i s s l i d e , 

number 14 i n E x h i b i t Number 2 t h a t was introduced i n h i s 

o r i g i n a l testimony, shows two instances of st u d i e s 

i n v o l v i n g the Ogallala a q u i f e r . And the Oga l l a l a a q u i f e r 

i s not a t r i v i a l , unimportant t h i n g i n New Mexico. 

His studies f o r the Ogallala a q u i f e r t h a t he 

quoted, one gave a range of 3.2 — a recharge r a t e from 3.2 

t o 16.9. The other one gave a range of 9.6. And those are 

the two i n New Mexico. There's a t h i r d one but i t ' s i n 

Texas, and we don't know e x a c t l y where i n Texas. 

Those two — Now I ' l l be f a i r t o Dr. Stephens. 

He explained t h a t those studies were an average over the 

a q u i f e r and t h a t they included areas i n which p i t s would 

not be allowed under our r u l e s , i n which the recharge r a t e 

would be higher. 

But t h a t , i n my opinion, does not j u s t i f y Dr. 

Stephens' use f o r the Permian Basin of a recharge r a t e 

lower than the lowest of the lower two st u d i e s t h a t he 

c i t e s . I n other words, he says study one, 3.2 t o 16.9. 

Study two gives one f i g u r e of 9.6, and Dr. Stephens uses 

2.5. 
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Okay, back t o what I said about averages. The 

use of an average i n a r u l e designed t o r e g u l a t e on the 

basis of a p r o t e c t i v e l e v e l n e c e s s a r i l y means t h a t there 

w i l l be some p o l l u t i o n allowed under the r u l e , some 

p o l l u t i o n i n excess of standards. 

So l e t ' s t a l k about p o l l u t i o n i n excess of 

standards, versus prevention — p o l l u t i o n p r e v e n t i o n . 

Now I t h i n k you a l l know what my f e e l i n g i s about 

the Water Q u a l i t y Act and i t s a p p l i c a b i l i t y t o the OCD, 

which i s t h a t I believe t h a t i t ' s not, except when we're 

r e g u l a t i n g under i t f o r downstream f a c i l i t i e s only. 

But the Water Q u a l i t y Act nevertheless evidences 

the L e g i s l a t u r e ' s , which i s i n accordance w i t h the US 

Congress's, p o l i c y perspective on p o l l u t i o n , and i t i s not 

one t h a t new sources should be allowed t o p o l l u t e e x i s t i n g 

resources up t o standard. The Water Q u a l i t y Act 

s p e c i f i c a l l y provides t h a t i n p e r m i t t i n g new sources, the 

Water Q u a l i t y Control Commission w i l l , i f f e a s i b l e , 

e s t a b l i s h a no-new-discharge standard. 

I f we were t o set our s i g h t s not a t a p r o t e c t i v e 

l e v e l t h a t would permit water t o be p o l l u t e d up t o 250 

m i l l i g r a m s per kilogram, but r a t h e r a t a l e v e l which would 

prevent f u t u r e p o l l u t i o n from o i l and gas sources — and 

remember, i f the o i l and gas i n d u s t r y i s allowed t o p o l l u t e 

up t o standards why can't the d a i r y i n d u s t r y come i n and 
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also request t o p o l l u t e up t o standards, and whatever 

i n d u s t r i e s there are i n southeastern and northwestern New 

Mexico come i n and say they get t o p o l l u t e up t o standards? 

Well, anyway, t h a t aside, we would be l o o k i n g a t 

even lower numbers than Dr. Stephens's 124 0 m i l l i g r a m s per 

kilogram SPLP or what you — the much lower numbers t h a t 

you would derive from Mr. Hansen. 

Now there's an anomaly here t h a t you a l l may be 

wondering about, and t h a t i s , why are we arguing about t h i s 

when the D i v i s i o n has said t h a t we w i l l accept a treatment 

standard of 5000 p a r t s per m i l l i o n by SPLP t e s t ? And 

i n d u s t r y comes i n and says, Oh, but we want a lower 

standard, we want 3500. Sounds l i k e there's some k i n d of a 

disconnect here. 

Well, the disconnect i s — and i t should be q u i t e 

obvious — t h a t t h i s i s a standard f o r deep-trench b u r i a l , 

which b a s i c a l l y the r u l e t h a t we're proposing does not 

permit. I t only permits i t i f i t ' s outside of the 100-mile 

r a d i u s , and most of the production a c t i v i t y i n t h i s s t a t e 

w i l l be w i t h i n the 100-mile r a d i u s . 

The D i v i s i o n would not recommend, does not 

recommend, t h a t the Commission adopt a 5000-parts-per-

m i l l i o n leachate standard — c h l o r i d e — SPLP leachate 

standard f o r deep-trench b u r i a l , i f the Commission were t o 

decide t o adopt deep-trench b u r i a l as the r u l e , r a t h e r than 
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the r a t h e r unusual exception. And we suggest t h a t i f t h a t 

were t o happen, then the Commission should adopt not more 

than — c e r t a i n l y not more than the 1240 m i l l i g r a m s per 

kilogram t h a t emerges from Dr. Stephens's work, and almost 

c e r t a i n l y very considerably less than t h a t . 

Now l e t me t a l k a l i t t l e b i t about what i s a t 

issue here i n t h i s case, because I t h i n k there's one issue 

t h a t overrides a l l others. 

We've had a few c o l l a t e r a l issues. They l i k e 12-

m i l l i n e r s , we l i k e 2 0-mil l i n e r s . Not s u r p r i s i n g l y , the 

people who s e l l 12-mil l i n e r s l i k e them, the people who 

s e l l 20-mil l i n e r s l i k e 20-mil l i n e r s . 

Mr. Chavez's presentation gives you the evidence 

t h a t ' s a v a i l a b l e from the l i t e r a t u r e about the r e l a t i v e 

s t r e n g t h of those l i n e r s , but I would p o i n t out j u s t t h a t 

our experience from the d i s t r i c t s has shown t h a t t h e r e have 

been a l o t of l i n e r problems, t h a t the l i n e r s are not 

ho l d i n g up, and t h a t suggests t o an o l d country lawyer l i k e 

me, maybe we need a tougher l i n e r . 

But I don't t h i n k we would have been here f o r 

f i v e weeks over 12-mil and 20-mil l i n e r s . And I don't 

t h i n k we would have been here f o r f i v e weeks over the 250-

mil l i g r a m - p e r - k i l o g r a m d e l i n e a t i o n standard t h a t Mr. Pri c e 

t e s t i f i e d about, although t h a t ' s also a t issue. But the 

i n t e r e s t i n g t h i n g , there's no r e b u t t a l evidence, t h e r e i s 
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no c o n t r a r y evidence t o — nobody c o n t r a d i c t e d what Mr. 

Price s a i d about the need f o r t h a t standard or about the 

reasons why he explained why he d i d i t . I n f a c t , the only 

i n d u s t r y expert who touched on i t — and I f o r g e t , f r a n k l y , 

whether i t was Dr. Buchanan or Dr. Stephens, i t ' s been so 

long ago, but the only i n d u s t r y witness who commented on i t 

s a i d , yeah, t h a t ' s i n accordance w i t h h i s view of how 

c h l o r i d e s move, t h a t you would f i n d t h a t u n d u l a t i n g p r o f i l e 

t h a t Mr. Price t e s t i f i e d t o . 

And you know, there's not a whole l o t of other 

t h i n g s t h a t there are r e a l b i g issues about. An issue 

about landowner c o n t r o l — about landowner consent, and I 

prepared a b r i e f , as d i d the other counsel, and I r e a l l y 

haven't had the o p p o r t u n i t y since t h a t time, because we've 

been i n session a l l the time, t o study the o t h e r s ' b r i e f . 

I f I f i n d anything t h a t requires a r e p l y , I w i l l p e t i t i o n 

— s p e c i f i c a l l y p e t i t i o n the Commission t o a l l o w r e p l i e s . 

But so f a r , I haven't encountered anything of t h a t 

character. 

I r e s t on what I said i n my b r i e f , t h a t i t ' s not 

the Commission's f u n c t i o n t o decide whether the landowners 

have the r i g h t t o r e q u i r e t h e i r land t o be r e s t o r e d t o i t s 

o r i g i n a l c o n d i t i o n . The L e g i s l a t u r e made t h a t d e c i s i o n 

l a s t s p r i n g when i t enacted the Surface Owner P r o t e c t i o n 

Act, and the purpose of our making t h a t requirement i s t o 
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fo r c e those controversies t o the courts where they belong, 

and not t o the OCD where people l i k e t o l i t i g a t e t i t l e 

issues, as your Honors are very w e l l aware, because i t ' s 

f a s t e r and cheaper than the court system. 

Those th i n g s aside, there's not a whole l o t of 

controversy except dig-and-haul. You remember the 50 f e e t 

t o groundwater? Mr. Byrom t e s t i f i e d t h a t was consensus. 

Consensus, of course, t o the task f o r c e doesn't mean a l l of 

i n d u s t r y , but the i n d u s t r y committee i s not opposing i t . 

Lined p i t s , r e q u i r i n g a l l p i t s t o be l i n e d , 

i n d u s t r y committee i s not opposing i t . I'm not sure what 

IPANM's p o s i t i o n i s . Some of t h e i r witnesses t e s t i f i e d 

t h a t they p r e f e r r e d unlined p i t s , but they d i d n ' t — 

there's r e a l l y no t e c h n i c a l testimony t o support t h a t 

p o s i t i o n . 

So we're b a s i c a l l y here about dig-and-haul. 

Well, what has the D i v i s i o n shown i n support of 

dig-and-haul? 

We have shown t h a t these p i t s are going t o 

contaminate groundwater. Dr. Stephens admits t h a t they are 

going t o contaminate groundwater, not j u s t when i t ' s 

shallow but when i t ' s deep, i t ' s j u s t a question of time. 

Well, what the i n d u s t r y witnesses are saying, 

they're saying, Oh, but p i t s w i l l contaminate groundwater 

less than a f a i l e d l a n d f i l l . 
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Well, t h a t may be t r u e , i t may not be. We don't 

know. 

But the question i s , when you're t a l k i n g about 

r i s k , you have t o t h i n k about what you're going t o do next 

i f you guess t h i n g s wrong. 

And I don't know what's going t o happen, I don't 

have a very good c r y s t a l b a l l . But we have some testimony 

on the subject, and I r e a l l y don't t h i n k t h a t testimony — 

now t h i s i s from Mr. von Gonten, and I r e a l l y wouldn't have 

put Mr. von Gonten on r e b u t t a l i f I ' d j u s t had t o convince 

the Commissioners, because I t h i n k you understand — I 

t h i n k your Honors understand t h i s , but I wasn't sure t h a t a 

d i s t r i c t judge would i f you decide w i t h us and we had t o 

support i t , so I wanted t o be sure t h a t we had an expert 

witness, a c r e d e n t i a l e d expert witness, who would t e s t i f y 

t o t h i s i n the record. 

Now Mr. von Gonten has t e s t i f i e d based on h i s 

e x p e r t i s e i n conducting reraediations and h i s review of the 

l i t e r a t u r e t h a t i t i s h i s experience, and i t i s g e n e r a l l y 

accepted i n the d i s c i p l i n e , i . e . , sound science, t h a t waste 

should be concentrated so you can watch i t . 

And t h a t makes sense, because i f you have 2000 

p i t s t h a t are p o l l u t e d and — j u s t a minute, I have t o make 

one d i g r e s s i o n . 

We haven't had a l l these problems, we haven't had 
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massive problems w i t h d r i l l i n g p i t s caused by p o l l u t i o n . 

But look up there a t Mr. Hansen's graph. What happens when 

you have no l i n e r ? You've got, i t looks l i k e , about 70 or 

80 years, and t h a t ' s about the length of time t h a t the o i l 

and gas i n d u s t r y has been operating i n New Mexico. So what 

I'm going t o say i s , i f Mr. Hansen's r i g h t , watch out! 

But back t o what I was saying. 

L a n d f i l l s have double l i n e r s , they have leak-

d e t e c t i o n , they have leachate removal systems which make 

the waste more dry. So there are a l o t of t e c h n i c a l 

reasons t o t h i n k t h a t a l a n d f i l l w i l l l a s t longer. 

But even i f i t doesn't, there are j u s t a few 

l a n d f i l l s . There are now four p e r m i t t e d by OCD, some more 

pe r m i t t e d by the Environment Department. 

This agency or i t s successors, our descendants, 

w i l l have the records t o know where those l a n d f i l l s were. 

And w h i l e we l e t — present r e g u l a t i o n s l e t the operator 

o f f the hook a f t e r 40 years, or 30, whatever i t i s — and 

we know those operators aren't going t o be around f o r e v e r 

— but t h i s agency i s going t o be around f o r a long time, 

and so i s the New Mexico Environment Department. We w i l l 

have those records. " And i f we're on the b a l l , we w i l l be 

watching what i s happening i n the v i c i n i t y of those 

l a n d f i l l s . 

I f p o l l u t i o n i s coming from those l a n d f i l l s , we 
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should be able t o f i n d out about i t and t r a c e i t f a i r l y 

q u i c k l y and get busy doing something about i t . But i f you 

have p o l l u t i o n s p r i n g i n g i n t o the a q u i f e r from here, from 

t h e r e , from here, from t h e r e , from here, from t h e r e — t o 

use Dr. Neeper 1s phrase, which i s b e t t e r than my metaphor 

about the tapioca pudding, i f you have p i t s almost 

everywhere, my guess i s i t w i l l take our successors 50 

years t o f i n d out what's even going — t o f i g u r e out what's 

even going on. And t o do anything about i t i s going t o 

r e q u i r e a massive program of t e a r i n g out abatements a l l 

over the countryside. 

So t h a t i s why we need dig-and-haul, Mr. Chairman 

and Honorable Commissioners. 

I'm must about out of my time, but I want t o 

comment on a l e g a l issue, and t h i s i s a l e g a l issue which 

has been r a i s e d by our f r i e n d s i n the Independent Petroleum 

A s s o c i a t i o n of New Mexico. I have t o get t h e i r booklet 

here. 

Before I go i n t o t h e i r l e g a l issue, I want t o 

p o i n t out something i n one of t h e i r e x h i b i t s t h a t I t h i n k 

you should look a t , and t h a t ' s t h e i r E x h i b i t Number 9. 

That's the waste b u r i a l study i n a r i d environments, where 

they say, Few — the study says, Few data have been 

a v a i l a b l e t o t e s t the v a l i d i t y of assumptions about n a t u r a l 

s o i l - w a s t e [ s i c ] flow... 
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And i t says again — and I'm not going t o be very 

e f f e c t i v e a t reading t h i s . I be l i e v e the Chairman read 

some of these statements i n t o evidence — w e l l , I do have 

my glasses, I thought I had f o r g o t t e n them. 

Few data have been a v a i l a b l e t o t e s t t he v a l i d i t y 

of assumptions about n a t u r a l s o i l - w a t e r f l o w systems 

i n our a r i d environments, and even less i s known about 

how the c o n s t r u c t i o n of a waste-burial f a c i l i t y a l t e r s 

the n a t u r a l environment of the s i t e . 

Then i n another place i t says, P r e l i m i n a r y — 

Well, I'm going t o skip over t h a t one. 

On the l a s t page, g e t t i n g close t o the end: 

...although s i g n i f i c a n t advances have been made 

i n the development of s o i l - w a t e r f l o w models, the lack 

of long-term f i e l d data has r e s u l t e d i n these models 

remaining l a r g e l y untested as t o how w e l l they 

represent flow systems a t a r i d s i t e s . 

The a r t i c l e , I t h i n k , i s not very h e l p f u l i n 

assessing what's happening i n New Mexico, because i t deals 

w i t h Nevada which i s much more a r i d . But I t h i n k those few 

statements I read should suggest t o you, honorable 
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Commissioners, t h a t when someone i s t e l l i n g you t h a t t h i s 

model or t h a t model establishes t h a t t h i s i s a l e v e l t h a t 

we can s a f e l y allow and i t won't r e s u l t i n any p o l l u t i o n , 

t h a t you should, i f I may make a bad pun, take t h a t w i t h a 

g r a i n of s a l t . 

Now i n the remaining time I have I'm going t o 

t a l k about the Small Business Regulatory R e l i e f Act. That 

was fur n i s h e d t o you as E x h i b i t Number 2 0 by the IPANM. I 

do not know i f i t was admitted i n evidence, but t h a t ' s not 

necessary, of course, f o r t h i s Commission t o consider a 

s t a t u t e of the State of New Mexico. 

There i s one t h i n g and only one t h i n g t h a t the 

Small Business Regulatory R e l i e f Act r e q u i r e s your Honors 

t o do, and t h a t i s i n Section 4[sic]-4A-4.B of the New 

Mexico Statutes, and i t reads as f o l l o w s : 

P r i o r t o the adoption of a proposed r u l e t h a t the 

agency deems t o have an adverse e f f e c t on small 

business, the agency s h a l l consider r e g u l a t o r y methods 

t h a t accomplish the o b j e c t i v e s of the a p p l i c a b l e law 

wh i l e minimizing the adverse e f f e c t s on small 

business. 

Two t h i n g s I want t o p o i n t out here. 

F i r s t , i t does not r e q u i r e the agency t o adopt 
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any a l t e r n a t i v e , whatever i t concludes. I t need only 

consider. 

Second, i t i s not even — the agency i s not even 

re q u i r e d t o consider an a l t e r n a t i v e unless i t achieves the 

o b j e c t i v e s of the ap p l i c a b l e law. What i s the o b j e c t i v e of 

the a p p l i c a b l e law? Charge of the O i l Conservation 

Commission i s t o p r o t e c t f r e s h water, p u b l i c h e a l t h and the 

environment. 

So you do not need t o consider, f o r the 

p r o t e c t i o n of small business or any other k i n d of business 

a l t e r n a t i v e s t h a t w i l l not p r o t e c t f r e s h water, p u b l i c 

h e a l t h and the environment. 

And I submit t o you t h a t i t ' s a c t u a l l y not t h i s 

Commission's job t o consider a l t e r n a t i v e s t h a t w i l l not 

p r o t e c t those values, t h a t i f the L e g i s l a t u r e f e e l s t h a t a 

subsidy i s needed f o r any business i n t h i s s t a t e , the 

L e g i s l a t u r e i s f r e e t o adopt one. 

But t h a t aside, i f you, i n your process of 

consi d e r i n g a l t e r n a t i v e s t h a t w i l l achieve these 

environmental goals and also p r o t e c t small business — and 

I c e r t a i n l y b e l i e v e you should do t h a t , the L e g i s l a t u r e has 

d i r e c t e d t h a t you must — what a l t e r n a t i v e s would you come 

up with? 

Well, I t h i n k you must r e j e c t any a l t e r n a t i v e 

t h a t exempts any category of business from the r u l e s . I 
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t h i n k you can r e a d i l y see from looking a t f e d e r a l t a x law 

what's going t o happen. People are going t o come up w i t h 

a l l kinds of ingenious ways whereby the people who aren't 

e l i g i b l e f o r the exemption can act i n the name of the 

people who are, so they can get the advantage of the 

exemption. I remember w r i t i n g some very ingenious 

c o n t r a c t s , attempting t o r e a l l o c a t e the b e n e f i t of the 

coalbed methane c r e d i t a few years ago. 

I t h i n k you should also r e j e c t any e f f o r t t o give 

s p e c i a l treatment t o marginal prospects. I t ' s not a bad 

idea i n p r i n c i p l e , but I t h i n k i t ' s unworkable. The 

D i v i s i o n a c t u a l l y toyed w i t h the idea i n the process of 

planning t h i s r u l e . We d i d not succeed i n coming up w i t h 

anything t h a t any of us were a t a l l happy w i t h , and I don't 

t h i n k the Commission w i l l e i t h e r . 

The only po s s i b l y v i a b l e t h i n g t h a t I can t h i n k 

of i s a r u l e t h a t permits o n - s i t e closure based on an 

ac t u a l t e s t i n g of the waste a t a p a r t i c u l a r s i t e . And i f 

you're going t o do t h a t , the standards I would urge you t o 

adopt t o stay w i t h i n t h i s accomplishes the o b j e c t i v e of the 

ap p l i c a b l e law, i f you go t h a t d i r e c t i o n , and we don't 

recommend i t . 

I ' l l say we don't recommend i t , because we t h i n k 

i f you do t h a t , the Commission i s t o a la r g e e xtent p u n t i n g 

t o the D i v i s i o n , p l a c i n g the D i v i s i o n i n a p o s i t i o n where 
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i t must administer a law t h a t w i l l be a l o t more d i f f i c u l t 

t o administer than w i l l the one we've proposed. And a law 

t h a t ' s d i f f i c u l t t o administer i s a law t h a t probably won't 

accomplish i t s o b j e c t i v e s as w e l l . 

But i f you go t h a t way, they've got t o be low 

standards. Otherwise they're not going t o be achieving the 

o b j e c t i v e of the app l i c a b l e law. Nowhere near 5000 SPLP of 

c h l o r i d e s should be allowed i n such a p o s i t i o n [ s i c ] , and 

i n my o p i n i o n , nowhere near 1240 should be allowed i n such 

a p r o v i s i o n . 

I urge the Commission t o consider i t . I t h i n k 

the Commission should r e j e c t i t . But i f you do accept i t , 

please keep the standards low. 

I'm t r y i n g t o t h i n k i f there's anything else I 

need t o say before I leave t h i s matter i n your hands, and I 

w i l l — i f I have f o r g o t t e n something, i t ' s probably 

something t h a t wasn't t h a t important a f t e r a l l . 

I promised you not more than 45 minutes, so I 

w i l l j u s t say, I don't envy you. 

Up t o t h i s p o i n t — I know when I was on the 

bench I had a colleague who said the reason he decided t o 

be a judge was because he decided — he thought i f you had 

t o make a l i v i n g i n the courthouse, the judge had the best 

seat i n the house. And while I'm i n c l i n e d t o agree w i t h 

t h a t , I t h i n k t h a t has been t r u e throughout t h i s proceeding 
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u n t i l — t o t h a t — t h a t your Honors have had the best 

seats i n the house f o r t h i s procee- — f o r the past f i v e 

weeks. 

But I t h i n k now you have the l e a s t enviable seats 

i n the house, because you must — you hold the f a t e , f u t u r e 

of New Mexico's precious resources i n your hands. 

Thank you very much. 

CHAIRMAN FESMIRE: Mr. Hiser? 

MR. HISER: I t ' s Mr. Carr. 

CHAIRMAN FESMIRE: Mr. Carr going f i r s t ? 

MR. CARR: Yes, s i r , Mr. — May i t please the 

Commission, I — Mr. Hiser w i l l review the recommendations 

made by the i n d u s t r y committee and the evidence as a 

PowerPoint p r e s e n t a t i o n t h a t w i l l address t h a t . 

I'm going t o review w i t h you f o r a few minutes 

what I bel i e v e i s required of the Commission by the 

s t a t u t e s t h a t empower you t o act when you're c o n s i d e r i n g 

r u l e s l i k e those t h a t are now before you. 

We'd a l l agree t h i s has been a long hearing. 

When I came before the Commission weeks ago, I 

beli e v e d I was representing an i n d u s t r y — and I do b e l i e v e 

I'm rep r e s e n t i n g an in d u s t r y t h a t i s a good c i t i z e n , and I 

thought you knew t h a t . I represent an i n d u s t r y t h a t I 

be l i e v e makes a huge c o n t r i b u t i o n t o the s t a t e , and I 

thought you were aware of what I have seen i n the 3 5 years 
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t h a t I have worked f o r t h i s i n d u s t r y , as t h i s i n d u s t r y made 

g i a n t s t r i d e s t o assure t h a t i t s a c t i v i t i e s were p r o t e c t i v e 

of human h e a l t h and the environment. 

And then I got here, and I found t h a t my c l i e n t s 

were viewed as operating l i k e t h e i r grandfathers had 

operated, they were lik e n e d t o a monster looming over the 

s t a t e , and a day or two l a t e r I became t h e i r s p i n doctor 

and t h e i r a t t a c k dog. 

And when I got here I found, s u r p r i s i n g l y t o me, 

broad-based misunderstanding and b a s i c a l l y a contempt f o r 

the i n d u s t r y . And i t wasn't j u s t on how we manage our 

waste. I t seemed t o reach out i n t o t h i n g s l i k e our 

a c t i v i t i e s on g l o b a l warming. And the reason — and t h i s 

i s an i n d u s t r y t h a t I would l i k e t o come i n w i t h you 

someday and l e t them e x p l a i n what they are doing t o address 

g l o b a l warming. 

But I'm concerned about t h i s because i n t h i s 

p a r t i c u l a r environment I t h i n k i t ' s going t o be very hard 

t o get a r u l e t h a t i s based on f a c t and science and law, 

inst e a d of being based on emotion. And t h a t r e a l l y bothers 

me. 

And i t bothers me p a r t i c u l a r l y because s i t t i n g 

here, i t ' s very c l e a r t o me t h a t a t the bottom l i n e our 

o b j e c t i v e s are the same. We are i n t e r e s t e d i n doing a l l 

t h a t ' s necessary t o p r o t e c t human h e a l t h and the 
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environment. 

And we agree w i t h t h i s D i v i s i o n on what you're 

doing about no unl i n e d p i t s , even though I had a witness 

from northwest New Mexico who suggested maybe we were wrong 

on t h a t . 

And we also agree w i t h you on your e f f o r t s and 

the r u l e s t h a t you're developing f o r permanent p i t s . 

And so there's r e a l l y a l o t more consensus, I 

t h i n k , between a l l of us i n t h i s room than t h i s proceeding 

would suggest. 

The issue we have i s w i t h the use of temporary 

d r i l l i n g p i t s , and we have two general areas of concern 

w i t h these p i t s . 

The f i r s t i s whether or not these r u l e s are 

needed, and the second i s the impact these r u l e s w i l l have 

on our a b i l i t y t o produce o i l and gas i n t h i s s t a t e , and 

I'm t a l k i n g about the costs r e l a t e d t o compliance w i t h 

these proposals, equipment a v a i l a b i l i t y , t h i n g s of t h a t 

nature. And we are t r u l y concerned as we come before you 

today a t the end of t h i s hearing, the proposed r u l e does 

not p r o p e r l y address e i t h e r of these concerns. 

And as you approach t h i s r u l e , I t h i n k i f you are 

going t o make a decision t h a t i s c o r r e c t , i t ' s important 

t h a t you step back f o r a minute and remember, Who i s the 

O i l Conservation Commission? 
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This i s a commission, i t was created by s t a t u t e 

t o address a need. And the reason f o r your existence i s 

t h a t you are recognized as having s p e c i a l e x p e r t i s e and 

competence i n o i l and gas matters, and t h a t you can b r i n g 

t h i s s p e c i a l e x p e r t i s e t o c e r t a i n issues t h a t have been 

delegated by the L e g i s l a t u r e f o r you t o decide. 

And i n c a r r y i n g out t h i s j u r i s d i c t i o n you must 

consider the prevention of waste of o i l and gas, you must 

consider the p r o t e c t i o n of the c o r r e l a t i v e r i g h t s of the 

owners of o i l and gas w e l l s , you must also r e g u l a t e the 

management of wastes t h a t come from t h i s i n d u s t r y t o 

p r o t e c t human h e a l t h and the environment, and you do have 

r e s p o n s i b i l i t i e s under the Water Q u a l i t y Act. 

And I w i l l t e l l you, t h i s i s not an easy j o b , 

because I am ab s o l u t e l y convinced t h a t you cannot p i c k and 

choose among your r e s p o n s i b i l i t i e s ; you must do them a l l t o 

the extent t h a t i t i s p r a c t i c a b l e f o r you t o do t h a t . 

And I t h i n k t h i s case has evolved s o r t of l i k e 

two ships passing. We s i t here saying waste, waste, and we 

don't get an echo back, because i t ' s never mentioned by 

those who have developed the r u l e . Mr. Brooks d i d n ' t use 

the word i n h i s statement today. And y e t i t i s one of the 

fundamental j u r i s d i c t i o n a l bases f o r your existence, and i t 

hasn't been brought i n t o t h i s proceeding. 

I n t h i s case, the D i v i s i o n ' s Environmental Bureau 
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admitted t h a t i n preparing the proposed r u l e i t hadn't 

considered e i t h e r the prevention of waste of o i l and gas or 

the p r o t e c t i o n of the c o r r e l a t i v e r i g h t s of the owners of 

o i l and gas i n t e r e s t s . 

And I w i l l t e l l you, t h i s i s where the problem 

begins, because as we a l l know, the O i l and Gas Act not 

only provides t h a t the D i v i s i o n i s empowered t o prevent 

waste and p r o t e c t c o r r e l a t i v e r i g h t s , i t says, And i t i s 

i t s duty. I t i s your duty t o consider waste. 

What we have here are a set of r u l e s proposed by 

the Environmental Bureau, the most r i g o r o u s r u l e s of t h e i r 

k i n d i n the n a t i o n . And yet i n developing these r u l e s the 

D i v i s i o n , who has the same dut i e s and r e s p o n s i b i l i t i e s t h a t 

you do, the D i v i s i o n ignored the most fundamental basis 

upon which i t i s empowered t o act, the p r e v e n t i o n of waste. 

So I look a t the r u l e before you as being 

developed based on only p a r t of your s t a t u t o r y charge. And 

when the D i v i s i o n admitted t h a t i t hadn't considered 

prev e n t i o n of waste and p r o t e c t i o n of c o r r e l a t i v e r i g h t s , 

the Chairman of t h i s Commission s t a t e d , And t h a t ' s what 

t h i s hearing i s f o r . So when the D i v i s i o n f a i l s t o meet 

i t s duty, t h a t r e a l l y f a l l s on the Commission. And i t 

p uts, I b e l i e v e , a huge r e s p o n s i b i l i t y on you here today, 

because I t h i n k you now have t o address a number of f a c t u a l 

and l e g a l issues, and you must do what the D i v i s i o n f a i l e d 
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t o do, and you must do i t based on the record i n t h i s case. 

And i t makes i t hard, and i t i s hard. 

How do you balance these issues? How do you 

balance p r o t e c t i o n of the environment against the — you 

know, prevention of waste of o i l and gas? 

And i t seems t o me when you approach t h i s , i t 

f a l l s i n t o some s o r t of s t r u c t u r e . You have t o i d e n t i f y a 

problem, and t h a t ' s the burden of proof. And the p a r t y who 

advocates a change has t o bear t h a t burden of proof. And 

i t ' s on the a p p l i c a n t , and the Applicant here i s the 

D i v i s i o n . I f i t was ConocoPhillips, the i n d u s t r y 

committee, NMOGA, whoever i t i s , the burden f a l l s on them. 

They have t o show there i s a need f o r the r u l e . And i t 

w i l l be reviewed more by Mr. Hiser, but the evidence i n 

t h i s case simply f a i l s t o meet t h a t burden. 

And why i s a burden of proof important? Well, 

when the burden i s n ' t met, when you haven't d e f i n e d and 

mapped out a problem, there's nothing t o measure a remedy 

against. 

You have t o have a problem and fa s h i o n a 

s o l u t i o n . And i f you cannot define the problem, i f you 

cannot meet the burden, then i t ' s very hard t o respond, 

i t ' s very hard t o see how you can use your e x p e r t i s e i n o i l 

and gas matters. I f you haven't c l e a r l y defined the 

problem, you can't prevent waste, p r o t e c t c o r r e l a t i v e 
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r i g h t s , p r o t e c t human h e a l t h , groundwater. And here t h a t 

problem has not been defined. 

We've been t o l d f o r w e l l over a year t h a t t h e r e 

i s contamination i n New Mexico from p i t s . Early on, we 

were t o l d t here would be a statement of need. I haven't 

seen i t . 

I n October we wrote and asked i f you could 

i d e n t i f y the p i t s you were going t o r e l y on. And we were 

t o l d , Well, y o u ' l l get i t when you get your e x h i b i t s . 

What we've seen t o meet the burden of proof are a 

bunch of p i c t u r e s — maybe they would be b e t t e r i f they 

were a f t e r the s i t e s had been closed, but we've seen a 

bunch of photographs, a l i s t of 400 w e l l s out of as many as 

100,000 w e l l s , and photographs of p i t s and w e l l s t h a t are 

p r i n c i p a l l y showing permanent production p i t s . And then t o 

meet the burden we have the infamous l i s t of 10 w e l l s . 

I've been here, and I don't remember anyone ever 

showing us one analysis of anything out of any one of those 

p i t s . And I don't remember i f anyone ever s a i d t h a t they 

had done anything more than i d e n t i f i e d these p i t s . And 

they only found, out of 100,000, 10 of them. 

You know, I know there's not a l o t of data. But 

before you do something t h a t i s going t o have a major 

impact on New Mexico's p r i n c i p a l i n d u s t r y , you have t o have 

more than 10 w e l l s w i t h no backup data, a l l of them from 
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southeast New Mexico, none of them from the northwestern 

p a r t of the s t a t e , and a l l of them t h a t v i o l a t e c u r r e n t 

r u l e . 

Many companies view t h i s , what has been presented 

by the D i v i s i o n as not a need f o r a new r u l e , but as a need 

f o r compliance and enforcement w i t h what we have. 

The i n d u s t r y committee believes t h a t t h e r e i s a 

way you must approach these issues, and t h a t ' s the r i s k -

based analysis t h a t everyone j u s t , you know, d i s l i k e s . But 

I w i l l t e l l you t h a t even i f a problem i s e s t a b l i s h e d , and 

whether or not the r u l e s appear i n the s t a t u t e s of t h i s 

s t a t e , the word r i s k , a risk-based a n a l y s i s , I submit, i s 

re q u i r e d i f you're t o meet a l l of your r e s p o n s i b i l i t i e s 

under the law. 

You must balance the r i s k s of the O i l and Gas Act 

— I'm t a l k i n g about your d u t i e s t o prevent waste and 

p r o t e c t c o r r e l a t i v e r i g h t s . On the one hand, you balance 

those against the impact these a c t i v i t i e s have on the 

environment, human h e a l t h , groundwater. And I don't know, 

i f you aren't looking a t the r i s k s posed by o i l and gas, 

how you can p o s s i b l y fashion a remedy t h a t p r o t e c t s human 

h e a l t h and the environment unless i t ' s okay w i t h you t o 

adopt a p r e s c r i p t i v e standard t h a t e i t h e r over-regulates or 

under-regulates, and both of these, I don't t h i n k , are 

appr o p r i a t e exercises of the j u r i s d i c t i o n of an agency 
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where our Supreme Court recognizes your s p e c i a l e x p e r t i s e 

and competence t o deal w i t h a l l of these t h i n g s . 

I submit t o you t h a t i f you are not e v a l u a t i n g 

r i s k s , you're making a value judgment. You're saying waste 

i s bad, we can't have i t . You could deal w i t h t h a t by 

saying, waste i s bad, w e ' l l have no o i l and gas 

development. But t h a t i s missing the issue. You're making 

a value judgment, not a judgment based on evidence and on 

f a c t . And a value judgment i s a decis i o n reserved f o r the 

L e g i s l a t u r e , not delegated t o the Commission. 

And so I submit you've got t o weight the 

evidence, and as f a r as i t i s p r a c t i c a b l e t o do i t , you 

have t o look a t the r i s k posed, the r e a l r i s k , not j u s t 

what we're worried might happen someday 80 years from now, 

but the r e a l r i s k against the impact on the i n d u s t r y , and 

you have t o t r y and maximize the b e n e f i t s t o both. 

I mentioned a few minutes ago we have two general 

concerns. 

The f i r s t of these i s the cost of the proposed 

r u l e s on our a c t i v i t i e s i n the s t a t e . 

I t h i n k you should look a t the evidence t h a t ' s 

been presented on, say, the cost of a closed-loop system. 

OGAP and the D i v i s i o n and others who never d r i l l a w e l l 

came i n here and t o l d us, you know, what the costs were 

going t o be. And i n doing t h a t , OGAP used data from a 
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t y p i c a l w e l l . You know, w e l l , t h a t may be a way t o go. A 

t y p i c a l w e l l may i n no way r e f l e c t the a c t u a l cost of 

i n s t a l l i n g t h i s equipment on any p a r t i c u l a r w e l l . 

And then they gave us some sales l i t e r a t u r e from 

Swaco. I t h i n k i t ' s l i k e Mr. Brooks' l i n e r salesmen. You 

know, of course the people who s e l l the equipment l i k e i t . 

And then we had a comparison, a t a l e of two 

w e l l s . But on cross we d i d n ' t look behind the data t o 

compare the underlying circumstances. And Mr. Robinson f o r 

ConocoPhillips noted t h a t when he looked a t t h a t , t h e r e was 

a dramatic d i f f e r e n c e i n the casing s i z e t h a t would impact 

the volume of the waste, and t h e r e f o r e I would suggest t h a t 

maybe t h a t ' s not a great comparison of two w e l l s . And a l l 

of them concluded t h a t i f t h i s i n d u s t r y , the one they 

recognized i s s o p h i s t i c a t e d i n economic matters — t h a t i f 

t h i s system [ s i c ] used a closed-loop system i t would save 

money. 

Well, what d i d the i n d u s t r y say about the cost of 

a closed-loop system? 

I t h i n k i f you look a t the numbers from 

ConocoPhillips, they presented a c t u a l data, not prepared 

f o r you but f o r t h e i r management. Remember, they're the 

l a r g e s t producer i n the Basin, and they showed you what 

t h e i r best guess today i s as t o the a c t u a l costs of 

d r i l l i n g deep gas w e l l s i n the San Juan Basin and shallow 
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w e l l s . They have b e t t e r p r o p e r t i e s than the average 

operator up t h e r e , t h e y ' l l be b e t t e r able t o w i t h s t a n d 

costs t h a t they say i t w i l l r e s u l t i n a 10-percent 

r e d u c t i o n i n t h e i r inventory and t h a t other companies could 

be h i t harder. 

And we can play around, and we d i d , w i t h those 

numbers on cross. But i n the f i n a l a n a l y s i s , they s a i d i t 

w i l l mean there's an a d d i t i o n a l quarter t r i l l i o n cubic f e e t 

of reserves i n the San Juan Basin t h a t are not d e f e r r e d 

reserves but are l o s t . You need t o consider t h a t when you 

evaluate whether or not you've had a r e a l showing of an 

environmental problem. 

And you know, I said several days ago, and I ' l l 

say again today, the numbers from ConocoPhillips, whether 

they're r i g h t or wrong, are the only numbers t h a t count. 

And i t doesn't mean t h a t the numbers from OGAP or OCD are 

wrong or i t was i n a p p r o p r i a t e . I t j u s t means t h a t the 

ConocoPhillip numbers are the numbers ConocoPhillips w i l l 

use t o d r i l l a w e l l . And those are the only numbers t h a t 

are going t o a c t u a l l y determine the impact of these r u l e s 

on the l e v e l of o i l and gas a c t i v i t y i n the s t a t e . 

We're also concerned about the impact these r u l e s 

w i l l have on our a b i l i t y t o produce o i l and gas. And a 

number of operating issues, t h i n g s of t h a t nature, w i l l be, 

I t h i n k , addressed by Mr. Hiser, and I'm not going i n t o 
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those now. But I would l i k e t o t e l l you t h a t as you step 

back and look a t these r u l e s and s t a r t e v a l u a t i n g the r u l e , 

you need t o consider the impact on the i n d u s t r y . 

And I t h i n k you have t o look a t the nature of the 

i n d u s t r y . I t h i n k you can see t h a t the companies t h a t have 

come before you are very diverse. You can see from the 

witnesses who've been here from small independent 

companies, from large major companies, how very d i f f e r e n t 

i t i s , how d i f f e r e n t t h e i r approaches are. And they've 

explained what they see t o be the impact of these r u l e s on 

t h e i r a c t i v i t y . 

And there are wide v a r i a t i o n s i n the numbers. 

They r e f l e c t the nature of t h e i r a c t i v i t i e s and the way 

they do t h e i r operations. And I don't t h i n k they should be 

dismissed or characterized as i n f l a t e d or misinformed. 

They're d i f f e r e n t , but there are d i f f e r e n t ways people go 

about i t . But everyone, whether they have $250,000 or 

$45,000, w i l l see a huge impact on t h e i r business. 

And I also would suggest t h a t when you develop 

these r u l e s , you recognize t h a t a l l p a r t s of New Mexico are 

not the same. We have very diverse c h a r a c t e r i s t i c s when 

you compare the San Juan Basin t o the Permian Basin. And a 

o n e - s i z e - f i t s - a l l r u l e won't work, because t o do t h a t 

you're going t o be a c t u a l l y p e n a l i z i n g one p a r t of the 

s t a t e because of problems t h a t e x i s t i n another p a r t of the 
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s t a t e . I t ' s not a o n e - s i z e - f i t s - a l l s t a t e , i t ' s not a one-

s i z e - f i t s - a l l problem, and we have an o i l commission w i t h 

s p e c i a l e x p e r t i s e and competence t o deal w i t h t h a t 

question. 

As I've s t a t e d , a l o t of the people t h a t I'm 

r e presenting b e l i e v e t h a t i t ' s an enforcement issue, t h a t 

the changes i n the r u l e are unnecessary. But we've been 

working w i t h a d r a f t of the r u l e , and there are c e r t a i n 

s p e c i f i c p r o v i s i o n s i n the r u l e t h a t I'm going t o address 

i n a more general way. Mr. Hiser w i l l be more s p e c i f i c . 

There are c e r t a i n t h i n g s we t h i n k must be done. 

And the absolute f i r s t t h i n g t h a t must be done i s , you must 

e l i m i n a t e the 100-mile r u l e . I mean, i f I ever wound up i n 

c o u r t on t h i s , I t h i n k the word " a r b i t r a r y " would come 

q u i c k l y t o mind. And i t i s n ' t because i t ' s 98 miles versus 

102 miles, i t ' s because there i s nothing s c i e n t i f i c behind 

the r u l e . There's simply no reason f o r i t . 

And the problem w i t h i t i s , the problems w i t h 

t h i s n o t i o n of a 100-mile r u l e permeates every other p a r t 

of the r u l e . I mean, i t impacts how you can manage waste 

on your s i t e , i t impacts what you can do t o get an 

exception, i f you have a b e t t e r idea of how t o handle your 

waste, and i t i s woven throughout the e n t i r e r u l e , and i t ' s 

a r b i t r a r y . 

The second t h i n g t h a t has t o be done i s , I would 
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submit you r e a l l y have t o allow f o r o n - s i t e b u r i a l . Now I 

know i t may be harder. You know, Mr. Brooks says i t ' s 

punting t o the D i v i s i o n . 

But I suggest i f you have an issue i n v o l v i n g the 

development of o i l and gas resources i n t h i s s t a t e , t h a t ' s 

the place you're supposed t o punt, and t h a t ' s where they're 

supposed t o catch. 

You know, the problem I see, and as Mr. Brooks 

i n d i c a t e d , t h i s r u l e i s r e a l l y designed t o discourage on-

s i t e b u r i a l . I t ' s r e a l l y t o push dig-and-haul. 

And the evidence t h a t we've presented from Dr. 

Thomas shows t h a t there r e a l l y i s l i t t l e r i s k i n a few 

c o n s t i t u e n t s t h a t should be of t r u e r e g u l a t o r y concern. 

And then when you get t o any r e a l i s t i c r e c e p t o r , the r i s k 

i s r e a l l y small indeed. 

Conoco came i n , they gave you a p r e s e n t a t i o n 

focused on northwestern New Mexico. They d i d n ' t t a l k about 

what goes i n t o the p i t . And f r a n k l y , i t was only when we 

were working w i t h them — I was t h i s week — t h a t i t 

occurred t o me t h a t even your p i c t u r e s were wrong. We 

should have been looking a t what i s l e f t when they go away. 

And when they showed what they l e f t behind — I 

t h i n k i t was Mr. Wurtz' statement, he s a i d , We d i d n ' t leave 

the nasty s t u f f . We d i d n ' t leave i t i n concentrations t h a t 

pose a r i s k t o human h e a l t h and the environment, but we're 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4723 

not allowed t o bury i t on s i t e under t h i s r u l e . 

And the answer seems t o be — and I understand 

t h a t i t seems nice t o move i t t o a l a n d f i l l where we're 

going t o watch i t and we have a problem — we have one 

problem. But when you t a l k about cumulative e f f e c t s — and 

I'm not s c i e n t i f i c — i t seems t o me t h a t instead of 

worrying about cumulative e f f e c t s you've decided t o create 

one huge cumulative e f f e c t , put i t i n one place where i t 

can be a h o r r i b l e problem l a t e r on when i t no longer i s 

managed, and hope t h a t Mr. Brooks i s s t i l l here w i t h h i s 

eye watching i t so we can a l l hop t o . I'm not sure t h a t ' s 

the r i g h t way t o go. 

I t h i n k you've got t o have a reasonable exception 

p r o v i s i o n i n the r u l e . And t h i s gets us again back t o the 

deep-trench b u r i a l . As I understand i t , you deep-trench 

bury i f you're not w i t h i n 100 miles of an approved f a c i l i t y 

and i f you're — have landowner w r i t t e n consent. But the 

t h i n g about t h i s i s t h a t n e i t h e r the 100-mile r u l e nor 

landowner w r i t t e n consent has anything t o do w i t h the 

p r o t e c t i o n of human he a l t h and the environment, and then — 

which I t h i n k i s a problem. 

And I t h i n k t h a t problem i s compounded by the 

f a c t t h a t then we can get an exception i f we can show you 

t h a t we can have equivalent or b e t t e r p r o t e c t i o n , as I read 

i t , than di g g i n g i t out and hauling i t away. 
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So not only do I t h i n k deep-trench b u r i a l i s an 

i l l u s i o n , I t h i n k the exception p r o v i s i o n s . And i f t h a t i s 

the standard, then i t i s n ' t a standard saying t h a t what we 

propose i s p r o t e c t i v e of human h e a l t h and the environment. 

I f i t i s t h a t we have t o show t h a t i t ' s e q u i v a l e n t or 

b e t t e r than dig g i n g i t up and ha u l i n g i t away, t h a t too i s 

i l l u s o r y . I t i s n ' t there. 

I t h i n k you've got t o have an exception p r o v i s i o n 

t h a t makes them a v a i l a b l e when there i s an a p p r o p r i a t e 

showing t h a t human h e a l t h and the environment w i l l be 

pr o t e c t e d , and I t h i n k t h a t ' s what was intended by the O i l 

and Gas Act. 

I t h i n k you've got t o get r i d of the landowner 

veto. I w i l l t e l l you t h a t I be l i e v e t h a t i s no t h i n g more 

than an a b d i c a t i o n of your r e s p o n s i b i l i t i e s t o a person who 

has no i n t e r e s t i n the production of o i l and gas, no 

i n t e r e s t i n the p r o t e c t i o n of human h e a l t h , may have not 

i n t e r e s t i n p r o t e c t i n g the environment, he j u s t may want 

money. And I t h i n k you have a r e s p o n s i b i l i t y t h e r e t h a t 

you cannot pass t h a t away. 

And I've read b r i e f l y Mr. Brooks' b r i e f . I t h i n k 

i t ' s a unique l e g a l theory, and I bet we get t o t a l k about 

i t . But I don't care how you r a t i o n a l i z e t h i s , I t h i n k 

i t ' s an a b d i c a t i o n of your r e s p o n s i b i l i t y , and I t h i n k i n 

the f i n a l a n alysis i t simply w i l l r e s u l t i n a u t h o r i z i n g 
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people t o exercise an u n c o n s t i t u t i o n a l t a k i n g of a 

pr o t e c t e d property r i g h t . 

We don't have o b j e c t i o n t o n o t i c e . But t o 

r e q u i r e t h e i r w r i t t e n approval, I w i l l t e l l you, I b e l i e v e 

i s c o n t r a r y t o law, contrary t o the Surface Owners 

P r o t e c t i o n Act, and I urge you t o be c a r e f u l when you go 

th e r e . 

I t h i n k you also need t o adopt a reasonable 

c h l o r i d e l i m i t a t i o n , and Mr. Hiser w i l l address t h a t . I 

t h i n k t h a t the 250 mi l l i g r a m s per kilogram i s 

i n a p p r o p r i a t e , and I t h i n k you s e r i o u s l y should consider 

whether or not t h a t should survive i n your r u l e , when you 

balance the r i s k s and the b e n e f i t s I b e l i e v e you're 

r e q u i r e d t o do. 

As t o the below-grade tanks — and ConocoPhillips 

doesn't c a l l them t h a t , t h a t ' s not q u i t e what they showed 

you, but they d i d show you what they've done under Rule 50 

and i n c u r r e d a huge expense t o do i t . And they've shown 

you t h a t what they have done i s a c t u a l l y more p r o t e c t i v e 

than what would be required under the r u l e , and what they 

have done i s t r u l y f u l l y p r o t e c t i v e of human h e a l t h and the 

environment, and I would urge you not t o change the c u r r e n t 

d e f i n i t i o n i n the r u l e . 

And so now we get t o a p o i n t where I get t o be 

q u i e t , and I'm so t h a n k f u l t h i s moment has come. But I 
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w i l l t e l l you t h i s i n c l o s i n g . 

At the beginning of t h i s hearing, the D i v i s i o n 

advised a l l of us t h a t i t s proposal was t o b r i n g the 

D i v i s i o n r u l e s i n t o l i n e w i t h the l e t t e r and s p i r i t of 

RCRA. Now I'm not sure t h a t ' s an appropriate standard i n a 

standard i n a s i t u a t i o n , whereas here you r e a l l y do know 

what's going i n t o the p i t s , and you can r e a l l y assess the 

r i s k they pose. 

But w h i l e the D i v i s i o n has brought t o you a 

proposal t o b r i n g t h e i r r u l e s i n l i n e w i t h the l e t t e r and 

s p i r i t of RCRA, I want t o t e l l you now a t the end of the 

hearing t h a t i t f a l l s upon you t o adopt r u l e s and 

r e g u l a t i o n s t h a t w i l l b r i n g your r u l e s i n t o l i n e w i t h the 

l e t t e r and s p i r i t of the O i l and Gas Act. 

CHAIRMAN FESMIRE: Mr. Hiser? 

MR. HISER: I f i t please the Commission, I t h i n k 

we — I ' l l s o r t of s o r t through a l l the d i f f e r e n t — 

Mr. Chairman, members of the Commission, i t ' s my 

p r i v i l e g e as one of the representatives of the New Mexico 

i n d u s t r y committee, which i s , as Mr. Carr a l l u d e d t o , a 

consortium of a number of the operating companies t h a t are 

a c t i v e i n o i l and gas production here i n New Mexico, t o 

t a l k about the proposed Rule 17 and t o review f o r you some 

of the evidence and the t e c h n i c a l issues t h a t you have 

heard w i t h r e s - — you know, and understanding t h a t you do 
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have t e c h n i c a l e x p e r t i s e i n these areas and t h a t a l l of you 

are f a m i l i a r w i t h the m a t e r i a l s t h a t are found i n the o i l 

and gas patch. 

What I hope t o i s a number of t h i n g s i n t h i s 

p r e s e n t a t i o n , f i r s t of a l l t o address, what i s the need f o r 

the proposed Rule 17? 

And t o the extent t h a t there i s a need, does the 

proposed r u l e r e a l l y address t h a t need? 

And i f i t does address t h a t need, t o ask you the 

question a t what cost i s t h a t need going t o be addressed? 

Mr. Carr has addressed some of those issues w i t h 

cost. I ' l l address a couple of others of them. 

But you're r e a l l y being asked as the O i l 

Conservation Commission, what are you going t o do t o 

conserve the production of o i l f o r New Mexico? And f o r 

t h a t , what cost becomes a very c r i t i c a l issue f o r you as 

w e l l , because you have a d i f f i c u l t balancing a c t . 

I then want t o t a l k about what i s the i n d u s t r y 

committee proposing, and does t h a t address t h a t need as 

w e l l or b e t t e r than what the D i v i s i o n has presented t o you? 

And the question I ask you th e r e i s , Does the 

i n d u s t r y committee's proposal r e s u l t i n e q u i v a l e n t l e v e l s 

of environmental p r o t e c t i o n , or perhaps b e t t e r l e v e l s of 

environmental p r o t e c t i o n , and can i t do i t a t a lower cost? 

Because i f we can, t h a t allows you t o more e a s i l y achieve 
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the other p a r t of your charge, and t h a t i s t o conserve the 

production of o i l and gas here i n New Mexico. And so i t i s 

an important question t o you. 

Then I ' l l touch on some recommendations t o the 

Commission t h a t w i l l e v e n t u a l l y appear, I b e l i e v e the 

Chairman has said f o r Thursday, i n a r e d l i n e recommended 

m o d i f i c a t i o n s t o the f i n a l proposed r u l e t h a t y o u ' l l be 

considering throughout your d e l i b e r a t i o n s . 

I s t here a need f o r the proposed Rule 17? 

Well, the D i v i s i o n argues t h a t the r e c e n t l y 

adopted Rule 50 needs t o be revised f o r a couple of 

d i f f e r e n t reasons, and we're t o l d i n argument t h a t , w e l l , 

p i t s and below-grade tanks, or BGTs, are not operated 

c o r r e c t l y , t h a t they're not closed c o r r e c t l y , t h a t they 

w i l l t h r e a t e n the groundwater and t h a t they w i l l t h r e a t e n 

human h e a l t h and the environment, and hence t h e r e i s a need 

f o r t h i s r u l e t o be adopted. 

Well, the f i r s t question t h a t should come t o your 

mind i s , are the a l l e g a t i o n s t h a t the D i v i s i o n has made — 

t h a t these are not operated p r o p e r l y , t h a t t hey're not 

closed p r o p e r l y , t h a t they pose a t h r e a t t o human h e a l t h 

and the environment — a c t u a l l y true? 

The D i v i s i o n t e s t i f i e d t h a t i n New Mexico th e r e 

have been somewhere between 80,000 and 100,000 p i t s over 

the course of the o i l and gas play here. Out of t h a t 
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80,000 t o 100,000 p i t s , the D i v i s i o n has i d e n t i f i e d 400 t o 

500 p i t s t h a t have p o t e n t i a l l y caused groundwater impact, 

or are known or suspected t o have caused groundwater 

impact. 

And you heard testimony from Mr. Roe, who 

a c t u a l l y went back through the records of the D i v i s i o n , and 

he found t h a t many of those may not a c t u a l l y be p i t s . Some 

of them might be from p i p e l i n e operations and a l l t h a t . 

But f o r our purposes today, l e t ' s j u s t assume 

t h a t a l l 500 of the i n c i d e n t s t h a t Mr. Price and Mr. von 

Gonten addressed are a c t u a l l y p i t s . Well, even i f we 

assume t h a t t h a t ' s the case, t h a t ' s about .5 percent of the 

p i t s have caused known or suspected problems. 

I n the environmental compliance area, a 99.5-

percent success r a t e i s very good. And so we have t o 

understand t h a t based on the — j u s t the s t a t i s t i c a l record 

before you, there's not a l o t of problems apparently. 

We'll look a l i t t l e b i t more a t what those problems are 

t h a t we've learned about. 

Almost a l l , 490 of the 500 p i t s t h a t are known or 

suspected of groundwater contamination, are permanent or 

prod u c t i o n p i t s . I don't t h i n k t h a t ' s disputed by anyone. 

There were repeated questions about t h a t . And we're 

assuming t h a t a l l 10 of the remaining ones are d r i l l i n g 

p i t s . 
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Well, the i n d u s t r y committee supports the 

proposed Rule 17 as i t r e l a t e s t o the permanent p i t s . We 

don't disagree t h a t f o r those a number of a d d i t i o n a l 

p r o t e c t i o n s are appropriate. That's been our p o s i t i o n 

throughout t h i s hearing. We may have a quibble or two on a 

minor issue i n terms of the o p e r a t i o n a l standards or the 

design standards, but we agree w i t h the g i s t of t h a t 

proposal. 

So we're now dealing w i t h 10 of 500 of those p i t s 

t h e r e , which i s r e a l l y , I t h i n k as Mr. Carr s a i d , the major 

issue, s o - c a l l e d temporary p i t s . 

We don't be l i e v e , members of the Commission, t h a t 

the D i v i s i o n has made the case t h a t temporary d r i l l i n g p i t s 

are a s i g n i f i c a n t problem. At most, 10 out of t h a t 400 t o 

500 known or suspected i n c i d e n t s , which i s 2 t o 2.5 percent 

of known i n c i d e n t s , may i n v o l v e a d r i l l i n g p i t . 

And i f you t h i n k of t h a t 10 out of 80,000 t o 

100,000, we're looking a t 0.0125 percent, and f o r 0.0125 

percent we are proposing t o s u b s t a n t i a l l y change the e n t i r e 

operations of an i n d u s t r y . Need t o t h i n k about t h a t . 

0.0125 percent, and t h e r e f o r e we're going t o s u b s t a n t i a l l y 

change an i n d u s t r y w i t h very l i t t l e documented problems 

from the closure process. 

None of those 10 known or suspected cases i n v o l v e 

contamination post-closure, but yet almost a l l the 
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D i v i s i o n ' s sweeping proposals go t o the closu r e and post-

closure process. 

So there i s a disconnect here, members of the 

Commission. We would agree w i t h t h a t . There i s a 

disconnect between the need t h a t has been t a l k e d about 

throughout t h i s hearing and the remedy which the D i v i s i o n 

has proposed. 

The D i v i s i o n does not want t o t a l k so much about 

changes i n the operating p r a c t i c e s , which i s where maybe 

these 10 cases have come from and where some of the 

problems on the permanent side have been and which we agree 

t h a t changes should be made, but instead they say, No, 

l e t ' s go t o a dig-and-haul remedy f o r v i r t u a l l y e v e r y t h i n g 

t h a t we have, a very r a r e exception of an o n - s i t e 

boundary — or o n - s i t e b u r i a l . But yet we have 0.0125 

percent of d r i l l i n g p i t s , and none of those i n v o l v e a 

closure s i t u a t i o n . 

Well, what then i s the basis f o r the D i v i s i o n ' s 

proposal? Well, we have some o p e r a t i o n a l issues, and we 

saw 106 s l i d e s , sometimes m u l t i p l e times, of c e r t a i n p i t s 

t h a t had some operating issues, many of them being 

permanent or production p i t s . 

We don't have any observed closure issues. We 

have some testimony about operator cleanup a t closure under 

e x i s t i n g Rule 50. But strangely, we b e l i e v e t h a t the 
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purpose t h a t was adopted — t h a t the Commission had i n 

adopting Rule 50 was, when we came t o closure of a p i t and 

we found a problem l i k e t h a t , t h a t we would clean i t up. 

And i n f a c t , you heard from inspector Bratcher i n 

the southeastern f i e l d o f f i c e i n A r t e s i a t h a t t h a t had been 

very successful and t h a t he had believed t h a t a l l of those 

cases where c h l o r i d e contamination had been found, they'd 

been s u c c e s s f u l l y cleaned up under e x i s t i n g Rule 50. 

We have c e r t a i n h i s t o r i c r e - v e g e t a t i o n issues. 

Dr. Neeper presented those. P i t s t h a t had been done 3 0 or 

40 years ago where no one was sure how they were closed, 

and t h e r e were s t i l l s u r f i c i a l signs of t h a t , and he 

expressed some concerns about t h a t . And I want t o t a l k 

about r e - v e g e t a t i o n , because i t i s an issue of concern t o 

us as an i n d u s t r y as w e l l . 

And f i n a l l y we have what I might c h a r a c t e r i z e as 

s o r t of the fear of the unknown. Our model says t h a t there 

w i l l be a problem, so i t must be t r u e and t h e r e f o r e we need 

t o adopt a sweeping change. 

Well, we've heard some of the problems and 

l i m i t a t i o n s of models, but I' d l i k e t o make one observation 

on t h i s p o i n t , which i s one t h a t a c t u a l l y Mr. Brooks, f o r 

a l l h i s di s c l a i m e r s about being a poor country lawyer has 

made, t h a t ' s good, and t h a t i s t h a t he s a i d , Well, models 

are d e a l i n g w i t h the average. 
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Well, i f t h i s i s the average and we're r i g h t now 

a t t h a t cusp of time when we should be seeing the problems 

under the models or i t ' s f i v e years i n the f u t u r e , i f t h i s 

i s , i n f a c t , an average, we should have seen a s u b s t a n t i a l 

p a r t of t h a t t a i l on the bell-shaped curve already, and we 

haven't r e a l l y seen t h a t . 

And so t h a t t o me says t h a t we should be l o o k i n g 

c a u t i o u s l y a t the fear of the unknown here, because we 

don't see t h a t unknown, even under the s t a t i s t i c a l 

assumptions t h a t we would expect t o see a c t u a l l y being 

borne out. 

And Dr. Stephens and Dr. Thomas and Dr. Subl- — 

not Dr. Sublette, but Dr. Buchanan a l l t a l k e d about the 

reasons why we're not seeing t h a t occur. And w e ' l l t a l k 

about t h a t i n some more d e t a i l . 

Well, l e t ' s then look a t temporary p i t s . 

Do these bases t h a t the D i v i s i o n has advanced 

r e a l l y warrant changing the r e g u l a t i o n and f o r us t o junk 

the r e c e n t l y adopted Rule 50 i n favor of new Rule 17? 

Well, o p e r a t i o n a l closure issues are l a r g e l y 

addressed by e x i s t i n g Rule 50. As Commissioner B a i l e y has 

ably observed, issues of o i l on top of a p i t are already 

precluded by your r u l e , and so t h a t i s an enforcement 

issue. 

Cert a i n l i n e r t e ars and other t h i n g s are 
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addressed by the performance standards already enunciated 

i n Rule 50. 

There's r e a l l y no evidence t h a t Rule 50 a t 

closure i s not working. Indeed, the only testimony before 

t h i s Commission from the f i e l d personnel t h a t a c t u a l l y do 

t h a t process i s t h a t i t i s working w e l l , and you heard t h a t 

not only from the southeast but you also heard t h a t from 

the northwest. 

So the f i e l d t h i n k s t h a t the Rule 50 i s working 

w e l l . Apparently the problem, then, l i e s w i t h the Bureau 

here i n Santa Fe's perception of how w e l l does t h a t r u l e 

work? 

And the model, I t h i n k , i s an u n c e r t a i n basis. 

We've already t a l k e d about the age. Some of those e f f e c t s 

should have been seen by now, and we r e a l l y haven't seen 

t h a t . 

As Mr. Carr said, What evidence has been 

presented i n t h i s record of any contamination from a 

d r i l l i n g p i t ? And the answer i s , we've been t o l d t h e r e are 

10, but we haven't seen any r e s u l t s from those 10 

throughout t h i s hearing. 

Well, does the proposed r u l e address the need? 

On permanent p i t s there's no substantive 

disagreement w i t h the vast m a j o r i t y of the recommendations 

between the i n d u s t r y committee and the D i v i s i o n . As Mr. 
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Carr s a i d , there's a l o t of consensus i n t h i s room, 

although i t tends t o get l o s t i n the sound and f u r y of 

those areas where there's not consensus, but t h i s i s one 

where there r e a l l y i s consensus. 

On temporary p i t s , on the operating issues, we 

the i n d u s t r y committee, support the m a j o r i t y of the task 

f o r c e consensus recommendations. We have a few cases where 

upon f u r t h e r r e f l e c t i o n we're not sure t h a t the task f o r c e 

consensus recommendation i s ne c e s s a r i l y workable, and w e ' l l 

h i g h l i g h t a couple of those and our reasons f o r concern. 

But i n general, we support 95 percent or more of what the 

task f o r c e consensus recommendations are. The one 

exception, since Commissioner Bailey i s l o o k i n g a t me, i s 

on below-grade tanks where we t h i n k t h a t what was a 

consensus recommendation was not the d e f i n i t i o n of below-

grade tank t h a t the D i v i s i o n subsequently presented t o us, 

and so t h a t ' s my b i g caveat on t h a t issue. 

Well, l e t ' s look, then, at the o p e r a t i n g issues. 

What are the t h i n g s t h a t the i n d u s t r y committee does not 

support i n the proposed r u l e s ' s operating p r o v i s i o n s ? 

F i r s t , we don't support m u l t i p l e permits f o r a 

s i n g l e APD. I t ' s already hard enough t o d r i l l a w e l l 

w i t h o u t having a s i t u a t i o n where you may have t o get 

m u l t i p l e permits f o r m u l t i p l e p i t s or f o r the closed-loop 

system i f you're doing a d r y i n g pad. I t ' s s o r t of a mess. 
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We were assured by the D i v i s i o n s t a f f t h a t t h a t ' s not how 

they intended t o i n t e r p r e t the p r o v i s i o n , but there's no 

doubt t h a t the p r o v i s i o n can be i n t e r p r e t e d t h a t way. 

Ladies and gentlemen who are Commission members, 

i t i s important t h a t we t r y t o take t h a t type of ambiguity 

and t h a t type of issues out of t h i s r u l e before i t goes 

forward, because those are the types of t h i n g s t h a t 

p o t e n t i a l l y could r e a l l y make t h i s r u l e unworkable, not 

only f o r us on the in d u s t r y side but also p o t e n t i a l l y f o r 

the various d i s t r i c t o f f i c e s and even f o r the Bureau here 

i n Santa Fe. 

I t h i n k t h a t there's general agreement t h a t we're 

not i n t e n d i n g t o r e q u i r e a p i t permit f o r a stormwater p i t , 

but y e t the r u l e as d r a f t e d would r e q u i r e those p i t s t o 

o b t a i n a permit. For what purpose? They're not going t o 

be causing contamination. I t would be an exercise i n 

paperwork s h u f f l i n g w i t h no environmental b e n e f i t , and so 

t h a t ' s something else t h a t should come out. 

I want t o t a l k about the s i t i n g l i m i t of 200 f e e t 

from a watercourse. We've t a l k e d a l o t about t h a t . And we 

were challenged by a number of members of t h i s Commission 

t o come up w i t h what we thought would be a s o l u t i o n t o t h a t 

problem, and we have one f o r your c o n s i d e r a t i o n t h a t I ' l l 

t a l k about here. 

We've t a l k e d about the 2 0- versus 12-mil l i n e r . 
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We don't b e l i e v e t h a t there's been j u s t i f i c a t i o n shown f o r 

the 2 0-mil l i n e r versus a 12-mil r e i n f o r c e d l i n e r , where a 

number of the issues t h a t have been shown by the f i e l d 

s t a f f and a l l , which were not r e i n f o r c e d l i n e r s but were 

the woven l i n e r s , would be addressed by the r e i n f o r c i n g 

l i n e r . And you heard some testimony from l i n e r i n s t a l l e r s 

about the increased d i f f i c u l t y , w i t h the t h i c k e r l i n e r s , of 

i n s t a l l a t i o n i n the f i e l d . 

Also f o r p i t s t h a t are going t o be dig-and-haul 

— are dug and hauled, of which there w i l l s t i l l be many, 

you have t o evaluate the cost f o r something t h a t you're 

then probably going t o d i g back up and dispose, and does i t 

r e a l l y make sense f o r t h a t temporary of a l i n e r t o r e q u i r e 

a heavier and more durable l i n e r f o r something t h a t w i l l 

only be i n place f o r perhaps s i x months? 

We'll t a l k about the l e v e l measuring device. 

This was a consensus recommendation, and upon f u r t h e r 

r e f l e c t i o n we have a couple of concerns about i t , which I 

w i l l take up w i t h you, and w e ' l l t a l k about the time f o r 

emptying the p i t a f t e r r i g release. 

On s i t i n g . S i t i n g i s a d i f f i c u l t issue, and we 

t h i n k t h a t the D i v i s i o n and you both are faced w i t h the 

d i f f i c u l t task of t r y i n g t o say, w e l l , where should we s i t e 

a p i t , a below-grade tank, or something l i k e t h a t , t h a t 

w i l l be p r o t e c t i v e i n the long-term? And t h a t ' s not easy. 
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From us as an operator i t i s complicated by a 

number of other f a c t o r s , and one of those f a c t o r s i s t h a t 

we have t o work w i t h our landowners. And our landowners 

t y p i c a l l y , i f not i n v a r i a b l y , have very d e f i n i t e ideas 

about where a p i t should go versus where a p i t should not 

go. 

And the more we have s i t i n g r e s t r i c t i o n s from 

everybody i n the process, the more and more d i f f i c u l t i t 

becomes t o place a p i t or a tank. And i f we don't have any 

p i t s or tanks, we don't have any o i l or gas. And so there 

has t o be some balance which i s str u c k . 

Now we're suggesting a l i m i t of 100 f e e t from a 

s i g n i f i c a n t watercourse, and we're proposing f o r purposes 

of t h i s one r u l e only, which would be 19.15.17.10, which i s 

the s i t i n g r e s t r i c t i o n s , t h a t a s i g n i f i c a n t watercourse be 

defined as any watercourse w i t h defined bed and bank, 

e i t h e r named on the USGS 7.5-minute quadrangle map, which 

i s what Commissioner Olson asked about, or a f i r s t - o r d e r 

t r i b u t a r y t o such a watercourse i f t h a t watercourse dr a i n s 

an area of f i v e square miles. 

Those are p r e t t y s i g n i f i c a n t watercourses. They 

and the f l o o d p l a i n l i m i t s — which we also agree w i t h , the 

100-year f l o o d p l a i n where t h a t ' s been d e l i n e a t e d — we 

t h i n k , provide a good way t o address some very l e g i t i m a t e 

concerns. Now we are as concerned about them, probably 
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more than you are, and t h a t would be over f l o o d , where 

suddenly our p i t ends up underwater. That i s a h i g h l y 

undesirable t h i n g from our perspective because we have t o 

clean i t up. We don't want t o be i n t h a t s i t u a t i o n . 

I t addresses issue of meander, where t h a t 

streambed i s going t o p o t e n t i a l l y move i n t o our p i t over 

time. That's very undesirable from our perspective as 

w e l l . The f l o o d p l a i n l i m i t e s s e n t i a l l y prevents a meander 

s i t u a t i o n from o c c u r r i n g , and we believe the 100-foot l i m i t 

would as w e l l . 

And enhanced leaching, which we're concerned 

about, where you're i n the al l u v i u m i t s e l f . Once again, 

the f l o o d p l a i n issue i n t h a t 100-foot marker and using as 

large a stream course where you may s t a r t t o have t h a t 

a l l u v i a l issue, we t h i n k , a l l provide good ways of 

addressing what i s a r e a l environmental issue, which i s 

overflow, meander and enhanced leaching i n those areas. 

What we don't t h i n k we need t o do, though, i s t o 

expand t h a t t o every l i t t l e erosion r i v u l e t t h a t 

p o t e n t i a l l y could be discerned upon the land surface, 

because there are many of those. 

One of the issues i n the waters of the United 

States debate, which I'm sure t h a t Commissioner Olson i s 

c e r t a i n l y aware of, i s t h a t we end up w i t h more water i n 

the a r i d southwest than we do i n the east of the United 
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States when you s t a r t l o oking a t waters t h a t way. 

And t h a t ' s what we're t r y i n g t o avoid having, 

because then you can't s i t e i t anywhere except l i k e your 

landowners' p r e f e r r e d pasture, because t h a t ' s the only area 

where t h a t r i v u l e t i s n ' t . And t h a t creates a l o t of 

f r i c t i o n w i t h our landowners, and we want t o be good 

neighbors w i t h our landowners, and we don't want t o put a 

p i t i n t h e i r pasture i f we can locat e i t someplace else. 

So t h a t ' s a very r e a l - l i f e issue f o r us. 

On the 12-mil s t r i n g - r e i n f o r c e d l i n e r versus the 

2 0-mil, there's some cost and i n s t a l l a t i o n issues w i t h 

t h a t . The northwestern inspector t e s t i f i e d t h a t he'd had 

no problems w i t h the 12-mil l i n e r s t h a t he had seen. The 

southeast inspector said t h a t where th e r e had been a few 

problems they had been promptly cleaned up as p a r t of the 

closur e process, and t h a t he d i d n ' t r e a l l y have a problem 

w i t h t h a t . That's some good r e p o r t i n g from the f i e l d . 

We note t h a t we're w i l l i n g t o move t o t h a t 

s t r i n g - r e i n f o r c e d , because i t does address some issues w i t h 

windwhip, and t h a t i s occasionally a problem. 

There's nothing t h a t we can do, members of the 

Commission, about somebody t h a t picks up a stake and 

pi t c h e s i t i n the middle of our operating p i t , and t h a t 

happens every now and then, and t h a t ' s something t h a t we 

t r y t o stop, and we know t h a t everybody on the OCD s t a f f i s 
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t r y i n g t o stop as w e l l . The 20-mil l i n e r won't stop t h a t 

from o c c u r r i n g . So we t h i n k a 12-mil i s probably a good 

compromise f o r t h i s type of s i t u a t i o n . 

Level measuring device. This i s a r e a l l y good 

idea i n theory. I t has some problems i n p r a c t i c e , and one 

of those i s , what happens i f t h a t measuring device goes 

back i n t o the p i t when you're c i r c u l a t i n g , and you go down 

the wellbore w i t h i t ? And not nec e s s a r i l y e v e r y t h i n g would 

have t h a t problem, but t h a t ' s something t h a t we are 

t r o u b l e d by, and we're t r y i n g t o t h i n k p r a c t i c a l l y how we 

would do t h a t . So we have some concern about t h a t . I 

don't know t h a t i t ' s — ex a c t l y where we're going t o come 

out as an i n d u s t r y committee on t h a t , but t h a t ' s something 

t h a t we're i n discussions w i t h r i g h t now. 

What about emptying the p i t ? Right now the 

D i v i s i o n has proposed t o you two separate r u l e s , a 3 0-day 

r u l e f o r a d r i l l i n g p i t , and a 15-day r u l e f o r a workover 

p i t . 

We agree, based on the i n f o r m a t i o n t h a t ' s been 

presented t o you, t h a t f o r us t o remove the l i q u i d from 

t h a t p i t promptly a f t e r r i g removal i s important, because 

t h a t ' s when we have a hy d r a u l i c head on t h a t p i t . You 

heard Mr. Price t a l k about the f a c t t h a t once t h a t 

h y d r a u l i c head i s o f f the p i t he t h i n k s a l o t of the 

contamination issues go away, and we t h i n k t h a t ' s t r u e . 
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The issue f o r us i s how t o do t h a t i n a prompt 

way t h a t allows us t o arrange f o r the t r u c k i n g of t h a t t o 

a v a i l a b l e SWD disposal c a p a b i l i t y or t o an a l t e r n a t i v e 

d i s p o s a l or use s i t e , because the t i g h t e r and t i g h t e r t h a t 

time frame gets, the more l i k e l y i t i s t h a t we're not going 

t o be able t o do t h a t , and we're going t o have t o apply f o r 

an exception, or t h a t we're not going t o be able t o get 

i n t o t h a t SWD l i n e because t h a t sometimes i s a long l i n e 

and you have t o w a i t your place on i t , or t h a t i t w i l l have 

other problems of t h a t nature. 

We also know t h a t some operators are working on 

t h i n g s l i k e enhanced evaporation systems, which would allow 

some of t h a t water t o be evaporated o f f . And f o r t h a t type 

of t h i n g a 3 0-to-45-day period works much b e t t e r , and from 

a scheduling perspective 3 0 t o 45 days works much b e t t e r 

f o r us. 

We would be w i l l i n g t o accept a 45-day f o r e i t h e r 

d r i l l i n g or workover p i t s being very workable and very 

c o n s i s t e n t w i t h our o b l i g a t i o n s t o t r y t o remove t h a t water 

as q u i c k l y as we can, given the r e a l - l i f e c o n s t r a i n t s of 

not being the masters of our own domain and having t o r e l y 

upon c o n t r a c t o r s t o provide t r u c k s and other s t u f f , and 

they're not always a v a i l a b l e when we need them t o be. 

On closure. Well, I t h i n k t h a t t h a t f i r s t b u l l e t 

p o i n t puts i t n i c e l y , which i s t h a t we s t r o n g l y disagree 
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w i t h the whole d i r e c t i o n t h a t the D i v i s i o n would l i k e you 

t o take i n closure. We r e a l l y don't b e l i e v e t h a t the 

in f o r m a t i o n and evidence t h a t ' s been presented t o you on 

t h i s record j u s t i f i e s the strong change i n our closu r e 

approach t h a t ' s being recommended t o you. 

There's no record evidence of non-chloride 

groundwater contamination from a d r i l l i n g p i t . Therefore, 

we don't know what the warrant i s f o r BTEX, TPH and 3103 

c o n s t i t u e n t s . I mean, i f you look a t i t , there's r e a l l y no 

record evidence f o r t h a t . 

That modeling demonstration alone i s not 

compelling. As both Mr. Hansen and Dr. Stephens agreed, 

they use t y p i c a l conservative cases f o r what they were — 

done. We should have seen some contamination already, 

based on those s t a t i s t i c s . We r e a l l y haven't seen i t . 

You've heard the testimony of Dr. Ben Thomas t h a t 

the c o n s t i t u e n t s are not of the type and not of the l e v e l 

t o r a i s e a human-health or environmental concern a t the 

l e v e l where they are. 

You heard Dr. Stephens t a l k a t great l e n g t h about 

the f a c t t h a t we went out t o develop a l e v e l t h a t would be 

p r o t e c t i v e , even i f a l l of our engineering c o n t r o l s f a i l e d , 

f o r the resources of New Mexico. And t h a t ' s a very 

important p a r t , and I t h i n k one t h a t ' s perhaps overlooked. 

The i n d u s t r y committee and the members of the 
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i n d u s t r y committee are not recommending t h a t we not have 

l i n e r s and other engineering c o n t r o l s . We are, i n f a c t , 

recommending t h a t . So we are t a l k i n g now about the 

safeguard i f those t h i n g s f a i l . 

And i t i s a p o i n t of great disappointment f o r us 

t h a t when i n d u s t r y proposes an engineering c o n t r o l measure 

they always f a i l , but i f we go t o anybody else o u t s i d e of 

us, l i k e i n the waste management i n d u s t r y , those measures 

are w e l l engineered and w e l l c o n t r o l l e d , and they w i l l 

never f a i l . And we're t r o u b l e d by the persi s t e n c e of t h a t 

double standard, t h a t whatever we do w i l l always f a i l , and 

whatever anybody else does i s n ' t going t o f a i l . 

And i n t h i s case we've given you two l e v e l s of 

p r o t e c t i o n . F i r s t , engineering c o n t r o l measures t h a t we do 

not b e l i e v e w i l l f a i l and t h a t are p r o t e c t i v e . And we are 

prepared t o back those up w i t h c oncentration and 

c o n s t i t u e n t l i m i t s t h a t , even i f they don't work as we've 

f o r e c a s t , would s t i l l be p r o t e c t i v e of the environment and 

groundwater. 

But t h a t i s a secondary p o s i t i o n , members of the 

Commission. We are looking a t those engineering c o n t r o l s 

as our primary c o n t r o l , but we're s t i l l agreeing t h a t we 

w i l l put i n those secondary measures, t h a t i f they do f a i l , 

i f they worst t h i n g does happen and t h a t l i n e r doesn't 

work, the resources of New Mexico would s t i l l be p r o t e c t e d . 
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And we t h i n k t h a t sometimes the focus has s h i f t e d 

t o our l o o k i n g a t our secondary c o n t r o l measures and 

saying, w e l l , t h a t ' s the only t h i n g you're going t o do-

That 's not the only t h i n g t h a t we as i n d u s t r y have 

recommended t o do. 

There's been some discussion about s t a b i l i z e d 

m a t e r i a l and whether the NMED SSLs f o r m i g r a t i o n t o 

groundwater are conclusive proof t h a t what's i n a p i t i s 

ne c e s s a r i l y going t o be a t h r e a t t o New Mexico's 

groundwater. 

Well, both Dr. Thomas and Mr. von Gonten agreed 

t h a t t h a t was r e a l l y not the p o i n t , t h a t t h e r e i s 

s t a b i l i z a t i o n p r a c t i c e s t h a t you can use where you may have 

higher concentrations of the waste t h a t w i l l not cause a 

t h r e a t t o the groundwater. We look a t t h a t as p a r t of our 

s t a b i l i z a t i o n process, we look a t t h a t as p a r t as p a r t of 

our engineering c o n t r o l s , t h a t we — and as p a r t of our 

commitment t o you as being good and responsible 

environmental operators. 

On closure. We continue t o maintain our p o s i t i o n 

t h a t the D i v i s i o n proposal i s t o t r a n s f e r the c h l o r i d e 

issue t o the l a n d f i l l s and say, w e l l , w e ' l l deal w i t h them 

when they f i n a l l y come around a couple hundred years from 

now and we're r e t i r e d , don't have t o worry about i t . 

We're concerned t h a t t h a t elevates the 
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concentrations i n the f u t u r e and reserves those issues f o r 

the f u t u r e a t l e v e l s of greater concern where i t w i l l be 

harder t o deal w i t h . And you've seen some of our modeling 

today i n Dr. Stephens' r e b u t t a l testimony on t h a t . 

We bel i e v e t h a t both the D i v i s i o n and the 

i n d u s t r y committee proposals address r e - v e g e t a t i o n , and we 

s t r o n g l y disagree w i t h the D i v i s i o n p o s i t i o n t h a t 

landowners have an absolute r i g h t t o c o n t r o l the surface. 

And Mr. Carr t a l k e d about t h a t , and I won't t a l k about 

t h a t . 

So what i s the in d u s t r y ' s — and I should say the 

i n d u s t r y committee's p r e f e r r e d s o l u t i o n , since of course 

y o u ' l l also be hearing from the Independent Petroleum 

As s o c i a t i o n of New Mexico? 

We bel i e v e t h a t there's a t h r e e - p a r t s o l u t i o n t o 

closure. There's a c t u a l l y a f o u r t h p a r t too, i f you t h i n k 

about your exception p r o v i s i o n . 

F i r s t , dig-and-haul i f less than 50 f o o t t o 

groundwater. That was a consensus recommendation of the 

task f o r c e , and we're w i l l i n g t o l i v e w i t h t h a t p a r t of the 

consensus recommendations. We t h i n k t h a t t h a t ' s a 

reasonable balancing of the concern f o r an op e r a t i n g p i t 

and the p o t e n t i a l t h r e a t t o groundwater. 

We're looking a t closure i n place i f i t ' s g r e a t e r 

than 50 f e e t t o groundwater and we have a l i n e r and a 4-
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f o o t cover, which includes t o p s o i l , r e - v e g e t a t i o n . And 

we've t a l k e d about, and you heard, the discussion from our 

expert, Dr. Buchanan, about what was achievable. 

And we're not p a r t i c u l a r l y opposed t o the more 

numeric standard t h a t Commissioner B a i l e y has i n q u i r e d 

about from Rule 36, although we do t h i n k t h a t t h e r e needs 

t o be t h a t f o u r - t o fi v e - y e a r period t h a t Dr. Buchanan 

t a l k e d about before we have t o r e - p l a n t , i n case i t ' s been 

th r e e dry years i n a row f o r t h a t . 

Then we look a t benzene a t , say, the .2 

m i l l i g r a m s per kilogram on a s t a b i l i z e d m a t e r i a l , BTEX and 

c h l o r i d e using a 5000 m i l l i g r a m per kilogram. And no, t h a t 

i s not a m i s p r i n t i n terms of what our f i n a l recommendation 

i s . And t h a t comes from looking a t standard DAFs, l o o k i n g 

a t the model t h a t Mr. Price presented, and l o o k i n g a t the 

work t h a t Daniel B. Stephens d i d . 

For closure i n place, we're l o o k i n g a t l e v e l s 

t h a t would be p r o t e c t i v e even i f t h a t l i n e r was 

compromised, b a s i c a l l y a t the time t h a t the p i t had 

occurred — or was i n operating s t a t u s . 

Our t h i r d o ption i s deep-trench b u r i a l , and th e r e 

we're l o o k i n g a t 10 mil l i g r a m s per kilogram f o r the 

benzene, s t i l l 100 we believe a t t h i s p o i n t i n time f o r the 

BTEX, and a 3500 m i l l i g r a m per l i t e r using SPLP 

u n s t a b i l i z e d m a t e r i a l . 
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Now i t may be, members of the Commission, t h a t we 

come back and we t a l k about 24,800 m i l l i g r a m s per kilogram, 

which i s what you saw on the chart today, because i n many 

ways we t h i n k t h a t perhaps t h a t ' s j u s t a b e t t e r way because 

i t ' s an easier t e s t and i t ' s more e a s i l y understandable by 

everybody i n the f i e l d what t h a t means. And we agree t h a t 

s i m p l i c i t y sometimes i s a v i r t u e . And so i n our f i n a l 

proposal t h a t you get on Thursday i t may r e f l e c t a 24,800. 

I j u s t don't know yet a t t h i s time. We have a meeting 

l a t e r t h i s week f o r t h a t . 

We also agree there w i t h the new l i n e r cover or 

f o u r f o o t of cover on top of t h a t , i n c l u d i n g t o p s o i l and 

r e - v e g e t a t i o n . We believe t h a t i s a very p r o t e c t i v e 

environment. You've got e x c e l l e n t engineering c o n t r o l s . 

You have, where the o l d p i t was, excavation under the p i t 

t o make sure t h a t where there were any leaks, t h a t those 

are p r o p e r l y cleaned up. And the reason we're w i l l i n g t o 

do t h a t i n the deep-trench sense i s t h e r e we can't 

guarantee t h a t what was i n t h a t p i t beforehand n e c e s s a r i l y 

would be p r o t e c t i v e , u n l i k e closure i n place where we 

b e l i e v e we have a b e t t e r case f o r showing t h a t guarantee t o 

you. 

The i n d u s t r y p i t proposal i s s u p e r i o r , we view, 

f o r t h r e e reasons. 

F i r s t , the groundwater i s p r o t e c t e d by the l i n e r . 
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I t ' s protected by a 5000-milligram-per-kilogram 

c h l o r i d e , which we believe i s p r o t e c t i v e of both 

groundwater and human h e a l t h , even i f t h a t l i n e r i s 

compromised, perhaps even i n the o p e r a t i o n a l phase. 

We bel i e v e t h a t benzene, BTEX and GRO-DRO i s 

p r o t e c t i v e of groundwater and human h e a l t h , and you've 

heard t h a t from Dr. Thomas, and not r e a l l y any disagreement 

from anybody else i n t h i s hearing on those issues. 

And the other l e v e l s are not present a t l e v e l s of 

h e a l t h or groundwater concern. And you've heard t h a t 

repeatedly from Dr. Thomas, you've heard i t b a s i c a l l y from 

Dr. Stephens. 

Well, t h a t takes care of going down. What about 

going up? 

Well, going up i s important too. Going up i s i n 

some ways of much more immediate concern than going down. 

Why? Because we always have a c o n s t i t u e n t , and t h a t 

c o n s t i t u e n t i s c a l l e d the landowner. And t h a t landowner 

has very d e f i n i t e views about the q u a l i t y of the land t h a t 

we leave a f t e r we leave and we close, and they are always 

t a l k i n g t o us about what they t h i n k we should be meeting. 

And I'm sure t h a t ' s no su r p r i s e t o any of you who have 

served on t h i s Commission f o r any pe r i o d of time, t h a t the 

landowners have d e f i n i t e views about what adequate r e -

v e g e t a t i o n and closure i s . 
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Dr. Buchanan said t h a t t h a t f o u r f o o t of cover, 

i n c l u d i n g one f o o t of t o p s o i l , i s always going t o be 

p r o t e c t i v e , based on h i s research and experience, from s a l t 

coming up. 

There's been some discussion about t i g h t c l a y s , 

but the uncontradicted evidence i n the record i s t h a t those 

are not found i n most areas of New Mexico where the p i t s 

are allowed. I n any event, t h a t ' s e a s i l y worked around by 

simply making sure t h a t you don't use t h a t t i g h t c l a y as 

your capping m a t e r i a l . 

Dr. Buchanan also established t h a t our n a t i v e 

species, the ones t h a t we're going t o want t o be using f o r 

r e - v e g e t a t i o n , are e a s i l y established, w e l l , are 

est a b l i s h e d and t o l e r a n t of small movement of s a l t up i n t o 

the s o i l column. And those species are not some unsavory, 

undesirable, unusable t h i n g . They are i n f a c t n a t i v e s and 

p a l a t a b l e f o r our l i v e s t o c k i n d u s t r y . And t h a t ' s a very 

important p a r t , very important p a r t . 

Dr. Neeper presented you some evidence — 

i n f o r m a t i o n showing t h a t , w e l l , p l a n t s don't grow a t ECs 

higher than 4. Well, t h a t ' s t r u e . A l o t of f i e l d crops 

don't grow a t an EC above 4. 

But are we r e a l l y t r y i n g t o grow f i e l d crops on 

top of a l l the p i t s and the range land of New Mexico? I 

t h i n k the answer t o t h a t i s t h a t , no, we're not. And even 
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i f we were, how deep do most f i e l d crops root? And i s t h a t 

going t o be addressed by the cover s o l u t i o n t h a t ' s already 

being proposed here by the i n d u s t r y committee? I t h i n k i f 

you t h i n k about t h a t , y o u ' l l f i n d t h a t most of the time 

we're adequately addressing t h a t by the cover t h a t ' s being 

proposed. 

So we believe t h a t we have done w e l l by our 

landowners i n our cur r e n t r e - v e g e t a t i o n methods. 

Are we perfect? No. 

Does the weather always cooperate w i t h us? No. 

But as Dr. Buchanan said, I f you gi v e t h a t 

weather f i v e or s i x years and you get through the p e r i o d i c 

dry cycles we have, we w i l l r e - e s t a b l i s h v e g e t a t i o n . And 

we w i l l c e r t a i n l y r e - e s t a b l i s h vegetation before the time 

t h a t there's any r e a l issue w i t h l i n e r compromise 

underneath t h a t . And so at t h a t time we're not going t o 

have a b i g h y d r a u l i c head t r y i n g t o f l u s h a l o t of s t u f f 

i n t o the subsurface. 

Deep-trench b u r i a l . 

We be l i e v e the groundwater, once again, i s 

p r o t e c t e d by t h a t closure, p r i m a r i l y l o o k i n g a t , here, a 

brand-new l i n e r s p e c i a l l y designed f o r t h a t purpose of 

c o n t a i n i n g those m a t e r i a l s w i t h a cover on i t , and then 

p r o t e c t e d by t h a t 3500 m i l l i g r a m s per l i t e r , or 24,800 

m i l l i g r a m s per kilogram i f t h a t ' s what i t t u r n s out t o be, 
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even i f t h a t l i n e r i s compromised over time. 

We bel i e v e t h a t there w i l l be benzene and BTEX 

and GRO-DRO l e v e l s t h a t are p r o t e c t i v e of groundwater and 

human h e a l t h . 

We are not uncognizant of the f a c t t h a t somebody 

might b u i l d something over t h i s . Dr. Thomas t a l k e d t o you 

about t h a t , how he s p e c i f i c a l l y evaluated c o n s t r u c t i o n 

worker exposure, how he evaluated r e s i d e n t i a l exposure t o 

these c o n s t i t u e n t s , how he evaluated c h i l d r e n and youth 

exposure t o those c o n s t i t u e n t s using c u r r e n t techniques and 

the best science t h a t we have a v a i l a b l e , and determined 

t h a t i t was p r o t e c t i v e a t these l e v e l s . 

We have the same surface p r o t e c t i o n s f o r the deep 

trenches t h a t we do f o r closure i n place. We b e l i e v e t h i s 

i s a very p r o t e c t i v e standard. 

Now there's been a l o t of discu s s i o n about the 

various b e n e f i t s of our groundwater model versus t h e i r 

groundwater model, and there's — and a l l t h a t . Why do we 

t h i n k t h a t you should as a Commission give way t o what Dr. 

Stephens has t e s t i f i e d ? Well, there are a number of issues 

f o r t h a t . 

F i r s t , h i s are t i e d t o a c t u a l New Mexico 

c o n d i t i o n s . I n f a c t , Dr. Stephens has done a l o t of the 

research on vadose zone t r a n s p o r t i n New Mexico. You're 

t a l k i n g t o one of the great experts i n t h i s issue here i n 
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the State. 

He uses a rep r e s e n t a t i v e range of reasonable 

worst-case s o i l types, when he put t h i s together, w i t h o u t 

r e s o r t i n g t o an impossible combination, and t h a t was r e a l l y 

what h i s c r i t i q u e was today. S o i l s have c e r t a i n l i m i t s 

w i t h i n which they have t o operate, and you can't d i s t o r t 

those e n t i r e l y and have anything come out. He t r i e d t o 

p i c k one t h a t was a reasonable worst case f o r what we would 

see i n New Mexico, and use t h a t . 

And t h a t ' s what he presented, not because he's 

t r y i n g t o get i n d u s t r y o f f the hook but because he wanted 

t o present t o you a good, reasonable worst-case scenario 

t h a t would be found throughout most of the s t a t e i n the 

northwest and the southeast. 

He addresses the l i m i t e d s i z e and the mass of 

contaminants i n the p i t s . There's no way f o r a p i t t o grow 

more s a l t than i t had a t the beginning, and t h a t ' s a b i g 

concern of ours as we look a t t h a t . 

And we d i d some conside r a t i o n of the cumulative 

impacts. What i f you d i d have a bunch of p i t s a l l l i n e d 

up? We t a l k e d about t h a t . 

Commissioner Fesmire asked a question about, 

w e l l , what i f you had equal volumes of mass? And the 

answer t o t h a t was asked by me and given by Dr. Stephens i n 

h i s d i r e c t r e b u t t a l testimony, which i s , the c o n c e n t r a t i o n 
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would s t i l l be lower i n the p i t s because i t ' s more of a 

dispersed t h i n g , you have areas of other groundwater 

i n f i l t r a t i o n o c c u r r i n g . And we t h i n k t h a t ' s an important 

f a c t o r t o keep i n mind because i t ' s the peak, peak 

concentrations t h a t become very problematic i n terms of 

t r a c k i n g down and t r e a t i n g over time. 

We'll consider some more of the cumulative impact 

as I get a l i t t l e b i t f u r t h e r f o r t h i s . Two other p o i n t s 

on t h a t , come back. 

There's been some questions on t h i s groundwater 

modeling too, about the average. And I t h i n k t h a t Dr. 

Stephens himself gave the best answer f o r t h i s , which i s 

t h a t when you're i n t e r p r e t i n g s o i l data, i t ' s very 

important t o know what i t i s , the data t h a t you're 

i n t e r p r e t i n g . And so he looked a t the various ranges of 

the data t h a t were a v a i l a b l e t o him, and he picked a number 

which he s a i d was a reasonable worst case w i t h i n t h a t 

range. 

Now as he pointed out, there's r e g i o n a l scale 

models, and those r e g i o n a l scale models in c l u d e a l l the 

p r e f e r e n t i a l impact areas, streams, r i v e r s , playa lakes, 

mountain f r o n t s and a l l the area where we know t h a t 

recharge of the a q u i f e r i s considerably higher. 

Then you have broad sways of area where you don't 

r e a l l y have t h a t much recharge. And under the r u l e and the 
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s i t i n g l i m i t s t h a t are i n here, we're going t o be l o c a t i n g 

i n those areas of more l i m i t e d recharge. And so he picked 

the number t h a t he thought was a reasonable worst case f o r 

t h a t scenario. 

And I would submit t o you, members of the 

Commission, i f you weigh the d i f f e r e n t e x p e r t i s e of the 

people who are t a l k i n g t o you on t h i s issue, you have Dr. 

Stephens who has done almost a l l the modeling and almost 

a l l the s o i l sampling and almost a l l the h y d r a u l i c 

c o n d u c t i v i t y s t u f f t h a t ' s been c i t e d by everybody i n t h i s 

room. And so i f anybody's i n a p o s i t i o n t o r e a l l y judge 

what's a reasonable r a t e t o look at statewide, he's 

probably the best person here t o do t h a t . And h i s number 

i s n ' t a l l t h a t d i f f e r e n t from the other ones t h a t you've 

heard, and so I t h i n k t h a t ' s something we should give some 

co n s i d e r a t i o n t o . 

What about re-vegetation? Re-vegetation i s an 

important issue, and I t h i n k i t ' s one t h a t perhaps has not 

had as much a t t e n t i o n given t o i t i n the past as perhaps 

needed t o . And so i n t h i s case we sought out a reclamation 

expert who had not only t h e o r e t i c a l understanding of issues 

of s a l t t r a n s p o r t and reclamation but also 3 5 years of 

p r a c t i c a l experience i n reclamation i n New Mexico. 

He was asked, Well, how do you e x p l a i n , given 

what you're t e l l i n g us, why we s t i l l have some p i t s t h a t 
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are bare on the surface a f t e r some number of years? And I 

t h i n k t h a t he gave you a p r e t t y compelling a n a l y s i s of the 

d i f f e r e n t f a c t o r s t h a t might r e s u l t i n t h a t being t r u e . 

And I t h i n k he explained those causes of past f a i l u r e s . 

And more i m p o r t a n t l y , I t h i n k he explained how 

the i n d u s t r y committee proposal r e a l l y addresses those, and 

t h a t i s t o prevent undue compaction, t o make sure t h a t we 

have good t o p s o i l t o put on top of t h a t f o u r - f o o t of cover 

and then the one f o o t of good growing medium on top of 

t h a t . 

That gives us a s u f f i c i e n t r o o t i n g depth t o not 

only r e - e s t a b l i s h most of our na t i v e species w i t h o u t any 

problem, but i t also gives us an area where i f t h e r e i s a 

l i t t l e b i t of s a l t movement t h a t Dr. Neeper has expressed 

concern about, t h a t there's s t i l l a good r o o t i n g medium i n 

th e r e f o r those p l a n t s t o have t h a t are not going t o be so 

a f f e c t e d by the s a l t s so t h a t we don't have osmotic s t r e s s 

t h a t those p l a n t s are not already used t o d e a l i n g w i t h . 

I f you remember, there i s a n a t u r a l c h l o r i d e 

bulge, and t h a t c h l o r i d e bulge i s f a i r l y elevated l e v e l s , 

and here we're only t a l k i n g about a l i t t l e b i t of 

i n f i l t r a t i o n of t h a t f o u r - f o o t area t h a t he t a l k e d about. 

The i n d u s t r y committee provided you w i t h good New 

Mexico p l a n t - and v e g e t a t i o n - s p e c i f i c a n a l y s i s , whereas the 

environmental community i n t h e i r i n f o r m a t i o n presented 
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b a s i c a l l y crop and a g r i c u l t u r a l standards. Once again, the 

question f o r you i s , which i s more l i k e l y t o be used f o r 

re - v e g e t a t i o n e f f o r t s here i n New Mexico? Native species 

and n a t i v e forage areas, or are we going t o be t a l k i n g 

about row crops and strawberries and those types of t h i n g s 

t h a t have a very low s a l t tolerance? 

And I t h i n k the answer t o t h a t i s f a i r l y obvious 

i f you look a t the landscape of New Mexico. We're t a l k i n g 

mostly range and forage crops here, and t h a t ' s the 

i n f o r m a t i o n t h a t he presented t o you and showed t h a t we 

would be able t o e s t a b l i s h good, healthy range and f o r e s t 

v e g e t a t i o n w i t h t h i s proposal. 

L a s t l y , Dr. Stephens and Dr. Buchanan both t a l k e d 

about some concerns w i t h the model t h a t Dr. Neeper had, 

t a k i n g away some of the dynamism of the n a t u r a l system. 

Dr. Neeper presented h i s model t h a t showed s a l t might move 

both ways, p a r t i c u l a r l y i n a t i g h t s o i l . 

And Dr. Buchanan brought out the very great 

importance of a t h i n g where you have t h a t f l u x or 

convective f l o w of water t h a t a c t u a l l y comes down, helps 

push eve r y t h i n g down. Where you're only d e a l i n g w i t h the 

s o i l - m o i s t u r e model, t h a t ' s not so easy t o deal w i t h i n the 

t r a n s p o r t side, t h a t convective f l u x , because we're j u s t 

d e a l i n g w i t h moisture. But yet i t ' s t h a t f l u s h down t h a t 

we know i s a very important c o n t r i b u t o r t o the c h l o r i d e 
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bulge t h a t we see, so we know t h a t ' s an important p a r t of 

the s u r f i c i a l topography and s u r f i c i a l hydrogeology of New 

Mexico. And you heard Dr. Buchanan t a l k about t h a t and you 

heard Dr. Stephens acknowledge t h a t t h a t was a f a c t o r t h a t 

was very important i n t h a t as w e l l . 

And we t h i n k t h a t the approach t h a t the i n d u s t r y 

committee has presented t o you w i t h the f o u r - f o o t cap 

addresses those issues of how those s a l t s w i l l come down. 

We've t a l k e d about having a — t o make sure t h a t we don't 

get excess water i n , having some caps i n t h e r e and a l l 

t h a t . So we t h i n k we've presented t o you a very p r o t e c t i v e 

engineering s o l u t i o n , and then e v e n t u a l l y also a backup 

s o l u t i o n as w e l l . 

Why else do we t h i n k the i n d u s t r y p i t proposal i s 

superior? Well, we t h i n k i t minimizes the adverse 

consequences more suc c e s s f u l l y . We t h i n k t h e r e w i l l be 

less t r u c k t r a f f i c , emissions and i n j u r i e s on a p e r - u n i t -

o f - p r o d u c t i o n basis, because i f we go t o a dig-and-haul 

remedy, which i s what the D i v i s i o n i s recommending, th e r e 

w i l l have t o be more tr u c k s on the basis f o r handling the 

m a t e r i a l t h a t has t o be hauled out. 

And even i f we go t o a closed-loop system i n 

order t o minimize the amount of waste and t h a t amount of 

t r u c k t r a f f i c , then we're going t o have more t r u c k s w i t h 

the closed-loop system. So i t ' s almost an i n e l u c t a b l e 
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conclusion t h a t the D i v i s i o n ' s proposal i s going t o 

increase t r u c k t r a f f i c and, as a r e s u l t , some number of 

t r a f f i c , emissions and i n j u r i e s on a p e r - u n i t of production 

basis. 

We b e l i e v e t h a t our proposal avoids 

hyperconcentration i n l a n d f i l l s t h a t w i l l e v e n t u a l l y 

r e q u i r e treatment a f t e r post-closure care ends. 

I f the l i n e r f a i l s , we t h i n k t h a t the small 

dispersed l e v e l s w i l l e v e n t u a l l y clean themselves up, 

because there i s not an i n f i n i t e mass of contaminant i n 

them. And whi l e we don't l i k e t o t h i n k about t h a t any more 

than you do, i t i s a r e a l i t y t h a t should be given some 

co n s i d e r a t i o n . 

And f i n a l l y , the small p i t s , b a s i c a l l y f a i l - s a f e 

i n t h a t l i n e r holes e a r l i e r w i l l f u r t h e r disperse the 

concentrations by l i m i t i n g the peak t h a t y o u ' l l see, and 

p o t e n t i a l l y also the cumulative impact. 

And i f you t h i n k about t h a t , t h a t ' s because i f 

there's a small hole i n one of those l i n e r s t h a t occurs 

d u r i n g closure a c t i v i t y , there w i l l be some p a r t i a l 

leaching of those p i t contents over a much slower p e r i o d , a 

longer p e r i o d , and as a r e s u l t t h a t peak i s going t o be 

f u r t h e r d i s t r i b u t e d over time, and t h a t w i l l tend t o b r i n g 

the peak down. 

And t h a t ' s why we t h i n k t h a t t h i s proposal i s 
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p r o t e c t i v e , although i t i s our hope t h a t , i n f a c t , l i n e r 

holes and l i n e r f a i l u r e never occur, which i s what our hope 

i s , as we move forward. 

Well, t h a t ends my r e a l discussion about p i t s . 

L e t 1 s t a l k about another important p a r t of t h i s r u l e t h a t 

hasn't had enough discussion, and t h a t ' s below-grade tanks. 

And on the statement of need, we are a t a loss as 

t o whether the D i v i s i o n has o f f e r e d even a s i n g l e piece of 

evidence t h a t e x i s t i n g r u l e s f o r below-grade tanks are 

inadequate, t h a t there's been any releases from below-grade 

tanks or t h a t such a below-grade tank has posed any t h r e a t 

t o human h e a l t h , environment or groundwater a t a l l . 

My r e c o l l e c t i o n of the 106 photos a t the very 

beginning of t h i s i s t h a t there were no p i t s , and I don't 

b e l i e v e t h a t we — no tanks — I don't b e l i e v e t h a t we have 

see any tanks anywhere and — w i t h any problems shown w i t h 

those. 

And so I guess our question i s , i n the absence of 

evidence i n the record, how does the D i v i s i o n j u s t i f y 

sweeping changes t h a t w i l l undo over $125 m i l l i o n of 

i n d u s t r y investment i n a p r o t e c t i v e technology, much of i t 

i n discussions w i t h the D i v i s i o n ' s own s t a f f ? 

There's r e a l l y no apparent problem here. The 

f i e l d i nspectors d i d n ' t seem t o have any problems w i t h 

tanks, or i f they d i d , they d i d n ' t discuss them w i t h us 
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du r i n g t h e i r testimony. 

The D i v i s i o n proposal undoes extensive work by a 

number of operators i n c o n s u l t a t i o n w i t h the D i v i s i o n 

s t a f f . We heard from ConocoPhillips about what they had 

done of spending over $125 m i l l i o n . They're only one 

operator i n the Basin. 

And the l a s t t h i n g t h a t we would observe — and 

t h i s was i n the cross-examination of Brad Jones — i s t h a t 

the BGT p a r t of t h i s proposal i s extremely p o o r l y d r a f t e d , 

and i t r e a l l y needs t o be remanded or else replaced 

e n t i r e l y before i t were t o be adopted. ' 

There are four separate references t o secondary 

containment and leak d e t e c t i o n . Those could be i n t e r p r e t e d 

as being a d d i t i v e as i t ' s p r e s e n t l y w r i t t e n , which would 

mean t h a t the D i v i s i o n i s r e q u i r i n g p o t e n t i a l l y t e r t i a r y or 

quarternary secondary containment, and t h a t i s completely 

unreasonable f o r the r i s k s t h a t these types of u n i t s would 

do. So we would s t r o n g l y , s t r o n g l y , s t r o n g l y urge you t o 

a t l e a s t remand t h a t section i f you don't r e w r i t e t h a t 

whole p r o v i s i o n i n i t s e n t i r e t y , t o avoid some d r a f t i n g 

issues. 

What do we recommend on below-grade tanks? We 

t h i n k you should keep the d e f i n i t i o n the same as e x i s t i n g 

and r e w r i t e those pr o v i s i o n s t o provide f o r c l e a r , concise 

requirements. 
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And w h i l e i t says the i n d u s t r y committee has 

provided, we w i l l provide a d r a f t t h a t e l i m i n a t e s a number 

of those r e p e t i t i v e references and achieves the r e s u l t s the 

D i v i s i o n was seeking without c r e a t i n g the ambiguity, and we 

t h i n k t h a t t h a t would then be an acceptable below-grade 

tank p r o v i s i o n . 

Well, what do we do about ConocoPhillips and 

ConocoPhillips tanks which are below grade but r e a l l y don't 

seem t o be below-grade tanks i n the t r a d i t i o n a l sense of 

the term? 

This was a b i g subject of discussion i n f r o n t of 

the Governor's task f o r c e , and there was a consensus t h a t 

was reached a t i t . And t h a t consensus was t h a t a f t e r t h i s 

r u l e ' s e f f e c t i v e date, t h a t we would place those tanks i n a 

way t h a t e i t h e r you could inspect v i s u a l l y the bottom t o 

make sure t h a t they weren't l e a k i n g , or t h a t t h e r e would be 

a d e f l e c t i o n l i n e r underneath t h a t tank, so t h a t i f t h e r e 

was a leak, t h a t i t would come out t o the edge of t h a t 

l i n e r and you could inspect i t there and see i t t o prevent 

those tanks from leaking. 

We are proposing t o you a d r a f t of a new 

d e f i n i t i o n f o r a subgrade tank t h a t would achieve t h a t task 

f o r c e consensus recommendation, which we agree w i t h , we 

agree w i t h the members of the task f o r c e , and we t h i n k t h a t 

t h a t ' s a prudent t h i n g t o do. 
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We don't t h i n k t h a t those tanks need t o be f u l l y 

p e r m i t t e d , because they s i t t h e r e , they've got great leak 

d e t e c t i o n , there's v i s u a l i n s p e c t i o n , there's not going t o 

be any l i k e l i h o o d of s i g n i f i c a n t contamination t h a t we're 

not on top of w i t h i n a very short p e r i o d of time. 

And we t h i n k t h a t given t h a t ConocoPhillips alone 

has l i k e 6500, and I know t h a t there's a number of other 

operators have thousands of these t h i n g s , so there's more 

than 10,000 of them, the burden on the s t a f f and the 

i n d u s t r y f o r no reason of t r y i n g t o permit a l l these t h i n g s 

i s j u s t not worth i t . 

Tracking, l e a k - d e t e c t i o n , s p i l l r e p o r t i n g and 

response under Rules 116 and 19 provide f o r more than 

adequate p r o t e c t i o n f o r these tanks, which are o u t f i t t e d i n 

the way t h a t you saw from ConocoPhillips, or one of the 

e q u i v a l e n t t h i n g s t h a t ' s been adopted by one of the other 

operators. 

So b r i e f l y i n summary, what are some of the 

i n d u s t r y committee comments on the proposed r u l e ? And 

y o u ' l l be g e t t i n g an a c t u a l r e d l i n e from us g i v i n g our 

recommendations i n more d e t a i l . 

For permits, we t h i n k there should be a s i n g l e 

permit f o r a l l of these p e r m i t t a b l e u n i t s a t an APD, 

r e g i s t r a t i o n only f o r subgrade tanks. 

On the a p p l i c a t i o n , we b e l i e v e the h y d r o l o g i c 
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r e p o r t f o r temporary p i t s and below-grade tanks should only 

be as needed t o s a t i s f y the s i t i n g requirements. We t h i n k 

t h a t anything else i n v i t e s a l o t of ambiguity, a l o t of 

expense f o r very l i t t l e gain on e i t h e r your p a r t or our 

p a r t . 

On the s i t i n g requirements, our p r i n c i p a l request 

i s t h a t the d e f i n i t i o n of watercourse f o r s i t i n g purposes 

be l i m i t e d as we discussed e a r l i e r , as a named draw or a 

f i r s t - o r d e r t r i b u t a r y t h a t would d r a i n , say, a fi v e - s q u a r e -

m i l e area. That broader d e f i n i t i o n forecloses too many 

l o c a t i o n s a f t e r landowner, endangered species, 

archaeological and a l l s o r t s of other concerns are taken 

care o f. 

On the design and operating standards, the below-

grade tank standard i s i n serious need of r e v i s i o n f o r 

c l a r i f i c a t i o n , and we would commend t o you our d r a f t which 

we t h i n k achieves the same t h i n g s as the D i v i s i o n was 

t r y i n g t o do. 

We don't believe t h a t subgrade tanks should be 

re g u l a t e d as below-grade tanks, because they r e a l l y 

represent a best p r a c t i c e and a s i g n i f i c a n t commitment by 

i n d u s t r y t o improving our environmental performance. 

And you have heard from Gregg Wurtz a l l the 

d i f f e r e n t steps t h a t the ConocoPhillips f o l k s had gone i n t o 

i n t r y i n g t o develop the most p r o t e c t i v e form of t h i s tank 
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t h a t they could. And we t h i n k t h a t t h a t e f f o r t should be 

recognized. 

On p i t s , we don't believe the 20-mil l i n e r i s 

warranted by the testimony and t h a t the 12-mil r e i n f o r c e d 

i s adequate and i s p r o t e c t i v e , even i n the southeast, and 

we're g e n e r a l l y supportive of the other task f o r c e 

consensus items. 

On closure, the d r a s t i c remedy of a ban on i n -

place closure i s not warranted by the evidence presented t o 

the Commission. 

There's no contamination post-closure t h a t ' s 

known or suspected at t h i s time. 

Modeling shows not necessary f o r p r o t e c t i o n . You 

have the work t h a t was done by Dr. Stephens, the testimony 

of Dr. Ben Thomas. 

S a l t - s u r f a c i n g concerns have not been borne out 

by the evidence. Dr. Buchanan could not p o i n t out one 

example of t h a t i n a l l of h i s 35 years and seven or s i x 

thousand s o i l p r o f i l e s he's worked w i t h , i f those p i t s are 

closed per modern p r a c t i c e . 

We believe t h a t closure i n place i s f u l l y 

p r o t e c t i v e of the 5000-milligram-per-kilogram l i m i t 

proposed by the i n d u s t r y committee by — f o r c l o s u r e i n 

place, and t h a t ' s f o r both d i r e c t exposure and f o r 

groundwater. 
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We t h i n k t h a t d i r e c t — deep-trench b u r i a l i s 

f u l l y p r o t e c t i v e of the 3 5 0 0 - m i l l i g r a m - p e r - l i t e r or 24,800 

m i l l i g r a m s per kilogram f o r both d i r e c t exposure and 

groundwater. 

And we t h i n k t h a t the capping w i t h the f o u r f o o t 

of cover allows successful re-v e g e t a t i o n and presents s a l t -

s u r f a c i n g concerns t h a t Dr. Neeper l e g i t i m a t e l y r a i s e d , 

given past problems i n the days before we p e r m i t t e d mixture 

of p i t contents w i t h the s u r f i c i a l s o i l s . 

So i n conclusion — I'm sure everybody's happy t o 

hear those words — two thoughts f o r you, or two s l i d e s . 

The p r i n c i p a l b e n e f i t of the D i v i s i o n proposal 

r e a l l y comes down t o t h i s — the c o n s o l i d a t i o n i n the 

l a n d f i l l and r e d u c t i o n i n the number of u n i t s t h a t the 

D i v i s i o n has t o watch — but we t h i n k t h a t comes a t a 

p r e t t y h i gh p r i c e : the high-concentration, l o n g - d u r a t i o n 

plume i n the f u t u r e t h a t w i l l r e q u i r e addressing long a f t e r 

the post-closure care period t h a t ' s p r e s e n t l y contemplated 

i n the r e g u l a t i o n s . 

We b e l i e v e the i n d u s t r y committee proposal 

achieves the same goods as the D i v i s i o n proposal but 

w i t h o u t the f o l l o w i n g costs: 

We don't have t o spend the money f o r unnecessary 

h a u l i n g and t r u c k t r a f f i c and replacement of a l l those 

p e r f e c t l y good subgrade tanks w i t h r e v i s e d below-grade 

STEVEN T. 
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tanks as the D i v i s i o n s t a f f ' s proposal would cause. 

We can avoid many of the emissions increases f o r 

incremental t r u c k t r a f f i c on a per u n i t of prod u c t i o n . 

And the same t h i n g , the i n j u r i e s and f a t a l i t i e s 

t h a t are associated w i t h incremental t r u c k t r a f f i c on a per 

u n i t of production basis. 

And we believe t h a t dispersed p i t s avoids most of 

the cumulative impact and, compared t o a l a n d f i l l , more 

q u i c k l y s e l f - c o r r e c t s , should there be a problem w i t h i t s 

engineering c o n t r o l system. 

Now we're not r e l y i n g on t h a t , our preference i s 

t o r e l y upon on those engineering c o n t r o l s . 

So we believe t h a t the D i v i s i o n ' s preference f o r 

a "class-based" p r e s c r i p t i v e system of waste r e g u l a t i o n , 

which i s r e a l l y based on the RCRA subpart C program, does 

not j u s t i f y the cost i n — 

jobs, 

doesn't j u s t i f y the cost i n l i v e s , people exposed 

t o the t r u c k t r a f f i c , 

or i n j u r i e s t o those f o l k s , 

or t o the property of our landowners t h a t w i l l be 

damaged when a t r u c k goes o f f and h i t s t h e i r c a t t l e guards 

or fences or c o r r a l s or any of the other innumerable t h i n g s 

t h a t can happen i n the f i e l d , 

i t doesn't j u s t i f y the increase i n emissions, 
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both of greenhouse gases and of dust and of other types of 

emissions t h a t you w i l l see, 

i t doesn't j u s t i f y the cost i n the resources t o 

the i n d u s t r y , which w i l l cause more than a qu a r t e r of a TCF 

of gas t o be l e f t i n the ground, based on the i n f o r m a t i o n 

before us, and t h a t ' s j u s t from a s i n g l e operator, t o be 

l e f t i n the ground, 

and i t doesn't j u s t i f y the cost i n the revenues 

t o the State of New Mexico 

— when i t d e l i v e r s no h e a l t h b e n e f i t compared t o 

what the i n d u s t r y committee proposal would do, provides 

l i t t l e b e n e f i t t o the surface and w i l l r e s u l t i n m u l t i p l e 

l o n g - l a s t i n g high concentration plumes a t some p o i n t i n the 

f u t u r e , instead of an admittedly greater number of s h o r t e r -

d u r a t i o n , lower concentration plumes t h a t have been 

designed s p e c i f i c a l l y t o b a s i c a l l y meet the Water Q u a l i t y 

Control Commission standards. 

And f o r those reasons, members of the Commission, 

we b e l i e v e t h a t when i t comes down t o your hard task — and 

i t r e a l l y i s a hard task — of t r y i n g t o balance, you know, 

prevent i o n of waste, p r o t e c t i o n of c o r r e l a t i v e r i g h t s , and 

these very important environmental goals t h a t are laudable, 

t h a t we j u s t don't believe t h a t the D i v i s i o n has proposed 

t o you the best way t o t r y t o achieve those goals. 

We be l i e v e t h a t what the i n d u s t r y committee has 
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proposed achieves almost a l l , i f not a l l , of those same 

goods a t a considerably lower cost, and t h a t you should 

give serious c o n s i d e r a t i o n t o t h a t . 

And I tank you f o r your time and a t t e n t i o n t o a 

very complex proceeding. 

CHAIRMAN FESMIRE: So, Mr. Hiser, when you sa i d 

20 t o 3 0 minutes, you meant 2 0 plus 3 0 minutes? 

(Laughter) 

MR. HISER: Did I go t h a t long? I'm s o r r y — 

CHAIRMAN FESMIRE: Yes. 

MR. HISER: — i f I d i d . I t t u r n s out there's a 

l o t more s t u f f than I thought. 

CHAIRMAN FESMIRE: Ms. Foster? 

MS. FOSTER: Thank you. 

Mr. Chairman, members of the Commission, i n 

representing the Independent Petroleum A s s o c i a t i o n of New 

Mexico a t t h i s hearing my concern was t h a t of the small 

operator and small businesses of the State of New Mexico. 

They have a l o t of concerns w i t h t h i s r u l e . There's 

concern f o r t h e i r l i v e l i h o o d , concern f o r s a f e t y , concern 

w i t h the increase i n r e g u l a t o r y cost and t h e r e f o r e the 

impact on them and t h e i r businesses. 

I t i s our p o s i t i o n t h a t t h i s r u l e d i d not take 

economic impacts i n t o c onsideration p r i o r t o being w r i t t e n . 

We contend t h a t the OCD d i d not present any economic 
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evidence a t the hearing t h a t was based on any v a l i d 

operations numbers. We contend t h a t they d i d not meet 

t h e i r burden of proof i n t h i s case t o you a t the 

Commission. 

We ask f o r a balance. This Commission and the 

OCD had t o demonstrate the impacts t o i n d u s t r y and small 

businesses versus the p r o t e c t i o n of environment, and the 

OCD d i d not meet t h a t burden. 

There were guesstimates given by Mr. C a r l Chavez. 

He guessed t h a t a t y p i c a l w e l l would cause 100 a d d i t i o n a l 

t r i p s on the roads using a 100-mile-radius r u l e . 

He guessed t h a t a t y p i c a l w e l l would cause 1000 

cubic yards. I n f a c t , t h a t 1000 cubic yards i s w e l l below 

even the smallest 4000-foot-well estimates given by Mr. 

Small l a t e r . 

We heard over and over from the OCD w i t h t h a t 

evidence t h a t the cost of contamination i s g r e a t e r than the 

cost of prevention. Well, I would remind you — and look 

a t the d e f i n i t i o n of contamination. Contamination i s the 

impact causing unclean s o i l s . Cleaning up a s p i l l 

d e f i n i t e l y costs less than the demonstrated cost of closed-

loop systems and dig-and-haul. 

The O i l and Gas A c c o u n t a b i l i t y d i d p i c k up the 

r e s p o n s i b i l i t y of doing the numbers f o r the OCD. However, 

t h e i r numbers were not based on New Mexico operations. And 
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they c l e a r l y d i d not have an understanding of the surface 

waste management r u l e s and r e g u l a t i o n s when they were 

recommending t h a t we leave chloride-impacted d r i l l c u t t i n g s 

on s i t e as one of the reasons t o reduce costs. 

IPANM presented evidence. We presented a strong, 

cohesive case w i t h c r e d i b l e witnesses who a c t u a l l y work i n 

the f i e l d on a d a i l y b a s i s . r We showed you impacts, the 

economic impacts, the safety impacts and the h e a l t h impacts 

of t h i s r u l e . We maintain t h a t there are serious 

v i o l a t i o n s of the Small Business Regulatory R e l i e f Act i n 

the case as presented. 

The r u l e i s very complex, as demonstrated by 

several witnesses. 

There was testimony by Mr. Chavez, who s t a t e d 

t h a t even though he had worked on the r u l e h imself f o r 

t h r e e months, t h a t he s t i l l was not able t o f u l l y 

understand the impact of the 100-mile r a d i u s . 

There was testimony by Mr. Jones where he 

t e s t i f i e d f o r two whole days, l i n e by l i n e , on t h i s r u l e , 

demonstrating how complex t h i s r u l e r e a l l y i s . 

There was testimony by Mr. Foutz under 

qu e s t i o n i n g t h a t he d i d not understand the r u l e or the 

co m p l e x i t i e s of t h i s r u l e . 

And f i n a l l y , Mr. Sean Robinson and Mr. Gregg 

Wurtz from ConocoPhillips st a t e d t h a t t h e r e were s u r p r i s e s 
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every time t h a t they reviewed the r u l e , and they had been 

working on i t as i n d u s t r y experts f o r several months. 

We maintain t h a t t h i s r u l e c o n f l i c t s w i t h 

e x i s t i n g r u l e s . The surface waste management r u l e , which 

was j u s t passed by t h i s Commission l a s t year i s c l e a r l y i n 

c o n f l i c t w i t h t h i s proposed r u l e i n terms of i t s standards. 

Small r e g i s t e r e d landfarms can't take d r i l l 

c u t t i n g s . The 500-milligram-per-kilogram and the 1000-

mil l i g r a m - p e r - k i l o g r a m c h l o r i d e allowances are allowed f o r 

small p e r m i t t e d landfarms where these items are l e f t on the 

surface f o r three years. 

Mr. van Gonten stat e d t h a t i t ' s because the 

d i f f e r e n c e between a small r e g i s t e r e d landfarm — or a 

landfarm versus a p i t closure i s t h a t the moisture content 

i n the d r i l l c u t t i n g s i n the landfarm i s d i f f e r e n t , t h a t 

i t ' s a c t u a l l y d r i e r . 

Well, I ask you, what i f i t rains? And i s n ' t 

water added t o a landfarm i n order t o bioremediate? And 

how i s t h i s d i f f e r e n t from d r i l l c u t t i n g s l e f t on the d r i l l 

pad? 

The OCD sampled i n the northwest, and several of 

those r e s u l t s were from u n s t a b i l i z e d p i t s . And f u r t h e r , 

s e v eral of those r e s u l t s could meet the standard, so why 

not a l l o w in-place b u r i a l ? 

What i s the standard f o r landfarms t o leave i n 
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place? Again, the ch l o r i d e s s h a l l not exceed 500 

m i l l i g r a m s per kilogram i f the landfarm i s located where 

groundwater i s less than 100 f e e t but less than 50 f e e t 

[ s i c ] below the lowest e l e v a t i o n . 

But what's the standard f o r p i t s ? I t ' s 250 

m i l l i g r a m s per kilogram, c h l o r i d e s , and the WQCC water 

standards. 

I n r e l a t i o n t o the Small Business Regulatory 

R e l i e f Act I ' d l i k e t o address the statement made by Mr. 

Brooks t h a t the Independent Petroleum A s s o c i a t i o n d i d r a i s e 

the l e g a l question of the Small Business Regulatory R e l i e f 

Act. We d i d , and t h i s was the focus of our case. 

But the independents i n t h i s s t a t e are not asking 

f o r s p e c i a l treatment. We're not saying t h a t because we 

are marginal producers t h a t you should ignore the wastes 

t h a t come out of our l o c a t i o n s . 

What we are saying, however, and what we have 

asked f o r , i s t h a t you look a t the balance on the impact t o 

i n d u s t r y versus the p r o t e c t i o n of the environment. 

We would support Mr. Brooks's statement t h a t on-

s i t e c l o s ure, based on the ch l o r i d e s l e v e l , would a l l o w on-

s i t e closure i s probably a good r a t i o n a l e . I t i s based on 

science, i t i s based on best-management p r a c t i c e s , i t i s 

based on f l e x i b i l i t y . And t h a t i s what the Independent 

Petroleum Association of New Mexico would ask of t h i s 
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Commission i n c r e a t i n g a r u l e . 

We be l i e v e t h a t t h i s proposed i s i n c o n t r a s t — 

or i n c o n f l i c t w i t h the s p i l l r u l e , which i s 19.15.3.116. 

There's an assumption t h a t contamination has occurred. 

Looking a t Section 15.12 sub 4, i t s t a t e s , I f the i n t e g r i t y 

of the p i t l i n e r i s compromised or any p e n e t r a t i o n of the 

l i n e r occurs above the l i q u i d surface, then the operator 

s h a l l n o t i f y the appropriate D i v i s i o n d i s t r i c t o f f i c e 

w i t h i n 48 hours. 

I t continues t o say t h a t i f a l i n e d p i t develops 

a leak or i f any p e n e t r a t i o n of the l i n e r occurs below the 

l i q u i d surface, then the operator s h a l l remove a l l l i q u i d 

above the damage or leak l i n e . 

This seems t o be completely i n c o n t r a s t t o the 

e x i s t i n g s p i l l r u l e , which c l e a r l y s t a t e s t h a t you must not 

r e p o r t — you must clean up, but you must not r e p o r t a 

s p i l l t h a t i s less than f i v e b a r r e l s . This proposed r u l e 

seems t o i n d i c a t e t h a t an operator, even i f they can't 

d e t e c t a s p i l l , but they see a t e a r i n the l i n e r , t h a t they 

must r e p o r t t h a t t o the OCD, which i s i n c o n t r a s t t o the 

s p i l l r u l e . 

We be l i e v e t h a t t h i s r u l e c o n f l i c t s w i t h the BLM 

standards and the gold book. The o n - s i t e closure on 

f e d e r a l lands allows f o r o n - s i t e closure, or the taco 

approach, w i t h a f o u r - f o o t t o p s o i l . The BLM encourages on-
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s i t e closures and best management p r a c t i c e s which allow f o r 

f l e x i b i l i t y and new technologies t o be used, s p e c i f i c a l l y 

when i t comes t o re-vegetation standards. The BLM r u l e s 

are, i n f a c t , less s t r i n g e n t , as st a t e d by Mr. Wayne Pr i c e 

i n h i s testimony. 

We bel i e v e t h a t t h i s r u l e c o n f l i c t s w i t h the 

Surface Owners P r o t e c t i o n Act, which was passed by the 

L e g i s l a t u r e t h i s past year. Under SOPA, the operators must 

pay f o r permanent loss of value t o land, not the expected 

or p o s s i b l e permanent damage. And we would c i t e — we 

would urge t h i s c o u r t t o look a t the McNeil case f o r t h a t 

standard. 

And f i n a l l y , I t h i n k t h i s ground was very w e l l 

covered by Mr. Carr i n h i s pre s e n t a t i o n , but we b e l i e v e 

t h a t t h i s r u l e i s i n d i r e c t c o n t r a s t t o the WQCC standards, 

wherein i t i s the WQCC's job t o set the standards f o r the 

OCC t o f o l l o w — or the OCD t o f o l l o w , but not t o exceed 

f o r the p r o t e c t i o n of groundwater. 

This r u l e was also j u s t changed i n 2003. Where 

are the reasons f o r change? Where are the s t a t e d reasons 

f o r change? Mr. Wayne Price s t a t e d t h a t he has 2 00 cases 

s i t t i n g on h i s f l o o r t h a t are not f u l l y i n v e s t i g a t e d , but 

they are s e l f - r e p o r t e d , s e l f - c o n t a m i n a t i o n cases. I s t h i s 

conclusive evidence of a lack — or — i s t h i s conclusive 

evidence of contamination, or i s t h i s , i n f a c t , a lack of 
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enforcement of the e x i s t i n g rule? 

Mr. van Gonten believed — s t a t e d t h a t t h e r e was 

a de s i r e of the OCD t o be f i r s t i n the n a t i o n t o f o r c e 

o i l f i e l d waste t o l a n d f i l l s . This i s not meant t o be a 

p i l o t p r o j e c t or a t e s t p r o j e c t . This r u l e has t o be based 

on science and r e a l i t y . I t ' s not t o be — i t ' s not a race 

t o be number one i n the n a t i o n . 

Mr. van Gonten s t a t e d t h a t less enforcement time 

and OCD money w i l l be spent w i t h more p r e s c r i p t i v e 

standards under t h i s r u l e . 

I s t h i s r e a l l y the purpose of r e c r e a t i n g t h i s 

r u l e , so t h a t the OCD has a more p r e s c r i p t i v e standard so 

they can enforce less? 

I would maintain t h a t again, i t ' s the OCD's job 

t o enforce the r u l e t h a t i s t h e r e , not t o g i v e them the 

allowance t o get out from t h e i r r e s p o n s i b i l i t i e s . 

Now what does t h i s r u l e require? 

I f the distance t o water from the bottom of the 

p i t i s less than 50 f e e t from the surface, the operators 

must do closed-loop. 

Mr. van Gonten sta t e d t h a t the State Engineer has 

c a l c u l a t e d t h a t the m a j o r i t y of the San Juan Basin i s 60 

f e e t t o groundwater. I n other words, i f you have a 10-foot 

p i t , then i t ' s from the bottom of the p i t t o groundwater, 

you very w e l l could be w i t h i n t h a t 60-foot distance very 
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e a s i l y . 

Again, Mr. Wayne Price s t a t e s t h a t he has cases 

on the f l o o r , and there was a repeated statement t h a t t h e r e 

were 10 cases of contamination i n the State of New Mexico. 

But again, I would remind you t h a t those cases are not 

f u l l y i n v e s t i g a t e d , they are c u r r e n t l y s t i l l s i t t i n g i n Mr. 

Price's o f f i c e , and t h a t we never even saw any evidence as 

t o those cases. 

I assure you t h a t i f those cases had been f u l l y 

i n v e s t i g a t e d , we not only would have heard e x a c t l y where 

those w e l l s were, but we would have heard the exact 

c h l o r i d e l i m i t s , we would have heard distance t o 

groundwater and the s p e c i f i c d e t a i l s on those cases. But 

we d i d not hear any of t h a t . 

The distance t o groundwater, the 50 f e e t t o 

groundwater, was a consensus item. And Mr. John Byrom, who 

i s the president of the Independent Petroleum A s s o c i a t i o n , 

was on t h a t task f o r c e , and he d i d agree t h a t the distance, 

50 f e e t t o groundwater, was a consensus item. 

We do agree t h a t closed-loop systems are 

necessary f o r d r i l l i n g i n shallow areas, i n k a r s t areas, i n 

areas w i t h o l d pipes. But these issues are best l e f t t o 

the d i s c r e t i o n of an operator. I t should not be i n a 

r e g u l a t i o n , a o n e - s i z e - f i t s - a l l r u l e . 

We also would maintain t h a t i n a l l of S i e r r a and 
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Otero Counties, t h i s r u l e , or the changes t o Rule 21, would 

r e q u i r e closed-loop d r i l l i n g i n a l l of those counties, 

i r r e g a r d l e s s of distance t o groundwater, which i s very 

d i s t u r b i n g t o IPA, who does represent some companies i n 

Otero Mesa — who are operating c u r r e n t l y i n Otero Mesa. 

The second p r o v i s i o n i s , i f an operator or a w e l l 

i s less than 100 miles from a l a n d f i l l , then the operator 

must haul a l l the wastes. 

Mr. Wayne van — Mr. Wayne Price s t a t e d t h a t t h i s 

was an a r b i t r a r y distance. Mr. Wayne van Gonten [ s i c ] 

s t a t e d t h a t the NMED s o l i d waste goal was t o make i t q u i t e 

s t r i n g e n t on i n d u s t r y , t h a t there was no d e t a i l e d a n a l y s i s . 

The 100-mile r u l e was j u s t based on l o o k i n g a t maps. 

He also s t a t e d t h a t the 100-mile r u l e i s designed 

t o prevent most b u r i a l s or, as he a p t l y c a l l e d them, open 

dumps. 

Now, we do address — we do acknowledge the f a c t 

t h a t we can use earthen p i t s . Unless we're w i t h i n the 50 

f e e t t o groundwater, t h i s r u l e does allow us t o use earthen 

p i t s . But i n r e a l i t y , why would an operator use an open 

p i t ? There's an a d d i t i o n a l t e s t i n g cost, there's an 

exposure t o OCD v i o l a t i o n s and an inspector coming on s i t e 

a l l the time, an inspector — and the necessity t o r e p o r t 

requirements f o r small — minor s p i l l s , t h a t would be 

con t r a r y t o Rule 116. 
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There's the excessive d e l i n e a t i o n requirements 

t h a t are not based on science. 

And then f i n a l l y , there are the s a f e t y 

requirements. 

There's uncontroverted testimony i n t h i s case 

t h a t what i s i n the p i t s i s not a danger t o human h e a l t h or 

the environment i n the doses found. The presence of 

c o n s t i t u e n t s i n p i t s does not a u t o m a t i c a l l y equal 

impairment t o human h e a l t h . 

Addressing the a i r d r i l l i n g and the c a v i t a t i o n 

methods. I n the San Juan Basin you heard testimony from 

several witnesses, both w i t h the IPANM case and i n d i v i d u a l s 

who came i n under sworn testimony, t h a t a i r d r i l l i n g and 

c a v i t a t i o n cannot be used i n a closed-loop environment, 

t h e r e f o r e they w i l l have t o d i g and haul. And the question 

i s whether dig-and-haul w i l l make those w e l l s uneconomic. 

You heard from the Conoco witness — the 

ConocoPhillips testimony t h a t there was r e a l l y only one a i r 

d r i l l i n g closed-loop system i n the world, and t h a t i s 

c u r r e n t l y i n A l g e r i a . And t o t r y and b u i l d t h a t system and 

t o run i t would cost — would add an approximate $3 00,000 

cost t o what would amount t o a $750,000 w e l l i n the 

F r u i t l a n d Coal Basin. 

So what i s b e t t e r than dig-and-haul? 

Mr. Wayne Price was a c t u a l l y asked t h a t question 
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on h i s d i r e c t — on h i s cross-examination, and h i s response 

was very t e l l i n g . He s t a t e d t h a t given the deep 

groundwater issue, i f the water i s deep enough, then 

s t a b i l i z a t i o n would be adequate and would, i n f a c t , be 

b e t t e r than the dig-and-haul p r o v i s i o n . 

Let's look a t the l a n d f i l l question. I s l e a v i n g 

d r i l l c u t t i n g s a t hundreds of small p i t s b e t t e r than 

b r i n g i n g d r i l l c u t t i n g s and d i r t t o one c e n t r a l i z e d 500-

acre l a n d f i l l ? 

CRI i s an unlined l a n d f i l l i n the State of New 

Mexico. L a n d f i l l s — Landfarms can take c h l o r i d e s up t o 

100 m i l l i g r a m s per kilogram and leave them on the surface 

f o r years. We need l a n d f i l l s i n the State of New Mexico t o 

take r e a l s o l i d waste. 

And f i n a l l y , which communities i n New Mexico 

would be w i l l i n g t o have municipal l a n d f i l l s , i . e . , as Mr. 

Wayne Price c a l l e d them, s a c r i f i c e areas? How o f t e n does a 

l a n d f i l l become a hazardous Superfund s i t e ? 

And f i n a l l y , as t o the issue of l i a b i l i t y , I 

would remind you t h a t the owners of l a n d f i l l s are released 

from l i a b i l i t y 3 0 years a f t e r closure. And i f you look 

even a t Mr. Ed Hansen's modeling, i t w i l l take 1500 years 

f o r c h l o r i d e s t o impact i n the p i t s i t u a t i o n . The question 

i s , how q u i c k l y w i l l those c h l o r i d e s impact i n a l a n d f i l l 

s i t u a t i o n ? Which i s , I remind you, only a 6 0 - m i l l i m e t e r 
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polyethylene l i n e r and a cla y l i n e r beneath t h a t . 

Yes, they do have monitoring w e l l s . Yes, t h e r e 

are people a t l a n d f i l l s who are r e q u i r e d t o monitor. But 

t h a t i s only w h i l e the f a c i l i t y i s accepting waste. Once 

they're no longer accepting wastes, there are not people 

who are monitoring i t a f t e r the 3 0-year release p e r i o d . 

Looking a t the 100-mile zone, you can only deep-

bury i n place i f you meet the t e s t requirements and you 

ob t a i n surface owner w r i t t e n approval. We would agree w i t h 

the requirement t h a t i s c u r r e n t l y under s t a t u t e t h a t 

operators should give n o t i c e . That i s p a r t of the good-

neighbor process t h a t NMOGA s t a r t e d and the Independent 

Petroleum Association agrees w i t h . We should be n o t i f y i n g 

our surface owners, and we should be working w i t h them. 

However, we do not need t o give them the r i g h t t o veto our 

operations, or t o impact our operations and cost us 

a d d i t i o n a l unreasonable economic and h e a l t h costs. 

We believe t h a t the surface owner w r i t t e n 

approval p r o v i s i o n v i o l a t e s the r i g h t s of the mineral owner 

t o use the land as i s reasonable f o r d r i l l i n g o perations, 

and i t gives the surface owners more r i g h t s than were given 

i n the s t a t u t e , i n the Surface Owners P r o t e c t i o n Act. This 

p r o v i s i o n i n t h i s r u l e c l e a r l y expands on L e g i s l a t i v e 

i n t e n t of SOPA. 

As t o the below-grade tank issue, i f an operator 
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fo l l o w e d the requirements of the l a s t p i t r u l e , which was 

re v i s e d i n 2003, and they r e t r o - f i t t e d a l l the below-grade 

tanks, then under t h i s r u l e they w i l l now need secondary 

containment and leak d e t e c t i o n . 

Mr. E r i c Hiser j u s t completed h i s testimony — or 

h i s c l o s i n g statement — h i s c l o s i n g statement, and 

r e f e r r e d very h e a v i l y t o the p r e s e n t a t i o n t h a t was given by 

ConocoPhillips. 

We would agree w i t h the d i s t i n c t i o n t h a t i s 

proposed by the i n d u s t r y committee on the below-grade tank 

issue versus the subgrade tank issue, and w e ' l l — I ' l l 

j u s t leave i t a t t h a t f o r now. 

But we would maintain and remind the Commission 

t h a t we don't b e l i e v e t h a t there was any science or a 

demonstration t h a t below-grade tanks leak or impact the 

environment as they c u r r e n t l y stand. 

So what d i d IPANM demonstrate i n t h i s case? What 

d i d we prove? 

We demonstrated t h a t economic and s o c i e t a l costs 

outweigh the marginal environmental p o s i t i o n s taken i n t h i s 

case by the OCD. 

Mr. Sam Small t e s t i f i e d t o the t y p i c a l w e l l . He 

d i d q u i t e a b i t of analysis and research based on r e a l 

f a c t s and numbers t o create volumetric waste amounts. 

He created a t y p i c a l w e l l , a 7500-foot w e l l i n 
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the northwest and the southeast, the 4 000-foot w e l l i n the 

northeast [ s i c ] and the southwest [ s i c ] . He d i d a d e t a i l e d 

study of f a c t o r s a f f e c t i n g the costs. 

He found t h a t i n the southwest [ s i c ] a 7500-foot 

w e l l would have an increased d i f f e r e n c e i n cost of $48,000 

j u s t between the use of a closed-loop system and closed-

loop dig-and-haul, and — w h i l e there i s a $56,000 

d i f f e r e n c e i n the c u r r e n t systems used versus the haul 

p r o v i s i o n . 

And the t o t a l d i f f e r e n c e i n cost between j u s t the 

system t h a t ' s used now i s $43,500, but i f you used a 

closed-loop system and haul everything, the t o t a l cost i s 

going t o be over $132,000. 

I n the northwest, the 7500-foot w e l l , the 

question i s a deep-trench versus haul. I n the northwest, I 

would remind you t h a t c u r r e n t l y o n - s i t e closures are done. 

Deep-trench i s not done, and t h e r e f o r e using a deep-trench 

i n the northwest would cause a cost d i f f e r e n t i a l of over 

$53,000, wh i l e the closed-loop versus the closed-loop haul 

would also be a $53,000 cost d i f f e r e n t i a l . 

I n the northwest, the d i f f e r e n c e i n costs 

a c t u a l l y was the cost of hauling. For l i q u i d d i s p o s a l i t 

i s an a s t o n i s h i n g $905 a load t o haul water i n the 

northwest. For the 7500-foot w e l l , t h a t would be 45 loads 

of water. For the s o l i d s disposal i t ' s $475 a load, and 
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t h a t would be 80 loads, f o r a t o t a l of 125 loads f o r your 

t y p i c a l 7500-foot w e l l i n the northwest. 

I won't go through the r e s t of the numbers, but I 

— the s p e c i f i c numbers f o r the 4000-foot w e l l f o r the 

southeast and f o r the northwest, but I would remind you 

t h a t there was a l o t of discussion i n the testimony on the 

cost d i f f e r e n t i a l s between — of a closed-loop system. 

We heard a l o t of testimony on the Swaco numbers, 

and I would remind you t h a t the Swaco numbers use a closed-

loop system t h a t costs $127,000 j u s t i n equipment, w h i l e 

the closed-loop system t h a t was presented by Mr. Sam Small 

was $57,000 i n hard equipment costs. But t h a t obviously 

d i d not include the a d d i t i o n a l water tanks, e t ce t e r a , t h a t 

would be needed. 

The Swaco one used two dehydrators, separators, 

and a de-watering system t h a t was not used i n the closed-

loop system t h a t was presented by Mr. Sam Small. 

You also heard testimony from Mr. A l Springer of 

Yates Petroleum, who gave you a c t u a l numbers on a southeast 

New Mexico w e l l . They reason they use closed-loop i s 

because they were d r i l l i n g i n k a r s t . He gave you a closed-

loop primary, and he t a l k e d about the d i f f e r e n t pieces of 

hardware t h a t were necessary and the complex nature of the 

closed-loop system, the d i f f i c u l t y i n g e t t i n g the 

equipment, the d i f f i c u l t y i n g e t t i n g the adequate 
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assistance and help and q u a l i f i e d people t o run the closed-

loop system. 

He estimated t h a t c u r r e n t l y h i s closed-loop 

system i s going t o be a quarter of a m i l l i o n a d d i t i o n a l and 

incremental costs. 

He s t a t e d t h a t i t would have a l a r g e r f o o t p r i n t , 

the closed-loop system would have a l a r g e r f o o t p r i n t . And 

i t 1 s not because of the a c t u a l space t h a t the hardware 

takes, i t ' s because of a d d i t i o n a l s a f e t y reasons and 

concerns t h a t are needed w i t h a closed-loop system, i n t h a t 

you have t o be able t o get i n and around the hardware, and 

t h e r e f o r e you have t o have roads around your l o c a t i o n . So 

i s t h a t a c t u a l l y p a r t of a l a r g e r f o o t p r i n t ? We would 

maintain t h a t i t i s . 

He also h i g h l i g h t e d safety concerns i n the 

southeast, the waterfloods, the changes i n pressure and the 

f a c t t h a t there are l o t s and l o t s of valves, t h a t you can 

q u i c k l y have an o u t - o f - c o n t r o l s i t u a t i o n w i t h a closed-loop 

system. 

You heard from Mr. Tyson Foutz who gave you 

a c t u a l northwest d r i l l i n g numbers. He had issues of 

f i n d i n g adequate equipment and labor, equipment t h a t he 

a c t u a l l y t r a n s p o r t e d from Wyoming a t a cost of $28,000 

round t r i p was not adequate, i t d i d n ' t dry the d r i l l 

c u t t i n g s enough. He stat e d t h a t he ended up w i t h slop and 
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not dry d r i l l c u t t i n g s , as necessary t o have the adequate 

savings w i t h the closed-loop system. His estimated cost, 

on average, f o r h i s three w e l l s , was $234,000. 

And why were they d r i l l i n g a closed-loop system? 

They s t a t e d t h a t — he s t a t e d t h a t he d r i l l e d i n — he used 

a closed-loop system because they were d r i l l i n g i n a 

h e a v i l y piped area w i t h i n municipal l i m i t s . 

Again, we remind you, we are not against closed-

loop systems, but we would l i k e t o have closed-loop systems 

be an o p t i o n f o r us, not a mandatory requirement f o r us i n 

a l l areas. 

You heard testimony from Mr. Tom M u l l i n s , who i s 

a petroleum engineer, w i t h estimated northeast — northwest 

F r u i t l a n d Coal w e l l costs. His estimated cost f o r a very 

shallow w e l l was $3800 f o r closed-loop systems. 

Mr. Tom M u l l i n s discounted the OCD modeling. He 

s t a t e d t h a t there was no s o l u b i l i t y t e s t i n g . He discussed 

a t l e n g t h the d i f f e r e n c e between the b u r r i t o and the 

northwest taco. He demonstrated t h a t s t a b i l i z e d m a t e r i a l s 

w i l l not migrate. He discussed n a t u r a l l y o c c u r r i n g 

c h l o r i d e l e v e l s i n the San Juan River, which are lower i n 

the northwest than i n the southeast. He discussed the 

m o b i l i t y and transevaporation i n a r i d environments. And 

f i n a l l y , he h i g h l i g h t e d the s a f e t y issues i n a i r d r i l l i n g 

and c a v i t a t i o n . 
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I would urge the Commission t o look a t Synergy-

Energy's w r i t t e n comments which w i l l d e t a i l h i s testimony 

even more, f o r your review. 

F i n a l l y — And Mr. Tom M u l l i n s 1 conclusion, 

a c t u a l l y , was a request t o the Commission t o deny the 

proposed r u l e and t o enforce the c u r r e n t r u l e as adequate. 

F i n a l l y , you heard from Mr. John Byrom, who had a 

very complete marginal w e l l s discussion, t h a t t he increased 

costs would reduce d r i l l i n g i n the San Juan Basin by about 

30 percent. 

Since he was a task f o r c e member, he discussed 

what h i s v e r s i o n of the consensus was. He s t a t e d t h a t on 

the below-grade tank issue he f e l t t h ere was no consensus 

on the d e f i n i t i o n , and due t o t h a t he could not agree t o 

the outcome i n the r u l e as i t r e l a t e d t o below-grade tanks. 

However, again IPANM does agree w i t h the New 

Mexico i n d u s t r y committee proposal concerning the below-

grade tanks and the subgrade tank proposals. 

Mr. John Byrom discussed the impacts and the — 

the serious economic impacts of not — t h a t were not 

balanced by the environmental impacts proposed by the r u l e . 

And f i n a l l y , he asked you t o r e d e f i n e the 

d e f i n i t i o n of a watercourse. 

You also heard from i n d u s t r y , Dr. Stephens on 

hydrology, Dr. Buchanan as a s o i l expert, Dr. Thomas on 
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r i s k a n a l y s i s , and you heard from ConocoPhillips on the 

below-grade issue. This could impact 5000 w e l l s which were 

r e c e n t l y r e t r o f i t t e d . 

And there's a question of v a l i d i t y of l i n i n g 

p i t s . I b e l i e v e Mr. Gregg Wurtz a c t u a l l y s t a t e d — he s a i d 

he p r e f e r r e d the tossed salad method instead of the taco 

method or even the b u r r i t o method. Now we have decided as 

i n d u s t r y t h a t we w i l l be recommending l i n e r s f o r the p i t s . 

However i n the northwest, due t o the c h l o r i d e l e v e l s , t h e r e 

are operators out there who are not happy w i t h having t o 

l i n e a l l the p i t s , I w i l l t e l l you t h a t , and many of those 

people are my members as w e l l . 

You heard p u b l i c comment, informed testimony on 

— i n t h i s case. And many of these f o l k s were IPA members 

who came a t our request. 

You heard from Representative Paul Bandy who i s a 

rancher i n the northwest. He sta t e d t h a t w i t h 

communication he f e e l s the use of a closed-loop system and 

the use of dig-and-haul can be reasonable, but t h e r e has t o 

be an adequate s c i e n t i f i c basis f o r i t and good 

communication between the p a r t i e s . There should not be a 

s t i c k approach, there should be a c a r r o t approach. 

Mr. Representative James S t r i c k l e r , who i s an 

IPANM member and a producer st a t e d t h a t the p r o v i s i o n s i n 

the r u l e expand h i s understanding of the Surface Owners 
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P r o t e c t i o n Act, which he was very i n t i m a t e l y i n v o l v e d w i t h 

t h i s past session. 

You heard from Representative Candy E z z e l l , who 

i s a rancher and a producer, and she i s very concerned w i t h 

the r e g u l a t o r y i n s t a b i l i t y and process t h a t i s used a t t h i s 

hearing. 

You heard from Representative Dan Foley, who i s 

the m i n o r i t y whip. His concern i s also w i t h r e g u l a t o r y 

i n s t a b i l i t y and the economic impact on the s t a t e as a 

l e g i s l a t o r . 

You heard from Mr. Dana McGarrh, who owns a 

ser v i c e company, who sta t e d he would have t o l a y o f f h a l f 

h i s employees by January i f the impacts of t h i s r u l e go 

through. 

You heard from Mr. Paul Thompson, who i s a 

producer w i t h 25 years of experience, who maintained — d i d 

not b e l i e v e t h a t there was adequate science presented i n 

t h i s case. 

You heard from Mr. Matthews w i t h M&R Trucking, 

who s t a t e d t h a t he would have t o have 30 percent of 

l a y o f f s , t h a t owner — and he would face a d d i t i o n a l 

landowner complaints about increased t r a f f i c w i t h the 

closed-loop systems t h a t would be i n s t i t u t e d . 

You heard from Mr. Wieland of Weatherford 

I n d u s t r i e s , who st a t e d t h a t cascade e f f e c t would r e s u l t i n 
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50 percent l a y o f f s as a r e s u l t of t h i s r u l e . 

You heard from Mr. Jimmy Cave, who was very 

emotional. He's a small businessman and a s e r v i c e company, 

and the impact of h i s small business and working w i t h 

marginal producers could e v e n t u a l l y put him out of 

business. 

You even heard from Dr. Avi Shama, who was not 

asked t o come here by the Independent Petroleum 

As s o c i a t i o n . He i s a professor — a former management 

professor a t UNM, and he stat e d very c l e a r l y t h a t the OCC 

needs t o consider the s o c i e t a l costs — must do a s o c i e t a l 

c o s t - b e n e f i t a nalysis of t h i s r u l e p r i o r t o i m p o s i t i o n . 

You heard from Mr. Larry Scott, who i s a 

producer. He s t a t e d t h a t there were lower r i g counts, even 

though the cost of o i l skyrocketed, i n f a c t t h a t t h i s r u l e 

i s n o thing more than a $58 m i l l i o n t a x on the i n d u s t r y , 

t h a t the OCD needs t o do a d d i t i o n a l s t u d i e s , and there's 

c l e a r u n c e r t a i n t y of r e g u l a t o r y environment t h a t i s going 

t o cause companies i n the Permian Basin t o go t o Texas. 

You heard from Mr. Jason Sandel from the 

northwest, who st a t e d t h a t there needs t o be a balance. He 

was concerned about accidents and s a f e t y . He s t a t e d t h a t 

the a d d i t i o n a l equipment needed f o r closed-loop systems was 

not a v a i l a b l e . He was concerned about closed-loop 

emissions — CO, emissions and the i n f r a s t r u c t u r e issue. 
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He i s a county commissioner up i n Farmington, and so the 

i n f r a s t r u c t u r e — and cost of the i n f r a s t r u c t u r e i s near 

and dear t o h i s heart. He would recommend a phase-in, a 

f i t - f o r - p u r p o s e w i t h a d d i t i o n a l economic, environmental and 

sa f e t y impacts studied. 

You heard from Mr. Tom Dugan, a producer, who 

st a t e d there was no evidence f o r change of Rule 50. 

You heard from Mr. John Roe, who i s a producer. 

He has many s t r i p p e r w e l l s on State Land O f f i c e lands. He 

asked you t o enforce Rule 50 and t o review the OCD data 

which was presented. He maintained t h a t much of t h a t data 

i s not only d u p l i c a t i v e but i n c o r r e c t . 

And f i n a l l y you heard from Mr. Pinson McWhorter 

w i t h a statement t h a t i t i s more — t h a t t h i s r u l e can 

impact l i v e s , t h i s r u l e w i l l cause accidents, i t w i l l put 

many more t r u c k s on the road, and one l i f e i s not enough — 

the loss of one l i f e i s not a good reason t o not change 

t h i s r u l e . 

There w i l l be an impact on New Mexicans. There 

are more t r u c k s on the road. A t y p i c a l closed-loop system 

w i l l cause an a d d i t i o n a l minimum 100 t r i p s from the f i e l d 

t o a l a n d f i l l , and t h a t ' s the OCD estimate. 

As Mr. Brooks s t a t e d , you don't have t o have dead 

bodies t o r a i s e OCC concern. And I urge you t o look a t 

t h a t p o i n t from the dead bodies t h a t w i l l be caused by the 
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accidents on the road. Just looking — p u t t i n g — j u s t 

i n s t i t u t i n g closed-loop systems w i l l put t r u c k s on the 

road, which w i l l cause accidents. 

There w i l l be a serious impact on the 

i n f r a s t r u c t u r e . At a time when the s t a t e i s $500 m i l l i o n 

s h o r t on i n f r a s t r u c t u r e i n the State of New Mexico, i s t h i s 

the time t o be imposing a r u l e t h a t i s going t o put t h a t 

many more heavy t r u c k s on the road? 

There w i l l be increasing greenhouse gas 

emissions. Even i f , as Mr. Fesmire commented i n h i s r u l e 

— i n t h i s hearing, several times, the amount of d r i l l i n g 

decreases because operators ought not t o decrease, I would 

contend — or IPA would contend t h a t the impact on 

i n f r a s t r u c t u r e , the amount of t r u c k i n g and greenhouse gases 

w i l l a l l increase, because we don't b e l i e v e t h a t t h e r e w i l l 

be a commensurate decrease i n operations. 

There w i l l be more l a n d f i l l s , s a c r i f i c i a l areas 

t h a t w i l l e v e n t u a l l y become Superfund s i t e w i t h a thousand 

times the impact of the small p i t l o c a t i o n s . 

So what w i l l operators do i f t h i s r u l e i s 

i n s t i t u t e d ? 

The increased d r i l l i n g cost, the increased 

h a u l i n g cost, the increased r e t r o f i t t i n g cost and the 

a d d i t i o n a l r u l e s t h a t are coming w i l l a l l cause r e g u l a t o r y 

i n s t a b i l i t y . 
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This w i l l decrease investments i n New Mexico. I t 

w i l l decrease s t a t e revenues which i n FY '06 was $2.3 

b i l l i o n . There w i l l be less money i n the land grants 

permit fund, and less operations on the s t a t e lands. And I 

would contend there w i l l be more operations on BLM lands. 

There w i l l be less money put i n t o c a p i t a l o u t l a y and 

r e c u r r i n g expenditures f o r teachers, p o l i c e and roads. 

And t h i s i s already happening. I n Dr. Neeper's 

r e b u t t a l e x h i b i t , there was a c l e a r drop i n r i g counts 

versus the Colorado r i g counts, which i s c l e a r l y r i s i n g 

over 2007. 

There w i l l be a delay i n changing investment 

p a t t e r n s w i t h companies, but companies need r e g u l a t o r y 

s t a b i l i t y i n order t o base t h e i r r a t i o n a l e on i n v e s t i n g i n 

New Mexico. Companies want t o have r u l e s based on science 

and c e r t a i n economic impacts t h a t are w i t h i n the s t a t u t o r y 

framework. 

I would l i k e t o thank the OCD f o r your time and 

patience i n t h i s case. I've observed you over the l a s t 18 

days of t h i s testimony, and being a r o o k i e i n t h i s case, 

t h i s i s my f i r s t time out of the box, and I thank you f o r 

your patience i n t h i s . 

I know t h a t you a l l have the d e s i r e t o f u l f i l l 

your d u t i e s i n t h i s case and t o r u l e f a i r l y f o r the 

environment, the i n d u s t r y and the c i t i z e n s of New Mexico. 
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Thank you. 

CHAIRMAN FESMIRE: Thank you, Ms. Foster. 

Mr. Brooks, d i d you have a r e b u t t a l ? 

MR. BROOKS: I do. I promise t o stay w i t h i n 

e i g h t minutes, since we have t h a t l e n g t h of time before 

4:45. 

And I'm going t o go i n r e c i p r o c a l order, because 

Ms. Foster's argument i s the most — fr e s h e s t i n my mind a t 

the moment, and the only t h i n g i n her argument t h a t I 

int e n d t o respond t o i s an overview of the economics. 

I am a l i t t l e s u r p r i s e d t h a t she put so much 

emphasis on Mr. Small's testimony, because I t h i n k Mr. 

Small's testimony was thoroughly d i s c r e d i t e d . Not t h a t I 

be l i e v e he i s otherwise and thoroughly honest, but t h e r e 

were j u s t so many mistakes and discrepancies t h a t I t h i n k 

i t should not be r e l i e d upon. 

Now having heard a l l of the e v i - — and l i k e w i s e 

w i t h Mr. M u l l i n s , I don't t h i n k t h i s Commission needs t o 

take s e r i o u s l y the testimony on hydrology of a gentleman 

who doesn't even know what TDS stands f o r . 

Those are the only witnesses I w i l l mention i n 

t h a t way. 

I b e l i e v e , having heard a l l of the testimony, I 

str o n g - — I bel i e v e t h a t you can reasonably conclude t h a t 

d r i l l i n g costs w i l l increase i f closed-loop systems are 
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employed, or a t l e a s t t h a t most operators genuinely t h i n k 

so. 

However, I would p o i n t out t h a t the paper from 

Swaco was j o i n e d i n t o — j o i n e d by a gentleman from 

Cimarex. Cimarex i s an operator t h a t has a l o t of 

experience w i t h closed-loop systems i n New Mexico, and they 

may have discovered ways t o do b e t t e r . There was a 

suggestion t h a t Cimarex was a f f i l i a t e d w i t h Swaco, and t h a t 

may be t r u e , I don't know, but I would suggest t h a t even 

so, i t ' s u n l i k e l y t h a t they would use the system i n t h e i r 

own productive arm i f t h a t arm was not making money by 

doing so. 

I n any case, I t h i n k what you come t o , the 

ConocoPhillips witnesses, who were probably the most 

c r e d i b l e witnesses who t e s t i f i e d i n regard t o costs, s a i d 

t h a t closed-loop systems w i l l save money, as compared t o 

using a p i t and d i g g i n g and h a u l i n g , and I t h i n k t h a t ' s a 

reasonable conclusion, contrary t o Mr. Small's testimony 

t h a t they too would add on f u r t h e r a d d i t i o n s i n costs. 

I'm not sure where a l l t h a t lands you, because I 

b e l i e v e t h a t the costs of environmental p r o t e c t i o n are a 

cost of doing business. I t ' s w e l l e s t a b l i s h e d , the 

philosophy of environmental r e g u l a t i o n i s t h a t those costs 

should be assumed by the i n d u s t r y . 

So f a r as the t r u c k i n g , the increase i n 
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greenhouse gas and other emissions, c e r t a i n l y t h a t i s a 

v a l i d environmental concern, but I don't t h i n k you can come 

t o any conclusion on t h i s record as t o how much t h a t cost 

w i l l be. C e r t a i n l y the i n d u s t r y committee's E x h i b i t 10 i s 

based on preposterously overstated assumptions and doesn't 

gi v e you any q u a n t i f i c a t i o n you can r e l y on. 

And i n order t o come t o a q u a n t i f i c a t i o n you 

would have t o know how much t r u c k t r a f f i c w i l l be decreased 

because of decreased d r i l l i n g , versus how much w i l l be 

increased because of dig-and-haul options. And even i f you 

could use the estimates — and I t h i n k they are too widely 

v a r i e d and too draconian t o be r e l i a b l e of how much 

d r i l l i n g w i l l be decreased — even i f you could use those 

estimates, I don't believe there's anything i n t h i s record 

t o t e l l you how much v e h i c l e miles t r a v e l e d a given amount 

of p roduction i s , absent the use of dig-and-haul, the 

t r u c k s f o r dig-and-haul. So I don't b e l i e v e you can 

balance the two when you don't have any evidence t o 

q u a n t i f y one side of the balance. 

Okay, i n response t o Mr. Hiser on below-grade 

tanks, I b e l i e v e the D i v i s i o n when we submit our r e d l i n e 

may make some minor m o d i f i c a t i o n i n our recommendations, 

because I t h i n k we t o some extent m i s i n t e r p r e t e d the 

consensus, but b a s i c a l l y we stand by the p e r m i t t i n g and 

r e t r o f i t t i n g of below-grade tanks, w i t h c e r t a i n exceptions. 
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One other t h i n g I want — one other p o i n t I want 

t o make i n response t o Mr. Hiser. There was a l o t of t a l k 

about s a l t s moving upwards. The D i v i s i o n d i d n ' t present 

any testimony t h a t they would. Dr. Neeper presented 

testimony t o t h a t e f f e c t . 

Dr. Buchanan, who was b a s i c a l l y a p r e t t y c r e d i b l e 

witness, t e s t i f i e d t o h i s studies which tended t o show the 

con t r a r y . 

However, one t h i n g i s very important, and t h i s i s 

very important when you go t o t a l k i n g about the taco 

cl o s u r e , which i s i n i n d u s t r y committee's submissions and 

not i n ours. We don't propose t o ever a u t h o r i z e t h a t , 

mainly because we don't know how you would know, i f you 

don't p i c k up waste and bury i t , whether there's 

contamination underneath i t or not. 

But aside from t h a t , Dr. Buchanan admitted t h a t 

a l l of h i s studies which led t o h i s conclusion t h a t the 

wastes — t h a t the contaminants do not move upwards, t h a t 

none of h i s studies t h a t l ed t o t h a t conclusion i n v o l v e d a 

bathtub e f f e c t where you had a l i n e r under the bottom and 

no l i n e r over the top. And so consequently, we b e l i e v e 

t h a t we've got a r e a l serious problem where you've got 

rainwater accumulating i n a l i n e r w i t h r e a l serious 

p o s s i b i l i t y of upward movement there. 

Now r e f e r r i n g t o Mr. Carr, Mr. Carr has r a i s e d a 
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l e g a l issue t h a t I believe I need t o address, and t h i s w i l l 

be my l a s t shot f o r t h i s lengthy proceeding. 

Mr. Carr has r e f e r r e d t o the o b l i g a t i o n of the 

Commission t o consider the prevention of waste and 

p r o t e c t i o n of c o r r e l a t i v e r i g h t s . Now when Mr. Carr 

appealed from your surface waste management r u l e , I urged 

t h a t i t was not necessary t o consider those f a c t o r s i n t h a t 

case because there was no evidence t h a t addressed t h a t 

s u b j e c t . 

I don't believe t h a t ' s t r u e here. I b e l i e v e 

t h e r e i s some evidence t o address i t , and I would urge the 

Commission t o look a t t h a t issue and t o make f i n d i n g s t o 

enable us t o know how the Commission assesses i t . 

However, I do not recommend any change i n the 

r u l e on t h a t basis. I believe t h a t l e a v i n g gas i n the 

ground — and the t a l k was p r e t t y much a l l about gas — 

le a v i n g gas i n the ground as a r e s u l t of not d r i l l i n g 

because of increased costs i s not a waste issue, because 

every one of the witnesses, w i t h the po s s i b l e exception of 

the ConocoPhillips people — and they s a i d t h i n g s t h a t 

d i d n ' t — I d i d n ' t f u l l y understand, but I t h i n k — don't 

t h i n k they were saying anything c o n t r a r y , I t h i n k they were 

j u s t saying i t i n a d i f f e r e n t way. 

But l e a v i n g gas i n the ground i s not waste i f i t 

w i l l be produced l a t e r i n response t o market demand. And I 
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be l i e v e b a s i c a l l y t h a t every one of the witnesses who 

t e s t i f i e d t o gas being l e f t i n the ground s a i d t h a t i f , as 

and when the p r i c e went high enough, t h a t t h a t gas would be 

produced under the new r u l e . 

S i m i l a r l y , the only witness who r a i s e d p r o t e c t i o n 

of c o r r e l a t i v e r i g h t s issues — and I be l i e v e i t was Mr. 

Springer, although I stand t o be corrected, I don't 

remember the witnesses' testimony as w e l l as Ms. Foster 

does. But I bel i e v e he was the only witness t h a t t e s t i f i e d 

t o c o r r e l a t i v e r i g h t s issues, and he conceded on cross-

examination t h a t he was aware t h a t he could come i n , i f 

he's being drained — i f an operator's being drained, and 

i t ' s not economic t o d r i l l a w e l l , a p r o t e c t i v e w e l l , they 

can come i n and request the O i l Conservation D i v i s i o n t o 

r e s t r i c t the production of t h a t w e l l i n order t o p r o t e c t 

c o r r e l a t i v e r i g h t s . And c e r t a i n l y the O i l Conservation 

D i v i s i o n , w h i l e i t probably hasn't done t h a t much r e c e n t l y , 

c e r t a i n l y has — there are a l o t of orders on the books 

where t h a t ' s been done i n the past. 

I t ' s 4:45, I thank you very much, and good 

afternoon. 

CHAIRMAN FESMIRE: Thank you, Mr. Brooks. 

With t h a t , I'm assuming t h a t i t i s the consensus 

of the task — I mean the attorneys, t h a t we are done 

t a k i n g testimony. 
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Here's what I intend t o do. I i n t e n d t o ask f o r 

comments here i n j u s t a minute. We w i l l meet one more time 

w i t h the record open on Friday of t h i s week. At t h a t time 

I would request a l l the w r i t t e n submissions t h a t are 

a v a i l a b l e . For lack of a b e t t e r phrase, I'm going t o c a l l 

them your proposed f i n d i n g s and conclusions, knowing t h a t 

t h a t i s your r e d l i n e , plus the — any l a s t s u b s t a n t i v e 

arguments you need t o — you would —• you f e e l necessary t o 

support those arguments. 

At t h a t time we w i l l take up the — we w i l l begin 

our d e l i b e r a t i o n s . The f i r s t p a r t of the d e l i b e r a t i o n s 

w i l l probably be a l o t about scheduling. I don't know how 

we're going t o do i t y e t . I hope the Commissioners w i l l 

take the three days and t h i n k about how they i n t e n d t o 

schedule i t and what days they might have a v a i l a b l e on 

t h e i r calendar. We're going t o have t o discuss t h i n g s l i k e 

the a v a i l a b i l i t y of the t r a n s c r i p t and those s o r t s of 

issues. 

Are there any questions on scheduling and when 

we're going t o meet? 

MS. FOSTER: Mr. Chairman, w i l l you r e q u i r e our 

presence f o r your d e l i b e r a t i o n s ? 

CHAIRMAN FESMIRE: Nope, the d e l i b e r a t i o n s w i l l 

be open t o the p u b l i c , but we w i l l not r e q u i r e any — we 

w i l l not r e q u i r e any attorneys t o be th e r e . 
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MS. FOSTER: Thank you. 

CHAIRMAN FESMIRE: Okay? Everybody understand 

how we're going and t h a t we're going t o be back here Friday 

morning a t nine o 1 clock i f you want t o be? Okay? 

At t h i s time, i s there anyone who would l i k e t o 

make a comment on the record? 

Gordon, d i d you want t o take the o p p o r t u n i t y ? 

MR. YAHNEY: Comment on the record? 

CHAIRMAN FESMIRE: Yeah. 

MR. YAHNEY: No, I would be welcome — I would 

make a comment, i f you would allow t h a t , but not on the 

record. 

CHAIRMAN FESMIRE: Okay. Well, the r u l e s aren't 

very c l e a r about comments o f f the record, so we're j u s t 

going t o sk i p i t f o r the time being. 

Yes, ma'am? Come forward. 

MS. HATTEN: Chairman Fesmire and Commissioners, 

i f I could make a comment, I would l i k e t o be on the 

record. 

CHAIRMAN FESMIRE: Okay, ma'am. Would you come 

forward? We have two ways of doing i t . You can e i t h e r 

make a statement of p o s i t i o n , or you can be sworn and make 

a statement i n evidence, and t h a t subjects you t o cross-

examination, where the former doesn't. 

MS. HATTEN: I would p r e f e r the former. 
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CHAIRMAN FESMIRE: Okay. 

MS. HATTEN: I'm not an expert. 

CHAIRMAN FESMIRE: Okay. Go ahead, and s t a r t 

w i t h your name, please. 

MS. HATTEN: My name i s Marianna Hatten, I'm a 

property owner and a business owner here i n Santa Fe 
f 

County, and I want t o thank the Commission f o r a l l the hard 

work and l i s t e n i n g t o days and days of testimony f o r both 

sides. 

I encourage the Commission t o e r r on the side of 

the c i t i z e n s of New Mexico and the environment of New 

Mexico, and pass the closed-loop system f o r waste 

management of these d r i l l i n g operations. 

CHAIRMAN FESMIRE: Thank you, Ms. Hatten. 

I s t here anyone else? 

MS. FOSTER: Mr. Chairman, I a c t u a l l y j u s t 

received a t e x t message from Representative Tom Taylor who, 

I guess, due t o the snow i s not going t o be able t o come 

down here. I w i l l t e x t him back and urge him t o send a 

l e t t e r t o the Commission, which I hope w i l l be made p a r t of 

the record. 

CHAIRMAN FESMIRE: Okay. I intended t o give one 

more o p p o r t u n i t y f o r o r a l presentations, o r a l statements of 

p o s i t i o n or testimony on the record, on Friday morning, or 

w e ' l l keep the record open u n t i l Friday morning — l e t ' s 
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make i t Friday noon — f o r any e-mails or faxes t h a t 

anybody would l i k e t o send i n . 

MS. FOSTER: Thank you, I w i l l r e l a y t h a t 

message. 

CHAIRMAN FESMIRE: Okay. 

Mr. Carr? 

MR. CARR: Mr. Chairman, I've been i n v o l v e d since 

1972 w i t h the O i l Conservation D i v i s i o n and Commission. 

This i s the longest hearing i n t h a t p e r i o d of time. 

(Laughter) 

MR. CARR: And I also t h i n k i t ' s been the most 

d i f f i c u l t i n terms of scheduling. I want t o thank you f o r 

what you've done, hel p i n g us adjust schedules t o 

accommodate a l l the p a r t i e s . 

CHAIRMAN FESMIRE: Thank you, Mr. Carr. 

Any other comments before we adjourn f o r the 

evening? 

With t h a t , w e ' l l adjourn and reconvene a t nine 

o'clock Friday morning. 

Oh, the attorneys t h a t had w r i t t e n c l o s i n g 

statements, we'd l i k e t o have those today. 

(Thereupon, evening recess was taken a t 4:49 

p.m.) 

* * * 
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