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This matter came on f o r hearing before the O i l 
Conservation Commission, MARK E. FESMIRE, Chairman, on 
Friday, December 14th, 2 007, a t the New Mexico Energy, 
Minerals and Natural Resources Department, 122 0 South Saint 
Francis Drive, Room 102, Santa Fe, New Mexico, Steven T. 
Brenner, C e r t i f i e d Court Reporter No. 7 f o r the State of 
New Mexico. 
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Farmington New Mexico; President, IPANM) 

D i r e c t Examination by Ms. Foster 3327 
Cross-Examination by Mr. Jantz 3382 

REPORTER'S CERTIFICATE 3 4 01 

STEVEN T. BRENNER, CCR 
(505) 989-9317 
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Monday, December 3 r d , 2 007 (Volume XIV) 
Commission Hearing. 
CASE NO. 14,015 

EXHIBITS 3423 

APPEARANCES 3428 

IPANM WITNESSES ( C o n t i n u e d ) : 

JOHN BYROM ( P r e s i d e n t , D.J. Simmons, I n c 
Farmington New Mexico; P r e s i d e n t , IPANM) (Continued) 

Cross-Examination by Dr. Neeper 3433 
Cross-Examination by Mr. Brooks 3446 
Exam i n a t i o n by Commissioner B a i l e y 3468 
Exam i n a t i o n by Commissioner Olson 3469 
Exam i n a t i o n by Chairman Fesmire 3492 
F u r t h e r Examination by Commissioner Olson 3522 

INDUSTRY WITNESSES (Resumed): 

BRUCE A. BUCHANAN, PhD ( S o i l p h y s i c s . 
s o i l s c i e n c e s and r e c l a m a t i o n ) 

D i r e c t Examination by Mr. H i s e r 3524 
D i r e c t Examination ( R e b u t t a l ) by Mr . H i s e r 3570 
Cross-Examination by Dr. Neeper 3612 
Cross-Examination by Mr. Brooks 3633 
Cross-Examination by Mr. J a n t z 3635 
Exam i n a t i o n by Commissioner B a i l e y 3639 
Examination by Commissioner Olson 3654 
Examination by Chairman Fesmire 3662 
F u r t h e r Examination by Commissioner Olson 3679 
R e d i r e c t Examination by Mr. H i s e r 3682 
Recross-Examination by Mr. Brooks 3687 
Recross-Examination by Mr. J a n t z 3690 
F u r t h e r Examination by Commissioner B a i l e y 3690 

(Continued...) 
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PUBLIC COMMENTS: 

JASON SANDEL (Vice president f o r h e a l t h , s a f e t y and 
environment, Aztec Well Servi c i n g , T r i p l e - S Trucking, 
and a f f i l i a t e d companies, Aztec, New Mexico; c i t y 
counselor, C i t y of Farmington, New Mexico) 

D i r e c t Testimony 3 692 
Examination by Dr. Neeper 3705 
Examination by Ms. Foster 3706 

* * * 

Tuesday, December 4th, 2007 (Volume XV) 
Commission Hearing 
CASE NO. 14,015 

EXHIBITS 3734 

APPEARANCES 3739 

IPANM WITNESSES (Resumed): 

JOHN BYROM (President, D.J. Simmons, I n c . , 
Farmington New Mexico; President, IPANM) (Resumed) 

Redirect Examination by Ms. Foster 3743 

INDUSTRY WITNESSES (Resumed): 

R. ERIC PEASE ( C i v i l engineer) 
D i r e c t Examination by Mr. Hiser 3747 
V o i r Dire Examination by Mr. Jantz 3759 
Vo i r Dire Examination by Chairman Fesmire 3764 
Examination by Ms. Foster 3765 
Cross-Examination by Dr. Neeper 3767 
Cross-Examination by Mr. Brooks 3777 
Examination by Commissioner B a i l e y 3790 
Examination by Commissioner Olson 3791 
Examination by Chairman Fesmire 3799 
Redirect Examination by Mr. Hiser 3804 

(Continued...) 
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INDUSTRY WITNESSES (Continued): 

BEN THOMAS (T o x i c o l o g i s t ) 
D i r e c t Examination by Mr. Hiser 3809 
Vo i r Dire Examination by Mr. Jantz 3810 
D i r e c t Examination (Resumed) by Mr. Hiser 3815 

PUBLIC COMMENTS: 

TOM DUGAN (Petroleum engineer; 
President, Dugan Production Corporation) 

D i r e c t Testimony 3856 

JOHN ROE (Petroleum engineer. 
Dugan Production Corporation) 

D i r e c t Testimony 3859 
Examination by Commissioner Olson 3870 
Examination by Ms. Foster 3875 

INDUSTRY WITNESSES (Continued): 

BEN THOMAS (T o x i c o l o g i s t ) (Resumed) 
D i r e c t Examination (Rebuttal) by Mr. Hiser 3877 
Cross-Examination by Mr. Jantz 3881 
Cross-Examination by Mr. Brooks 3902 
Cross-Examination by Dr. Neeper 3933 
Examination by Commissioner B a i l e y 3950 

PUBLIC COMMENTS: 

CAREN COWAN (Executive d i r e c t o r . New Mexico 
C a t t l e Growers' Association) 

D i r e c t Testimony 3956 
Examination by Ms. Foster 3962 
Examination by Mr. Brooks 3964 
Examination by Commissioner B a i l e y 3965 
Examination by Commissioner Olson 3966 
Examination by Chairman Fesmire 3968 

REPORTER'S CERTIFICATE 3971 

* * * 
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Thursday, December 6th, 2007 (Volume XVI) 
Commission Hearing 
CASE NO. 14,015 

EXHIBITS 3996 

APPEARANCES 4001 

INDUSTRY WITNESSES (Continued): 

J. GREGG WURTZ (Hydrology, geology, management of 
hazardous m a t e r i a l s ; ConocoPhillips) 

D i r e c t Examination by Mr. Carr 4005 
D i r e c t Examination (Rebuttal) by Mr. Carr 4021 
Examination by Ms. Foster 4041 
Cross-Examination by Mr. Jantz 4044 
Examination by Mr. Huffaker 4049 
Cross-Examination by Dr. Neeper 4050 
Cross-Examination by Mr. Brooks 4066 
Examination by Commissioner Bail e y 4088 
Examination by Commissioner Olson 4092 
Further Examination by Commissioner B a i l e y 4111 
Examination by Chairman Fesmire 4112 
Further Examination by Commissioner Olson 4126 
Further Examination by Dr. Neeper 4129 

PUBLIC COMMENTS: 

PINSON McWHORTER (Engineer, 
Yates Petroleum Corporation) 

D i r e c t Testimony 4135 
Cross-Examination by Mr. Brooks 4143 
Examination by Commissioner Olson 4146 
Examination by Chairman Fesmire 4147 

PHIL H. BIDEGAIN (Landowner, Quay County) 
D i r e c t Testimony 4149 

l 

INDUSTRY WITNESSES (Continued): 
i 

J. GREGG WURTZ (Hydrology, geology, management of 
hazardous m a t e r i a l s ; ConocoPhillips) (Resumed) 

Cross-Examination by Mr. Brooks 4152 

(Continued...) 
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INDUSTRY WITNESSES (Continued): 

JOHN W. POORE (Reservoir enqineerinq, 
inventory management; ConocoPhillips) 

D i r e c t Examination by Mr. Carr 4155 
Cross-Examination by Mr. Jantz 4188 
Cross-Examination by Mr. Brooks 4195 
Examination by Commissioner Bail e y 4205 
Examination by Commissioner Olson 4207 
Examination by Chairman Fesmire 4212 
Redirect Examination by Mr. Carr 4241 

PUBLIC COMMENTS: 

JOHN R. BARTLIT. DChE (New Mexico 
C i t i z e n s f o r Clean A i r and Water) 

D i r e c t Testimony 4246 
Cross-Examination by Ms. Foster 4253 

REPORTER'S CERTIFICATE 4266 

* * * 

Friday, December 7th, 2007 (Volume XVII) 
Commission Hearing 
CASE NO. 14,015 

EXHIBITS 4292 

APPEARANCES 4297 

INDUSTRY WITNESSES (Continued): 

BEN THOMAS (T o x i c o l o q i s t ) (Resumed) 
Examination by Commissioner Olson 4301 
Examination by Chairman Fesmire 4361 
Further Examination by Commissioner Olson 4387 
Redirect Examination by Mr. Hiser 4393 
Further Examination by Commissioner Olson 4397 

(Continued...) 
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PUBLIC COMMENTS: 

SEAN ROBINSON ( D r i l l i n g engineering supervisor, 
ConocoPhillips, Farmington, New Mexico) 

D i r e c t Testimony 
Examination by Commissioner Olson 
Examination by Chairman Fesmire 

DIVISION WITNESSES (Re b u t t a l ) : 

EDWARD J. HANSEN (Hydrologist, 
Environmental Bureau, NMOCD) 

Di r e c t Examination by Mr. Brooks 
Cross-Examination by Mr. Hiser 
Cross-Examination by Ms. Foster 
Examination by Commissioner Olson 
Redirect Examination by Mr. Brooks 
Recross-Examination by Ms. Foster 

GLENN VON GONTEN (Senior H y d r o l o g i s t , 
Environmental Bureau, NMOCD) 

Di r e c t Examination by Mr. Brooks 
Cross-Examination by Ms. Foster 
Examination by Commissioner Olson 
Redirect Examination by Mr. Brooks 
Further Examination by Commissioner Olson 

NMCCAW WITNESS (R e b u t t a l ) : 

DONALD A. NEEPER. PhD ( S o i l physics) 
D i r e c t Testimony 4516 
Cross-Examination by Ms. Foster 4517 

REPORTER'S CERTIFICATE 4 52 3 

* * * 

4402 
4413 
4414 

4420 
4455 
4467 
4481 
4488 
4490 

4494 
4500 
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Monday, December 10th, 2007 (Volume X V I I I ) 
Commission Hearing 
CASE NO. 14,015 

EXHIBITS 4551 

APPEARANCES 4556 

INDUSTRY WITNESSES (Re b u t t a l ) : 

DANIEL B. STEPHENS (Hvdrogeologist) 
D i r e c t Examination by Mr. Hiser 
Cross-Examination by Mr. Brooks 
Cross-Examination by Dr. Neeper 
Examination by Commissioner B a i l e y 
Examination by Commissioner Olson 
Examination by Chairman Fesmire 

4559 
4606 
4614 
4645 
4645 
4655 

PUBLIC COMMENTS: 

ROBERT M. GALLAGHER (President, 
New Mexico O i l and Gas Association) 

D i r e c t Testimony 
Examination by Commissioner Olson 
Examination by Chairman Fesmire 

4670 
4676 
4679 

INDUSTRY WITNESSES (Rebuttal) (Resumed): 

DANIEL B. STEPHENS (Hvdrogeologist) (Resumed) 
Redirect Examination by Mr. Hiser 4681 

CLOSING STATEMENTS 
By Mr. Brooks 
By Mr. Carr 
By Mr. Hiser 
By Ms. Foster 
Rebuttal by Mr. Brooks 

4685 
4709 
4726 
4769 
4794 

(Continued...) 

STEVEN T. BRENNER, CCR 
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PUBLIC COMMENTS: 

MARIANNA HATTEN (Property/business owner. 
Santa Fe County) 

Unsworn P o s i t i o n Statement 4802 

REPORTER'S CERTIFICATE 4804 

* * * 

Friday, December 14th, 2 007 (Volume XIX) 
Commission Hearing 
CASE NO. 14,015 

EXHIBITS 4832 

APPEARANCES 4837 

CLOSING OF THE RECORD TO BEGIN DELIBERATIONS 4844 

Review of who proposes what 4846 

Discussion of Commission's general d i r e c t i o n 
and review of s p e c i f i c requested changes i n 
l i g h t of same 4915 

REPORTER'S CERTIFICATE 5053 

* * * 
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E X H I B I T S 

A p p l i c a n t 1 s I d e n t i f i e d A d m i t t e d 

E x h i b i t 1 163 163 
E x h i b i t 2 163 163 
E x h i b i t 3 2736 — 

E x h i b i t 4 (58) 205 
E x h i b i t 5 (61) 205 
E x h i b i t 6 (94) 205 

E x h i b i t 7 — -

E x h i b i t 8 421 -

E x h i b i t 9 (373) 399 

E x h i b i t 10 (383) 399 
E x h i b i t 10A (385) 399 
E x h i b i t 11 (176) 205 

E x h i b i t 12 178 205 
E x h i b i t 13 427 511, 527 
E x h i b i t 13A 430 — 

E x h i b i t 13B 430, 432, 832 834 
E x h i b i t 13C (3 4 5 ) , 433 511 
E x h i b i t 14 428, 449, 511 — 

E x h i b i t 15 449 511 
E x h i b i t 16 457, 459 511 
E x h i b i t 17 450, 458, 484 511 

E x h i b i t 18 484 511 
E x h i b i t 19 676 764 
E x h i b i t 20 677, 764 764 

E x h i b i t 21 679 764 
E x h i b i t 22 - 1159 
E x h i b i t 23 842 1159 

E x h i b i t 24 844, 846, 1109, 
1156 1159 

E x h i b i t 25 846, 1157 1159 
E x h i b i t 26 1158 1159 

(Continued...) 
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E X H I B I T S (Continued) 

A p p l i c a n t 's (Continued) I d e n t i f i e d Admitted 

E x h i b i t 27 847, 1158 1159 
E x h i b i t 28 (2551), 2626 2629 
E x h i b i t 29 (2554), 2628 2629 

E x h i b i t 30 2626, 2628 2629 
E x h i b i t 31 (admitted on behalf of OGAP) 

- 2574 
E x h i b i t 32 2095 2096 

E x h i b i t 33 2138 2160 
E x h i b i t 34 ( i d e n t i c a l w i t h 

OGAP E x h i b i t 11) 2827 -

Rebuttal E x h i b i t 1 4429 4455 
Rebuttal E x h i b i t 2 4434 4455 
Rebuttal E x h i b i t 3 4443 4455 

Rebuttal E x h i b i t 4 4444 4455 
Rebuttal E x h i b i t 5 4447 4455 
Rebuttal E x h i b i t 6 4448 4455 

Rebuttal E x h i b i t 7 4448 4455 

* * * 

In d u s t r y I d e n t i f i e d Admitted 

E x h i b i t 1 1184, 1212 1216 
E x h i b i t 2 1187, 1212 1216 
E x h i b i t 3 1213 1216 

E x h i b i t 4 3527 3528 
E x h i b i t 5 3530 3569 
E x h i b i t 6 3568 3569 

E x h i b i t 7 3815 3816 
E x h i b i t 8 3816, 3852 3854 
E x h i b i t 9 3852 4400 

E x h i b i t 10 1213, 3749, 3852 3764 
E x h i b i t 11 4399, 4419 4419, 4420 

(Continued...) 
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E X H I B I T S (Continued) 

I n d u s t r y (Continued) I d e n t i f i e d Admitted 

Rebuttal E x h i b i t 5A 3610 3611 
Page 1 3571 3611 
Page 2 3581 3611 
Page 3 3582 3611 

Page 4 3587 3611 
Page 5 3590 3611 
Page 6 3601 3611 

Rebuttal E x h i b i t 12 [4560) 4685 

* * * 

ConocoPhillips I d e n t i f i e d Admitted 

E x h i b i t 1 4007 4041 
E x h i b i t 2 4011 4041 
E x h i b i t 3 4157 4187 
E x h i b i t 4 4159 4187 

* * * 

OGAP I d e n t i f i e d Admitted 

E x h i b i t 1 1417 1417 
E x h i b i t 2 1489 1490 
E x h i b i t 3 1418, 1420 1486 

E x h i b i t 4 - — 

E x h i b i t 5 1491 1607 
E x h i b i t 6 1491 1607 

E x h i b i t 7 1491 1607 
E x h i b i t 8 1491 1607 
E x h i b i t 9 1492 1607 

E x h i b i t 10 1492 1607 
E x h i b i t 11 1492 1607 
E x h i b i t 12 — 1607 

* * * 

(Continued ...) 
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E X H I B I T S (Continued) 

NMCCAW I d e n t i f i e d Admitted 

E x h i b i t 1 1757 1861 
E x h i b i t 2 1758 1861 
E x h i b i t 4 1861 1861 

Rebuttal E x h i b i t 5 4515 -

* * * 

IPANM I d e n t i f i e d Admitted 

E x h i b i t 1 - -

E x h i b i t 2 - -

E x h i b i t 3 — — 

E x h i b i t 4 3074 3176 
E x h i b i t 5 3121 3176 
E x h i b i t 6 (3065) — 

E x h i b i t 7 (3065) -

E x h i b i t 8 3161 3176 
E x h i b i t 9 3164, 3168 3176 

E x h i b i t 10 3170 3176 
E x h i b i t 11 - -

E x h i b i t 12 — — 

E x h i b i t 13 2749 2951 
E x h i b i t 14 - -

E x h i b i t 15 — — 

E x h i b i t 16 — — 

E x h i b i t 17 - -

E x h i b i t 18 — — 

E x h i b i t 19 — -

E x h i b i t 20 - -

E x h i b i t 21 — — 

E x h i b i t 22 2961 3012 
E x h i b i t 23 - -

E x h i b i t 24 — — 

(Continued...) 
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E X H I B I T S (Continued) 

IPANM (Continued) I d e n t i f i e d Admitted 

E x h i b i t 
E x h i b i t 
E x h i b i t 

25 - -
26 - -
27 - -

E x h i b i t 
E x h i b i t 
E x h i b i t 

28 - -
29 - -
30 - -

E x h i b i t 
E x h i b i t 
E x h i b i t 

31 - -
32 3330 3361 
33 - -

E x h i b i t 
E x h i b i t 
E x h i b i t 

34 - -
35 - -
36 - -

E x h i b i t 37 23 

Rebuttal E x h i b i t A 4470 4471 

* * * 

A d d i t i o n a l submissions by the D i v i s i o n , not o f f e r e d or 
admitted: 

I d e n t i f i e d 

OCD's Requested Changes t o 9/21/07 proposal, 
11/7/07 558 

e-mail from David Brooks t o K e l l y O'Donnell, 
10/22/07 559 

* * * 
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A P P E A R A N C E S 

FOR THE COMMISSION: 

CHERYL BADA 

As s i s t a n t General Counsel 
Energy, Minerals and Natural Resources Department 
122 0 South St. Francis Drive 
Santa Fe, New Mexico 87505 

FOR THE DIVISION: 

DAVID K. BROOKS, JR. 
As s i s t a n t General Counsel 
Energy, Minerals and Natural Resources Department 
1220 South St. Francis Drive 
Santa Fe, New Mexico 87505 

FOR NEW MEXICO OIL AND GAS ASSOCIATION; CONOCOPHILLIPS 
COMPANY; DUGAN PRODUCTION CORPORATION; and ENERGEN 
RESOURCES CORPORATION; and an INDUSTRY COMMITTEE comprised 
of BP America Production Company, I n c . ; Benson-Montin-Greer 
D r i l l i n g Corporation; Boling Enterprises, L t d . ; B u r l i n g t o n 
Resources O i l and Gas Company; Chesapeake Energy 
Corporation; Chevron USA, In c . ; ConocoPhillips Company; 
Devon Production Company; Dugan Production Corporation; 
Energen Resources Corporation; Marathon O i l Company; Marbob 
Energy Corporation; Merrion O i l & Gas Corporation; 
Occidental Permian, which includes OXY USA, I n c . , and OXY 
USA WTP Li m i t e d Partnership; Samson Resources Company; J.D. 
Simmons, I n c . ; Williams Production Company, LLC; XTO 
Energy, I n c . ; and Yates Petroleum Corporation: 

HOLLAND & HART, L.L.P., and CAMPBELL & CARR 
110 N. Guadalupe, Suite 1 
P.O. Box 2208 
Santa Fe, New Mexico 87504-2208 
By: WILLIAM F. CARR 

(Continued.. .) 
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A P P E A R A N C E S (Continued) 

FOR CONTROLLED RECOVERY, INC.: 

HUFFAKER & MOFFETT, L.L.C. 
155 Grant 
Santa Fe, New Mexico 87501 
P.O. Box 1868 
Santa Fe, New Mexico 87504-1868 
By: GREGORY D. HUFFAKER, J r . 

FOR NEW MEXICO CITIZENS FOR CLEAN AIR AND WATER: 

BELIN & SUGARMAN 
618 Paseo de Per a l t a 
Santa Fe, New Mexico 87501 
By: ALLETTA BELIN 

* * * 
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WHEREUPON, the f o l l o w i n g proceedings were had a t 

9:00 a.m.: 

CHAIRMAN FESMIRE: Let's go back on the record. 

I t i s Friday, December 14th, 2007. This i s a 

co n t i n u a t i o n of Case Number 14,015. 

Mr. Carr, are you the only a t t o r n e y 

r e p r e s e n t i n g — 

MR. CARR: Mr. Huffaker — 

CHAIRMAN FESMIRE: Oh. 

MR. CARR: Mr. Huffaker i s — 

CHAIRMAN FESMIRE: — representing i n d u s t r y . 

MR. CARR: I'm the only one here f o r i n d u s t r y , 

and Mr. Huffaker i s here t o keep me honest. 

CHAIRMAN FESMIRE: Okay. I s Mr. Brooks i n t e n d i n g 

t o — 

COMMISSIONER BAILEY: He was here. 

CHAIRMAN FESMIRE: Okay, why don't we w a i t j u s t a 

minute u n t i l Mr. Brooks gets here, and w e ' l l go back on the 

record a t t h a t time. 

MR. HUFFAKER: Here he i s . 

CHAIRMAN FESMIRE: Really bad t i m i n g . Okay, 

Let's go back on the record. 

Let the record r e f l e c t again t h a t t h i s i s the 

c o n t i n u a t i o n of Case Number 14,015 on Friday, December 

14th, 2007. The record should r e f l e c t t h a t a l l t h r e e 

STEVEN T. BRENNER, CCR 
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Commissioners are present, t h a t w h i l e t h e r e i s a l i m i t e d 

number of attorneys w e ' l l go ahead and record your 

appearance on the record because t h i s i s the f i r s t day of 

d e l i b e r a t i o n s i n the case. 

Mr. Brooks, would you l i k e t o enter an 

appearance? 

MR. BROOKS: David Brooks f o r the O i l 

Conservation D i v i s i o n . 

CHAIRMAN FESMIRE: Mr. Carr? 

MR. CARR: Will i a m F. Carr f o r the i n d u s t r y 

committee and the New Mexico O i l and Gas As s o c i a t i o n . 

CHAIRMAN FESMIRE: And Mr. Huffaker, who 

apparently — 

MR. HUFFAKER: Gregory Huffaker f o r C o n t r o l l e d 

Recovery, Inc. 

CHAIRMAN FESMIRE: — who apparently got the 

worst end of a f i g h t , huh? 

MR. HUFFAKER: A doctor got a s c a l p e l out and — 

(Laughter) 

CHAIRMAN FESMIRE: Let the record also r e f l e c t 

t h a t the other attorneys had i n d i c a t e d t h a t they would not 

be present, and so we w i l l begin the d e l i b e r a t i o n s w i t h o u t 

them. 

The f i r s t issue I t h i n k we ought t o address i s 

the a v a i l a b i l i t y of the t r a n s c r i p t . I'm going t o ask the 

STEVEN T. BRENNER, CCR 
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c o u r t r e p o r t e r t o do something r e a l unique: Go on record 

and t e l l us where we stand w i t h the a v a i l a b i l i t y of the 

t r a n s c r i p t . 

COURT REPORTER: My best estimate r i g h t now i s 

t h a t the t r a n s c r i p t w i l l run s i x — f i v e thousand pages or 

more, and t h a t i t w i l l probably take me u n t i l sometime i n 

March t o complete i t . 

CHAIRMAN FESMIRE: Okay. Are you going t o be 

able t o , as you complete the t r a n s c r i p t , provide hard copy 

f o r each of the Commissioners and the Commission secretary? 

COURT REPORTER: I have planned t o provide the 

usual o r i g i n a l and one copy t o the D i v i s i o n , as w e l l as a 

di s c copy, an e l e c t r o n i c copy. 

CHAIRMAN FESMIRE: Okay, but w i l l we be able t o 

get t h a t as you proceed through the t r a n s c r i p t ? 

COURT REPORTER: Oh, yes, s i r . As I go, as I 

complete each volume, I w i l l b r i n g t h a t i n t o the D i v i s i o n . 

CHAIRMAN FESMIRE: Okay. So probably the best 

way t o proceed i s t o go through and evaluate some of the 

decisions t h a t the Commission has t o make — and evaluate 

some of the decisions t h a t the Commission needs t o make, 

see what we can agree on. A l l decisions of the Commission 

p r i o r t o r e c e i p t of the t r a n s c r i p t w i l l be sub j e c t t o 

review of the t r a n s c r i p t by the Commission. 

Counsel Bada, i s t h a t a proper way t o proceed i n 
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t h i s ? 

MS. BADA: Yes. 

CHAIRMAN FESMIRE: Okay. So we w i l l t r y t o go 

through the proposal and the documents t h a t have been 

f i l e d . 

I have documents from the — Huffaker and 

M o f f e t t , representing CRI; from Mr. Hiser, and h i s are on 

behalf of the New Mexico i n d u s t r y committee. 

Mr. Carr, d i d — you f i l e d some? 

MR. CARR: No, i f y o u ' l l look, I have also signed 

— t h a t ' s a j o i n t f i l i n g . 

CHAIRMAN FESMIRE: Okay. 

MR. CARR: Mr. Hiser and I f i l e d t he i n d u s t r y 

committee comments together. 

You might note t h a t although t h e r e are 61 pages, 

i t ' s t h r e e p a r t s , and the f i r s t p a r t i s as you d i r e c t e d us, 

separately addressing i n d i v i d u a l issues. And then we have 

gone through and given you a whole r e d l i n e copy, and then 

the whole t e x t so you can see thi n g s i n context. So i t ' s 

not as bad as i t looks. 

And Mr. Chairman, I understood the record would 

be open t h i s morning i f there were any statements or 

anything. And I don't have a statement, but d u r i n g the 

course of the ConocoPhillips examination the Commission d i d 

request the sampling plan and the Envirotech i n f o r m a t i o n 
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t h a t was obtained by Conoco, as w e l l as copies of the 

s l i d e s t h a t were presented during t h a t , and I do have 

copies f o r the Commission. 

With t h a t , I'm hoping t h a t my p a r t i c i p a t i o n i n 

t h i s i s concluded. 

CHAIRMAN FESMIRE: Thank you, Mr. Carr. 

At t h i s time, w i t h the Commission's concurrence, 

w e ' l l begin d e l i b e r a t i o n . 

COMMISSIONER BAILEY: We have another appearance. 

CHAIRMAN FESMIRE: Oh, I'm sor r y — 

MS. BELIN: I'm sorry — 

CHAIRMAN FESMIRE: — L e t t i e ? 

MS. BELIN: — may I f i l e New Mexico C i t i z e n s f o r 

Clean A i r and Water's r e d l i n e version? 

CHAIRMAN FESMIRE: You sur e l y may, ma'am. 

MR. BROOKS: And on the same su b j e c t , the 

D i v i s i o n submitted a r e d l i n e v e r s i o n which was f i l e d w i t h 

the D i v i s i o n c l e r k e a r l i e r t h i s morning, w i t h t he 

Commission c l e r k e a r l i e r t h i s morning. 

As I explained t o the c l e r k a t the time of 

f i l i n g , because of mechanical d i f f i c u l t i e s , we only have 

th r e e a c t u a l r e d l i n e s . The other copies are i n black and 

whi t e , which I r e a l i z e a black and white copy i s of very 

l i t t l e use i f i t ' s a r e d l i n e , but I — h o p e f u l l y t he thr e e 

c o l o r copies w i l l be a v a i l a b l e t o the Commissioners. 
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CHAIRMAN FESMIRE: Okay. They're i n t h i s stack, 

okay. 

Okay, f o r the l a s t time i n t h i s hearing, I hope, 

we're going t o ask, i s there anyone who would l i k e t o make 

a statement on the record? 

Seeing none, we w i l l go ahead and proceed w i t h 

the d e l i b e r a t i o n s . 

We w i l l go ahead and f o r m a l l y close the record 

and begin the d e l i b e r a t i o n s . 

(Off the record) 

COMMISSIONER BAILEY: I t h i n k i t would be more 

organized t o go through s e c t i o n by s e c t i o n . 

CHAIRMAN FESMIRE: I agree. So we should 

probably s t a r t w i t h the d e f i n i t i o n s e c t i o n . We have before 

us — 

COMMISSIONER OLSON: Wait a minute. 

CHAIRMAN FESMIRE: Oh, I'm s o r r y . 

(Off the record) 

CHAIRMAN FESMIRE: We have before us the proposed 

— f i r s t of a l l , the e n t i r e testimony from the hearing and 

the proposed r e d l i n e s from, i t looks l i k e , f i v e d i f f e r e n t 

p a r t i e s , i n c l u d i n g the O i l Conservation D i v i s i o n ; the New 

Mexico C i t i z e n s f o r Clean A i r and Water; the New Mexico 

Environmental Law Center representing the O i l and Gas 

A c c o u n t a b i l i t y P r o j e c t ; Jorden, B i s c h o f f and Hiser, and 
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Holland and Hart, representing the i n d u s t r y committee, e t 

a l . , and ConocoPhillips — 

MS. BADA: Environmental Law Center? 

CHAIRMAN FESMIRE: Oh, t h i s i s t h e i r c l o s i n g 

statement. Do we not have — I t doesn't look l i k e they 

have f i l e d — Okay. 

COMMISSIONER OLSON: So they've included t h e i r s 

i n t h e i r c l o s i n g statement. 

CHAIRMAN FESMIRE: Okay, and OGAP has included 

t h e i r s i n t h e i r c l o s i n g statement, r a t h e r than 

i n d i v i d u a l l y . 

MR. HUFFAKER: Mr. Chairman, you mentioned 

e a r l i e r t h a t you had something from me, but you d i d n ' t 

mention i t t h i s time. 

CHAIRMAN FESMIRE: I'm sorr y , we do, Huffaker and 

M o f f e t t representing CRI. 

MR. HUFFAKER: Thank you. 

CHAIRMAN FESMIRE: We've asked t h a t they — 

Pardon? 

MS. BADA: I don't have the Environmental Law 

Center's. 

CHAIRMAN FESMIRE: I t ' s i n the — i t ' s l a b e l e d 

c l o s i n g . 

MS. BADA: I don't t h i n k I have t h a t . 

COMMISSIONER OLSON: They gave i t t o us on Friday 
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— or Monday? I t h i n k i t was Monday. This i s i t . 

CHAIRMAN FESMIRE: So why don't we j u s t s t a r t 

through, t r y t o keep t r a c k of who proposes what? The way 

I'm going t o proceed i s , go t o the sections t h a t step 

through the proposal, and t r y t o keep t r a c k of the sections 

where each one of the p a r t i c i p a n t s has a proposal. And 

i t ' s going t o be a l i t t l e awkward, but w e ' l l t r y . 

And unless the Commission has s p e c i f i c concerns, 

w e ' l l t r y t o work through i t t h a t way. 

I s t h a t acceptable t o you, Commissioner? 

COMMISSIONER BAILEY: Let's t r y i t . 

COMMISSIONER OLSON: Yeah, I guess w e ' l l have t o 

see how i t works. 

CHAIRMAN FESMIRE: Okay. From the documents 

f i l e d t h i s morning, under D e f i n i t i o n s — I keep l o o k i n g f o r 

red on the OCD proposal — page 6 before we get anything, 

so t h a t ' s probably not the f i r s t one. 

COMMISSIONER BAILEY: I have a small one here on 

the f i r s t page. 

CHAIRMAN FESMIRE: On which one? 

COMMISSIONER BAILEY: On the d e f i n i t i o n f o r r e -

vegetate. I t h i n k we need t o look a t t h a t again a f t e r we 

have discussed re-vegetation requirements. 

CHAIRMAN FESMIRE: That's — 

COMMISSIONER BAILEY: 19.15.17.7.G, I t h i n k we 
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w i l l need t o r e v i s i t a f t e r we've worked out r e - v e g e t a t i o n 

requirements. 

CHAIRMAN FESMIRE: Okay. Would i t be appr o p r i a t e 

t o s t a r t w i t h the d e f i n i t i o n ? 

COMMISSIONER BAILEY: Well, okay. 

MS. BADA: A c t u a l l y , I t h i n k i t would be easier 

t o work w i t h the sec t i o n and come back t o the d e f i n i t i o n . 

CHAIRMAN FESMIRE: Okay. So w e ' l l — i f i t ' s 

okay w i t h you, w e ' l l come back t o 17.7.G? 

COMMISSIONER BAILEY: Yes. 

CHAIRMAN FESMIRE: There i s a — CRI's f i r s t 

recommendation i s page 3. 

OGAP's f i r s t recommendation i s 17.9.C.(1). 

And C i t i z e n s f o r Clean and Water's f i r s t 

recommendation i s 17.9.C. 

The in d u s t r y ' s f i r s t recommendation i s 17 — or 

15.1 — looks l i k e t h a t should be 17.7.B, under l e t t e r B. 

Below grade tank s h a l l mean a vessel, excluding 

sumps and pressurized d r i p l i n e t r a p s , where a p o r t i o n of 

the tank's s i d e w a l l are below the ground surface and are 

not v i s i b l e . 

I'm p r e t t y much convinced, a f t e r the evidence, 

t h a t we need t o address t h i s issue. But perhaps we should 

mark t h i s and come back and address i t i n the s e c t i o n on 

below grade tanks. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4848 

And i t looks l i k e — i s t h a t i n the — 

COMMISSIONER OLSON: I was j u s t l o o k i n g f o r the 

OCD's ve r s i o n . I don't see t h a t i n th e r e . 

CHAIRMAN FESMIRE: I don't e i t h e r . 

COMMISSIONER BAILEY: This i s chapter 15 — 

CHAIRMAN FESMIRE: Oh. 

COMMISSIONER BAILEY: — p a r t 1, under — 

MS. BADA: I t ' s p a r t 1. 

COMMISSIONER BAILEY: — d e f i n i t i o n s . So i t ' s 

not the d e f i n i t i o n w i t h i n t h i s r u l e , i t ' s the d e f i n i t i o n 

w i t h i n the d e f i n i t i o n s r u l e , p a r t 1. 

CHAIRMAN FESMIRE: Okay, which I t h i n k I have 

COURT REPORTER: Mr. Chairman, may we go o f f the 

record again f o r j u s t a moment? 

CHAIRMAN FESMIRE: You may s i r . 

(Off the record) 

COMMISSIONER OLSON: I t h i n k the d e f i n i t i o n of 

below grade tank doesn't appear there. 

COMMISSIONER BAILEY: No, i t i s i n one of the 

proposed r u l e changes — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — f o r p a r t 1. 

CHAIRMAN FESMIRE: Mr. Brooks, i n the OCD E x h i b i t 

4, d i d they propose — I mean, E x h i b i t 3, d i d they propose 

— d i d the OCD propose changing the d e f i n i t i o n ? 
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MR. BROOKS: Of below grade tanks? 

CHAIRMAN FESMIRE: Yes. 

MR. BROOKS: We do not propose changing the 

d e f i n i t i o n from the d e f i n i t i o n t h a t was proposed i n our 

o r i g i n a l proposal, f i l e d before the beginning of the 

hearing. We do propose changing some of the 

s p e c i f i c a t i o n s , and those are — the new proposal f o r 

s p e c i f i c a t i o n s i s set out i n sec t i o n 10 — 19.15.17.11.1 

COMMISSIONER OLSON: But the d e f i n i t i o n i s 

proposed changed i n p a r t 1? 

MR. BROOKS: Yes, t h a t d e f i n i t i o n i s proposed — 

t h a t i s proposed t o change the e x i s t i n g d e f i n i t i o n , but we 

d i d not propose a new d e f i n i t i o n i n our r e d l i n e . 

CHAIRMAN FESMIRE: Okay so your r e d l i n e i s s t i l l 

proposing the change t h a t was proposed i n the o r i g i n a l . 

COMMISSIONER OLSON: I n the a p p l i c a t i o n . 

MR. BROOKS: Correct. 

CHAIRMAN FESMIRE: Okay. Okay. Again, why don't 

we go ahead and mark t h i s d e f i n i t i o n t o come back? 

COMMISSIONER OLSON: Okay, we're going t o have t o 

look a t t h i s i n conjunction w i t h the s e c t i o n on below grade 

tanks. 

CHAIRMAN FESMIRE: Right. This i s not going t o 

be an e f f i c i e n t process. 

COMMISSIONER BAILEY: Huh-uh. 
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COMMISSIONER OLSON: Huh-uh. 

CHAIRMAN FESMIRE: Anybody got a b e t t e r 

recommendation? Anybody got one recommendation? 

MS. BADA: Mine would be t h a t you go and read a l l 

the s t r i k e o u t s — 

(Laughter) 

MS. BADA: — and come back on Monday. 

CHAIRMAN FESMIRE: Well, i s t h a t something we 

want t o consider? 

COMMISSIONER BAILEY: I t h i n k even w i t h working 

on i t away from here, we're s t i l l going t o have t o spread 

out and go through what we're doing. While we're here, we 

might as w e l l — 

CHAIRMAN FESMIRE: Okay. I s t h a t okay w i t h you? 

COMMISSIONER BAILEY: Would you f e e l more 

organized, B i l l ? 

COMMISSIONER OLSON: I ' d f e e l more organized when 

we've a c t u a l l y been through i t and k i n d of managed t o put 

our thoughts together a l i t t l e b i t before we s t a r t j u s t 

going down i t , you know? Because a l o t of the s t u f f i n 

here also comes i n e s p e c i a l l y l i k e i n i n d u s t r y ' s document 

here, y o u ' l l see they've also got some notes, some t h i n g s 

l i k e t h a t . There's more t o i t than j u s t the r u l e i t s e l f . 

There's d e s c r i p t i o n s of the r a t i o n a l e s f o r i t too. 

CHAIRMAN FESMIRE: Well, I t h i n k the f i r s t t h i n g 
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I would do i s take the o r i g i n a l proposal and go through and 

mark on the o r i g i n a l proposal where each group has 

comments. That way we could go through and, you know, take 

those comments as they come up i n the o r i g i n a l proposal. 

Would i t be worth our time t o go ahead and do 

t h a t now? 

COMMISSIONER BAILEY: Sure. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER BAILEY: But then i f we take a 

couple days t o read through everybody's, w e ' l l probably be 

— have a b e t t e r decision-making process. 

COMMISSIONER OLSON: How's everybody's schedule 

f o r Monday? 

COMMISSIONER BAILEY: Monday i s okay w i t h me. 

Tuesday i s not. 

CHAIRMAN FESMIRE: Tuesdays you save. 

COMMISSIONER BAILEY: Uh-huh. 

COMMISSIONER OLSON: I guess the other t h i n g , I 

was wondering i f maybe j u s t today maybe we could j u s t t a l k 

about some of the general concepts of what 1s i n the 

proposals and — give us something t o t h i n k about when we 

look a t i t . Might see some general concepts t h a t we would 

be i n agreement on when we come back t o look a t t h i s on 

Monday. 

CHAIRMAN FESMIRE: Okay. 
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COMMISSIONER BAILEY: Okay. 

CHAIRMAN FESMIRE: I t h i n k t h a t ' s probably a good 

idea. So do you want t o do that? Like I s a i d , i t would 

help a l o t i f , you know, you were t o take two of the 

proposals, you were t o take two of the proposals, and I 

would j u s t take one of the proposals, and we go through the 

o r i g i n a l OCD proposal and mark who has what concerns. 

I t looks l i k e , of course, the two b i g ones are 

going t o be the i n d u s t r y , and i t doesn't look l i k e t he OCD 

has a l o t of proposed changes. 

COMMISSIONER OLSON: Their changes appear back i n 

the below grade tank s e c t i o n . They have some — That's the 

major s e c t i o n . And then there was some on — again, on 

below grade tanks i n the o p e r a t i o n a l p o r t i o n t o o , and 

t h a t ' s the major s e c t i o n of changes t h a t they have 

proposed. 

So most of i t ' s i n l i n e , except f o r the below 

grade tanks, w i t h t h e i r o r i g i n a l proposal, i s what i t looks 

l i k e . 

CHAIRMAN FESMIRE: Okay. Anybody — The most 

a c t i v e one i s going t o be the i n d u s t r y . Does anybody want 

t o go through i t ? 

COMMISSIONER BAILEY: Sure. 

CHAIRMAN FESMIRE: Why don't you — You take the 

i n d u s t r y , and i t looks l i k e the C i t i z e n s f o r Clean A i r and 
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Water have some s i g n i f i c a n t number. Why don't you take CRI 

and OGAP, and I ' l l take the OCD. 

I guess what I'm — w e ' l l j u s t s t a r t w i t h 

19.15.17.7, and I ' l l keep a — what I ' l l do i s — a record 

on t h i s , and w e ' l l j u s t step through the e n t i r e proposal. 

Mr. Carr, d i d you already get bored? 

MR. CARR: But I w i l l be back. 

CHAIRMAN FESMIRE: Okay, l e t ' s see what we can 

get done w h i l e he's gone. Okay — 

COMMISSIONER OLSON: So I make sure I understand 

what we're going t o do, we're going t o go through — 

CHAIRMAN FESMIRE: I'm going t o go through the 

o r i g i n a l proposal, and i n the margins I'm going t o note who 

has what comments on what procedures — 

COMMISSIONER OLSON: Okay. 

CHAIRMAN FESMIRE: — on what p a r t s . And Jami, 

you've got — 

COMMISSIONER BAILEY: — i n d u s t r y and — 

CHAIRMAN FESMIRE: — i n d u s t r y and — 

COMMISSIONER BAILEY: — Clean A i r and Water. 

CHAIRMAN FESMIRE: — C i t i z e n s f o r Clean A i r and 

Water. And you've got OGAP and CRI, r i g h t ? 

MS. BADA: Where are we s t a r t i n g ? With p a r t 1 or 

p a r t 2? 

COMMISSIONER OLSON: With the d e f i n i t i o n s . 
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MS. BADA: Okay. 

CHAIRMAN FESMIRE: I s there anything else i n p a r t 

1 besides the d e f i n i t i o n of below grade tank t h a t we need 

t o address? 

MS. BADA: Yeah, i n d u s t r y has — 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: Okay, why don't we s t a r t w i t h 

p a r t 1? 

COMMISSIONER BAILEY: I n d u s t r y has comments, p a r t 

1. 

CHAIRMAN FESMIRE: Okay, which ones? 

COMMISSIONER BAILEY: Below grade tank. 

CHAIRMAN FESMIRE: B? 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: 15.1.7.1? 

MS. BADA: Yeah. 

COMMISSIONER BAILEY: 7.B.(5). 

CHAIRMAN FESMIRE: Okay, 7 — 7.A — 

COMMISSIONER BAILEY: — 7.B — 

CHAIRMAN FESMIRE: — 7.B — 

COMMISSIONER BAILEY: — (5) . 

CHAIRMAN FESMIRE: — (5) . 

COMMISSIONER OLSON: That's the below grade tank 

d e f i n i t i o n . 

MS. BADA: And ( 3 ) , which i s the p i t d e f i n i t i o n . 
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CHAIRMAN FESMIRE: And Mr. Brooks, you d i d n ' t 

submit any changes i n p a r t 1, r i g h t ? 

MR. BROOKS: That i s c o r r e c t , your Honor. 

CHAIRMAN FESMIRE: Okay. Okay, what else do we 

have i n p a r t 1? 

COMMISSIONER BAILEY: P. 

CHAIRMAN FESMIRE: P as i n papa? 

COMMISSIONER BAILEY: P as i n papa, ( 3 ) , p i t . 

CHAIRMAN FESMIRE: D e f i n i t i o n of p i t ? 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: Okay, does anybody else have a 

change i n — 

MS. BADA: And they proposed a d e f i n i t i o n of 

subgrade tank. 

CHAIRMAN FESMIRE: I n — 

COMMISSIONER OLSON: That's coming up. 

CHAIRMAN FESMIRE: I s t h a t d i f f e r e n t than below 

grade tank? 

MS. BADA: Yes. 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Okay, so i n 15.1.7 — 

MS. BADA: — (S) — 

CHAIRMAN FESMIRE: — (S) — 

MS. BADA: Yeah. 

CHAIRMAN FESMIRE: And what's the subsection 
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number? 

MS. BADA: They have (8A), but i t probably would 

be a new ( 8 ) , and then i t would bump eve r y t h i n g — 

CHAIRMAN FESMIRE: (8)? Oh, t h i s i s a new 

d e f i n i t i o n ? 

COMMISSIONER OLSON: A new d e f i n i t i o n proposed by 

in d u s t r y . 

CHAIRMAN FESMIRE: And i t 1 s a new d e f i n i t i o n f o r 

what? 

MS. BADA: Subgrade tank. 

CHAIRMAN FESMIRE: Okay. I s the r e anything else 

i n p a r t 1 t h a t we need t o change? 

MS. BADA: No. 

CHAIRMAN FESMIRE: Okay, so we're going t o p a r t 

7. 

MS. BADA: 17. 

CHAIRMAN FESMIRE: Yeah, 17, subpart 7. 

19.15.17.7, d e f i n i t i o n s , and the f i r s t one we need t o 

address i s G, re-vegetate, and t h a t ' s Commissioner B a i l e y , 

r i g h t ? 

Okay, what's the next — next change — I ' l l j u s t 

go through them. 

G. 

H f o r sump. I s there any proposed change t o 

th a t ? 

STEVEN T. BRENNER, CCR 
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COMMISSIONER OLSON: Hold on here. Nope, not 

from CRI or OGAP. 

CHAIRMAN FESMIRE: We're on 17.7.H. 

COMMISSIONER BAILEY: Okay, nothing t h e r e , but 

l e t ' s go back t o the very t i t l e . The t i t l e says p i t s , 

closed loop systems — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — below grade and subgrade 

tanks and sumps — 

CHAIRMAN FESMIRE: On — 

COMMISSIONER BAILEY: — so i n d u s t r y has a 

comment there f o r the t i t l e . 

CHAIRMAN FESMIRE: On the t i t l e of p a r t 17? 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: Yes. 

MS. BADA: And then also i n the o b j e c t i v e . 

COMMISSIONER OLSON: On the o b j e c t i v e , and 17.6 

as w e l l . 

MS. BADA: Right. 

CHAIRMAN FESMIRE: Oh, gee, I wish you'd t o l d me 

t h a t . 

Okay, so the t i t l e t o 19.15.17 — 

MS. BADA: I w i l l p o i n t out t h a t i f we change the 

p a r t name w e ' l l have t o ask f o r State Records' permission. 

CHAIRMAN FESMIRE: Okay, and — 
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COMMISSIONER BAILEY: — 6, 17.6, f o r the 

o b j e c t i v e . 

CHAIRMAN FESMIRE: And 17.6, o b j e c t i v e ? 

COMMISSIONER OLSON: They're adding subgrade 

tanks as a separate category. 

CHAIRMAN FESMIRE: Okay. And then wee go t o 

19.15.17.7.G, which i s the d e f i n i t i o n of re-vegetate. 

COMMISSIONER BAILEY: Right. 

CHAIRMAN FESMIRE: Okay, 17.7.H, i s t h e r e any 

proposal there? 

COMMISSIONER BAILEY: No. 

CHAIRMAN FESMIRE: I? 

COMMISSIONER BAILEY: No. 

CHAIRMAN FESMIRE: J? Oh, I'm s o r r y , then we go 

t o 17.8. 

COMMISSIONER BAILEY: There's a t i t l e change 

t h e r e , permit or r e g i s t r a t i o n r e q u i r e d . 

MS. BADA: I d i d want t o go back t o sump. Didn't 

IPANM have concerns about the d e f i n i t i o n of sump d u r i n g 

t h e i r testimony? They haven't submitted any proposed 

m o d i f i c a t i o n s , but I j u s t remember t h a t i n t h e i r testimony 

they r a i s e d concerns about — 

CHAIRMAN FESMIRE: They d i d , d i d they not? IPANM 

d i d not sub? 

MS. DAVIDSON: I haven't seen anything from them. 
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CHAIRMAN FESMIRE: Okay. Well, i t ' s going t o be 

very d i f f i c u l t t o — And we're sure t h a t they have not 

submitted anything? 

MS. DAVIDSON: Let me — 

CHAIRMAN FESMIRE: Okay. Okay, so 19.15.17.8, 

you were concerned about the d e f i n i t i o n of sump? 

COMMISSIONER BAILEY: I b e l i e v e i t was i n 7. 

CHAIRMAN FESMIRE: I'm so r r y , 17.7.H, sump. We 

would have t o have a copy of the t r a n s c r i p t t o consider 

t h a t i f they d i d n ' t f i l e . 

COMMISSIONER OLSON: I thought they had f i l e d 

t h e i r own proposed — 

CHAIRMAN FESMIRE: I know they intended t o . 

COMMISSIONER OLSON: — r e g u l a t i o n s . 

MS. BADA: I ' l l see i f there's anything i n t h e r e . 

CHAIRMAN FESMIRE: The hearing — 

MS. BADA: Yeah, they d i d . The s t u f f they f i l e d 

p r i o r t o the hearing. 

CHAIRMAN FESMIRE: So we're going t o have t o 

operate o f f of t h e i r p r e t r i a l f i l i n g — t h e i r prehearing 

f i l i n g s , huh? 

MS. BADA: I f y o u ' l l give me a minute, I ' l l go 

make copies. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: See, the t r i c k y p a r t t o t h i s 
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i s going t o be, how are you going t o account now f o r 

w r i t t e n comments on the r u l e t h a t happened as we went 

through t h i s as w e l l , because we do have a number of 

d i f f e r e n t ones t h a t reference language f o r s p e c i f i c 

sections and concepts. I'm not sure i t ' s going t o be t h a t 

simple t o j u s t look a t i t as a compilation of where there's 

changes. 

CHAIRMAN FESMIRE: Well, you know, a l l of those 

comments are read and considered — 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: — and now a t the end of the 

hearing, the p a r t i e s t h a t have made s p e c i f i c 

recommendations — I mean, a f t e r reading a l l of those, you 

know, some of the concerns were addressed i n the — i n the 

ques t i o n i n g , and they are p a r t of the record, and they were 

read and considered. Most of the ones t h a t you're l o o k i n g 

a t are also members of IPANM or the i n d u s t r y committee. So 

I'm assuming t h a t the i n d u s t r y committee and IPANM also 

took t h e i r — those comments i n t o account when they 

submitted t h e i r l i s t t o us. 

But i f you — 

COMMISSIONER OLSON: Maybe. 

CHAIRMAN FESMIRE: I f you go through and f i n d 

s p e c i f i c comments t h a t we need t o address, we w i l l 

c e r t a i n l y do t h a t . 
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COMMISSIONER OLSON: I guess I can't t e l l , l i k e 

from t h i s one from Energen, what i s d i f f e r e n t from here. 

CHAIRMAN FESMIRE: What we should do i s 

i n d i v i d u a l l y go through the comments again, and a t a f u t u r e 

meeting b r i n g anything t h a t you consider s t i l l i n need of 

addressing before the Commission a t t h a t time. 

COMMISSIONER OLSON: Okay, t h a t sounds l i k e a 

good approach. 

CHAIRMAN FESMIRE: Okay. Let's see, she — 

COMMISSIONER OLSON: Did you f i n d , a c t u a l l y , 

though, IPANM's — 

CHAIRMAN FESMIRE: We found t h e i r October 2 2nd 

s u b m i t t a l — 

COMMISSIONER OLSON: — s u b m i t t a l — 

CHAIRMAN FESMIRE: — which has some comments i n 

i t , and one of which i s the d e f i n i t i o n of sump. 

Can you t h i n k of a b e t t e r plan? 

COMMISSIONER BAILEY: Not r e a l l y . S h a l l we go 

on? 

CHAIRMAN FESMIRE: We know about sump. We may 

have t o come back. 

COMMISSIONER BAILEY: Yeah. 

CHAIRMAN FESMIRE: So we were a t — we had 

covered the recommendation i n 19.15.17 t i t l e from the 

i n d u s t r y committee. 
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COMMISSIONER BAILEY: And then C and D, 

proposals, as p a r t of 17.8 from i n d u s t r y concerning s i n g l e 

permits and subgrade tank r e g i s t r a t i o n . 

CHAIRMAN FESMIRE: 17 — 

COMMISSIONER BAILEY: — C and D. 17.8.C and D. 

CHAIRMAN FESMIRE: So 19.15.17.8.C, and t h a t i s 

the i n d u s t r y committee? 

COMMISSIONER BAILEY: Yes. 

CHAIRMAN FESMIRE: And i t i s — 

COMMISSIONER BAILEY: — having t o do w i t h s i n g l e 

permits. 

CHAIRMAN FESMIRE: Reg i s t e r i n g — 

COMMISSIONER OLSON: They're adding a new C. 

COMMISSIONER BAILEY: Adding a new C, adding a 

new D also. 

CHAIRMAN FESMIRE: Okay, and what i s D? 

COMMISSIONER BAILEY: Sh a l l not use a subgrade 

tank except a f t e r r e g i s t r a t i o n . 

CHAIRMAN FESMIRE: Okay, 19.15.8. 

Anything else i n 19.15.7.8 t h a t needs t o be 

addressed? 

COMMISSIONER BAILEY: No. 

CHAIRMAN FESMIRE: Okay, and the independents 

don't have anything i n 8. 

19.15.17.9, permit a p p l i c a t i o n ? 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4863 

COMMISSIONER BAILEY: I have something i n B. 

CHAIRMAN FESMIRE: So do I , B.(2) d e f i n i t i o n of 

temporary p i t s . 

COMMISSIONER BAILEY: No. 

CHAIRMAN FESMIRE: Or temporary p i t s , p e r m i t t i n g 

temporary p i t s . 

COMMISSIONER BAILEY: The t i t l e of B, the permit 

a p p l i c a t i o n s h a l l include — and here's a small but 

important change — r a t h e r than saying a d e t a i l e d 

engineering plan, t h a t would be an engineering — 

CHAIRMAN FESMIRE: Okay, so the independents — I 

mean, the i n d u s t r y committee — 

COMMISSIONER BAILEY: I n d u s t r y . 

CHAIRMAN FESMIRE: — proposes t o change the 

t i t l e ? 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: And what's the other proposal? 

19.15.17.9.B? 

COMMISSIONER BAILEY: — (2) . 

CHAIRMAN FESMIRE: B.(2), and what's the 

proposal? 

COMMISSIONER BAILEY: To evaluate compliance w i t h 

s i t i n g standards. 

CHAIRMAN FESMIRE: And t h a t . i s again the i n d u s t r y 

committee? 
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COMMISSIONER BAILEY: Yes. 

CHAIRMAN FESMIRE: I ' l l put i n quotes here, 

s i t i n g standards. 

Okay, anything i n B.3? 

COMMISSIONER BAILEY: Yes, changing the word 

recommendations t o the word requirements, i n B.3.(3) — 

CHAIRMAN FESMIRE: B.3. ( 3 ) . 

COMMISSIONER BAILEY: — from manufacturers' 

recommendations t o manufacturers' requirements. 

CHAIRMAN FESMIRE: 9.B.3.(3), and t h a t ' s the 

i n d u s t r y committee? 

COMMISSIONER BAILEY: Yes. 

COMMISSIONER OLSON: A c t u a l l y , l o o k i n g here too 

i n B.2, IPANM had a proposed change on B.2. 

CHAIRMAN FESMIRE: I've got i t , I ' l l catch IPANM. 

COMMISSIONER OLSON: Okay. 

CHAIRMAN FESMIRE: Okay, and Commissioner B a i l e y , 

l e t ' s go back. 19.15.17.9.B.3.(3)? 

COMMISSIONER BAILEY: Changing the word from 

manufacturers' recommendations t o manufacturers' 

requirements. That's from i n d u s t r y . 

CHAIRMAN FESMIRE: Okay. And IPANM also has a 

recommended change, recommended requirements. 

Okay. Anything under B.4? Yes, IPANM has a 

change under B.4. 
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Anybody else? 

COMMISSIONER BAILEY: Yes, i n d u s t r y , B.4.(4). 

CHAIRMAN FESMIRE: B.4 — B.4.(4) or j u s t B.4? I 

t h i n k i t ' s j u s t B.4, i s n ' t i t ? 

MS. BADA: Yeah. 

COMMISSIONER BAILEY: Yes. 

CHAIRMAN FESMIRE: Okay, and the p r i o r one i s 

B. 3. So the i n d u s t r y committee and IPANM and the — Can 

you give me a synopsis — I mean, j u s t a shor t t i t l e ? 

COMMISSIONER BAILEY: Having t o do w i t h s i t i n g 

standards. 

CHAIRMAN FESMIRE: Okay. What about C? 

19.15.17.9.C? 

COMMISSIONER OLSON: C . ( l ) . 

CHAIRMAN FESMIRE: C.(1), closure plans? 

COMMISSIONER BAILEY: C i t i z e n s f o r Clean A i r and 

Water also has C.(1) — 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: CRI as w e l l . 

CHAIRMAN FESMIRE: 19.15.17.9.C — C. ( l ) 

COMMISSIONER BAILEY: ( 1 ) , ( 2 ) , (3) and ( 4 ) , 

d e l e t i o n s . 

CHAIRMAN FESMIRE: Okay. And so — CRI had one? 

COMMISSIONER OLSON: CRI had a d e l e t i o n f o r 

C. ( 1 ) , j u s t d e l e t i n g a l l of C.(1). So d i d OGAP, same 
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t h i n g , the o n - s i t e closure method. 

CHAIRMAN FESMIRE: OGAP. 

COMMISSIONER BAILEY: C i t i z e n s f o r Clean A i r and 

Water del e t e a l l f o u r , and i n d u s t r y only d e l e t e ( 4 ) . 

CHAIRMAN FESMIRE: Okay. Well, w e ' l l — we know 

t h a t everybody wants t o t a l k about t h a t one, huh? 

COMMISSIONER BAILEY: Yup. 

CHAIRMAN FESMIRE: So C i t i z e n s f o r Clean — OGAP, 

CRI. Did the i n d u s t r y committee have comments on i t ? 

COMMISSIONER BAILEY: On C.(4), yes. 

CHAIRMAN FESMIRE: C.(1) through C.(4), okay, 

i n d u s t r y committee. I r o n i c a l l y , the independents d i d n ' t . 

Okay, C.(1), ( 2 ) , (3) and ( 4 ) . 

19.15.17.9.D, any — 

COMMISSIONER OLSON: Nothing from the — 

COMMISSIONER BAILEY: Nothing. 

COMMISSIONER OLSON: — CRI. 

CHAIRMAN FESMIRE: Okay, then we go t o 

19.15.17.10.A.(1). 

COMMISSIONER BAILEY: Oh, oh, 9.E. 

CHAIRMAN FESMIRE: 9.E? 

COMMISSIONER BAILEY: Yes, new s e c t i o n proposed 

by i n d u s t r y — 

CHAIRMAN FESMIRE: Okay. E, new s e c t i o n proposed 

by i n d u s t r y . 
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COMMISSIONER BAILEY: — having t o do w i t h 

r e g i s t r a t i o n of subgrade tanks. 

CHAIRMAN FESMIRE: Florene, was ther e anything 

from NMOGA? 

MS. DAVIDSON: No, but do you have IPANM? 

CHAIRMAN FESMIRE: We've got t h e i r October 22nd 

v e r s i o n . 

MS. DAVIDSON: Oh, okay. No, I d i d n ' t have 

anything from NMOGA. 

CHAIRMAN FESMIRE: Okay. 

So we've got 19.15.17.9.E, the i n d u s t r y committee 

proposes a new sec t i o n on subgrade tanks. 

COMMISSIONER BAILEY: Right. 

CHAIRMAN FESMIRE: Okay. 19.15.17.10.A? 

COMMISSIONER BAILEY: ( 1 ) . ( b ) . 

CHAIRMAN FESMIRE: Okay, A.(1).(b) here too? 

COMMISSIONER BAILEY: I n d u s t r y . 

CHAIRMAN FESMIRE: 15.17.10.A.(1), i n d u s t r y , 

and — ? 

COMMISSIONER BAILEY: — and IPANM. 

CHAIRMAN FESMIRE: In d u s t r y committee, IPANM. 

And what's the synopsis of i t ? 

COMMISSIONER BAILEY: For i n d u s t r y i t has t o do 

w i t h d e f i n i t i o n of watercourse. IPANM has t o do w i t h 

distance from watercourse. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4868 

CHAIRMAN FESMIRE: I've got i t — 

COMMISSIONER BAILEY: Okay. 

CHAIRMAN FESMIRE: — i f you want. 

COMMISSIONER BAILEY: I can drop t h a t one and 

only look a t these two. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: I've got here f o r A . ( l ) . ( b ) 

also f o r CRI, had a proposed change. A c t u a l l y , they had — 

I'm so r r y , they also had a change i n the depth c r i t e r i a f o r 

(1).(a) as w e l l . 

CHAIRMAN FESMIRE: CRI? 

COMMISSIONER OLSON: Yeah. Missed t h a t . They 

want t o change i t from 50 t o 100 f e e t f o r the s i t i n g 

c r i t e r i a f o r a temporary p i t , 100 f e e t depth t o water. 

CHAIRMAN FESMIRE: Okay, so t h a t ' s A . ( l ) ? 

COMMISSIONER OLSON: Right, A . ( l ) . ( a ) . 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: They had a change t o 

A.(1).(b) as w e l l . 

CHAIRMAN FESMIRE: So 19 — and Jami, your 

changes were a l l t o A.(1).(a)? 

COMMISSIONER BAILEY: And A . ( 2 ) . ( b ) . 

CHAIRMAN FESMIRE: Okay, but we haven't g o t t e n — 

COMMISSIONER BAILEY: We're not there y e t . 

CHAIRMAN FESMIRE: We're s t i l l a t 17.15 — I 
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mean, 19.15.17.10.A.(1).(b), and the independents — they 

want t o change i t from 200 t o 10 f e e t . 
I 

And you said — 

COMMISSIONER OLSON: And CRI had a change on the 

approval — of where the approval occurs i n (1) . ( b ) from 

the d i s t r i c t o f f i c e t o the Environmental Bureau i n Santa 

Fe. 

CHAIRMAN FESMIRE: Okay. Okay, what about 

A . ( 1 ) . ( c ) ? 

COMMISSIONER OLSON: Nothing. 

CHAIRMAN FESMIRE: Okay, A . ( l ) . ( d ) ? 

COMMISSIONER BAILEY: Huh-uh. 

COMMISSIONER OLSON: Nothing. 

CHAIRMAN FESMIRE: A . ( l ) . ( e ) ? 

COMMISSIONER BAILEY: I jump t o A.(2 ) . 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: I've got something here on 

A . ( 1 ) . ( g ) . I t ' s the same issue again, changing the 

d i s t r i c t o f f i c e approval t o the Environmental Bureau 

approval. 

COMMISSIONER BAILEY: And who's th a t ? 

CHAIRMAN FESMIRE: CRI. 

COMMISSIONER OLSON: CRI. 

CHAIRMAN FESMIRE: A . ( l ) . ( g ) , as i n g o l f ? 

COMMISSIONER OLSON: Uh-huh. 

STEVEN T. BRENNER, CCR 
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CHAIRMAN FESMIRE: Okay. So we — the next one 

t h a t anybody has i s A.(2)? 

COMMISSIONER BAILEY: I have A.(2) — 

COMMISSIONER OLSON: Sorry, i t looks l i k e (h) as 

w e l l . Same issue again, the changing from d i s t r i c t t o 

Environmental Bureau approval. A . ( 1 ) . ( h ) . 

CHAIRMAN FESMIRE: 17.10.A.(1).(h)? 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: CRI? Where approved. Okay? 

So now we're ready t o go t o 19.15.17.10.A.(2)? 

COMMISSIONER OLSON: A.(2).(a) has a change from 

CRI of the depth t o groundwater c r i t e r i a from 50 t o 100 

f e e t . 

CHAIRMAN FESMIRE: A.(2).(a)? 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Depth t o groundwater, CRI. 

Okay, anything else on A.(2).(a)? 

COMMISSIONER BAILEY: A . ( 2 ) . ( b ) , from i n d u s t r y . 

Change i n distance and d e f i n i t i o n of s i g n i f i c a n t 

watercourse. 

CHAIRMAN FESMIRE: In d u s t r y committee, distance 

and d e f i n i t i o n . 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: Okay, IPANM also has a 

proposed change t o A . ( 2 ) . ( b ) , change i n distance? Change 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4871 

i n distance. 

Okay, anybody got anything on A . ( 2 ) . ( c ) , or 

anything else i n A.(2)? 

COMMISSIONER OLSON: No. 

CHAIRMAN FESMIRE: Okay, i n A.(3)? 

COMMISSIONER BAILEY: Got something. 

CHAIRMAN FESMIRE: Where at? 

COMMISSIONER BAILEY: I n d u s t r y change i n distance 

and d e f i n i t i o n . 

CHAIRMAN FESMIRE: On A.(3).(a)? 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: A.(3).(a) t o 15.17.10, 

A . ( 3 ) . ( a ) , the i n d u s t r y committee, distance? 

COMMISSIONER BAILEY: And d e f i n i t i o n . 

CHAIRMAN FESMIRE: Okay. Anything else i n (a)? 

COMMISSIONER BAILEY: Huh-uh. 

CHAIRMAN FESMIRE: Okay, I've got one i n 

A . ( 3 ) . ( b ) . A . ( 3 ) . ( b ) , change i n distance, p e r i o d . 

COMMISSIONER BAILEY: Who's th a t ? IPA? 

CHAIRMAN FESMIRE: Yes, ma'am. 

Okay, anything else i n A? 

COMMISSIONER BAILEY: No. 

CHAIRMAN FESMIRE: Okay, so we're going t o 

19.15.17.10.B, one sentence. Any changes? 

COMMISSIONER BAILEY: No. 

STEVEN T. BRENNER, CCR 
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CHAIRMAN FESMIRE: 19.15.17.10.B? 

Okay, 19.15.17.10.C, any changes? 

COMMISSIONER OLSON: I have — CRI and OGAP want 

t o s t r i k e the e n t i r e s e c t i o n . 

COMMISSIONER BAILEY: So does C i t i z e n s f o r Clean 

A i r and Water. 

CHAIRMAN FESMIRE: 10, and t h a t ' s C? 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: And i t ' s — 

COMMISSIONER OLSON: — s t r i k e a l l of the o n - s i t e 

closure methods i s what they want. 

CHAIRMAN FESMIRE: Okay, C i t i z e n s f o r Clean A i r 

and Water. Who else? 

COMMISSIONER BAILEY: OGAP and CRI. 

COMMISSIONER OLSON: And CRI, uh-huh. 

COMMISSIONER BAILEY: The i n d u s t r y only wants t o 

change C.2 — 

CHAIRMAN FESMIRE: I have C.2 also. 

COMMISSIONER BAILEY: — f o r distance and 

d e f i n i t i o n . 

CHAIRMAN FESMIRE: Okay, so 19.15.17.10.C.2, 

i n d u s t r y committee, distance and d e f i n i t i o n ? 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: Independent A s s o c i a t i o n , 

distance. Okay. 

STEVEN T. BRENNER, CCR 
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Anything else i n C? 

COMMISSIONER BAILEY: No. 

CHAIRMAN FESMIRE: Anything else i n Section 10? 

COMMISSIONER BAILEY: No. 

CHAIRMAN FESMIRE: Okay, moving on t o Section 

19.15.17.11. 

COMMISSIONER BAILEY: I n d u s t r y has i n A t o add 

subgrade tank. 

CHAIRMAN FESMIRE: A, i n d u s t r y — 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: — add subgrade tank. To the 

t i t l e ? 

COMMISSIONER BAILEY: Didn't say so. 

COMMISSIONER OLSON: There's one i n types of 

systems, i s what they're — they've added a new — 

COMMISSIONER BAILEY: Under general 

s p e c i f i c a t i o n s . 

COMMISSIONER OLSON: Yeah. O v e r a l l , they've 

added a new c l a s s i f i c a t i o n system f o r subgrade tanks 

throughout the document. 

CHAIRMAN FESMIRE: Okay, A. 

11.B, any problems? 

COMMISSIONER BAILEY: Huh-uh. 

CHAIRMAN FESMIRE: C? 

COMMISSIONER BAILEY: Add subgrade tank as a 
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c l a s s i f i c a t i o n and co r r e c t the typo. 

CHAIRMAN FESMIRE: Correct the typo? 

COMMISSIONER BAILEY: Yeah, i t says a person — 

CHAIRMAN FESMIRE: We've got a — 

COMMISSIONER BAILEY: — t h a t a person can 

person. 

CHAIRMAN FESMIRE: — t h a t a person can person, 

okay. That happens t o be the D i v i s i o n ' s deal t o o , so OCD, 

in d u s t r y committee? 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: Change. And what was the 

in d u s t r y proposal? 

COMMISSIONER BAILEY: Add subgrade tank i n the 

l i s t . 

CHAIRMAN FESMIRE: Okay. Anything i n D? 

COMMISSIONER BAILEY: D.l, add subgrade tank. 

CHAIRMAN FESMIRE: 19.15.17.11.D.1, i n d u s t r y 

proposal, add subgrade tank. 

COMMISSIONER BAILEY: Also the same t h i n g i n 2 

and i n 3 of D. 

CHAIRMAN FESMIRE: Do you have anything? 

COMMISSIONER OLSON: No. 

CHAIRMAN FESMIRE: D.3, add the same t h i n g . 

Okay, E, n e t t i n g . Any change? 

COMMISSIONER BAILEY: I t h i n k we need t o t a l k 

STEVEN T. BRENNER, CCR 
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about i t , because i t ' s so very broad. We don't know i f 

they're t a l k i n g l i z a r d s or e l k when they t a l k about 

w i l d l i f e . 

CHAIRMAN FESMIRE: Okay, E, I ' l l put Commission. 

Okay. And t h a t w i l l be enough t o j o g your memory? 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: Okay, F? 

COMMISSIONER OLSON: Well, the same t h i n g k i n d of 

comes up i n some of the fencing, you know, issue. I t t a l k s 

about excluding w i l d l i f e and what k i n d of w i l d l i f e are you 

t a l k i n g about, so — 

COMMISSIONER BAILEY: Right. 

COMMISSIONER OLSON: — I t h i n k i t ' s — would be 

on the same issue w i t h n e t t i n g and fencing. What are we 

excluding? 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: Because I had t h a t when we 

were going through on D.3. 

CHAIRMAN FESMIRE: Okay, Commission on D.3 — 

11.D.3? 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Okay. So on 19.15.17.11.E we 

have a Commission issue t h a t we need t o t a l k about. 

Okay, and on 19.15.17.11.F? 

COMMISSIONER BAILEY: I n d u s t r y has one i n number 

STEVEN T. BRENNER, CCR 
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CHAIRMAN FESMIRE: I n Number 1? 

COMMISSIONER BAILEY: Yes, t o ensure confinement 

of o i l , gas l i q u i d s or water. 

CHAIRMAN FESMIRE: Okay. So they don't want a 

p i t designed t o — 

COMMISSIONER BAILEY: — because they're t a l k i n g 

f l u i d s t h e r e . 

CHAIRMAN FESMIRE: Yeah, they don't want a p i t 

designed t o confine gas. Okay. 

MS. BADA: We understand t h a t . 

CHAIRMAN FESMIRE: That's F . l . Anything else i n 

F. 1? 

COMMISSIONER OLSON: F — not i n F . l , but i n F.2. 

CHAIRMAN FESMIRE: I n F.2, what have you got? 

COMMISSIONER OLSON: CRI wants t o change the 

approval from the d i s t r i c t t o the Santa Fe o f f i c e . 

CHAIRMAN FESMIRE: Okay, IPANM has a concern on 

2. They want t o s t r i k e the l a s t h a l f , the operator s h a l l 

c o n s t r u c t a temporary p i t . They don't l i k e the s l o p i n g or 

the berming. 

Okay, anything else i n F.2? 

COMMISSIONER BAILEY: I have a change f o r F.3. 

CHAIRMAN FESMIRE: Yeah, l o t s of f o l k s want t o 

change F.3, huh? 19.15.17.11.F.3, the IPANM wants t o 
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change m i l thickness. 

COMMISSIONER BAILEY: So does i n d u s t r y . 

CHAIRMAN FESMIRE: The i n d u s t r y committee. Do 

they have any other objections? 

COMMISSIONER BAILEY: Not i n 3. 

CHAIRMAN FESMIRE: Okay. Okay, both of them. 

And you've got nothing — 

COMMISSIONER OLSON: CRI has got a change i n 3 

again, the exceptions being approved by the Environmental 

Bureau instead of the d i s t r i c t o f f i c e . 

CHAIRMAN FESMIRE: So Mr. Huffaker, we can j u s t 

b a s i c a l l y say you want everything t o come t o Santa Fe, huh? 

MR. HUFFAKER: No, a c t u a l l y t h a t ' s not t r u e . 

CHAIRMAN FESMIRE: No? 

MR. HUFFAKER: No, there are several t h i n g s t h a t 

we leave i n the d i s t r i c t o f f i c e s . 

CHAIRMAN FESMIRE: Okay. 

MR. HUFFAKER: We've thought about t h a t . 

CHAIRMAN FESMIRE: Okay, anything else i n F.3? 

Anything else i n F.4? 

The D i v i s i o n has a change i n F.4. They want t o 

add the sentence, The seams s h a l l be welded. 

Anything i n 5? 

How about 6? 

7? 
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COMMISSIONER BAILEY: Got 7. I n d u s t r y wants t o 

de l e t e the sentence about the anchor tren c h being 18 

inches. 

CHAIRMAN FESMIRE: In d u s t r y committee, anchor 

t r e n c h . Just the depth, or the anchor tr e n c h , period? 

COMMISSIONER BAILEY: That whole sentence. 

COMMISSIONER OLSON: The whole sentence. 

CHAIRMAN FESMIRE: Okay. The independents also 

have a concern. They want t o delete the whole sentence. 

So. . . 

Okay, 8? 

9? 

COMMISSIONER BAILEY: Got something. I n d u s t r y 

wants t o add the term, proper s l o p i n g . 

CHAIRMAN FESMIRE: Okay. Anybody else? 

COMMISSIONER OLSON: No. 

CHAIRMAN FESMIRE: 10? 

11? 

The D i v i s i o n has a change i n 11. l l . F . ( l l ) , and 

they want t o add the phrase, The operator s h a l l not allow 

f r e e s t a n d i n g f l u i d s t o remain on the u n l i n e d p a r t of the 

temporary p i t used t o f l a r e or vent gas. 

Okay, we're i n t o G now. I s everybody — 

COMMISSIONER BAILEY: Clean A i r and Water have 

comments — 

STEVEN T. BRENNER, CCR 
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CHAIRMAN FESMIRE: 19 — 

COMMISSIONER BAILEY: — about t e s t i n g the seams. 

CHAIRMAN FESMIRE: l l . G — 

COMMISSIONER BAILEY: — ( 5 ) . 

CHAIRMAN FESMIRE: Clean A i r and Water. G.(5), 

i s t h a t the f i r s t one we've got t o — 

MS. BADA: Yeah. 

CHAIRMAN FESMIRE: Okay, G.(5), t e s t seams. 

Okay, anything else i n G? 

COMMISSIONER BAILEY: Nope. 

CHAIRMAN FESMIRE: Okay, how about 19.15.17.11.H? 

COMMISSIONER BAILEY: Nope. 

COMMISSIONER OLSON: No. 

CHAIRMAN FESMIRE: Okay, 19.15.17.11.1, OCD has 

s i g n i f i c a n t — t h i s i s the below grade tank issue. 

COMMISSIONER BAILEY: So does i n d u s t r y , so does 

Clean A i r and Water. ' 

CHAIRMAN FESMIRE: 17.11.1, OCD, I . ( c ) . 

I r o n i c a l l y , the independents don't. 

Okay, the OCD, the independent committee, anybody 

else? 

COMMISSIONER BAILEY: Clean A i r . 

COMMISSIONER OLSON: Nothing from CRI. 

CHAIRMAN FESMIRE: Okay, Clean A i r and Water, 

s i g n i f i c a n t r e v i s i o n s , I'm j u s t going t o put. 
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COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Okay, and t h a t ' s i n ( 1 ) , ( 2 ) , 

( 3 ) , ( 6 ) , (7) ~ 

COMMISSIONER BAILEY: A l l of — 

COMMISSIONER OLSON: Throughout i t . 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER BAILEY: Just a l l of I . 

CHAIRMAN FESMIRE: Okay, J. 

COMMISSIONER BAILEY: Got something. Clean A i r 

and Water wants t o s t r i k e the e n t i r e s e c t i o n . 

CHAIRMAN FESMIRE: 19.15.17.11 — t h a t i s 11, 

r i g h t ? 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: — I . 

COMMISSIONER BAILEY: J. 

COMMISSIONER OLSON: J. 

CHAIRMAN FESMIRE: J. One of the disadvantages 

of being a d y s l e x i c . 

Okay, J. 

COMMISSIONER OLSON: Well, you've got CRI and 

OGAP, the same t h i n g , they j u s t want t o s t r i k e the e n t i r e 

s e c t i o n . 

CHAIRMAN FESMIRE: Okay. CRI — 

COMMISSIONER OLSON: Yes, they don't want o n - s i t e 

b u r i a l . 
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COMMISSIONER BAILEY: So you have the t h r e e — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — groups there? 

CHAIRMAN FESMIRE: Okay, and any s p e c i f i c changes 

other than t h a t ? 

COMMISSIONER BAILEY: Yes, i n d u s t r y wants t o 

change the thickness i n J.(4) — 

CHAIRMAN FESMIRE: Okay, hang on t h e r e . 

19.15.17.11. J.(4)? 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: In d u s t r y committee. They want 

t o go t o , I'm assuming, a 12-mil — 

COMMISSIONER BAILEY: 12, yes. And also i n 

J.(10). 

CHAIRMAN FESMIRE: Same group? 

COMMISSIONER BAILEY: Same — i n d u s t r y . 

CHAIRMAN FESMIRE: Okay. OCD has a proposal i n 

J.(5) t h a t the seams be welded. 

Okay, J — Anything else i n J? 

COMMISSIONER BAILEY: Huh-uh. 

CHAIRMAN FESMIRE: Okay, t h a t leads us t o 

19.15.17.12. Anybody got anything i n A or A.(1)? 

COMMISSIONER BAILEY: A.(1), add subgrade tank, 

from i n d u s t r y . 

CHAIRMAN FESMIRE: A . ( l ) , i n d u s t r y committee. 
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Subgrade tank or below grade tank? 

COMMISSIONER BAILEY: Subgrade. 

CHAIRMAN FESMIRE: Oh, okay, t h a t ' s t h e i r — 

COMMISSIONER BAILEY: That's t h e i r new — 

CHAIRMAN FESMIRE: — d e f i n i t i o n they're 

proposing. 

COMMISSIONER BAILEY: Yeah. 

CHAIRMAN FESMIRE: Okay, i n — That's a l l i n 

A. (1)? 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: 19.15.17.12.A.(2)? 

COMMISSIONER BAILEY: I n d u s t r y wants t o add the 

words, or dispose. 

CHAIRMAN FESMIRE: Ind u s t r y committee, or — The 

D i v i s i o n , b e l i e v e i t or not, has one of the same changes. 

COMMISSIONER OLSON: And CRI has a change i n 

A.(2) as w e l l . 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: I t ' s d i f f e r e n t , though. 

CHAIRMAN FESMIRE: What's the CRI? 

COMMISSIONER OLSON: Theirs i s , Dispose of 

d r i l l i n g f l u i d s i n a Division-approved f a c i l i t y , s p e c i f y i n g 

where i t ' s going t o go. 

COMMISSIONER BAILEY: And t h i s one says, I n the 

manner approved by D i v i s i o n Rules — 
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COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — so they're 

e s s e n t i a l l y — 

CHAIRMAN FESMIRE: And t h i s one says, And the 

appropriate D i v i s i o n d i s t r i c t o f f i c e approves. So i t looks 

l i k e we have a problem there. 

COMMISSIONER BAILEY: Yeah. 

CHAIRMAN FESMIRE: The i n d u s t r y — I mean, the 

independents have a r e a l s i m i l a r — We have consensus. 

Was CRI's t o A.(2) or A.(3)? 

COMMISSIONER OLSON: A.(2). 

CHAIRMAN FESMIRE: Okay. The independents are — 

okay, or otherwise dispose. 

Okay, anything i n A.(3)? 

COMMISSIONER BAILEY: I n d u s t r y wants t o add 

subgrade tanks. 

CHAIRMAN FESMIRE: 12.A.(3)? 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: Subgrade tanks, i n d u s t r y 

committee. 

Okay, anything i n A.(4)? 

COMMISSIONER BAILEY: A.(4), (5) and (6) have 

language changes. 

CHAIRMAN FESMIRE: In d u s t r y committee? 

COMMISSIONER BAILEY: C i t i z e n s f o r Clean A i r and 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4884 

Water. 

CHAIRMAN FESMIRE: And can you g e n e r a l l y 

c h a r a c t e r i z e i t ? 

COMMISSIONER BAILEY: Let's say i n (6) they say a 

v i s i b l e r u l e r s a t i s f i e s requirement f o r measurement. 

CHAIRMAN FESMIRE: V i s i b l e r u l e r ? 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: Okay, A.(4), (5) and (6) — 

COMMISSIONER OLSON: I also had an issue i n there 

myself, I'm j u s t l o o king a t some of my notes of whether 

below grade tanks should be added t o the n o t i f i c a t i o n . 

CHAIRMAN FESMIRE: A, s p e c i f i c s e c t i o n , or j u s t 

A? 

COMMISSIONER OLSON: I t ' s i n — i t appears i n (4) 

and ( 5 ) . I t ' s a n o t i f i c a t i o n requirements. I don't 

remember seeing i t anywhere i n here. I brought i t up once 

du r i n g the cross-examination t h a t I d i d n ' t see below grade 

tank leak n o t i f i c a t i o n s i n here. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER BAILEY: And i n d u s t r y wants t o 

s t r i k e A.(6) a l t o g e t h e r . 

CHAIRMAN FESMIRE: A.(6)? 

COMMISSIONER BAILEY: Uh-huh. And add subgrade 

tank t o A.(8). That's i n d u s t r y . 

CHAIRMAN FESMIRE: 19.15.17 — 
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COMMISSIONER OLSON: Did you get (6) too? I 

guess i t looks l i k e C i t i z e n s f o r Clean A i r and Water had 

something f o r (6) too, i t looks l i k e . 

CHAIRMAN FESMIRE: Yeah, I put t h a t — 

COMMISSIONER OLSON: I s t h a t there? Okay. 

CHAIRMAN FESMIRE: — under v i s i b l e r u l e r . 

COMMISSIONER OLSON: Okay. 

CHAIRMAN FESMIRE: Jami, I missed t h a t l a s t one. 

A. ( 8 ) , I t h i n k we were t a l k i n g about. 

COMMISSIONER BAILEY: Plus subgrade tank, from 

i n d u s t r y . 

CHAIRMAN FESMIRE: In d u s t r y committee. Okay, 

A. (8) . 

Anything i n A.(9)? 

COMMISSIONER BAILEY: No. 

CHAIRMAN FESMIRE: Okay, 19.15.17.12.B? 

COMMISSIONER BAILEY: I have something i n 4. 

CHAIRMAN FESMIRE: I have something i n 5. 

Anything before that? 

COMMISSIONER OLSON: No, not me. 

CHAIRMAN FESMIRE: 19.15.17.12.B — Jami, yours 

was f i r s t , 4? I n d u s t r y committee? 

COMMISSIONER BAILEY: To change the word from 

d r i l l i n g p i t t o temporary, change the number of days, and 

add a l t e r n a t i v e method. 
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CHAIRMAN FESMIRE: Okay. The independents have 

an issue on B.(5). 

COMMISSIONER BAILEY: I n d u s t r y wants t o s t r i k e i t 

completely. 

COMMISSIONER OLSON: I s t h a t because i t ' s 

covered, I guess, i n 4? 

COMMISSIONER BAILEY: Yeah. 

COMMISSIONER OLSON: Yeah, t h a t ' s what i t looks 

l i k e . 

CHAIRMAN FESMIRE: And the independents want t o 

change the number of days. 

Okay, anything else i n B? 

COMMISSIONER BAILEY: Huh-uh. 

CHAIRMAN FESMIRE: Anything i n C? 

COMMISSIONER BAILEY: Clean A i r and Water want t o 

add the word a d d i t i o n a l before requirements. 

CHAIRMAN FESMIRE: Hang on j u s t a second. 

19.15.17.12 — 17.12 — was t h a t C? 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: — C.( l ) ? 

COMMISSIONER BAILEY: C — 

MS. BADA: Just C. 

CHAIRMAN FESMIRE: Oh, C. 

COMMISSIONER OLSON: Just C. 

COMMISSIONER BAILEY: — t i t l e — 
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CHAIRMAN FESMIRE: Okay, and — 

COMMISSIONER BAILEY: — i n accordance w i t h the 

f o l l o w i n g a d d i t i o n a l requirements. 

CHAIRMAN FESMIRE: Okay, t h a t ' s C. 

Anything i n C.(1) or (2) s p e c i f i c a l l y ? 

COMMISSIONER BAILEY: Huh-uh. 

COMMISSIONER OLSON: Nope. 

CHAIRMAN FESMIRE: And we're s t i l l on 12, r i g h t ? 

Okay, D. The D i v i s i o n has one, 19.15.17.12.D, 

and the D i v i s i o n adds a whole bunch, i n f a c t , s i x . Okay. 

COMMISSIONER OLSON: This may take care of my — 

some of my concerns. I'm seeing here i t looks l i k e they're 

adding r e p o r t i n g f o r releases from below grade tanks, so... 

CHAIRMAN FESMIRE: Okay, so I ' l l j u s t 

c h a r a c t e r i z e i t as r e p o r t i n g . 

COMMISSIONER OLSON: I t ' s more than t h a t , but 

t h a t ' s — i t ' s a series of t h i n g s . 

CHAIRMAN FESMIRE: Reporting, e t cetera. 

Okay. Anybody else have anything? 

There was a section on below grade tanks i n the 

o r i g i n a l , wasn't there? 

COMMISSIONER BAILEY: No. Right t h e r e i t ' s only 

a o n e - l i n e r . 

COMMISSIONER OLSON: There's j u s t t h a t one l i n e , 

yeah, so... 
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CHAIRMAN FESMIRE: Okay. 

COMMISSIONER BAILEY: Ind u s t r y ' s suggesting t o 

add another subsection F f o r subgrade tanks, but i t ' s the 

same language as i n D. 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: As i n the D i v i s i o n ' s proposed 

D? 

COMMISSIONER BAILEY: Uh-huh. 

COMMISSIONER OLSON: I n the o r i g i n a l proposed D. 

COMMISSIONER BAILEY: The o r i g i n a l proposed D, 

below grade tanks, and then i n d u s t r y wants subgrade tanks 

w i t h the same k i n d of language — 

CHAIRMAN FESMIRE: Oh, okay. 

COMMISSIONER BAILEY: — t o add i n s e c t i o n F. 

CHAIRMAN FESMIRE: Okay, so t h a t ' s 12.D and F. 

Anything on E? I ' l l take your s i l e n c e as a no. 

Okay, so we're t o 19.15.17.13, closure 

requirements. Let's s t a r t w i t h A. Anybody have anything 

on A? 

COMMISSIONER BAILEY: A.(1) — 

CHAIRMAN FESMIRE: Anything on A proper? 

COMMISSIONER BAILEY: — i n d u s t r y . No. 

CHAIRMAN FESMIRE: Okay, so the f i r s t one i s 

19.15.17.13.A.(1) i n d u s t r y committee. 

COMMISSIONER BAILEY: Within two years a f t e r 
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approval of the closure plan. 

CHAIRMAN FESMIRE: okay, so they want t o change 

the — 

COMMISSIONER BAILEY: Just t o s p e c i f y when t h a t 

two years begins. 

CHAIRMAN FESMIRE: Okay. Anything i n A.(2)? 

COMMISSIONER BAILEY: Yes, same t h i n g , t o s p e c i f y 

approval of the closure plan. 

CHAIRMAN FESMIRE: In d u s t r y committee? 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: Okay, A.(3)? 

COMMISSIONER BAILEY: Yes, same t h i n g , approval 

of the closure plan. 

CHAIRMAN FESMIRE: Okay. A.(4 ) , the D i v i s i o n has 

a p r e t t y s i g n i f i c a n t change. Does not comply w i t h the 

design and c o n s t r u c t i o n requirements as provided i n 

paragraph (1) or (2) of subsection 1 [ s i c ] . 

The i n d u s t r y — the independents have a 

s i g n i f i c a n t a d d i t i o n . Anybody else? I'm assuming the 

i n d u s t r y committee would have something t o say about A.( 4 ) , 

wouldn't they? 

COMMISSIONER BAILEY: No. 

CHAIRMAN FESMIRE: No? 

COMMISSIONER OLSON: No. 

CHAIRMAN FESMIRE: Okay. Anybody have anything 
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i n A.(5)? 

(6) ? 

(7) ? 

(8) ? 

Okay, B? 

COMMISSIONER BAILEY: Yes. 

CHAIRMAN FESMIRE: Be i n general? 

COMMISSIONER OLSON: Yes, i n the general p o r t i o n . 

CHAIRMAN FESMIRE: 19.15.17.13.B. B i l l , what's 

your f i r s t one? 

COMMISSIONER OLSON: I t ' s CRI, i t • s a change from 

the approval from the d i s t r i c t o f f i c e t o the Environmental 

Bureau. 

CHAIRMAN FESMIRE: Okay. Jami, d i d you have one 

on B? 

COMMISSIONER BAILEY: B . ( 1 ) . ( b ) . 

CHAIRMAN FESMIRE: Okay, we're s t i l l on B — 

COMMISSIONER BAILEY: Okay. 

CHAIRMAN FESMIRE: — B i t s e l f . 

The independents want t o change — they want t o 

add the a b i l i t y t o evaporate under B i t s e l f . 

Okay, so l e t ' s go t o B . ( 1 ) . ( a ) . Any questions? 

COMMISSIONER BAILEY: Huh-uh. 

CHAIRMAN FESMIRE: The independents have a deal , 

they want t o el i m i n a t e everything — 

STEVEN T. BRENNER, CCR 
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COMMISSIONER OLSON: Everything — 

CHAIRMAN FESMIRE: — a f t e r B. 

COMMISSIONER BAILEY: As i n a l l of B . ( l ) ? 

CHAIRMAN FESMIRE: Anything a f t e r B proper, 

ev e r y t h i n g under B.(1) through (G), b i g (G). Everything 

through b i g (G), everything except — apparently e v e r y t h i n g 

a f t e r the f i r s t sentence i n B, B proper, s t a r t i n g a t B.(1) 

and e l i m i n a t e — so I ' l l go ahead and put i t here — B. (1) 

t o G.(3), independents, e l i m i n a t e . 

Okay, so we've got t h a t one. 

And t h a t ' s the end of the independents. 

COMMISSIONER OLSON: And B.(2) — 

COMMISSIONER BAILEY: Before we leave B.(1), I 

have — 

CHAIRMAN FESMIRE: Yeah. No, we're s t i l l a t 

B. (1) . 

COMMISSIONER OLSON: Okay. 

CHAIRMAN FESMIRE: Okay, 19.15.17.13.B.(1). 

B i l l , what you got? 

COMMISSIONER OLSON: B.(2) I have. 

CHAIRMAN FESMIRE: Jami has B.(1), though. 

COMMISSIONER OLSON: Okay. 

CHAIRMAN FESMIRE: What d i d you have on B . ( l ) ? 

COMMISSIONER BAILEY: This i s B . ( l ) . ( b ) . 

CHAIRMAN FESMIRE: B . ( l ) . ( b ) . 
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COMMISSIONER BAILEY: They're changing TPH t o 

DRO — 

CHAIRMAN FESMIRE: And t h i s i s the i n d u s t r y 

committee? 

COMMISSIONER BAILEY: Yes. — changing 100 

mi l l i g r a m s per kilogram t o 2500. 

CHAIRMAN FESMIRE: Okay. 2500? 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER BAILEY: Changing 250 m i l l i g r a m s per 

kilogram t o 5000. 

CHAIRMAN FESMIRE: 5000? 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER BAILEY: Adding a sentence having t o 

do w i t h t e s t i n g v i s u a l l y impacted s o i l s so they don't 

exceed 5000. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER BAILEY: C i t i z e n s f o r Clean A i r and 

Water, i n B.(1). (b) — 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER BAILEY: — want t o change the 

language — 

CHAIRMAN FESMIRE: Hang on, l e t me get t h a t . 

17.13.B.(1).(b). 
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COMMISSIONER BAILEY: — want t o change hot 

spots — 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER BAILEY: — and also t o d e l e t e on-

s i t e deep-trench b u r i a l a l t o g e t h e r . That's B.(2) 

CHAIRMAN FESMIRE: Oh, on B.(2)? 

COMMISSIONER BAILEY: Oh, okay, th e r e I am. 

Yeah. 

CHAIRMAN FESMIRE: B.(2). 

COMMISSIONER OLSON: CRI and OGAP have the same 

t h i n g on B.(2), j u s t delete the whole s e c t i o n on o n - s i t e 

b u r i a l . 

CHAIRMAN FESMIRE: Now, t h a t was Cit i z e n s ? — 

COMMISSIONER BAILEY: Yes. 

CHAIRMAN FESMIRE: — CRI, and OGAP? 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Okay. And t h a t ' s under B.(2). 

Okay, we're — 

COMMISSIONER BAILEY: Are we through w i t h B . ( l ) ? 

CHAIRMAN FESMIRE: Yeah, I thought we were. 

COMMISSIONER BAILEY: Okay, I have something more 

f o r B.(2). 

CHAIRMAN FESMIRE: Okay, what i n B.(2)? 

COMMISSIONER BAILEY: B.2.(2) — 

CHAIRMAN FESMIRE: 2? 
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COMMISSIONER BAILEY: Uh-huh, i n d u s t r y . 

COMMISSIONER OLSON: Just B.(2). 

COMMISSIONER BAILEY: Yeah B.(2). 

CHAIRMAN FESMIRE: B.(2). Okay, B.(2). Okay. 

COMMISSIONER BAILEY: Wants t o de l e t e the words, 

deep trench. 

CHAIRMAN FESMIRE: And t h i s i s ind u s t r y ? 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: Okay. 

Okay, anything on B.(3)? 

Okay, anything on C? 

COMMISSIONER BAILEY: C.(3). 

CHAIRMAN FESMIRE: C.(3). 

Anything on C.(1) or (2)? 

Okay, so 19.15.17 — 13, was i t ? — 13.C — 

C — ? 

COMMISSIONER BAILEY: — ( 3 ) . 

CHAIRMAN FESMIRE: — (3)? And what would t h a t 

be? 

COMMISSIONER BAILEY: Fix the language, hot spot. 

CHAIRMAN FESMIRE: And t h i s i s who? 

COMMISSIONER BAILEY: C i t i z e n s f o r Clean A i r and 

water. 

And also t o add the words, plus 50 m i l l i g r a m s per 

kilogram, a t the very end of t h a t sentence, the next t o the 
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l a s t sentence. 

CHAIRMAN FESMIRE: And t h a t ' s the C i t i z e n s f o r 

Clean A i r ? 

COMMISSIONER BAILEY: Yeah. 

CHAIRMAN FESMIRE: Okay. Anything i n 

19.15.17.13.C.(4)? 

How about C.(5)? 

Okay, how about D, closure methods f o r closed 

loop systems. 

COMMISSIONER BAILEY: C.(5) had — 

CHAIRMAN FESMIRE: Whoops. 

COMMISSIONER BAILEY: — cleanup on the 

references from C i t i z e n s f o r Clean A i r and Water. 

CHAIRMAN FESMIRE: C.(5)? 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: Add the word, cleanup, or — ? 

COMMISSIONER BAILEY: No, they were j u s t cleaning 

up the references from subsection G t o subsection F, 

because they had deleted c e r t a i n sections. 

CHAIRMAN FESMIRE: Oh, so i n t h e i r version? 

MS. BADA: Yeah. 

COMMISSIONER BAILEY: Right. 

CHAIRMAN FESMIRE: Okay, C.(5). 

Anything on D? 

COMMISSIONER BAILEY: Yes. 
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COMMISSIONER OLSON: D.(2). 

CHAIRMAN FESMIRE: You've got something before 

D. (2) , Jami? 

COMMISSIONER BAILEY: No, D.2, de l e t e by C i t i z e n s 

f o r Clean A i r and Water. 

COMMISSIONER OLSON: Same f o r CRI. 

CHAIRMAN FESMIRE: CRI and C i t i z e n s , d e l e t e 

s e c t i o n . 

COMMISSIONER OLSON: OGAP missed t h a t one. 

CHAIRMAN FESMIRE: Proof they d i d n ' t j u s t Xerox. 

Okay, so D.(2). 

Anything on D.(3)? 

Okay, what about E? 

COMMISSIONER BAILEY: Yes. E . ( l ) . l , and l e t ' s 

j u s t c a l l i t E.(1). Delete the words, a l l — 

CHAIRMAN FESMIRE: Who i s t h i s , i n d u s t r y ? 

COMMISSIONER BAILEY: I n d u s t r y . 

CHAIRMAN FESMIRE: Delete, a l l ? 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: Delete the word, a l l ? 

COMMISSIONER BAILEY: Delete the word, a l l , from 

a l l l i q u i d s . 

CHAIRMAN FESMIRE: Okay, as opposed t o d e l e t e a l l 

the s e c t i o n . 

COMMISSIONER BAILEY: Exactly. 
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CHAIRMAN FESMIRE: Okay, t h a t ' s E. (1) . 

Have you got an E.(2)? 

COMMISSIONER BAILEY: No. 

CHAIRMAN FESMIRE: E.(3)? 

COMMISSIONER BAILEY: No. 

CHAIRMAN FESMIRE: E.(4)? 

COMMISSIONER BAILEY: Yes. I n d u s t r y — s i m i l a r 

changes t o the other one where — r e p l a c i n g TPH w i t h DRO, 

changing the EPA method and changing the values, and adding 

a l i n e about t e s t i n g the s o i l s . 

And C i t i z e n s wants t o change the term, hot spot. 

CHAIRMAN FESMIRE: Dr. Neeper d i d n ' t l i k e hot 

spot, huh? 

COMMISSIONER BAILEY: No. 

CHAIRMAN FESMIRE: Did he suggest a replacement? 

COMMISSIONER BAILEY: That i s wet, d i s c o l o r e d , or 

showing other evidence of release. 

CHAIRMAN FESMIRE: That's i n E.(4), r i g h t ? 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: Anything i n E.(5)? 

E.(6)? 

F? 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: F — F proper? 

COMMISSIONER OLSON: Yeah, F proper, the e n t i r e 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4898 

t h i n g . CRI and OGAP want t o j u s t d e l e t e — 

COMMISSIONER BAILEY: And C i t i z e n s . 

COMMISSIONER OLSON: So no o n - s i t e c l o s u r e or no 

on - s i t e b u r i a l . 

COMMISSIONER BAILEY: And i n d u s t r y does have 

comments w i t h i n the t e x t of i t . 

CHAIRMAN FESMIRE: Okay. How about F . ( l ) ? 

COMMISSIONER BAILEY: I n F i t s e l f — 

CHAIRMAN FESMIRE: Oh, okay. 

COMMISSIONER BAILEY: — t o — o n - s i t e c l o s u r e , 

t o d e l e t e reference t o dr y i n g pad or temporary p i t or deep-

tre n c h b u r i a l . I t ' s language d e l e t i o n s t h e r e . 

CHAIRMAN FESMIRE: Delete references t o d r y i n g 

pad — 

COMMISSIONER BAILEY: Drying pad associated w i t h 

the closed loop system or temporary p i t , blah, b l a h , blah, 

blah, blah, a l l the way through t h a t sentence, and then 

d e l e t e the words, deep trench, from o n - s i t e b u r i a l . 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER BAILEY: And then I next have 

F. (1) . ( a ) . 

CHAIRMAN FESMIRE: 19.15.17.13.F.(1).(a)? 

COMMISSIONER BAILEY: I n d u s t r y want the whole 

p a r t de l e t e d , F . ( 1 ) . ( a ) . 

COMMISSIONER OLSON: That's the hundred-mile 
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ra d i u s . 

CHAIRMAN FESMIRE: Okay, F . ( l ) . ( b ) ? 

F . (1).(c)? 

COMMISSIONER BAILEY: Uh-huh, change surface 

owner's consent t o n o t i f i c a t i o n . 

CHAIRMAN FESMIRE: And t h a t ' s i n d u s t r y ? 

COMMISSIONER BAILEY: I n d u s t r y . 

CHAIRMAN FESMIRE: Okay, anything else on 

F.(1) . ( c ) ? 

COMMISSIONER OLSON: Well, I had some issues t h a t 

I brought up during the hearing whether the t h i n g s should 

be deed-noticed. 

CHAIRMAN FESMIRE: Okay, F . ( 1 ) . ( c ) . 

F . ( l ) . ( d ) ? 

F . ( 1 ) . ( e ) , the D i v i s i o n had a proposed change. 

F . ( 1 ) . ( e ) , t o s t r i k e , d r y i n g pad associated w i t h closed 

loop system. Okay. 

COMMISSIONER BAILEY: I n d u s t r y wants t o 

completely d e l e t e ( e ) , ( f ) and (g) of s e c t i o n F.(1). 

CHAIRMAN FESMIRE: 19.15.17.13. ( e ) , ( f ) and (g) ? 

COMMISSIONER BAILEY: Uh-huh. 

COMMISSIONER OLSON: Which i s a l l the sampling 

under temporary p i t s . 

CHAIRMAN FESMIRE: Ind u s t r y committee, d e l e t e . 

Anybody else have any comments on those? 

STEVEN T. BRENNER, CCR 
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COMMISSIONER BAILEY: Huh-uh. 

COMMISSIONER OLSON: Nope. 

CHAIRMAN FESMIRE: ( e ) , ( f ) and ( g ) . The i n - ~ 

I mean, the OCD wants t o add a se c t i o n on marking — 

-15.17.13. They're going t o c a l l i t ( h ) . 

Okay, F.(2)? 

COMMISSIONER BAILEY: Yeah. 

CHAIRMAN FESMIRE: We s t i l l are on F, aren ' t we? 

Any comment? Not i n ( a ) , ( b ) , ( c ) , ( d ) , ( e ) , ( f ) , (g) , 

(h)? 

MS. BADA: Over — 

CHAIRMAN FESMIRE: Pardon? Or ( i ) , on F.(2)? 

Okay, so we're at 19...17.13.G? 

COMMISSIONER BAILEY: I have F.(2). 

CHAIRMAN FESMIRE: Oh — 

MS. BADA: Did the i n d u s t r y have comments on 

F. (2)? 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: F . ( 2 ) . ( b ) . 

CHAIRMAN FESMIRE: F.(2).(b)? Wait a minute. 

COMMISSIONER BAILEY: I n d u s t r y — 

CHAIRMAN FESMIRE: Wait a minute, w a i t a minute. 

Wait a minute, I foul e d up here. 

Okay, we're at 13 — 

COMMISSIONER OLSON: — F.(2) — 

STEVEN T. BRENNER, CCR 
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CHAIRMAN FESMIRE: Okay, F . ( 1 ) — okay, ( e ) , ( f ) , 

and ( g ) . What was the ones t h a t the i n d u s t r y wanted t o be 

cit e d ? What was the complete c i t e on there? 19.15.17? 

COMMISSIONER BAILEY: Run t h a t by me again. 

What's the confusion? ( e ) , ( f ) , and (g) deleted by 

in d u s t r y . 

CHAIRMAN FESMIRE: And those are under F . ( l ) ? 

COMMISSIONER OLSON: That's under F.(1). 

COMMISSIONER BAILEY: Yes. 

CHAIRMAN FESMIRE: F.(1). And so 

19.15.17.13.F.(1).(h). That's r i g h t , I f o u l e d up t h e r e , 

F.(1). (h) . 

Okay, now we're a t F.(2). Okay, 

19.15.17.13.F.(2). And t h a t was where you had comments, 

r i g h t , Jami? 

COMMISSIONER BAILEY: Yes — 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER BAILEY: — ( b ) , i n d u s t r y , closure 

of any d r y i n g pad associated w i t h t h a t APD. 

CHAIRMAN FESMIRE: Okay, F . ( 2 ) . ( b ) . 

What's the next t h i n g we've got a f t e r F.(2).(b)? 

COMMISSIONER BAILEY: F . ( 2 ) . ( d ) . 

CHAIRMAN FESMIRE: F . ( 2 ) . ( d ) . 

19.15.17.13.F. (2) . (d) as i n dog — 

COMMISSIONER BAILEY: Uh-huh. 

STEVEN T. BRENNER, CCR 
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CHAIRMAN FESMIRE: — i n d u s t r y committee. 

COMMISSIONER BAILEY: Changing TPH t o GRO/DRO and 

changing values and d e l e t i n g p a r t of t h a t l a s t few l i n e s . 

CHAIRMAN FESMIRE: Okay. Okay, F.(2).(e)? 

COMMISSIONER BAILEY: Okay. 

CHAIRMAN FESMIRE: Anybody? 

COMMISSIONER BAILEY: Yeah. I t ' s hard t o f i g u r e 

t h i s out. F.(2) — q u i t e a few — Let's j u s t p u t, added 

language — 

CHAIRMAN FESMIRE: Okay, so 19- — 

COMMISSIONER BAILEY: — i n d u s t r y . 

CHAIRMAN FESMIRE: Okay, 19.15.17.13.F.(2) — 

what's the — 

COMMISSIONER OLSON: Well, they took F and made F 

i n t o F.(1). They made l i k e a — 

COMMISSIONER BAILEY: Uh-huh. 

COMMISSIONER OLSON: — a ( 1 ) , ( 2 ) , and a ( 3 ) . 

MS. BADA: They added — 

COMMISSIONER OLSON: They added — i t looks l i k e 

the sampling requirements t h a t they d e l e t e d up above i n (1) 

and put them down here instead. 

CHAIRMAN FESMIRE: Well, l e t me get the c o r r e c t 

c i t e here. 19.15.17.13- — 

MS. BADA: — F — 

CHAIRMAN FESMIRE: — F — 
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MS. BADA: — (2) 

COMMISSIONER BAILEY: — (2) — 

MS. BADA: — subsections — 

CHAIRMAN FESMIRE: — (2) — 

MS. BADA: — b a s i c a l l y subpar- — or paragraphs 

(2) and (3) . 

CHAIRMAN FESMIRE: Okay, and we're adding a (1) 

and ( 2 ) , not a (2) and ( 3 ) , r i g h t ? 

MS. BADA: Right. 

CHAIRMAN FESMIRE: And i t ' s the i n d u s t r y 

committee? 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Just change. 

COMMISSIONER BAILEY: Just b i g change r i g h t 

through t h e r e . 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Okay. So i s t h e r e anything i n 

F.(2).(g)? 

MS. BADA: They added a new F.(3) als o . 

CHAIRMAN FESMIRE: ( 1 ) , (2) and (3)? 

COMMISSIONER OLSON: ( 1 ) , (2) and ( 3 ) , uh-huh. 

MS. BADA: Because they added an i n - p i t b u r i a l . 

CHAIRMAN FESMIRE: Okay. So F . ( 2 ) . ( g ) , any 

change proposals? 

COMMISSIONER BAILEY: Just a l o t of changes a l l 
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through t h e r e from i n d u s t r y . 

CHAIRMAN FESMIRE: Okay, so F . ( 2 ) . ( g ) , the 

in d u s t r y committee too? 

MS. BADA: Doesn't look l i k e they — 

COMMISSIONER OLSON: I don't have any changes i n 

the r e , do they? 

MS. BADA: Nothing i n (g) or (h) — 

CHAIRMAN FESMIRE: You're s t i l l i n ( f ) , r i g h t ? — 

MS. BADA: — or ( i ) . 

CHAIRMAN FESMIRE: — l i t t l e t i n y ( f ) ? 

COMMISSIONER OLSON: — l i t t l e t i n y — r i g h t . 

CHAIRMAN FESMIRE: You're i n F . ( 2 ) . ( f ) , okay, 

(h)? F.(2).(h)? 

F . ( 2 ) . ( i ) ? 

Okay, now we're going t o b i g G. 

COMMISSIONER BAILEY: Yes. 

MS. BADA: No, they added — 

COMMISSIONER OLSON: No — 

MS. BADA: — an F.(3). 

COMMISSIONER OLSON: — they added a new one. 

CHAIRMAN FESMIRE: An F.(3)? 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Okay, i n d u s t r y added an F. ( 3 ) . 

I n d u s t r y committee, add. Okay? Okay, and then we add an 

F. (3) . 

STEVEN T. BRENNER, CCR 
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Any change t o G? 

COMMISSIONER BAILEY: Yes. 

CHAIRMAN FESMIRE: 19.15.17.13.G — 

COMMISSIONER BAILEY: — ( 2 ) . 

CHAIRMAN FESMIRE: — G — anything t o (1)? 

COMMISSIONER BAILEY: No. 

CHAIRMAN FESMIRE: Okay, G.(2). Jami, i s t h i s 

your s t u f f ? 

COMMISSIONER BAILEY: Yeah, I have something f o r 

a l l of G. 

CHAIRMAN FESMIRE: Okay, w e ' l l j u s t — 

COMMISSIONER OLSON: Well, G.(2), I have CRI and 

OGAP j u s t want t o delete the p o r t i o n s — j u s t d e l e t e G.(2), 

i s what they want. 

CHAIRMAN FESMIRE: Okay, I put G, Commissioner 

B a i l e y , j u s t f o r the whole t h i n g — 

COMMISSIONER BAILEY: Okay. 

CHAIRMAN FESMIRE: — and then t o get i n t o the 

s p e c i f i c s of the — 19.15.17.13.G.(2)? 

COMMISSIONER OLSON: Uh-huh, d e l e t e from CRI and 

OGAP. 

COMMISSIONER BAILEY: And i n d u s t r y j u s t wants t o 

de l e t e the words, deep trench. 

CHAIRMAN FESMIRE: Okay, G.(3)? 

Okay, what about H, re- v e g e t a t i o n requirements? 
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COMMISSIONER BAILEY: I do. 

CHAIRMAN FESMIRE: 19.15.17.13.H. Commissioner 

Bailey? 

COMMISSIONER OLSON: And I ' l l second t h a t . I've 

got some issues there too. 

CHAIRMAN FESMIRE: Anybody else have anything on 

t h a t one? 

COMMISSIONER BAILEY: Huh-uh. 

CHAIRMAN FESMIRE: What about H . ( l ) and (2)? 

Do you guys want t o take a break? 

COMMISSIONER BAILEY: Sure. 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Why don't we come back i n 

about 10 minutes? 

(Thereupon, a recess was taken a t 10:45 a.m.) 

(The f o l l o w i n g proceedings had a t 11:00 a.m.) 

CHAIRMAN FESMIRE: Let's go back on the record i n 

Case Number 14,015. Let the record r e f l e c t t h a t a l l the 

Commissioners are present and t h a t we are proceeding w i t h 

the d e l i b e r a t i o n s . 

I b e l i e v e we were a t — i n the proposed r u l e , 

Section 19.15.17.13.1. Does anybody have any — Has 

anybody received any comments on Section I? 

Okay, what about — 

COMMISSIONER OLSON: Yes. 

STEVEN T. BRENNER, CCR 
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CHAIRMAN FESMIRE: Oh, I'm so r r y . 

COMMISSIONER OLSON: Looks l i k e under 1.(1) i t ' s 

d e l e t i n g some of the language from the f i r s t sentence. 

CHAIRMAN FESMIRE: Who i s i t ? 

COMMISSIONER OLSON: This i s CRI, excuse me, 

where i t t a l k s about — or where the operator has approval 

f o r o n - s i t e closure. I t j u s t — and the same t h i n g happens 

i n 1 .(2), 1.(1) and ( 2 ) . I t ' s d e l e t i o n of t h a t same 

language i n ( 2 ) . 

CHAIRMAN FESMIRE: 1.(1) and (2)? 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: Okay, (1) and ( 2 ) . 

Anything else i n I? 

COMMISSIONER OLSON: Let's see here. No. 

CHAIRMAN FESMIRE: I n J? 

Okay, moving on t o 19.15.17.14, emergency 

a c t i o n s . Does anybody have any changes t o 14? 

COMMISSIONER BAILEY: Huh-uh. 

COMMISSIONER OLSON: Nope. 

CHAIRMAN FESMIRE: Okay. Well, moving r i g h t 

along t o 19.17.15 — 19.15.17.15, exceptions. 

COMMISSIONER BAILEY: A.(1). 

COMMISSIONER OLSON: A.(1) here too. 

CHAIRMAN FESMIRE: Okay, i n A . ( l ) ? 

COMMISSIONER BAILEY: C i t i z e n s want t o sc r a t c h 
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the language, the closure requirement of the referenced 

subsections. 

COMMISSIONER OLSON: CRI has the same t h i n g . 

CHAIRMAN FESMIRE: Okay, scratch — Okay, 

ch a r a c t e r i z e t h a t sentence again. 

COMMISSIONER BAILEY: The closure requirement 

references. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER BAILEY: And i n d u s t r y wants t o 

change language from, provides equivalent or b e t t e r 

p r o t e c t i o n , t o , prevents the contamination of f r e s h water, 

or p r o t e c t s p u b l i c h e a l t h . 

CHAIRMAN FESMIRE: Okay. B i l l , i n A.(1) who else 

wanted t o scratch i t besides Citizens? 

COMMISSIONER OLSON: CRI. 

CHAIRMAN FESMIRE: Okay. I s t h a t a l l i n A.(1)? 

A. ( 2 ) , the OCD has a p r o v i s i o n t h a t they want t o 

scr a t c h , which i s p r e t t y unusual f o r the authors t o want t o 

scra t c h a whole sentence. I t s t a r t s w i t h the word, e i t h e r 

the op- — or w i t h the words, e i t h e r the operator f i l e s , 

and ends w i t h , r e q u i r e d or. 

COMMISSIONER OLSON: CRI has a number of changes. 

CHAIRMAN FESMIRE: I n A.(2)? 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Can you c h a r a c t e r i z e them? 
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COMMISSIONER OLSON: They're adding — i n terms 

of n o t i f i c a t i o n , they're adding subsurface owners and 

lessees t o the n o t i f i c a t i o n requirements. 

They're also adding a — i t looks l i k e a h a l f -

m i l e - r a d i u s requirement too, f o r the n o t i f i c a t i o n — 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: — and also adding the 

county commission and appropriate c i t y o f f i c i a l s , and also 

f e d e r a l , t r i b a l or pueblo government agencies. 

And they also had a sentence a t the end about 

d i s t r i b u t i n g n o t i c e t o persons who've requested 

n o t i f i c a t i o n , and posting i t on the website. 

COMMISSIONER BAILEY: C i t i z e n s also have a time 

l i m i t f o r p o s t i n g on the website. 

CHAIRMAN FESMIRE: I n A.(2)? 

COMMISSIONER BAILEY: Yes, and d i s t r i b u t i n g 

n o t i c e , and changing i t from d i r e c t o r may t o d i r e c t o r s h a l l 

set a p p l i c a t i o n s f o r hearing. 

I n d u s t r y wants t o completely s t r i k e (2) and (3) 

al t o g e t h e r . 

COMMISSIONER OLSON: CRI also goes and breaks out 

— looks l i k e — a c t u a l l y , i t ' s g e t t i n g a l i t t l e confusing. 

I t looks l i k e they're breaking o f f i n the second p a r t of 

( 2 ) , where i t ' s t a l k i n g about g r a n t i n g the exceptions, they 

added a — i n between they i n s e r t e d a new ( 3 ) , which — 

STEVEN T. BRENNER, CCR 
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CHAIRMAN FESMIRE: Hang on a minute, I've got t o 

f i g u r e out how t o put t h a t . 19.15.17.13.A.(2). 

COMMISSIONER OLSON: Yeah, they broke the h a l f of 

i t o f f about the p a r t about approval and i n s e r t e d i n 

between t h a t — and c a l l e d t h a t now ( 4 ) , and i n s e r t e d i n a 

new (3) about — which provides f o r f i l i n g comments or 

requesting a hearing w i t h i n 3 0 days of the n o t i c e . 

And then the second h a l f of ( 2 ) , which goes 

towards g r a n t i n g the exceptions, i t comes a new ( 4 ) . 

And they also add language about requests f o r 

hearings, then, as p a r t of — the hearing process, as p a r t 

of the exception approval process. 

CHAIRMAN FESMIRE: Okay. Anything else i n A. (2) 

and A . ( 3 ) , except the p a r t t h a t the i n d u s t r y committee 

wants t o s t r i k e i t ? 

COMMISSIONER BAILEY: S t r i k e a l l of (2) or ( 3 ) . 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: And CRI had a change w i t h 

( 3 ) , i s now t h e i r ( 5 ) , and they have the same k i n d of 

hearing language about requests f o r hearings t h a t go i n t o 

t h a t s e c t i o n t o o , about comments and requests f o r hearings. 

CHAIRMAN FESMIRE: Okay. What about 

19.15.17.15.B? 

COMMISSIONER BAILEY: B . ( l ) . 

CHAIRMAN FESMIRE: Anything i n — 
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COMMISSIONER BAILEY: I n B . ( 2 ) . ( b ) , yeah, there's 

— they're s t r i k i n g p a r t of the reference t o paragraphs (1) 

— they're s t r i k i n g the reference t o and ( 2 ) . 

CHAIRMAN FESMIRE: Who's they? 

COMMISSIONER OLSON: This i s CRI, excuse me. 

There's a reference t o subsection B of 19.15.17.13, and 

they're s t r i k i n g — 

CHAIRMAN FESMIRE: Why don't you give me t h a t 

c i t e again? 19.15- — 

COMMISSIONER OLSON: I t ' s 19.15.17.13.B. So 

they're s t r i k i n g the reference t o paragraph ( 2 ) . 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: And they're also s t r i k i n g a 

reference t o 19.13- — 19.15.17.13.D, paragraph ( 2 ) , j u s t 

references. 

CHAIRMAN FESMIRE: Okay. Anything else i n 

19.15.17.15.B? 

Okay, t h a t brings us t o 19.15.17.16. 

COMMISSIONER BAILEY: Well, no — 

CHAIRMAN FESMIRE: No? 

COMMISSIONER BAILEY: — B . ( l ) . 

CHAIRMAN FESMIRE: B.(1), oh. 

COMMISSIONER BAILEY: B.(1), i n d u s t r y wants t o 

change, provides equivalent or b e t t e r p r o t e c t i o n , t o , 

p r o t e c t s . 
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And B.(2) ~ 

CHAIRMAN FESMIRE: Hang on, I'm s t i l l working on 

B.(1). 

Okay, B.(2)? 

COMMISSIONER BAILEY: B.(2) changes i t t o j u s t , 

i n an approved manner. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER BAILEY: Then C i t i z e n s have a change 

i n B. (3) d e l e t i n g the language, treatment using best 

demonstrated a v a i l a b l e technology. 

CHAIRMAN FESMIRE: Okay. I s t h a t a l l on B.(3)? 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: Anything on B.(4)? 

Okay, 19.15.17.16? 

COMMISSIONER BAILEY: I n d u s t r y has a comment i n 

A — 

CHAIRMAN FESMIRE: Any — 

COMMISSIONER BAILEY: — p r o v i d i n g deadlines f o r 

OCD — 

CHAIRMAN FESMIRE: Ind u s t r y committee. 

Okay, anything else i n A? 

How about B? 

C? I'm on a r o l l here. 

D? 

E? 
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COMMISSIONER BAILEY: Yes. 

CHAIRMAN FESMIRE: Ind u s t r y committee? 

COMMISSIONER BAILEY: C i t i z e n s want t o add a 

sentence saying t h a t any m o d i f i c a t i o n t h a t i s e q u i v a l e n t t o 

an exception i s subject t o the n o t i c e and approval 

procedures. 

COMMISSIONER OLSON: And t h a t looks t o be the 

same f o r CRI as w e l l . 

CHAIRMAN FESMIRE: Okay, anything else i n E? 

F? 

How about G? 

COMMISSIONER BAILEY: Yes, i n d u s t r y wants t o add, 

e-mail or equivalent. 

CHAIRMAN FESMIRE: Okay. Okay, anything i n 

19.15.17.17, the t r a n s i t i o n a l provisions? 

COMMISSIONER BAILEY: I n d u s t r y wants t o add an H 

onto 16 — 

CHAIRMAN FESMIRE: Oh, okay. 

COMMISSIONER BAILEY: — t a l k i n g about how the 

hearing on an a p p l i c a t i o n should be conducted according t o 

Rule 12 06 through 1215. 

CHAIRMAN FESMIRE: Okay, through 1215. This 

would — I s t h a t the ad j u d i c a t o r y hearings p r o v i s i o n s ? — 

COMMISSIONER BAILEY: Yeah. 

COMMISSIONER OLSON: Uh-huh. 
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CHAIRMAN FESMIRE: — as opposed t o the — Okay. 

Okay, 19.15.17.17. 

COMMISSIONER BAILEY: Yes. I n d u s t r y wants t o add 

the language, a p p l i c a t i o n s f o r u n l i n e d temporary p i t s . 

CHAIRMAN FESMIRE: On — where i s t h a t , A? 

COMMISSIONER BAILEY: 17.A, a f t e r e f f e c t i v e date 

a p p l i c a t i o n s f o r , u n l i n e d temporary p i t s . 

CHAIRMAN FESMIRE: Anything else on A? 

COMMISSIONER BAILEY: I've got one f o r B. 

CHAIRMAN FESMIRE: Okay, we j u s t happen t o be on 

B. 

COMMISSIONER BAILEY: 17.B changes 3 0 days t o 90 

days. 

CHAIRMAN FESMIRE: In d u s t r y committee again? 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: How about C? 

COMMISSIONER BAILEY: Yes, i n d u s t r y wants new 

language a l l o w i n g 180 days f o r requesting m o d i f i c a t i o n s , or 

operators t o apply f o r permits, and 18 months t o comply. 

CHAIRMAN FESMIRE: Okay, anything from you on C? 

COMMISSIONER OLSON: Nope. 

CHAIRMAN FESMIRE: D? 

COMMISSIONER BAILEY: Yes, i n d u s t r y wants one 

year f o r operators of below grade tanks t o comply w i t h 

c o n s t r u c t i o n requirements. 
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CHAIRMAN FESMIRE: E? 

COMMISSIONER BAILEY: Yes, i n d u s t r y wants t o add 

references t o 19.15.17.13 i n a l l of the — a l l t h r e e , the 

f i r s t t h r e e . 

CHAIRMAN FESMIRE: ( 1 ) , (2) and (3) 

COMMISSIONER BAILEY: Uh-huh. And i n (4) t o add 

reference t o p a r t 11. I t ' s 19.15.17.11. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER BAILEY: And G, change t h a t 

reference t o 19.15.17.12. 

COMMISSIONER OLSON: General references given, 

r a t h e r than t r y i n g t o add some s p e c i f i c i t y t o i t . 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: Okay. That's a l l ? 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: Ten pages. 

Okay. What I was t h i n k i n g we'd do now i s , given 

t h i s , t h a t we would t a l k about the general d i r e c t i o n t h a t 

we want t o go, what we want t o accomplish, and then go 

through and review these s p e c i f i c requested changes i n 

l i g h t of the d i r e c t i o n t h a t we're t r y i n g t o go. 

And l e t ' s s t a r t w i t h something r e l a t i v e l y easy, 

below grade tanks? 

COMMISSIONER BAILEY: Sure. 

COMMISSIONER OLSON: Uh-huh. 
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CHAIRMAN FESMIRE: I t h i n k t h a t i n d u s t r y made, 

w i t h respect t o a t l e a s t the ConocoPhillips design, a 

p r e t t y good argument t h a t we ought t o honor t h a t . I don 11 

know e x a c t l y — i t seems l i k e they accomplished what the 

D i v i s i o n was t r y i n g t o accomplish and spent a l o t of money 

t r y i n g t o do i t . 

Any comment? 

COMMISSIONER BAILEY: Plus i n the task f o r c e 

meetings there was consensus among the members of the task 

f o r c e t o leave the d e f i n i t i o n i n the d e s c r i p t i o n s of below 

grade tanks alone. 

CHAIRMAN FESMIRE: B i l l ? 

COMMISSIONER OLSON: Well, I was going t o add, I 

was one of the ones t h a t helped set up t h a t , t o be an 

i n c e n t i v e f o r them t o put i n t h i n g s w i t h o u t a c t u a l l y having 

t o do i t by perm- — you know, by s p e c i f i c i t y i n the r u l e . 

So I t h i n k they need t o have an i n c e n t i v e t o do i t . I 

don't have a problem w i t h what they were proposing i n those 

types of systems. 

I t h i n k they should probably be p e r m i t t e d , 

though, I t h i n k t h a t ' s one place t h a t they f a l l o u t s i d e . 

And they should j u s t get a permit f o r them, they don't 

n e c e s s a r i l y have t o r e t r o f i t them. That's what I was 

loo k i n g a t . 

CHAIRMAN FESMIRE: What we want t o accomplish i s 
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the a b i l i t y t o inspect a t the s i t e s and, you know, stop a 

leak before i t becomes a problem, l i k e — 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: — some of the operators have 

had. 

I understand the operators need t o get g r a v i t y 

drainage from the source t o the tanks. 

I t h i n k — from reading OCD's proposals, I t h i n k 

they were t r y i n g t o do t h a t . 

COMMISSIONER OLSON: Well, I t h i n k what OCD 

wanted t o do was s t i l l keep — r e q u i r e t h a t they be 

per m i t t e d , so they do — they s t i l l f a l l under the 

p e r m i t t i n g process. 

I t h i n k the i n d u s t r y ' s d i f f e r e n c e was, they 

wanted t o c a l l them something else t o k i n d of achieve the 

same purpose, you know, c a l l them subgrades or not below 

grade tanks. I t h i n k they're both t r y i n g t o accomplish the 

same t h i n g . They might go about i n a l i t t l e d i f f e r e n t way. 

But I don't have a problem w i t h the idea o f , you 

know, as long as the sides are v i s i b l e t h a t you can, you 

know, not have t o r e t r o f i t those systems. Because they d i d 

get D i v i s i o n approval f o r those, you know, they submitted 

t h i n g s and reviewed those t h i n g s through w i t h the D i v i s i o n 

even before they d i d i t . So i t seems k i n d of u n f a i r t o 

come back now and say, We said i t was okay, but now you've 
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got t o go spend $100 m i l l i o n on a l l t h i s r e t r o f i t t i n g — 

COMMISSIONER BAILEY: I agree w i t h you on t h a t . 

CHAIRMAN FESMIRE: Okay. So whi l e we may not 

have before us e x a c t l y the r i g h t way t o do i t , we need t o 

look a t these — we're p r e t t y much i n agreement t h a t the 

ConocoPhillips design i s s a t i s f a c t o r y , t h a t i t achieves the 

o b j e c t i v e , and t h a t anything we do ought t o honor t h a t ; i s 

t h a t correct? I s t h a t — 

COMMISSIONER OLSON: Well, I wonder als o about 

the ones where, i f they had put down some k i n d of a 

membrane, you know, l i n e r and put i t on a g r a v e l pad, 

whether t h a t ' s acceptable as w e l l . Because I r e c a l l , they 

had — you know, worked those through a t l e a s t up i n the 

northwest through — Denny and I had looked a t those t h i n g s 

before too, even when I was back i n the D i v i s i o n , and we 

thought they were okay. 

And so as long as you had a t e s t i n g requirement 

t h a t s t i l l f o l l o w s once they're a l l done t o make sure t h a t 

i t ' s clean underneath there when they close i t out, I don't 

t h i n k t h a t ' s probably a r e a l problem. And i t would keep a 

l o t of the systems i n there. At l e a s t ones t h a t are l i k e 

t h a t would be okay. But i f i t d i d n ' t have some k i n d of a 

— I would t h i n k a t l e a s t a membrane under i t and — so 

t h i n g s would come out the sides, they might have t o 

r e t r o f i t those. 
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CHAIRMAN FESMIRE: Does the Conoco design include 

t h a t membrane? I seem t o remember t h a t i t d i d . 

COMMISSIONER OLSON: Yeah, they d i d i t 

d i f f e r e n t l y . Instead of p u t t i n g — they put the membrane, 

and instead of a grav e l pad f o r i t they put i t on those I -

beams, so t h a t they could — according t o them, they could 

a c t u a l l y p h y s i c a l l y look under i t , which i s a l i t t l e 

d i f f e r e n t , you know? 

CHAIRMAN FESMIRE: So what we're l o o k i n g t o 

accomplish i s both the sides and the bottom be in s p e c t a b l e , 

t o determine whether a leak has occurred, r i g h t ? 

COMMISSIONER OLSON: I guess I was wondering 

about the ones where they have gone and put down a membrane 

and, say, a grav e l pad. I s t h a t acceptable? Because then 

you — admitt e d l y , you can't inspect the bottom, but — 

CHAIRMAN FESMIRE: But you can t e l l — 

COMMISSIONER OLSON: — you should see i f 

something i s coming out. 

MS. BADA: Maybe you could do something where you 

grandfather those i n and then — 

COMMISSIONER OLSON: — and j u s t not allow new 

ones, you know? 

CHAIRMAN FESMIRE: Okay. And the concern t h a t 

w h i l e i t may be t e c h n i c a l l y below grade, as long as the 

d i r t i s not — the ea r t h i s not p i l e d up around i t — 
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COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: — and i t i s insp e c t a b l e , t h a t 

i t i s acceptable, so w e ' l l have t o generate e i t h e r — and I 

t h i n k t h a t ' s what the OCD was t r y i n g t o do i n t h e i r 

changes. 

MS. BADA: Yeah. What I would suggest i s , over 

the weekend lo o k i n g a t both the i n d u s t r y and OCD and see 

what you're — 

COMMISSIONER OLSON: So I t h i n k you're going t o 

have t o blend both, probably, of them together a l i t t l e 

b i t , because I'm not sure i f OCD's goes e x a c t l y t h a t way. 

And l i k e I sa i d , I may not have — since we j u s t got i t , 

haven't had a chance t o r e a l l y dwell on i t as much, but... 

That's k i n d of what I was wondering, i s i f we 

could maybe more k i n d of develop k i n d of some of these 

general concepts l i k e t h i s and then give our counsel 

d i r e c t i o n t o a c t u a l l y put i t together, and then — f o r the 

f i n e p o i n t s of i t . Because I don't t h i n k we could do t h a t 

today, e s p e c i a l l y w i t h something l i k e t h i s . This i s k i n d 

of complicated. 

COMMISSIONER BAILEY: No, t h i s i s complex, and we 

need t o r e a l l y evaluate i t — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — l i k e you say, blend 

c e r t a i n ideas. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4921 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: But I t h i n k the d e f i n i t i o n 

of below grade tanks as i n d u s t r y proposed, t o j u s t say, And 

are v i s i b l e , f o r the s i d e w a l l s , i s — 

COMMISSIONER OLSON: Well, the only t h i n g i s , I 

t h i n k then you s t i l l — I t h i n k you could leave the way OCD 

i s d e f i n i n g i t , as long as you have a subset i n here t h a t 

r e q u i r e s them t o be — get a permit f o r them, so they don't 

have t o j u s t submit an a p p l i c a t i o n t o permit what they've 

already got. 

So — Because r i g h t now, those t h i n g s aren't even 

on record w i t h the D i v i s i o n t o know what's out t h e r e . So I 

can understand t h a t aspect. And I t h i n k t h a t ' s what — 

ki n d of — i n d u s t r y — I t h i n k t h a t meets what i n d u s t r y was 

loo k i n g a t , because they were t a l k i n g about j u s t 

r e g i s t e r i n g them, which i s the same t h i n g , you f i l e — I 

t h i n k maybe i t could be c a l l e d — 

MS. BADA: Yeah, I t h i n k you need t o look a t 

whether you want both below grade tanks and subgrade tanks, 

or i f you t h i n k there's — 

COMMISSIONER OLSON: Yeah. 

MS. BADA: — another way t o — 

CHAIRMAN FESMIRE: Well, you know, I t h i n k what 

i n d u s t r y i s t r y i n g t o do w i t h t h e i r d e f i n i t i o n s of subgrade 

tanks i s e s s e n t i a l l y what we're t a l k i n g about. 
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COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: They're concerned t h a t our 

d e f i n i t i o n of below grade tank means the surrounding grade 

and, you know, t h a t they need the e l e v a t i o n d i f f e r e n c e t o 

d r a i n , and so they're not going t o — they're a c t u a l l y 

going t o s i t i t below the surrounding grade, but not the 

immediate surrounding grades, so t h a t i t prevents the 

in s p e c t i o n of the sides f o r leaks. 

And I t h i n k we have t o look a t , b a s i c a l l y , 

there's the OCD approach and the i n d u s t r y approach, which 

attempts t o def i n e a subgrade tank, as opposed t o a below 

grade tank. That may be a l i t t l e b i t of a complicated way 

t o do i t . I don't know, I ' d have t o — 

COMMISSIONER OLSON: I'd have t o create — I j u s t 

need t o create a new category of tanks, you know. I ' d 

r a t h e r j u s t have them say, Okay, t h i s i s a below grade 

tank, however, i f i t ' s constructed l i k e t h i s i t j u s t needs 

t o be r e g i s t e r e d , f o r example, or per m i t t e d . They submit a 

permit a p p l i c a t i o n f o r i t and i t gets approved, you know, 

as i s , and they're — ki n d of l i k e a g r a n d f a t h e r i n g , those 

are allowed — 

MS. BADA: Or i f you l i k e t h a t design and you 

want t o allow i t i n the f u t u r e . 

CHAIRMAN FESMIRE: Well, I t h i n k — I l i k e the 

design. 
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COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: The only — You know, i t ' s 

designed so t h a t i f i t s t a r t s t o leak you see i t and can 

catch and clean i t up. I t doesn't — Well, i t minimizes 

condensation, you know, t o prevent e x t e r n a l c o r r o s i o n . So 

I t h i n k — 

COMMISSIONER OLSON: And I l i k e the idea too of 

k i n d of p e r m i t t i n g i t by r u l e where you s t i l l have t o put 

i n a permit a p p l i c a t i o n f o r i t , but i f you c o n s t r u c t i t 

l i k e t h i s , i t ' s going t o be approved, you know. I f i t 

meets t h i s c o n s t r u c t i o n c r i t e r i a , i t ' s not — t h a t you have 

t o s i t here and — e s p e c i a l l y f o r p r e - e x i s t i n g t h i n g s , t h a t 

you don't have t o submit an a p p l i c a t i o n , you know, t h a t ' s 

got some of the u n c e r t a i n t y t h a t they're l o o k i n g a t , t h a t 

i t might get denied. You know? So you might have t o do 

two ca t e g o r i e s , one f o r an e x i s t i n g tank, and then f o r the 

new one obviously you're going t o need the — you know, t o 

a c t u a l l y approve those. 

But I t h i n k f o r the e x i s t i n g ones t h e r e could be 

some way i t ' s k i n d of permitted by r u l e as — 

gra n d f a t h e r i n g i t i n , as long as i t meets these 

requirements. 

CHAIRMAN FESMIRE: Acceptable? 

COMMISSIONER OLSON: And t h a t way we don't have 

t o create a new d e f i n i t i o n of a d i f f e r e n t type of tank. 
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CHAIRMAN FESMIRE: So we're not sure how we're 

going t o s p e c i f i c a l l y do i t u n t i l we look a t the proposals 

and study the proposals and perhaps get the t r a n s c r i p t . 

But we're p r e t t y much i n agreement on the idea 

t h a t we w i l l — t h a t the cu r r e n t Conoco design i s 

acceptable, and the idea i s , we're not t r y i n g t o p r o h i b i t 

tanks t h a t are set below f o r drainage, we're j u s t t r y i n g t o 

prevent tanks t h a t are buried. 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: Yes. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER BAILEY: Where you can't see the 

sides. 

CHAIRMAN FESMIRE: Exactly. 

COMMISSIONER BAILEY: Yes. 

CHAIRMAN FESMIRE: And we do need some way of 

keeping t r a c k of them, we do need some way — some 

acceptable means of making sure t h a t the bottom doesn't 

leak or t e s t i n g them. But I t h i n k i n d u s t r y p r e t t y much i n 

t h e i r testimony t o l d us t h a t i t ' s e s s e n t i a l l y impossible, 

e s p e c i a l l y w i t h open-top tanks, t o pr e s s u r e - t e s t t h a t k i n d 

of tank — 

COMMISSIONER OLSON: Yeah, you can't — 

CHAIRMAN FESMIRE: — and — Okay. 

COMMISSIONER OLSON: The other t h i n g t h a t I saw 
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i n t h ere t h a t I'm not sure i f we need t o change was the — 

i t ' s the o l d design we had, going back t o the '80s, of a 

tank s i t t i n g i n a l i n e r t h a t ' s then brought up and banded 

t o i t w i t h — you know, i t ' s s i t t i n g on a l i t t l e base w i t h 

s l o t t e d pipe and supposedly t h a t ' s the leak d e t e c t i o n . 

Because I've seen so many of those, and I t h i n k 

Gregg Wurtz w i t h ConocoPhillips would say the same t h i n g : 

There's no p r a c t i c a l way you can keep water out of them 

because i t r a i n s , and then i t j u s t gets around the edge of 

the band. I f you look a t them, u s u a l l y there's some 

w r i n k l e s because, of course, you're b r i n g i n g t h i s l i n e r up 

around here, the band comes around, you get a l i t t l e b i t of 

moisture on i t , and you end up always having moisture i n 

the leak d e t e c t i o n , which i s a c t u a l l y going t o defeat your 

whole purpose, then, of causing c o r r o s i o n on the bottom of 

the tank, you know? So... 

MS. BADA: How do you f e e l about the double-

wal l e d tanks i f they're buried? 

COMMISSIONER OLSON: Well, I t h i n k t h a t ' s — they 

e i t h e r have t o go w i t h double-walled tanks or double bottom 

i f — you know, however they want t o do i t . I f i t ' s t r u l y 

b u r i e d , I t h i n k i t has t o have secondary containment and 

leak d e t e c t i o n t o be consistent w i t h the r e s t of the t h i n g s 

we're doing. 

But t h i s s t i l l gives you an i n c e n t i v e t o have 
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more of the open excavation and a way t o look a t v i s u a l 

leaks inst e a d , and I t h i n k i t ' s good t o have an i n c e n t i v e 

f o r them t o , you know, accomplish the same t h i n g i n a 

d i f f e r e n t way. 

But I'm j u s t not — I don't know t h a t I agree 

w i t h t h a t one design c r i t e r i a , because I don't t h i n k — i n 

p r a c t i c a l i t y , i t doesn't — i t has r e a l problems. 

I t was good t h a t we t r i e d doing i t i n the e a r l y 

'80s or mid-'80s, you know. 

CHAIRMAN FESMIRE: Okay, so I t h i n k we've agreed 

on the d i r e c t i o n we're going t o go on t h a t one. 

The hundred-mile radius. Comment? 

COMMISSIONER BAILEY: We may have t o agree t o 

disagree on t h a t . 

COMMISSIONER OLSON: Well, maybe not. Maybe we 

may not disagree — 

COMMISSIONER BAILEY: Okay. 

COMMISSIONER OLSON: — because I j u s t don't see 

any evidence t o support the 100-mile ra d i u s i n the — 

COMMISSIONER BAILEY: A r b i t r a r y and c a p r i c i o u s . 

COMMISSIONER OLSON: Right. And I t h i n k we have 

a good chance of l o s i n g t h a t i f we had i t i n t h e r e . 

I was t h i n k i n g more along the l i n e s of doing 

something — which i s the way we've done t h i n g s before, was 

more of a p r o h i b i t i o n on the b u r i a l w i t h exceptions, and 
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t h i s i s e s p e c i a l l y t o meet the needs up i n the northwest, 

you know? 

COMMISSIONER BAILEY: I t h i n k the whole issue can 

be b o i l e d down t o : What's i n t h a t p i t ? What's the depth 

t o water? 

COMMISSIONER OLSON: That's — 

COMMISSIONER BAILEY: Whether or not i t needs t o 

be removed or allowed t o be buried. 

COMMISSIONER OLSON: That's e x a c t l y what — 

COMMISSIONER BAILEY: And I t h i n k those are the 

two c r i t e r i a t h a t we have t o judge i t a l l by. 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: Not by distance t o a 

l a n d f i l l , but what's i n the p i t and how deep i s i t t o 

water? 

COMMISSIONER OLSON: I agree. 

COMMISSIONER BAILEY: I t h i n k t h a t we can 

probably come up w i t h some k i n d of agreements on t h a t , i f 

we look a t i t as a c e r t a i n depth t o water i s so v u l n e r a b l e , 

I don't care where you are — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — 50 f e e t t o water, t o 

groundwater, closed loop system, remove the p i t s , contents, 

unless i t ' s a b s o l u t e l y nothing but water and — 

CHAIRMAN FESMIRE: — clay. 
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COMMISSIONER BAILEY: — cla y and — 

CHAIRMAN FESMIRE: That — what — 

COMMISSIONER BAILEY: — c u t t i n g s . 

COMMISSIONER OLSON: At l e a s t what I've seen so 

f a r , I t h i n k everybody seemed t o be i n agreement t h a t i f 

i t ' s less than 50 f e e t t o water, okay, everybody — 

COMMISSIONER BAILEY: Yes. 

COMMISSIONER OLSON: — could see t h a t they could 

use no p i t s i n those circumstances, so you wouldn't be 

burying anything. 

COMMISSIONER BAILEY: Yeah. 

COMMISSIONER OLSON: But I was wondering about 

doing i t between, say, another s e c t i o n i n t h e r e , 50 t o 100 

f e e t , say, Okay, w e l l , you can use p i t s but you'd have t o 

haul those because i t has a higher p o t e n t i a l f o r 

groundwater contamination — 

COMMISSIONER BAILEY: Uh-huh. 

COMMISSIONER OLSON: — and then over 100 f e e t t o 

groundwater you could allow deep-trench b u r i a l , which i s 

going t o e s s e n t i a l l y be most — e s p e c i a l l y f o r the San Juan 

Basin, i s most of those upper areas t h a t are outsid e what's 

the c u r r e n t vulnerable areas now. 

COMMISSIONER BAILEY: And the expanded v u l n e r a b l e 

area. 

COMMISSIONER OLSON: And the expanded vu l n e r a b l e 
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area, r i g h t . And i t ' s going t o be mostly the areas t h a t we 

are c u r r e n t l y were a l l o w i n g u n lined p i t s i n t o , so those 

areas could be allowed f o r deep-trench b u r i a l , and then 

j u s t a matter of you have t o set a c r i t e r i a f o r what — 

you're s t i l l going t o need some k i n d of co n c e n t r a t i o n 

l e v e l , I t h i n k , t o apply t o what you blend i t t o , b u t . . . 

CHAIRMAN FESMIRE: I'm a l i t t l e confused on t h i s , 

because i f i t ' s going t o be high enough q u a l i t y s t u f f f o r 

deep-trench b u r i a l , can we not allow i t t o remain i n the 

p i t ? I mean, why — why — I f i t ' s good enough t o leave on 

s i t e , you know — 

COMMISSIONER BAILEY: Just leave i t there? 

CHAIRMAN FESMIRE: So — And t h a t should probably 

be by exception. But you know, the idea should be t h a t the 

r u l e i s , you d i g and haul unless, you know, we set up the 

c r i t e r i a f o r the exception. 

COMMISSIONER OLSON: You mean l i k e t he same as 

the landfarms? Because the landfarms have c r i t e r i a f o r — 

you can have those m a t e r i a l s d i r e c t l y — you can j u s t leave 

them on the surface. So I would t h i n k i f you met those 

c r i t e r i a , why do you even have t o do,a deep-trench b u r i a l ? 

COMMISSIONER BAILEY: That's what he's saying — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — you don't even have t o 

have t h a t i f i t ' s greater than 100 f e e t and meets c e r t a i n -
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CHAIRMAN FESMIRE: But i t ' s got t o be — 

COMMISSIONER BAILEY: — c o n s t i t u e n t s — 

CHAIRMAN FESMIRE: — i t ' s got t o be clean 

m a t e r i a l . I mean, i t ' s — 

COMMISSIONER BAILEY: Yeah, they have t o meet 

c e r t a i n standards, i n s t i t u t e standards. 

CHAIRMAN FESMIRE: Right, and i t has t o be done 

by exception, I t h i n k , you know, so t h a t t h a t doesn't 

become — 

COMMISSIONER OLSON: Which I b e l i e v e i s — f o r 

the landfarms i t ' s 500 — 

CHAIRMAN FESMIRE: 500 i f less than — 

COMMISSIONER OLSON: — the c h l o r i d e s — 

CHAIRMAN FESMIRE: — 100 f e e t and — 

COMMISSIONER OLSON: — between 50 and 100, and 

then over 100, I t h i n k i t ' s 1000, so... 

COMMISSIONER BAILEY: And then have deep-trench 

b u r i a l f o r those — 

COMMISSIONER BAILEY: For ones t h a t don't meet 

those c r i t e r i a , you could allow — see, I l i k e d what — 

don't e n t i r e l y l i k e i t but, you know, Dr. Thomas was 

t a l k i n g about, he r e a l l y focused a l o t on the SPLP or the 

TCLP. He was looking a t the 2 0 - t o - l d i l u t i o n through the 

m a t e r i a l s t h a t are mixed, t h a t as long as they meet a 250 
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c h l o r i d e s of the SPLP method, which equates t o about 5000 

c h l o r i d e s , t h a t ' s not going t o pose a problem. 

So i f you do a deep-trench b u r i a l of t h a t , even 

i f you have the l i n e r disappear over time, you're a l l o w i n g 

up t o 5000 c h l o r i d e s on a — of t o t a l c h l o r i d e s on a — on 

a deep-trench b u r i a l . And then on those I t h i n k they can 

go and bury those, because then you don't have t o worry 

about — The l i n e r i s going t o degrade i n the f u t u r e , yeah, 

but then we shouldn't be generating a leachate t h a t could 

cause an excess — an exceedence of the standards. 

CHAIRMAN FESMIRE: I may be seeing t h i s the wrong 

way but, you know, down i n the southeast they're going t o 

have t o d i g and haul. I mean, there's — I mean, f o r 

almost e v e r y t h i n g t h a t I've seen down t h e r e , they're not 

going t o be able t o reach the landfarm standards — 

COMMISSIONER BAILEY: Right. 

CHAIRMAN FESMIRE: ~ f o r the c h l o r i d e s . 

COMMISSIONER OLSON: Yeah. 

CHAIRMAN FESMIRE: I n the northwest, i f i t 

reaches the — i f i t reaches the standard t h a t we're 

l o o k i n g a t f o r the landfarms, why do we need deep-trench 

b u r i a l ? 

COMMISSIONER BAILEY: We don't. 

COMMISSIONER OLSON: We don't, I agree. 

CHAIRMAN FESMIRE: So why are we t a l k i n g about 
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deep-trench b u r i a l ? I guess I don't understand. 

COMMISSIONER OLSON: Well, you are t a l k i n g about 

i t because there may be some circumstances where they might 

have — and I t h i n k t h a t showed up i n some of the data, 

th e r e was some cases where they may have higher 

concentrations. I don't t h i n k i t ' s going t o be as much i n 

the northwest as — You might have some areas i n the 

southeast, i f you're over 100 f e e t t o groundwater and you 

somehow could blend — maybe you could blend p a r t of the 

m a t e r i a l s , maybe haul the r e s t — some of the ot h e r s , o f f . 

But you'd — you know, I was k i n d of l o o k i n g a t 

i t t h a t you would be able t o deep-trench bury up t o 5000 

c h l o r i d e s , which equates t o a 2 5 0 - m i l l i g r a m - p e r - l i t e r 

leachate t h a t would generate from t h a t m a t e r i a l , so... 

COMMISSIONER BAILEY: Because we've recognized 

t h e r e i s no groundwater i n c e r t a i n areas i n the southeast. 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: There i s a b s o l u t e l y nothing 

t o p r o t e c t . 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: So why not a l l o w deep-

tr e n c h b u r i a l ? 

COMMISSIONER OLSON: Yeah, and I t h i n k i t might 

be b e t t e r i n those areas t o allow them by j u s t — they'd 

have t o apply f o r an exception. That's k i n d of what I 
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was — 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER OLSON: — t h i n k i n g on those, you 

know? 

CHAIRMAN FESMIRE: But the areas you're t a l k i n g 

about, l i k e down around the potash mines, where the 

background exceeds what we would have — 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: — you know, t h a t ' s — I t h i n k 

we need t o address t h a t exception i n th e , you know, or t o 

background type language t h a t we would have. 

But I t h i n k f o r the most p a r t I'm — You know, i f 

i t ' s good enough t o leave i n place, i t ' s good enough t o 

leave a t the surface — or, you know, a t the p i t depth, 

r a t h e r than the deep-trench s t u f f . 

COMMISSIONER BAILEY: We've agreed t o t h a t . 

COMMISSIONER OLSON: I'm t h i n k i n g ones t h a t — 

I'm s t i l l t h i n k i n g of a category above t h a t where they 

could deep-trench bury maybe up t o , you know, 5000 t o t a l 

c h l o r i d e s i f they blend i t t o , you know, 5000. So they 

leave a higher concentration above the — say the 1000, i f 

i t — so i t ' s over 100 f e e t t o groundwater, and they're 

over 1000, there's no way they're going t o be able t o blend 

t h a t much m a t e r i a l i n t o i t , t o be 1000. 

But they might be able t o do i t a t 5000, and then 
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allow deep-trench b u r i a l j u s t f o r t h a t . 

CHAIRMAN FESMIRE: Yeah, but i t — i t j u s t gnaws 

at me t h a t , you know, we're t a k i n g X volume and c r e a t i n g Y 

volume — 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: — and Z volume t o achieve 

something t h a t — 

COMMISSIONER BAILEY: When there i s no water and 

when background i s already so high, so j u s t leave i t t h e r e . 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER BAILEY: Works f o r me. 

CHAIRMAN FESMIRE: You know, and t h a t k i n d of — 

t h a t i s a very r a r e exception where the — you know, but 

l i k e down th e r e where the potash — you know, we're not 

going t o clean t h a t up. 

COMMISSIONER BAILEY: No. 

CHAIRMAN FESMIRE: I hate t o admit — I hate — 

COMMISSIONER OLSON: But there are some areas i n 

th e r e , p r o t e c t a b l e water — 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER OLSON: — because I've seen them. 

There are stock w e l l s and s t u f f i n th e r e t h a t — i n some of 

those areas. Not everywhere, but i n other p o r t i o n — you 

know, the vast p o r t i o n of i t i s p r e t t y s a l i n e water, a l o t 

of i t j u s t due t o the potash disposal t h a t ' s gone on f o r 
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years, and — but there are some areas t h a t — you know, 

w i t h i n t h a t exempt area t h a t was down t h e r e f o r 3 221, t h a t 

do have p r o t e c t a b l e water, so — not a l o t , but t h e r e i s 

some. 

CHAIRMAN FESMIRE: So I t h i n k what we're l o o k i n g 

a t i s dig-and-haul, w i t h a few except- — you know, I don't 

want t o say s t r i n g e n t , because i n the northwest i t ' s 

probably not going t o be an unreachable goal, but w i t h very 

defi n e d c r i t e r i a f o r exception. I s t h a t — 

COMMISSIONER BAILEY: We can do i t t h a t way, or 

we can do i t the other way, depending on what k i n d of 

workload t h a t gives the d i s t r i c t s and the Environmental 

Bureau. I mean — 

MS. BADA: I f there are c e r t a i n — i f they meet 

small landfarm standards, do you r e a l l y want t o have them 

go through the exception process? 

COMMISSIONER BAILEY: Exactly. 

COMMISSIONER OLSON: You know, want t o do i t — I 

t h i n k what I was t h i n k i n g of, not c a l l e d — not an 

exception where they have t o come i n f o r , you do i t by 

exception i n the r u l e . So you put i t i n t o say i f you're 

between — i n the r u l e i t would say i f you're between 50 

and — here's an exception, i f you're between 50 and 100 

f e e t t o groundwater, then you're going t o have t o d i g and 

haul. I f you're over 100 f e e t t o groundwater and you meet 
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some of these other c r i t e r i a — Or a c t u a l l y I guess i f 

you're — p o t e n t i a l l y — I don't know i f you want t o do 

t h a t i n the 50-t o - l 0 0 - f o o t c r i t e r i a , but you could go w i t h 

the 500 c h l o r i d e s . I s t h a t what you were t a l k i n g about? 

CHAIRMAN FESMIRE: Uh-huh, because t h a t ' s — you 

know, we've determined t h a t t h a t ' s — i n a p r i o r 

proceeding, you know, so we could take a d m i n i s t r a t i v e 

n o t i c e — 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: — of the i n f o r m a t i o n t h e r e 

t h a t , you know, t h i s i s p r o t e c t i v e when spread on the 

surface. 

So why i s t h a t less p r o t e c t i v e i f we — I guess, 

why should we shorten the distance t o groundwater, whatever 

i t may be, by deep-trench burying i t except — you know, 

because i f the l i n e r i s — you know, i f we breach the 

l i n e r , we've determined t h a t the concentrations t h a t we're 

l o o k i n g a t are not — you know, are not — and I have t o be 

very, very c a r e f u l how I word t h i s — are acceptable, you 

know, spread on the surface. So why shouldn't t h a t — 

COMMISSIONER OLSON: Because my only concern 

would be, as long as we're not a l l o w i n g — I wouldn't want 

t o see deep-trench b u r i a l i n l i k e 50 t o 100 f e e t t o 

groundwater — 

CHAIRMAN FESMIRE: Right. 
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COMMISSIONER OLSON: — because I t h i n k t h a t ' s 

s t i l l a shallow — 

CHAIRMAN FESMIRE: No, I — 

COMMISSIONER OLSON: — groundwater area t o — 

CHAIRMAN FESMIRE: — I t h i n k — 

COMMISSIONER OLSON: I don't have a problem w i t h 

a l l o w i n g something t h a t meets the same landfarm c r i t e r i a 

t h a t we're already p u t t i n g out there on the surface a t t h a t 

p o i n t . We would allow f o r a landfarm t o have t h a t l e v e l of 

c h l o r i d e s , t h a t seems reasonable t o do. 

CHAIRMAN FESMIRE: Maybe because we all o w i t i n 

the landfarm, why shouldn't we allow i t l e f t i n the p i t ? 

The disadvantage — 

COMMISSIONER OLSON: Now i s t h a t a blended 

m a t e r i a l , though, or i s t h a t j u s t i f the a c t u a l p i t 

concentrations meet t h a t — 

COMMISSIONER BAILEY: I ' d say blended — 

COMMISSIONER OLSON: — standard? 

COMMISSIONER BAILEY: — because t h a t ' s what — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — we're d e a l i n g w i t h . 

That's what's going t o be leaching or not. 

COMMISSIONER OLSON: Okay. 

CHAIRMAN FESMIRE: I see the^argument, but i t 

also — i t seems t o go against some of the t h i n g s we're 
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t r y i n g t o do, i f we're expanding the volume of the wastes, 

a l b e i t t o a p o i n t where i t ' s , you know, a r e l a t i v e l y benign 

waste. 

MS. BADA: Well, i f they're going t o bury i t on 

s i t e — 

COMMISSIONER OLSON: They s t i l l have t o — 

MS. BADA: — they're going t o have t o get i t 

down t o where i t ' s not t o t a l l y soup. 

CHAIRMAN FESMIRE: Right, you're r i g h t — 

COMMISSIONER BAILEY: They have t o blend i t — 

CHAIRMAN FESMIRE: — they're going t o — 

COMMISSIONER BAILEY: — anyway. 

CHAIRMAN FESMIRE: — s t a b i l i z e i t , t h ey're going 

t o have t o — 

COMMISSIONER BAILEY: Maybe I'm using the wrong 

term, s t a b i l i z e . 

CHAIRMAN FESMIRE: So how do we — you know? 

MS. BADA: You could t a l k about what r a t i o , I 

suppose, t h a t you'd allow. 

CHAIRMAN FESMIRE: Yeah, one of the t h i n g s t h a t 

you want t o do i s , a f t e r i t has been s t a b i l i z e d , we don't 

want t o encourage coming i n and a c t u a l l y p h y s i c a l l y 

d i l u t i n g i t , you know, instead of servi n g the p h y s i c a l 

purpose of s t a b i l i z i n g i t . 

MS. BADA: You could probably t a l k about mix 
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r a t i o . 

COMMISSIONER OLSON: You know, t h a t ' s k i n d of a 

hard t h i n g t o enforce. 

COMMISSIONER BAILEY: Or get. 

COMMISSIONER OLSON: I t ' s easy — you can enforce 

j u s t go out and t a k i n g a sample from i t — 

COMMISSIONER BAILEY: But t e l l i n g somebody on a 

Cat how much he can put i n , t h a t ' s not going t o — 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: Right, he's going t o blend i t 

u n t i l i t ' s s t a b l e , and then — 

COMMISSIONER OLSON: Right, which could be 

2 - t o - l , i t could be 3 - t o - l , i t could be 4 - t o - l . 

COMMISSIONER BAILEY: To consistency, he's not — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — he's not — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — c a r i n g on what volume, 

he's going t o consistency. 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: And — 

COMMISSIONER OLSON: The only t h i n g you can 

r e a l l y enforce i s t o say, Okay, here's the standard of what 

you bury i n place, because you could then take a sample 

from i t , and something t h a t ' s v e r i f i a b l e — you could 
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a c t u a l l y even come back and — l a t e r on, i f i t ' s a problem, 

t o see i f i t r e a l l y d i d meet the standards, i t ' s something 

t h a t ' s a c t u a l l y enforceable. 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: And, you know, t h a t would be a 

s c r u t i n y — a by-exception, you know, process. I mean, we 

want t o encourage them t o pr o p e r l y dispose of the waste, 

and f o r the southeast t h a t ' s going t o i n v o l v e — southeast, 

yeah — dig-and-haul, i s n ' t i t ? I n most cases? 

COMMISSIONER OLSON: Over the O g a l l a l a , probably 

a l o t of i t would be, because i t would be less than — a 

l o t of i t ' s less than 100 f e e t t o groundwater — 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER OLSON: — e s p e c i a l l y i n Hobbs and 

J a l and Monument and a l l t h a t ' s a l l less — 

COMMISSIONER BAILEY: That's why depth t o water 

i s — 

COMMISSIONER OLSON: Yeah, i s most important — 

COMMISSIONER BAILEY: — one of the — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — two major c r i t e r i a . 

CHAIRMAN FESMIRE: I n the northwest, you know, 

there's been — not a l l of the samples they showed us, but 

the r e i s a s i g n i f i c a n t number of the — a s i g n i f i c a n t 

amount of the evidence t h a t was presented t h a t shows t h a t 
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when s t a b i l i z e d , those wastes are — you know, I'm not 

going t o use the word benign, but they're going t o be 

acceptable — 

COMMISSIONER BAILEY: And so can be l e f t i n 

place. 

CHAIRMAN FESMIRE: — f o r landfarming. And why 

haul them t o a l a n d f i l l , when they would be acceptable — 

COMMISSIONER BAILEY: Exactly. 

CHAIRMAN FESMIRE: — or t o another landfarm, 

when they would be — 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: — acceptable f o r landfarming? 

COMMISSIONER BAILEY: I t h i n k we a l l agree on 

t h a t . 

CHAIRMAN FESMIRE: Okay. What about — You know, 

one of the t h i n g s t h a t — you know, we — w e l l , I'm not 

even going t o get i n t o t h a t because — 

MS. BADA: What about — I guess the other issue 

I have — and t h i s i s not so much w i t h b u r i a l , but 

c a v i t a t i o n and use of p i t disposal? 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: I t h i n k the evidence — you 

know, as long as they're susceptible t o the same k i n d of 

s i t i n g requirements t h a t other p i t s would have, i t seems t o 

me l i k e the waste generated there i s , a t l e a s t from the 
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testimony, r e l a t i v e l y minor, i f — compared t o the b e n e f i t 

of the c a v i t a t i o n . How do we — 

MS. BADA: How do you deal w i t h t h a t i n the 

s i t i n g , i f they're 50 f o o t t o groundwater? And t h a t ' s how 

they normally — 

COMMISSIONER OLSON: Well, f o r l e s s , I don't know 

t h a t you could — 

CHAIRMAN FESMIRE: Well — 

COMMISSIONER OLSON: They d i d n ' t seem t o have a 

disagreement i f i t was less than — 

MS. BADA: No, but — 

COMMISSIONER OLSON: — 50 f e e t t o groundwater, 

but — 

CHAIRMAN FESMIRE: C a v i t a t i o n w i t h less than 50 

f e e t t o groundwater — 

COMMISSIONER OLSON: — because you have — 

Right. 

CHAIRMAN FESMIRE: — and I don't mind i t , you 

know, because i t doesn't seem l i k e the wastes generated 

t h e r e are the k i n d of wastes t h a t could get away from them 

as long as they, you know, cleaned i t up t o standards a f t e r 

— a f t e r the c a v i t a t i o n . You know, they couldn't leave the 

waste on s i t e . But i t ' s a r e l a t i v e l y small amount of 

waste, I t h i n k , from the — 

COMMISSIONER BAILEY: And i t ' s j u s t c o a l , i t ' s 
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not l i k e t h e r e are any a d d i t i v e s t h a t go i n t o t h i s k i n d of 

operati o n . 

CHAIRMAN FESMIRE: So, you know — 

COMMISSIONER OLSON: Well, less than 50 f e e t t o 

groundwater doesn't p r o t e c t a whole l o t of s i t e s , because 

you have t o be p r e t t y much r i g h t down p r e t t y close t o the 

r i v e r i n most of the areas t o be less than 50 f e e t . 

CHAIRMAN FESMIRE: So — 

COMMISSIONER OLSON: Well, some of the expanded 

vulnerable areas, though, i f you're i n close t o the wash — 

depending on when you get l a t e r on t o what the distances 

are from watercourses — 

COMMISSIONER BAILEY: For a watercourse, yeah, 

d e f i n i t i o n of — 

COMMISSIONER OLSON: — t h a t could be a problem 

out i n those areas. Because there i s shallow groundwater 

i n a l o t of the canyon systems, you know, Gallegos, those 

major canyon systems, Gallegos Canyon, r e l a t i v e l y shallow 

groundwater near the channels w i t h i n , you know, some 

distance from them. 

COMMISSIONER BAILEY: And l e t ' s t h i n k about the 

problem w i t h the d r i l l r i g s having t o be f i x e d i n order t o 

allow the — j u s t the closed loop system. I mean, i f they 

have t o be r a i s e d and i n the p i t — so t h a t ' s going t o 

create a r e a l issue there too. 
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CHAIRMAN FESMIRE: Well, i f i t ' s less than 50 

f o o t t o water, i t ' s not an issue. I t j u s t means t h a t they 

have t o clean i t up. They — I mean, i t ' s not t h a t i t ' s 

p r o h i b i t e d , you know, i t ' s j u s t — the proposed r u l e j u s t 

has the requirement t h a t they have t o d i g and haul . Well, 

I t h i n k , you know, p a r t of the exception could be i f t h e i r 

wastes could be landfarmed they can be l e f t on s i t e , so — 

MS. BADA: I t h i n k p a r t of the issue i s whether 

they can use a p i t . 

COMMISSIONER BAILEY: And use of closed loop 

system, which doesn't e a s i l y allow c a v i t a t i o n i n these 

areas. I t h i n k there's a r e a l engineering issue connected 

w i t h — 

COMMISSIONER OLSON: Yeah, but can you allow them 

t o j u s t use the closed loop system f o r the d r i l l i n g , and 

then once they go t o having the c a v i t a t i o n they could use 

i t j u s t f o r the c a v i t a t i o n but not f o r the d r i l l i n g ? Does 

t h a t work? 

CHAIRMAN FESMIRE: Well — 

COMMISSIONER OLSON: I'm not an engineer, so... 

Or i f you could — you could allow — what I was 

t h i n k i n g o f , you could allow a p i t t o be used f o r 

c a v i t a t i n g a w e l l , but not f o r the d r i l l i n g of i t . 

CHAIRMAN FESMIRE: Well, i f i t ' s g r e a t e r than 50 

f o o t t o water — 
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COMMISSIONER BAILEY: Less than. 

COMMISSIONER OLSON: I'm t h i n k i n g less than 50 

f e e t — 

CHAIRMAN FESMIRE: Okay, you're t h i n k i n g less 

than 50 — 

COMMISSIONER OLSON: — where i t ' s a problem 

area, r i g h t . 

COMMISSIONER BAILEY: Because i f we have a f l a t 

r u l e t h a t says closed loop system f o r less than 50 f e e t t o 

groundwater, then we've created a problem w i t h c a v i t a t i o n 

i n the coalbed methane w e l l s . 

COMMISSIONER OLSON: I t h i n k — I don't know, 

because — I was a l i t t l e confused, though, because i t was 

my understanding, though, t h a t i n d u s t r y d i d n ' t have a 

problem w i t h — you know, they mentioned c a v i t a t i o n could 

be a problem. They were s t i l l accepting of the 50-foot 

c r i t e r i a — 

CHAIRMAN FESMIRE: Yes. 

COMMISSIONER OLSON: — f o r closed loop systems. 

CHAIRMAN FESMIRE: So we would have t o create an 

exception f o r a c a v i t a t i o n p i t ? 

COMMISSIONER BAILEY: Which i s important, both i n 

the d r i l l i n g and i n the workovers. 

CHAIRMAN FESMIRE: And i t would be an u n l i n e d 

p i t . 
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COMMISSIONER OLSON: Uh-huh, clean i t up when 

they're done. I s t i l l don't r e a l l y l i k e the idea, I'm j u s t 

using i t i n a shallow groundwater area because you may have 

some l i q u i d s you get w i t h i t too, you know. 

CHAIRMAN FESMIRE: They're not going t o be 

hydrocarbon l i q u i d s , though. They're going t o be minimal 

s a l t s , I t h i n k , they're going t o be — 

COMMISSIONER BAILEY: Mostly water. 

CHAIRMAN FESMIRE: — the formation water. 

COMMISSIONER OLSON: Mostly water, t h a t ' s what I 

was t h i n k i n g . Put you i n such a shallow groundwater area, 

i t ' s s o r t of a h i g h - t h r e a t p o t e n t i a l . 

I don't see a problem w i t h i t over 50 f e e t t o 

groundwater. 

CHAIRMAN FESMIRE: Yeah, but t h a t would be a — 

t o r e q u i r e a closed loop system t o d r i l l the w e l l and then 

have them d i g a c a v i t a t i o n p i t — 

COMMISSIONER OLSON: You're now making your pad 

si z e bigger. 

COMMISSIONER BAILEY: Uh-huh. 

COMMISSIONER OLSON: That one might r e q u i r e some 

thought. 

COMMISSIONER BAILEY: Uh-huh. I t h i n k we need t o 

mu l l t h a t one. 

COMMISSIONER OLSON: Uh-huh. 
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CHAIRMAN FESMIRE: Yeah, I'm not... 

COMMISSIONER OLSON: But I t h i n k i t ' s — i f 

you're using t h a t 50-foot-depth-to c r i t e r i a , i t does a f f e c t 

a much smaller subset of a l l the s i t e s t h a t are out t h e r e . 

But there are s t i l l going t o be ones where i t ' s going t o be 

a problem. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: So I t h i n k i t ' s l e s s of a — 

less of a problem i f you're j u s t keeping i t under 50, but 

you s t i l l some — need some way t o address i t . 

COMMISSIONER BAILEY: Some way t o have an 

exception f o r — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — the 50 f o o t t o 

groundwater f o r workover c a v i t a t i o n s and d r i l l i n g 

c a v i t a t i o n s . 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Well, we've — you know, we've 

got a basic r u l e , no unlined p i t s , dig-and-haul. Then we 

s t a r t t a l k i n g about exceptions, and we get t o the 

c a v i t a t i o n p i t s , which are going t o be u n l i n e d p i t s , 

minimum l i q u i d s returned, I agree w i t h t h a t . 

COMMISSIONER OLSON: I thought OCD i n t h e i r s made 

allowances f o r t h a t , t h a t you could have a p o r t i o n where 

the l i q u i d s would d r a i n , then, t o the d r i l l i n g p i t , t h a t 
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t h a t would be — 

CHAIRMAN FESMIRE: That's the f l a r i n g p a r t of the 

p i t . I mean, you can't have a l i n e r i f you're — 

COMMISSIONER OLSON: Right — 

CHAIRMAN FESMIRE: — going t o f l a r e i t . 

COMMISSIONER OLSON: — r i g h t . 

CHAIRMAN FESMIRE: And so t h i s i s b a s i c a l l y j u s t 

a s o r t of an extension of the idea t h a t you can have a — 

MS. BADA: S h i f t the p i t t o groundwater, 

probably. 

CHAIRMAN FESMIRE: So i t would be a f l a r i n g or — 

COMMISSIONER BAILEY: — or c a v i t a t i o n p i t . 

CHAIRMAN FESMIRE: So an un l i n e d — 

COMMISSIONER OLSON: Because i f you are g e t t i n g 

f l u i d s , you don't want t o j u s t leave them th e r e f o r any 

len g t h of time; you s t i l l want t o d r a i n them o f f t o 

something. 

CHAIRMAN FESMIRE: No f r e e l i q u i d s . We would 

have t o r e q u i r e t h a t they — Do you guys want t o break f o r 

lunch and come back on t h i s a f t e r lunch? 

COMMISSIONER BAILEY: Sure. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER BAILEY: Short lunch? 

CHAIRMAN FESMIRE: Sure. 

COMMISSIONER BAILEY: I mean, we don't need two 
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hours. 

CHAIRMAN FESMIRE: Not unless we want t o — the 

attorneys want t o do t h e i r c l o s i n g statements again. 

How about we come back a t one? 

COMMISSIONER BAILEY: Sounds good t o me. 

CHAIRMAN FESMIRE: Okay, w e ' l l reconvene a t one 

o'clock. 

(Thereupon, noon recess was taken a t 11:59 a.m.) 

(The f o l l o w i n g proceedings had a t 1:00 p.m.) 

CHAIRMAN FESMIRE: Ready t o go back on the 

record? This i s a c o n t i n u a t i o n of Case Number 14,015. The 

record should r e f l e c t t h a t i t i s one o'clock on December 

14th, 2007. A l l three members of the Commission are 

present, and we were i n the process of d e l i b e r a t i n g on the 

proposed p i t r u l e . 

And we had been t a l k i n g about the general 

d i r e c t i o n and what we wanted t o do, s o r t of i n general 

terms, and I be l i e v e , Commissioner Olson, you were t a l k i n g 

about the — some of the s p e c i f i c s . 

COMMISSIONER OLSON: Well, we got stuck on the 

c a v i t a t i o n f o r a while — 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER OLSON: — and the tougher p a r t , 

when I was t h i n k i n g about t h a t over lunch, i s t h a t we don't 

have a whole l o t of evidence as t o which way t o go w i t h i t 
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e i t h e r , you know? Just t h a t i t ' s a problem and t h a t i t 

needs t o be somehow — we need t o have some k i n d of 

allowance f o r i t . So I was k i n d of wondering i f maybe a t 

l e a s t when we come t o c a v i t a t i o n maybe we ought t o j u s t 

leave i t f o r less than 50 f e e t maybe as i s , and ev e r y t h i n g 

over 50 f e e t then we have an allowance f o r , you know? So I 

wasn't q u i t e sure what t o t h i n k about t h a t when I was 

to s s i n g i t about. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: Now I k i n d of l i k e — you 

know, as a general concept, everybody seems okay w i t h , you 

know, closed loop systems less than 50 f e e t , and then 

s e t t i n g the c r i t e r i a t h a t we t a l k e d about between, you 

know, 50 and 100 — I'm s t i l l not r e a l l y comfortable w i t h 

the b u r i a l even i n the 50 t o 100, t h a t ' s my p a r t , you know. 

Over 100, I don't have a problem w i t h l o o k i n g a t 

what the surface standards are, but t o me t h a t ' s s t i l l 

shallow groundwater c o n d i t i o n s . But a t the same time, i f 

we al l o w i t f o r landfarming, why wouldn't we all o w i t f o r 

b u r i a l too? There's a l o g i c t o t h a t , you know, t h a t we 

need t o maintain, I t h i n k , t o be co n s i s t e n t w i t h i n our own 

r e g u l a t i o n s . 

CHAIRMAN FESMIRE: So the OCD's proposed 

standards, the d e l i n e a t i o n standard of 250, t h a t ' s less by 

a f a c t o r of two than what we would allow on a landfarm, 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4951 

r i g h t ? 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: So I guess what i s the 

j u s t i f i c a t i o n ? I f i t ' s okay — and t h i s gets back t o what 

you were saying — 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: — i t was okay t o put i n a 

landfarm, you know, where they could p o t e n t i a l l y leave i t 

i n place, we know i t ' s not going t o remediate from the 

p r i o r testimony, what b e n e f i t i s there of — I mean, why 

the d i f f e r e n c e i n the standard? I guess I d i d n ' t 

understand t h a t i n the testimony. 

COMMISSIONER OLSON: Well, you could probably use 

the — you know, o v e r a l l , i f you're l o o k i n g a t — you could 

leave i t a t t h a t l e v e l , you could also use t h a t as a 

d e l i n e a t i o n l e v e l too, I would t h i n k , you know, so — i f 

you wanted t o , but — you know? 

I mean h i s t o r i c a l l y , i t ' s always — f o r j u s t — 

f o r d e l i n e a t i o n purpose. I t h i n k t h a t ' s the p o i n t of 

confusion t h a t ' s always come up w i t h i n d u s t r y when I've 

worked w i t h them before, i s t h a t you t e l l them t h a t , Okay, 

you look a t — i f — whatever — i f you have something 

t h a t ' s over 250, then obviously you've had a release 

because there's not t h a t much i n the s o i l , now you need t o 

de l i n e a t e i t . 
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But i f you wanted t o set a t r i g g e r l e v e l a t 500 

f o r t h a t , I don't see t h a t t h a t ' s e f f e c t i v e l y much 

d i f f e r e n t , you know, because you're a l l o w i n g — i f you do 

the same t h i n g again, allow the waste disposal t o go a t 

500, why don't you have 500 f o r the t r i g g e r too? You could 

do t h a t , you know. 

And the same t h i n g f o r the deeper zone. You 

could use 1000 i f you wanted t o do t h a t . I f you're already 

l e a v i n g 1000 on the surface, then i f you have something 

under your p i t a t the end and i t ' s over 100 you could use 

t h a t as the t r i g g e r f o r r e q u i r i n g d e l i n e a t i o n t o o . 

So there's, I t h i n k , a l o t of ways t o l i n k t h i s 

whole t h i n g together, i s what I see, and t o be c o n s i s t e n t 

again back w i t h the landfarm — 

COMMISSIONER BAILEY: Uh-huh. 

COMMISSIONER OLSON: — requirements, you know. 

CHAIRMAN FESMIRE: And there — I mean, we could 

take a d m i n i s t r a t i v e n o t i c e of — While I t h i n k i n t h i s case 

the r e may have been s u f f i c i e n t evidence t o support t h a t , we 

can take a d m i n i s t r a t i v e n o t i c e of the evidence t h a t 

supported our dec i s i o n i n the surface waste management 

r u l e s . 

COMMISSIONER OLSON: Right. And I asked about i t 

d i r e c t l y here too, because I was asking about why — You 

know, I don't remember who I asked i t o f , but I was 
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p o i n t i n g out t h a t we have these l e v e l s f o r c h l o r i d e already 

set. So i f you could have t h a t on the surface, why 

couldn't you have i t i n a p i t t h a t you bury? I d i d ask i t 

here too, so i t i s on the record, somewhere i n the 

t r a n s c r i p t , I don't know. 

CHAIRMAN FESMIRE: So the scenario t h a t we're 

lo o k i n g a t i s b a s i c a l l y dig-and-haul, and 50-foot — 

COMMISSIONER OLSON: With exceptions i n the r u l e 

i t s e l f , d i r e c t exceptions i n the r u l e . And then there'd 

s t i l l be, I t h i n k , another mechanism f o r — i f somebody 

wants, you know, more of an exception then they'd have t o 

come t o hearing or whatever, i n f r o n t of the — or b r i n g i t 

t o the — 

COMMISSIONER BAILEY: And i n the d i r e c t e d 

exceptions, should we have some s o r t of mechanism f o r 

c a v i t a t i o n — 

COMMISSIONER OLSON: Yeah. 

COMMISSIONER BAILEY: — i f they can show a 

methodology f o r p r o t e c t i o n of groundwater — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — so t h a t — 

CHAIRMAN FESMIRE: But not w i t h i n 50 f o o t t o 

water. 

COMMISSIONER OLSON: I was t h i n k i n g t h a t maybe — 

COMMISSIONER BAILEY: Yeah — 
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COMMISSIONER OLSON: — keeping 50 — 

COMMISSIONER BAILEY: — yeah — 

COMMISSIONER OLSON: — w i t h i n 50 f e e t — 

COMMISSIONER BAILEY: — even w i t h — even w i t h 

50 f e e t — 

COMMISSIONER OLSON: — even w i t h 50 f e e t — 

COMMISSIONER BAILEY: — w i t h a closed loop 

system, i f they can provide a process which i s p r o t e c t i v e 

of groundwater t h a t would allow c a v i t a t i o n and workover 

c a v i t a t i o n a l s o , both i n d r i l l i n g and i n the workovers, t o 

have some way f o r them t o present t o the D i v i s i o n — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — a mechanism f o r a l l o w i n g 

t h a t even w i t h i n the 50 f e e t , because there's very l i t t l e 

f l u i d , and i f they — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — i f they have a procedure 

t h a t says, We w i l l do i t t o an unl i n e d p i t , but we w i l l 

remove the f l u i d s by sundown t h a t day, you know — 

CHAIRMAN FESMIRE: What about t e s t i n g of the p i t , 

the c a v i t a t i o n p i t , t o make sure t h a t there's no 

contamination? 

COMMISSIONER BAILEY: A f t e r they have cleaned i t 

up, you know, by sundown the next day, or whatever. You 

know, j u s t — i f they can come up w i t h a methodology so 
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t h a t we're not b a r r i n g c a v i t a t i o n of those F r u i t l a n d 

w e l l s — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — then I t h i n k t h a t they 

should be able t o present something i f i t i s p r o t e c t i v e of 

groundwater. 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: I t ' s almost l i k e going — i f 

i t ' s , you know, 50 f e e t and over, saying t h a t — being — 

having more express allowance f o r i t , and then having 

another procedure maybe t h a t they've got t o f o l l o w t o give 

a d d i t i o n a l p r o t e c t i o n s because i t i s a shallow groundwater 

area. They have t o maybe come i n and provide the 

mechanisms t h a t they're going t o take t o , you know, ensure 

t h a t we don't have problems from i t . And maybe l a t e r on, 

a f t e r doing i t a number of times, w e ' l l see i t ' s not a 

problem and i t could be expressly allowed by per m i t , you 

know, by r u l e l a t e r . 

But I j u s t f e e l uncomfortable w i t h the 50 f e e t , 

j u s t because i f they do produce some l i q u i d s , i f i t ' s so 

shallow — i t could be, you know, less than 10 f e e t t o 

water. I f they get i n some of those areas where i t ' s j u s t 

r e a l marshy, the p i t w i l l be almost i n the water, you know? 

That's my only problem. Because e s p e c i a l l y i n the r i v e r , 

g e t t i n g close t o those r i v e r s , once you d i g the p i t i t ' s 
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only about, you know, 10 f e e t t o water a t most, you know. 

Even shallower i n some areas. 

COMMISSIONER BAILEY: But i f they remove the 

f l u i d s immediately and a l l the — a l l t h a t ' s l e f t i s coal 

f i n e s . 

COMMISSIONER OLSON: Right. 

MS. BADA: So would you allow one expressly and 

one t h a t would come i n through the — and get an a c t u a l 

exception by c e r t a i n showing? 

COMMISSIONER OLSON: Yeah, I t h i n k — I ' d l i k e 

more t o have them have a showing of j u s t , you know, t h a t 

they're t a k i n g measures t o be p r o t e c t i v e of groundwater i n 

the less than 50 — 

MS. BADA: And then the other would j u s t be — 

COMMISSIONER OLSON: The other would j u s t be more 

expressly allowed. 

COMMISSIONER BAILEY: So w e ' l l have two kinds — 

we're using the word exception, but there's two d i f f e r e n t 

ways t o use i t . 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: One of them i s — 

MS. BADA: I n the r u l e — 

COMMISSIONER BAILEY: — s p e c i f i c a l l y w i t h i n the 

r u l e — 

COMMISSIONER OLSON: Yeah. 
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MS. BADA: — i f you meet t h i s — 

COMMISSIONER OLSON: Yeah. 

COMMISSIONER BAILEY: Yes. 

MS. BADA: — i t ' s a u t o m a t i c a l l y granted. 

COMMISSIONER BAILEY: And another one i s an 

appeal-type exception — 

MS. BADA: With c r i t e r i a t h a t they — 

COMMISSIONER BAILEY: Yeah. 

MS. BADA: — can evaluate. 

COMMISSIONER OLSON: So I t h i n k there's going t o 

be a l o t less of those t h a t are i n the less-than-50 f e e t — 

you know, 50 f e e t t o groundwater. 

CHAIRMAN FESMIRE: Now i s t h i s a s p e c i f i c 

exception f o r c a v i t a t i o n or — 

MS. BADA: Yes. 

COMMISSIONER OLSON: Yeah. 

COMMISSIONER BAILEY: Yes. 

CHAIRMAN FESMIRE: Okay. 

MS. BADA: Because I t h i n k t h e r e i s an exception 

i n — 

COMMISSIONER OLSON: Because t h a t way we could a t 

l e a s t get t o some k i n d of l e v e l of comfort w i t h i t a f t e r 

i t ' s gone through a couple — i t ' s brought i n a couple 

times as t o what measures they use f o r making sure t h a t 

they're not — 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4958 

COMMISSIONER BAILEY: Uh-huh. 

COMMISSIONER OLSON: — f i r s t of a l l , maybe doing 

i t r i g h t i n the groundwater i f they've got some l i q u i d s 

coming out, there's some k i n d of b u f f e r , how i t ' s cleaned 

up, maybe t h i n g s l i k e t h a t , which weren't r e a l l y presented 

t o us here, t h a t ' s the k i n d of — 

COMMISSIONER BAILEY: No, but we can all o w them 

t o ~ 

COMMISSIONER OLSON: But we can al l o w them a 

mechanism t o come i n , r i g h t . 

MS. BADA: Yeah, because you could do something 

l i k e you've done i n — they proposed i n (1) . ( b ) t h a t allows 

them t o come i n and approve an a l t e r n a t i v e d istance — 

COMMISSIONER OLSON: Right. 

MS. BADA: Maybe i n (1).(a) you could j u s t put 

something i n about c a v i t a t i o n and then coming i n and 

showing. 

COMMISSIONER BAILEY: Okay. Do we also have a 

problem w i t h m o d i f i c a t i o n of the d r i l l r i g s up i n the 

northwest t h a t are not b i g — ra t e d f o r deep d r i l l i n g , 

t h ey're small — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — shallow d r i l l i n g r i g s 

t h a t w i l l need t o be modified f o r the closed loop system, 

and there's some s o r t of basement t h a t has t o be dug f o r 
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them. 

CHAIRMAN FESMIRE: The only place t h a t t h a t ' s 

going t o be a problem i s less than — 

COMMISSIONER OLSON: Less than 50 f e e t . 

CHAIRMAN FESMIRE: — the 50-foot zones — 

COMMISSIONER BAILEY: Right. 

CHAIRMAN FESMIRE: — because they're going t o be 

able t o use — a l b e i t a l i n e d p i t , they're going t o be able 

t o use a p i t — p i t t e d system i n the depth g r e a t e r than 50 

f o o t . 

COMMISSIONER BAILEY: Okay. 

CHAIRMAN FESMIRE: And from what I heard i n the 

testimony, and I t h i n k from some of the t h i n g s t h a t B i l l 

has s a i d , t h a t there's not going t o be a s i g n i f i c a n t number 

of the shallow coal w e l l s i n the less-than-50-foot 

groundwater. 

COMMISSIONER BAILEY: But we're not t a l k i n g c o a l , 

we're t a l k i n g — They may be d r i l l i n g a Dakota w e l l , which 

could be shallow, 1100 f e e t . 

COMMISSIONER OLSON: Well, I t h i n k the ones they 

were t a l k i n g about, those r e a l small r i g s , where coal — 

CHAIRMAN FESMIRE: Where the shallow coal — 

COMMISSIONER OLSON: Shallow c o a l , yeah. 

CHAIRMAN FESMIRE: Like the ones t h a t Synergy 

d r i l l s . 
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COMMISSIONER OLSON: Yeah, Tom M u l l i n s was 

t e s t i f y i n g about — 

COMMISSIONER BAILEY: Okay. 

COMMISSIONER OLSON: — those were c o a l . 

COMMISSIONER BAILEY: So we t h i n k t h a t t h a t ' s 

taken care of then? 

COMMISSIONER OLSON: I t h i n k so. 

CHAIRMAN FESMIRE: We t h i n k t h a t would be a very 

small — I t h i n k t h a t would be a very small number. And, 

you know, have a p r o v i s i o n i n there where i f t h a t were 

t r u l y the s i t u a t i o n t here, we may be able t o grant an 

exception there under, you know, c o n t r o l l e d circumstances. 

COMMISSIONER BAILEY: Okay. So t h a t would be 

another — 

COMMISSIONER OLSON: I ' d say a f t e r e v e r y t h i n g we 

do, there's s t i l l got t o be a mechanism t h a t i f somebody 

can come i n and demonstrate they can do i t i n whatever way 

t h a t ' s p r o t e c t i v e , there s t i l l needs t o be a mechanism f o r 

people t o do t h a t k i n d of s t u f f . 

COMMISSIONER BAILEY: I agree. 

COMMISSIONER OLSON: Uh-huh. 

MS. BADA: What about the need f o r them t o get 

closed loop systems up and running? How do you want t o 

address t h a t ? 

COMMISSIONER OLSON: Well, the best way t o 
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address t h a t i s more through the time frame — 

MS. BADA: Yeah. 

COMMISSIONER OLSON: — f o r implementation. That 

might be the way t o do i t . 

COMMISSIONER BAILEY: Uh-huh. 

COMMISSIONER OLSON: And the e f f e c t i v e dates, 

t h a t would be the place t o address t h a t . Because you could 

g i v e , you know, a year or something, you know, some time 

frame — 

MS. BADA: To allow them — 

COMMISSIONER OLSON: — e f f e c t i v e — 

MS. BADA: — t o get i t together. 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: There are some operators, we 

heard i n the testimony, t h a t have already commissioned 

closed loop r i g s . I don't t h i n k we w i l l make the time 

p e r i o d — 

COMMISSIONER OLSON: You don't want t o make i t 

t h a t long? 

CHAIRMAN FESMIRE: — too long, because those 

people are ga i n i n g an advantage, I see, by doing i t r i g h t . 

And I would t h i n k we wold want t o support t h a t . 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: But the more demand t h e r e 

i s , the longer d e l i v e r y time. 
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COMMISSIONER OLSON: Uh-huh, r i g h t . 

COMMISSIONER BAILEY: So when we get t o t h e r e , 

w e ' l l get t o th e r e , but — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — we have other t o p i c s 

between now and then. 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Right. Well, we might want t o 

p h i l o s o p h i c a l l y a t l e a s t decide how we're going t o do t h a t . 

You know, too quick a phase-in i s going t o create an 

unreasonable demand t h a t ' s going t o d r i v e up p r i c e s and 

d r i v e down the r i g — 

COMMISSIONER OLSON: Because r i g h t now i t ' s on 

e f f e c t i v e date of the r u l e , i f I r e c a l l . I t i s not a 

phase-in a t the moment. 

MS. BADA: And you can have d i f f e r e n t e f f e c t i v e 

dates f o r d i f f e r e n t sections. 

CHAIRMAN FESMIRE: And again, the t h i n g t o 

remember i s , the only place where you're going t o have t o 

have a closed loop system i s less than 50 f o o t t o water. 

So what k i n d of a — 

COMMISSIONER OLSON: So you shouldn't need phase-

i n s f o r l i k e , you know, dig-and-haul f o r example, because 

t h a t ' s , you know — i f t h a t ' s the case, then you could j u s t 

do t h a t . You would maybe need i t f o r the closed loop, l i k e 
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f o r less than 50 f e e t t o groundwater, where i t ' s mandatory. 

Above t h a t , I don't t h i n k you have t o worry about 

i t , because t h a t ' s o p t i o n a l a t t h a t p o i n t . But t h i s i s 

j u s t f o r the 50 — the less than 50 f e e t t o groundwater. 

CHAIRMAN FESMIRE: What I'm worri e d about i s , 

we're l i a b l e t o create a boom i n w e l l s less than 50 f o o t t o 

water t h a t have been d r i l l e d by — y o u know, w i t h a p i t . 

COMMISSIONER OLSON: Right. Maybe j u s t have a 

sho r t e r phase-in time, I don't know, t h a t ' s — s i x months 

or something? I don't know. So there's some time t o s t a r t 

g e t t i n g the equipment and make some allowance f o r — 

Because I would expect you're probably r i g h t , since i t ' s 

not using a l o t of i t , there's going t o be a shortage of 

equipment, e s p e c i a l l y i f f o l k s s t a r t having the demand f o r 

d r i l l i n g . 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: Well, one of the t h i n g s t h a t 

came from the testimony of the Conoco witnesses, t h a t they 

don't n e c e s s a r i l y f o l l o w t h e i r ranking. You know, they 

have an MPD ranking, but they don't n e c e s s a r i l y f o l l o w i t 

because th e r e are other considerations. 

So i f we d i d n ' t have a phase-in, they could be 

d r i l l i n g the w e l l s t h a t are located — i n the northwest, 

they could be d r i l l i n g the w e l l s t h a t are located i n the 

deeper-to-water areas — 
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COMMISSIONER OLSON: Greater than 50 f e e t , yeah. 

CHAIRMAN FESMIRE: — 50-foot areas — 

COMMISSIONER OLSON: That's t r u e . 

CHAIRMAN FESMIRE: — wh i l e they're p r e p a r i n g — 

COMMISSIONER BAILEY: But some of the f a c t o r s 

t h a t they d i d n ' t mention were e x p i r a t i o n of leases, 

e x p i r a t i o n of — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — farmout agreements, 

those kinds of th i n g s where they do have deadlines, and 

they're not going t o get away from the 50 f e e t . So I mean, 

we have t o take i n t o account the r e a l i t y of the f a c t t h a t 

t h e i r higher p r i o r i t y has t o do w i t h deadlines, and they 

can't do what you're suggesting, j u s t go someplace else. 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: But we also heard testimony i n 

the form o f , the Mafia has got i t locked up. You know, a 

l o t of these leases are HBP, and t h a t would be a f a c t o r . 

COMMISSIONER BAILEY: But the farmout agreements 

w i l l be. 

CHAIRMAN FESMIRE: That's a good p o i n t . 

COMMISSIONER OLSON: Well, I t h i n k the only way 

you can probably address t h a t i s through the — through 

your phase-in — 

COMMISSIONER BAILEY: Uh-huh. 
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COMMISSIONER OLSON: — see what you're going 

t o — how you're going t o — 

CHAIRMAN FESMIRE: Okay — 

COMMISSIONER OLSON: — do t h a t . 

CHAIRMAN FESMIRE: — so how long a p e r i o d of 

time are we t a l k i n g ? 

COMMISSIONER OLSON: Well, i f you s t a r t t h i n k i n g 

of when t h i s r u l e i s going t o be e f f e c t i v e — 

COMMISSIONER BAILEY: That's what I was t h i n k i n g , 

I mean, because we can't even sign an order u n t i l what, 

March or A p r i l . 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: Oh, i t would be 60 days 

a f t e r — 

COMMISSIONER OLSON: And i t ' s e f f e c t i v e a f t e r 

t h a t — you know — 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER OLSON: — a f t e r i t ' s published, 

which i s even — 3 0 t o 60 days, i s n ' t i t ? 

MS. BADA: I t ' s e f f e c t i v e as the date of 

p u b l i c a t i o n , but you can always delay t h i n g s . But i t 

a c t u a l l y can be e f f e c t i v e the date of p u b l i c a t i o n . 

COMMISSIONER OLSON: When you s t a r t l o o k i n g a t 

t h a t k i n d of time lag you might say s i x months so f o l k s 

already know i t ' s coming w i t h t h a t — f o r those shallow 
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ones. And everybody here was i n — you know, i n d u s t r y 

f o l k s were i n agreement w i t h the closed loop systems less 

than 50, except maybe Mr. M u l l i n s . 

COMMISSIONER BAILEY: And Merrion. 

COMMISSIONER OLSON: And Merrion, yeah. 

CHAIRMAN FESMIRE: And Mr. Dugan. 

(Laughter) 

COMMISSIONER OLSON: But i t i s a smaller p o r t i o n 

of them. So maybe i t could be a lesser phase-in time, s i x 

months or something l i k e t h a t . I don't know. Maybe by 

January 1, 2009, or something, you know? 

COMMISSIONER BAILEY: Yeah, because t h a t gives 

them about s i x months. 

COMMISSIONER OLSON: We wouldn't be done w i t h the 

r u l e u n t i l A p r i l , maybe. 

CHAIRMAN FESMIRE: But again, we create a 

d r i l l i n g boom w i t h p i t t e d w e l l s i n less than 50 f o o t . 

COMMISSIONER OLSON: Well, t h a t ' s — i t ' s a 

p o t e n t i a l f o r t h a t . 

COMMISSIONER BAILEY: But t h a t gives them a year 

now t o do i t . 

COMMISSIONER OLSON: Uh-huh. I t ' s a c t u a l l y only 

about s i x months from when the r u l e would become e f f e c t i v e . 

I don't know, l e t ' s t h i n k about i t . I mean, 

t h a t ' s — 
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COMMISSIONER BAILEY: Yeah. But a phase-in 

p e r i o d — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — we j u s t need t o f i g u r e 

what t h a t time should be. No e a r l i e r than January of — 

COMMISSIONER OLSON: I would say, yeah, no l a t e r 

than, maybe. That's — 

CHAIRMAN FESMIRE: Couldn't we make t h a t p a r t of 

the — I mean, the exception process i s going t o be k i n d of 

— you know, a l i t t l e broader than maybe i n i t i a l l y — make 

t h a t a p o t e n t i a l f o r exception. But I s t i l l would l i k e t o 

make i t an exception, you know, because i f they're going t o 

d r i l l w i t h a p i t i n less than 50 f o o t t o water, I s t i l l 

would l i k e t o have i t as an exception — 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: — r a t h e r than j u s t a blanket 

phase-in so we avoid — you know — 

MS. BADA: But then you have the exception i n 

the r e f o r e v e r . 

COMMISSIONER BAILEY: Because t h a t doesn't go 

away. 

COMMISSIONER OLSON: Yeah. 

MS. BADA: That does not go away — 

CHAIRMAN FESMIRE: You know — 

MS. BADA: — unless you l i m i t t h a t exception f o r 
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a c e r t a i n p e r i o d of time. 

COMMISSIONER OLSON: Well, l e t ' s j u s t say s i x 

months i f t h a t ' s — you know, i f you t h i n k there's a b e t t e r 

time frame. 

CHAIRMAN FESMIRE: Six months from the date of 

the ~ 

COMMISSIONER OLSON: — e f f e c t i v e date of the 

r u l e . 

CHAIRMAN FESMIRE: — e f f e c t i v e date of t h i s 

r u l e , we — you know, OCD would grant an exception i f you 

could prove t h a t your lease was e x p i r i n g or something l i k e 

t h a t . 

What I'm t r y i n g t o avoid i s , l i k e I s a i d , t h a t 

rush t o go out and d r i l l a l l t h e i r l o c a t i o n s where i t ' s 

less than 50 f o o t t o water. 

COMMISSIONER BAILEY: Yeah, but i f you're asking 

them a l l t o come i n t o OCD f o r an approval of exception, I 

mean, r i g h t now how long i s i t t a k i n g APDs? 

CHAIRMAN FESMIRE: APDs? Well, i f i t ' s not i n 

Galisteo Basin, a week. 

COMMISSIONER BAILEY: Well, there's one over i n 

the southwest bootheel t h a t — 

CHAIRMAN FESMIRE: That's — 

COMMISSIONER BAILEY: — t h a t ' s being h e l d up. 

CHAIRMAN FESMIRE: That's a — 
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COMMISSIONER BAILEY: I mean, so what I'm saying 

i s t h a t t h i n g s get r e a l l y delayed. And i f you have a bunch 

of people g e t t i n g delayed, l e t ' s j u s t put s i x months a f t e r 

the e f f e c t i v e date. 

COMMISSIONER OLSON: That could happen, you know, 

ther e might a l l of a sudden be some f o l k s coming i n t o want 

t o d r i l l before t h a t e f f e c t i v e date, but — 

COMMISSIONER BAILEY: But you face t h a t w i t h any 

r u l e . 

COMMISSIONER OLSON: Right. I mean, the same 

t h i n g happened w i t h the p i t r u l e s of the past, when we had 

an e f f e c t i v e date i n there f o r s u b m i t t i n g , you know, 

closure plans f o r c l o s i n g these out. And then i n the 

i n t e r i m t h e r e was a l o t of heavy equipment running around 

pushing p i t s i n before they had t o meet the requirements 

then f o r , you know, closure. So i t d i d happen, so... 

COMMISSIONER BAILEY: I t happens w i t h e v e r y t h i n g . 

COMMISSIONER OLSON: I t would happen w i t h 

anything, yeah. But yeah, I hear you. Then maybe j u s t 

make a s h o r t e r , you know, time frame, j u s t — t h a t ' s a l l , 

i f you're w o r r i e d about t h a t window. You can pl a y w i t h the 

window, you know. 

CHAIRMAN FESMIRE: Okay. 

MS. BADA: Or i f you don't l i k e s i x months from 

the e f f e c t i v e date, f i g u r e out some i n between. 
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COMMISSIONER OLSON: Uh-huh. Because s i x months 

would put i t i n t o what, October maybe, something l i k e t h a t , 

you know? I don't see a whole l o t of d i f f e r e n c e between 

t h a t and the end of the year. I t gives some f o l k s time t o 

get equipment together f o r those shallower w e l l s . Six 

months — you should be able t o do something i n s i x months, 

I would t h i n k . You know, f i n d some equipment, you know? 

COMMISSIONER BAILEY: I t depends on — 

COMMISSIONER OLSON: That's t r u e . 

COMMISSIONER BAILEY: — manufacturers. 

COMMISSIONER OLSON: Right. But then a t t h a t 

p o i n t , then they could maybe come i n and ask f o r — you 

know, i f there's r e a l l y a serious problem, they could come 

i n and ask f o r an exception. So there should be less of 

them. 

COMMISSIONER BAILEY: See, what I'm t r y i n g t o do 

i s t o keep s t u f f — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — out of the o f f i c e s — 

COMMISSIONER OLSON: I know. 

COMMISSIONER BAILEY: — because t h a t backlog i s 

j u s t going t o get worse and worse and worse. I'm t r y i n g t o 

f i g u r e t o keep OCD — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — from being overwhelmed 
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w i t h paperwork — 

COMMISSIONER OLSON: I agree. 

COMMISSIONER BAILEY: — and the delays t h a t go 

w i t h volumes of paperwork. 

COMMISSIONER OLSON: I agree. 

CHAIRMAN FESMIRE: Well, anybody want t o do a 

recap on what we've agreed to? 

COMMISSIONER BAILEY: So far ? 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER BAILEY: Okay. 

COMMISSIONER OLSON: Well, l o o k i n g a t p r e t t y much 

the — where — on the — on j u s t the p i t s ? 

CHAIRMAN FESMIRE: Well, l e t ' s — 

COMMISSIONER OLSON: With the below grade tanks, 

I t h i n k we k i n d of went through — 

CHAIRMAN FESMIRE: Below grade tank issue, we've 

agreed t h a t we w i l l — the Conoco design i s acceptable, we 

w i l l make i t acceptable. The idea i s t o — 

COMMISSIONER OLSON: And allow i t by r u l e , and — 

CHAIRMAN FESMIRE: To allow i t by r u l e — 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: — and the idea i s t o provide 

i n s p e c t a b i l i t y on the s i t e s , t h a t i t ' s not n e c e s s a r i l y the 

grade — you know, the f a c t t h a t i t ' s below what would be a 

grade i s not the deciding f a c t o r on what the — the 
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i n s p e c t a b i l i t y of the s i t e s , and t o a c e r t a i n e xtent the 

a b i l i t y t o detect a leak from the bottom, w i l l be the 

important p a r t of i t . Not whether i t ' s a t ground l e v e l or 

below. 

COMMISSIONER BAILEY: I agree. 

MS. BADA: So are you okay w i t h the ones t h a t 

have g r a v e l underneath now? 

CHAIRMAN FESMIRE: As long as there's something 

under the g r a v e l t h a t allows i t t o d r a i n t o someplace where 

i t can be — 

COMMISSIONER OLSON: Because — 

CHAIRMAN FESMIRE: — detected. 

COMMISSIONER OLSON: — I b e l i e v e those were set 

up, even those ones l i k e t h a t , w i t h the l i n e r and the 

gr a v e l pad. I seem t o remember Denny working through w i t h 

f o l k s t o set those k i n d of th i n g s up, so they were 

e s s e n t i a l l y an approved mechanism by — 

MS. BADA: So they were — 

COMMISSIONER OLSON: — the working — 

MS. BADA: — a l i n e r w i t h g r a v e l on top of them? 

COMMISSIONER OLSON: I t was a l i n e r w i t h some 

gr a v e l on top, because they j u s t d i d n ' t want moisture t o be 

i n d i r e c t contact w i t h the tank, t h a t was the idea. But 

t h a t would be f o r the p r e - e x i s t i n g systems l i k e t h a t . Or 

i t ' s an i n c e n t i v e f o r f o l k s t o , you know, do more of the 
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systems l i k e Conoco — 

MS. BADA: So on the f u t u r e then i t would be the 

ConocoPhillips design or — 

COMMISSIONER OLSON: Right, where you can 

a c t u a l l y — 

MS. BADA: — on secondary containment? 

COMMISSIONER OLSON: Right — 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER OLSON: — where you can a c t u a l l y 

p h y s i c a l l y see — inspect under the tank. 

CHAIRMAN FESMIRE: Or determine i f i t ' s got a 

leak. 

COMMISSIONER OLSON: Right, you have some way t o 

v i s u a l l y determine t h a t — which could be a double-bottom 

tank t o o, i f you want t o go t h a t way. 

CHAIRMAN FESMIRE: The 100-mile r a d i u s — 

COMMISSIONER OLSON: The 100-mile r a d i u s i s — 

COMMISSIONER BAILEY: Throw i t out. 

COMMISSIONER OLSON: — i s out. 

CHAIRMAN FESMIRE: — i s out. 

(Laughter) 

CHAIRMAN FESMIRE: Let the record r e f l e c t t h a t 

counsel drew a f i n g e r across her t h r o a t . 

COMMISSIONER OLSON: And so then we'd look a t the 

— f o l l o w i n g the D i v i s i o n proposal on what's less than 50 
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f e e t t o groundwater f o r the closed loop systems. And then 

between 50 and 100 f e e t t o groundwater we would a l l o w the 

p i t s t o be buried i n place — not deep trenc h b u r i a l ; 

tacos, I guess — i f they meet the same c r i t e r i a t h a t we 

have f o r the landfarms, which i s 500 — 

MS. BADA: So you want the small landfarm 

c r i t e r i a ? 

COMMISSIONER OLSON: Yeah — 

MS. BADA: Okay. 

COMMISSIONER OLSON: — which would be — 

CHAIRMAN FESMIRE: Small landfarm c r i t e r i a w i t h 

respect t o c h l o r i d e s i s the same as the — 

COMMISSIONER OLSON: I t h i n k i t ' s the same as the 

lar g e commercial ones, yeah. 

MS. BADA: I thought there was a d i f f e r e n c e , 

r i g h t . For the large ones there's the 1000, and then 

there's the 500, 1000 i f i t ' s over — 

COMMISSIONER OLSON: I t ' s — yeah, i f — 

MS. BADA: Okay. 

COMMISSIONER OLSON: — i t ' s 500 i f i t ' s between 

50 and 100 f e e t t o groundwater — 

MS. BADA: Okay. 

COMMISSIONER OLSON: — and then over 100 f e e t t o 

groundwater, i t would be 1000. I t h i n k t h a t ' s k i n d of 

where we — And then have an allowance t o — w e ' l l have t o 
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create a s e c t i o n f o r c a v i t a t i o n and a l l o w i n g those over 50 

f e e t t o groundwater and then a l l o w i n g , you know, them t o 

make a demonstration i f they're less than 50 f e e t t o 

groundwater, t h a t i t somehow i s p r o t e c t i v e of — 

MS. BADA: Okay, may be able t o do those, j u s t 

the s i t i n g c r i t e r i a . 

COMMISSIONER OLSON: Right. So they'd probably 

have t o submit something j u s t t o make — as a guarantee 

t h a t i t ' s going t o be p r o t e c t i v e of groundwater, make a 

demonstration of some s o r t . 

MS. BADA: Did you want an exception f o r p i t s i f 

they come i n — the hearing-type exception? 

COMMISSIONER OLSON: For t h i n g s i n general? 

MS. BADA: No, f o r p i t s . I f they don't meet 

these c r i t e r i a , would you want another type of an exception 

where they come i n and show t h a t i t ' s p r o t e c t i v e of 

groundwater and have a l i s t of c r i t e r i a t h a t you can 

evaluate? 

CHAIRMAN FESMIRE: I t h i n k so. 

COMMISSIONER BAILEY: Uh-huh — 

MS. BADA: Okay — 

COMMISSIONER BAILEY: — uh-huh, I t h i n k 

t h ey're — 

MS. BADA: — you know, land use w i t h i n the area, 

depth t o groundwater — 
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COMMISSIONER OLSON: Uh-huh. 

MS. BADA: — distance t o dis p o s a l f a c i l i t i e s , 

those type of t h i n g s . 

COMMISSIONER BAILEY: No, f o r g e t distance t o — 

COMMISSIONER OLSON: I don't t h i n k distance — 

COMMISSIONER BAILEY: — dis p o s a l f a c i l i t i e s , 

t h a t ' s no longer a f a c t o r — 

MS. BADA: No, but I — 

COMMISSIONER OLSON: That's not a f a c t o r . 

MS. BADA: — mean, i n the exception — 

COMMISSIONER BAILEY: That's s t i l l — 

MS. BADA: S t i l l — 

COMMISSIONER BAILEY: — no longer a f a c t o r . 

MS. BADA: Okay. 

COMMISSIONER OLSON: No. I guess the other t h i n g 

I was wondering, though, was whether even i n the over 100 

f e e t t o groundwater, would you s t i l l a l l o w the b u r r i t o , 

then, f o r even an intermediate l e v e l of contamination? 

Because I was t h i n k i n g t h a t you could allow what Dr. Thomas 

was saying, use the l e a c h a b i l i t y l e v e l s and say y o u ' l l 

a l l o w up t o , you know, 250 mi l l i g r a m s per l i t e r by 

leachate, which i s 5000 c h l o r i d e s , i n a b u r r i t o above 100 

f e e t t o groundwater. Or do you j u s t — 

CHAIRMAN FESMIRE: I'm not i n c l i n e d t o do t h a t , 

B i l l . 
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COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: That seems l i k e — 

COMMISSIONER OLSON: — we're c r e a t i n g too much? 

CHAIRMAN FESMIRE: Well, i f i t ' s a waste t h a t you 

can dispose of on the surface, t h a t we have determined i s a 

safe l e v e l t o dispose of on the surface, we ought t o be 

able t o use t h a t . More than t h a t , you know, i t ' s — i t 

represents — I t h i n k the evidence shows t h a t i t represents 

a r i s k t h a t ' s , you know, not acceptable, t h a t i t needs t o 

be dug and hauled. 

COMMISSIONER BAILEY: Except l i k e i n the 

southeast where there's no groundwater. You know, those 

areas where — 

CHAIRMAN FESMIRE: Oh, you mean the — 

COMMISSIONER OLSON: The potash area — 

COMMISSIONER BAILEY: Yeah, and those areas where 

we've allowed — 

COMMISSIONER OLSON: Right — 

COMMISSIONER BAILEY: — u n l i n e d p i t s — 

COMMISSIONER OLSON: — t h e r e are — 

COMMISSIONER BAILEY: — f o r the l a s t s e veral 

years — 

COMMISSIONER OLSON: Yeah, uh-huh. 

COMMISSIONER BAILEY: — you know, or where the 

l a n d f i l l s are now. 
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COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: I don't want t o , you know — I 

see — you know, or t o background l e v e l s might be 

acceptable. But other than t h a t , I don't want t o get an — 

COMMISSIONER OLSON: But you're not going t o — 

CHAIRMAN FESMIRE: — exception — 

COMMISSIONER OLSON: — f i n d c h l o r i d e a t t h a t 

k i n d of background l e v e l s , j u s t i n the s o i l s . 

CHAIRMAN FESMIRE: I n the potash area you w i l l . 

COMMISSIONER OLSON: I n the groundwater you w i l l , 

but not i n the s o i l s , I don't t h i n k y o u ' l l see t h a t k i n d 

of — 

COMMISSIONER BAILEY: Right. 

CHAIRMAN FESMIRE: Well — 

COMMISSIONER OLSON: — c h l o r i d e l e v e l s . Because 

I was k i n d of looking along the l i n e s o f , even OCD 

acknowledged — which I am — ki n d of l i k e t h e i r numbers 

they came up w i t h . They s t i l l seem p r e t t y h i g h when you 

can allow up t o 100,000 c h l o r i d e s i n a b u r r i t o , j u s t seemed 

— because the — admittedly, the l i n e r a t some p o i n t — I 

t h i n k everybody agrees, a t some p o i n t i n time the l i n e r i s 

going t o be gone — 

CHAIRMAN FESMIRE: Right — 

COMMISSIONER OLSON: — you know? 

CHAIRMAN FESMIRE: ~ and — 
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COMMISSIONER OLSON: And I was t h i n k i n g of i t 

along the l i n e s t h a t i f you l e f t 200 — i f you allowed a 

maximum of 5000 c h l o r i d e s t o be i n the b u r r i t o , by the 

l e a c h a b i l i t y i t shouldn't be — i t should be below 

standards. And t h a t ' s over 100 f e e t — only allowed over 

100 f e e t t o groundwater. There wouldn't be any b u r r i t o s 

between 50 and 100. I was k i n d of t h i n k i n g a concept l i k e 

t h a t --

CHAIRMAN FESMIRE: Well — 

COMMISSIONER OLSON: — which would a l l o w some 

p o t e n t i a l b u r i a l i n the southeast, you know. 

CHAIRMAN FESMIRE: — my idea i s t h a t a t some 

p o i n t even the h i g h l y contaminated water i s going t o be 

flu s h e d out, you know, eve n t u a l l y — you know, i f the s a l t 

content of the s o i l s i s not such t h a t i t ' s c o n t i n u i n g t o 

add t o the contamination l e v e l of the water, you know, 

e v e n t u a l l y i t w i l l be cleaned up. 

COMMISSIONER BAILEY: No, i t won't. Connate 

water i s not going t o clean up. 

CHAIRMAN FESMIRE: Well, I'm t h i n k i n g about the 

potash area. I t ' s not being contaminated by the leaching 

from surface? 

COMMISSIONER BAILEY: Possibly yes, but the 

connate water i n those areas — 

COMMISSIONER OLSON: — i s already — 
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COMMISSIONER BAILEY: — i s already — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — 100,000. That's not 

going t o clean up. 

COMMISSIONER OLSON: Uh-huh. I mean, some of 

i t ' s the connate water, and then also you've got t he 

problems w i t h the potash mines t h a t c o n t r i b u t e d t o i t w i t h 

a l l the discharges t o the playas out t h e r e t o o , you know? 

COMMISSIONER BAILEY: There's some water t h a t i s 

not ever going t o be b e n e f i c i a l l y used. 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Boy, I hate t o admit t h a t . 

COMMISSIONER OLSON: Well, t h a t l e v e l i s going up 

over what i t used t o be, because r i g h t now, l o o k i n g a t — 

e s p e c i a l l y what Sandoval County i s doing w i t h those w e l l s 

they're d r i l l i n g out there by the Rio Puerco, they're 

l o o k i n g a t — they're subverting the State Engineer 

requirements, because they're going from deep water, and so 

they don't t e c h n i c a l l y need permits when the water q u a l i t y 

i s up around — 

CHAIRMAN FESMIRE: T h i r t y ? 

COMMISSIONER OLSON: No, I t h i n k i t ' s — i t ' s not 

q u i t e t h a t bad. I t h i n k i t ' s around 17,000 TDS or 

something l i k e t h a t . I t ' s p r e t t y high. But they're 

d r i l l i n g 6000-foot-deep water w e l l s t h a t produce huge 
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volumes, a t l e a s t i n i t i a l l y , so... 

And now — so you s t a r t l o o k i n g a t t h a t , and 

Alamogordo i s going the same way now too, look a t i t using 

water w e l l above 10,000 TDS. So the 10,000 l e v e l t h a t ' s 

been set out by Steve Reynolds i n the past i s probably not 

as accurate as i t i s today, as t o what's usable, because 

you can t r e a t i t w i t h reverse osmosis. 

Costs are s t a r t i n g t o get — r i g h t now, the costs 

are s t a r t i n g t o get where i t ' s g e t t i n g t o be economical t o 

look a t f o r long-term supplies. There's a l o t of i t , 

you've j u s t got t o t r e a t i t . 

COMMISSIONER BAILEY: So i f we j u s t c a l l i t 

b e n e f i c i a l use, r a t h e r — as determined by the State 

Engineer, r a t h e r than put a 10,000 TDS on i t — 

COMMISSIONER OLSON: I t ' s s t i l l i n existence 

today, though, I mean using the WQCC regs and every place 

el s e . To be co n s i s t e n t , you probably would s t i l l need t o 

keep i t a t 10,000 j u s t as a consistency. 

MS. BADA: That's s t i l l i n your regs, and i t 

wasn't a subject of the hearing. 

COMMISSIONER OLSON: Yeah, and i t would set out a 

few t h i n g s l i k e the 3221.D and the exceptions t h a t were 

done back i n the l a t e 1980s on how you get an exception t o 

3221. I t s p e c i f i c a l l y referenced the 10,000 TDS — 

COMMISSIONER BAILEY: That's r i g h t . 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4982 

COMMISSIONER OLSON: — waters from the 

determinations by Steve Reynolds, so... I mean, I don't 

t h i n k you can get away w i t h t h a t . I'm j u s t k i n d of 

throwing out — j u s t kind of making a statement t h a t i t ' s 

not r e a l l y — i t ' s probably going t o have t o go away 

sometime i n the f u t u r e here. But i t would have be — get 

changed co n c u r r e n t l y through the WQCC and through OCD so 

everybody's — 

COMMISSIONER BAILEY: But i n the meantime — 

COMMISSIONER OLSON: — c o n s i s t e n t . 

COMMISSIONER BAILEY: -- there's no reason f o r 

dig-and-haul, or even the deep trench, when i t ' s already so 

s a l t y t h a t i t ' s not — 

COMMISSIONER OLSON: Well, see, some of those 

areas, though, there i s p r o t e c t a b l e water. L i k e we've got 

some a t the WIPP s i t e where there's a c t u a l l y — there's 

shallow p r o t e c t a b l e water out there. And so I ' d r a t h e r do 

i t through — I ' l l give them an allowance f o r j u s t the 

o v e r a l l exceptions i f they can show the area i s okay, you 

know? 

CHAIRMAN FESMIRE: Even t h a t should be done 

through a s p e c i f i c exception, r i g h t ? 

COMMISSIONER OLSON: I don't know i f i t should be 

a s p e c i f i c one or i f t h a t should be one where they have t o 

come i n and make a demonstration, you know? 
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CHAIRMAN FESMIRE: Well, t h a t ' s what I mean by — 

COMMISSIONER OLSON: Okay. 

CHAIRMAN FESMIRE: — s p e c i f i c , i s — 

COMMISSIONER BAILEY: So t h a t i f they come i n and 

show t h a t there's no b e n e f i c i a l water, then they could 

leave i t i n place? 

COMMISSIONER OLSON: Right, there's not 

pr o t e c t a b l e water — 

COMMISSIONER BAILEY: No p r o t e c t a b l e water, yeah. 

MS. BADA: How do we define i t ? Do we say f r e s h 

water? 

CHAIRMAN FESMIRE: We can — 

COMMISSIONER OLSON: I s n ' t t h a t water of no 

foreseeable present or --

MS. BADA: Yeah — 

COMMISSIONER OLSON: — foreseeable f u t u r e use — 

MS. BADA: — what you want? 

COMMISSIONER OLSON: — I don't know. 

CHAIRMAN FESMIRE: We need t o be c o n s i s t e n t . 

COMMISSIONER OLSON: But t h a t ' s the language 

t h a t ' s been used f o r — ^ 

MS. BADA: Forever. 

COMMISSIONER OLSON: — you know, 40-some years 

now. 

MS. BADA: Look at your r u l e r e a l quick. 
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COMMISSIONER OLSON: Yeah, I agree, t h e r e needs 

t o be allowance f o r exceptions and f o r those k i n d of 

circumstances. 

MS. BADA: Yeah, and you t a l k about f r e s h — 

CHAIRMAN FESMIRE: Okay. And such basics as no 

unl i n e d p i t s . 

COMMISSIONER OLSON: So you don't want t o even 

look a t the idea of b u r r i t o s over — 

CHAIRMAN FESMIRE: Oh, I'm so r r y , I d i d n ' t mean 

t o — I d i d n ' t r e a l i z e you were — 

COMMISSIONER OLSON: We're f i n i s h e d what t h a t 

p a r t , yeah. That's what I was t h i n k i n g o r i g i n a l l y , was 

using t h a t concept of the l e a c h a b i l i t y . You could say, 

Okay, w e l l , you can make some allowance f o r i f you're 5000 

c h l o r i d e s or le s s , do a b u r r i t o , so the r e would be l i k e a 

staggered-type approach. 

But you're t h i n k i n g more along the l i n e s of 

saying i f i t ' s — i f you can leave i t a t surface, then — 

COMMISSIONER BAILEY: — taco i s good enough. 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: I f you can leave i t . 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: I'm not sure you guys have 

convinced me t h a t i t should be l e f t . 

COMMISSIONER OLSON: Uh-huh. Oh, you mean i f 
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i t ' s — you mean f o r the thousand and the f i v e — 

CHAIRMAN FESMIRE: No — 

COMMISSIONER OLSON: Oh, f o r — you're t a l k i n g 

about the higher levels? 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER BAILEY: Right. 

CHAIRMAN FESMIRE: The 500 and 1000 I — 

COMMISSIONER OLSON: Yeah. 

CHAIRMAN FESMIRE: — I agree w i t h . 

COMMISSIONER OLSON: Okay. 

CHAIRMAN FESMIRE: I t ' s the other s t u f f t h a t 

w e ' l l probably have t o t a l k some more about. But again, 

we're l o o k i n g a t a very small percentage of — 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: — of the w e l l l o c a t i o n s t h a t 

we're t a l k i n g about. 

MS. BADA: I would j u s t say, you know, t h i n k 

about i t , and t h i n k about i f you allowed i t , which c r i t e r i a 

would you want them t o demonstrate? Because you would need 

c r i t e r i a f o r an exception. 

COMMISSIONER OLSON: Because then e s s e n t i a l l y 

you're j u s t t a l k i n g about leaving the taco systems, and 

t h a t way they wouldn't even have t o sample underneath the 

l i n e r s , would they? 

CHAIRMAN FESMIRE: Oh, the idea being t h a t — you 
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know, i f the m a t e r i a l i s , f o r lack of a b e t t e r word, safe 

t o leave, i t doesn't matter whether the l i n e r i s t h e r e or 

not. Right? Once i t ' s been s t a b i l i z e d and t e s t e d — 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: — i f i t ' s safe t o leave, you 

know, we're — anything t h a t needs a l i n e r , we don't want 

l e f t . You know, and the l i n e r i s there j u s t t o prevent, 

and before i t ' s s t a b i l i z e d , t o prevent the concentrations 

and the problems t h a t we would have. That's my — my way 

of t h i n k i n g . 

COMMISSIONER BAILEY: So we would have no deep-

tr e n c h b u r i a l s ? 

CHAIRMAN FESMIRE: That's what I'm t h i n k i n g . 

COMMISSIONER OLSON: Okay, I ' l l t h i n k about t h a t . 

COMMISSIONER BAILEY: Let's m u l l t h a t one over. 

COMMISSIONER OLSON: I want t o t h i n k about t h a t , 

because I was t h i n k i n g along the l i n e s of — you know, 

because the D i v i s i o n was saying, Well, okay, the — i n 

t h e i r modeling — t h a t ' s the t r i c k y p a r t , because th e r e i s 

evidence t h a t ' s i n the record saying, w e l l , you can do 

deep-trench b u r i a l i n some circumstances. The key i s , what 

l e v e l s do you use f o r , you know, a l l o w i n g m a t e r i a l t o stay 

i n place? I d i d n ' t l i k e the l e v e l s t h a t they were coming 

up w i t h . 

And a c t u a l l y once I get down t o Dr. Stephens' 
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modeling, I get back t o the same — t h a t ' s when I got t o — 

t h a t ' s why I was asking t h a t — questions of Dr. Thomas, 

because I got t o t h i s — and Dr. Stephens, because a l l of a 

sudden I was s t a r t i n g t o see t h a t the numbers he 1s 

proposing as a l e a c h a b i l i t y l e v e l of 250 i s the same number 

t h a t you come up w i t h i n Dr. Stephens' modeling i f you use 

the e f f e c t i v e 10-foot mixing zone. You get — With h i s , 

you get 2 60, versus using 250 as the l e a c h a b i l i t y l e v e l . 

So t h a t was ki n d of a strange coincidence t h a t 

you're g e t t i n g the same number coming out of h i s modeling 

as i t comes — now, I consider t h a t p r e t t y conservative — 

versus the leachate, you know? 

So there would — there'd be — would be a case 

then, but i t wouldn't allow f o r some b u r i a l , but i t would 

be a t a maximum of 5000 c h l o r i d e s . 

COMMISSIONER BAILEY: But a l l of t h a t modeling 

was 50 f e e t t o water. 

COMMISSIONER OLSON: Right, but then Dr. Stephens 

s a i d a t the same time, the only d i f f e r e n c e i t makes i s i f 

you increase the depth t o groundwater, i t ' s j u s t i n c r e a s i n g 

the time t h a t i t takes t o get th e r e , but i t w i l l s t i l l get 

th e r e , i s what he said. 

COMMISSIONER BAILEY: And Hansen showed 1100 

years or 1500 years — 

COMMISSIONER OLSON: Well, you're l o o k i n g — 
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yeah, Dr. Neeper was t a l k i n g about less years. But I don't 

t h i n k t h a t ' s — you s t a r t — a l l t h i s competing modeling, 

i t gets — t h a t ' s a tough t h i n g t o s o r t out. And I've 

never been r e a l confident of the VADSAT modeling because 

I've seen i t used i n some circumstances where they s a i d 

t h e r e wasn't going t o be a problem, and then they d e l i n e a t e 

the contamination of t h a t groundwater contamination. 

So I'm not a r e a l fan of modeling t h a t hasn't 

been v e r i f i e d w i t h the r e a l - w o r l d data, you know? — 

COMMISSIONER BAILEY: Yup. 

COMMISSIONER OLSON: — because i t ' s j u s t t h a t , 

i t ' s j u s t being a t t h a t p o i n t , i t ' s a theory and i t ' s not 

always borne out by the f a c t s . And you have t o c a l i b r a t e 

the models w i t h a c t u a l f i e l d data t o show t h a t i t ' s 

a c t u a l l y working. 

You may come back a t t h a t p o i n t — and Phelps 

Dodge has been going through t h i s a l o t w i t h a l l the 

modeling t h a t goes out there, and t h a t ' s been a b i g p o i n t 

t h a t goes on, t h e y ' l l s t a r t t r y i n g t o c a l i b r a t e some of 

t h i s s t u f f j u s t i n terms of the cover models t h a t they're 

using f o r s o i l covers on the t a i l i n g s , and they have t o 

r e c a l i b r a t e those models, and they might throw a model out 

and s t a r t using a d i f f e r e n t model t h a t might work b e t t e r 

w i t h the data. And i t ' s one of those t h i n g s t h a t the r e a l 

data i s much more convincing, you know, than a model. 
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COMMISSIONER BAILEY: So i f we have groundwater 

at 3 00 f e e t , which i s not unusual i n the southeast — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — we have a 14,000-foot 

w e l l , what are they going t o do? Groundwater i s deep, 

connate water i s unusable. Let's c a l l i t — what? 80,000? 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: Why can't they j u s t leave 

i t i n place? 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: Not going t o h u r t anything. 

COMMISSIONER OLSON: Well, i t would be — the 

d i f f e r e n c e would be leaving i t i n place versus the b u r r i t o . 

I s t i l l l i k e the 5000. Give them a l i t t l e b i t of 

f l e x i b i l i t y . Say, Okay, w e l l , here's some higher l e v e l s 

t h a t you'd be allowed. But then other than t h a t — f o r 

something l i k e t h a t would be an exception I would look a t , 

you know? That they would have t o then submit i t f o r an 

a c t u a l demonstrated exception, versus exception by r u l e . 

CHAIRMAN FESMIRE: This i s something t h a t w e ' l l 

probably have t o t a l k about some more, because I'm not 

comfortable w i t h the concept yet — 

COMMISSIONER OLSON: Okay. 

CHAIRMAN FESMIRE: — so i t ' s probably one area 

t h a t w e ' l l have t o look i n t o , you know, i n d e t a i l l a t e r . I 
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do t h i n k i t represents a very small percentage of the — 

COMMISSIONER OLSON: I agree, because I was 

t h i n k i n g f o r southeastern New Mexico, the places — over 

100 f e e t t o groundwater down the r e , a l o t of the O g a l l a l a , 

except once you get up nor t h of Tatum, i s less than 100 

f e e t t o groundwater. Or you get towards the edge of the 

Cap, then i t ' s deeper up there, you know, i t ' s more i n the 

range of 150 f e e t or something. So the r e are scenarios 

where they would have a l i t t l e b i t more of an allowance f o r 

some higher l e v e l s . 

I guess the concern would be i f you s t a r t l o o k i n g 

a t somebody wanting t o do a r e a l l y l a r g e deep-trench 

b u r i a l , you have get a l l t h a t waste down t o 5000, and then 

i t seems l i k e you're def e a t i n g the purpose. Now you're 

making j u s t a huge volume of waste over what you s t a r t e d 

from, you know. Really need t o t h i n k about t h a t some more. 

CHAIRMAN FESMIRE: And review the t r a n s c r i p t and 

the — 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: — testimony on i t . Okay. 

But we are t h i n k i n g along the l i n e s t h a t — no 

un l i n e d p i t s — 

COMMISSIONER OLSON: Right, f o r p r o d u c t i o n p i t s . 

Or j u s t i n general? 

CHAIRMAN FESMIRE: I n general — 
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COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: — what I as t h i n k i n g . 

COMMISSIONER OLSON: Right, I agree. 

CHAIRMAN FESMIRE: You know, dig-and-haul, w i t h 

procedures f o r exceptions i n places where i t doesn't make 

sense. 

COMMISSIONER BAILEY: You're l o o k i n g a t i t t h i s 

s i d e , I'm lo o k i n g a t i t t h i s side. You're seeing dig-and-

haul as the primary w i t h exceptions, and I'm seeing i t as 

the exception i s dig-and-haul. So i t ' s j u s t — 

COMMISSIONER OLSON: Well, I t h i n k i n the 

southeast, though, I would see l i k e — e s p e c i a l l y i f you 

get less than 100 f e e t t o groundwater, I t h i n k a l o t of 

t h a t i s more dig-and-haul, you know? 

COMMISSIONER BAILEY: Yeah. Well, I t h i n k we're 

a l l agreed because — 

COMMISSIONER OLSON: Right, but there's other 

areas down there — 

COMMISSIONER BAILEY: Yeah. 

COMMISSIONER OLSON: — I agree, t h a t — and how 

do you address that? I agree i t ' s probably a smaller 

percentage of those areas than — the areas t h a t are less 

than 100 f e e t t o groundwater are some p r e t t y b i g areas down 

i n the southeastern p a r t of the s t a t e , you know? But 

there's others too t h a t are not. 
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COMMISSIONER BAILEY: Just so long as we see t h a t 

t here are — 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: — possible exceptions. A way 

t o do i t i f i t ' s — 

COMMISSIONER BAILEY: Yeah, we can e i t h e r have 

dig-and-haul as primary w i t h a l o t of exceptions, or have 

a l l of our c r i t e r i a , and dig-and-haul i s the exception. 

CHAIRMAN FESMIRE: I'm going t o vote the former. 

COMMISSIONER OLSON: See, I was k i n d of t h i n k i n g 

along the l i n e s of — w e l l , t h a t ' s what I had f i r s t thought 

of i t , was saying, Okay, there's k i n d of a p r o h i b i t i o n on, 

you know, the b u r i a l w i t h these exceptions. That's k i n d of 

the way I was s t i l l t h i n k i n g of i t the way he's t h i n k i n g of 

i t too. So t h a t makes i t — 

COMMISSIONER BAILEY: I t a l l — 

COMMISSIONER OLSON: I t a l l ends up — 

COMMISSIONER BAILEY: — winds down — 

COMMISSIONER OLSON: — being the same t h i n g , I 

agree. 

yes. 

COMMISSIONER BAILEY: — being the same t h i n g , 

CHAIRMAN FESMIRE: And I see your argument up i n 

the northwest. You know, there may be a s i g n i f i c a n t number 

up t h e r e t h a t would end up being exceptions. 
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COMMISSIONER BAILEY: So we have exceptions i n 

the r u l e and we're a l l down — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — t o the same outcome 

anyway. 

COMMISSIONER OLSON: Because I agree, my bigger 

problem i s the southeast, I've seen so many areas down 

th e r e j u s t trashed w i t h the s a l t s , you know. And more of 

t h a t ' s — because, you know — i t ' s so funny, when I was 

here and f o l k s saying, Here, w e l l , we're doing t h i s — you 

know, the b u r r i t o system now. And I was l i k e , Well, t h a t ' s 

r e a l l y recent, t h a t ' s only happened i n the l a s t couple 

years, because — 

CHAIRMAN FESMIRE: Since I've been here. 

COMMISSIONER OLSON: Yeah, because a c t u a l l y when 

I l e f t I could only t h i n k of 81 or so t h a t had been done 

t h a t way when I l e f t — 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER OLSON: — here i n 2 004, so — 

CHAIRMAN FESMIRE: Yates was s t a r t i n g t o do a l o t 

of t h e , though. 

COMMISSIONER OLSON: Right. And so t h a t ' s a r e a l 

new t h i n g now, so i t ' s — But there are so many ol d e r s i t e s 

out t h e r e , you j u s t go out there on t h a t pad — and p a r t of 

i t , you know, i s c a l i c h e too, but then between the c a l i c h e 
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and the s a l t s , you know, nothing i s growing on t h a t pad 

ever. There's some of those t h a t have been s i t t i n g t h e r e 

f o r 50 years and there's s t i l l nothing on the pad except 

f o r a couple tumbleweeds or something, t h a t ' s about i t , you 

know? 

CHAIRMAN FESMIRE: What about re-vegetation? 

COMMISSIONER OLSON: That's what I was j u s t — 

leads r i g h t i n t o — 

(Laughter) 

COMMISSIONER BAILEY: What a nice segue. 

The cumulative e f f e c t s t h a t the p u b l i c sees has 

nothing t o do w i t h depth t o water and whether or not 

they're buried. What they see i s — 

CHAIRMAN FESMIRE: — i s a bare spot. 

COMMISSIONER BAILEY: — a bare spot — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — t h a t has so many years 

of no ve g e t a t i o n , a road leading t o i t , and j u s t a b s o l u t e l y 

destroyed range land or whatever. So i f there's a concern 

about cumulative e f f e c t s , i n my mind i t ' s got t o be taken 

i n t o s o i l cover and re-vegetation. 

And since we already threshed out w i t h a l l of the 

experts what re-vegetation should look l i k e a t landfarms, 

i t seems t o me we should use the same c r i t e r i a t h a t we used 

f o r landfarms. 
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COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: I agree w i t h you, Jami. 

COMMISSIONER BAILEY: So Cheryl can put t h a t 

t ogether. 

As f a r as s o i l cover, we need t o be sure t h a t 

t h e r e i s s u f f i c i e n t s o i l cover t h a t we can a c t u a l l y have 

growing p l a n t s w i t h a r o o t i n g — 

MS. BADA: Are you okay — 

COMMISSIONER BAILEY: — l e v e l . 

MS. BADA: — w i t h the proposed f o u r f o o t ? 

COMMISSIONER OLSON: Well, I t h i n k everybody was 

i n agreement w i t h the four f o o t — 

COMMISSIONER BAILEY: Yeah. 

COMMISSIONER OLSON: — i t was j u s t a matter o f 

what you do a t the surface. 

COMMISSIONER BAILEY: Right. 

MS. BADA: The other issue was, how much time do 

you want t o give them? 

COMMISSIONER BAILEY: Well, we need a time l i m i t 

on when they have t o begin t h e i r r e - v e g e t a t i o n , and we have 

t o give a time l i m i t on when they are f r e e of o b l i g a t i o n . 

COMMISSIONER OLSON: I thought the one t h a t made 

more sense was, the two successive growing seasons doesn't 

mean i t ' s two years i n a row, i t means — 

COMMISSIONER BAILEY: No. 
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COMMISSIONER OLSON: — once you get i t 

e s t a b l i s h e d you have two consecutive — 

COMMISSIONER BAILEY: But they need t o — 

COMMISSIONER OLSON: — seasons. 

COMMISSIONER BAILEY: — begin t h a t — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — re - v e g e t a t i o n — 

COMMISSIONER OLSON: That's r i g h t . 

COMMISSIONER BAILEY: — by the next growing 

season a f t e r closure — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — of the p i t . 

CHAIRMAN FESMIRE: And they're not released u n t i l 

they've had two successive, successful growing seasons. 

COMMISSIONER BAILEY: Right, r i g h t , but — 

COMMISSIONER OLSON: I f i t took them two years — 

COMMISSIONER BAILEY: — when they — 

COMMISSIONER OLSON: I f i t took them two years t o 

get a successful t h i n g done, and i t might be f o u r years 

u n t i l they're r e a l l y out of i t . 

COMMISSIONER BAILEY: But they have t o begin 

i t ~ 

COMMISSIONER OLSON: They have t o begin i t , 

r i g h t . 

COMMISSIONER BAILEY: — by the next growing 
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season. 

COMMISSIONER OLSON: Right. 

MS. BADA: So you b a s i c a l l y want f o u r years t o 

succeed — 

CHAIRMAN FESMIRE: No. 

COMMISSIONER OLSON: No. 

MS. BADA: — t o — 

COMMISSIONER OLSON: Just a time frame f o r when 

they s t a r t . 

CHAIRMAN FESMIRE: Yeah, begin i t the next 

growing season, and then released a f t e r two successive — 

MS. BADA: Do you want t o give them 10 years? 

That's what I'm saying, do you want t o have — 

CHAIRMAN FESMIRE: I f they want t o draw i t out — 

You know, the a l t e r n a t i v e i s , they're released when they 

have been successful f o r two growing seasons i n a row. 

COMMISSIONER BAILEY: There i s t h a t — 

COMMISSIONER OLSON: Well — Yeah. 

COMMISSIONER BAILEY: — p r o v i s i o n t h a t they 

don't have t o re-seed t h a t second year i f i t i s i n a 

drought c o n d i t i o n . 

COMMISSIONER OLSON: That could be one way t o do 

i t . 

COMMISSIONER BAILEY: I l i k e d t h a t language, 

because i t took i n t o account the f a c t t h a t t h e r e are going 
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t o be some bad years t h a t you're j u s t not going t o be able 

t o do i t , and you're throwing money away and throwing seed 

t o the b i r d s . So I l i k e d t h a t language t h a t was i n t h a t 

d r a f t t h a t I proposed. 

MS. BADA: I was j u s t wondering, i f you don't put 

a time l i m i t they could take 15 years. Do you want i t 

t h e r e f o r 15 years? 

COMMISSIONER OLSON: No, but then you have 

something more along the l i n e s of what Jami s a i d . You may 

have t o keep re-seeding them. So there i s an i n c e n t i v e f o r 

them — 

COMMISSIONER BAILEY: Uh-huh. 

COMMISSIONER OLSON: — t o get out of t h e r e , 

because they're spending by having t o re-seed each year — 

COMMISSIONER BAILEY: Uh-huh. 

COMMISSIONER OLSON: — e s s e n t i a l l y . 

CHAIRMAN FESMIRE: Or — Well, again we get i n t o 

the drought problem. I was going t o say, they have t o r e -

seed every year beginning the f i r s t growing season a f t e r 

c l o s u r e , but then, you know — 

COMMISSIONER BAILEY: But an exception f o r 

drought. 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER BAILEY: Yeah, I l i k e t h a t language, 

yes. That works. 
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MS. BADA: Because d i d n ' t Dr. Buchanan say i f 

they don't a c t u a l l y succeed w i t h i n f o u r or f i v e years, they 

probably — 

CHAIRMAN FESMIRE: They should s t a r t over. 

COMMISSIONER OLSON: They should — r i g h t . 

COMMISSIONER BAILEY: Yeah, they need t o r e - r i p 

i t , because c l e a r l y they have not — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — provided a good growing 

medium. 

COMMISSIONER OLSON: Which i s e n t i r e l y p o s s i b l e . 

MS. BADA: Right. 

COMMISSIONER BAILEY: And then the i n t e r i m 

reclamation, instead of w a i t i n g u n t i l the f i n a l 

r eclamation, I t h i n k t h a t i s also important f o r p u b l i c 

per c e p t i o n of what's going on there. And a l l of those 

photographs t h a t we saw from ConocoPhillips showed — 

MS. BADA: — they do i n t e r i m on a pad, though, 

or — 

CHAIRMAN FESMIRE: Yeah — 

MS. BADA: — a p i t — 

COMMISSIONER BAILEY: They reduce i t down t o — 

COMMISSIONER OLSON: They a c t u a l l y r i p i t and do 

a — 

COMMISSIONER BAILEY: — what's necessary. 
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MS. BADA: We're not t a l k i n g — 

COMMISSIONER OLSON: — and r i p i t . 

MS. BADA: — about the whole d r i l l i n g pads i n 

t h i s r u l e , we're only t a l k i n g about the p i t s and the d r y i n g 

pads. 

COMMISSIONER BAILEY: No, we're not. We're also 

t a l k i n g about the roads t h a t are r e q u i r e d , a l l of t h a t 

e x t r a — 

MS. BADA: That wouldn't f a l l under t h i s r u l e — 

COMMISSIONER BAILEY: Yes, i t would, because i t ' s 

the closed loop system. When you r e q u i r e — 

MS. BADA: You could — 

COMMISSIONER BAILEY: — the closed loop system, 

you — 

MS. BADA: You could f o r closed loop — 

COMMISSIONER BAILEY: — also r e q u i r e — 

MS. BADA: — you could f o r closed loop. But the 

others, you're going t o have a tough time, because the r u l e 

doesn't deal w i t h i t . 

COMMISSIONER BAILEY: But when you have t h a t 

closed loop system, you have r e a l l y destroyed a l o t more of 

t h a t l o c a t i o n — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — than j u s t the p h y s i c a l 

aspects of the p i t s . And so t h a t whole l o c a t i o n i s going 
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t o need t o be reworked and i n t e r i m reclaimed, down t o what 

i s needed f o r workover and operations. 

COMMISSIONER OLSON: I would t h i n k you could do 

t h a t , because you're t a l k i n g about the a c t i v i t i e s t h a t are 

going on — 

MS. BADA: You could f o r the closed loop, but I 

t h i n k you're going t o — the problem w i t h the others i s , 

your r u l e i s addressing p i t s , i t ' s not addressing your 

d r i l l i n g s i t e . That i s not the focus of t h a t r u l e . So 

you're going beyond the scope of your r u l e i f you're 

addressing the whole d r i l l i n g s i t e . 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: But the testimony t a l k e d 

about d r i l l i n g l o c a t i o n s — 

MS. BADA: I understand — 

COMMISSIONER BAILEY: — w e l l s i t e s . 

MS. BADA: — t h a t the t e s t - — but your r u l e 

doesn't. So I don't t h i n k t h a t ' s the place you would put 

i t . 

COMMISSIONER BAILEY: You have t o . 

MS. BADA: Your r u l e i s d e a l i n g w i t h the p i t 

l o c a t i o n , i t ' s not the abandonment of the s i t e and the — 

COMMISSIONER OLSON: Well, I t h i n k we have t o 

look a t t h a t , because I t h i n k t h a t ' s the only place t h a t 

reclamation and l o c a t i o n appears i n the regs, i s i n the — 
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MS. BADA: Well, when you abandon i t t a l k s about 

i t . So I t h i n k you — 

COMMISSIONER OLSON: Oh. 

MS. BADA: — can't. Yeah. 

COMMISSIONER OLSON: But she's not t a l k i n g about 

abandonment, not — 

MS. BADA: No — 

COMMISSIONER OLSON: — the same — 

MS. BADA: — not f o r the i n t e r i m , but — 

COMMISSIONER BAILEY: No, f o r i n t e r i m , t h a t would 

be covering the p i t areas, the road l o c a t i o n s , the parking 

areas t h a t were a l l p a r t of the d r i l l i n g o p e r a t i o n . 

COMMISSIONER OLSON: And t h i s i s r e l a t e d t o the 

d r i l l i n g o peration. Well, i t ' s — No? 

MS. BADA: Not r e a l l y , i t ' s d e a l i n g w i t h your 

p i t s . 

COMMISSIONER OLSON: Uh-huh. 

MS. BADA: The problem i s , you're beyond the 

scope of the r u l e . I t ' s not a w e l l s i t e r u l e , i t ' s a — I 

t h i n k you can get there f o r your closed loop area, but I 

don't know t h a t you'd get there on your p i t s . 

COMMISSIONER BAILEY: But i t ' s not j u s t the area 

of the closed loop, i t ' s a l l of the — they t a l k e d about 

t h a t f o r s a f e t y reasons they had t o have a d r y i n g pad, they 

had t o have the perimeter roads, they had t o have a l l the 
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e x t r a parking and maneuvering areas — 

COMMISSIONER OLSON: I t h i n k she's saying you 

could probably do i t f o r those — 

MS. BADA: Yeah — 

COMMISSIONER OLSON: — she's j u s t wondering 

about the — i f you used an a c t u a l p i t versus a closed 

loop, t h a t you could only r e a l l y — I t h i n k t h a t ' s what I 

hear Cheryl saying, i s t h a t you could only r e a l l y do i t f o r 

the p i t , because t h a t ' s what the r u l e i s e n v i s i o n i n g . 

But she's saying f o r the closed loop systems, 

because you are r e q u i r i n g a l a r g e r area as p a r t of t h a t — 

COMMISSIONER BAILEY: A l l d i s t u r b e d area — 

COMMISSIONER OLSON: — could do i t — 

CHAIRMAN FESMIRE: That's the way t o put i t , 

a l l --

COMMISSIONER BAILEY: — a l l d i s t u r b e d — 

CHAIRMAN FESMIRE: — a l l d i s t u r b e d area d u r i n g 

the d r i l l i n g operations, or — 

COMMISSIONER BAILEY: Yes. 

CHAIRMAN FESMIRE: — you know, something. Would 

t h a t be outside the scope? 

MS. BADA: You're not deali n g w i t h your d r i l l i n g , 

you're d e a l i n g w i t h your p i t s and your below grade tanks 

and your — Yeah, the closed loop you probably can because 

i t addresses them. But i t doesn't r e a l l y address your — 
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where your r i g i s a t or your — t h i s r u l e doesn't. 

That's why I t h i n k you probably need a r u l e t h a t 

does t h a t , I j u s t don't t h i n k t h i s i s the mechanism t o get 

the r e . I c e r t a i n l y t h i n k you need a r u l e t h a t addresses 

your d r i l l i n g s i t e and your — a l l the d i s t u r b e d areas t h a t 

ago w i t h t h a t , but I don't — This i s n ' t t h a t r u l e . 

CHAIRMAN FESMIRE: So p i t s and areas d i s t u r b e d 

d u r i n g d r i l l i n g . 

MS. BADA: Uh-huh — 

CHAIRMAN FESMIRE: This i s a reclamation — 

MS. BADA: — w e l l , p i t s b a s i c a l l y — p i t s are 

th i n g s used f o r your closed loop system. 

COMMISSIONER BAILEY: And tanks. I mean, 

wherever they have tanks we're going t o have issues, 

wherever they have — 

CHAIRMAN FESMIRE: P i t s , tanks, closed loop 

systems, roads — 

MS. BADA: That I don't t h i n k i s the problem — 

CHAIRMAN FESMIRE: — used d u r i n g the use of the 

closed — 

MS. BADA: — I t h i n k the problem — 

CHAIRMAN FESMIRE: — closed loop — 

MS. BADA: — i s where your d r i l l i n g r i g was. 

COMMISSIONER BAILEY: A l l d i s t u r b e d areas, a l l 

areas n e c e s s a r i l y d i s t u r b e d — 
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MS. BADA: — or p i t s , closed loop systems, 

tanks — 

COMMISSIONER BAILEY: — access — 

MS. BADA: Well, access — 

COMMISSIONER BAILEY: Access t o the p i t s . 

MS. BADA: Yeah, access t o the p i t s , those 

t h i n g s , I t h i n k — 

COMMISSIONER OLSON: Uh-huh. 

MS. BADA: — you could get t h e r e . I — You 

know, I wish I could t e l l you t h a t you could do one t h a t 

would deal w i t h the w e l l s — 

COMMISSIONER OLSON: But i f you a c t u a l l y deal 

w i t h the areas t h a t are di s t u r b e d as p a r t of the d i s p o s a l , 

the waste management and disposal issues, you're going t o 

cover the bulk of i t , I would t h i n k . 

COMMISSIONER BAILEY: Maybe. 

COMMISSIONER OLSON: Yeah. Well, there's — 

You're r i g h t . 

MS. BADA: No, I abs o l u t e l y agree you need a r u l e 

t o do t h a t , I j u s t t h i n k a l o t of i t i s beyond the scope of 

t h i s r u l e . 

COMMISSIONER BAILEY: So when you do a P-and-A 

r u l e , then yes, w e ' l l do i t again t h e r e . 

MS. BADA: Yes, abs o l u t e l y . 

CHAIRMAN FESMIRE: — do another r u l e . 
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COMMISSIONER BAILEY: Huh? 

(Laughter) 

COMMISSIONER BAILEY: I hear you a l l are working 

on several more. 

CHAIRMAN FESMIRE: That's a scare. 

MS. BADA: Yeah, I t h i n k t h a t i s probably the 

more appropriate place f o r the r e s t of t h i s . 

COMMISSIONER BAILEY: Why not make i t as broad as 

you p o s s i b l y can? 

CHAIRMAN FESMIRE: — and s t i l l stay w i t h i n 

the --

COMMISSIONER OLSON: — the framework of — 

COMMISSIONER BAILEY: Yes. 

COMMISSIONER OLSON: — what was submitted. 

COMMISSIONER BAILEY: Not s t r i c t c o n s t r u c t i o n , 

broad c o n s t r u c t i o n . 

MS. BADA: Anything we can do t o t i e i t t o the 

p i t and the closed loop. 

COMMISSIONER BAILEY: Yes. 

COMMISSIONER OLSON: Okay. 

CHAIRMAN FESMIRE: Okay. Anything else we need 

t o discuss? 

COMMISSIONER OLSON: Well, we probably need t o 

deal w i t h — what we got the l e g a l b r i e f s on was surface 

owner approval. That w i l l be a b i g issue. We already took 
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care of the b r i e f s on the commerce clause, because we 

hacked out the hundred-mile r a d i u s , so t h a t ' s okay. We 

s t i l l have t h i s issue o f , do we have the support f o r 

surface owner approval, based upon the b r i e f s t h a t were 

given t o us. 

And I t h i n k we do. I read them a l l , you know. I 

don't see where l a n d f i l l i n g on somebody's p r o p e r t y i s — 

COMMISSIONER BAILEY: Yeah, but I don't t h i n k 

i t ' s l a n d f i l l i n g , and I t h i n k i t goes beyond the scope of 

SOPA. I t h i n k i t ' s g i v i n g you a d d i t i o n a l a u t h o r i t i e s t o 

surface owners t h a t are not p a r t of SOPA. 

COMMISSIONER OLSON: Well, you know, we do i t 

through the landfarms already. The landfarms r e q u i r e them 

t o provide proof of approval from the landowner t o use the 

s i t e . 

CHAIRMAN FESMIRE: You have the small landfarms? 

COMMISSIONER OLSON: The small landfarms r e q u i r e 

t h a t already too. And I was looking a t i t , i t ' s j u s t 

c o n s i s t e n t , too, w i t h what we d i d th e r e . I s t i l l t h i n k of 

i t as k i n d of l a n d f i l l i n g on somebody's p r o p e r t y , but — 

even though I agree. You need t o have the p i t t o be able 

t o d r i l l a w e l l . But t h a t p a r t of i t i s necessary f o r 

pro d u c t i o n of the minerals, but then you don't n e c e s s a r i l y 

have t o bury i t on s i t e , you know, as — t o produce the 

minerals. That's the way I'm t h i n k i n g of i t . 
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COMMISSIONER BAILEY: I f we have t o go t h a t way, 

then we have t o have an exception — or an appeal, because 

I have seen and heard too many ranchers who e x t o r t money 

out of i n d u s t r y — 

COMMISSIONER OLSON: Uh-huh, I know some 

examples. 

COMMISSIONER BAILEY: — and t h i s would be a 

prime source of — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — e x t o r t i o n money — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — and I am saying t h a t on 

the record. So we have t o have some s o r t of appeal or OCD 

t o o v e r r u l e i t or something, so t h a t we don't j u s t shut i t 

down because of the ag. people, e s p e c i a l l y when there's the 

question whether g i v i n g the surface owner those r i g h t s — I 

cannot agree w i t h . 

COMMISSIONER OLSON: Yeah, I'm not sure I agree, 

but — 

MS. BADA: I t h i n k what you need t o focus on, 

surface owner approval and p r o t e c t groundwater or the 

environment or p u b l i c h e a l t h . That's what you need t o 

focus on, whether t h a t does t h a t . 

COMMISSIONER BAILEY: Whether the what? 

MS. BADA: Whether having surface owner approval 
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somehow p r o t e c t s the environment, p r o t e c t s groundwater or 

p r o t e c t s p u b l i c h e a l t h . That's r e a l l y your mission. So 

you need t o f i g u r e out, does i t do th a t ? And i f so, how? 

COMMISSIONER OLSON: Because see, we're already 

r e q u i r i n g t h a t f o r small landfarms. 

COMMISSIONER BAILEY: But t h a t ' s separate from 

what she's saying. 

COMMISSIONER OLSON: Uh-huh. But then i f you 

take t h a t — i f i t has t o be d i r e c t l y f o r those c r i t e r i a — 

MS. BADA: Because i f you're l o o k i n g a t 

whether — 

COMMISSIONER OLSON: — then what we adopted 

th e r e was not c o r r e c t . 

MS. BADA: Because — 

COMMISSIONER BAILEY: They j u s t need t o challenge 

i t . 

COMMISSIONER OLSON: Uh-huh. 

MS. BADA: But there you r e a l l y are using the 

surface. You are, a small landfarm. 

COMMISSIONER BAILEY: You know, the l a s t time — 

MS. BADA: I mean, there's the question — 

COMMISSIONER BAILEY: — I checked, about a month 

ago, not one small landfarm had been r e g i s t e r e d . None. So 

t h a t ' s not being used by anybody. 

MS. BADA: I t h i n k you have a much d i f f e r e n t 
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argument w i t h a p p r o p r i a t i n g somebody's surface. I t h i n k 

t h a t ' s r e a l l y d i f f i c u l t , t o show how t h a t ' s reasonable use 

of the surface, t o access minerals i f you're landfarming. 

I t h i n k t h a t ' s tough. 

COMMISSIONER BAILEY: Uh-huh. 
c 

MS. BADA: B u r i a l s are much — 

COMMISSIONER BAILEY: I f there's e f f e c t i v e use — 

MS. BADA: — much more up i n the a i r — 

COMMISSIONER BAILEY: — of the surface — 

MS. BADA: — much more i n the a i r , you know, and 

I don't t h i n k t h a t ' s your r o l e as the Commission, t o 

determine whether i t ' s reasonable use or not reasonable 

use. What you need t o be focusing on i s — 

CHAIRMAN FESMIRE: So I t h i n k counsel has given 

us the recommendation t h a t perhaps, i n your o p i n i o n , our 

i n t e r p r e t a t i o n i s too broad, and t h a t i t — I s what you're 

saying t h a t our i n t e r p r e t a t i o n i s too broad, and i t would 

be outside of our a u t h o r i t y t o prevent waste, p r o t e c t 

c o r r e l a t i v e r i g h t s and p r o t e c t human h e a l t h and the 

environment? 

MS. BADA: I'm not saying t h a t i t i s . I'm saying 

t h a t i f you go t h a t way, you need t o determine how i t 

accomplishes t h a t . 

COMMISSIONER OLSON: Well, I was t h i n k i n g of i t 

more along the l i n e s of what was i n Mr. Brooks' l e g a l 
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b r i e f , t h a t you s t i l l have t o show t h a t you have the l e g a l 

r i g h t t o conduct the a c t i v i t y t h a t you want t o do. Because 

t h a t ' s not necessary f o r development of the minerals, 

you've got t o have — show t h a t you have the l e g a l r i g h t t o 

do i t . And he was using other actions t h a t we've done l i k e 

w i t h TMBR/Sharp and Chaparral. 

MS. BADA: I t ' s something you might consider. 

COMMISSIONER OLSON: And the landfarming, I was 

t h i n k i n g , f a l l s i n the same t h i n g , t h a t you — a l l t h a t was 

having t o show t h a t you had a l e g a l r i g h t t o do the 

a c t i v i t y t h a t you're even asked of the D i v i s i o n f o r . 

So i f you d i d n ' t have a l e g a l r i g h t t o enter and 

do t h a t , then why would we be even approving i t ? I mean, 

t h a t ' s — 

COMMISSIONER BAILEY: But OCD does not want t o 

get involved i n t i t l e disputes. 

COMMISSIONER OLSON: Uh-huh. That's why I 

wouldn't want t o see exceptions — you know, i f there's a 

problem coming t o us, but I would j u s t t h i n k , hey, you've 

got t o get the landowner approval. 

But I agree, there's c e r t a i n f o l k s — I know 

c e r t a i n people t h a t would g l a d l y say, Okay, yeah, i f you 

pay me f i f t y - g r a n d I ' l l l e t you do i t , you know? So — 

COMMISSIONER BAILEY: Yeah, there's no l i m i t — 

COMMISSIONER OLSON: Uh-huh. 
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COMMISSIONER BAILEY: — on the — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — r a t e t h a t they would 

charge. 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: But SOPA does have c e r t a i n 

c r i t e r i a t h a t say the landowner has c e r t a i n r i g h t s , then i f 

there's no meeting of the minds, the company can s t i l l go 

i n t h e r e and — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — take care of business 

because of the bond. There's no such p r o v i s i o n i n the way 

t h i s i s d r a f t e d up. 

COMMISSIONER OLSON: I'm j u s t not sure I agree 

t h a t — a c t u a l l y t h a t they can come i n and go do — and 

d r i l l the w e l l , I'm j u s t not sure I agree w i t h the land — 

I s t i l l consider i t l i k e a l a n d f i l l i n g on the p r o p e r t y when 

you're burying something on somebody else's p r o p e r t y , so — 

but t h a t ' s necessary f o r the production of the minerals. 

I mean, i t ' s — may be necessary t o have the p i t , 

t o come i n , access i t , d r i l l i t , do a l l t h a t . That's where 

I'm k i n d of having the disconnect t h a t a c t u a l b u r i a l on 

somebody else's property i s a c t u a l l y necessary, e s p e c i a l l y 

where most of i t ' s going t o occur — i s going t o be i n the 

southeast where we have the r e a l problems, you know? 
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COMMISSIONER BAILEY: Which i s where the 

e x t o r t i o n happens too. 

COMMISSIONER OLSON: Which i s where t h a t happens. 

CHAIRMAN FESMIRE: I ' l l bet you could g i v e us a 

couple of names, couldn't you? 

(Laughter) 

COMMISSIONER OLSON: I can give you a couple too. 

That one might take some more discussion, because 

t h a t ' s k i n d of — I ' l l admit — I know Cheryl says t h a t , 

but I s t i l l k i n d of — you know, on t h a t argument t h a t i f 

you don't have a l e g a l r i g h t t o do i t , how can you — 

MS. BADA: That's one t h i n g t o look a t , but I 

t h i n k t h a t has t o be where we're coming from — 

COMMISSIONER OLSON: And I was l o o k i n g a t i t t h a t 

t h a t ' s c o n s i s t e n t w i t h the other — 

MS. BADA: And I also t h i n k i t ' s — 

COMMISSIONER OLSON: — w i t h the i n t e r a c t i o n s 

t h a t — 

MS. BADA: — I also t h i n k you need t o look a t 

how i t t i e s i n w i t h what you need t o p r o t e c t . 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: With our l e g i s l a t i v e duty. 

COMMISSIONER OLSON: Uh-huh. 

MS. BADA: Now whether — you know, i f t h a t i s 

what you need t o know, i f they have a l e g a l r i g h t t o do i t , 
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t h a t may be something t o consider, but — 

CHAIRMAN FESMIRE: That would be a question we'd 

need t o ask, you know, get them t o represent t o us t h a t 

they have a l e g a l r i g h t t o do i t , because — 

COMMISSIONER OLSON: Because don't they have i t 

signed i n the APD now, r i g h t ? That they have a l e g a l r i g h t 

t o d r i l l a t t h a t — 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER OLSON: — l o c a t i o n . Then they'd 

have t o — So I was t h i n k i n g along the same l i n e s of a l l 

those t h i n g s , i s why I was — where I was coming back t o 

t h a t . But I wasn't t h i n k i n g of i t f o r — as — i t ' s not 

ne c e s s a r i l y a — Landowner approval, t h a t doesn't mean t h a t 

i t ' s p r o t e c t i n g groundwater or p u b l i c h e a l t h or — 

COMMISSIONER BAILEY: But i f SOPA d i d n ' t go so 

f a r — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — as t o all o w the surface 

owner t o a b s o l u t e l y veto, then we would be overstepping. 

COMMISSIONER OLSON: But see, I don't see i t as a 

veto, because t h a t — 

MS. BADA: I t h i n k the problem i s , you do not 

have any d e f i n i t i v e case saying whether b u r i a l on s i t e i s 

reasonable access t o the surface. You j u s t don't. And as 

long as t h a t ' s not out there, you're — i t ' s an open 
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question. 

COMMISSIONER BAILEY: Uh-huh. 

COMMISSIONER OLSON: As long as what they have — 

and t h a t ' s the case, t h a t ' s — i t ' s dig-and-haul, doesn't 

mean you can't d r i l l i t , j u s t you've got t o — i n t h a t 

circumstance, you've got t o dig-and-haul i t , you know? 

MS. BADA: I mean, there are opinions on both 

sides of i t , t h a t ' s reasonable access. 

COMMISSIONER OLSON: Uh-huh. 

MS. BADA: We don't have a d e c i s i o n out. 

COMMISSIONER BAILEY: And u n t i l the L e g i s l a t u r e 

or the cou r t s give some guidance on t h a t — 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: — I don't see us as being 

the t e s t case. 

MS. BADA: As you might be, i f you include i t . 

COMMISSIONER OLSON: Because the other aspect 

t h a t t h a t was coming down, t h i s i s coming more t o the 

b u r r i t o system, because you're l e a v i n g h i g h - l e v e l wastes 

behind. 

What I was looking a t , you know, i f something i s 

bu r i e d on the s i t e , then there should be some k i n d of a 

deed n o t i c e t o i t , so how does somebody know i n the f u t u r e 

not t o go d i g i t up? Now I don't know i f t h a t ' s 

n e c e s s a r i l y as important i f you're only l e a v i n g l e v e l s t h a t 
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aren't r e a l l y causing a problem, t h a t can be l e f t on the 

surface. Then the only t h i n g you've r e a l l y got i s the 

p l a s t i c , you're not leaving out — i t ' s not — not l i k e 

you're going t o go through and d i g up, you know, 80,000 

c h l o r i d e s and end up spreading i t a l l around and causing a 

problem. 

Because I was looking a t t h a t when they were 

t a l k i n g about the b u r r i t o , i s j u s t t o — t h i n k i n g , you 

know, you'd need t o somehow n o t i c e t h a t . That's what — 

p a r t of the problem i s where they came up w i t h the S h e l l -

Westgate, here i t was you had something t h a t was bu r i e d i n 

the '50s t h a t nobody had any idea was even t h e r e , j u s t 

covered up. 

COMMISSIONER BAILEY: Wasn't t h e r e a P-and-A 

marker — 

COMMISSIONER OLSON: No, there — 

COMMISSIONER BAILEY: — or a w e l l marker? No 

w e l l marker there? 

COMMISSIONER OLSON: No, ther e was j u s t an o l d 

p i t t h a t was there. I t wasn't a d r i l l i n g p i t , t h i s was 

a c t u a l l y an o l d production p i t . 

COMMISSIONER BAILEY: So there was a w e l l 

somewhere i n the v i c i n i t y . 

COMMISSIONER OLSON: Yeah, the w e l l i s about — 

I t ' s s t i l l an a c t i v e w e l l . I t ' s over — i t was probably 
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150 f e e t away, something l i k e t h a t . 

COMMISSIONER BAILEY: Okay, and the r e was a 

marker on the well? 

CHAIRMAN FESMIRE: No, i t was an a c t i v e — 

COMMISSIONER OLSON: I t ' s an a c t i v e w e l l — 

COMMISSIONER BAILEY: I t ' s an a c t i v e w e l l — 

COMMISSIONER OLSON: — you know. 

COMMISSIONER BAILEY: — okay. So what I was 

going t o throw out was, on the C-102, why not r e q u i r e 

l o c a t i o n s of the p i t s as p a r t of the APD approval of the 

C-101 and -102? And t h a t way, there i s a permanent record, 

and anybody who sees e i t h e r a w e l l or a dryhole marker, a 

plug marker, could always go t o the OCD t o f i n d where the 

p i t s are. 

COMMISSIONER OLSON: Well, I don't have a problem 

w i t h t h a t , but I don't t h i n k they're going t o go t o OCD i f 

they're d r i l l i n g l i k e a — you know, the p r o p e r t y 

t r a n s a c t i o n , somebody buys the property, they don't 

n e c e s s a r i l y go t o OCD t o look i f there's — see i f there's 

something t h e r e , you know? 

I was t h i n k i n g along the l i n e s of — and I ' l l 

admit, I was t h i n k i n g of t h i s f o r the cases we were t a l k i n g 

about from both the i n d u s t r y committee and OCD of l e a v i n g 

something i n place t h a t ' s l i k e 70,000 t o 100,000 c h l o r i d e s . 

I n t h a t k i n d of case, the whole p o i n t t o having the b u r r i t o 
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the r e i s , you don't want t o d i s t u r b i t i n the f u t u r e . 

COMMISSIONER BAILEY: Uh-huh. 

COMMISSIONER OLSON: But there's less of a 

concern w i t h , you know, tacos t h a t meet the — 

CHAIRMAN FESMIRE: — requirement — 

COMMISSIONER OLSON: — the surface requirements. 

I f i t can be l e f t on the surface, obviously t h a t — i t ' s 

not r e a l l y posing a t h r e a t a t t h a t p o i n t . You may s t i l l 

have some i n c i d e n t a l metals and other t h i n g s , but the 

volume of t h a t i s a l o t less, so... 

CHAIRMAN FESMIRE: Cheryl, would we have the same 

k i n d of problem i f we required n o t i c e , r a t h e r than consent? 

MS. BADA: A c t u a l l y , I don't t h i n k so. The only 

question you might have i s how long the county c l e r k w i l l 

a c t u a l l y keep the deed — 

COMMISSIONER BAILEY: No, you a l l are t a l k i n g two 

d i f f e r e n t t h i n g s . He's gone back t o SOPA approval. 

COMMISSIONER OLSON: Well, he was speaking of i t 

i n terms of the p r o t e c t i o n of f r e s h waters, p u b l i c h e a l t h 

and the environment. I t h i n k you do have — I t h i n k 

there's a good r a t i o n a l e f o r i t there, j u s t because you 

could say, Hey, look, we're t r y i n g t o — I need t o p r o t e c t 

p u b l i c h e a l t h from d i r e c t access t o the m a t e r i a l s , you 

know. So you don't want people not knowing t h a t t h e y ' r e 

d i g g i n g these t h i n g s up — 
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CHAIRMAN FESMIRE: Exactly. 

COMMISSIONER OLSON: — you know? So I t h i n k 

there's more j u s t i f i c a t i o n i n t h a t — f o r t h a t . 

MS. BADA: I t h i n k the deed n o t i c e — you know, 

how e f f e c t i v e i t a c t u a l l y i s i n r e a l i t y and — 

COMMISSIONER OLSON: Right. 

MS. BADA: — how the county c l e r k s would 

implement i t and — Yeah, I t h i n k as f a r as — 

COMMISSIONER OLSON: And whether — 

MS. BADA: — i t ' s e a s i l y j u s t i - — 

COMMISSIONER OLSON: Whether a t i t l e company w i l l 

r e a l l y p i c k t h a t up i s — 

MS. BADA: Yeah. 

COMMISSIONER OLSON: — might be another s t o r y , 

but a t l e a s t you've t r i e d t o make an attempt t o a l e r t 

f u t u r e landowners t o the th i n g s a c t u a l l y t h e r e , so... 

And t h a t could be a way around doing surface 

owner approval too, p o t e n t i a l l y , and say — because th e r e 

i s a j u s t i f i c a t i o n f o r the n o t i c i n g of i t . 

COMMISSIONER BAILEY: So i f they can prove t h a t 

they have provided n o t i c e t o the surface owner t h a t they're 

going t o — 

COMMISSIONER OLSON: No, t h i s would be a c t u a l l y 

p u t t i n g some type of a — something — 

MS. BADA: F i l i n g a n o t i c e . 
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COMMISSIONER OLSON: F i l i n g a n o t i c e w i t h the — 

MS. BADA: — county — 

COMMISSIONER OLSON: — county — 

MS. BADA: — c l e r k — 

COMMISSIONER OLSON: — t h a t t h i s — 

MS. BADA: — t h a t c e r t a i n p r o perty, there's — 

COMMISSIONER BAILEY: So the l o c a t i o n of the p i t ? 

COMMISSIONER OLSON: Uh-huh. 

COMMISSIONER BAILEY: Okay. 

COMMISSIONER OLSON: So i t should show up i f 

there's a t i t l e — you know, a t i t l e search on the 

property. I t should show up as attached t o t h a t p r o p e r t y . 

COMMISSIONER BAILEY: Okay. 

MS. BADA: That, I don't t h i n k , presents any 

problem. You know, the p r a c t i c a l i t i e s of i t may. 

COMMISSIONER OLSON: Yeah. 

MS. BADA: We may le a r n as we go. 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: Well, I understand Jami 1s 

argument, I understand the arguments i n the b r i e f s . And I 

understand what you're saying, t h a t t h a t may be outsid e 

what we're capable of doing. 

So I would say t h a t — you know, t h a t there's 

evidence i n the record t o support a n o t i f i c a t i o n 

requirement, but not a — and B i l l , I — 
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COMMISSIONER OLSON: We may disagree, but 

t h a t ' s --

CHAIRMAN FESMIRE: Well, I see your p o i n t . 

Believe me, I see your p o i n t . But I t h i n k i t ' s — 

COMMISSIONER OLSON: Because I j u s t k i n d of s t i c k 

t o the side of the — of what was brought up, t h a t you 

s t i l l need t o show t h a t you've got a l e g a l r i g h t t o do what 

you're doing. 

CHAIRMAN FESMIRE: And we do have t h a t 

requirement. 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: The break t h e r e i s whether 

t h a t l e g a l r i g h t t o d r i l l a w e l l includes the l e g a l r i g h t 

t o leave the — 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: — m a t e r i a l on s i t e . 

COMMISSIONER OLSON: Which hasn't r e a l l y been 

decided i n any conclusive way. 

CHAIRMAN FESMIRE: And my reasoning i s t h a t what 

you're t a l k i n g about may be important, i f they have t h a t 

r i g h t , i t may be a t o r t — 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: — but t h a t may be, i n some 

circumstances, outside of our realm of r e s p o n s i b i l i t y . 

COMMISSIONER OLSON: Well, i f you f i l e d a deed 
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n o t i c e on my probably, you'd probably have a t o r t . 

(Laughter) 

MS. BADA: I f you bury i t i n place on my pro p e r t y 

you'd probably have a l a w s u i t — 

should the C-102s i n d i c a t e where the p i t s are going t o be? 

MS. BADA: I t h i n k t h a t i s — 

COMMISSIONER OLSON: I t h i n k i t should, you know, 

uh-huh. There should be f i n a l records f i l e d w i t h the 

D i v i s i o n of the — because a c t u a l l y , by the time you've 

done the f i n a l closure, you — t h a t ' s what should r e a l l y be 

d e f i n i t i v e of where i t was located, you know. Because 

t h i n g s might change — 

COMMISSIONER BAILEY: Okay, so t h a t would be w i t h 

the C-105, along w i t h — 

(Laughter) 

MS. BADA: — but t h a t ' s a whole 'nother s t o r y . 

COMMISSIONER BAILEY: But t h a t does b r i n g up, 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — completion record — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — have a p l a t i n d i c a t i n g 

where the p i t s — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — are located i n 

r e l a t i o n s h i p t o the wellbore. 
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COMMISSIONER OLSON: As p a r t of the c l o s u r e , 

uh-huh. 

MS. BADA: C-105 i s the c l o s u r e , and then C-102 

i s the APD? 

CHAIRMAN FESMIRE: The proposed p i t — yeah, 

proposed d r i l l i n g — 

MS. BADA: Well — Yeah. 

COMMISSIONER OLSON: You have a proposal and a 

f i n a l , i t might change, but — 

MS. BADA: Yeah, okay. 

CHAIRMAN FESMIRE: Okay, we can leave i t l i k e 

t h a t . Okay? 

Any other issues t h a t we might be able t o b r i n g 

up? 

MS. BADA: What else? Below grade tanks — 

COMMISSIONER OLSON: Oh, d i d we t a l k about the — 

yeah, the s o i l c r i t e r i a f o r the — i f you're doing the d i g -

and-haul, you've got t o take samples from below the — s o i l 

samples from below the p i t — 

MS. BADA: Yeah, so what c r i t e r i a would you — 

COMMISSIONER OLSON: — one of your c r i t e r i a f o r 

the t r i g g e r s , and I t h i n k we t a l k e d about, again, the 

landfarm c r i t e r i a as the t r i g g e r s . 

CHAIRMAN FESMIRE: I s t h a t going t o be 

s u f f i c i e n t , and then dig-and-haul? 
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COMMISSIONER OLSON: I t h i n k i t i s , because i t 

would be — you're back t o the same t h i n g again, you'd be 

able t o leave i t on the s i t e . Maybe not f o r — you s t i l l 

need the TPH l e v e l s and the BTEX l e v e l s . I n terms of 

c h l o r i d e , I t h i n k you could j u s t use the 500 and the 1000 

as a t r i g g e r l e v e l , and i f i t ' s above t h a t , obviously you 

had some k i n d of a release t h a t was a l i t t l e b i t more 

s i g n i f i c a n t , and then you need t o de l i n e a t e what the extent 

of the contamination i s . But i t ' s s t i l l not n e c e s s a r i l y 

going t o be the cleanup l e v e l , i t j u s t means you had 

something t o look a t , t o see i f i t ' s going t o — 

COMMISSIONER BAILEY: Or background. 

COMMISSIONER OLSON: Yeah, or — Yeah, you're not 

going t o r e a l l y see t h a t i n terms of c h l o r i d e , but TPH, you 

w i l l see n a t u r a l background i n the TPH, which could be up 

around 50 sometimes. 

MS. BADA: So d i d you want t o do the TPH, or what 

was the i n d u s t r y ' s , the DRO and the GRO? 

CHAIRMAN FESMIRE: Well, I t h i n k the TPH — you 

know, t o my way of t h i n k i n g the TPH i s a b e t t e r i n d i c a t o r . 

The DRO/GRO dichotomy I understand, but I t h i n k t h a t what 

we're l o o k i n g f o r i n the TPH i s a b e t t e r way of handling 

i t . I mean — but I ' l l defer t o B i l l on t h a t . 

COMMISSIONER OLSON: Well a c t u a l l y , no, I would 

agree because what you can do i s use i t as a measure of 
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gross contamination. And a l l you're t r y i n g t o do from 

th e r e i s say something happened, and we need t o look a t i t 

more. 

And then when you come back t o i t , i t ' s the same 

t h i n g when you do any r i s k assessment, then you go and 

de f i n e what you've got. I t might be a couple borings or 

maybe even be a backhoe. And i f you don't have anything 

very extensive, then you could come back and say, Well, we 

also d i d a GRO/DRO, and the extent of the contamination 

only went 10 f e e t , so t h e r e f o r e we propose t o leave i t i n 

place. And t h a t would be approved, e s p e c i a l l y i f you're 

100 f e e t t o water or something l i k e t h a t . 

But i t ' s not a cleanup l e v e l , t h a t ' s t he 

d i s t i n c t i o n t h a t ' s always confused on those t r i g g e r l e v e l s , 

i s t h a t — one, i t ' s j u s t t h a t something's happened, we 

need t o j u s t make sure t h a t i t wasn't a problem. And i t 

doesn't mean i t can't be l e f t i n place, though, 

n e c e s s a r i l y . I t may or may not be able t o be l e f t i n 

place. 

COMMISSIONER BAILEY: Then t h a t needs t o be 

c l a r i f i e d — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — because a l o t of people 

f a l l i n t o t h a t . 

COMMISSIONER OLSON: Right, and t h a t ' s a r e a l 
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common misperception w i t h i n d u s t r y a l l the time, t h a t the 

d e l i n e a t i o n l e v e l i s not necessarily cleanup l e v e l . I t ' s 

j u s t t h a t you need t o de l i n e a t e i t and see what k i n d of — 

extent of a problem you had. 

So you might j u s t need t o c l a r i f y t h a t , t h a t i t ' s 

a t r i g g e r f o r — maybe j u s t say i t ' s a t r i g g e r f o r 

d e l i n e a t i o n purposes, but i t ' s not n e c e s s a r i l y cleanup 

l e v e l . Because t h a t ' s the confusion — 

COMMISSIONER BAILEY: Right. 

COMMISSIONER OLSON: — t h a t comes up a l l the 

time. 

MS. BADA: And where i s your cleanup l e v e l 

determined? Which rules? 

COMMISSIONER OLSON: I t ' s i n — I t h i n k i t ' s i n 

f o r c losure. We'll have t o look a t t h a t , because I — 

there's two d i f f e r e n t places t h a t i t appears. One i s f o r 

clo s u r e , and another one i s f o r lo o k i n g underneath the 

l i n e r , and I t h i n k i t ' s — maybe i t ' s also i n the closure 

too. 

COMMISSIONER BAILEY: I t h i n k t h a t ' s i n closure 

too. 

COMMISSIONER OLSON: Yeah. 

COMMISSIONER BAILEY: I s the r e any d i f f e r e n c e i n 

r e l i a b i l i t y of f i e l d t e s t s f o r TPH, as opposed t o DRO/GRO? 

COMMISSIONER OLSON: Well, a c t u a l l y , see, there's 
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a l o t more methods f o r — there's some ways you can go out 

and do f i e l d TPHs. I've seen a l o t of f o l k s do them. They 

take, you know, the equipment out t h e r e , and they've got 

some l i t t l e c a l i b r a t i o n k i t s , they're a c t u a l l y running the 

s t u f f i n the f i e l d . You can't do GRO/DRO i n the f i e l d 

unless you've got a p r e t t y s o p h i s t i c a t e d — 

CHAIRMAN FESMIRE: You've got — 

COMMISSIONER BAILEY: Then doesn't TPH — 

CHAIRMAN FESMIRE: — t o have a l a b . 

COMMISSIONER BAILEY: — make more sense? 

COMMISSIONER OLSON: You've got t o have a lab. 

Really, t h a t ' s why I thought TPH makes more sense as j u s t a 

measure of gross contamination. 

But again, we j u s t might need t o make c l e a r , t h i s 

i s f o r a t r i g g e r f o r a release — 

CHAIRMAN FESMIRE: Further i n v e s t i g a t i o n . 

COMMISSIONER OLSON: — f u r t h e r i n v e s t i g a t i o n , 

d e l i n e a t i o n , as p a r t of a release, then, and i t ' s not 

ne c e s s a r i l y the cleanup l e v e l . I t could be, but — I f i t ' s 

below t h a t , i t i s the cleanup l e v e l , you know? 

E s s e n t i a l l y . I f i t ' s above t h a t , then you need t o do some 

i n v e s t i g a t i o n . 

And t h a t way we've given them some allowance f o r 

the c h l o r i d e s , t o get — you know, i t ' s not 250, okay, 

w e l l , we can go w i t h the same c r i t e r i a . I f you're i n t h a t 
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50- t o 100-foot depth t o groundwater, you can use — you 

know, 500 would be the t r i g g e r l e v e l . I f you're above 100, 

you can use 1000 as the t r i g g e r l e v e l . I t gives them a 

l i t t l e b i t of — i n d u s t r y a l i t t l e b i t more wiggle room 

than f o r — and i t ' s what we'd allow anyways, on the 

surface. So i f we allowed i t there and we're allowed t o 

bury i t , why wouldn't i t also be the d e l i n e a t i o n — the 

t r i g g e r l e v e l f o r i n v e s t i g a t i o n , makes sense. 

CHAIRMAN FESMIRE: Any other subjects? 

COMMISSIONER OLSON: I'm sure t h e r e are. 

(Laughter) 

COMMISSIONER OLSON: There's s t a r t i n g t o be less 

of them, though. 

How about i n your notes, do you have anything 

t h a t ' s — 

MS. BADA: S i t i n g requirements. 

COMMISSIONER OLSON: Yeah, we had the — 

COMMISSIONER BAILEY: Or the distance t o 

watercourses — 

COMMISSIONER OLSON: — the distances — 

COMMISSIONER BAILEY: — and a l l t h a t . 

MS. BADA: Yeah. 

COMMISSIONER OLSON: Yeah. 

CHAIRMAN FESMIRE: The concern t h e r e , a t l e a s t 

from what I understood from the testimony, i s t h a t , you 
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know, the l i t t l e r i v u l e t s t h a t they've got i n the northwest 

— and we recognize t h a t t h a t ' s a problem. I t h i n k we've 

got t e n around i t by p r a c t i c e up th e r e , but I t h i n k the 

concern i s t h a t by p u t t i n g i t i n t h i s r u l e , t h a t we're 

going t o somehow change the p r a c t i c e . 

COMMISSIONER OLSON: Well, i t ' s open t o an 

i n t e r p r e t a t i o n . I t h i n k t h a t ' s what i n d u s t r y i s more 

wor r i e d about. 

MS. BADA: Which watercourses are you r e a l l y 

l o o k i n g at? Are you looking a t the pe r e n n i a l s , t he 

i n t e r m i t t e n t s , the — 

COMMISSIONER OLSON: Well, you are l o o k i n g a t 

i n t e r m i t t e n t s because there's, you know, l a r g e - s c a l e 

i n t e r m i t t e n t s . 

Now when we d i d the vulnerable area mapping, t h a t 

was not mapping every r i v u l e t , t h a t mapped systems t h a t had 

names. So t h a t ' s — And t h a t ' s what I t h i n k i n d u s t r y has 

proposed here, i s t h a t i t ' s , you know, something w i t h a 

define d bed and bank. They took o f f on t h a t idea, the way 

we mapped i t f o r vulnerable areas i n the l a t e s t — 

COMMISSIONER BAILEY: Uh-huh. 

COMMISSIONER OLSON: — s u b m i t t a l they gave us, 

and they sai d they were going t o make t h a t change. 

And so they're saying now i t ' s a defined bed and 

bank t h a t ' s named on a USGS Quad l i k e , you know, Largo 
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Wash, eve r y t h i n g t h a t ' s got a name. 

MS. BADA: Are they a l l named? 

COMMISSIONER OLSON: Y o u ' l l have — there's s t i l l 

some p r e t t y good size — I won't say p r e t t y good s i z e , I 

would say there's some t h a t are going t o be a l i t t l e b i t 

l a r g e r t h a t don't have a name, you know? 

COMMISSIONER BAILEY: The ones out i n Eldorado 

even have names — 

COMMISSIONER OLSON: Right, most — 

COMMISSIONER BAILEY: — and Gal i s t e o has names. 

COMMISSIONER OLSON: — of those do, uh-huh. 

COMMISSIONER BAILEY: I mean, so those are p r e t t y 

w e l l defined as — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — the i n t e n t , w i t h the 

names. 

COMMISSIONER OLSON: Because then you can expand 

i t from t h e r e . They say i t ' s e i t h e r named on a 7-minute 

quad or a f i r s t - — 

COMMISSIONER BAILEY: — f i r s t - o r d e r 

COMMISSIONER OLSON: — -order t r i b u t a r y — 

COMMISSIONER BAILEY: — t o such a watercourse, 

which — 

COMMISSIONER OLSON: — t o such a watercourse — 

COMMISSIONER BAILEY: — r e a l l y expands the — 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

5031 

COMMISSIONER OLSON: — which i s a c t u a l l y a 

l i t t l e l a r g e r than I was t h i n k i n g . 

COMMISSIONER BAILEY: Yeah. 

COMMISSIONER OLSON: Yeah. So I t h i n k — I don't 

know, I don't r e a l l y have a problem w i t h what i n d u s t r y 

i s — 

MS. BADA: My only suggestion i s t h a t we would 

d e f i n e s i g n i f i c a n t watercourse i n the d e f i n i t i o n s , i n 

se c t i o n 7. 

COMMISSIONER BAILEY: Instead of j u s t having 

i t — 

MS. BADA: Yes. 

COMMISSIONER BAILEY: — incorporated i n s e c t i o n 

10 — 

COMMISSIONER OLSON: Right — 

COMMISSIONER BAILEY: — p a r t 10? 

COMMISSIONER OLSON: — so you take t h i s out and 

make i t a d e f i n i t i o n . 

MS. BADA: Yeah. 

COMMISSIONER BAILEY: B i l l , what do you t h i n k 

about the p o r t i o n t h a t says i f t h a t watercourse d r a i n s an 

area of a t l e a s t f i v e square miles? 

COMMISSIONER OLSON: That's hard t o measure. 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER BAILEY: That does remove the very 
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small ones, but there's so much judgment inv o l v e d i n t h a t . 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Right. I t h i n k i t ' s 

d e f i n i t i v e enough without t h a t — 

COMMISSIONER OLSON: Yeah — 

CHAIRMAN FESMIRE: — l a s t phrase. 

COMMISSIONER OLSON: — t h a t ' s what I was 

t h i n k i n g . 

MS. BADA: S t i l l a f i r s t - o r d e r t r i b u t a r y ? 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: Of — w e l l , l e t ' s see. 

COMMISSIONER OLSON: Because you get some — l i k e 

f o r Largo Wash, you get some p r e t t y s i g n i f i c a n t f i r s t - o r d e r 

t r i b u t a r i e s t h a t feed t h a t , t h a t have c l e a r beds and banks. 

And l i k e i t says here, i t ' s got t o have — i t s t i l l has t o 

have a defined bed and bank t o be — even i n the f i r s t -

order t r i b u t a r y . Because you're going t o get up t o some 

upper p a r t of i t where you get i n t h a t upper p a r t of t h a t 

watershed w i t h t h a t — and t h a t bed and bank i s going t o 

s t a r t disappearing. 

And admittedly, t h a t ' s g e t t i n g a l i t t l e 

q uestionable where you're stopping. But I k i n d of l i k e 

t h a t they're g i v i n g a l i t t l e more c l a r i t y t o t h a t , and i t 

helps, you know, i n d u s t r y . 

I j u s t — I have a hard time w i t h the f i v e square 
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miles l i k e you, Mark, j u s t because t h a t ' s — now you have 

t o s t a r t mapping a l l those t h i n g s out. 

CHAIRMAN FESMIRE: And measuring and 

pla n i m e t e r i n g — 

COMMISSIONER OLSON: Measuring them, yeah. 

COMMISSIONER BAILEY: Yeah, i f we j u s t d e l e t e 

t h a t i t ' s okay w i t h me. 

COMMISSIONER OLSON: Right, and then make i t a 

d e f i n i t i o n , uh-huh. 

CHAIRMAN FESMIRE: I t h i n k t h a t we're g e t t i n g a 

l i t t l e s p e c i f i c than I wanted t o get i n t o today, but — 

COMMISSIONER OLSON: Okay. 

CHAIRMAN FESMIRE: — t h a t ' s one less we have t o 

handle l a t e r . 

COMMISSIONER OLSON: I was going t o see i f 

there's anything t h a t ' s s t i l l k i n d of general. 

Well, so t h a t was — 

COMMISSIONER BAILEY: Size of the l i n e r . 

COMMISSIONER OLSON: What's t h a t ? 

COMMISSIONER BAILEY: 12-mil — 

COMMISSIONER OLSON: Yeah — 

COMMISSIONER BAILEY: — or 2 0-mil? 

COMMISSIONER OLSON: — I was j u s t going t o 

say — 

CHAIRMAN FESMIRE: I t h i n k the evidence was 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

5034 

d e f i n i t i v e t h a t 12-mil l i n e r s are simply not doing the j o b . 

COMMISSIONER BAILEY: Es p e c i a l l y when they're not 

s t r i n g r e i n f o r c e d , but — 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: Well, even the — I t h i n k 

there's evidence t h a t even the s t r i n g - r e i n f o r c e d 12-mil 

l i n e r s aren't holding. I'm — 

COMMISSIONER OLSON: I l i k e the 10, e s p e c i a l l y 

when he showed the l i t t l e r i p t e s t s , you know, t h a t l i n e r 

guy, t h a t was — At l e a s t the 20 had a l i t t l e b e t t e r 

r e s i s t a n c e . 

COMMISSIONER BAILEY: I'm not invested i n e i t h e r 

one, so — 

COMMISSIONER OLSON: Okay. 

CHAIRMAN FESMIRE: I k i n d of am, I'm t h i n k i n g 

there's a need f o r the 20-mil l i n e r s . I t h i n k the 

e v o l u t i o n has been such t h a t i t ' s time t o go t o the 20-mil 

l i n e r . 

COMMISSIONER OLSON: I was t h i n k i n g 3 0 w i t h 

b u r r i t o s — 

(Laughter) 

COMMISSIONER OLSON: — t o be c o n s i s t e n t w i t h — 

CHAIRMAN FESMIRE: These short lunches. 

(Laughter) 

COMMISSIONER OLSON: But since we're not t a l k i n g 
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about b u r r i t o s a t the moment I'm okay w i t h 20. 

COMMISSIONER BAILEY: Are we r e a l l y okay w i t h 

b u r r i t o s not developing H2S or methane? 

COMMISSIONER OLSON: That's — there i s — you 

know, there's p o t e n t i a l . I don't know i f i t ' s t h a t b i g , 

myself, but I mean, you have something t h a t i s covered, 

i t ' s f u l l y wrapped up, I mean, i t ' s going t o s i t t h e r e 

and — 

COMMISSIONER BAILEY: — and — 

COMMISSIONER OLSON: — and — 

COMMISSIONER BAILEY: — churn away — 

COMMISSIONER OLSON: — churn away and t r y t o 

bubble up or do t h i n g s , you know, so — 

COMMISSIONER BAILEY: Anaerobic b a c t e r i a j u s t 

have a good time. 

COMMISSIONER OLSON: Uh-huh. So I guess t h a t ' s 

the other question, because t h a t ' s one of the t h i n g s t h a t 

i n d u s t r y brought up, was about the sampling underneath the 

l i n e r from the temporary p i t s . Because under t h a t system 

you're a c t u a l l y going t o d i g i t up and p h y s i c a l l y put i t i n 

a b u r r i t o . So then you could sample under i t . 

So f o r what we're t a l k i n g about now i s a l l o w i n g 

more of what i n d u s t r y was asking f o r , was the b u r i a l i n 

place, but w i t h the lower contaminant l e v e l , so t h e r e f o r e 

you don't need t o sample underneath i t . 
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CHAIRMAN FESMIRE: Right. 

COMMISSIONER OLSON: Make sure I understand t h a t 

c o r r e c t l y . 

CHAIRMAN FESMIRE: The m a t e r i a l t h a t they're 

l e a v i n g i n place i s the same m a t e r i a l t h a t we would allow 

on a landfarm. 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: I f i t ' s worse than t h a t , we 

don't need t o put i n a p l a s t i c , wrap i t up — 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: — down below, we haul i t o f f 

and — 

COMMISSIONER OLSON: They don't have t o a c t u a l l y 

p u l l anything up and take samples underneath i t then too. 

CHAIRMAN FESMIRE: Right, because we've already 

determined t h a t the contaminant l e v e l s t h a t we're going t o 

allo w are not something t h a t we would be — concerned i s 

the wrong word — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: Unless groundwater i s 

gre a t e r than 100 f e e t . 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER BAILEY: Okay. 

COMMISSIONER OLSON: So we're t a l k i n g about tacos 

w i t h o u t any sampling underneath, okay. 
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COMMISSIONER BAILEY: At 100 f e e t — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: — you can have tacos or 

b u r r i t o s . 

COMMISSIONER OLSON: Well, t h a t ' s one we're 

s t i l l — 

CHAIRMAN FESMIRE: Yeah, we're going t o have 

t o — 

COMMISSIONER OLSON: — going t o have t o t a l k 

about, so... 

COMMISSIONER BAILEY: Okay. 

MS. BADA: How about anchor trenches? 

COMMISSIONER OLSON: Because t h a t was more okay 

w i t h the b u r r i t o s w i t h landowner approval. 

CHAIRMAN FESMIRE: The anchor trenches, I t h i n k 

the evidence i s there t h a t they're necessary, t h a t i t ' s a 

proper design, and i t — l i k e I said, i t ' s an important 

p a r t of the o v e r a l l system. I t h i n k i t needs t o be th e r e , 

and I t h i n k the evidence i s s u f f i c i e n t t o support t h a t . 

COMMISSIONER OLSON: Yeah, I d i d n ' t have a 

problem w i t h t h a t . 

Oh, on some of the other sampling s t u f f t o o , we 

looked a t — under the dig-and-haul we had the BTEX, you 

know, th e r e was BTEX concentrations as w e l l as the TPH, and 

in d u s t r y proposed d i f f e r e n t l e v e l s than the D i v i s i o n d i d , 
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i f I r e c a l l . 

I t h i n k i t ' s i n the closure s e c t i o n , 13. 

COMMISSIONER BAILEY: 13.F? 

COMMISSIONER OLSON: No, I guess not. Looks l i k e 

i t ' s the same l e v e l s f o r BTEX and TPH — I mean, f o r BTEX 

and benzene, excuse me. The d i f f e r e n c e was the TPH l e v e l s 

versus the GRO/DRO. 

And they also had a d i f f e r e n t l e v e l . They wanted 

t o be allowed t o have 2500 of GRO/DRO, versus 100 of TPH. 

I myself, l i k e the 100 TPH. We've used t h a t f o r years, and 

i t ' s been a very e f f e c t i v e i n d i c a t o r f o r d e l i n e a t i o n 

purposes, not only — not f o r cleanup, but f o r d e l i n e a t i n g 

whether a s i t e caused an impact on groundwater. The 100 

has been extremely u s e f u l on a TPH basis. 

So I t h i n k maybe we j u s t need t o c l a r i f y the same 

t h i n g , t h a t i t ' s f o r d e l i n e a t i o n purposes, not n e c e s s a r i l y 

the f i n a l cleanup l e v e l . Because I t h i n k i n here i t ' s 

both. 

COMMISSIONER BAILEY: Where are you? 13.F? 

COMMISSIONER OLSON: I was loo k i n g i n 13 — I see 

i t f i r s t appears i n B. 

CHAIRMAN FESMIRE: Of which one? 

COMMISSIONER OLSON: 17.13.B, where i t t a l k s 

about closure methods f o r temporary p i t s . 

MS. BADA: B.(1), a c t u a l l y i t ' s j u s t d e l i n e a t i o n , 
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because then i t r e f e r s them t o Rule 116 or 19, i f i t 

exceeds those. I t ' s also a closure standard — 

COMMISSIONER OLSON: Right, so t h i s i s going t o 

have t o be finessed a l i t t l e b i t , because — 

MS. BADA: Yeah. 

COMMISSIONER OLSON: — now we're t a l k i n g about 

the — we're going t o s t i l l have some of these — the taco 

systems where you're not going t o have t o do t h i s . But i t 

would be used f o r a temporary p i t where you had t o do a d i g 

and haul. You'd need t o s t i l l d e l i n e a t e underneath i t a t 

some l e v e l , I t h i n k the same l e v e l s we t a l k e d about f o r the 

tacos. 

Maybe j u s t needs t o be cl e a r t h a t t h a t i s 

d e l i n e a t i o n too. 

And then — 

MS. BADA: How about closure f o r a taco? What 

would you use? TPH? 

COMMISSIONER OLSON: Well, I guess you're coming 

down t o — because — the d i f f e r e n c e now between the i n -

place closure and the b u r r i t o , because i n the b u r r i t o you 

had t o have — a t l e a s t under the OCD's proposal you had t o 

have the 3103 c o n s t i t u e n t s from the WQCC standards analyzed 

f o r , and then not be below, you had t o be below those 

l e v e l s f o r deep-trench b u r i a l . 

I mean, I don't know, I ' l l have t o go back and 
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look a t those — 

MS. BADA: Okay. 

COMMISSIONER OLSON: — analyses again, because 

i f you're doing the mixing a t 3 - t o - l you should be below 

a l l those l e v e l s anyways. 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER OLSON: I guess the concern as 

whether you had other t h i n g s l i k e metals, and t h a t was, you 

know, brought up by other people as w e l l as the D i v i s i o n , 

you know. But a 3 - t o - l d i l u t i o n , 2 - t o - l , 3 - t o - l , i t 

shouldn't be a problem, but should you be analyzing f o r i t 

then? I don't know t h a t I've got the best answer o f f the 

top of my head a t the moment. 

COMMISSIONER BAILEY: Want t o come back t o that ? 

COMMISSIONER OLSON: Yeah, t h a t would be one t o 

come back t o , I t h i n k , when we come back and look a t t h i s 

as t o what would be the — maybe b e t t e r l e v e l set f o r 

c h l o r i d e , but do we need t o look a t some of these other 

c o n s t i t u e n t s as p a r t of the b u r i a l ? Then have some k i n d of 

demonstration, whether i t ' s maybe j u s t — maybe i t ' s a 

cruder v e r s i o n f o r TPH and metals or something, I don't 

know. 

Because the 3103 c o n s t i t u e n t s i s — you'd have t o 

run a metals a n a l y s i s , and then you're going t o have t o run 

the v o l a t i l e s , the aromatic and halogenated. That, you 
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know, runs around — I don't know what i t i s these days, 

i t ' s $3 00. And then a couple hundred d o l l a r s f o r metals, 

and you've got t o also run f o r the s e m i - v o l a t i l e s , which i s 

a couple hundred d o l l a r s . I f you s t a r t l o o k i n g a t having 

t o analyze f o r those, you're probably l o o k i n g a t a t l e a s t 

$700, $800 or something l i k e t h a t — 

COMMISSIONER BAILEY: And the le n g t h of time — 

COMMISSIONER OLSON: — f o r example. 

COMMISSIONER BAILEY: — i t takes t o get back 

some of those analyses. 

COMMISSIONER OLSON: And you have — That's 

r i g h t . 

COMMISSIONER BAILEY: While i t ' s being 

analyzed — 

COMMISSIONER OLSON: Right — 

COMMISSIONER BAILEY: — you're not c l o s i n g i t . 

COMMISSIONER OLSON: — r i g h t , r i g h t . 

CHAIRMAN FESMIRE: Okay, are the r e any other b i g 

issues t h a t we need t o — or d i r e c t i o n a l issues, I guess, 

would be a b e t t e r way t o put i t ? 

MS. BADA: You probably j u s t need t o t h i n k about 

the a l t e r n a t e distances t h a t were requested f o r — 

CHAIRMAN FESMIRE: Four ground- — f o r water — 

MS. BADA: — watercourses, 3 0 instead of the — 

COMMISSIONER OLSON: Well, i f we use the 
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i n d u s t r y ' s proposal f o r the named systems — 

CHAIRMAN FESMIRE: — f o r the d e f i n i t i o n , yeah. 

COMMISSIONER OLSON: Yeah, I'm comfortable w i t h 

OCD's distances then, you know? Because I don't t h i n k — I 

t h i n k on one of them — I t h i n k i t was IPANM's, I don't 

b e l i e v e 10 f e e t i s — 

MS. BADA: Or 30 f e e t . 

COMMISSIONER OLSON: — or 3 0 f e e t i s ap p r o p r i a t e 

f o r those — 

MS. BADA: So you're comfortable — 

COMMISSIONER OLSON: Yeah — 

MS. BADA: — w i t h the 2 00? 

COMMISSIONER OLSON: — r i g h t . 

CHAIRMAN FESMIRE: Okay, I t h i n k we've addressed 

the important issue there by making i t r e l a t i v e l y major 

stream — or — stream systems, t h a t ' s not — watercourses. 

COMMISSIONER OLSON: Yeah, I t h i n k t h e i r concern 

was, too, t h a t i t was going t o be smaller systems, so they 

wanted something smaller. 

MS. BADA: What about the proposed change t o the 

p i t t o include stormwater or run-on? 

CHAIRMAN FESMIRE: Where i s t h a t ? 

MS. BADA: That's i n p a r t — 

COMMISSIONER OLSON: I t ' s i n the d e f i n i t i o n of 

the p i t f o r i n d u s t r y . 
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See, I don't ever l i k e — I mean, we have a l o t 

of stormwater p i t s , I know, n o n - o i l f i e l d s t u f f t h a t has 

some — t h a t can c o l l e c t a l o t of contaminants. I'm not 

sure — 

CHAIRMAN FESMIRE: Well — 

COMMISSIONER OLSON: — the extent you're going 

t o have i t , a t some of these — e s p e c i a l l y i n the San Juan 

Basin, some of these s i t e s . 

CHAIRMAN FESMIRE: Yeah, but t h i s i s 

exclusionary. What they're — 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: What they're t r y i n g t o do i s 

make sure t h a t a stormwater impound- — or a stormwater 

exclusion impoundment — exclusion berm, doesn't come under 

the d e f i n i t i o n of a p i t . I'm not sure but what I don't 

agree w i t h them on t h a t . Let's look a t i t . 

COMMISSIONER OLSON: Oh, I see the way you're 

reading i t . 

CHAIRMAN FESMIRE: Secondary containment and 

stormwater or run-on c o n t r o l . 

COMMISSIONER OLSON: But not a stormwater p i t . 

CHAIRMAN FESMIRE: Right. 

COMMISSIONER BAILEY: I t ' s a berm. 

CHAIRMAN FESMIRE: Yeah — 

COMMISSIONER OLSON: Right. 
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CHAIRMAN FESMIRE: — i t ' s — e x a c t l y , a berm 

made t o exclude run-on, and they don't want t h a t included 

i n the d e f i n i t i o n of a p i t . 

COMMISSIONER OLSON: Well, maybe i f i t s a i d and 

berms f o r stormwater and run-on c o n t r o l , I ' d be — 

CHAIRMAN FESMIRE: Yeah. 

COMMISSIONER OLSON: — a l i t t l e more 

comfortable, because t h a t almost makes i t sound l i k e — you 

know, there's a l o t of use of stormwater p i t s . I j u s t want 

t o make sure t h a t i t ' s not an ac t u a l — 

CHAIRMAN FESMIRE: Well, berm — I t h i n k berms — 

excluded from t h i s d e f i n i t i o n are berms constructed around 

tanks or other f a c i l i t i e s s o l e l y f o r the purpose of 

sa f e t y — 

MS. BADA: Yeah, i t ' s — 

COMMISSIONER OLSON: Okay. 

CHAIRMAN FESMIRE: — secondary containment and 

stormwater — 

COMMISSIONER OLSON: Okay. 

CHAIRMAN FESMIRE: — or run-on c o n t r o l . 

COMMISSIONER OLSON: Yeah, I don't have a problem 

w i t h t h a t . 

MS. BADA: What about t h e i r suggestion about 

adding C i n se c t i o n 8 so t h a t they could get one permit 

instead of — so i t ' s c l e a r t h a t they can get one permit? 
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CHAIRMAN FESMIRE: That was the i n t e n t . 

MS. BADA: So are you okay w i t h t h a t one? 

CHAIRMAN FESMIRE: Yes. 

COMMISSIONER OLSON: Yeah, I don't have any 

problem w i t h t h a t . 

MS. BADA: Okay. 

COMMISSIONER OLSON: And I t h i n k the D i v i s i o n had 

some other s t u f f too, l i k e welding and seams. I thought 

t h a t was — 

COMMISSIONER BAILEY: Yes. 

COMMISSIONER OLSON: — acceptable t o o . 

COMMISSIONER BAILEY: And changing the hot spot 

f o r — 

COMMISSIONER OLSON: Right. 

COMMISSIONER BAILEY: -- a c t u a l words. 

CHAIRMAN FESMIRE: Yes. 

COMMISSIONER OLSON: And Dr. Neeper's issue too, 

I t h i n k , on c l a r i f y i n g l i k e i f we look a t wet areas and 

th i n g s l i k e t h a t , I thought t h a t was a good suggestion too. 

You're l o o k i n g a t leaks i n the l i n e r system. Because I 

t h i n k i t was — i n the OCD's versio n i t was t h i s broader 

d e s c r i p t i o n , and h i s gave a l i t t l e b i t more c l a r i t y , I 

thought, t o i t . 

CHAIRMAN FESMIRE: My plan was, you know, t o — 

again, when we get the t r a n s c r i p t , go through t h i s — 
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COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: — piece by piece — 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: — t o address those issues. 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN FESMIRE: What I was t r y i n g t o get 

accomplished today was, I t h i n k , what we have accomplished, 

and t h a t i s j u s t get a r e a l good idea of the d i r e c t i o n 

we're going, where we've got agreement and where we've got 

disagreement, and — 

COMMISSIONER BAILEY: And I t h i n k we made 

marvelous progress. 

COMMISSIONER OLSON: P r e t t y remarkable, I t h i n k . 

CHAIRMAN FESMIRE: So i s there anything else i n 

t h a t l i n e t h a t we need t o address today? 

COMMISSIONER BAILEY: I t h i n k we d i d a great j o b . 

COMMISSIONER OLSON: I t h i n k t h a t ' s — I t h i n k 

t h a t ' s the major areas t h a t we need t o cover, t o t e l l you 

the t r u t h . 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: Like I s a i d , w e ' l l have t o 

fi n e - t u n e i t when we get the — 

CHAIRMAN FESMIRE: Oh, yeah — 

COMMISSIONER OLSON: — f o r the f i n a l d r a f t . 

CHAIRMAN FESMIRE: — I inten d when we get the 
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t r a n s c r i p t and get a chance t o review the t r a n s c r i p t — 

COMMISSIONER OLSON: Right. 

CHAIRMAN FESMIRE: — t o s i t down and go through 

i t according t o the l i s t t h a t we've made and check out each 

one of these changes, check out the j u s t i f i c a t i o n s t h a t 

have been f i l e d f o r each one of these changes, and make a 

dec i s i o n on t h a t . 

But I t h i n k we've decided which d i r e c t i o n we're 

going — 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: — how we're going t o get 

th e r e , and how long i t might take. 

I s t here anything else t h a t you guys want t o 

discuss? 

MS. BADA: I s there anything you want me t o work 

on i n the meantime? 

CHAIRMAN FESMIRE: Would i t be proper t o d r a f t 

s o r t of a memo between us t h a t o u t l i n e s what we've t a l k e d 

about and make sure we've — 

COMMISSIONER BAILEY: I can agree t o t h a t . 

CHAIRMAN FESMIRE: Okay. 

COMMISSIONER OLSON: Uh-huh. 

CHAIRMAN FESMIRE: And w e ' l l do t h a t , i f you 

would — you've kept the notes and — 

MS. BADA: I t h i n k so. 
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(Laughter) 

COMMISSIONER OLSON: Maybe j u s t — 

MS. BADA: I t h i n k y o u ' l l f i n d out where i t ' s — 

COMMISSIONER OLSON: — do t h a t — s h a l l we j u s t 

maybe do i t as a motion t o have our counsel d r a f t a r u l e 

based upon the general concepts t h a t we've presented here 

today and then — 

CHAIRMAN FESMIRE: I'm not sure she's got enough 

t o d r a f t a r u l e , because l i k e I sa i d , we've got 10 pages of 

t h i n g s t h a t we've got t o go through. But i f she could — 

i f she could give us a memo, s o r t of a guidance document, 

you know, here are the macro decisions t h a t we've made, we 

w i l l use those as a g u i d e l i n e when we go through 

i n d i v i d u a l l y on each one of these areas where t h e r e were 

comments — 

COMMISSIONER OLSON: Well, I was wondering i f we 

could — because some of t h i s s t u f f i s going t o be changed 

language. I t h i n k i t would be good i f we could — 

CHAIRMAN FESMIRE: Well — 

COMMISSIONER OLSON: — i f Cheryl could maybe 

take j u s t the major concepts we've t a l k e d about so f a r , and 

a f t e r the t r a n s c r i p t comes out t r y t o put together a 

discuss i o n — d r a f t discussion document t h a t ' s got the new 

concepts i n i t . 

MS. BADA: Some of them I can. The one I 
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probably can't without some assistance i s the below grade 

tank issue. 

CHAIRMAN FESMIRE: Yeah — 

COMMISSIONER OLSON: Oh, r i g h t — 

CHAIRMAN FESMIRE: — w e ' l l need t o address 

t h a t — 

COMMISSIONER OLSON: — r i g h t . 

CHAIRMAN FESMIRE: — l a t e r . But I t h i n k we've 

es t a b l i s h e d the d i r e c t i o n we want t o go w i t h t h a t , the 

s p e c i f i c wording, what you might do i s make an attempt a t 

i t , and we can use t h a t as a discussion document the next 

time we meet. 

My i n t e n t i o n now i s , since we don't know e x a c t l y 

when we're going t o get the t r a n s c r i p t , t o not set a next 

meeting a t the present time, which means t h a t we w i l l have 

t o r e - n o t i c e i t . And as soon as the r e p o r t e r gets a date 

— I ' l l bet he can give us 20 days' n o t i c e f o r when he 

t h i n k s h e ' l l be done, and w e ' l l go ahead and r e - n o t i c e i t 

and continue the hearing u n t i l t h a t p o i n t . 

I n the meantime, as the co u r t r e p o r t e r f i n i s h e s 

each volume, h e ' l l send us an e l e c t r o n i c copy. And i f you 

want a hard copy, we can p r i n t i t out f o r you on our 

budget. 

COMMISSIONER BAILEY: I read hard copy. 

CHAIRMAN FESMIRE: Okay. 
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COMMISSIONER OLSON: Uh-huh, I'm the same way. 

You know — 

CHAIRMAN FESMIRE: As he — 

COMMISSIONER OLSON: — I don't mind having 

e l e c t r o n i c , but I l i k e the hard copy f o r reading. 

CHAIRMAN FESMIRE: As the co u r t r e p o r t e r gets a 

volume done, he can send i t t o us and w e ' l l p r i n t i t make 

sure t h a t you a l l get a — each get a hard copy and the 

e l e c t r o n i c v e r s i o n . 

I s t h ere anything else we need t o address today? 

COMMISSIONER BAILEY: When w i l l Cheryl be able t o 

give us t h i s k i n d of general agreement, d i r e c t i o n a l — 

MS. BADA: I ' l l s t a r t working on i t next week. I 

can't promise i t w i l l be f i n i s h e d , so... 

CHAIRMAN FESMIRE: I ' l l bet i t w i l l be sometime 

a f t e r Christmas. 

COMMISSIONER BAILEY: By the next r e g u l a r l y 

scheduled hearing on the 22nd? 

MS. BADA: Yes, i t should be — yeah, t h a t should 

be f i n e . 

COMMISSIONER BAILEY: Okay. 

CHAIRMAN FESMIRE: I s there anything from the 

r a t h e r sparse audience t h a t we should take up? 

Mr. Carr, do you have anything? 

MR. CARR: I ' d l i k e t o wish you a merry 
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Christmas. 

(Laughter) 

COMMISSIONER OLSON: And you don't want t o see us 

f o r a while? 

CHAIRMAN FESMIRE: Mr. Brooks? 

MR. BROOKS: Mr. Chairman, a t an e a r l i e r stage I 

promised the Commission counsel t h a t I would f u r n i s h some 

requested f i n d i n g s and conclusions, because I thought t h a t 

might be h e l p f u l t o the Commission counsel i n f o r m u l a t i n g 

the f i n a l conclusions. And of course since I'm a c t i n g as 

D i v i s i o n counsel and not as Commission counsel, I would — 

i t would be something I would obviously f u r n i s h t o other 

counsel t o permit them t o examine. 

CHAIRMAN FESMIRE: Okay. Mr. Carr, do you have 

any problem w i t h that? 

MR. CARR: No, s i r . 

MS. BADA: I would be most g r a t e f u l . 

CHAIRMAN FESMIRE: Mr. Huffaker, do you have any 

problem? 

MR. HUFFAKER: No, Mr. Chairman. 

CHAIRMAN FESMIRE: Anything else — anything else 

you'd l i k e t o add? 

MR. HUFFAKER: No. Happy h o l i d a y s . 

(Laughter) 

CHAIRMAN FESMIRE: Okay. With t h a t , we w i l l go 
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ahead and adjourn, t o reconvene a t some p o i n t t o be n o t i c e d 

out l a t e r . 

Thank you a l l very much f o r your patience. 

(Thereupon, these proceedings were continued a t 

2:52 p.m.) 

* * * 
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