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1 MR. BROOKS: We'll c a l l Case No. 14108, A p p l i c a t i o n 

2 of New Mexico O i l Conservation D i v i s i o n f o r a Compliance Order 

3 against Buckeye Disposal, LLC. 

4 C a l l f o r appearances. 

5 MS. ALTOMARE: Mikal Altomare on be h a l f of the O i l 

6 Conservation D i v i s i o n . 

7 MR. PADILLA: L. P a d i l l a f o r Buckeye, LLC. 

8 MR. BROOKS: Witnesses? 

9 THE WITNESS: Daniel Sanchez of the OCD. 

10 MR. PADILLA: I have one witness, James M i l l e t t . 

11 MR. BROOKS: Very good. Witnesses, i f you have 

12 business cards, i t w i l l be h e l p f u l i f you would give them t o 

13 the r e p o r t e r i f you have not already done so. 

14 W i l l the witnesses please stand t o be sworn? 

15 [Witnesses sworn.] 

16 MR. BROOKS: Okay. You may proceed, Ms. Altomare. 

17 MS. ALTOMARE: Thank you, Mr. Examiner. Just 

18 b r i e f l y , t o summarize why we're here today, the a p p l i c a t i o n 

19 p r e t t y much lays e v e r y t h i n g out, b a s i c a l l y , j u s t t o c l a r i f y why 

20 we're here as opposed t o going t o D i s t r i c t Court f o r 

21 enforcement of the ACO non-compliance. 

22 Because t h i s was an on-going non-compliance issue 

23 w i t h the one w e l l , coupled w i t h a new v i o l a t i o n w i t h a second 

24 w e l l , i n the name of j u d i c i a l e f f i c i e n c y , I guess, we thought 

25 i t best t o b r i n g the a c t i o n here, t r y and consolidate and get 
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1 e v e r y t h i n g done at once, t r y and get the u n d e r l y i n g ACO j 

2 enforced at the same time as g e t t i n g the new v i o l a t i o n s f 

J 
3 addressed -- t r y i n g t o h i t two b i r d s w i t h one stone, as i t j 
4 were. ' jl 

1 
5 And al s o , i n e f f e c t , get a more s o l i d order i f and | 

I 

6 when we do need t o go t o D i s t r i c t Court so t h a t they can seek j 

7 enforcement i n t h a t venue — i f and when we need t o do t h a t . j 

8 The u n d e r l y i n g ACO was done f o r the State AF#1 f 

9 because of a v i o l a t i o n of continuous i n a c t i v i t y f o r a p e r i o d of i 

10 one year plus 90 days. The operator d i d acknowledge t h a t they I 

11 were i n v i o l a t i o n of the OCD r u l e s , signed the ACO, agreed t o ] 

12 b r i n g the w e l l back i n t o compliance by e i t h e r plugging and i 

13 abandoning i t or o b t a i n i n g a temporary abandonment sta t u s j 

14 approval by the OCD by a date c e r t a i n . That date c e r t a i n was < 
i 

15 set t o be December of 2007. I b e l i e v e i t was December 17th. : 

16 They d i d not meet t h a t date. And w i t h i n the ACO, j 

17 there was a p e n a l t y s t r u c t u r e t h a t was c a l l e d f o r i f they d i d | 

18 not meet the terms of the ACO. The p e n a l t i e s have not been 

19 p a i d . The w e l l s t i l l has not been brought i n t o compliance. ) 
20 And i n a d d i t i o n t o t h a t , another w e l l t h a t they had j 

I 
21 acquired s h o r t l y a f t e r i t had been brought i n t o TA st a t u s by | 

22 the previous operator f e l l out of compliance because the TA j 

23 exp i r e d . And t h a t w e l l has not been brought back i n t o TA | 

24 s t a t u s or plugged and abandoned or brought back on l i n e e i t h e r . 

25 In addition to that, both of these wells now fall \ 
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1 under the new f i n a n c i a l assurance requirements r e q u i r i n g 

2 a d d i t i o n a l s i n g l e w e l l bonding because they have been i n a c t i v e 

3 f o r longer than two years and are on s t a t e or fee land. 

4 Because of these on-going v i o l a t i o n s , we are seeking 

5 an enforcement, an order mandating compliance. We're not 

6 seeking any a d d i t i o n a l p e n a l t i e s i n a d d i t i o n t o the enforcement 

7 of the p e n a l t y clause of the u n d e r l y i n g ACO. What we are 

8 seeking i s t h a t the operator be ordered t o plug and abandon 

9 both w e l l s by a date c e r t a i n and be ordered t o pay the 

10 p e n a l t i e s t h a t have accrued t o date according t o the terms of 

11 the ACO t h a t the operator signed and acknowledged some time 

12 ago. 

13 And a t t h i s time, we w i l l c a l l Daniel Sanchez. 

14 MR. BROOKS: Very good. Mr. P a d i l l a , do you wish t o 

15 make an opening statement before we s t a r t the witnesses? 

16 MR. PADILLA: No. I t h i n k the evidence w i l l be c l e a r 

17 enough t o support what our p o i n t i s going t o be i n t h i s case. 

18 MR. BROOKS: Very good. 

19 MS. ALTOMARE: Before I begin w i t h Mr. Sanchez, there 

20 i s a packet of e x h i b i t s before you, Mr. Examiner. The f i r s t 

21 two e x h i b i t s t h a t you w i l l see are an a f f i d a v i t of Dorothy 

22 P h i l l i p s as t o the f i n a n c i a l assurance issue and an a f f i d a v i t 

23 of ser v i c e n o t i n g the se r v i c e t h a t was provided t o Buckeye 
1 

24 Disposal, as w e l l as the se r v i c e t h a t was attempted on the j 
k 

25 s u r e t y f o r Buckeye Disposal based on the address t h a t was j 
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1 provided by the su r e t y . Apparently, t h a t address i s no longer 

2 v a l i d . I t was return e d t o us. There was also p u b l i c a t i o n 

3 n o t i c e t h a t was provided. A l l of t h a t i s l a i d out w i t h i n the 

4 A f f i d a v i t of Service and the attached e x h i b i t s . The a f f i d a v i t 

5 of Dorothy P h i l l i p s provides the i n f o r m a t i o n regarding the 

6 v i o l a t i o n s of the f i n a n c i a l assurance requirements as t o these 

7 two w e l l s . 

8 DANIEL SANCHEZ 

9 a f t e r having been f i r s t d u l y sworn under oath, 

10 was questioned and t e s t i f i e d as f o l l o w s : 

11 DIRECT EXAMINATION 

12 BY MS. ALTOMARE: 

13 Q. Mr. Sanchez, can you s t a t e your f u l l name f o r the 

14 record, please. 

15 A. Daniel Sanchez. 

16 Q. Okay. And by whom are you employed? 

17 A. The New Mexico O i l Conservation D i v i s i o n . 

18 Q. And how long have you been employed there? 

19 A. For three and a h a l f years. 

20 Q. And what i s your p o s i t i o n w i t h the O i l 

21 Conservation D i v i s i o n ? 

22 A. I'm the compliance and enforcement manager. 

23 Q. And what are your j o b d u t i e s as a compliance and 

24 enforcement manager? 

25 A. I supervise the four d i s t r i c t s throughout the 
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1 s t a t e , the environmental bureau here i n Santa Fe, and I oversee 

2 the compliance and enforcement e f f o r t s w i t h i n the D i v i s i o n . 

3 Q. Okay. And have you t e s t i f i e d before i n t h i s 

4 forum and before the D i v i s i o n ? 

5 A. Yes, I have. 

6 Q. Have you been q u a l i f i e d as an expert i n o i l 

7 conservation i n the o i l i n d u s t r y and the r e g u l a t i o n and 

8 enforcement management? 

9 A. Yes. 

10 MS. ALTOMARE: At t h i s time, I would move t o q u a l i f y 

11 Mr. Sanchez as an expert i n the o i l i n d u s t r y and r e g u l a t i o n and 

12 compliance. 

13 MR. BROOKS: Any ob j e c t i o n ? 

14 MR. PADILLA: No, no, no. 

15 MR. BROOKS: So q u a l i f i e d . 

16 Q. (By Ms. Altomare): Mr. Sanchez, have you 

17 reviewed the w e l l f i l e s a t issue f o r the two w e l l s t h a t are 

18 r a i s e d i n the a p p l i c a t i o n of t h i s case? 

19 A. Yes, I have. 

2 0 Q. Are you f a m i l i a r w i t h the operator t h a t we are 

21 d i s c u s s i n g today, Buckeye Disposal, LLC? 

22 A. Yes. 

23 Q. I want t o show you what has been marked as 

24 E x h i b i t C. Do you have t h a t i n f r o n t of you? 

25 A. Yes, I do. 
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1 Q. Can you i d e n t i f y t h a t f o r the record, please? 

2 A. This i s the Agreed Compliance Order between the 

3 OCD and Buckeye Disposal, LLC. 

4 Q. Okay. And f o r the record, t h a t has been 

5 i d e n t i f i e d as ACO 183; i s t h a t c o r r e c t ? 

6 A. That's c o r r e c t . 

7 Q. And are you f a m i l i a r w i t h t h i s p a r t i c u l a r Agreed 

8 Compliance Order? 

9 A. Yes, I am. 

10 Q. And what was the reason f o r t h i s p a r t i c u l a r 

11 Agreed Compliance Order? 

12 A. For the State AF#1 w e l l , they were out of 

13 compliance. There was no pr o d u c t i o n or i n j e c t i o n r e p o r t e d 

14 since December of 2003, and the w e l l had n e i t h e r been plugged 

15 or t e m p o r a r i l y abandoned. 

16 Q. Okay. I ' d l i k e t o d i r e c t your a t t e n t i o n t o Page 
17 2 of the Agreed Compliance Order. At Page 2, what are the key 

18 conclusions a t Paragraphs 2 and 3 t h a t were reached by the O i l 

19 Conservation Division in the Agreed Compliance Order? \ 

20 A. They were that Buckeye violated Rule 201 by < 

21 f a i l i n g t o p r o p e r l y plug and abandon or place on temporary j 

22 abandonment s t a t u s the State AF#1 w e l l w i t h i n 90 days of one ) 

23 year of continuous a c t i v i t y , and the v i o l a t i o n of Rule 201 was j 

24 knowing and w i l l f u l . Buckeye d i d not take c o r r e c t a c t i o n on j 

25 the State AF#1 w e l l , even a f t e r t hree l e t t e r s from the OCD 1 
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1 n o t i f y i n g Buckeye of the v i o l a t i o n . Those l e t t e r s were issued 

2 i n March of '05, June of '05 and J u l y of '06. 

3 Q. Okay. I n the s e c t i o n l a b e l e d "Order" of the 

4 Agreed Compliance Order, can you review f o r the Hearing 

5 Examiner what was ordered by the OCD w i t h regard t o the 

6 State AF#1? 

7 A. Okay. "The OCD assesses, and Buckeye agrees t o 

8 pay, a p e n a l t y of $1,000 f o r the knowing and w i l l f u l v i o l a t i o n 

9 of Rule 201 a t the State AF#1 w e l l . 

10 "The $1,000 p e n a l t y s h a l l be pa i d a t the time Buckeye 

11 executes t h i s order. Payment s h a l l be made by check payable t o 

12 the New Mexico O i l Conservation D i v i s i o n . 

13 "Within 10 days of the date t h a t t h i s order i s 

14 executed, Buckeye s h a l l f i l e a sundry n o t i c e i n d i c a t i n g i t s 

15 i n t e n t t o produce, plug or t e m p o r a r i l y abandon the State AF#1 

16 w e l l . 

17 "Within s i x months of the date t h i s order i s 

18 executed, Buckeye s h a l l take one of the f o l l o w i n g a c t i o n s t o 

19 r e t u r n the State AF#1 w e l l t o compliance w i t h Rule 201: 

20 "A: Return the w e l l t o p r o d u c t i o n and f i l e a C — 

21 155 r e p o r t i n g p r o d u c t i o n ; 

22 "B: Plug the wellbore of the w e l l and f i l e a sundry 

23 n o t i c e r e p o r t i n g the pl u g g i n g ; or 

24 "C: Place the w e l l on approved temporary abandonment 

25 s t a t u s . 
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1 " I f Buckeye f a i l s t o r e t u r n the State AF#1 w e l l t o 

2 compliance w i t h Rule 201 w i t h i n s i x months of the date t h i s 

3 order i s executed, Buckeye agrees t o pay an a d d i t i o n a l p e n a l t y 

4 of $1,000 f o r each f u l l week a f t e r the deadline t h a t the w e l l 

5 remains out of compliance w i t h Rule 201." 

6 Q. Okay. And Paragraph 6 enumerates a s e r i e s of 

7 acknowledgements t h a t the operator i n d i c a t e d by s i g n i n g t h i s 

8 document; i s t h a t c o r r e c t ? 

9 A. That's c o r r e c t . 

10 Q. And what are those acknowledgements? 

11 A. "The operator acknowledges the correctness of 

12 Findings and Conclusions set f o r t h i n t h i s order; 

13 "Agrees t o pay the $1,000 penal t y assessed i n the 

14 Order a t the time the Order i s executed; 

15 "Agrees t o f i l e a sundry n o t i c e w i t h i n 10 days of the 

16 date t h i s Order i s executed s t a t i n g i t s i n t e n t t o produce, plug 

17 or t e m p o r a r i l y abandon the State AF#1; 

18 "Agrees t o r e t u r n the State AF#1 t o compliance w i t h 

19 Rule 201 w i t h i n s i x months of the date t h i s Order i s executed; 

20 "Agrees t h a t i f i t f a i l s t o r e t u r n the State AF#1 t o 

21 compliance w i t h Rule 201 w i t h i n s i x months of the date t h i s 

22 Order i s executed, i t w i l l pay an a d d i t i o n a l p e n a l t y of $1,000 

23 f o r each f u l l week a f t e r t h a t deadline t h a t the State AF#1 

24 remains out of compliance w i t h Rule 201; 

25 "Waives any r i g h t , pursuant t o the O i l and Gas Act or 
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1 otherwise, t o a hearing e i t h e r p r i o r t o or subsequent t o the 

2 e n t r y of t h i s order or t o an appeal from t h i s Order; 

3 "Agrees t h a t the order may be enforced by OCD or O i l 

4 Conservation Commission Order, by s u i t or otherwise, t o the 

5 same extent and w i t h the same e f f e c t as a f i n a l Order of the 

6 OCD or O i l Conservation Commission entered a f t e r n o t i c e and 

7 hearing i n accordance w i t h a l l terms and p r o v i s i o n s of the O i l 

8 and Gas Act." 

9 Q. And what are the dates of execution by the 

10 r e p r e s e n t a t i v e of Buckeye and by the d i r e c t o r o f the O i l 

11 Conservation D i v i s i o n ? 

12 A. Buckeye signed on -- I b e l i e v e i t ' s May 20th 

13 of '07, and t h a t was by Peter B e r g s t e i n . And the commissioner, 

14 Mark Fesmire, Executive D i r e c t o r , signed o f f on June 1st, 2007. 

15 Q. Okay. So based on Paragraph 4 c a l l i n g f o r s i x 

16 months of the date of the order — " w i t h i n s i x months of the 

17 date of the order, Buckeye s h a l l take one of the f o l l o w i n g 

18 a c t i o n s t o r e t u r n the State AF#1 w e l l t o compliance, " -- s i x 

19 months from June 1st, what would have been the deadline f o r 

2 0 Buckeye t o have retur n e d the w e l l t o compliance? 

21 A. December 1 s t . 

22 Q. To your knowledge, d i d Buckeye r e t u r n the w e l l t o 

23 compliance using one of the methods t h a t was enumerated i n the 

24 ACO? 

25 A. No, they d i d n ' t . 

PAUL BACA PROFESSIONAL COURT REPORTERS 
656a3a90-c150-402e-8c82-3ec54b8859c4 



Page 13 

1 Q. Did they make the 10-day deadline f o r f i l i n g the 

2 sundry from the June 1st sig n a t u r e of the d i r e c t o r ? 

3 A. No, they d i d n ' t . 

4 Q. Okay. I ' d l i k e t o d i r e c t your a t t e n t i o n t o 

5 E x h i b i t E. At t h i s p o i n t , can you i d e n t i f y t h i s document f o r 

6 the record? 

7 A. This was the l e t t e r sent out on June 1st, 2007, 

8 along w i t h the signed Agreed Compliance Order acknowledging the 

9 r e c e i p t of the signed order by Buckeye and the r e c e i p t of 

10 $1,000 p e n a l t y and given the d e t a i l s of the Agreed Compliance 

11 Order issues. 

12 Q. Okay. And t h i s l e t t e r a c t u a l l y , does s p e c i f y the 

13 dates of June 1st and December 1st f o r the deadlines f o r 

14 Buckeye? 

15 A. Yes, i t does. 

16 Q. So i t a c t u a l l y c a l c u l a t e s the deadlines f o r the 

17 operator? 

18 A. Yes, i t d i d . 

19 Q. And you were copied on t h i s l e t t e r ; i s t h a t 

20 r i g h t ? 

21 A. That's c o r r e c t . 

22 Q. Just t o back up, I'm going t o show you E x h i b i t D. 

23 Can you i d e n t i f y t h i s document f o r the record, please? 

24 A. E x h i b i t D i s the w e l l l i s t f o r Buckeye Disposal 

25 LLC, and i t shows the four w e l l s t h a t they operate a t t h i s 
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2 Q. Okay. And how i s t h i s l i s t generated? 

3 A. These are the w e l l s r e p o r t e d by the operator t o 

4 the OCD. 

5 Q. And t h i s i s the l i s t t h a t i s generated by the 

6 OCD's o n l i n e system; i s t h a t c o r r e c t ? 

7 

8 

A. That's c o r r e c t . 

Q. And i t ' s a p u b l i c record a v a i l a b l e p u b l i c l y 

9 o n l i n e ; i s t h a t c o r r e c t ? 

10 A. Yes, i t i s . 

11 Q. And i t ' s kept i n the o r d i n a r y course of the 

12 business by the OCD? 

13 A. Yes. 

14 Q. By your c a l c u l a t i o n s , how many f u l l weeks have 

15 elapsed since the December 1st deadline passed f o r b r i n g i n g the 

16 w e l l i n t o compliance according t o the ACO? 

17 A. 19. 

18 Q. So according t o your c a l c u l a t i o n s , how much — 

19 what i s the t o t a l amount of penalt y a t t h i s time t h a t has 

20 accrued based on the p e n a l t y s t r u c t u r e t h a t i s i n c l u d e d i n the 

21 ACO? 

22 A. $19,000. 

23 Q. So t o your knowledge, has Buckeye made any 

24 payment or any e f f o r t t o remit any amount of the payment of the 

25 p e n a l t y from the ACO? 
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1 A. No, not a t t h i s time. 

2 Q. Okay. What i s the st a t u s of the AF#1? 

3 A. I t i s s t i l l out of compliance w i t h Rule 201. 

4 Q. They f i l e d an i n t e n t t o plug the abandon i n 

5 January; i s t h a t r i g h t ? 

6 A. That's r i g h t . 

7 Q. To your knowledge, has any a d d i t i o n a l work been 

8 done at the s i t e beyond f i l i n g t h a t sundry i n January? 

9 A. Not t o my knowledge. 

10 Q. What are you asking f o r w i t h regard t o the 

11 v i o l a t i o n and non-compliance w i t h the ACO 183 a t the 

12 State AF#1? 

13 A. We're asking t h a t the Hearing Examiner enforce 

14 the p e n a l t y p r o v i s i o n of the ACO 183 by a date c e r t a i n -- we're 

15 l o o k i n g at w i t h i n a few weeks of the issuance of the order --

16 s t a t i n g t h a t — we're asking j u s t f o r the $19,000. We're not 

17 asking t h a t the pe n a l t y be taken beyond today's date. 

18 We're also asking t h a t the w e l l be plugged and 

19 abandoned by May 30th of 2008. And i f they s t i l l f a i l t o come 

20 i n t o compliance by meeting these o b l i g a t i o n s , t h a t the Hearing 

21 Examiner order t h a t OCD a l l o w t o plug the w e l l and f o r f e i t 

22 Buckeye's f i n a n c i a l surety. 

23 Q. Okay. Mr. Sanchez, w i t h regard t o the other 

24 p o r t i o n of the a p p l i c a t i o n , I ' d l i k e t o d i r e c t your a t t e n t i o n 

25 t o E x h i b i t No. F. 
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1 A. Okay. 

2 Q. Can you i d e n t i f y t h i s document f o r the record, 

3 please? 

4 A. This i s a Change of Operator form from Penroc O i l 

5 Corporation t o Buckeye Disposal. This was enacted i n November 

6 of 2003, and t h i s changeover i s f o r the State AF#1, the State 

7 AF#2 and the State AF#3 t o Buckeye. 

8 Q. Okay. So according t o t h i s , Buckeye acquired 

9 both the State AF#1 and State AF#2 i n November of 2003? 

10 A. Yes. 

11 Q. I s t h a t r i g h t ? 

12 A. Yes. 

13 Q. So go ahead and look a t E x h i b i t G, i f you would. 

14 A. Okay. 

15 Q. What i s t h i s document? 

16 A. This i s a form C-103. This was submitted by 

17 Penroc O i l Corporation, and i t was able t o put the State AF#2 

18 w e l l on temporary abandonment s t a t u s u n t i l October 17th, 2007. 

19 Q. Okay. What i s the date of the temporary 

2 0 abandonment approval? 

21 A. October 18th, 2002. 

22 Q. So the State AF#2 was put on temporary 

23 abandonment s t a t u s approximately a year p r i o r t o the t r a n s f e r 

24 t o Buckeye; i s t h a t r i g h t ? 

25 A. That's c o r r e c t . 
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So when Buckeye acquired the State AF#2, i t was 

2 c u r r e n t l y i n temporary abandonment status? 

3 A. Yes . 

4 Q. Okay. Are you f a m i l i a r w i t h Rule 101.B? 

5 A. Yes, I am. 

6 Q. And what does t h a t r u l e require? 

7 A. Any s t a t e or fee w e l l t h a t has been i n a c t i v e or 

8 on temporary abandonment s t a t u s f o r more than two years, as of 

9 January 1st of 2008, i s r e q u i r e d t o submit f i n a n c i a l assurance, 

10 i n d i v i d u a l w e l l bonds on those w e l l s . 

11 Q. Okay. I'm going t o go ahead and d i r e c t your 

12 a t t e n t i o n t o -- i f you could look a t the a f f i d a v i t of Dorothy 

13 P h i l l i p s , which i s E x h i b i t A. 

14 A. Uh-huh. 

15 Q • I f you could look a t E x h i b i t B t o her a f f i d a v i t . 

16 According t o t h i s document, the State AF#2 was a t one p o i n t an 

17 a c t i v e , producing w e l l ; i s t h a t r i g h t ? 

18 A. That's r i g h t . 

19 Q. And t h i s document i s dated 1989; i s t h a t r i g h t ? 

20 A. Yes . 

21 Q. Okay. And i t has been on temporary abandonment 

22 st a t u s since at l e a s t 2002; i s t h a t c o r r e c t ? 

23 A. Up u n t i l 2007. 

24 Q. Okay. And what i s the c u r r e n t s t a t u s of the 

25 State AF#2 well? 
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1 A. I t i s c u r r e n t l y i n v i o l a t i o n of Rule 101.B and 

2 Rule 201. 

3 Q. What i s the c u r r e n t s t a t u s of the temporary 

4 abandonment s t a t u s f o r the State AF#2? 

5 A. I t i s no longer on temporary abandonment s t a t u s . 

6 Q. I t ex p i r e d on October 17th? 

7 A. Yes, 2007. 

8 Q. What i s the o b l i g a t i o n of an operator w i t h regard 

9 t o temporary abandonment stat u s when they o b t a i n -- when the 

10 w e l l i s -- when they operate a w e l l t h a t i s under an approved 

11 temporary abandonment stat u s w i t h regard t o an upcoming 

12 e x p i r a t i o n ? 

13 A. P r i o r t o t h a t e x p i r a t i o n , the TA, they are e i t h e r 

14 t o f i l e paperwork t o get the w e l l back on TA s t a t u s , get i t 

15 producing again, or plug and abandon the w e l l . 

16 Q. Okay. So by f a i l i n g t o do t h a t , the State AF#2 

17 w e l l i s i n v i o l a t i o n of both Rule 101.B and Rule 201, which i s 

18 the r u l e c a l l i n g f o r -- the same r u l e t h a t the State AF#1 w e l l 

19 was i n v i o l a t i o n t h a t we discussed e a r l i e r ? 

20 A. That's r i g h t . 

21 Q. Okay. What are -- and j u s t t o r e i t e r a t e , t o your 

22 knowledge, i s the State AF#1 s t i l l i n v i o l a t i o n of Rule 201, 

23 which r e q u i r e s plugging and abandonment, r e t u r n t o a c t i v i t y , or 

24 TA stat u s a f t e r a p e r i o d of continuous i n a c t i v i t y of one year 

25 plus 90 days? 
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1 A. Yes. I t ' s i n v i o l a t i o n of Rule 201. 

2 Q. With regard t o 101.B, i s the State AF#2 i n 

3 v i o l a t i o n of t h a t , i n t h a t i t has been i n a c t i v e f o r a p e r i o d of 

4 two years? 

5 A. Yes, i t i s . 

6 Q. What are you asking f o r w i t h regard t o the 

7 v i o l a t i o n s of 201 and 101.B f o r the State AF#1 and the 

8 State AF#2? 

9 A. An o f f i c i a l d e t e r m i n a t i o n t h a t both w e l l s are out 

10 of compliance w i t h Rules 101.B and Rule 201, an order r e q u i r i n g 

11 the operator t o post the r e q u i r e d s i n g l e w e l l f i n a n c i a l 

12 assurances f o r both w e l l s by a date c e r t a i n and u n t i l such time 

13 as the w e l l s have been plugged and abandoned and released, 

14 order the operator t o plug and abandon both of the w e l l s by a 

15 date c e r t a i n . We're l o o k i n g a t May 30th of 2008 f o r t h a t . 

16 An i m p o s i t i o n of a penal t y f o r $19,000 f o r the 

17 o r i g i n a l ACO 183. Also, w i t h i n a couple weeks, two weeks of 

18 the issuance of the order and i f the operator f a i l s t o plug and 

19 abandon the w e l l s per the order, d e c l a r i n g the w e l l s abandoned 

20 w i l l a l l o w the OCD t o f o r f e i t the a p p l i c a b l e f i n a n c i a l 

21 assurance t o plug the w e l l s . 

22 Q. I s the OCD asking f o r any a d d i t i o n a l p e n a l t y 

23 i m p o s i t i o n s p e c i f i c a l l y f o r these v i o l a t i o n s ? 

24 A. No. 

25 Q. And are you asking j u s t f o r , s p e c i f i c a l l y , f o r 
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1 enforcement action? 

2 A. Just enforcement a c t i o n and the o r i g i n a l p e n a l t y 

3 f o r ACO 183. 

4 Q. And j u s t f o r c l a r i f i c a t i o n , i s there a 

5 d i s t i n c t i o n between plugging and abandonment and the a c t u a l 

6 release of a s i t e ? 

7 A. Yes. A f t e r the w e l l has been plugged and 

8 abandoned, the operator has a year t o a c t u a l l y clean up the 

9 s i t e and get i t released. 

10 Q. And the bond under Rule 101.B must remain i n 

11 place u n t i l such time as the s i t e i s released; i s t h a t r i g h t ? 

12 A. That's c o r r e c t . 

13 MS. ALTOMARE: That's a l l the questions I have. Pass 

14 the witness. 

15 MR. BROOKS: Mr. Pa d i l l a ? 

16 CROSS EXAMINATION 

17 BY MR. PADILLA: 

18 Q. Mr. Sanchez, the a p p l i c a t i o n w i t h regard t o 

19 v i o l a t i o n of Rule 101 sta t e s on Page 9 t h a t they asked f o r 

20 determining t h a t the subject w e l l s are not i n compliance w i t h 

21 the 19.15.4.101 NMAC. What i s t h a t r u l e ? 

22 A. 101 -- Rule 101 i s the f i n a n c i a l assurance r u l e . 

23 I don't know i f t h a t ' s the exact name f o r i t — t h a t ' s what we 

24 r e f e r t o i t as — and i n d i c a t e s t h a t any w e l l , s t a t e or fee, 

25 t h a t has been i n a c t i v e f o r a p e r i o d of more than two years 
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r e q u i r e s s i n g l e w e l l bonding. 

2 Q. The c i t a t i o n i n the a p p l i c a t i o n f o r t h i s r u l e i s 

3 19.15.4.101 NMAC. I s there such a ru l e ? 

4 A. I ' l l ask my a t t o r n e y . I don't have t h a t i n f r o n t 

5 of me. 

6 MS. ALTOMARE: I'm s o r r y . What page are you at? 

7 MR. PADILLA: 9 of 12, a t the bottom of the page. 

8 MS . ALTOMARE: I s t h a t the only place where i t ' s 

9 c i t e d ? 

10 MR. PADILLA: I'm not sure. 

11 MR. BROOKS: I t ' s c o r r e c t l y c i t e d i n the n o t i c e , 

12 apparently. 

13 MS . ALTOMARE: I t may j u s t be a c l e r i c a l e r r o r . 

14 MR. PADILLA: I t ' s c i t e d on the f o l l o w i n g page a t the 

15 top of the page. 

16 MS. ALTOMARE: Oh, i t ' s — yeah. That was j u s t 

17 apparently a c l e r i c a l e r r o r because the r e s t of the document 

18 has i t c o r r e c t l y typed. 

19 MR. PADILLA: Well, i n the plea hearing statement, I 

20 f i n d t h a t c i t a t i o n as w e l l . 

21 MS . ALTOMARE: I n the substa n t i v e p o r t i o n of the 

22 document f o r v i o l a t i o n of OCD Rule 101.B where the a c t u a l 

23 p o r t i o n of the document disc u s s i n g t h a t v i o l a t i o n i s f u l l y 

24 a r t i c u l a t e d and flushed out beginning on Page 4, i t i s c i t e d as 

25 19.15.3.101.B 
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1 MR. PADILLA: So l e t me ask the witness which i s 

2 c o r r e c t . The i n c o r r e c t c i t a t i o n or the p o r t i o n c i t i n g the 

3 substantive p o r t i o n ? 

4 MS. ALTOMARE: I t h i n k you're asking f o r l e g a l 

5 conclusions. I'm not sure --

6 MR. PADILLA: I f he knows. I'm not asking f o r a 

7 l e g a l conclusion. He's t e s t i f y i n g here as an expert i n 

8 compliance. 

9 A. I d i d n ' t review t h a t p a r t of the opening 

10 statement. So I r e a l l y can't say a t t h i s p o i n t . 

11 Q. (By Mr. P a d i l l a ) : Mr. Sanchez, what i s OCD's 

12 c r i t e r i a f o r knowing and w i l l f u l v i o l a t i o n under these r u l e s 

13 t h a t you've been disc u s s i n g today? 

14 A. I n t h i s case, when an operator has been n o t i f i e d 

15 of a v i o l a t i o n , and we've received no response t o t h a t 

16 n o t i f i c a t i o n , and i t ' s backed up again -- i t r e a l l y doesn't 

17 need t o be backed up more than t h a t one time as long as they've 

18 been n o t i f i e d — then they are aware t h a t they have v i o l a t e d a 

19 r u l e . That i s knowing and w i l l f u l . That's what I would 

20 consider knowing and w i l l f u l . 

21 Q. And t h a t ' s a p u r e l y s u b j e c t i v e d e t e r m i n a t i o n t h a t 

22 the OCD makes; i s t h a t r i g h t ? 

23 A. I don't b e l i e v e t h a t ' s r e a l l y s u b j e c t i v e . I t ' s a 

24 very f a i r and accurate way of determining knowing and w i l l f u l . 

25 Q. Does the OCD look a t any m i t i g a t i n g f a c t o r s i n 
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1 regard t o t h a t a p p l i c a t i o n of t h a t standard? 

2 A. Yes, we do. 

3 Q. What k i n d of m i t i g a t i n g f a c t o r s do you look at? 

4 A. There have been times where a l e t t e r has gone 

5 out, and t h e r e has been no response. We'll c o n t a c t the 

6 operator and determine t h a t they may not have r e c e i v e d a 

7 l e t t e r , i n which case we won't go a f t e r them. We'll continue 

8 t o work w i t h them. So t h a t ' s a m i t i g a t i n g f a c t o r , I would 

9 t h i n k . 

10 Q. Are t h e r e any other m i t i g a t i n g f a c t o r s t h a t you 

11 would consider? 

12 A. That would have t o be on a case-by-case b a s i s , 

13 but I am sure t h e r e are o t h e r s . 

14 Q. What you're t e l l i n g me, then, i s t h a t the OCD 

15 doesn't consider m i t i g a t i n g f a c t o r s , r i g h t ? 

16 A. Yes, we do. 

17 Q. I n t h i s case, are the r e any environmental 

18 concerns t h a t you know of? 

19 A. Not t h a t I'm aware o f . 

20 Q. Would l a c k o f environmental f a c t o r s or concerns 

21 be a m i t i g a t i n g concern as f a r as the OCD? 

22 A. I t could be, yes. 

23 Q. What r e p o r t s have you r e c e i v e d from the f i e l d 

24 o f f i c e concerning the AF#1 w e l l ? 

25 A. No s p e c i f i c r e p o r t s t h a t I can r e c a l l a t t h i s 
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1 time. 

2 Q. I n b r i n g i n g t h i s a p p l i c a t i o n , d i d the OCD simply 

3 consider the la c k of response by the operator w i t h regard t o 

4 the compliance order? 

5 A. The la c k of response was the reason we entered 

6 i n t o the Agreed Compliance Order. We f e l t t h a t i f we d i d get 

7 i n t o an Agreed Compliance Order and l a i d down the basis f o r our 

8 issues, t h a t the operator would work w i t h us, and we could 

9 resolve those issues. 

10 Q. With respect t o the AF#2 w e l l , d i d you do 

11 anything i n terms of n o t i f y i n g the operator t h a t you were 

12 b r i n g i n g t h i s a c t i o n today? 

13 A. Just through the a p p l i c a t i o n i t s e l f . 

14 Q. So no warning l e t t e r t o s t a r t o f f with? 

15 A. No. The operator should have been w e l l aware 

16 t h a t they were on temporary abandonment s t a t u s up t o t h a t p o i n t 

17 and t h a t t h a t w e l l would have been f a l l i n g o f f . I t ' s up t o 

18 them t o keep t r a c k of those w e l l s . 

19 Q. What i s the p r a c t i c e of the OCD p r i o r t o b r i n g i n g 

20 an a p p l i c a t i o n f o r enforcement w i t h regard t o a w e l l such as 

21 the AF#2 well? 

22 A. I t ' s r e a l l y on a case-by-case b a s i s . I t r e a l l y 

23 depends on the operator and what we're l o o k i n g f o r . So there's 

24 not one answer f o r each case. 

25 Q. O r d i n a r i l y , i s a warning l e t t e r sent before you 

1 
I 
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1 b r i n g an a p p l i c a t i o n f o r temporary abandoned status? 

2 A. Once again, t h a t r e a l l y depends on whether 

3 there's a s p e c i f i c w e l l we're l o o k i n g a t a t t h a t time. I f 

4 there i s something else t h a t we -- l i k e i n t h i s case, we had 

5 the a c t i o n on the AF#1 under the Agreed Compliance Order. And 

6 when t h a t was ignored, we brought i n the AF#2, because t h a t 

7 one, too, was out of the compliance. So a l e t t e r wouldn't have 

8 gone out i n t h a t case. 

9 Q. I f i t had j u s t been the AF#2 w e l l , would t h i s 

10 l e t t e r have gone out f i r s t ? 

11 A. Probably no a c t i o n would have been taken on t h a t 

12 unless there was a request f o r c e r t a i n issues. They would have 

13 e v e n t u a l l y f a l l e n under -- or they are under Rule 40 i n being 

14 out of the compliance. 

15 I f they had requested allowables or a permit f o r 

16 another w e l l or something l i k e t h a t , then we would have l e t 

17 them know t h a t there was an issue and would have given them 

18 time t o resolve t h a t issue. 

19 Q. I n t h i s case, nothing was sent about the AF#2 i n 

20 order t o resolve the issue of e x p i r a t i o n of temporary 

21 abandonment status? 

22 A. Like I sa i d before, i t ' s not up t o us t o i n f o r m 

23 an operator when t h e i r TA are coming due. I t ' s t h e i r 

24 r e s p o n s i b i l i t y t o maint a i n those and keep up on them. 
25 Q. Well, how i s t h a t you b r i n g enforcement a c t i o n 
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1 w i t h respect t o a w e l l such as the AF#2? 

2 A. For t h a t reason, t h a t t h e r e was another one t h a t 

3 was on the l i s t t h a t we f e l t t h a t we needed t o deal w i t h . And 

4 i t had been on TA st a t u s f o r f i v e years coming up t o 2 007, and 

5 i t remained under t h a t s t a t u s which brought i t under 

6 Rule 101.B. So there was an issue of a d d i t i o n a l f i n a n c i a l 

7 assurances t h a t we were t r y i n g t o take care o f . And i f you 

8 look a t the a p p l i c a t i o n again, we're not asking f o r p e n a l t i e s 

9 on the AF#1. We're asking t h a t they come i n t o compliance. 

10 Q. And you're doing the same w i t h respect t o the 

11 bonding requirements, r i g h t ? 

12 A. Yes. 

13 Q. You're not asking f o r any p e n a l t i e s on th a t ? 

14 A. No. Just t h a t they come i n t o compliance w i t h the 

15 r u l e . 

16 MR. PADILLA: That's a l l I have. 

17 MR. BROOKS: Very good. Thank you. 

18 EXAMINATION 

19 BY MR. BROOKS: 

2 0 Q. When you were speaking of what you were asking 

21 f o r w i t h respect t o these two w e l l s , you sa i d t h a t you asked 

22 f o r an order t h a t they be plugged. 

23 A. Yes, s i r . 

24 Q. I n most of these compliance cases where we have 

25 i n a c t i v e w e l l s , the order reads t h a t they are t o be brought 
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i n t o compliance, which could be plugging and approved temporary 

2 abandonment or r e s t o r a t i o n of pr o d u c t i o n . Are you s p e c i f i c a l l y 

3 asking i n t h i s case t h a t the w e l l s be plugged? 

4 A. For the l e n g t h of time t h a t they have been 

5 i n a c t i v e , we f e l t t h a t the operator wasn't going t o get them 

6 back i n t o compliance by p u t t i n g them back i n t o p r o d u c t i o n or 

7 

8 

i n j e c t i o n . Temporary abandonment s t a t u s f o r any l e n g t h of time 

a f t e r t h i s j u s t doesn't seem t o make sense a f t e r i t ' s been 

9 s i t t i n g t h ere f o r s i x years i n a c t i v e , and the other w e l l would 

10 have been plugged based on the Agreed Compliance Order 183 

11 anyway. 

12 Q. Okay. Did the Agreed Compliance Order 

13 s p e c i f i c a l l y say i t was t o be plugged versus being r e s t o r e d t o 

14 compliance? 

15 A. I b e l i e v e i t d i d . 

16 Q. I t seems t o me i t says -- i n Paragraph 4 a t the 

17 top of Page 3, i t appears t o say t h a t i t can be brought i n t o 

18 compliance by any means provided. 

19 MS. ALTOMARE: They f i l e d an i n t e n t t o P&A. I t h i n k 

20 t h a t ' s what happened. 

21 MR. BROOKS: Okay. I t h i n k t h a t ' s the only questions 

22 I have. Terry? 

23 EXAMINATION 

24 BY MR. WARNELL: 

25 Q. Have e i t h e r one of these w e l l s , #1 or #2, ever 
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1 produced under t h i s operator? 

2 A. As f a r as I know, not under t h i s operator. 

3 Q. And you're asking t h a t both w e l l s be plugged by 

4 May 30th of t h i s year? 

5 A. Yes. 

6 MR. WARNELL: I have no other questions. 

7 MR. BROOKS: Any fo l l o w - u p , Ms. Altomare? 

8 REDIRECT EXAMINATION 

9 BY MS. ALTOMARE: 

10 Q. Just f o r c l a r i f i c a t i o n , the l a s t time t h a t the 

11 OCD made e f f o r t s t o send warning l e t t e r s t o work w i t h t h i s 

12 operator p r i o r t o the issuance of the ACO 183, how responsive 

13 was the operator? 

14 A. We got no response. 

15 MS. ALTOMARE: That's a l l I have. 

16 MR. BROOKS: Very good. The witness may stand down. 

17 Does t h a t conclude your presentation? 

18 MS. ALTOMARE: I t does. 

19 MR. BROOKS: Do you want t o o f f e r the e x h i b i t s i n 

20 evidence? 

21 MS. ALTOMARE: Yes, thank you. I ' d l i k e t o move 

22 E x h i b i t s A through G i n t o evidence, please. 

23 MR. BROOKS: Any obj e c t i o n ? 

2 4 MR. PADILLA: No. 

25 MR. BROOKS: E x h i b i t s A through G are admitted. 

1 
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2 MR. PADILLA: I have one witness. I ' l l c a l l 

3 Mr. James M i l l e t t . 

4 MR. BROOKS: Is your name --

5 THE WITNESS: James M i l l e t t . 

6 MR. BROOKS: Would you s p e l l your l a s t name? Because 

7 

8 

I'm not hearing you. 

THE WITNESS: Okay. M - i - l - l - e - t - t . 

9 MR. BROOKS: Thank you. 

10 THE WITNESS: No problem. 

11 MR. BROOKS: You may proceed, Mr. P a d i l l a . 

12 JAMES MILLETT 

13 a f t e r having oeen f i r s t d u l y sworn under oath, 

14 was questioned and t e s t i f i e d as f o l l o w s : 

15 DIRECT EXAMINATION 

16 BY MR. PADILLA: 

17 Q. Mr. M i l l e t t , s t a t e your f u l l name f o r the 

18 record, please. 

19 A. James M i l l e t t , M - i - l - l - e - t - t , the l a s t name. 

20 Q. You're here r e p r e s e n t i n g Buckeye Disposal LLC, 

21 c o r r e c t 

22 A. Yes, s i r 

• 
23 Q. And what i s your p o s i t i o n w i t h Buckeye Disposal 

24 LLC? 

25 A. I'm c u r r e n t l y employed by PAB Services, and I'm 
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1 the p r o j e c t manager f o r them. 

2 Q. Where are you located? 

3 A. Lubbock, Texas. 

4 Q. And t e l l us a l i t t l e b i t about — you're not here 

5 t e s t i f y i n g as an expert witness of any s o r t , r i g h t ? 

6 A. No, s i r . 

7 Q. You're here as a p r o j e c t manager responding t o 

8 t h i s a p p l i c a t i o n . Right? 

9 A. Yes, s i r . 

10 Q. A l l r i g h t . T e l l us a l i t t l e b i t about your — 

11 about Buckeye's d i s p o s a l operations i n New Mexico. 

12 A. We acquired Buckeye Disposal s e v e r a l years ago, 

13 and i t i s a s a l t w a t e r d i s p o s a l f o r a l a r g e area i n Buckeye, New 

14 Mexico, a l a r g e area of p r o d u c t i o n t h e r e . 

15 Q. When d i d you take over your s p e c i f i c duties? 

16 A. My s p e c i f i c d u t i e s were handed t o me on or about 

17 February the 1st. 

18 Q. And what were your i n s t r u c t i o n s when you took 

19 over? 

20 A. My i n s t r u c t i o n s were t o look a f t e r a l l disposals 

21 and a l l compliance, e v e r y t h i n g i n t o compliance w i t h the State 

22 of New Mexico. 

23 Q. Can you t e l l us — would you be more s p e c i f i c 

24 w i t h respect t o the AF#1 and the AF#2 wells? 

25 A. The AF#1 and the AF#2, we learned i n l a t e 
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1 December of the non-compliance issue. And t h a t was p a r t of the 

2 reason f o r my h i r i n g i n December. And I was t o l d t o work w i t h 

3 the OCD and b r i n g them i n t o compliance, as w e l l as work w i t h 

4 Ernie -- or not Ernie, but Eddy C. as t o the f e a s i b i l i t y of 

5 b r i n g i n g one of those i n t o p r o d u c t i o n as an i n j e c t i o n w e l l . 

6 Q. Have you r e t a i n e d Eddy C. as a consultant? 

7 A. Yes, s i r . Yes, s i r . I've been working w i t h him 

8 f o r a couple of months now. 

9 Q. What i s Mr. C. doing? 

10 A. Mr. C. i s l o o k i n g i n t o the f e a s i b i l i t y of 

11 b r i n g i n g the State AF#2 i n t o -- as an i n j e c t i o n w e l l t o r e l i e v e 

12 some pressure o f f of our State AF#3. We are c u r r e n t l y about 

13 ready t o run a casing l o g on t h a t . That was our next --

14 Q. What's the p r o x i m i t y o f the AF#1, the AF#2, and 

15 the AF#3? 

16 A. They are a l l w i t h i n a q u a r t e r m i l e of each other 

17 i n a t r i a n g u l a r p a t t e r n . 

18 Q. Have you had any ki n d of personnel issues a t 

19 Buckeye? 

20 A. Yes, we've had some. Over the l a s t t hree --

21 about the l a s t t hree years, we've had some major personnel 

22 issues i n our Hobbs o f f i c e . 

23 Q. More r e c e n t l y , have you had personnel issues w i t h 

24 your manager i n the Hobbs o f f i c e ? 

25 A. Oh, yes. Mr. Tom Brume and Brian Meredith, both 
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of which when several of these compliance orders came down, 

2 were given the f u l l a u t h o r i t y t o execute, and d i d not take care 

3 of plugging and abandoning i t or p u t t i n g i t i n t o p r o d u c t i o n or 

4 whatever they deemed f e a s i b l y necessary f o r Buckeye. 

5 Q. What k i n d of changes has Buckeye made w i t h regard 

6 t o coming i n t o compliance? 

7 

8 

A. Beginning l a s t -- e a r l y l a s t -- i n 2006 and 2007, 

we began a complete turnover of our management t h e r e . Tom 

9 Brume — 

10 MS. ALTOMARE: I'm going t o o b j e c t t o t h i s i f he 

11 doesn't have personal knowledge of t h i s . He j u s t s t a r t e d i n 

12 February. 

13 THE WITNESS: I have the records. 

14 MR. BROOKS: I'm so r r y . Counselor should respond t o 

15 the o b j e c t i o n , but I'm going t o o v e r r u l e i t . I w i l l accept the 

16 testimony f o r what i t i s , and Counsel can explore h i s knowledge 

17 of these matters on Cross. Continue. 

18 Q. (Mr. P a d i l l a ) : Let me ask you: Have you done an 

19 i n v e s t i g a t i o n as t o -- t o f a m i l i a r i z e y o u r s e l f w i t h the --

20 A. Yes, I have. 

21 Q. -- personnel issues and why you are — 

22 A. Yes, s i r . 

23 Q. - - i n your p o s i t i o n ? You know t h a t , r i g h t ? 

24 A. Yes, s i r . I have done --

25 Q. And you have personal knowledge o f what has 
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1 happened before and c u r r e n t l y , r i g h t ? 

2 A. Yes, s i r : Yes, s i r . 

3 Q. A l l r i g h t . So what are you t r y i n g t o get done 

4 out there now? 

5 A. We have i n s t a l l e d new management beginning l a s t 

6 J u l y and August, Larry Parker and Jim Sara. Right now, we are 

7 t r y i n g -- w i t h Jim, he's a d a i l y pumper who looks a f t e r the 

8 f a c i l i t y . And r i g h t now, we'd l i k e t o b r i n g State AF#1 i n t o 

9 plug and abandonment s t a t u s and t o b r i n g the State AF#2, 

10 pending Eddy C.'s recommendations, e i t h e r t o use i t as an 

11 i n j e c t i o n or plug and abandon i f i t ' s not going t o be f e a s i b l e . 

12 Q. You heard Mr. Sanchez t e s t i f y here about the 

13 deadline of May 30th, 2008, f o r plugging and abandoning those 

14 two w e l l s . Let's s t a r t out w i t h the AF#1, and l e t me hand you 

15 what we have marked as E x h i b i t No. 1. 

16 And I ' l l have you i d e n t i f y t h a t f i r s t . 

17 A. I t ' s a C-103 t h a t we j u s t r e c e n t l y f i l e d t o plug 

18 and abandon the State AF#1. 

19 Q. How long -- was t h a t C-103 i n response t o t h i s 

20 a p p l i c a t i o n , or had you already planned t o plug and abandon 

21 t h a t well? 

22 A. We had planned t o plug and abandon i t . The C-103 

23 was f i l e d immediately f o l l o w i n g t h i s a p p l i c a t i o n , but i t had 

24 been discussed w i t h — c o n s u l t i n g w i t h Eddy C. and c o n s u l t i n g 

25 w i t h L a r r y Parker t o b r i n g i t i n t o compliance. 
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Have you done anything t o t h a t w e l l t o guarantee 

2 t h a t t h e r e would be no environmental concerns? 

3 A. Larr y Parker, p r i o r t o my being f u l l y responsible 

4 f o r the b r i n g i n g a l l these i n t o compliance, took the i n i t i a t i v e 

5 t o set a cast - i r o n bridge p l u g . This was done i n e a r l y 

6 February. 

7 Q. And as f a r as you know, what e f f e c t would the 

8 s e t t i n g of t h a t bridge plug have? 

9 A. Reassure t h a t there wasn't any environmental 

10 problem or causing any problems w i t h the casing or anything 

11 t o — 

12 MR. BROOKS: Excuse me. I missed something. Are you 

13 t a l k i n g about the #1 or the #2? 

14 THE WITNESS: State AF#1. 

15 MR. BROOKS: Okay. Continue. 

16 Q. (By Mr. P a d i l l a ) : How about the #2? 

17 A. No work has been done on the #2 a t t h i s time. 

18 Q. But you're t e s t i n g the w e l l t o see whether or 

19 not --

20 A. Oh, yes, yes, yes. We are s e t t i n g up t o run a 

21 casing l o g on i t t o determine the casing and t o determine the 

22 f e a s i b i l i t y of t u r n i n g i t i n t o an i n j e c t i o n w e l l . 

23 Q. The testimony we've heard from Mr. Sanchez seems 

24 t o i n d i c a t e t h a t Buckeye j u s t doesn't take care of i t s 

25 ope r a t i o n s . Do you have a comment about t h a t ? 
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1 A. Yeah. Our f a c i l i t i e s are d a i l y checked on by Jim 

2 Sara. He was h i r e d l a s t J u l y . He's c o n s t a n t l y m o n i t o r i n g the 

3 pressures as w e l l as -- there's a l o t t o go on w i t h the 

4 d i s p o s a l ; i t ' s not j u s t a normal p r o d u c t i o n w e l l , as many of 

5 you a l l are aware -- a l o t of environmental tank l e v e l s t h a t 

6 need t o be monitored. And on a d a i l y b a s i s , he's assuring t h a t 

7 there's no problems w i t h any of t h a t or any environmental 

8 concerns f o r the f a c i l i t y , as w e l l as the day-to-day operation 

9 t o r e l i e v e -- t o keep some of these higher producing s a l t w a t e r 

10 w e l l s i n t h a t area i n op e r a t i o n . 

11 Q. Would conversion of the AF#2, the s a l t w a t e r 

12 d i s p o s a l w e l l , help i n pr e v e n t i n g e a r l y r e t i r e m e n t of w e l l s out 

13 there? 

14 A. Yes, s i r . With the r i s i n g cost of d i e s e l -- and 

15 some of these higher producing s a l t w a t e r w e l l s -- w i t h only one 

16 w e l l , we are f i l l i n g up now almost on a d a i l y b asis. And i t i s 

17 causing the s a l t w a t e r t o be trucked several more miles down the 

18 road a t a gr e a t e r expense t o the operator. 

19 Q. Let me t a l k about or ask you about knowing and 

20 w i l l i n g v i o l a t i o n of the r u l e s . To your knowledge, has there 

21 been some t o t a l d i s r e g a r d of the r u l e s , of OCD rules? 

22 A. No, s i r . No, s i r . Both Tom Brume and Brian 

23 Meredith, as w e l l , were given the f u l l a u t h o r i t y t o execute 

24 ~ these. 

25 Q. Let me ask you, before your personnel changes, 
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d i s r e g a r d even then, as f a r as you know? 

2 A. No, s i r . No, s i r . And no, s i r , not at a l l . And 

3 I d i d go back and look a t even our f i n e h i s t o r y on t h i s . And 

4 we have executed any f i n e s or anything immediately upon n o t i c e . 

5 Q. What i s E x h i b i t No. 2? 

6 A. E x h i b i t No. 2 would be a copy of a cancelled 

7 

8 

check from l a s t May. That was executed immediately f o l l o w i n g 

the receivement of t h a t order, w i t h o u t delay. 

9 Q • You weren't delinquent i n paying t h a t penalty? 

10 A. No, s i r . 

11 Q. Now, who was supposed t o f i l e these sundry 

12 n o t i c e s , the 103s and t h a t k i n d of thing? 

13 A. I n 2007, t h a t would have been l e f t up t o Walter. 

14 Q. Is t h a t the person t h a t was discharged? 

15 A. That was the person t h a t was discharged i n J u l y 

16 of l a s t year. 

17 Q. For f a i l i n g t o --

18 A. For f a i l i n g t o do m u l t i p l e t h i n g s , i n c l u d i n g --

19 we d i d not know of t h i s n o n - f i l i n g of the sundry n o t i c e , but he 

20 was — I d i d review h i s records, and he was discharged from our 

21 c o r p o r a t i o n f o r l a c k -- b a s i c a l l y l a c k of doing h i s j o b . 

22 Q. But s t i l l t here weren't any environmental hazards 

23 out there? 

24 A. No. No environmental hazards a t a l l . 

25 MR. PADILLA: That's a l l I have. 
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1 MR. BROOKS: Okay. Ms. Altomare? 

2 CROSS EXAMINATION 

3 BY MS. ALTOMARE: 

4 Q. Mr. M i l l e t t , how long have you worked i n the o i l 

5 and gas i n d u s t r y ? 

6 A. Off and on f o r the l a s t f i v e years. 

7 Q. Okay. And where d i d you work before t a k i n g up 

8 w i t h Buckeye? 

9 A. I worked w i t h Texland Petroleum. I have worked 

10 w i t h both Peter Bergstein and h i s d r i l l i n g d i v i s i o n . I worked 

11 on the r i g s , d r i l l i n g t h ere f o r several summers. 

12 Q. Okay. I s t h a t how you came t o work w i t h Buckeye, 

13 i n p a r t i c u l a r ? 

14 A. Yes, ma'am. 

15 Q. What, s p e c i f i c a l l y , were you h i r e d t o do when he 

16 h i r e d you t o work w i t h Buckeye? 

17 A. I was h i r e d t o b r i n g a l l of our disposals and t o 

18 look a f t e r a l l of our disposals as f a r as day-to-day 

19 operations, as w e l l as compliance. 

20 Q. Okay. So you were h i r e d t o take a look a t a l l 

21 the disposals i n New Mexico? 

22 A. Yes, ma'am. 

23 Q. I n c l u d i n g the State AF#2? 

24 A. Yes, i n c l u d i n g the State AF#2. 

25 Q. And you a l l were l o o k i n g a t t h a t s p e c i f i c a l l y f o r 
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1 r e a c t i v a t i n g i t . 

2 A. Yes, ma'am. 

3 Q. Why wasn't the temporary abandonment e x p i r a t i o n 

4 addressed? 

5 A. Our f i l e s had not been kept very w e l l , and t h a t 

6 was one t h i n g we d i d not r e a l i z e was i n e x p i r a t i o n u n t i l 

7 r e c e i v i n g the a p p l i c a t i o n . 

8 Q. Okay. You sai d t h a t you were aware back i n 

9 December — or Buckeye became aware back i n December t h a t there 

10 were some compliance issues t h a t were coming. And t h a t was 

11 p a r t of the reason f o r your h i r e . 

12 A. Yes, ma'am. 

13 Q. I f you were aware, or Buckeye was aware, back i n 

14 December of compliance issues, what a c t i o n d i d Buckeye take t o 

15 i n i t i a t e contact w i t h OCD t o s t a r t d i f f u s i n g t h a t s i t u a t i o n ? 

16 A. I'm not aware of exact a c t i o n s . L a r r y Parker d i d 

17 begin t o take immediate a c t i o n , and — because he was not aware 

18 of State AF#2 being i n compliance. He was aware of State AF#1 

19 not being compliant. And t h a t was p a r t of the c a s t - i r o n bridge 

20 p l u g . He was not -- d i d not know very much on how t o do i t , 

21 but he knew s e t t i n g a c a s t - i r o n bridge plug would assure there 

22 would not be an environmental problem. 

23 Q. Was any contact i n i t i a t e d , though, w i t h OCD about 

24 the ACO v i o l a t i o n , the non-compliance? 

25 A. I don't know. I do not know. 
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1 Q. Okay. You s a i d you d i d a f u l l review of a l l of 

2 the records, and i t ' s your p o s i t i o n t h a t Buckeye had never done 

3 any k i n d of knowing and w i l l f u l v i o l a t i o n of non-compliance of 

4 any nature? 

5 A. Correct. 

6 Q. Why, then, were a l l of the l e t t e r s disregarded 

7 t h a t were sent p r i o r t o the ACO being entered i n t o ? 

8 A. They were received by Mr. B e r g s t e i n . I d i d meet 

9 w i t h him on t h i s issue. They were received by him, and w i t h 

10 the constant turnover of management, i t seemed j u s t t o s l i p 

11 through the cracks. He authorizes h i s managers t o take care of 

12 t h i n g s . And he would receive them, take care of the f i n e s , 

13 take care of anything and request t h a t they be executed, and 

14 they were not executed. 

15 Q. You do understand t h a t , as a company, as an 

16 employee f o r the company, t h a t the company i s responsible 

17 u l t i m a t e l y f o r the behavior of the employees? 

18 A. Yes, ma'am. We are aware of t h a t . 

19 Q. Okay. What about the f i n a n c i a l assurance issues? 

20 The OCD has sent out m u l t i p l e l e t t e r s t o a l l operators 

21 i n f o r m i n g them of the f i n a n c i a l assume o b l i g a t i o n changes. Why 

22 has Buckeye been nonresponsive w i t h those changes? 

23 A. I'm not sure what happened t o the l e t t e r s p r i o r 

24 t o my h i r e date. I d i d receive a l e t t e r , and I have spoken 

25 w i t h Dorothy P h i l l i p s , and she's d i r e c t e d me t o the website, 
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1 and t h a t i s ongoing c u r r e n t l y r i g h t now of b r i n g i n g both of 

2 them i n t o f i n a n c i a l compliance. 

3 Q. Okay. Are you the person, then, t h a t i s 

4 responsible f o r doing t h a t as w e l l as --

5 A. I'm the person who i s responsible f o r making sure 

6 i t i s executed. 

7 Q. P r i o r t o you, who was responsible f o r tha t ? 

8 A. There was no assigned person. 

9 Q. Okay. So you can't speak t o why, p r i o r t o a l l of 

10 t h i s , f i n a n c i a l o b l i g a t i o n s were completely disregarded? 

11 A. I have found no reason or no knowledge of why 

12 they were completely disregarded. 

13 Q. And you can't speak t o why, other than paying the 

14 $1,000, the ACO o b l i g a t i o n s t h a t were imposed by the ACO 183 

15 were disregarded? 

16 A. I have become aware of those o b l i g a t i o n s , and 

17 l i t e r a l l y w i t h i n weeks of me becoming aware of those 

18 o b l i g a t i o n s , the a p p l i c a t i o n was ordered, which was 

19 b a s i c a l l y -- t o l d us t o hold on on doing anything. 

20 Q. But again, you weren't there when the ACO was 

21 executed? You d i d n ' t take p a r t i n t h a t process? 

2 2 A. No, ma'am. 

23 Q. You are aware, though, t h a t Peter d i d --

24 Mr. Bergstein d i d not delegate t h a t duty? He a c t u a l l y signed 

25 the ACO himself? 
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1 A. Yes. 

2 Q. And he p a r t i c i p a t e d i n t h a t process? 

3 A. Yes. 

4 Q. Has he spoken t o you about why he d i d n ' t 

5 p e r s o n a l l y see t h a t through t o the end? 

6 A. Mr. Bergstein i s a very busy i n d i v i d u a l , and he 

7 executed t h i s as w e l l as turned i t over t o h i s management 

8 s t a f f , and he puts a l o t of t r u s t i n h i s management s t a f f , and 

9 over the l a s t year he has r e a l i z e d t h a t t h a t was very n e g l i g e n t 

10 on h i s p a r t , but he has taken care of t h a t by c o r r e c t i n g i t 

11 w i t h some proper i n d i v i d u a l s . 

12 Q. Okay. The State AF#2 was acquired back i n 2003, 

13 and Buckeye has never done anything t o i t since a c q u i r i n g i t ; 

14 i s t h a t r i g h t ? 

15 A. That i s c o r r e c t . 

16 Q. So i t ' s b a s i c a l l y j u s t been s i t t i n g out there 

17 since i t s a c q u i s i t i o n ? 

18 A. Yes, ma'am. 

19 MS. ALTOMARE: Okay. I t h i n k t h a t ' s a l l I have. 

20 MR. BROOKS: Mr. P a d i l l a , d i d you want t o tender your 

21 e x h i b i t s ? 

22 MR. PADILLA: Yes, I do. I o f f e r E x h i b i t s 1 and 2. 

23 MR. BROOKS: Any obj e c t i o n ? 

2 4 MS. ALTOMARE: No o b j e c t i o n . 

25 MR. BROOKS: Respondent's E x h i b i t s 1 and 2 are 
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1 a d m i t t e d . 

2 EXAMINATION 

3 BY MR. BROOKS: 

4 Q. On the #1, do you plan t o plug t h a t ? 

5 A. Yes, s i r . We do plan t o plug t h a t . I w i l l say 

6 t h a t the May 30th date i s a l i t t l e b i t of a time crunch t o 

7 coordinate i t w i t h the OCD and w i t h r i g s and e v e r y t h i n g . I 

8 would ask f o r a l i t t l e more time t h e r e . 

9 Q. On the #2, I wasn't c l e a r . What e x a c t l y i s your 

10 plan on t h a t ? 

11 A. The plan on t h a t i s t o run a casing l o g , and t h a t 

12 i s t o determine, you know, the q u a l i t y of i t and t o determine 

13 the f e a s i b i l i t y of t u r n i n g i t i n t o an i n j e c t i o n w e l l . 

14 Q. Okay. And i f you determine t h a t i t ' s not 

15 f e a s i b l e , would you plug t h a t well? 

16 A. Yes. Yeah, we w i l l p l u g t h a t w e l l and abandon i t 

17 and continue j u s t from where we are. 

18 Q. And you don't view i t as having any p o t e n t i a l f o r 

19 r e t u r n t o production? 

20 A. No, s i r . 

21 Q. And are you aware t h a t t o be an i n j e c t i o n w e l l , 

22 you would have t o f i l e an a p p l i c a t i o n --

23 A. Oh, yes. 

24 Q. -- C-108 w i t h the D i v i s i o n ? 

25 A. Yes, s i r . And t h a t i s what Eddy C. i s i n v o l v e d 
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1 w i t h us f o r . 

2 Q. Very good. Now, t h i s E x h i b i t 2 t h a t you tendered 

3 i n t o evidence, a check f o r $21,000 -- l e t ' s see. 

4 MR. BROOKS: Does someone have an e x t r a copy of 

5 D i v i s i o n E x h i b i t C t h a t they could provide t o the witness? 

6 MS. ALTOMARE: I t ' s a c t u a l l y memorialized i n D i v i s i o n 

7 E x h i b i t E, the l e t t e r t h a t was sent out t h a t we have received 

8 the check, so we don't contest t h a t they p a i d i t . 

9 MR. BROOKS: Do you have a copy of i t ? Can I use 

10 your copy? 

11 MS. ALTOMARE: Here's E x h i b i t C. I found i t . 

12 MR. BROOKS: W i l l you give i t t o the witness, please? 

13 Q. (By Mr. Brooks): I f you look on Page 3 — 

14 A. Yes, s i r . 

15 Q. -- item B t h e r e , under 6B i t says, "Agrees t o pay 
16 $1,000 p e n a l t y assessed i n the order a t the time the order i s j 

17 executed." 

18 Now, would t h a t be the $1,000 t h a t corresponds t o the 

19 check? j 

20 A. Yes, s i r . J 

21 Q. Okay. Then i f you look down on item E, "Agrees ! 

22 t h a t i f i t f a i l s t o r e t u r n the State AF#1 t o compliance w i t h i n 

23 s i x months of the date t h i s order i s executed, i t w i l l pay an I 

24 a d d i t i o n a l $1,000 f o r each f u l l week t h a t the deadline f o r j 

25 State AF#1 remains out of compliance." | 

:::! 
_ _ _ _ .... Jj 
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you pay any of those a d d i t i o n a l payments provided 

2 i n t h a t ? 

3 A. No. We have not pai d any a d d i t i o n a l payments t o 

4 date. 

5 Q. Do you disagree w i t h the D i v i s i o n ' s statement 

6 t h a t the a d d i t i o n a l payments t h a t have accrued amount t o 

7 $19,000? 

8 A. I do not agree on t h a t . 

9 Q. You do not? 

10 A. According t o t h i s requirement, I do t h i n k t h a t i s 

11 a l i t t l e h i g h at t h i s time, and i t ' s going t o be economically 

12 i n f e a s i b l e t o us. 

13 Q. But do you agree t h a t t h a t ' s the amount t h a t ' s 

14 under the terms of t h i s agreement? 

15 A. Under the terms of t h i s agreement. 

16 Q. And i f y o u ' l l look over on Page 4 of t h a t -- I 

17 can't read t h a t s i g n a t u r e . I can't read even the p r i n t e d name 

18 on t h e r e . Do you know the i n d i v i d u a l whose si g n a t u r e appears 

19 on Page 4? 

20 A. Yes, s i r . 

21 Q. What i s h i s name? 

22 A. Peter Bergstein. 

23 Q. And i s he authorized t o sign f o r Buckeye Disposal 

24 LLC? 

25 A. Yes, s i r . 
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1 MR. BROOKS: That's a l l I have. 

2 EXAMINATION 

3 BY MR. WARNELL: 

4 Q. Mr. M i l l e t t , a couple of questions j u s t t o help 

5 c l a r i f y something. You mentioned on w e l l #2, making i t i n t o an 

6 i n j e c t i o n w e l l and then again a d i s p o s a l w e l l . Do you 

7 d i f f e r e n t i a t e between those two? 

8 A. No, s i r . Same t h i n g . 

9 Q. And then your casing l o g t h a t you're hoping --

10 a n t i c i p a t i n g on running on w e l l #2, what e x a c t l y -- what type 

11 of casing l o g are you going t o run? 

12 A. Eddy C. has not informed me completely on what he 

13 wants t o run th e r e . He j u s t wants t o see because i t has been 

14 i n temporary abandonment s t a t u s . I t has been s i t t i n g t h e r e , 

15 and we have no knowledge of i t . 

16 Q. Do you have any idea how long i t takes t o get a 

17 se r v i c e company set up t o run a casing log? 

18 A. He f e l t t h a t we could do t h a t from the date we 

19 decided t o , w i t h i n a week or two. 

20 Q. And the #2 w e l l was acquired i n '03, and nothing 

21 has been done t o i t ? 

22 A. No, s i r . 

23 Q. Why i s i t t h a t you now are t h i n k i n g about running 

24 the casing l o g a f t e r a l l t h a t time? 

25 A. I t has been thought about. Our company, f o r the 
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1 l a s t year, there has been an increase i n s a l t w a t e r from these 

2 p r o d u c t i o n w e l l s i n t h a t area. Over the l a s t year, our 

3 f a c i l i t y has seen an increase. We have been f i l l i n g up on 

4 almost a d a i l y basis now. 

5 MR. WARNELL: Thank you. I have no other questions. 

6 MR. BROOKS: Okay. Anything f u r t h e r , Mr. P a d i l l a ? 

7 MR. PADILLA: Nothing f u r t h e r . 

8 MR. BROOKS: The witness may step down. Do you have 

9 anything f u r t h e r , Ms. Altomare? 

10 MS. ALTOMARE: Just i f you want me t o summarize what 

11 i t i s t h a t we are asking f o r . 

12 MR. BROOKS: I t h i n k you've been over i t . 

13 MS. ALTOMARE: I f you're c l e a r on i t — 

14 MR. BROOKS: I f e e l c o n f i d e n t , and i f I have any — 

15 i f there's any confusion, I ' l l have the t r a n s c r i p t t o go by. 

16 Mr. P a d i l l a , do you have anything f u r t h e r ? 

17 MR. PADILLA: Nothing, other than our standard 

18 argument against c i v i l p e n a l t i e s and the OCD's a u t h o r i t y t o 

19 assess p e n a l t i e s , but you know my argument on t h a t . 

20 MR. BROOKS: Yes. And we a n t i c i p a t e a r u l i n g from 

21 the Supreme Court, but I'm not sure we a n t i c i p a t e i t before 

22 t h i s order w i l l be made. 

23 Okay. I f there's nothing f u r t h e r , then 

24 Case No. 14108 w i l l be taken under advisement. 

25 [Hearing c o n c l u d i c f t h e r ^ c e r , i f y t h a t ^ foregofng Is 

m complete record of the proceedings in 
fee Examiner hearing of Case No. If 10$, 
heard>y~me on HfAn (% ^QQ^j • 

^ T c x a miner 
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