
1 

STATE OF NEW MEXICO 

ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION COMMISSION 

IN THE MATTER OF THE HEARING CALLED BY 
THE OIL CONSERVATION COMMISSION FOR THE 
PURPOSE OF CONSIDERING: 

APPLICATION OF THE NEW MEXICO OIL 
CONSERVATION DIVISION, THROUGH THE 
ENVIRONMENTAL BUREAU CHIEF, FOR ADOPTION 
OF A NEW RULE REGULATING PITS AND BELOW-
GRADE TANKS; AMENDMENT OF 19.15.1.7 NMAC 
AND 19.15.5.313 NMAC; RESCISSION OF 
19.15.1.18 NMAC, 19.5.3.105 NMAC AND 
19.15.2.1 THROUGH 19.15.2.15 NMAC; AND 
RESCISSION OF ORDERS R-3221, R-3221-A, 
R-3221-B, R-3221-B-1, R-3221-C, 
R-3221-D, R-7940, R-7940-A, R-7940-B, 
R-7940-B(l) AND R-7940-C 

) 
) 
) 
) CASE NO. 12 ,969 

RECEIVE 
1 s 2003 

Oil Conservation Division 
1220 S. St. Francis Drive 

Santa Fe, NM 87505 

ORIGINAL 
REPORTER'S TRANSCRIPT OF PROCEEDINGS 

COMMISSION HEARING 

BEFORE: LORI WROTENBERY, CHAIRMAN 
JAMI BAILEY, COMMISSIONER 
ROBERT LEE, COMMISSIONER 

December 11th, 2003 
Santa Fe, New Mexico 

This matter came on f o r hearing before the O i l 
Conservation Commission, LORI WROTENBERY, Chairman, on 
Thursday, December 11th, 2003, a t the New Mexico Energy, 
Minerals and Nat u r a l Resources Department, 122 0 South Saint 
Francis Drive, Room 102, Santa Fe, New Mexico, Steven T. 
Brenner, C e r t i f i e d Court Reporter No. 7 f o r the State of 
New Mexico. 

* * * 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



2 

I N D E X 

December 11th, 2003 
Commission Hearing 
CASE NO. 12,969 

PAGE 

EXHIBITS . 3 

APPEARANCES 3 

ALSO PRESENT 4 

Minutes of November 13th-14th, 2003, 
Commission Meeting 5 

Discussion by Mr. Brooks of proposed 
language r e f l e c t i n g the Chairman's 
recommendations 7 

REPORTER'S CERTIFICATE 48 

* * * 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



3 

E X H I B I T S 

Submissions by Commission, not o f f e r e d or admitted: 

I d e n t i f i e d 

D r a f t Order 6 

P i t Rule - Substantive 
Changes from D i v i s i o n D r a f t 8 

* * * 

A P P E A R A N C E S 

FOR THE COMMISSION: 

DAVID K. BROOKS, JR. 
A s s i s t a n t General Counsel 
Energy, Minerals and Nat u r a l Resources Department 
1220 South St. Francis Drive 
Santa Fe, New Mexico 87505 

FOR THE DIVISION: 

GAIL MacQUESTEN 
Deputy General Counsel 
Energy, Minerals and Natural Resources Department 
1220 South St. Francis Drive 
Santa Fe, New Mexico 87505 

* * * 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



4 

ALSO PRESENT: 

John Bemis 
A s s i s t a n t Counsel 
New Mexico State Land O f f i c e 

Richard Ezeanyim 
Chief Engineer 

New Mexico O i l Conservation D i v i s i o n 

Michael H. Feldewert 

Holland & Hart, L.L.P., and Campbell & Carr 
Santa Fe, New Mexico 
Rachel Jankowitz 
New Mexico Game and Fish 
Santa Fe, New Mexico 

Ed M a r t i n 
Bureau Chief 
Data I n f o r m a t i o n and Management Systems 
New Mexico O i l Conservation D i v i s i o n 

B i l l Olson 
Senior H y d r o l o g i s t , Hydrogeologist 
Environmental Bureau 
New Mexico O i l Conservation D i v i s i o n 

Wayne P r i c e 
Environmental Engineer 
Environmental Bureau 
New Mexico O i l Conservation D i v i s i o n 

Deborah D. Seligman 
New Mexico O i l and Gas Assoc i a t i o n 

* * * 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

5 

WHEREUPON, the f o l l o w i n g proceedings were had a t 

9:07 a.m.: 

CHAIRMAN WROTENBERY: Okay, w e ' l l get s t a r t e d . 

I t ' s a l i t t l e a f t e r 9:00 on December 11th, 2003. This i s a 

meeting of the O i l Conservation Commission. We're here i n 

Por t e r H a l l i n Santa Fe, New Mexico. A l l t h r e e 

Commissioners are present. 

I'm L o r i Wrotenbery, I serve as Chair of the 

Commission. To my r i g h t i s Commissioner Jami B a i l e y ; she 

represents Land Commissioner P a t r i c k Lyons on the 

Commission. To my l e f t i s Dr. Robert Lee who serves on the 

Commission as an appointee of the Secretary of the Energy, 

Minerals and Nat u r a l Resources Department. 

We also have Commission Counsel David Brooks, 

Commission Secretary Florene Davidson, and Steve Brenner i s 

here t o record the meeting f o r us. 

We have two rulemaking proceedings on the agenda. 

F i r s t we've got the minutes of the meeting of the 

Commission he l d on November 13th and 14th, 2003. 

Commissioners, have you had a chance t o review those 

minutes? 

COMMISSIONER BAILEY: Yes, I have, and I move we 

adopt them. 

COMMISSIONER LEE: Second. 

CHAIRMAN WROTENBERY: A l l i n favor say aye. 
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COMMISSIONER BAILEY: Aye. 

COMMISSIONER LEE: Aye. 

CHAIRMAN WROTENBERY: Aye. And I ' l l s i g n those 

on behalf of the Commission. 

* * * 

CHAIRMAN WROTENBERY: And the f i r s t rulemaking 

proceeding w e ' l l take up i s Case 12,969. This i s the 

A p p l i c a t i o n of the New Mexico O i l Conservation D i v i s i o n , 

through the Environmental Bureau Chief, f o r adoption of a 

new r u l e r e g u l a t i n g p i t s and below-grade tanks. This 

proceeding also involves the amendment or rep e a l of several 

other Commission Rules and Orders. 

The Commission had a lengthy proceeding on t h i s 

matter i n November and took testimony and comments on the 

D i v i s i o n ' s proposal on November 13th and 14th. 

Since then, we have received some a d d i t i o n a l 

comments. We kept the record open f o r a d d i t i o n a l w r i t t e n 

comments u n t i l December 2nd, and we d i d get some a d d i t i o n a l 

comments i n t h a t form. 

Mr. Brooks has taken t h a t i n f o r m a t i o n and 

reviewed the t r a n s c r i p t and the other evidence presented a t 

the hearing, as w e l l as the comments received before t he 

hearing, and has summarized t h a t i n f o r m a t i o n i n the form of 

a d r a f t order. 

STEVEN T. 
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We do have a d r a f t order i n f r o n t of you t h i s 

morning, and what t h i s represents i s b a s i c a l l y my 

recommendation about how we respond t o the comments t h a t we 

received on the proposal. 

Mr. Brooks, I t h i n k you were prepared t o 

h i g h l i g h t f o r us the major — 

MR. BROOKS: Yes. 

CHAIRMAN WROTENBERY: — changes we're t a l k i n g 

about making t o the D i v i s i o n ' s proposal — 

MR. BROOKS: That's c o r r e c t . 

CHAIRMAN WROTENBERY: — based on the testimony 

and the comments? 

MR. BROOKS: I have here copies of proposed 

language of the Rules and amendments t h a t r e f l e c t the 

Chairman's recommendations, i f anyone wants copies. 

Dr. Lee, I be l i e v e you — Do you have copies? I 

know — Commissioner Bai l e y , I b e l i e v e , has copies, 

c o r r e c t ? 

COMMISSIONER LEE: Thank you. 

MR. BROOKS: And i f anyone else wants copies of 

these documents — 

CHAIRMAN WROTENBERY: I do. 

MR. BROOKS: Oh, you need a copy. A l l r i g h t . 

CHAIRMAN WROTENBERY: Thank you. 

MR. BROOKS: You have the o r i g i n a l , but you don't 
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mark on mine u n t i l we — 

CHAIRMAN WROTENBERY: Yes. 

MR. BROOKS: — get ready f o r the f i n a l markup. 

Okay, I also have a summary sheet which I should 

have handed t o you a t the same time. This i s a l i s t , j u s t 

my summary of the p r i n c i p a l substantive r e v i s i o n s . I 

ca u t i o n people not t o put too much weight on the summary of 

sub s t a n t i v e r e v i s i o n s , because what i s s u b s t a n t i v e versus 

what i s a t e c h n i c a l r e v i s i o n can be a matter of judgment, 

and you might f i n d something t h a t was of i n t e r e s t t o you 

t h a t wasn't — t h a t I d i d n ' t t h i n k was su b s t a n t i v e . 

But I w i l l begin by going through the s u b s t a n t i v e 

r e v i s i o n s , and t h i s was the Chairman's suggestion, I 

b e l i e v e , t h a t I go through the substantive r e v i s i o n s and 

ask i f anyone wanted — or any of the Commissioners wanted 

t o comment on those? I s t h a t — 

CHAIRMAN WROTENBERY: Or have any dis c u s s i o n on 

any of them. 

MR. BROOKS: Yeah. 

CHAIRMAN WROTENBERY: Yeah. 

MR. BROOKS: And then a t the end of t h a t , then 

anything else t h a t any Commissioner wants t o r a i s e w i l l be 

up t o the members of the Commission. 

But the f i r s t item t h a t has been changed from the 

D i v i s i o n ' s recommendation i s i n subparagraph C.2.(a) of the 
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Rule, which deals w i t h l o c a t i o n of p i t s . The Rule as 

recommended by the D i v i s i o n p r o h i b i t e d p i t s i n lakebeds, 

sinkholes or playa lakes or watercourses, and — however, 

i t had an exception f o r d r i l l i n g and workover p i t s . 

The proposal of the Chairman i s t h a t t h e 

D i v i s i o n ' s recommendation be adopted but the exception f o r 

d r i l l i n g and workover p i t s be deleted i n t h a t c o n t e x t . 

CHAIRMAN WROTENBERY: And we d i d r e c e i v e a t l e a s t 

a couple of comments on t h i s p a r t i c u l a r p o i n t . 

MR. BROOKS: Yes, several of the landowner 

witnesses and commenters have requested t h a t change. Some 

other commenters have requested t h a t the p r o h i b i t e d areas 

be expanded t o include some a d d i t i o n a l areas, i n a d d i t i o n 

t o the watercourses, lakebeds, sinkholes and playa lakes. 

CHAIRMAN WROTENBERY: Any question or comment? 

COMMISSIONER BAILEY: Comment. 

CHAIRMAN WROTENBERY: Okay. 

COMMISSIONER BAILEY: As you know, I was t r y i n g 

t o i n c l u d e wellhead p r o t e c t i o n areas as p a r t of the l i s t of 

p r o h i b i t e d l o c a t i o n s , and I thought maybe I should j u s t 

e x p l a i n today where I was coming from on t h a t . 

As some of you may or may not know, a long time 

ago I worked w i t h the OCD Environmental Bureau, and one of 

the l a s t assignments t h a t I had before I l e f t was a request 

t o go i n v e s t i g a t e a water w e l l t h a t had gone bad up near 

STEVEN T. BRENNER, CCR 
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L i n d r i t h . And we got up th e r e , and i t was a very o l d 

r e t i r e d couple who had r e t i r e d t o t h i s b e a u t i f u l area i n 

L i n d r i t h , and the previous week t h e i r w e l l pumphouse had 

blown up. And the problem was t h a t the l o c a l coalbed 

methane operator had d r i l l e d a w e l l r e a l l y close t o t h e i r 

water w e l l , and methane was showing up i n t h i s o l d f o l k s ' 

water w e l l . 

Now, t h i s case has nothing t o do w i t h 

contamination of water w e l l s through n a t u r a l gas f r a c ' i n g 

or anything l i k e t h a t . I understand t h a t . But i t j u s t 

brought home t o me t h a t t here were no p r o t e c t i v e measures 

f o r those o l d f o l k s who wanted t h e i r water and who had been 

t h e r e before the company had come i n and d r i l l e d and 

obvi o u s l y had f r a c ' d the thunder out of t h a t coalbed 

methane w e l l . 

So I was r e a l l y proud when we d i d the v u l n e r a b l e 

area orders. I was very glad t o put my name on those 

orders, showing t h a t t here was importance given t o water 

w e l l s up i n the northwest. 

And now we have t h i s o p p o r t u n i t y , which has 

no t h i n g t o do — I know t h a t — w i t h f r a c ' i n g w e l l s or 

d r i l l i n g l o c a t i o n s , but which does recognize t h a t we put a 

gr e a t deal of importance on people's d r i n k i n g - w a t e r w e l l s , 

which i n my mind counts more than playa lakes or sinkholes. 

But I understand t h a t t h i s proceeding may not have gone f a r 

STEVEN T. BRENNER, CCR 
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enough t o be able t o put t h a t p r o h i b i t i o n f o r p i t s w i t h i n 

c e r t a i n distances of water w e l l s . So I'm gla d t o see a t 

l e a s t we have i t l i s t e d as an area t h a t the OCD could 

r e q u i r e a d d i t i o n a l p r o t e c t i v e measures. 

CHAIRMAN WROTENBERY: Yeah, I appreciate those 

comments on t h i s p a r t i c u l a r issue, and I agree w i t h you 

t h a t we need t o take a very close look anytime t h a t we've 

got a proposal t o put a p i t i n t o an area t h a t ' s close t o a 

water w e l l . 

What I am recommending here i s t h a t we t r e a t the 

wellhead p r o t e c t i o n areas l i k e the D i v i s i o n proposed t o 

t r e a t groundwater-sensitive areas, or other groundwater-

s e n s i t i v e areas — I would consider maybe a wellhead 

p r o t e c t i o n area t o be a groundwater-sensitive area — and 

c l a r i f y t h a t the D i v i s i o n may r e q u i r e a d d i t i o n a l p r o t e c t i v e 

measures and ask the D i v i s i o n — d i r e c t the D i v i s i o n t o 

take a very close look a t proposals — 

COMMISSIONER BAILEY: I t h i n k t h a t ' s important. 

CHAIRMAN WROTENBERY: — i n those circumstances 

and consider p a r t i c u l a r l y , you know, the l i n e r requirements 

i n t h a t area and then also, more s p e c i f i c a l l y , the clos u r e 

requirements. 

COMMISSIONER BAILEY: Which i s the key, I do 

agree, t h a t closure has t o be r a i s e d i n importance i n those 

p a r t i c u l a r areas. 

STEVEN T. BRENNER, CCR 
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CHAIRMAN WROTENBERY: Okay, thank you. 

MR. BROOKS: The second change was the one t h a t 

has already been mentioned i n connection w i t h t h i s 

d i s c u s s i o n . That was t h a t the p r o v i s i o n of subparagraph 

C.2.(a) t h a t authorizes the D i v i s i o n t o r e q u i r e a d d i t i o n a l 

p r o t e c t i v e measures i n groundwater-sensitive areas was 

amended t o add, "and wellhead p r o t e c t i o n areas". 

The groundwater-sensitive areas d e f i n i t i o n was 

very general, and i t was not c l e a r whether i t inc l u d e d any 

wellhead p r o t e c t i o n concept or not, but — and i t was 

thought t h a t i t ought t o make c l e a r t h a t wellhead-

p r o t e c t i o n areas were analogous t o groundwater-sensitive 

areas and t h a t the D i v i s i o n should look a t them and 

determine i f s p e c i f i c p r o t e c t i o n s were warranted, and t h i s 

was i n accordance w i t h the recommendations of se v e r a l of 

the surface-owner witnesses and commenters. 

The t h i r d substantive p r o v i s i o n was one t h a t 

occupied a s i g n i f i c a n t p a r t of the testimony a t the 

hearing. Subparagraph C.2.(e) d e a l i n g w i t h discharge i n t o 

p i t s and — w e l l , no, t h i s was not i n subparagraph C . 2 . ( f ) , 

o n l y i n subparagraph C.2.(e). 

The Rule as proposed by the D i v i s i o n p r o h i b i t e d 

discharge i n t o a p i t of l i q u i d s c o n t a i n i n g two-tenths 

percent hydrocarbons or more. The testimony o f f e r e d a t the 

hearing i n d i c a t e d t h a t t h i s l e v e l was not p r a c t i c a l t o 

STEVEN T. BRENNER, CCR 
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measure, and the r e was an absence of testimony i n d i c a t i n g a 

s c i e n t i f i c or e m p i r i c a l basis f o r t h a t p a r t i c u l a r 

c r i t e r i o n , and accordingly the Chairman's recommendation 

was t h a t we s u b s t i t u t e language p r o h i b i t i n g — s t a t i n g t h a t 

no v i s i b l e — no measurable or v i s i b l e l a y e r of o i l may be 

allowed t o accumulate or remain anywhere on the surface of 

any p i t , be s u b s t i t u t e d f o r the two-tenths-percent 

hydrocarbon r u l e , which would be deleted. 

Any discussion on th a t ? 

CHAIRMAN WROTENBERY: I don't hear any 

MR. BROOKS: Okay, number 4 r e l a t e s t o 

subparagraph C . 2 . ( f ) . Subparagraph C.2.(f) deals w i t h 

f e n c i n g and n e t t i n g of p i t s , and the r e are two su b s t a n t i v e 

changes, one de a l i n g w i t h fencing and one d e a l i n g w i t h 

n e t t i n g . As recommended by the D i v i s i o n , C.2.(f) would 

have r e q u i r e d f e n c i n g t o prevent access by l i v e s t o c k or 

w i l d l i f e . 

There was considerable discussion a t the hearing 

as t o what was re q u i r e d t o prevent access by w i l d l i f e , and 

w i t h o u t t h e r e being a d e f i n i t i v e r e s o l u t i o n as t o e x a c t l y 

what the D i v i s i o n thought was app r o p r i a t e , the Commission 

— or r a t h e r , the Chairman has determined t o recommend t o 

the Commission t h a t l i v e s t o c k be deleted from t h a t , because 

i t wasn't c l e a r what measures would be taken or when they 

would be r e q u i r e d w i t h regard t o l i v e s t o c k — 
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CHAIRMAN WROTENBERY: W i l d l i f e . 

MR. BROOKS: — w i t h regard t o w i l d l i f e , I'm 

so r r y . Be sure I'm s t a t i n g myself c o r r e c t l y here. — and 

t h a t i n s t e a d of r e q u i r i n g fencing t o prevent access by 

w i l d l i f e t h a t we add a new p r o v i s i o n s t a t i n g t h a t permit 

c o n d i t i o n s may be imposed t o p r o t e c t w i l d l i f e i n p a r t i c u l a r 

circumstances, i n p a r t i c u l a r areas. 

CHAIRMAN WROTENBERY: The testimony was t h a t the 

D i v i s i o n d i d not in t e n d t o r e q u i r e deer f e n c i n g , f o r 

instance, i n every circumstance, and ther e was a f a i r l y 

l e ngthy d i s c u s s i o n about what the D i v i s i o n intended would 

be r e q u i r e d i n the t y p i c a l case, and i t appeared t o be the 

l i v e s t o c k - t y p e fencing t h a t was envisioned t h e r e f o r the 

m a j o r i t y of the cases. But Mr. Anderson p o i n t e d out t h a t 

t h e r e may be some areas where you have a concern about 

other types of w i l d l i f e , and t h i s p r o v i s i o n would enable 

th e D i v i s i o n t o consult w i t h the Fish and Game Department 

or others who are i n t e r e s t e d i n t h i s area and r e q u i r e some 

a d d i t i o n a l measures i n p a r t i c u l a r cases. 

CHAIRMAN WROTENBERY: The next s u b s t a n t i v e 

r e v i s i o n , number 5 on l i s t , deals w i t h n e t t i n g . Again, 

t h i s was the subject of considerable testimony and 

dis c u s s i o n a t the hearing. The Commission, a f t e r t he 

hearing, was somewhat u n c e r t a i n , I b e l i e v e , as t o e x a c t l y 

what the D i v i s i o n ' s recommendation was w i t h regard t o 
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n e t t i n g of d r i l l i n g and workover p i t s . 

The Chairman's recommendation on t h i s i s t h a t the 

Rule be kept as i t i s a t present, or i n substance the same 

as e x i s t i n g Rule 105, t h a t — t o the e f f e c t t h a t d r i l l i n g 

and workover p i t s are exempt from the n e t t i n g requirement 

d u r i n g operations, and t h a t a t the conclusion of operations 

t h e r e may be a f a i r l y long p e r i o d of time because the Rule 

allows s i x months f o r closure, but d u r i n g t h a t p e r i o d of 

time they remain exempt only i f they're kept f r e e of o i l . 

And t h a t i s b a s i c a l l y our understanding of what the Rule 

now requires,, and i t would be what would be r e q u i r e d i n the 

Chairman's recommendation f o r t h i s Rule. 

CHAIRMAN WROTENBERY: Also, t h a t Rule has been i n 

place f o r 10 years or more a t t h i s p o i n t , and I'm not aware 

t h a t we've had s i g n i f i c a n t problems, any — I'm not aware 

of an problems, a c t u a l l y , associated w i t h d r i l l i n g and 

workover p i t s i n t h i s regard. 

MR. BROOKS: Okay. The next requirement, C.6, 

we're going back t o the area of w e l l h e a d - p r o t e c t i o n area. 

The w e l l h e a d - p r o t e c t i o n area, as i t e x i s t s under the 

e x i s t i n g Order 7940-C i s i n the northwest, an area i n which 

u n l i n e d p i t s are p r o h i b i t e d . The area as def i n e d by Order 

7940-C i s a thousand f e e t around p u b l i c w e l l s and 200 f e e t 

around p r i v a t e w e l l s . 

Now, there's a h i s t o r y t o t h a t , i n t h a t Order 
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7940-B o r i g i n a l l y defined the w e l l h e a d - p r o t e c t i o n area as a 

thousand f e e t around any w e l l . On rehear i n g , t he 

Commission withdrew Order 7940-B and issued Order 7940-C, 

which l i m i t e d i t t o 200 f e e t around p r i v a t e w e l l s . 

The e x h i b i t s introduced w h i l e the D i v i s i o n 

proposed r e v e r t i n g t o the 7940-B d e f i n i t i o n t h a t would have 

been a thousand f e e t around any w e l l , the e x h i b i t s 

i n t r oduced i n evidence made i t c l e a r t h a t the D i v i s i o n was 

aware of t h a t d i s t i n c t i o n and d i d i n f a c t want t o go back 

t o t h a t l a r g e r d e f i n i t i o n . However, no evidence on the 

issue was introduced other than merely the statement t h a t 

t h a t was the way i t had been. There was no evidence 

su p p o r t i n g the l a r g e r area introduced a t hearing, and the 

Commission apparently heard considerable evidence on the 

su b j e c t a t the time they adopted Order 7940-C. 

Accordingly, the Chairman i s recommending t h a t 

the d e f i n i t i o n be kept i n accordance w i t h Order 7940-C. 

I w i l l add — Okay, I'm so r r y . 

CHAIRMAN WROTENBERY: I was j u s t going t o say 

t h a t a change i n the d e f i n i t i o n of wellhead p r o t e c t i o n area 

would have e f f e c t s beyond t h i s p a r t i c u l a r rulemaking 

proceeding. For instance, we use t h a t d e f i n i t i o n i n the 

contex t of g u i d e l i n e s f o r cleanup and i n determining what 

the standards w i l l be f o r cleanup. And I don't b e l i e v e 

we've f u l l y considered what the e f f e c t s would be on t h a t 
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p a r t i c u l a r process of t h i s change. 

COMMISSIONER BAILEY: Could we j u s t have some 

c l a r i f i c a t i o n t h a t over here i n C.2 the w e l l h e a d - p r o t e c t i o n 

area t h a t ' s referenced i n paragraph 2.(a) — 

CHAIRMAN WROTENBERY: Uh-huh. 

COMMISSIONER BAILEY: — does apply statewide? 

The w e l l h e a d - p r o t e c t i o n area mentioned here i n — what i s 

t h i s ? G- — 

CHAIRMAN WROTENBERY: — 2 , G.3 

COMMISSIONER BAILEY: — -3 a p p l i e s only t o the 

northwest. 

CHAIRMAN WROTENBERY: Yes. 

MR. BROOKS: That i s c o r r e c t . Do you b e l i e v e 

t h a t the language r e a l l y needs t o be changed t o c l a r i f y 

t h a t ? 

COMMISSIONER BAILEY: Well, I j u s t want t o be 

sure I'm reading i t c o r r e c t l y , t h a t C.2.(a) does apply 

statewide, and t h i s second mention of w e l l h e a d - p r o t e c t i o n 

area i s a p p l i c a b l e t o the northwest. 

MR. BROOKS: That i s c o r r e c t , t h a t i s our 

understanding of the s i t u a t i o n , because i n C.2.(g), 

C . 2 . ( g ) . ( i i i ) has two sets of categories: those areas i n 

the southeast t h a t are defined by township, range and 

s e c t i o n , and then the next p o r t i o n of i t s t a r t s w i t h t h a t 

area w i t h i n San Juan, Rio A r r i b a , Sandoval and McKinley 
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Counties, and t h a t i s where the language about wellhead 

p r o t e c t i o n area occurs, i n t h a t subparagraph, and 

consequently i t a p p l i e s only w i t h i n the areas of San Juan, 

Rio A r r i b a , Sandoval and McKinley Counties, whereas the 

d e f i n i t i o n of wellhead p r o t e c t i o n area i s not l i m i t e d t o 

any s p e c i f i c p o r t i o n of the State. 

So when the word i s used w i t h o u t any 

q u a l i f i c a t i o n , as i t i s i n C.2.(a), i t would be, I b e l i e v e , 

a p p l i c a b l e i n a l l areas of the s t a t e . 

COMMISSIONER BAILEY: So a l l p i t s w i l l be l i n e d 

w i t h i n wellhead p r o t e c t i o n areas, no matter where i t ' s 

located? 

MR. BROOKS: Well, unless they are lo c a t e d i n the 

def i n e d s e c t i o n s , townships and ranges i n the southeast 

t h a t are i d e n t i f i e d i n the f i r s t paragraph — or the second 

grammatical paragraph, I guess i t i s , t h a t l i s t s t he 

s p e c i f i c l e g a l d e s c r i p t i o n s i n C . 2 . ( i i i ) . Since the 

we l l h e a d - p r o t e c t i o n area — i n C . 2 . ( g ) . ( i i i ) . 

Since the w e l l h e a d - p r o t e c t i o n area p r o v i s i o n of 

C . 2 . ( g ) . ( i i i ) i s s p e c i f i c a l l y t i e d t o San Juan, Rio A r r i b a , 

Sandoval and McKinley Counties, then t h e r e would not be a 

l i n e r requirement by v i r t u e of i t being a wellhead-

p r o t e c t i o n area except i n those counties. There would be a 

l i n e r requirement, however, by v i r t u e of the general 

requirement a t the beginning of C.2.(g), C . 2 . ( g ) . ( i ) , 
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unless i t ' s taken out of t h a t by the s p e c i f i c - l e g a l -

d e s c r i p t i o n p r o v i s i o n of C . 2 . ( g ) . ( i i i ) . 

CHAIRMAN WROTENBERY: David, I'm not sure I 

fo l l o w e d t h a t one. Can we back up j u s t a minute and — 

What was your question again? I'm so r r y . I t r i e d t o 

l i s t e n , I j u s t d i d n ' t make i t . 

COMMISSIONER BAILEY: The question i s , are we 

assured t h a t a l l groundwater-protection areas, those areas 

t h a t surround water w e l l s , w e l l h e a d - p r o t e c t i o n areas, are 

l i n e d , no matter where they're located? 

MR. BROOKS: I be l i e v e the answer t o t h a t i s no, 

because i f they are located — 

CHAIRMAN WROTENBERY: I was going t o say yes, so 

l e t ' s t a l k about t h i s . 

MR. BROOKS: — i f they are loc a t e d i n the l i s t 

of townships and ranges s p e c i f i c a l l y set f o r t h i n 

C. 2 . ( g ) . ( i i i ) — 

CHAIRMAN WROTENBERY: Oh, I see what you're 

saying. 

MR. BROOKS: — and I be l i e v e t h a t would not be 

the case. I don't know i f there are any w e l l s — 

CHAIRMAN WROTENBERY: No. 

MR. BROOKS: — i n those areas or not. 

CHAIRMAN WROTENBERY: W e l l , i t ' s n o t j u s t t h a t 

t h e y ' r e i n those townships — 
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MR. BROOKS: Townships, ranges and s e c t i o n s . 

CHAIRMAN WROTENBERY: — i t ' s i f they have — i f 

they have — 

MR. BROOKS: Well, the D i v i s i o n s t i l l has — 

th e r e i s s t i l l t h i s f i r s t sentence, "Unlined p i t s s h a l l be 

allowed...provided t h a t the operator has submitted, and the 

D i v i s i o n has approved, an a p p l i c a t i o n f o r permit as 

provided in...19.15.2..." So a permit i s s t i l l r e q u i r e d , 

but the p i t may be un l i n e d i f i t ' s i n one of those d e f i n e d 

areas. 

CHAIRMAN WROTENBERY: And these are areas where 

the D i v i s i o n has p r e v i o u s l y reviewed the groundwater 

s i t u a t i o n — 

MR. BROOKS: Right. 

CHAIRMAN WROTENBERY: — i s the way I understand 

i t , and has determined t h a t t h e r e i s not groundwater t o be 

pr o t e c t e d , or i f t h e r e i s , there i s not a concern about a 

t h r e a t t o t h a t groundwater. 

MR. BROOKS: That issue was apparently considered 

a t g r e a t l e n g t h by the Commission i n the 3221 s e r i e s of 

orders, t h a t — t h i s area i s defined i n Order 3221-C. I 

t h i n k i t was o r i g i n a l l y defined i n Order 3221. I don't 

remember the exact contents of those orders. I have them 

here. But i n any event, t h a t l i s t of l e g a l d e s c r i p t i o n s i s 

taken from t h a t area — 
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CHAIRMAN WROTENBERY: Uh-huh. 

MR. BROOKS: — from those orders, and i t was 

apparently given considerable study by the Commission a t 

t h a t time. A c t u a l l y , Order 3221 o r i g i n a l l y p r o h i b i t e d 

u n l i n e d p i t s i n a l l areas of the southeast. This l i s t of 

exceptions o r i g i n a t e d i n Order 3221-B t h a t was issued by 

the Commission on J u l y 25th, 1968, and i t was c a r r i e d 

forward i n Order 3221-C, which was issued on September 

10th, 1968. 

CHAIRMAN WROTENBERY: Well, I suppose we could 

make doubly sure t h a t there's not a w e l l h e a d - p r o t e c t i o n 

area i n those sections — 

MR. BROOKS: Well, I have no idea — 

CHAIRMAN WROTENBERY: — by — 

MR. BROOKS: — whether t h e r e i s or not. I have 

not reviewed the record of those proceedings, only t he 

orders and the determinations the Commission made, but — 

CHAIRMAN WROTENBERY: Well, what I was suggesting 

— and I d i d n ' t word i t w e l l — i s t h a t we could add a 

p r o v i s i o n t o t h i s l i s t of sections s i m i l a r t o what — t o 

the wording t h a t appears i n the paragraph concerning the 

northwest counties, t h a t you don't have t o have a l i n e r i n 

these s e c t i o n s , provided t h a t you're not i n a wellhead 

p r o t e c t i o n area. 

I mean, I be l i e v e the Commission has already 
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looked a t these areas and determined t h a t there's not a 

groundwater-protection issue. But j u s t t o make doubly 

c e r t a i n , since none of us here have t h a t i n f o r m a t i o n a t 

hand a t the moment — 

COMMISSIONER BAILEY: And th e r e have been w e l l s 

d r i l l e d w i t h i n the l a s t 40 years. 

CHAIRMAN WROTENBERY: Uh-huh. 

MR. BROOKS: There's no evidence on t h a t s u b j e c t 

i n t h i s record. 

CHAIRMAN WROTENBERY: Uh-huh. But we could make 

doubly c e r t a i n — 

MR. BROOKS: Absolutely. 

CHAIRMAN WROTENBERY: — by j u s t adding a f t e r 

Sections 1 through 19 there a t the end of t h a t f i r s t 

paragraph i n ( g ) . ( i i i ) a clause t h a t says provided t h a t the 

p i t s i t e i s not located i n a we l l h e a d - p r o t e c t i o n area. 

COMMISSIONER BAILEY: Or you could j u s t take t h a t 

"provided" — 

CHAIRMAN WROTENBERY: Or — 

COMMISSIONER BAILEY: — and put i t a t the 

beginning of ( i i i ) and have i t cipply t o e v e r y t h i n g a f t e r 

t h a t . 

MR. BROOKS: That's t r u e , you could put i t i n the 

f i r s t sentence. 

CHAIRMAN WROTENBERY: That's t r u e . 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

23 

COMMISSIONER BAILEY: Might be the — 

CHAIRMAN WROTENBERY: Uh-huh. Can you do some 

quick d r a f t i n g , David — 

MR. BROOKS: Yes. 

CHAIRMAN WROTENBERY: — t e l l us what you 

recommend? 

MR. BROOKS: Okay. Okay, C.2, clause 

C . 2 . ( g ) . ( i i i ) , the f i r s t sentence p r e s e n t l y reads, "Unlined 

p i t s s h a l l be allowed i n the f o l l o w i n g areas provided t h a t 

t h e operator has submitted, and the D i v i s i o n has approved, 

an a p p l i c a t i o n f o r permit as provided i n Subsection 53 of 

19.15.2 NMAC." Now t h a t needs, of course — t h a t reference 

i s going t o have t o be reworded. But since i t w i l l depend 

on the requirements of the Commission on Pub l i c Records, 

t h a t w i l l be a t e c h n i c a l c o r r e c t i o n t h a t can be made a f t e r 

the Rule i s adopted. 

What we propose t o deal w i t h t h i s s i t u a t i o n i s 

t h a t a f t e r NMAC we add, "; provided t h a t the p i t i s not 

lo c a t e d i n a well h e a d - p r o t e c t i o n area." 

COMMISSIONER BAILEY: Okay — 

(Off the record) 

MR. BROOKS: Okay, Commissioner B a i l e y i s 

suggesting t h a t i t read " i s not located i n water-bearing 

a l l u v i u m or w i t h i n a wel l h e a d - p r o t e c t i o n area." "Or w i t h i n 

a w e l l h e a d - p r o t e c t i o n area." And then put the colon a f t e r 
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t h a t , a f t e r "area". 

Then, going over t o the next page of the e x h i b i t , 

the — what I would characterize} as the t h i r d grammatical 

paragraph of clause C . 2 . ( g ) . ( i i i ) , the language, "provided 

t h a t the p i t s i t e i s not located i n water-bearing a l l u v i u m 

or w i t h i n a wel l h e a d - p r o t e c t i o n area" would then be del e t e d 

because i t would be d u p l i c a t i v e of what we put i n the f i r s t 

sentence of t h a t clause. 

COMMISSIONER BAILEY: Do you want t o put i n 

" f r e s h water"? 

MR. BROOKS: I n what context? 

COMMISSIONER BAILEY: I n the context t h a t the p i t 

i s not lo c a t e d i n freshwater-bearing alluvium? 

MR. BROOKS: I s t h a t what t h i s says? That's not 

what the c u r r e n t — says, but t h a t ' s f i n e i f t h a t ' s what 

the Commission wants. I t h i n k — 

COMMISSIONER BAILEY: Just so there's no 

confusion t h a t we're t r y i n g t o p r o t e c t water t h a t has such 

a h i g h TDS t h a t i t ' s not considered freshwater p r o t e c t i b l e 

anyway. 

CHAIRMAN WROTENBERY: Of course, my only 

h e s i t a t i o n t h e r e i s , the freshwciter language was not i n 

the --

COMMISSIONER BAILEY: R i g h t , i t was j u s t a 

s t r i k e o f f . 
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CHAIRMAN WROTENBERY: Uh-huh. I know i n our 

d e f i n i t i o n of a l l u v i u m we defined a l l u v i u m as u s u a l l y 

c o n t a i n i n g freshwater, so we do have — 

COMMISSIONER BAILEY: Okay. 

CHAIRMAN WROTENBERY: — we — 

MR. BROOKS: Yeah — 

CHAIRMAN WROTENBERY: But I'm not sure t h a t ' s a 

l i m i t i n g — 

MR. BROOKS: — g e n e r a l l y c a r r i e s f r e s h water. 

CHAIRMAN WROTENBERY: — g e n e r a l l y c a r r i e s — I'm 

not sure t h a t ' s a l i m i t i n g phrase, though. I t ' s j u s t a 

l i t t l e b i t of e x t r a information.. So perhaps, yes, t h a t 

would be a good a d d i t i o n , freshwater-bearing a l l u v i u m . 

And we d i d i n the d e f i n i t i o n of wellhead-

p r o t e c t i o n area, I be l i e v e , include the concept t h a t i t i s 

freshwater w e l l s and freshwater springs t h a t we're 

p r o t e c t i n g — 

MR. BROOKS: I be l i e v e we d i d , but I ' l l check. 

CHAIRMAN WROTENBERY: That would be c o n s i s t e n t . 

MR. BROOKS: Freshwater w e l l or s p r i n g . 

CHAIRMAN WROTENBERY: Uh-huh. Okay. 

MR. BROOKS: Let me note f o r the record a t t h i s 

p o i n t t h a t I made a mistake here on the d e f i n i t i o n o f 

wel l h e a d - p r o t e c t i o n area. The c u r r e n t d e f i n i t i o n 

i n c o r p o r a t e s a p r o v i s i o n t h a t — The d e f i n i t i o n recommended 
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by the D i v i s i o n includes a sentence t h a t says wellhead 

p r o t e c t i o n areas s h a l l not include areas — i t s h a l l not 

in c l u d e groundwater w e l l s d r i l l e d a f t e r an e x i s t i n g o i l or 

n a t u r a l gas storage treatment or di s p o s a l s i t e was 

es t a b l i s h e d . 

I n the process of modifying the d e f i n i t i o n , I 

del e t e d t h a t language. I t was not my i n t e n t i o n , i s my 

understanding — 

CHAIRMAN WROTENBERY: Delete i t . 

MR. BROOKS: — madame Chairman, t h a t i t was not 

your i n t e n t i o n t o de l e t e t h a t language, and t h a t was an 

in a d v e r t e n t e r r o r i n the d r a f t , and t h a t w i l l need t o be 

co r r e c t e d before we adopt the Rule. 

CHAIRMAN WROTENBERY: Okay. So what we've 

decided t o do i s , a t the very beginning of ( g ) . ( i i i ) w e ' l l 

add a "provided t h a t " clause theit covers p i t s i t e s t h a t are 

lo c a t e d i n freshwater-bearing a l l u v i u m or w i t h i n a 

we l l h e a d - p r o t e c t i o n area, and i t c l a r i f i e s t h a t those p i t s 

w i l l need t o be l i n e d . 

MR. BROOKS: Right, even i f they are i n the 

i n v u l n e r a b l e area of the southeast. 

CHAIRMAN WROTENBERY: Okay. And then i n the 

paragraph t h a t addresses the f o u r counties of the 

northwest, we w i l l s t i l l have a "provided t h a t " clause, but 

i t w i l l address whether groundwater i s present and, i f so, 
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whether i t w i l l be adversely a f f e c t e d . 

MR. BROOKS: Right. 

CHAIRMAN WROTENBERY: That p a r t of the "provided 

t h a t " clause w i l l remain — 

MR. BROOKS: That's r i g h t . 

CHAIRMAN WROTENBERY: — i n t h a t paragraph. 

Okay. Sounds good. 

MR. BROOKS: Okay. The next s u b s t a n t i v e change, 

C.4, the d e f i n i t i o n of sump, the maximum s i z e of sump i s 

r a i s e d from 110 gal l o n s t o 500 cjallons i n the Chairman's 

recommendation. 

CHAIRMAN WROTENBERY: And t h a t ' s my 

recommendation based on what's done i n a t l e a s t one other 

s t a t e t h a t I'm aware o f , and t h e i r e x c l u s i o n f o r small 

sumps, and I w i l l note t h a t we've done some c a l c u l a t i o n s , 

and t h a t ' s b a s i c a l l y about a f o u r - f o o t - b y - f o u r - f o o t - b y -

f o u r - f o o t - s i z e container, i s what we're t a l k i n g about. So 

we're not t a l k i n g about a large sump, even then. 

And I t h i n k t h a t w i l l a l l o w operators the 

f l e x i b i l i t y t o i n s t a l l these containment devices — they 

r e a l l y are p o l l u t i o n - p r e v e n t i o n devices. So we don't want 

t o discourage them from i n s t a l l i n g these devices by adding 

e x t r a requirements. 

We have a t the same time c l a r i f i e d t h a t they do 

need t o t e s t these sumps f o r i n t e g r i t y on an annual basis 
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and i f they can't a c t u a l l y l i f t the conta i n e r out of the 

ground and check i t f o r holes v i s u a l l y , t h e y ' l l need t o use 

some s o r t of accepted mechanical t e s t . 

MR. BROOKS: That i s c o r r e c t , and t h a t ' s one of 

those t h i n g s t h a t was on the b o r d e r l i n e between a 

sub s t a n t i v e change and a t e c h n i c a l change, and I d i d not 

l i s t i t . I probably should. The D i v i s i o n ' s proposal had 

merely s a i d t h a t sumps would be t e s t e d annually f o r 

i n t e g r i t y . There was proposed language — NMOGA/IPANM 

proposal was t h a t i t say by v i s u a l or other means. 

The proposed — Chairman's proposal i s t h a t i t 

says, e s s e n t i a l l y , i n substance, t h a t v i s u a l means are 

acceptable i f the sump can be removed from i t s emplacement. 

I f i t cannot be, then i t needs t o be t e s t e d by mechanical 

means. 

The next substantive d e f i n i t i o n deals w i t h the 

d e f i n i t i o n of emergency p i t s , i n paragraph D.5. And the 

concept i n paragraph D.5 was emergency p i t s t h a t r e q u i r e d a 

permit and also r e q u i r e d secondary containment and double 

l i n i n g , e t cetera. 

The proposal was t h a t p i t s r e q u i r e d or under the 

SPCC program could be excluded. The D i v i s i o n f i l e d a post-

hearing comment i n which they j o i n e d i n t h a t recommendation 

w i t h two c o n d i t i o n s , one being t h a t the SPCC pla n a c t u a l l y 

be f i l e d w i t h the EPA, and the other t h a t n o t i f i c a t i o n be 
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given t o the D i v i s i o n . 

The Chairman's recommendation i s along the l i n e s 

of t h e D i v i s i o n ' s post-hearing recommendation, however 

because i t ' s our understanding t h a t the EPA does not 

a c t u a l l y r e q u i r e t h a t SPCC plans be f i l e d w i t h EPA, the 

SPCC p i t s are excluded from our requirements as long as 

they are p a r t of a plan t h a t i s r e q u i r e d by EPA and t h a t a 

n o t i c e i s f i l e d w i t h the D i v i s i o n . 

The next substantive change, Number 9 on my l i s t , 

i s — and t h i s one i s marginal between s u b s t a n t i v e and 

t e c h n i c a l , because t h i s i s i n accordance w i t h Roger 

Anderson's testimony a t the hearing as t o what was 

intended. The D i v i s i o n ' s proposal s a i d i n a p p r o p r i a t e 

cases a closur e plan w i l l be r e q u i r e d . Mr. Anderson 

t e s t i f i e d , I b e l i e v e , t h a t what he had i n mind was t h a t i f 

i t was an appr o p r i a t e case, t h a t requirement would be 

includ e d i n the permit. And t h e r e f o r e we — the Chairman 

recommends t h a t the p r o v i s i o n be modified t o expressly say 

t h a t t h a t requirement should be i n the per m i t . 

CHAIRMAN WROTENBERY: I b e l i e v e , Commissioner 

B a i l e y , you had c l a r i f i e d t h a t p o i n t on the record, so... 

MR. BROOKS: Paragraph 10, the f i n a l one on my 

l i s t , t h e r e was a l o t of confusion, or th e r e was some 

confusion, as t o the burden of proof where an exemption was 

requested. 
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I t was never, I b e l i e v e , the D i v i s i o n ' s i n t e n t i o n 

t h a t i t should be otherwise than on the operator, but 

because the burden t o request a hearing was put on the 

n o t i f i e d p a r t i e s , some of the commenters i n d i c a t e d t h a t 

they b e l i e v e d the burden of proof was on someone who 

objected t o an exemption, and we proposed m o d i f i e d language 

t o provide t h a t a p a r t y requesting — an operator 

r e q u e s t i n g an exemption would have the burden t o prove the 

basis f o r t h a t exemption. 

I would add t h a t t h i s does not go so f a r as some 

of the commenters recommended. Some of the commenters had 

recommended t h a t we r e q u i r e t h a t the operator show a 

ne c e s s i t y f o r the exemption. My understanding — Although 

t h a t was never c l a r i f i e d , my understanding was t h a t a 

n e c e s s i t y probably meant something more than merely t h a t 

the exemption would not jeopardize groundwater, p u b l i c 

h e a l t h or the environment, which i s the standard i n the 

Commission's d r a f t . 

Our understanding of the way we have reworded i t , 

the Chairman and myself, since t h i s i s the Chairman's 

recommendation, i s t h a t the burden of proof be imposed on 

the operator but t h a t the operator only need t o show t h a t 

the exemption meets the standard set f o r t h i n the Rule. 

There are a number of changes t h a t are t e c h n i c a l 

i n nature, some of them as l i t t l e — as minor as changing 
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f r e s h waters t o f r e s h water, and so f o r t h . The 

Commissioners were each provided w i t h a copy of the 

Chairman's recommendation yesterday, so those were matters 

t h a t the Chairman had asked me t o b r i n g s p e c i f i c a l l y t o the 

Commission's a t t e n t i o n i n t h i s session. 

CHAIRMAN WROTENBERY: Thank you, Mr. Brooks. 

I d i d want t o go back t o the u n l i n e d p i t issue i n 

the s p e c i a l areas — 

MR. BROOKS: Okay. 

CHAIRMAN WROTENBERY: — because I j u s t n o t i c e d 

t h a t the t h i r d category of area where the proposed Rule 

allowed u n l i n e d p i t s was any area where the discharge i n t o 

the p i t meets New Mexico Water Q u a l i t y C o n t r o l Commission 

groundwater standards. 

Do we want t o put t h a t same, you know, l i m i t a t i o n 

about what p r o t e c t i o n areas i n t h a t circumstance as wel l ? 

MR. BROOKS: That would be the e f f e c t , I b e l i e v e , 

of the change, t o do t h a t . 

COMMISSIONER BAILEY: I t wouldn't h u r t t o go 

ahead and have i t , because of the a d d i t i o n a l contaminants 

t h a t may be hidden. 

CHAIRMAN WROTENBERY: And then we could j u s t take 

a look a t i t and — 

COMMISSIONER BAILEY: Yeah. 

CHAIRMAN WROTENBERY: — and th e r e may be a 
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circumstance where the exception i s a p p r o p r i a t e . 

COMMISSIONER BAILEY: I t h i n k t h a t would be a 

good way t o do i t . 

CHAIRMAN WROTENBERY: Okay. I'm t h i n k i n g of the 

one example t h a t came up durin g the hearing, was the 

example t h a t the OXY r e p r e s e n t a t i v e made concerning the 

Bravo Dome area and the p i t s t h a t they used i n t h a t area. 

And a t l e a s t h i s testimony was t h a t t h a t was high q u a l i t y 

water going i n t o those p i t s . They worked very c l o s e l y w i t h 

our D i s t r i c t Supervisor and had no environmental concerns 

about t h a t p r a c t i c e , but i n t h a t case t h a t would be a 

circumstance where they would q u a l i f y f o r an exception t o 

the Rule, I suppose, i f i t ' s a l l l i n e d out the way he 

i n d i c a t e d . 

MR. BROOKS: Well, i f the Commission wanted t o 

make t h a t l i m i t a t i o n a p p l i c a b l e t o only the v u l n e r a b l e 

areas and not t o p i t s t h a t were freshwater discharge p i t s , 

t h a t could e a s i l y be done from a d r a f t i n g s t a ndpoint by 

making the l a s t grammatical paragraph of C . 2 . ( g ) . ( i i i ) 

C . 2 . ( g ) . ( i v ) , so t h a t the i n t r o d u c t o r y sentence of 

C . 2 . ( g ) . ( i i i ) as we've reworded i t would not apply t h e r e t o . 

COMMISSIONER BAILEY: We're t h i n k i n g p r i m a r i l y of 

produced water. But now i t can't f o r g e t the d r i l l i n g 

f l u i d s t h a t are going t o be going i n t o these p i t s , the f r a c 

f l u i d s t h a t go i n t o the p i t s . I t h i n k those types of 
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discharges need t o have l i n e r s , even w i t h i n areas where the 

produced water meets the water q u a l i t y , groundwater 

standards. I s t h a t s t i l l questionable whether or not the 

d r i l l i n g f l u i d s or the f r a c f l u i d s would — 

CHAIRMAN WROTENBERY: — have other c o n s t i t u e n t s 

t h a t are not — 

COMMISSIONER BAILEY: — have other c o n s t i t u e n t s 

t h a t — 

CHAIRMAN WROTENBERY: — addressed by the 

standards — 

COMMISSIONER BAILEY: Exactly, t h a t may or may 

not impact the freshwater w e l l s w i t h i n 200 f e e t . 

CHAIRMAN WROTENBERY: Yeah, I'm f i n e w i t h t h a t . 

This r e q u i r e s t h a t we take a cl o s e r look a t each one of 

those, t h a t ' s f i n e . 

MR. BROOKS: Very good. Are t h e r e any other 

matters, then, t h a t any of the Commissioners wish t o 

discuss? 

CHAIRMAN WROTENBERY: Anything i n the Rule? What 

about the Order? Are there any questions about the 

p r o v i s i o n s of the d r a f t order, which I r e a l i z e you d i d n ' t 

get the f i n a l v e r s i o n of u n t i l l a s t n i g h t . 

COMMISSIONER BAILEY: Well, I t a l k e d t o David 

about a couple of confusing areas or mislabeled areas. 

MR. BROOKS: The changes t h a t you have requested, 
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I b e l i e v e , have been made. I have not checked your d r a f t , 

your f i n a l d r a f t . One was on page 5 and one was on page 

20, as I r e c a l l . 

CHAIRMAN WROTENBERY: Okay, i t appears you had a 

question i n paragraph ( i v ) . Here's the l a t e s t v e r s i o n of 

paragraph ( i v ) . Did t h a t — 

COMMISSIONER BAILEY: Okay. See, p a r t of my 

confusion t h i s morning was not being able t o t e l l which i s 

E x h i b i t A, which i s E x h i b i t B and which i s E x h i b i t C. 

CHAIRMAN WROTENBERY: Oh, have we taken care of 

th a t ? 

MR. BROOKS: Well, I hope so. I haven't checked 

a l l the references. The one reference t h a t Commissioner 

B a i l e y p o i n t e d out t o me t h i s morning on page 20, where 

they were reversed — 

CHAIRMAN WROTENBERY: Uh-huh. 

MR. BROOKS: — was c o r r e c t . 

CHAIRMAN WROTENBERY: You d i d c o r r e c t t h a t ? 

MR. BROOKS: The i n t e n t i o n i s t h a t E x h i b i t A i s 

new Rule 313, as i t w i l l read a f t e r the amendments. 

E x h i b i t B i s new Rule 7, which i s the 

comprehensive d e f i n i t i o n s as they w i l l read a f t e r t he 

amendment. 

E x h i b i t C i s the new p i t r u l e , however i t may end 

up being numbered. 
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COMMISSIONER BAILEY: Did the problem w i t h 

paragraphs 63, 64, get noticed? 

CHAIRMAN WROTENBERY: This s t r a y 64 here? 

COMMISSIONER BAILEY: Yes. 

CHAIRMAN WROTENBERY: Okay. There i s i n the 

c u r r e n t d r a f t j u s t a s t r a y number i n the middle of the 

paragraph, so w e ' l l s t r i k e t h a t . 

COMMISSIONER BAILEY: Need t o j u s t h i t t he 

"enter" t h e r e , because t h a t becomes — 

CHAIRMAN WROTENBERY: Oh, I see, I see, i t ' s 

not — 

MR. BROOKS: The next paragraph 65 then? 

CHAIRMAN WROTENBERY: We j u s t d i d n ' t have a 

r e t u r n , i s what i t i s . That's — 

MR. BROOKS: Well, yeah, but i s t h e r e a 

d u p l i c a t i o n of numbers? 

CHAIRMAN WROTENBERY: No, there's not. 

MR. BROOKS: Okay. I d i d not use Mr. Gates's 

automatic numbering system because i t always throws the 

format. So not using i t , sometimes the number sequence i s 

not r i g h t . 

CHAIRMAN WROTENBERY: Did you spot any other 

problems? 

COMMISSIONER BAILEY: Those were the only type 

of — Should we review i t one more time t o see i f the 
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discussions t h a t we've had t h i s morning — 

CHAIRMAN WROTENBERY: What — 

COMMISSIONER BAILEY: — are r e f l e c t e d i n — 

CHAIRMAN WROTENBERY: What I was going t o suggest 

i s , we maybe move on t o the other rulemaking, hear the 

testimony t h e r e , and then break f o r a few minutes. I 

be l i e v e we j u s t t a l k e d about one change — 

MR. BROOKS: I be l i e v e t h a t ' s so, and we probably 

do — 

CHAIRMAN WROTENBERY: — t o — 

MR. BROOKS: — need t o put something i n the 

order t o r e f l e c t — 

CHAIRMAN WROTENBERY: — t o the Rule — 

MR. BROOKS: — t h a t change. 

CHAIRMAN WROTENBERY: — but I b e l i e v e , having 

witnessed how q u i c k l y he worked on t h i s order since the 

comment p e r i o d closed, t h a t Mr. Brooks could probably make 

t h a t change w i t h i n a matter of about 15 minutes or so 

today. 

COMMISSIONER BAILEY: We have f u l l confidence i n 

you. 

CHAIRMAN WROTENBERY: So — 

MR. BROOKS: You have not y e t approved my — Or I 

have not y e t been submitted my request f o r compensatory 

time f o r the work I've put i n on t h i s case. 
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CHAIRMAN WROTENBERY: So anyway, we w i l l ask Mr. 

Brooks, a f t e r we take up the next matter and complete i t , 

i f he w i l l go u p s t a i r s and make these f i n a l changes and 

c o r r e c t i o n s — 

MR. BROOKS: I w i l l — 

CHAIRMAN WROTENBERY: — t o the Order and Rule, 

and then we can take f i n a l a c t i o n , I hope, t h i s morning on 

i t . 

COMMISSIONER BAILEY: That would be g r e a t . 

CHAIRMAN WROTENBERY: Great. Anything else on 

the p i t r u l e s , then, t h i s morning? 

COMMISSIONER BAILEY: Not from me. 

CHAIRMAN WROTENBERY: Okay. Then I'm going t o 

ask f o r j u s t a five - m i n u t e break, then w e ' l l come back and 

get s t a r t e d on the other rulemaking proceeding. Thank you. 

(Thereupon, a recess was taken a t 10:00 a.m.) 

(The f o l l o w i n g proceedings had a t 10:15 a.m.) 

CHAIRMAN WROTENBERY: Okay, w e ' l l go back on the 

record. Everybody's back i n the room. 

During the break we had one other question come 

up on the changes t o the p i t r u l e proposal. And Mr. 

Brooks, i f you'd l i k e t o e x p l a i n t h a t issue? 

MR. BROOKS: Okay. I n paragraph — or 

subparagraph C . 2 . ( f ) , the language t h a t has given us 

probably as much t r o u b l e as anything i n t h i s whole r u l e i s 
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d e f i n i n g the circumstances i n which a p i t , a d r i l l i n g or 

workover p i t , i s exempt from the n e t t i n g requirements. 

The language t h a t i s i n the c u r r e n t proposal 

reads as f o l l o w s : " D r i l l i n g and workover p i t s are exempt 

from the n e t t i n g requirement d u r i n g d r i l l i n g or workover 

op e r a t i o n s , provided t h a t immediately a f t e r c e s s a t i o n of 

these operations such p i t s s h a l l have any v i s i b l e or 

measurable l a y e r of o i l removed from the s u r f a c e . " 

The present Rule 105, which we are r e p e a l i n g , 

reads, "To p r o t e c t migratory b i r d s , p i t s used f o r d r i l l i n g , 

completion, blowdown, workover or an emergency, immediately 

a f t e r c essation of the a c t i v i t y must have o i l removed from 

t h e i r surface or be screened, n e t t e d or covered." 

Now our i n t e n t i o n , I b e l i e v e , or the Chairman's 

i n t e n t i o n i n these recommendations, and the reason i t got 

where i t — the language got where i t was, i f you read Rule 

105 as i t c u r r e n t l y e x i s t s , d u r i n g the p e r i o d of time t h a t 

operations are i n progress d r i l l i n g or workover p i t s are 

not r e q u i r e d t o be n e t t e d and are not r e q u i r e d t o be 

n e c e s s a r i l y kept f r e e of o i l a t a l l times. A f t e r d r i l l i n g 

or workover operations have concluded, then the p i t i s not 

r e q u i r e d t o be n e t t e d i f i t i s kept f r e e of o i l . The "or" 

would say t h a t i t i s not r e q u i r e d t o be kept f r e e of o i l i f 

i t i s n e t t e d . That's under the e x i s t i n g Rule. 

I b e l i e v e the Chairman's i n t e n t i o n was t o make no 
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change i n the n e t t i n g requirements but t o make c l e a r i n 

accordance w i t h another r u l e — Rule 310 was i t ? Did you 

f i n d out? 

CHAIRMAN WROTENBERY: Yes. 

MR. BROOKS: — t h a t the p i t should be kept f r e e 

of o i l regardless of whether i t ' s n e t t e d or not, a f t e r the 

conclusion of operations. 

CHAIRMAN WROTENBERY: We had some d i s c u s s i o n 

about t h a t p a r t i c u l a r Rule during the hearing, and Mr. 

Anderson read the Rule i n t o the record. And I don't have 

the Rule i t s e l f i n f r o n t of me, but what the recor d says i s 

t h a t t he Rule reads, " O i l s h a l l not be sto r e d or r e t a i n e d 

i n earthen r e s e r v o i r s or i n open re c e p t a c l e s . " 

MR. BROOKS: Okay, the i n t e n t i o n , I b e l i e v e , i n 

the Chairman's recommendation i s t h a t d u r i n g operations the 

p i t — a d r i l l i n g or workover p i t need not be n e t t e d , and 

i t — not ne c e s s a r i l y a t a l l times be kept f r e e of o i l , 

because i t would be c i r c u l a t i n g f l u i d through, but a f t e r 

the conclusion of operations, then i t should be — i t 

should be kept f r e e of o i l , but i t s t i l l does not have t o 

be n e t t e d . 

Of course, the reason t h a t we t h i n k i t does not 

have t o be ne t t e d i s t h a t i f i t ' s kept f r e e of o i l i t 

should not present a hazard t o b i r d s . But as I understand 

th e Chairman's i n t e n t i o n , i s t h a t t h e r e be no suggestion 
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t h a t i t does not have t o be kept f r e e of o i l i f i t i s 

ne t t e d , and does have t o be kept f r e e of o i l regardless of 

whether i t ' s n e t t e d or not. Does t h a t make — I s t h a t my 

understanding of what you intended — 

CHAIRMAN WROTENBERY: Well, t h a t was my t h i n k i n g , 

yes, t h a t — 

MR. BROOKS: Okay. 

CHAIRMAN WROTENBERY: — a f t e r the cessat i o n of 

oper a t i o n s , i f t h e r e i s a lay e r of o i l i t should be 

removed. 

MR. BROOKS: Okay. My suggestion, then, would be 

t h a t the sentence should be reworded t o say " d r i l l i n g and 

workover p i t s are exempt from the n e t t i n g requirement", 

p e r i o d . Then d e l e t e the words, "during d r i l l i n g or 

workover operations, provided t h a t . . . " and s t a r t a new 

sentence, c a p i t a l i z e "immediately": "Immediately a f t e r 

c e s s a t i o n of these operations such p i t s s h a l l have any 

v i s i b l e or measurable la y e r of o i l removed from the 

surfac e . " 

COMMISSIONER BAILEY: And those p i t s are going t o 

be closed w i t h i n s i x months anyway. 

CHAIRMAN WROTENBERY: Yes. 

MR. BROOKS: Correct. 

COMMISSIONER BAILEY: I have no problem w i t h 

t h a t . 
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MR. BROOKS: Okay. 

CHAIRMAN WROTENBERY: Thank you f o r the 

c l a r i f i c a t i o n . And so you w i l l make t h a t change — 

MR. BROOKS: I w i l l make t h a t change, yes. 

CHAIRMAN WROTENBERY: — as w e l l as the change t o 

the u n l i n e d p i t p r o v i s i o n s of the Rule. And then we w i l l 

take f i n a l a c t i o n once we've had those changes 

in c o r p o r a t e d . 

Okay, now l e t me move us t o Case 13,187. 

(Off the record a t 10:21 a.m.) 

(The f o l l o w i n g proceedings had a t 11:05 a.m.:) 

CHAIRMAN WROTENBERY: We w i l l take j u s t a s h o r t 

break so we can make the changes t o the p i t proposal t h a t 

we have already discussed. 

MR. BROOKS: I t r u s t I w i l l have the i n v a l u a b l e 

assistance of Ms. Davidson i n doing t h a t . 

COMMISSIONER BAILEY: When would the p i t order be 

e f f e c t i v e ? 

MR. BROOKS: I t w i l l be e f f e c t i v e when published 

i n t he New Mexico Regis ter, which i s probably going t o be 

s i x weeks t o 12 weeks, somewhere i n t h a t range. 

COMMISSIONER BAILEY: Okay, I thought the 

R e g i s t e r was published every month. 

MR. BROOKS: I t i s , but — Ms. MacQuesten, do you 

want t o address t h a t ? Go ahead. 
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MS. MacQUESTEN: My understanding i s , i t ' s 

published t w i c e a month. 

MR. BROOKS: That i s c o r r e c t , yeah, I'm s o r r y , I 

misspoke. I t i s published t w i c e a month. And i t should be 

po s s i b l e t o get i t done i n less than t h a t p e r i o d of time, 

but our experience has been t h a t the time t h a t i s r e q u i r e d 

t o get i t e d i t e d by the Department of Records and Archives 

i s such t h a t we seldom get one published i n less than about 

s i x t o e i g h t weeks a f t e r i t s enactment. 

COMMISSIONER BAILEY: And then i s t h e r e an 

a d d i t i o n a l 30 days a f t e r p u b l i c a t i o n i n the R e g i s t e r , or — 

MR. BROOKS: No — 

COMMISSIONER BAILEY: — i s i t a f f e c t e d — 

MR. BROOKS: — no, i t should — i t can be made 

e f f e c t i v e on the date t h a t — i n one instance, one of our 

r u l e s was 3 0 days a f t e r , but t h a t was because we had so 

provided, and i t can be made e f f e c t i v e as of the date of 

p u b l i c a t i o n , and t h a t ' s when i t goes i n t o e f f e c t , unless 

the r u l e or the order otherwise provides. 

COMMISSIONER BAILEY: Okay, because we've already 

had questions of when i t would become e f f e c t i v e because of 

issues between a surface owner and an operator. 

CHAIRMAN WROTENBERY: And i n the case of the p i t 

r u l e we've got some s p e c i f i c language — 

MR. BROOKS: Yeah. 
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CHAIRMAN WROTENBERY: — i n the Rule i t s e l f t h a t 

makes the e f f e c t i v e date f o r the key p r o v i s i o n s A p r i l 

15th — 

MR. BROOKS: Right, and we — 

CHAIRMAN WROTENBERY: — 2 004. 

MR. BROOKS: — do have t h a t s p e c i f i c a l l y because 

we do not want t o leave i t u n c e r t a i n , but we f e l t c o n f i d e n t 

t h a t by A p r i l the 15th i t would be e f f e c t i v e . So many of 

the same p r o v i s i o n s t h a t i n e a r l i e r d r a f t s had s a i d t h a t 

they begin on the e f f e c t i v e date of the Rule were changed 

t o read A p r i l 15th, 2004. 

CHAIRMAN WROTENBERY: Okay, s h o r t break here. 

(Thereupon, a recess was taken a t 11:08 a.m.) 

(The f o l l o w i n g proceedings had a t 11:34 a.m.) 

CHAIRMAN WROTENBERY: We'll go back on the record 

then. Mr. Brooks has made the c o r r e c t i o n s t o the Order 

t h a t we discussed. And also d i d you — 

MR. BROOKS: I also — 

CHAIRMAN WROTENBERY: — make some ad d i t i o n s ? 

MR. BROOKS: I also added s h o r t sentences 

r e f e r r i n g t o the changes t h a t were made i n C.2.(f) and 

C.2.(g). 

CHAIRMAN WROTENBERY: Okay, and could you p o i n t 

me t o those? 

MR. BROOKS: Let me look a t the Order. I d i d n ' t 
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b r i n g a copy w i t h me. 

Well, the change i n paragraph 67 i s a c t u a l l y a 

d e l e t i o n . I had s t a t e d i n there t h a t the present Rule 105 

should be — the substantive p r o v i s i o n s of present Rule 105 

should be adopted w i t h o u t change. I del e t e d t h a t p r o v i s i o n 

and j u s t l e f t the general statement t h a t the Rule as set 

f o r t h i n E x h i b i t C should be adopted i n l i e u of the 

D i v i s i o n ' s proposal, and the change was made on E x h i b i t C. 

CHAIRMAN WROTENBERY: Okay. 

MR. BROOKS: 74.(b), t h a t was reworded t o r e f l e c t 

t he change t h a t was made i n the w e l l h e a d - p r o t e c t i o n area. 

CHAIRMAN WROTENBERY: And i t now reads, "the 

Commission concludes t h a t the evidence presented i n t h i s 

proceeding was i n s u f f i c i e n t t o j u s t i f y r e v i s i t i n g those 

determinations, except t h a t the p r o h i b i t i o n of u n l i n e d p i t s 

and wellhead p r o t e c t i o n areas, c u r r e n t l y a p p l i c a b l e only i n 

the northwest, should be made statewide." 

MR. BROOKS: Okay, I be l i e v e those were the only 

s u b s t a n t i v e changes. The paragraph 64 was set out from the 

t e x t , as was requested. 

CHAIRMAN WROTENBERY: Right t h a t was j u s t — 

MR. BROOKS: Yeah. 

CHAIRMAN WROTENBERY: — a f o r m a t t i n g — 

MR. BROOKS: Okay. 

CHAIRMAN WROTENBERY: — problem. Okay. And 
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then you made the changes t o E x h i b i t C — 

MR. BROOKS: Right — 

CHAIRMAN WROTENBERY: — t h a t we discussed, i n — 

MR. BROOKS: — C.2.(f) and C.2.(g). 

CHAIRMAN WROTENBERY: And i n C.2.(f) we now 

say — 

MR. BROOKS: The changed p o r t i o n i s where i t 

begins " D r i l l i n g and workover p i t s " , the sentence beginning 

" D r i l l i n g and workover p i t s " . 

CHAIRMAN WROTENBERY: " D r i l l i n g and workover p i t s 

are exempt from the n e t t i n g requirement... immediately a f t e r 

c e s s a t i o n of these operations such p i t s s h a l l have any 

v i s i b l e or measurable la y e r of o i l removed from the 

surfac e . " 

MR. BROOKS: And i n C.2.(g), C . 2 . ( g ) . ( i ) , t h e r e 

was an i n s e r t i o n . Yeah, C.2.(g), clause ( i ) . 

CHAIRMAN WROTENBERY: I s i t i n ( i ) or ( i i i ) ? 

MR. BROOKS: Oh, i t ' s i n ( i i i ) , the f i r s t 

grammatical paragraph of 3 — 

CHAIRMAN WROTENBERY: Right — 

MR. BROOKS: — clause — 

CHAIRMAN WROTENBERY: — and we added "and 

provided t h a t the p i t s i t e i s not located i n freshwater-

bearing a l l u v i u m or i n a we l l h e a d - p r o t e c t i o n area." 

MR. BROOKS: Right. 
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CHAIRMAN WROTENBERY: Okay. 

MR. BROOKS: That same language was de l e t e d from 

the t h i r d grammatical paragraph where i t f o r m e r l y been. 

CHAIRMAN WROTENBERY: Okay, thank you very much. 

I n t h a t case, I be l i e v e we have an Order and a 

Rule t h a t r e f l e c t the Commission's discussions t h i s 

morning, and I ' l l e n t e r t a i n a motion t o adopt the proposed 

Order and Rule. 

COMMISSIONER BAILEY: I so move. 

COMMISSIONER LEE: Second. 

CHAIRMAN WROTENBERY: A l l i n favor say aye. 

COMMISSIONER BAILEY: Aye. 

COMMISSIONER LEE: Aye. 

CHAIRMAN WROTENBERY: Aye. Congratulations t o 

everybody i n v o l v e d . I t h i n k t h i s was a long process. 

And thank you, David, f o r working so hard the 

l a s t — 

MR. BROOKS: You're welcome. 

CHAIRMAN WROTENBERY: -- couple of weeks t o — 

MR. BROOKS: I t h i n k everybody — 

CHAIRMAN WROTENBERY: — put i t a l l t o g e t h e r . 

MR. BROOKS: — t h a t ' s been i n v o l v e d i n t h i s has 

put a l o t of work i n t o i t . Of course Roger and Ed and 

Wayne and W i l l i e and G a i l . Too bad Roger couldn't be here 

t o witness the — 
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CHAIRMAN WROTENBERY: I know. 

(Off the record) 

CHAIRMAN WROTENBERY: Okay, we've completed our 

work on t h a t rulemaking t h a t rulemaking proceeding. Thank 

you everybody. 

And I be l i e v e t h a t takes care of a l l of our 

business f o r today, so I ' l l e n t e r t a i n a motion t o adjourn. 

COMMISSIONER BAILEY: I so move. 

COMMISSIONER LEE: Second. 

CHAIRMAN WROTENBERY: A l l i n favor say aye. 

COMMISSIONER BAILEY: Aye. 

COMMISSIONER LEE: Aye. 

CHAIRMAN WROTENBERY: Aye. 

(Thereupon, these proceedings were concluded a t 

11:40 a.m.) 

* * * 
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