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1 CHAIRMAN FESMIRE: The record should 

2 r e f l e c t t h a t i t ' s 9:00 a.m. on October 7th, 2009, t h a t 

3 t h i s i s the regulary-scheduled New Mexico O i l 

4 Conservation Commission meeting. The record should also 

5 r e f l e c t t h a t Commissioners Bailey, Olson and Fesmire are 

6 a l l present. We, t h e r e f o r e , have a quorum. 

7 And the f i r s t order of business before the 

8 Commission today i s t o the minutes of the September 9th, 

9 2009 Commission meeting. Have the Commissioners had the 

10 o p p o r t u n i t y t o review those minutes as presented by the 

11 secretary? 

12 COMMISSIONER BAILEY: Yes, I have, and I 

13 move we adopt them. 

14 COMMISSIONER OLSON: I guess I ' l l second 

15 t h a t , but I wasn't here, so I ' l l probably a b s t a i n from 

16 v o t i n g on t h a t . 

17 CHAIRMAN FESMIRE: I w i l l second the 

18 motion. A l l those i n favor of adopting the minutes as 

19 presented by the secretary, s i g n i f y by saying aye. 

20 Let the record r e f l e c t t h a t two Commissioners 

21 who are present voted t o adopt the minutes as presented, 

22 t h a t they were signed by the Chairman and t r a n s m i t t e d t o 

23 the secretary. 

24 COMMISSIONER OLSON: Let the record 

25 r e f l e c t t h a t I ' l l a bstain because I wasn't here f o r t h a t 
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1 meeting. 

2 CHAIRMAN FESMIRE: The record s h a l l so 

3 r e f l e c t . 

4 The next order of business before the 

5 Commission i s Case Number 14055, the a p p l i c a t i o n of the 

6 New Mexico O i l Conservation D i v i s i o n f o r a compliance 

7 order against C&D Management Company, doing business as 

8 Freedom Ventures Company. Are the attorney s present? 

9 MR. SWAZO: Sonny Swazo f o r the O i l 

10 Conservation D i v i s i o n . 

11 MR. PADILLA: Earnest P a d i l l a f o r C&D 

12 Management. 

13 CHAIRMAN FESMIRE: Mr. Swazo, I understand 

14 t h a t we have some motions before the Commission. 

15 MR. SWAZO: That's c o r r e c t , Your Honor. 

16 C&D Management has f i l e d two motions. One i s asking f o r 

17 a continuance, another i s asking f o r an extension of 

18 time to f i l e proposed f i n d i n g s of f a c t s and conclusions 

19 of law. 

20 CHAIRMAN FESMIRE: Mr. P a d i l l a , since 

21 they're your motions, i s t h a t your understanding? 

2 2 MR. PADILLA: Yes, they are. 

2 3 CHAIRMAN FESMIRE: Mr. Swazo, do you have 

24 anything else t o add? 

25 MR. SWAZO: Yes. I have f i l e d a motion in 
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1 response -- a response -- I had f i l e d a response i n 

2 opp o s i t i o n t o C&D's motion f o r the continuance. The 

3 continuance i s asking f o r a d d i t i o n a l time t o conduct 

4 a d d i t i o n a l discovery r e l a t e d t o the plugging costs 

5 associated w i t h the f i v e w e l l s t h a t the OCD plugged. 

6 I t ' s my contention t h a t -- w e l l , the motion touches upon 

7 t h i s whole Rule 5.9 order. I t ' s p a r t of the 5.9 order 

8 t h a t I had r a i s e d , t h a t I had asked the Commission t o 

9 issue a t the l a s t hearing, at the conclusion of the l a s t 

10 hearing. I b e l i e v e I may have confused the Commission, 

11 so I'd l i k e t o go ahead and t r y and c l a r i f y my p o s i t i o n . 

12 CHAIRMAN FESMIRE: I n the context of 

13 arguing Mr. P a d i l l a ' s motion? 

14 MR. SWAZO: My p o s i t i o n i s t h a t t h i s case 

15 does not have t o be continued. I t ' s my con t e n t i o n t h a t 

16 Mr. P a d i l l a m i s i n t e r p r e t s or misconstrues the whole p o i n t 

17 of Rule 5.9, and I'd l i k e t o c l a r i f y t h a t w i t h the 

18 Commission before we s t a r t going on t o another p r o t r a c t e d 

19 hearing t h a t may a l l be f o r nothing. 

2 0 CHAIRMAN FESMIRE: Mr. P a d i l l a , do you 

21 mind i f he 

22 MR. PADILLA: No. Go ahead. 

23 CHAIRMAN FESMIRE: You may proceed, Mr. 

24 Swazo. 

25 MR. SWAZO: At the conclusion of the 
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1 hearing, I asked the Commission t o issue a Rule 5.9 

2 order. Rule 5.9 i s an enforcement t o o l . I n order f o r an 

3 operator t o receive c e r t a i n p r i v i l e g e s , the operator 

4 needs t o be i n compliance w i t h Rule 5.9. One of ways an 

5 operator i s not i n compliance w i t h Rule 5.9 i s i f there 

6 i s an order f i n d i n g an operator i n v i o l a t i o n of an order 

7 r e q u i r i n g c o r r e c t i v e a c t i o n . That's what I was asking 

8 the Commission t o issue at the l a s t hearing. 

9 I wasn't asking t o go i n t o t h i s whole hearing 

10 i n t o plugging costs or invoice s . I was simply asking the 

11 Commission t o make a determination based on the f a c t s 

12 t h a t were presented t o i t t h a t Mr. -- t h a t C&D Management 

13 was i n v i o l a t i o n of a compliance order, the Commission's 

14 order. 

15 The evidence t h a t I presented -- w e l l , l e t me 

16 back up. I was asking f o r t h a t order because the 

17 Commission had ordered C&D Management t o plug f i v e 

18 i n a c t i v e w e l l s or otherwise b r i n g them i n t o compliance by 

19 e i t h e r b r i n g i n g them back i n t o production or TA'ing them 

20 by September 14th, 2008. C&D Management d i d not do t h a t , 

21 and as a r e s u l t , the D i v i s i o n e v e n t u a l l y ended up 

22 plugging those w e l l s . So i t ' s my contention t h a t C&D 

23 Management i s i n v i o l a t i o n of Rule 5.9 simply because i t 

24 i s i n v i o l a t i o n of the Commission's order r e q u i r i n g i t t o 

25 b r i n g those f i v e i n a c t i v e wells i n t o compliance. 
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1 CHAIRMAN FESMIRE: The Commission hasn't 

2 r u l e d on t h a t y e t . One of the things t h a t they asked f o r 

3 was the com p i l a t i o n of the costs i n c u r r e d by the OCD i n 

4 plugging those w e l l s . I t ' s my understanding t h a t there 

5 have been -- t h a t Mr. P a d i l l a ' s c l i e n t wants t o challenge 

6 some of those costs; i s t h a t correct? 

7 MR. SWAZO: That's c o r r e c t . I w i l l 

8 address t h a t , as w e l l . 

9 CHAIRMAN FESMIRE: Are we going t o get 

10 i n t o the substance of the motions? I t h i n k Mr. P a d i l l a 

11 i s e n t i t l e d t o the f i r s t b i t e of the apple, i f we are. 

12 MR. SWAZO: Yes. I f you want t o go t o 

13 P a d i l l a f i r s t , t h a t ' s f i n e . 

14 CHAIRMAN FESMIRE: Mr. P a d i l l a ? 

15 MR. PADILLA: Yes. Mr. Chairman, members 

16 of the Commission. We f i l e d a motion because, a f t e r 

17 looking at some of the -- w e l l , the in v o i c e s , we f e l t 

18 t h a t there were some costs there t h a t were d u p l i c a t e d . 

19 One p a r t i c u l a r one -- two invoices contained an e n t r y f o r 

20 A p r i l 7th, I be l i e v e , of 2009, where a r i g i s located on 

21 two d i f f e r e n t w e l l s . That's one. And there are other 

22 things, such as d a i l y r e p o r t s f o r a d r i l l i n g crew as t o 

23 what was being done on the leases. 

24 I t h i n k t h a t somebody has got t o au d i t the 

25 invoices. Now, Mr. Swazo, i n h i s c l o s i n g argument at the 
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1 l a s t hearing, s t a t e d they should be r e q u i r e d t o pay --

2 C&D Management should be r e q u i r e d t o pay. So my response 

3 at th a t time was, pay what? And so the Commission, then, 

4 came back and said, okay, we're going t o continue t h i s 

5 hearing u n t i l another time. In. the meantime, Mr. Swazo 

6 was t o give us the invoic e s . We looked at the invoic e s . 

7 We found some, what appeared t o be discrepancies, so 

8 we're simply t r y i n g t o get a d d i t i o n a l i n f o r m a t i o n on the 

9 und e r l y i n g costs t h a t c o n s t i t u t e the i n v o i c e s . 

10 We have not had enough time t o get i n t o t h a t , 

11 and probably the best way t o do i t , as f a r as I know, i s 

12 t o take a Deposition Duces Tecum, have the d r i l l i n g 

13 company submit t h e i r i nvoices, or a request f o r 

14 production of those documents, so we can examine them t o 

15 see i f there are any discrepancies and compare t h a t w i t h 

16 what they're allowed t o charge under the c o n t r a c t the 

17 s t a t e has w i t h the plugging company. 

18 I don't t h i n k t h a t j u s t because a plugging 

19 company submits an invo i c e t o the OCD t h a t has been 

20 approved, t h a t we're not allowed t o challenge some of 

21 those costs. And so t h a t ' s a l l t h a t we're asking f o r , i s 

22 a d d i t i o n a l time w i t h which t o have our expert examine the 

23 invoices and the underlying costs t o see whether or not 

24 there's a challenge t o the $170,000 tha t c o n s t i t u t e the 

25 t o t a l sum of the invoices, and I t h i n k t h a t ' s f a i r . 
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1 I don't t h i n k t h a t there's any other issues of 

2 d i r e need here t h a t need t o be addressed, l i k e l e a k i n g 

3 wells or something. The w e l l s have already been plugged. 

4 At t h i s p o i n t , we're arguing about how much C&D 

5 Management i s going t o have t o pay or reimburse the 

6 D i v i s i o n f o r w e l l costs. 

7 CHAIRMAN FESMIRE: Mr. P a d i l l a , i f I 

8 remember c o r r e c t l y , there was a. p e r i o d of time before 

9 t h i s hearing where the OCD was t o make those invoices 

10 a v a i l a b l e t o your c l i e n t . Did they do that? 

11 MR. PADILLA: They d i d t h a t . The l e t t e r 

12 i s dated -- I don't know when we received i t i n our 

13 o f f i c e , but i t ' s dated -- the l e t t e r i s dated August 

14 26th, and I informed my c l i e n t t h a t we needed t o have 

15 somebody here t o look at t h i s . My c l i e n t got somebody, 

16 and when they looked at the invoices, they s a i d t h a t we 

17 need a d d i t i o n a l data, so t h a t ' s where we're a t , at t h i s 

18 p o i n t . 

19 I don't t h i n k t h a t we've been dragging our 

20 fee t on t h i s t h i n g , but I t h i n k t h a t -- then, i n a d d i t i o n 

21 t o t h a t , as I explained before the hearing s t a r t e d , Mr. 

22 Kaiser became sick on the way here, and t h a t ' s an 

23 a d d i t i o n a l reason t h a t we asked f o r the continuance. 

24 CHAIRMAN FESMIRE: Okay. Anything 

25 f u r t h e r ? 
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1 MR. PADILLA: Nothing. 

2 CHAIRMAN FESMIRE: Mr. Swazo? 

3 MR. SWAZO: Yes. Well, these plugging 

4 invoices r e a l l y have no bearing on whether or not C&D 

5 Management i s i n v i o l a t i o n of the Commission's order. I 

6 merely suggested t h a t t h a t ' s one way t h a t they could 

7 s a t i s f y and comply w i t h the Commission's order. The way 

8 t h a t --

9 CHAIRMAN FESMIRE: Mr. Swazo, i f I 

10 remember the r u l e c o r r e c t l y , one of the ways t h a t they 

11 can get out from under t h a t order i s t o pay the costs 

12 i n c u r r e d by the s t a t e f o r the plugging; i s t h a t correct? 

13 MR. SWAZO: That's not e x p l i c i t l y s t a t e d 

14 i n the r u l e . That was what I was suggesting as f a r as 

15 what they could do t o s a t i s f y the Commission's order. 

16 I t ' s not a r t i c u l a t e d i n the r u l e . I t ' s not even 

17 s p e c i f i e d i n the r u l e . The r u l e provides t h a t i f there's 

18 an order f i n d i n g the operator i n v i o l a t i o n of an order 

19 r e q u i r i n g c o r r e c t i v e a c t i o n , the burden then becomes the 

20 operator's burden t o f i l e a motion w i t h the Commission 

21 e x p l a i n i n g t h a t i t has s a t i s f i e d the Commission order. 

22 At that p o i n t , the Commission can e i t h e r r u l e on the 

23 motion without a hearing or can have a hearing and make a 

24 r u l i n g on the motion. 

25 CHAIRMAN FESMIRE: Are you asking us t o 
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1 issue a p a r t i a l order t o comply w i t h 5.9, without the --

2 MR. SWAZO: No. What I'm asking you f o l k s 

3 f o r i s an order f i n d i n g C&D Management i n noncompliance 

4 w i t h the Commission's order. There was testimony at the 

5 hearing from Daniel Sanchez t h a t C&D Management was under 

6 the Commission's order t o b r i n g f i v e i n a c t i v e w e l l s i n t o 

7 compliance w i t h the I n a c t i v e Well Rule by September 14th. 

8 They d i d not do i t . As a r e s u l t , the D i v i s i o n had t o 

9 plug these four w e l l s . That's enough t o f i n d C&D 

10 Management i n v i o l a t i o n of t h i s Commission's order. I t ' s 

11 then C&D Management's burden -- under the r u l e , i t then 

12 becomes t h e i r burden t o f i l e a motion i n d i c a t i n g t h a t 

13 they have s a t i s f i e d the Commission's order. 

14 One t h i n g t h a t I'm concerned about, of course, 

15 i s tha t we could have another p r o t r a c t e d -- we've already 

16 had several days of hearing, and we could have a 

17 p r o t r a c t e d hearing on nothing but j u s t plugging costs. 

18 From the i n f o r m a t i o n t h a t I saw, C&D Management intends 

19 t o s c r u t i n i z e everything. They asked f o r the b i d 

20 contract --

21 CHAIRMAN FESMIRE: Aren't they e n t i t l e d t o 

22 do that? 

2 3 MR. SWAZO: Not f o r purposes of Rule 5.9. 

24 Plus, Mr. Kaiser i n d i c a t e d t h a t he wasn't even sure t h a t 

25 he was going t o reimburse the s t a t e f o r i t s plugging 
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1 costs. So the hearing -- i f you f o l k s decide t o go 

2 forward w i t h t h i s hearing, which i s n ' t r e q u i r e d under 

3 Rule 5.9, could be a waste of time and a l l f o r nothing. 

4 Because, at the end of the day, Mr. Kaiser could walk 

5 away. 

6 My whole p o i n t i s t h a t there's enough 

7 evidence. I simply asked the Commission t o issue an 

8 order f i n d i n g C&D Management i n v i o l a t i o n of the 

9 Commission's order. There was evidence t o support t h a t . 

10 There's no reason f o r t h i s case t o be continued, and 

11 t h a t ' s why I oppose t h i s motion. 

12 CHAIRMAN FESMIRE: So i t ' s your contention 

13 t h a t we don't have t o have t h a t -- l e t ' s c a l l i t the 

14 terminus amount t h a t he would have t o pay t o complete the 

15 order? 

16 MR. SWAZO: That's c o r r e c t . I t \ s not 

17 required under the r u l e . I was merely suggesting t h a t i f 

18 C&D intends t o comply w i t h the Commission's r u l e , then 

19 they can go ahead and reimburse the s t a t e f o r the 

20 plugging costs, but i t ' s not required under the r u l e . 

21 CHAIRMAN FESMIRE: What's the danger t o 

22 the state i f t h i s Commission goes ahead and grants the 

23 continuance? 

24 MR. SWAZO: Well, i f you grant the 

25 continuance, does t h a t mean you're going t o r e q u i r e 
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1 another hearing on the plugging process, or 

2 CHAIRMAN FESMIRE: His c l i e n t i s n ' t here. 

3 They do have some challenges t o the amount. Don't you 

4 t h i n k they're e n t i t l e d t o t h a t hearing? 

5 MR. SWAZO: No, I don't, not f o r purposes 

6 of a Rule 5.9 hearing. That's not what the r u l e 

7 provides. 

8 CHAIRMAN FESMIRE: So we can f i n d them i n 

9 v i o l a t i o n of 5.9 because they -- the s t a t e has i n c u r r e d 

10 costs t o do t h i s plugging and not have on the record 

11 e x a c t l y what those costs are? 

12 MR. SWAZO: That's c o r r e c t . They would be 

13 e n t i t l e d t o t h a t hearing once they have f i l e d t h e i r 

14 motion i n d i c a t i n g they have s a t i s f i e d t h i s c o r r e c t i v e 

15 a c t i o n . 

16 CHAIRMAN FESMIRE: Okay. Mr. Pad i l l a ? 

17 MR. PADILLA: F i r s t of a l l , l e t me address 

18 t h i s 5.9 order request. That request was never i n the 

19 i n i t i a l a p p l i c a t i o n when t h i s case was reopened. I t was 

20 only i n c l o s i n g arguments t h a t Mr. Swazo brought up the 

21 request f o r a 5.9 order. We went through two days of 

22 hearing. At the end of the.day, he's asking f o r a 5.9 

23 order and requesting t h a t the Commission order C&D 

24 Management t o pay. 

25 As I said before, my response was, to pay 

PAUL BACA PROFESSIONAL COURT REPORTERS 57f6c834-2de9-4c66-a8c8-5ac85ed01 b7e 



Page 15 

1 what? I t wasn't our d i r e c t i v e . I t was the Commission's 

2 d i r e c t i v e t o look i n t o the invo i c e s and look at the 

3 c o r r e c t amount t h a t C&D Management had t o reimburse the 

4 D i v i s i o n f o r . And so he never brought i t up. We never 

5 requested t h a t . I t was the Commission who d i r e c t e d t h a t 

6 those invoices be provided t o us. 

7 We looked at the inv o i c e s , and we have some 

8 questions and simply want a d d i t i o n a l time. I t h i n k i f 

9 the Commission i s going t o issue an order, I t h i n k i t 

10 should issue the order f o r the $170,000, or a lesser 

11 f i g u r e , i f there i s some c o r r e c t i o n t o those i n v o i c e s . 

12 And I t h i n k at th a t p o i n t , the D i v i s i o n ' s plugging 

13 c o n t r a c t o r would be req u i r e d t o reimburse the D i v i s i o n 

14 f o r a p o r t i o n of the inv o i c e s , i f these invoices 

15 contained overcharges. That's a l l we're saying. 

16 CHAIRMAN FESMIRE: Commissioner Bailey? 

17 MR. SWAZO: Chairman Fesmire, can I go 

18 ahead and c o r r e c t some f a c t u a l statements t h a t Mr. 

19 CHAIRMAN FESMIRE: We're g e t t i n g i n t o 

20 testimony here. 

21 MR. SWAZO: I j u s t want t o c l a r i f y t h a t 

22 Mr. P a d i l l a claims i t ' s a b i g s u r p r i s e , t h a t we j u s t 

23 sprung Rule 5.9 on him at the l a s t minute at the end of 

24 the hearing. That's not t r u e . I n my Jul y 9th, 2009 

25 prehearing statement, I c l e a r l y i n d i c a t e d t h a t I was 
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1 going t o ask f o r a Rule 5.9 order. I l a i d out what the 

2 Rule 5.9 was. I explained how -- the basis f o r the order 

3 i n t h i s case. We had a hearing on J u l y 16th. At t h a t 

4 time the OCD presented i t s case, and the case was 

5 continued t o August 13th, 2009. 

6 At t h a t time, t h a t ' s when C&D Management had 

7 the o p p o r t u n i t y t o present t h e i r case, and they d i d 

8 present t h e i r case. To claim undue s u r p r i s e a t the l a s t 

9 minute i s j u s t not t r u e . 

10 CHAIRMAN FESMIRE: Commission Ba i l e y , do 

11 you have any questions? 

12 COMMISSIONER BAILEY: I don't have any 

13 questions. I j u s t have some thoughts, t h a t there i s no 

14 environmental concern t o the s t a t e , t h a t the only issue, 

15 r e a l l y , i s whether or not we want t o have another day 

16 spent l i s t e n i n g t o the audit of the invoic e s . And I 

17 t h i n k t h a t the company i s e n t i t l e d t o t h a t day i n order 

18 t o c l a r i f y t h e i r costs. 

19 CHAIRMAN FESMIRE: Commissioner Olson? 

20 COMMISSIONER OLSON: I guess I k i n d of 

21 thought we got where we are because the D i v i s i o n had 

22 requested the payment of t h e i r costs i n plugging, and 

23 there was no cost of plug provided, so t h a t ' s how we 

24 moved i t forward, so they would be able t o provide t h a t , 

25 and they should get a chance t o question t h a t . I thought 
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1 we set t h a t out l a s t time. So I don't know i f we're now 

2 going t o change t h a t concept of what we d i d l a s t time, i f 

3 they're allowed t o question the costs. I don't know what 

4 other mechanism there i s . Maybe Mr. Swazo can address 

5 t h a t . What mechanism i s there f o r them t o challenge the 

6 costs? How would they do that? 

7 MR. SWAZO: I would even go so f a r as t o 

8 suggest t h a t they could -- I mean, l i k e I said, the cost 

9 r e a l l y has no bearing on whether or not they are i n 

10 v i o l a t i o n of the Commission's order. I t ' s c l e a r t h a t 

11 they are i n v i o l a t i o n of the Commission's order. 

12 I would go so f a r as t o even suggest t h a t even 

13 i f they had a g o o d - f a i t h basis -- or even t o make a 

14 good-faith e f f o r t t o reimburse the OCD f o r i t s plugging 

15 costs, then they could go ahead and even meet w i t h OCD 

16 representatives once the Commission issues an order, and, 

17 perhaps, we can come t o some type of r e s o l u t i o n . You 

18 know, once they have -- once they f e e l t h a t they have 

19 s a t i s f i e d the Commission's order, they can go ahead and 

20 f i l e a motion, they can have the hearing or not, and i t 

21 can be addressed at t h a t time. 

22 CHAIRMAN FESMIRE: Mr. Swazo, I see your 

23 p o i n t , and I understand what you're arguing here, but 

24 don't you t h i n k i t would be b e t t e r -- I t h i n k we have t o 

25 go under the premise t h a t i f C&D Management complies w i t h 

PAUL BACA PROFESSIONAL COURT REPORTERS 
57f6c834-2de9-4c66-a8c8-5ac85ed01b7e 



Page 18 

1 the order, t h a t they w i l l be able t o come back i n t o 

2 operatorship i n good standing, as long as they comply 

3 w i t h everything, i n c l u d i n g the reimbursement of the 

4 costs. But don't you t h i n k i t would be b e t t e r t o 

5 e s t a b l i s h what those costs are now, wh i l e the memories 

6 are f r e s h and the witnesses are a v a i l a b l e , r a t h e r than at 

7 some p o i n t i n the f u t u r e when t h a t may not be true? 

8 MR. SWAZO: I t h i n k the costs are 

9 established i n the invoices, and the invoices have been 

10 provided t o Mr. P a d i l l a . We've been going through t h i s 

11 f o r several years now, and we can't even get Mr. Kaiser 

12 t o f i l e c o r r e c t C-115s. As of t h i s date, he s t i l l has 

13 not f i l e d C-115s. We've had -- how many hearings have we 

14 had? Two hearings, not i n c l u d i n g the one from l a s t year. 

15 This case has been dragging on f o r two years. He s t i l l 

16 hasn't f i l e d h i s C-115s. He hasn't complied w i t h the 

17 Commission's order. I r e a l l y doubt t h a t he's even going 

18 t o make any kin d of g o o d - f a i t h e f f o r t t o reimburse the 

19 s t a t e f o r the plugging costs t h a t the s t a t e paid t o plug 

20 these w e l l s . I j u s t t h i n k t h a t having an a d d i t i o n a l 

21 hearing i s unnecessary under the r u l e , and I t h i n k i t ' s 

22 going t o end up being a waste of time. 

23 CHAIRMAN FESMIRE: The danger i s -- I 

24 t h i n k the evidence was p r e t t y -- you know, the Commission 

25 hasn't r u l e d on t h i s yet. But the evidence was p r e t t y 
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1 c l e a r t h a t he v i o l a t e d and probably should be under a 5.9 

2 order. But t h a t having been said, what i s the danger t o 

3 the s t a t e of w a i t i n g another month u n t i l he can examine 

.4 the invoices and present evidence on those t h a t he t h i n k s 

5 are, perhaps, not applicable? 

6 MR. SWAZO: I j u s t t h i n k t h a t i t ' s going 

7 t o end up being a waste of time. There's going t o be 

8 increased costs, expenses. These things are not cheap. 

9 These hearings are not cheap. I t ' s not necessary under 
10 the r u l e . 

11 CHAIRMAN FESMIRE: We would also be 

12 s e t t i n g a precedent t h a t we would have t o e s t a b l i s h the 

13 costs of the sta t e i n every one of these hearings, 

14 wouldn't we? 

15 MR. SWAZO: That's t r u e . 

16 COMMISSIONER OLSON: I guess I k i n d of 

17 s t i l l come back t o the problem t h a t s t a r t e d t h i s . The 

18 D i v i s i o n asked f o r us t o issue an order t h a t d i r e c t e d 

19 them t o pay the costs. So without having some mechanism 

20 f o r them t o be able t o challenge the D i v i s i o n costs, I 

21 don't -- I guess i t ' s a procedural t h i n g . I'm not q u i t e 

22 sure how th a t ' s done. I'm going based upon what the -- I 

23 t h i n k what we acted on was on what the D i v i s i o n had asked 

24 of us, so we were j u s t asking f o r a d d i t i o n a l i n f o r m a t i o n 

25 at that p o i n t . I'm not q u i t e sure how t o resolve t h a t . 
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1 I don't know i f our counsel has got any i n p u t . 

2 MR. SMITH: Could I ask a couple of 

3 questions? 

4 CHAIRMAN FESMIRE!: Ask B i l l . 

5 Mr. P a d i l l a , could your c l i e n t be ready by the 

6 next regularly-scheduled Commission meeting? 

7 MR. PADILLA: He's going t o have t o be. 

8 CHAIRMAN FESMIRE: When i s i t ? 

9 MS. DAVIDSON: November 4th. 

10 MR. SWAZO: I'm not sure -- I may be on 

11 vacation November 4th. I ' l l have t o check my calendar. 

12 MR. PADILLA: Then we'd re q u i r e Mr. Swazo 

13 t o be here. He could ask f o r a continuance and I'd grant 

14 i t . 

15 CHAIRMAN FESMIRE: Mr. Swazo, i s there 

16 anybody else i n your o f f i c e t h a t could handle that? 

17 MR. SWAZO: I ' l l have t o check. I was 

18 planning on t a k i n g the Veteran's Day and the two 

19 preceding days, and I don't know i f one of those days i s 

2 0 November 4th. 

21 COMMISSIONER OLSON: Mr. Swazo, I guess 

22 l e t me t r y and c l a r i f y something. This i s what I was 

23 t r y i n g t o get at before, as w e l l . Are you saying t h a t 

24 what you r e a l l y need t o do at t h i s p o i n t , i n the context 

25 of the hearing we've j u s t had, i s t h a t the Commission 
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1 needs t o issue a 5.9 order, and you can't go forward on 

2 reimbursement u n t i l there's a procedural a c t i o n t h a t ' s 

3 then taken by the ap p l i c a n t t o s a t i s f y -- r i g h t now we're 

4 j u s t l o o k i n g a t , i s there a 5.9 order and should costs be 

5 reimbursed? That's why -- i t ' s a procedural issue here. 

6 Maybe you can t r y t o c l a r i f y t h a t . 

7 MR. SWAZO: I apologize f o r the confusion. 

8 I t h i n k i t ' s apparent t h a t I was the source of the 

9 confusion at the l a s t hearing. Yes. What I'm simply 

10 asking i s the Commission t o issue an order f i n d i n g C&D 

11 Management i n noncompliance. Procedurally, once t h a t 

12 happens, the burden then becomes C&D Management's t o f i l e 

13 a motion i n d i c a t i n g t h a t they have s a t i s f i e d the 

14 requirements of the c o r r e c t i v e a c t i o n . 

15 COMMISSIONER OLSON: When they f i l e t h a t , 

16 i s t h a t the procedural mechanism under the r u l e s f o r 

17 challenging costs associated w i t h the plugging? Where do 

18 they get t o challenge that? 

19 MR. SWAZO: I t could be, yes. I mean, 

20 t h i s i s not -- procedurally, t h i s i s not where i t would 

21 happen. I t would happen at t h a t p o i n t . 

22 COMMISSIONER OLSON: I guess t h a t ' s my 

23 concern, i s t h a t they do have a procedure t o be able t o 

24 challenge costs. Admittedly, I don't know t h a t I want t o 

2 5 have more hearings, because we've had a l o t on t h i s 
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1 already. They do have a r i g h t , though, t o challenge 

2 these costs and, i f necessary, p o t e n t i a l l y have a hearing 

3 on i t . How we do t h a t , I t h i n k , i s what you need t o help 

4 c l a r i f y f o r us. 

5 MR. SWAZO: That would be t h e i r 

6 o p p o r t u n i t y t o challenge the costs. 

7 CHAIRMAN FESMIRE: At t h a t p o i n t i n the 

8 future? 

9 MR. SWAZO: Yes. So they would have -- I 

10 mean, t h a t would be t h e i r o p t i o n t o challenge the costs. j 

11 COMMISSIONER OLSON: So l e t me ask another | 

12 question. Would the 5.9 order s t i l l d i r e c t them t o j 

13 pay -- t h a t was what you requested at the l a s t hearing, 

14 i s t h a t they be d i r e c t e d t o pay the reasonable costs of 

15 the plugging of those w e l l s . 

16 MR. SWAZO: Again, I apologize f o r the j 

17 confusion. I wasn't asking the Commission t o issue an 

18 order r e q u i r i n g them t o pay the costs. I may have -- I 

19 misspoke on t h a t . What I'm simply suggesting i s once the 

20 Rule 5.9 order has been issued, I'm suggesting t h a t C&D 

21 Management could s a t i s f y the requirements of the order by 

22 reimbursing the OCD f o r the plugging costs. 

23 CHAIRMAN FESMIRE: That's one of several 

24 conditions t h a t would have t o be met; r i g h t ? 

25 MR. SWAZO: Yes. I n order t o comply 

1 
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1 w i t h -- s a t i s f y the order t h a t the Commission issued, 

2 t h a t ' s how I'm suggesting t h a t they can do i t , i s by 

3 reimbursing the s t a t e f o r plugging costs t h a t OCD paid on 

4 behalf of C&D Management i n order f o r them t o -- j u s t 

5 reimburse the plugging costs. 

6 CHAIRMAN FESMIRE: I'm, s o r t of, of the 

7 opinion t h a t the f i n a l order needs t o include those costs 

8 and t h e i r a t t e s t t o those costs. I see your p o i n t t h a t 

9 we need a 5.9 order, and there are c e r t a i n t h i n g s t h a t 

10 between now and the next hearing date t h a t they might 

11 request without a 5.9 order. 

12 I t h i n k , perhaps, the way t o do i t i s t o go 

13 ahead and grant the continuance, and at the same time, 

14 request the OCD not t o approve any pending a p p l i c a t i o n s 

15 from C&D f o r a d d i t i o n a l w e l l s pending the outcome of the 

16 hearing. 

17 COMMISSIONER BAILEY: I would c e r t a i n l y 

18 agree w i t h t h a t . 
19 COMMISSIONER OLSON: I don't have a 

20 problem w i t h t h a t . 

21 CHAIRMAN FESMIRE: Counsel Smith, i s t h a t 

22 kosher? Perhaps we need some d e l i b e r a t i o n on t h i s case. 

2 3 MR. SMITH: Yes. 

24 CHAIRMAN FESMIRE: At t h i s time counsel 

25 has requested that we go into executive session. He \ 
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1 estimates the time t o be about f i v e minutes t o discuss 

2 the de c i s i o n of t h i s case. 

3 (The Commission went i n t o executive session.) 

4 CHAIRMAN FESMIRE: Let's go back on the 

5 record. The record should r e f l e c t t h a t the O i l 

6 Conservation Commission has come out of executive 

7 session. During the executive session they considered 

8 Case Number 14055, i n c l u d i n g the motion f o r a 

9 continuance. 

10 The Commission has decided t o deny the motion 

11 f o r continuance. We have reached a d e c i s i o n i n the case. 

12 We've d i r e c t e d counsel t o begin, d r a f t i n g an order t h a t 

13 r e f l e c t s the Commission's decisi o n . We are also 

14 d i r e c t i n g the attorneys t o d r a f t proposed f i n d i n g s and 

15 conclusions and order language and submit i t t o counsel 

16 two weeks from today by the close of business. 

17 Ernie, does t h a t give you time t o get your 

18 s t u f f --

19 MR. PADILLA: Yes. 

20 CHAIRMAN FESMIRE: The order w i l l 

21 include -- the orders w i l l include a p r o v i s i o n t h a t C&D 

22 pay the reasonable costs i n c u r r e d i n plugging the w e l l s , 

23 and that we w i l l proceed under Rule 5.9. The Commission 

24 w i l l issue two orders: One denying the motion, the other 

25 one complying w i t h the requirements of Rule 5.9 
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1 MR. PADILLA: Let me c l a r i f y , i f I may. 

2 You now have decided we're done w i t h t h i s hearing? I s 

3 t h a t 

4 CHAIRMAN FESMIRE: Yes, we're done w i t h 

5 t h i s hearing. I f , at some p o i n t , your c l i e n t has been 

6 able t o reimburse OCD f o r the costs of plugging, they can 

7 request a hearing under 5.9 t o make t h a t determination 

8 and t o , at t h a t p o i n t , a t t e s t any costs. 

9 MR. PADILLA: Now, the order w i l l r e f l e c t j 

10 reasonable costs, so i t ' s not going t o co n t a i n the f u l l j 

11 amount of the invoices as they c u r r e n t l y stand? 

12 CHAIRMAN FESMIRE: That's c o r r e c t . 

13 COMMISSIONER OLSON: Yeah. They were 

14 looking at what the costs of plugging are, so not 

15 s p e c i f y i n g the amount, the reasonable costs of plugging. 

16 CHAIRMAN FESMIRE: Okay. And the order 

17 w i l l include payment of the costs of plugging. I s t h a t 

18 clear? 

19 MR. PADILLA: I t ' s c l e a r , but I'm confused 

20 about the mechanism f o r how we can get t o challenge those 

21 w e l l costs. I n other words, how we obt a i n through some 

22 formal procedure, e i t h e r subpoena records or -- i n other 

23 words, we may have t o go outside the Commission j u s t i n 

24. order t o get these w e l l costs. 

25 CHAIRMAN FESMIRE: Rule 5.9 sets out the 

'i 
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1 procedure where t h a t -- a way by which t h a t can be 

2 accomplished. Once you have complied -- under D(3), "An 

3 operator who completes the c o r r e c t i v e a c t i o n the order 

4 re q u i r e s , may f i l e a motion w i t h the order's issuer t o 

5 declare the order i s s a t i s f i e d . The D i v i s i o n or 

6 Commission, as ap p l i c a b l e , may grant the motion without 

7 hearing or may set the matter f o r hearing." 

8 MR. PADILLA: I understand the r u l i n g . 

9 I'm j u s t -- I'm sure w e ' l l work i t out e i t h e r through a 

10 motion or some other way. 

11 CHAIRMAN FESMIRE: Anything f u r t h e r i n 

12 Case Number 14055? Mr. Swazo? 

13 MR. SWAZO: Yes, I have some questions. I 

14 neglected t o p o i n t out t h a t there was p r i o r Commission 

15 precedent w i t h the same exact issue. My recommendation 

16 i s t h a t we use a c t u a l costs, because t h a t ' s what the 

17 Commission issued i n the order. And I a c t u a l l y attached 

18 the p r i o r precedent t o the response i n o p p o s i t i o n . So 

19 I ' l l d r a f t the order denying the motion f o r continuance. 

20 CHAIRMAN FESMIRE: You w i l l d r a f t a 

21 version. Mr. P a d i l l a w i l l have the same o p p o r t u n i t y t o 

22 d r a f t an order t h a t complies w i t h the Commission's 

23 decisi o n . Mr. Smith w i l l then compile those f o r 

24 pre s e n t a t i o n t o the Commission. 

2 5 MR. SWAZO: I s there a deadline? The 
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1 reason I'm asking i s because I'm going t o be out of the 

2 o f f i c e f o r a week s t a r t i n g tomorrow. 

3 CHAIRMAN FESMIRE: How long w i l l i t take 

4 you t o do t h i s ? 

5 MR. SWAZO: I pla n t o do i t immediately. 

6 CHAIRMAN FESMIRE: We're asking f o r two 

7 weeks from today, the deadline. 

8 MR. SWAZO: That's f o r the proposed order 

9 denying t h e i r motion t o continue? 

10 CHAIRMAN FESMIRE: That's c o r r e c t . 

11 COMMISSIONER BAILEY: No. 

12 MR. SMITH: I t ' s f o r both orders and 

13 f i n d i n g s and conclusions. 

14 CHAIRMAN FESMIRE: That's f o r both orders 

15 and the f i n d i n g s and conclusions. 

16 MR. SWAZO: Okay. You had i n d i c a t e d t h a t 

17 you were denying the motion t o continue --

18 CHAIRMAN FESMIRE: We're denying the 

19 motion f o r continuance. 

20 MR. SWAZO: -- g r a n t i n g the 5.9 motion. 

21 CHAIRMAN FESMIRE: We're g r a n t i n g the 5.9 

22 motion. Those are the two d i f f e r e n t orders. 

23 MR. SWAZO: I d i d ask f o r , a t the 

24 conclusion of the l a s t hearing, f o r a plugging order 

25 pursuant t o 70-2-14(B) t o plug a l l of C&D's wells f o r 
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1 t h e i r noncompliance w i t h r e p o r t i n g requirements. I'm 

2 going t o submit f i n d i n g s of f a c t and conclusions of law 

3 on tha t p o i n t . I want t o make i t c l e a r t h a t I'm s t i l l 

4 pursuing t h a t , and I haven't abandoned t h a t . 

5 MR. SMITH: You haven't made a d e c i s i o n on 

6 t h a t . 

7 CHAIRMAN FESMIRE: We s t i l l have a l i t t l e 

8 b i t of d e l i b e r a t i o n to do on t h a t . We w i l l handle t h a t 

9 at the end of today's meeting. We w i l l f i n i s h t h a t 

10 d e l i b e r a t i o n . I wasn't aware t h a t we had an issue 

11 hanging. 

12 Mr. P a d i l l a , you understand t h a t you, too, 

13 have the same o p p o r t u n i t i e s when you d r a f t --

14 MR. PADILLA: Let me make sure I 

15 understand. An order denying the motion f o r continuance, 

16 and an order g r a n t i n g the 5.9? 

17 CHAIRMAN FESMIRE: An order compliant w i t h 

18 5.9. 

19 MR. PADILLA: And requested f i n d i n g s of 

20 f a c t s and conclusions? 

21 CHAIRMAN FESMIRE: Yes. By the close of 

22 business two weeks from today. 

23 Mr. Swazo, you're capable of complying w i t h 

24 t h a t , are you not? 

2 5 MR. SWAZO: Yes. 
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CHAIRMAN FESMIRE: Now, i s there anything 

2 f u r t h e r i n 14055? 

3 MR. SWAZO: No, s i r . 

4 CHAIRMAN FESMIRE: The next case before 

5 the Commission i s 14041, the a p p l i c a t i o n of New Mexico 

6 O i l Conservation D i v i s i o n f o r a compliance order against 

7 Marks and Garner Production, L t d . , and request f o r 

8 determination of noncompliance w i t h OCD Rule 19.15.5.9 

9 NMAC f o r a v i o l a t i o n of an order r e q u i r i n g c o r r e c t i v e 

10 a c t i o n . Are the attorneys present? 

11 The Chair has granted a motion f o r a 

12 continuance, and i t w i l l be continued t o the next 

13 regularly-scheduled meeting of the New Mexico O i l 

14 Conservation Commission, which I understand i s November 

15 4th. 

16 The next case before the Commission i s Case 

17 Number 14134, the a p p l i c a t i o n of the Board of County 

18 Commissioners of Rio Ar r i b a County f o r c a n c e l l a t i o n or 

19 suspension of a p p l i c a t i o n s f o r permits t o d r i l l APDs 

20 f i l e d by Approach Operating, LLC, i n Rio A r r i b a County, 

21 New Mexico. That case i s consolidated w i t h Case Number 

22 14141, the a p p l i c a t i o n of Approach Operating, LLC, f o r 

23 approval of s i x a p p l i c a t i o n s f o r permits t o d r i l l , Rio 

24 Arr i b a County, New Mexico, and Case Number 142 78, the 

25 a p p l i c a t i o n of Approach Operating, LLC, f o r approval of 
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REPORTER'S CERTIFICATE 

I , JACQUELINE R. LUJAN, New Mexico CCR #91, DO 

HEREBY CERTIFY t h a t on October 7, 2 009, proceedings i n 

the above captioned case were taken before me and t h a t I 

d i d r e p o r t i n stenographic shorthand the proceedings set 

f o r t h h erein, and the foregoing pages are a t r u e and 

cor r e c t t r a n s c r i p t i o n t o the best of my a b i l i t y . 

I FURTHER CERTIFY t h a t I am n e i t h e r employed by 

nor r e l a t e d t o nor contracted w i t h any of the p a r t i e s or 

attorneys i n t h i s case and t h a t I have no i n t e r e s t 

whatsoever i n the f i n a l d i s p o s i t i o n of t h i s case i n any 

court. 

WITNESS MY HAND t h i s 21st day of October, 2009. 

L nf 
Jacqueli 
Expires: 
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