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WHEREUPON, the f o l l o w i n g proceedings were had a t 

10:06 a.m.: 

CHAIRMAN LEMAY: Okay, we s h a l l continue by 

c a l l i n g Case 11,856, which i s the A p p l i c a t i o n of B u r l i n g t o n 

Resources t o amend the New Mexico O i l Conservation D i v i s i o n 

Rule 1105-C t o expand and extend the c o n f i d e n t i a l i t y 

p r o v i s i o n of said r u l e . 

I ' d l i k e t o c a l l a t t h i s time f o r appearances i n 

Case 11,856. 

MR. KELLAHIN: Mr. Chairman, members of the 

Commission, I'm Tom K e l l a h i n of the Santa Fe law f i r m of 

K e l l a h i n and K e l l a h i n , appearing on behalf of B u r l i n g t o n 

Resources O i l and Gas Company. 

CHAIRMAN LEMAY: How many witnesses do we have? 

MR. KELLAHIN: I have one witness t o be sworn. 

MR. GALLEGOS: Mr. Chairman, my name i s Gene 

Gallegos, and w i t h me i s Jason Doughty. We're appearing i n 

behalf of Cinco General Partnership and i n behalf of what 

we g e n e r a l l y r e f e r t o as the GLA-66 Group. I t ' s 61 

i n t e r e s t owners i n a 2480-acre lease o f f s e t t i n g c u r r e n t 

e x p l o r a t i o n a c t i v i t i e s of B u r l i n g t o n , and our prehearing 

statement i n behalf of Johnson, et a l . , l i s t s a l l of those 

p a r t i e s . 

We w i l l not c a l l a witness. I i n t e n d t o j u s t 

o f f e r a statement and comments. 
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CHAIRMAN LEMAY: Thank you, Mr. Gallegos. 

Any other witnesses who w i l l g ive testimony i n 

the case? 

I f not, w i l l the one B u r l i n g t o n witness stand and 

r a i s e your r i g h t hand? 

(Thereupon, the witness was sworn.) 

CHAIRMAN' LEMAY: Thank you. 

Mr. Kellahin? 

MR. KELLAHIN: Thank you, Mr. Chairman. 

Mr. Chairman, members of the Commission, I've 

handed out the B u r l i n g t o n e x h i b i t package. I t ' s t o be 

marked as B u r l i n g t o n E x h i b i t 1. I t i s a green binder t h a t 

contains the various displays and i n f o r m a t i o n t h a t Mr. Alan 

Alexander and I w i l l discuss w i t h you. 

I've also c i r c u l a t e d a one-page handout t h a t 

represents the cu r r e n t r u l e , and below t h a t i s d u p l i c a t e d 

the suggested proposed r u l e . 

By way of background and i n f o r m a t i o n , B u r l i n g t o n 

has f i l e d t h i s request as an op p o r t u n i t y f o r the Commission 

t o consider, discuss and determine what, i f any, p o l i c y 

decisions or r u l e s and guidance t h a t you want t o giv e the 

i n d u s t r y concerning what I ' l l g e n e r a l l y c h a r a c t e r i z e as 

tra d e secrets. 

I n the l a s t few years there has been s u b s t a n t i a l 

debate, some of i t coming before your Examiners, d e a l i n g 
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w i t h the p r o p r i e t a r y nature of geophysical data. Thus f a r , 

those disputes and t h a t debate has been resolved on a case-

by-case basis. 

I n a d d i t i o n , there continues t o be a d i s c u s s i o n 

and debate i n the i n d u s t r y as t o what amount of t r a d e 

secrets an operator has t h a t he needs t o d i s c l o s e t o the 

r e g u l a t o r s i n order f o r you t o perform your f u n c t i o n s . 

I n a d d i t i o n , you need t o recognize, as I know you 

do, t h a t h i s t o r i c a l l y the a c q u i s i t i o n of l o g data by an 

operator, p a r t i c u l a r l y i n the exercise of e x p l o r a t i o n 

a c t i v i t y , i s a h i g h l y valuable asset. That asset has been 

p r o t e c t e d by the r e g u l a t o r s f o r a c e r t a i n l i m i t e d p e r i o d of 

time under various c o n f i d e n t i a l i t y r u l e s . 

Mr. Alexander and I w i l l review w i t h you the 

c o n f i d e n t i a l i t y r u l e s of the BLM and a l l of the other o i l 

and gas operating states i n the southwest. You w i l l f i n d 

t h a t the D i v i s i o n c o n f i d e n t i a l i t y r u l e t h a t you have i s the 

most conservative c o n f i d e n t i a l i t y r u l e i n the Southwest. 

The purpose of our A p p l i c a t i o n i s t o ask you t o 

consider whether or not you want t o adopt any r u l e s , 

r e g u l a t i o n s or g u i d e l i n e s w i t h regards t o geophysical data. 

You may choose not t o do so. You need t o know, as we know, 

t h a t the next two cases on your Commission docket, the 

Fasken and Mewbourne case and the Gillespie-Crow, a l l 

i n v o l v e s i g n i f i c a n t issues w i t h seismic data. 
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You may f i n d t h a t the time has come t h a t you need 

t o guide us a l l i n how t h a t i n f o r m a t i o n i s t o be handled 

through the r e g u l a t o r s . You may decide i t ' s b e t t e r handled 

on a case-by-case basis. But t h i s case i s an o p p o r t u n i t y 

t o make t h a t examination. 

Separate and apart from t h a t issue i s the issue 

of whether or not the i n f o r m a t i o n reported t o you on the 

completion r e p o r t , the D i v i s i o n Form C-105, and the 

requirement t o f i l e accompanying log i n f o r m a t i o n , which the 

cu r r e n t r u l e allows t o be held c o n f i d e n t i a l i f requested — 

i t ' s not automatic — i f requested, should be extended 

beyond the cu r r e n t 9 0-day period. 

And so t h a t you have the e x i s t i n g r u l e i n f r o n t 

of you, I have reproduced the only c o n f i d e n t i a l i t y r u l e we 

have, contained i n Rule 1105, and i t ' s found i n the t h i r d 

subsection; i t ' s 1105.C. That i s the f u l l e x t ent of your 

c u r r e n t r u l e . 

The proposed r u l e t h a t we are suggesting f o r 

c o n s i d e r a t i o n i s simply paraphrased out of the BLM 

c o n f i d e n t i a l i t y r u l e . You may f i n d t h a t i t i s u s e f u l , you 

may f i n d t h a t i t i s not. But i t was simply an o p p o r t u n i t y 

f o r us t o provide you w i t h some language and a chance t o 

have t h i s discussion and exchange, and f o r you t o determine 

t o what extent you want t o modify i t , or whether y o u ' l l 

keep your c u r r e n t r u l e and r e t a i n the 9 0-day 
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c o n f i d e n t i a l i t y , or grant our A p p l i c a t i o n , which we 

consider t o be appropriate t o add a d d i t i o n a l extensions 

onto t h a t 90-day period . 

And w i t h your permission, I ' l l have Mr. 

Alexander, w i t h my assistance, go through the e x h i b i t book 

w i t h you so t h a t you can see the extent of what we've 

discovered, and you can ask him and me and anyone el s e , i f 

you d e s i r e , questions so t h a t you can be informed on t h i s 

t o p i c . 

So t h a t ' s our purpose and o b j e c t i v e , Mr. 

Chairman. 

CHAIRMAN LEMAY: Thank you, Mr. K e l l a h i n . You 

may proceed. 

ALAN ALEXANDER, 

the witness h e r e i n , a f t e r having been f i r s t duly sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION 

BY MR. KELLAHIN: 

Q. Mr. Alexander, f o r the record would you please 

s t a t e your name and occupation? 

A. Yes, my name i s Alan Alexander. I'm c u r r e n t l y 

employed w i t h B u r l i n g t o n Resources O i l and Gas Company i n 

Farmington, New Mexico, as a senior land advisor. 

Q. On p r i o r occasions have you t e s t i f i e d before the 

Commission as an expert i n petroleum land matters? 

STEVEN T. BRENNER, CCR 
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A. Yes, s i r , I have. 

Q. As p a r t of your d u t i e s and r e s p o n s i b i l i t i e s , do 

you have occasion t o become f a m i l i a r w i t h the va r i o u s 

r e p o r t i n g and f i l i n g requirements of the O i l Conservation 

D i v i s i o n ? 

A. Yes, s i r . 

Q. I n a d d i t i o n , w i t h i n the c a p a c i t i e s of your 

employment, are you f a m i l i a r w i t h the f i l i n g and r e p o r t i n g 

requirements of the Bureau of Land Management w i t h i n the 

State of New Mexico? 

A. I'm gen e r a l l y f a m i l i a r w i t h them, yes, s i r . 

Q. As p a r t of your p r e p a r a t i o n f o r today's hearing, 

have you also made a search of the c o n f i d e n t i a l i t y r u l e s of 

the v arious other states t h a t have c o n f i d e n t i a l i t y r u l e s 

concerning the p r o p r i e t a r y nature of l o g data f i l e d w i t h 

the v arious regulators? 

A. Yes, s i r , I have. 

Q. As p a r t of your pr e p a r a t i o n , have you prepared a 

h y p o t h e t i c a l example t o demonstrate t o the Commission the 

kinds of issues you're concerned about i n terms of the 

p r o p r i e t a r y nature of the data we're about t o discuss? 

A. I have. 

MR. KELLAHIN: We tender Mr. Alexander as an 

expert witness. 

CHAIRMAN LEMAY: His q u a l i f i c a t i o n s are 

STEVEN T. BRENNER, CCR 
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acceptable. 

Q. (By Mr. Ke l l a h i n ) So t h a t we're — both 

understand how you define the term, Mr. Alexander, does the 

o i l and gas i n d u s t r y r e l y upon trade secrets f o r 

e x p l o r a t i o n of o i l and gas i n New Mexico? 

A. Yes, we do. 

Q. When we t a l k about trade secrets, what categories 

of data and in f o r m a t i o n are we de s c r i b i n g by t h a t term? 

A. Well, among others we're d e s c r i b i n g a 

geophysical/geological, land c o n t r a c t s , e l e c t r i c logs, mud 

logs, d r i l l - s t e m t e s t s , a l l kinds of other w i r e l i n e logs. 

Those are t o name a few of the i n f o r m a t i o n t h a t we depend 

upon h e a v i l y t o conduct our business. 

Q. Based upon your research and experience, do the 

governmental r e g u l a t o r s c u r r e n t l y recognize the need f o r 

ma i n t a i n i n g the c o n f i d e n t i a l i t y of t h i s type of tr a d e 

secret? 

A. Yes, they do. 

Q. As p a r t of your research, can you i d e n t i f y f o r us 

ge n e r a l l y the range of type of i n f o r m a t i o n t h a t ' s h e l d 

conf i d e n t i a l ? 

A. They would be the range and types of the 

in f o r m a t i o n t h a t I j u s t spoke about. They range a l l the 

way from p r o p r i e t a r y i n f o r m a t i o n t h a t a company normally 

c o l l e c t s f o r i t s e l f , t h a t the Commission does not r e q u i r e 

STEVEN T. BRENNER, CCR 
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be d i s t r i b u t e d t o them nor the other r e g u l a t o r y agencies, 

such as g e o l o g i c a l and geophysical types of work. They 

range a l l the way from in-house p r o p r i e t a r y data t o 

p r o p r i e t a r y data t h a t the D i v i s i o n does request, and other 

r e g u l a t o r s request, which g e n e r a l l y includes e l e c t r i c logs, 

w i r e l i n e logs and d r i l l stem t e s t s . 

Q. Let's assume an operator i n the State of New 

Mexico i s e x p l o r i n g — i t 1 s not a development prospect — 

he's e x p l o r i n g , develops geophysical data, 3-D seismic 

i n f o r m a t i o n , d r i l l s an e x p l o r a t i o n w e l l and develops the 

s u i t e of logs from t h a t w e l l , and, i n f a c t , i t ' s discovered 

t o produce gas. 

Having a l l t h a t data and a l l t h a t i n f o r m a t i o n , 

what types of f i l i n g s are you r e q u i r e d , i f you're t h a t 

operator i n New Mexico, concerning t h a t information? 

A. C u r r e n t l y the r u l e , as I understand i t , r e q u i r e s 

us t o f i l e e l e c t r i c logs, d r i l l stem t e s t s and w i r e l i n e 

logs i n general, and other s p e c i a l t e s t s t h a t are not 

d e f i n e d i n the r u l e per se, but i t does say other s p e c i a l 

t e s t s , and we're re q u i r e d t o f i l e t h a t along w i t h the C-105 

completion r e p o r t . 

Q. A l l r i g h t , l e t ' s s t a r t w i t h the h y p o t h e t i c a l of 

the e x p l o r i n g operator f i l i n g an a p p l i c a t i o n f o r a permit 

t o d r i l l on f e d e r a l lands i n the State of New Mexico. With 

t h a t f i l i n g , what p r o p r i e t a r y i n f o r m a t i o n must he d i s c l o s e , 
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or what i n f o r m a t i o n having been f i l e d can he keep secret or 

c o n f i d e n t i a l under the BLM rules? 

A. The data t h a t i s disclosed t o the BLM, a l l of 

t h a t data, i n c l u d i n g any data t h a t an operator might wish 

t o share w i t h t h a t r e g u l a t o r y agency, other than the 

re q u i r e d data, such as possibly geophysical or g e o l o g i c a l 

data, i s a l l -- can a l l — and upon request of the operator 

a l l of t h a t can be kept c o n f i d e n t i a l f o r a one-year p e r i o d 

w i t h the o p p o r t u n i t y t o ask f o r and receive an a d d i t i o n a l 

one-year p e r i o d . 

Q. Under the c u r r e n t D i v i s i o n Rules, i s t he 

c o n f i d e n t i a l i t y of the a p p l i c a t i o n f o r permit t o d r i l l and 

accompanying data held c o n f i d e n t i a l ? 

A. Would you repeat t h a t f o r me, please? 

Q. Yes, s i r . I f you're not on f e d e r a l lands and you 

f i l e an APD under the D i v i s i o n Rules on e i t h e r s t a t e or fee 

lands — and i t ' s the C-101, the A p p l i c a t i o n f o r Permit t o 

D r i l l — can any of t h a t data, once ap p l i e d t o those 

r e g u l a t o r s , be held c o n f i d e n t i a l ? 

A. Certai n of the data can under the 90-day 

p r o v i s i o n can be held c o n f i d e n t i a l f o r a 90-day — very 

l i m i t e d 90-day period. 

Q. As t o the APD? 

A. As t o — You're asking me i f we f i l e an APD — I 

t h i n k I might be s t i l l r e a l l y confused about your question. 

STEVEN T. BRENNER, CCR 
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You're asking i f we d r i l l a w e l l on — 

Q. I'm not on the completion r e p o r t s — 

A. Okay. 

Q. — a t t h i s p o i n t . 

I f you have an a p p l i c a t i o n f o r a permit t o d r i l l 

a t the BLM and you f i l e i t a t the BLM, i s t h a t i n f o r m a t i o n 

held c o n f i d e n t i a l by the BLM? 

A. Yes, i t i s . 

Q. I s t h a t same in f o r m a t i o n held c o n f i d e n t i a l by the 

OCD under t h e i r c u r r e n t rules? 

A. No, no, i t ' s not. 

Q. Okay. When you complete the w e l l and f i l e your 

completion r e p o r t , the C-105, can you hold t h a t i n f o r m a t i o n 

c o n f i d e n t i a l i f you f i l e i t w i t h the BLM? 

A. Yes, we can. 

Q. Can you keep t h a t i n f o r m a t i o n c o n f i d e n t i a l i f 

f i l e d w i t h the OCD? 

A. Let me back up t o one of the questions you j u s t 

asked me, can we keep i t c o n f i d e n t i a l w i t h the BLM? I f we 

request c o n f i d e n t i a l i t y from the BLM and the i n f o r m a t i o n 

comes from the s t a t e , we can keep t h a t c o n f i d e n t i a l . 

Q. A l l r i g h t . 

A. Your next question — 

Q. — was t h a t i f t h a t i n f o r m a t i o n i s f i l e d w i t h the 

D i v i s i o n using the Form C-105, plus the accompanying logs, 
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what p a r t of t h a t i n f o r m a t i o n , i f any, can be hel d 

c o n f i d e n t i a l , and f o r how long? 

A. The p a r t t h a t can be held c o n f i d e n t i a l , according 

t o the r u l e , i t says — The Rule C-105.C [ s i c ] says, "Form 

C-105 and accompanying attachments w i l l not be kept 

c o n f i d e n t i a l by the D i v i s i o n unless so requested i n w r i t i n g 

by t h e . . . " operator "...of the w e l l . Upon such request, 

the D i v i s i o n w i l l keep these data c o n f i d e n t i a l f o r 90 days 

from the date of completion of the w e l l , provided, however, 

t h a t the r e p o r t , l o g ( s ) , and other attached data may, when 

p e r t i n e n t , be introduced i n . . . " the p u b l i c record f o r 

hearing by "...the D i v i s i o n or i t s examiners or i n any 

co u r t of law, regardless of the request t h a t they be kept 

c o n f i d e n t i a l . " 

And the types of data r e f e r r e d t o i n C are spoken 

t o i n 1105.A., immediately above t h a t . 

Q. A l l r i g h t . What do you propose concerning a 

change of t h a t r u l e ? 

A. What we propose, we have given you i n the p r i n t e d 

format here, and gene r a l l y — You can read i t s p e c i f i c a l l y , 

but g e n e r a l l y what we are requesting are two areas. 

We do i n v i t e the Commission t o consider the area 

t h a t Mr. K e l l a h i n introduced t o you, the areas of 

g e o l o g i c a l and geophysical data t h a t are not s p e c i f i c a l l y 

mentioned i n the Commission Rules. However, I b e l i e v e the 
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Commission w i l l have t o deal w i t h t h i s issue, i f not today, 

a t a f u t u r e date. I t w i l l have t o be d e a l t w i t h , i n my 

opi n i o n . 

We are also asking f o r a m o d i f i c a t i o n of the 

cu r r e n t r u l e . The D i v i s i o n already allows an operator t o 

request c o n f i d e n t i a l i t y f o r a 90-day p e r i o d , so those 

procedures and t h a t f a c t are already i n place. We're not 

asking f o r the D i v i s i o n t o consider c o n f i d e n t i a l i t y r u l e as 

a new r u l e . That procedure i s already out t h e r e . 

What we're asking f o r i s an extension of the 

pe r i o d of time t h a t the Commission would keep the data 

conf i d e n t i a l . 

Q. When you look a t the end of the second paragraph, 

what are you proposing i n terms of the p e r i o d of 

c o n f i d e n t i a l i t y , and how would t h i s work? 

A. What we're proposing t o the D i v i s i o n i s t o simply 

b u i l d upon what they already have i n place. We considered 

what we would l i k e t o request, and we d i d not propose t o 

you t h a t we have an automatic c o n f i d e n t i a l i t y p e r i o d , nor 

t h a t you adopt a c o n f i d e n t i a l i t y p e riod f o r a f i x e d or a 

given l e n g t h of — period of time, l i k e most of the other 

s t a t e s have done, which a l l of those range from s i x months 

up t o f o u r years, which you can request c o n f i d e n t i a l i t y . 

Instead, we would l i k e t o b u i l d upon what you 

already have i n place and s t a r t w i t h the base 90-day 
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c o n f i d e n t i a l i t y p e r i o d . And then, upon request of the 

operator, then he can come forward and request i n any 

combination three a d d i t i o n a l 9 0-day periods. He could come 

forward and simply request one a d d i t i o n a l 90-day p e r i o d of 

c o n f i d e n t i a l i t y , which would give you b a s i c a l l y s i x months. 

He could request the second 90-day pe r i o d or the t h i r d 90-

day p e r i o d , which would, i n e f f e c t , give you a one-year 

c o n f i d e n t i a l i t y p e r i o d . 

We t h i n k t h i s i s a very f l e x i b l e approach. I t 

does not set i n place any f i x e d l ength of p e r i o d of time, 

and i t gives the D i v i s i o n d i s c r e t i o n upon the a d d i t i o n a l 

90-day extension periods. 

Q. Let me have you t u r n t o the e x h i b i t book, Mr. 

Alexander, and i f y o u ' l l t u r n behind E x h i b i t Tab 1, l e t ' s 

go t o the f o u r t h page, which i s page 2 of the A p p l i c a t i o n , 

and i f y o u ' l l look a t paragraph 5, l e t ' s take what you've 

j u s t s a i d about the D i v i s i o n ' s c o n f i d e n t i a l i t y r u l e and 

compare i t t o what the BLM provides f o r us i n 4 3 CFR 

(3162.8). 

I don't suggest t h a t you read t h i s , but describe 

o r a l l y what you're allowed t o do under the BLM r u l e s . 

A. Under the Bureau of Land Management's r u l e s , an 

operator can request and get a c o n f i d e n t i a l i t y p e r i o d of 12 

months, w i t h a possible a d d i t i o n a l 12-month extension 

p e r i o d f o r t h a t c o n f i d e n t i a l i t y . And i t also does 
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s p e c i f i c a l l y include such m a t e r i a l s as g e o l o g i c a l and 

geophysical data, as w e l l as w e l l logs, l i k e e l e c t r i c 

w i r e l i n e logs of a l l types of natures, d r i l l - s t e m t e s t s and 

other s p e c i a l t e s t s t h a t are performed on the w e l l . 

Q. Let's t u r n t o E x h i b i t Tab Number 2. Have you 

attempted t o contact the operators i n the San Juan Basin t o 

determine what, i f any, p o s i t i o n they took w i t h regards t o 

your proposal? 

A. Yes, s i r , I d i d . Back on May 15th of t h i s year I 

sent out a l e t t e r t o a l i s t of 51 operators t h a t we p u l l e d 

from the Blanco-Mesaverde Pool l i s t , which i s the l a r g e s t 

pool i n the Basin. 

Q. Why d i d you p u l l i t from the Mesaverde Pool 

operator l i s t ? 

A. Well, those are a l i s t of operators t h a t we deal 

w i t h and the r e s t of the operators i n the Basin deal w i t h 

too. They're very knowledgeable i n these areas, and I 

would expect i f I would have any p e r t i n e n t and meaningful 

comments t h a t I could derive them from t h i s group of 

people. 

I couldn't n o t i f y , you know, everybody i n the 

world, but I t h i n k t h i s i s a very v a l i d l i s t , and I t h i n k 

i f I were t o get back any feedback, then these people 

c e r t a i n l y would give t h a t feedback back t o me. 

Q. I n response t o your request f o r i n f o r m a t i o n and 
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comment on the proposal f o r extending the periods of 

c o n f i d e n t i a l i t y , what i f any comments d i d you receive? 

A. I received two w r i t t e n comments back, and I had 

telephone conversations w i t h other p a r t i e s . Marathon O i l 

and Gas Company d i d w r i t e us i n w r i t i n g , and they d i d have 

o b j e c t i o n s t o the way t h a t I had proposed the r u l e . 

I n i t i a l l y I had considered not l e t t i n g the r u l e 

address the operators down i n southeast New Mexico because 

I don't deal down th e r e , q u i t e f r a n k l y , and they may have 

other concerns t h a t I'm not aware of. I deal mostly up 

i n t o the northern p a r t of New Mexico. 

Marathon thought t h a t i f we had a change i n the 

r u l e s i t ought t o be statewide, and we agreed w i t h them. I 

s a i d , t h a t does not bother me a t a l l t o j u s t — t o address 

the r u l e statewide. And so i n our A p p l i c a t i o n we d i d 

change from our t h i n k i n g p r e v i o u s l y t h a t I have o u t l i n e d i n 

t h i s l e t t e r , and we have asked f o r the A p p l i c a t i o n t o 

include the r u l e , as a m o d i f i c a t i o n , statewide. 

I also d i d receive one other w r i t t e n comment from 

Mr. Tom Dugan, and he simply st a t e d t h a t he would be 

agreeable t o one a d d i t i o n a l 90-day extension, which would 

put you up t o s i x months of c o n f i d e n t i a l i t y . 

And those are the only w r i t t e n comments or v e r b a l 

comments t h a t I received t h a t had any s i g n i f i c a n t 

d i f f e r e n c e i n the way t h a t I proposed the m o d i f i c a t i o n of 
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the r u l e t o these 51 operators. 

Q. Let's t u r n t o E x h i b i t Tab Number 3 now, Mr. 

Alexander, and have you go through the summary you have 

t a b u l a t e d based upon your research of what other s t a t e s and 

r e g u l a t o r s provide i n terms of periods of c o n f i d e n t i a l i t y . 

A. We were, of course, very curious about the other 

s t a t e s surrounding New Mexico t h a t produce o i l and gas, and 

so I v i s i t e d w i t h the conservation agencies or our 

a t t o r n e y s t h a t work i n these various s t a t e s and requested 

from them the c o n f i d e n t i a l i t y periods t h a t the other s t a t e s 

do employ, so t h a t you would have a record of those you 

could a c t u a l l y — I a c t u a l l y reproduced the p e r t i n e n t p a r t 

of the r u l e s t h a t they had so t h a t you can see those r u l e s 

also. 

The l i s t i n g here i s simply a l p h a b e t i c a l l y s orted 

by the s t a t e or the r e g u l a t o r y agency, and we have looked 

a t , I t h i n k , a l l the surrounding s t a t e s i n the southwest 

p a r t of the country and how they approach c o n f i d e n t i a l i t y 

r u l e s . 

And i f you browse t h i s , you w i l l see t h a t a l l of 

the other s t a t e s — and I'm not t a l k i n g about New Mexico 

here, but I'm t a l k i n g about the other s t a t e s — t h e i r 

minimum c o n f i d e n t i a l i t y r u l e s i s s i x months. And i n some 

cases, i f you're d r i l l i n g an o ffshore w e l l i n Texas you can 

get up t o f o u r years — pardon me, f i v e years of 
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c o n f i d e n t i a l i t y f o r a w e l l t h a t ' s d r i l l e d i n the c o a s t a l 

waters. 

Most of the states are i n the six-months-to-one-

year, plus perhaps a one-year extension range. 

Q. Subsequent t o having the case docketed, have you 

received w r i t t e n communications from any other operators 

t h a t have commented on your proposal? 

A. No, s i r , I have not. 

MR. KELLAHIN: Okay. Mr. Chairman, I have — 

I've received a communication from Conoco t h a t I w i l l 

supply t o you. 

Q. (By Mr. K e l l a h i n ) Before we go i n t o the next 

s e c t i o n , e x h i b i t tab, Mr. Alexander, can you begin t o set 

the stage and the context over why operators such as your 

company need and want t o maintain a p e r i o d of 

c o n f i d e n t i a l i t y f o r t h i s data? 

A. Yes, s i r . I n the past we have been op e r a t i n g 

under the r u l e s f o r the 90-day c o n f i d e n t i a l i t y p e r i o d . 

However, we're f a c i n g a very new era i n t h i s Basin, and I 

have received agreement on t h a t concept from people t h a t 

operate down i n southeast New Mexico. 

Our basins have been producing f o r a number of 

years now, and they're a l l i n t h e i r secondary, you know, 

phase — not secondary operations, but they're i n t h e i r 

l a s t l i f e of many of these basins. And f o r the operators, 
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as w e l l as the State of New Mexico, as w e l l as the mineral 

owners i n the s t a t e , we need t o s t a r t developing other 

approaches t o production i n the State of New Mexico, one of 

those being e x p l o r a t o r y p r o j e c t s t h a t have not been 

undertaken i n the past. 

I n view of t h i s and i n l i g h t of t h a t , the 

technology t h a t ' s t o be employed i n the f u t u r e i s going t o 

be very t e c h n i c a l . I t ' s going t o be very time-consuming, 

i t ' s going t o be very expensive i n terms of c a p i t a l 

d o l l a r s . And we've become very w e l l aware of t h a t i n our 

e x p l o r a t i o n of the deeper gas up here i n the San Juan 

Basin. 

And t h a t i s the t h i n g , probably more than 

anything e l s e , t h a t has t r i g g e r e d us t o r e v i s i t these 

r u l e s , because we do have a changing c o n d i t i o n i n the 

operations f o r the s t a t e , going from t h i s p o i n t forward. 

Q. W i l l the extension of the c o n f i d e n t i a l i t y p e r i o d 

adversely a f f e c t , i n your opinion, the a b i l i t y of the 

D i v i s i o n t o r e g u l a t e the industry? 

A. No, s i r , not a t a l l . 

Q. That i n f o r m a t i o n i s s t i l l f i l e d and i s u s e f u l t o 

the r e g u l a t o r s f o r the execution of t h e i r o b l i g a t i o n s and 

d u t i e s under the O i l and Gas Act? 

A. Yes, we're not requesting a change — That i s the 

c u r r e n t way t h a t t h i n g s are done, and we are not requesting 
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a change i n t h a t . The r e g u l a t o r y agencies w i l l s t i l l have 

access t o a l l of the in f o r m a t i o n they need t o conduct t h e i r 

businesses. 

Q. I s there a need, i n your o p i n i o n , f o r an o f f s e t 

operator, who i s not the e x p l o r i n g operator — the o f f s e t 

operator t h a t ' s looking a t t h i s operation -- i s the r e a 

need f o r him t o have the e x p l o r i n g operator's l o g data i n 

order f o r the o f f s e t operator t o p r o t e c t h i s c o r r e l a t i v e 

r i g h t s i n t h a t p a r t i c u l a r pool? 

A. No, he can s t i l l p r o t e c t any r i g h t s t h a t he has, 

p a r t i c u l a r l y h i s c o r r e l a t i v e r i g h t s , w i t h o u t our 

p r o p r i e t a r y data. 

Q. Describe f o r us how t h a t might be accomplished 

w i t h o u t d i s c l o s i n g t o t h a t o f f s e t operator your l o g data on 

your w e l l . 

A. Well, I d i d prepare an e x h i b i t t h a t contains my 

thoughts on t h a t very p o i n t . 

Q. A l l r i g h t , l e t ' s t u r n t o t h a t . Let's get t o 

E x h i b i t 6 and l e t ' s go through your a n a l y s i s . 

A. This i s the same t h i n g t h a t we would do i f we 

were i n the p o s i t i o n of an o f f s e t operator, and have done 

over the years, and every company out there has done these 

very same t h i n g s too. 

Q. A l l r i g h t , l e t ' s set up the example then. Let's 

assume Amoco i s the e x p l o r i n g operator, and i n the 
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a d j o i n i n g s e c t i o n they have d r i l l e d a w e l l , and you're i n 

the a d j o i n i n g s e c t i o n , and you're watching t o see what they 

do. 

Under the cu r r e n t c o n f i d e n t i a l i t y r u l e s where 

Amoco can p r o t e c t t h e i r log f o r 90 days, what can you do 

wi t h o u t t h a t l o g t h a t s t i l l l e t s you p r o t e c t your 

c o r r e l a t i v e r i g h t s ? 

A. Well, i n f a c t , I have l i s t e d those t h i n g s t h a t I 

be l i e v e are important t h a t any operator can do, and which 

we do. Some of these t h i n g s are f a i r l y obvious, but you 

may not have thought about them before. 

Anybody knows the l o c a t i o n of the w e l l , and t h a t 

comes from several sources, e i t h e r through a v i s u a l 

i n s p e c t i o n of the p r o p e r t i e s — and we're a l l out the r e 

o p e r a t i n g on these p r o p e r t i e s ; we know what goes on out i n 

the f i e l d — or through the f i l i n g of the APDs t h a t are 

f i l e d . They give you the l o c a t i o n of the w e l l t h a t ' s t o be 

d r i l l e d . So t h a t ' s not a problem f i g u r i n g out t h a t you're 

being o f f s e t by a wellbore. 

My number two l i s t i n g t h ere i s "Location and 

geographic extent of the approximate prospect area." Since 

you know the ph y s i c a l l o c a t i o n of the wellbore you can 

assume, and many do, t h a t you're w i t h i n the prospect area, 

and probably w i t h i n the b e t t e r p a r t of the prospect area, 

or else the operator wouldn't be d r i l l i n g i t t o begin w i t h . 
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You can also go t o the p u b l i c records and check 

f o r the a c t i v i t y t h a t t h a t operator has been conducting. 

We do t h a t a l l the time t o see what k i n d of plays are going 

on, because a l l of the leases have t o be f i l e d i n the 

p u b l i c records, and i t ' s p r e t t y easy t o determine where the 

play i s t a k i n g place around the w e l l t h a t i s being d r i l l e d . 

So t h a t i s not hard t o determine also. 

You know the t a r g e t formation f o r the w e l l from 

the f i l i n g of the APD. Or i f there's a change i n scope by 

the operator, t h a t w i l l also be f i l e d i n a sundry n o t i c e , 

so t h a t the r e g u l a t o r y agencies and the p u b l i c record would 

be documented about t h a t change i n scope and an a l t e r n a t e 

t a r g e t f o r the w e l l . 

An o f f s e t operator can also determine whether the 

w e l l i s being completed or not completed. I f the w e l l has 

been completed, the record w i l l show t h a t a completion 

r e p o r t has been f i l e d , even though i t i s marked as 

c o n f i d e n t i a l and w i l l be kept c o n f i d e n t i a l f o r the 

c o n f i d e n t i a l i t y period. 

Or i f the w e l l i s ev e n t u a l l y plugged and 

abandoned, t h a t w i l l also show up on the p u b l i c record. We 

f i l e those c u r r e n t l y by the C-103 f o r plugging and 

abandonment. So he knows the u l t i m a t e outcome of the w e l l . 

And there are also other ways which he can 

determine t h a t . He can v i s u a l l y watch the progress of the 
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w e l l t o know what the w e l l has been doing over the d r i l l i n g 

p e r i o d , and a l o t of people do t h a t . 

He w i l l also know whether the w e l l i s capable of 

producing gas, because i f any gas i s produced the monthly 

gas production has t o be f i l e d w i t h the r e g u l a t o r y 

agencies, and he has t h a t i n f o r m a t i o n a v a i l a b l e . Just l i k e 

we were t a l k i n g i n the previous hearing t h a t you f o l k s j u s t 

heard, t h a t i n f o r m a t i o n i s out there and a v a i l a b l e through 

many sources. 

Q. I n the absence of having Amoco's a c t u a l l o g data, 

would you as B u r l i n g t o n be able t o know which pool Amoco i s 

producing from i n order t o meet t h a t competition? 

A. Yes, we would. 

Q. You wouldn't need the log t o f i g u r e t h a t out? 

A. No, we would not. 

Q. A l l r i g h t , l e t ' s t u r n the page and f i n d out what 

you could do w i t h Amoco's log data, other than what you've 

j u s t described. What else can you do w i t h the l o g data 

t h a t they paid money t o acquire and t h a t you would have 

access t o , once the c o n f i d e n t i a l i t y p e r i o d expired? 

A. This e x h i b i t shows what happens when you move 

away from simply being able t o p r o t e c t your c o r r e l a t i v e 

r i g h t s and moving i n t o the realm of r e c e i v i n g the 

i n f o r m a t i o n t h a t i s , indeed, very valuable. And i f we were 

t o share our logs and other i n f o r m a t i o n t h a t we have w i t h 
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other p a r t i e s on these e x p l o r a t o r y h i g h - r i s k ventures, 

these are the t h i n g s t h a t we d e r i v e from them and t h a t he 

would be able t o derive from them a t no expense or r i s k 

whatsoever. 

The t h i n g s you can and do determine from e l e c t r i c 

logs are l i s t e d here. 

Volumetric analysis from thickness t h a t are shown 

on the logs. 

Improved seismic data e v a l u a t i o n through sonic 

logs t h a t are run i n the wellbore. 

You can determine your casing, mud programs and 

cementing designs from i n f o r m a t i o n t h a t are i n the 

wel l b o r e . And t h a t may seem s u p e r f i c i a l a t f i r s t glance, 

but t h e r e i s a r e a l a r t , there's a l o t of time and a l o t of 

money put i n t o designing completions and casing and 

cementing programs. That i s not a given, e s p e c i a l l y f o r 

h i g h - r i s k e x p l o r a t o r y w e l l s . 

You can determine the d e p o s i t i o n a l environment 

t h a t you're i n , i n the immediate area, from those e l e c t r i c 

logs. 

You can determine w e l l completion and s t i m u l a t i o n 

designs, which again are a r t , and they are developed a t 

extremely — a t extreme measures of time and expense t o the 

company. 

You can determine s t r u c t u r a l and s t r a t i g r a p h i c 
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i n t e r p r e t a t i o n s once you have t h a t l o g data. 

You can p r o j e c t the a r e a l extents of p r o j e c t s 

from the v o l u m e t r i c a n a l y s i s , thickness, p o r o s i t i e s , 

d e p o s i t i o n a l environments. 

And you can also determine the hydrocarbon and 

nonhydrocarbon f l u i d composition of the p r o j e c t . And 

again, t h a t i s very valuable i n f o r m a t i o n , so t h a t a p a r t y 

knows e x a c t l y what he's dealing w i t h . I f he's d e a l i n g w i t h 

nonhydrocarbon discovery, t h a t i s important t o know. I f 

he's d e a l i n g w i t h a h y b r i d carbon [ s i c ] discovery but he 

may have f l u i d s , he can determine whether he has a water 

d r i v e , gas cap, the a r e a l extent of the r e s e r v o i r . He can 

also determine i f he's going t o be faced w i t h contaminants 

i n the methane, such as H2S, and what t h a t ' s going t o mean 

t o the operator economically t o continue t o develop the 

p r o p e r t i e s . 

So there i s a l o t of i n f o r m a t i o n t h a t i s derived 

from e l e c t r i c logs t h a t are run on w e l l s . 

Q. Let me have you go back, and l e t ' s discuss the 

h y p o t h e t i c a l i n the San Juan Basin concerning the a b i l i t y 

t o c o n s olidate acreage and how t h a t plays a p a r t i n the 

need t o maintain the c o n f i d e n t i a l i t y , p a r t i c u l a r l y of the 

l o g data. 

I f y o u ' l l t u r n t o E x h i b i t Tab Number 4, describe 

f o r us what you're i n t e n d i n g t o d e p i c t by t h i s 
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i l l u s t r a t i o n , Mr. Alexander. 

A. This i s simply an i l l u s t r a t i o n of an area i n the 

Basin. I t ' s an a c t u a l record check of an area i n the Basin 

— i t ' s i n the 31 North, 11 West area — and i t i s a 

problem t h a t we're dealing w i t h c u r r e n t l y today. 

I wanted t o show you t h a t nobody i n the Basin — 

and I b e l i e v e t h i s i s t r u e i n the southeast p a r t of the 

Basin from t a l k i n g w i t h those f o l k s down t h e r e , but you do 

not have the luxury of having a consolidated acreage block 

t h a t you can go do a l l of the work by y o u r s e l f on your own 

acreage and develop s u f f i c i e n t reserves t o economically 

j u s t i f y these h i g h - r i s k , h i g h - c a p i t a l - i n t e n s i v e p r o j e c t s . 

As you can see from t h i s — I t h i n k t h i s i s a 

17-section area here — we have simply shown you the 

breakdown of the acreage t h a t ' s i n t h i s area and what you 

would have t o do t o put t h i s acreage together t o have an 

economically v i a b l e p r o j e c t . 

And when I'm t a l k i n g about p r o j e c t , I'm t a l k i n g 

about more than one exp l o r a t o r y w e l l . I'm t a l k i n g about 

the e x p l o r a t o r y w e l l and the economic — the p o t e n t i a l l y 

economic o f f s e t s t o t h a t , t h a t you have t o determine up 

f r o n t , because nobody d r i l l s an e x p l o r a t o r y w e l l of t h i s 

nature, based upon one s i n g l e w e l l . You have t o go i n t o i t 

knowing what you're going t o have t o recovery i n the area 

t o j u s t i f y these larg e c a p i t a l investments up f r o n t . 
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And so t h a t means t h a t you have t o put an acreage 

block together. You don't have any other a l t e r n a t i v e but 

t o do t h a t . 

Q. Can you use t h i s i l l u s t r a t i o n t o g i v e us an 

example of why, i n your opinion, the c u r r e n t 90-day p e r i o d 

of c o n f i d e n t i a l i t y i s too short? 

A. Yes, I can. I d i d want t o mention t h a t the next 

two pages behind t h i s are simply a breakdown t o more d e t a i l 

of t h i s area. One of them i s a one-section breakdown t h a t 

shows you what you're f a c i n g , what you have t o put together 

on a w e l l - b y - w e l l basis f o r each w e l l t h a t you may want t o 

d r i l l . And then the f o l l o w i n g page shows you the breakdown 

of the ownership i n the 17-section p r o j e c t area. 

G e t t i n g back t o your question, Mr. K e l l a h i n , 

would you rephrase t h a t f o r me, please? 

Q. Yes, s i r . Can you use t h i s — Let me gi v e you a 

h y p o t h e t i c a l . Let's look at Section 28. I f I've read the 

codes c o r r e c t l y , Section 28 i s hached i n such a way t h a t 

Conoco and Amoco c o n t r o l t h a t s e c t i o n i n terms of the 

working i n t e r e s t . 

A. That i s c o r r e c t . 

Q. Let's assume t h a t Conoco and Amoco, the two of 

them agree t o put an e x p l o r a t o r y w e l l i n the southeast 

q u a r t e r of 28, and they do t h a t . 

The o f f s e t operators t o t h a t would be what used 
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t o be Tenneco, I guess, i n the northwest of 34. You've got 

operators i n the west h a l f of 2 3 t h a t would be d i f f e r e n t . 

S e t t i n g t h a t up as an example of d i f f e r e n c e , 

then, f o r competition --

A. Uh-huh. 

Q. — Amoco d r i l l s the e x p l o r a t o r y discovery w e l l 

and has the l o g data. What i s the r i s k t o Amoco, then, f o r 

subsequent e x p l o r a t o r y w e l l s , i f they have t o g i v e the l o g 

data t o you, i f you're operating the west h a l f of 23? 

A. Well, the r i s k t o them i s bad. They may not be 

able t o consolidate a s u f f i c i e n t acreage p o s i t i o n i n the 

immediate area of t h e i r e x p l o r a t i o n w e l l t o continue w i t h 

t h a t p r o j e c t . You have t o put together s u f f i c i e n t acreage 

i n one of these t h i n g s t o get the reserves, t o pay f o r t h i s 

type of e x p l o r a t i o n p r o j e c t . And t h a t simply means p u t t i n g 

acreage together, working deals w i t h people, t o get the 

needed reserves t o support t h i s k i n d of a p r o j e c t 

economically. 

Q. Now, you're t a l k i n g about a unique category of 

reserves. These are unproven, untested e x p l o r a t o r y 

reserves? 

A. That's c o r r e c t . 

Q. They're h y p o t h e t i c a l at t h i s point? 

A. And so when you're faced w i t h t h a t p o s i t i o n , 

you're faced also w i t h a time frame. And t h a t time frame, 
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we have been working on — Our deep gas w e l l s i n the Basin 

we have been working f o r more than a year, t o t r y t o 

consolidate acreage p o s i t i o n s s u f f i c i e n t f o r us t o j u s t i f y 

our going forward w i t h our p r o j e c t s out t h e r e . 

So you're t a l k i n g about long lead times, e i t h e r 

before you i n i t i a t e the p r o j e c t , and you're also t a l k i n g 

about lead times even a f t e r you i n i t i a t e the p r o j e c t , 

because simply d r i l l i n g one of these w e l l s — I mean, 

there's two p o s i t i o n s t o be reached. 

One i s , you have t o f e e l t h a t you have a v i a b l e 

economic a n a l y s i s before you s t a r t d r i l l i n g the w e l l , and 

you have t o have some f e e l of what you hope t o get from the 

w e l l i n terms of reserves i n the surrounding p r o p e r t i e s t o 

convince your management t h a t i t ' s a v i a b l e p r o j e c t . Well, 

a f t e r you've d r i l l e d the w e l l , you have a d d i t i o n a l very 

valuable data t h a t ' s going t o q u a n t i f y and q u a l i f y t h a t 

a n a l y s i s , and you w i l l go forward from t h a t p o i n t on what 

you need t o do t o continue your p r o j e c t . 

And so you have lead times before you get i n t o 

d r i l l i n g one of these types of w e l l s , and you have long 

lead times a f t e r you d r i l l a w e l l t o continue c o n s o l i d a t i n g 

the necessary acreage blocks. 

Q. Have you constructed an economic a n a l y s i s of t h i s 

c o mpetition h y p o t h e t i c a l where we have the r i s k s associated 

w i t h Amoco as the e x p l o r i n g operator and what happens i n 
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t h i s r i s k a n a l y s i s i n r e l a t i o n t o Amoco and the o f f s e t t i n g 

competitor, B u r l i n g t o n i n our h y p o t h e t i c a l , t h a t can s i t 

back and watch Amoco take the r i s k ? Have you t r i e d t o 

d o l l a r - a n a l y z e t h a t i n an economic way? 

A. Yes, we have. I mean, t h i s i s the very same 

economic ana l y s i s t h a t we run through when we do these 

p r o j e c t s . I've developed a generic one f o r your b e n e f i t , 

so t h a t you can see the type analysis t h a t operators go 

through t o reach these k i n d of decisions. 

Q. Let's t u r n behind E x h i b i t Tab Number 7. The 

cover sheet says "Exploration Economic An a l y s i s " . Let's 

t u r n beyond t h a t and look a t the e x p l o r a t i o n case and have 

you show us the assumptions i n the a n a l y s i s . 

A. Yes, s i r , l e t me set up f o r the b e n e f i t of 

everybody here t h i s morning what the parameters t o t h i s 

type of an a l y s i s are. And these are generic, but they are 

r e p r e s e n t a t i v e of the t r u e play. They're not outsid e the 

realm of reasonableness by any matter; they're very close. 

Now, what we're dealing w i t h here would be a 

m i l l i o n - d o l l a r seismic u p - f r o n t cost t h a t would be 

conducted t o e s t a b l i s h the prospect area or p r o j e c t area. 

A m i l l i o n - d o l l a r completed w e l l cost. 

$500,000 dryhole cost. 

I n i t i a l r a t e of production, assuming discovery, 

of 5 m i l l i o n per day. 
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The EUR of t h i s w e l l , assuming p r o d u c t i o n , of 7 

BCF. 

A 10-percent p r o b a b i l i t y of discovery f o r the 

i n i t i a l e x p l o r a t o r y w e l l . 

And 10 development w e l l s a t 80-percent 

p r o b a b i l i t y of success a f t e r you have a discovery w e l l . 

Now, those are the parameters t h a t people would 

normally feed i n t o t h e i r economic a n a l y s i s , as we have 

ourselves. 

The next page there simply i s s t a t i n g f a c t u a l 

s i t u a t i o n s t h e r e , t h a t the type s e t t i n g , the environment 

t h a t we're lo o k i n g a t a t t h i s p o i n t i n time would be t h a t 

the e x p l o r i n g company pays f o r the seismic cost w i t h 

development w e l l s . 

And then the o f f s e t operators have no seismic 

costs t o recover, they have no — any seismic i n t h i s 

a n a l y s i s . I t was the operator t h a t d i d a l l of t h a t up

f r o n t work. 

And o f f s e t owners do not have the e x p l o r a t o r y 

r i s k of discovery of the f i r s t w e l l . We set t h a t r i s k i n 

t h i s example a t 10 percent, which i s very reasonable. They 

do not have t h a t . By the time they become a c t i v e p a r t n e r s 

i n the area, they're up at an 80-percent p r o b a b i l i t y of 

success, because you already have a discovery w e l l . 

Now, given t h i s s e t t i n g and t h i s s i t u a t i o n , you 
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would normally have a dec i s i o n t r e e t h a t you would run when 

you develop your p r o j e c t , and I have given you i n t h i s next 

page here the t y p i c a l d e c i s i o n t r e e t h a t people would run 

through on whether t o proceed or not t o proceed. 

As you can see, the d e c i s i o n t r e e shows t h a t you 

have some u p - f r o n t costs of a m i l l i o n d o l l a r s t h e r e . And 

then from t h a t p o i n t what you're faced w i t h i s a 10-percent 

p r o b a b i l i t y of success. Y o u ' l l see t h a t on the top 

d e c i s i o n t r e e there. And below t h a t i s your corresponding 

90-percent p r o b a b i l i t y of a dry hole. 

Now, once you've established p r o d u c t i o n t h a t 

d e c i s i o n t r e e branches o f f , and you're now faced w i t h an 

80-percent p r o b a b i l i t y of success on your development w e l l s 

w i t h the corresponding 20-percent dryhole p r o b a b i l i t y . 

Now, t h a t ' s f o r the e x p l o r i n g company, the one 

t h a t i n i t i a t e s the p r o j e c t i n given areas. 

Now l e t ' s look a t the d e c i s i o n t r e e immediately 

below t h a t f o r any o f f s e t owner t h a t ' s out here. His 

d e c i s i o n t r e e i s very simple. He's only faced w i t h the 

f a c t t h a t he's d r i l l i n g a development w e l l , and he's got an 

80-percent p r o b a b i l i t y on h i s very f i r s t w e l l , w i t h only a 

2 0-percent chance of a dry hole. A severe c o n t r a s t i n the 

e q u i t i e s involved i n h i g h - r i s k e x p l o r a t o r y w e l l s . 

Q. Let's t u r n t o the l a s t d i s p l a y and have you 

i l l u s t r a t e f o r us how the e x p l o r i n g company i s p o s i t i o n e d 
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i n terms of recovering these u p - f r o n t seismic and other 

costs of e x p l o r a t i o n , versus the o f f s e t development 

operator who s i t s back and sees t h a t happen. 

A. This i s the economic analysis t h a t you would run, 

the a c t u a l f i g u r e s , and i t ' s based upon the parameters t h a t 

we j u s t v i s i t e d on the preceding pages. And l e t me set 

t h i s up f o r you a l i t t l e b i t here. 

On the right-hand side of the graph, what would 

be the Y a x i s , you're seeing net present value i n terms of 

thousands of d o l l a r s there. 

And then on the bottom p a r t of the graph, what 

would be the X a x i s , you're seeing ownership. And t h a t 

ownership i s t r a n s l a t e d d i r e c t l y i n t o reserves. The more 

acreage you own, the more reserves t h a t you own. 

And what you see happen here i s i n the f i r s t bar 

c h a r t t h e r e . You're seeing t h i s p r o j e c t set out a t these 

parameters and where the operator only owns a 2 0-percent 

working i n t e r e s t i n the p r o j e c t area. You can see t h a t 

what he's faced w i t h i s a net negative $602,000 net present 

worth. That p r o j e c t w i l l never be undertaken. 

The next bar there, we're moving up. We're 

assuming a 40-percent working i n t e r e s t i n the t o t a l p r o j e c t 

area. Now, t h i s i s not j u s t the e x p l o r a t o r y w e l l . This i s 

i n the subsequent development o f f s e t w e l l s t o o , i f they're 

successful. You w i l l see t h a t he's s t i l l a loss of 
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$24 0,000 net present value. 

I t ' s not u n t i l you get up somewhere above a 50-

percent ownership range i n the p r o j e c t area t h a t you're 

going t o see any p o s i t i v e net present value. And you can 

see a t 60 percent you have $115,000, a t 80-percent working 

i n t e r e s t you have a $473,000 net present value. 

We have included on here another bar t o the 

rig h t - h a n d side, t o c o n t r a s t the d i f f e r e n c e between the 

o r i g i n a t o r of the p r o j e c t , the operator, and those p a r t i e s 

t h a t would have advantage of the i n f o r m a t i o n , or of the 

p r o j e c t conducted by the operator. 

Y o u ' l l see t h a t the o f f s e t owners, on t h e i r very 

f i r s t w e l l , would r e a l i z e a p o s i t i v e net cash f l o w of — 

present value, of $722,000. Very f i r s t w e l l , very f i r s t 

attempt. 

Now, t h i s i s the co n t r a s t t h a t we're faced w i t h 

and t h a t other operators are faced w i t h these days because 

of the heavy u p - f r o n t costs t h a t we have t o undertake t o 

explore these k i n d of p r o j e c t s . And t h a t , i n my mind, i s 

simply not e q u i t a b l e . 

And we're asking some r e l i e f i n the r u l e s , t o 

give us the op p o r t u n i t y t o put together a p r o j e c t 

s u f f i c i e n t l y t o make i t worthwhile t o us. And you can't do 

t h a t i n 90 days on these k i n d of e x p l o r a t o r y p r o j e c t s . 

And we're not asking f o r a perpetual 
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c o n f i d e n t i a l i t y ; t h a t i s not our i n t e n t . We're only asking 

f o r s u f f i c i e n t time so t h a t we can j u s t i f y the l a r g e 

expenditures t h a t we have t o undertake. 

Q. Mr. Alexander, during the c o n f i d e n t i a l p e r i o d do 

you see any reason why the D i v i s i o n shouldn't hold each 

operator, the o f f s e t operator included, r e s p o n s i b i l i t y f o r 

going out and g e t t i n g h i s own data? 

A. No, they have t h a t a b i l i t y , and I b e l i e v e they 

have t h a t r e s p o n s i b i l i t y . They can do the same t h i n g s t h a t 

we d i d and r i s k the same amount of c a p i t a l and take the 

same long lead times i n g e t t i n g t o t h a t p o s i t i o n . 

Q. And i f they choose not t o do so, i n your o p i n i o n , 

can they s t i l l p r o t e c t t h e i r c o r r e l a t i v e r i g h t s by d r i l l i n g 

a p r o t e c t i o n w e l l w i thout having the l o g data from the 

e x p l o r i n g company? 

A. Yes, they can. 

MR. KELLAHIN: That concludes my examination of 

Mr. Alexander. 

We move the i n t r o d u c t i o n of h i s E x h i b i t s 1 

through 7. 

CHAIRMAN LEMAY: Without o b j e c t i o n , E x h i b i t s 1 

through 7 w i l l be admitted i n t o the record. 

Before we s t a r t cross-examination w e ' l l take j u s t 

about a five-minute break. 

(Thereupon, a recess was taken a t 10:55 a.m.) 
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(The f o l l o w i n g proceedings had a t 11:00 a.m.) 

CHAIRMAN LEMAY: Okay, we s h a l l resume w i t h 

cross-examination. 

Mr. Gallegos? 

MR. GALLEGOS: Okay. And Mr. Chavez has some 

questions too. I ' l l be happy t o — whatever order — 

CHAIRMAN LEMAY: Well, you can be f i r s t i f you'd 

care t o — 

MR. GALLEGOS: A l l r i g h t . 

CHAIRMAN LEMAY: — and then a f t e r t h a t i f Mr. 

Chavez has any questions he can — 

MR. GALLEGOS: Thank you. 

CROS S-EXAMINATION 

BY MR. GALLEGOS: 

Q. Mr. Alexander, you mentioned about B u r l i n g t o n 

having t o put an acreage block together t o j u s t i f y d r i l l i n g 

these deep t e s t s . What do you mean by th a t ? 

A. Well, we own X amount of acres i n a given p r o j e c t 

area. You may not own any acreage i n a p r o j e c t area; you 

can go i n w i t h zero acreage and you can contact the other 

owners of d r i l l i n g r i g h t s and acquire from them s u f f i c i e n t 

acreage t o begin your p r o j e c t . That's not a requirement. 

Most of the time we do own some acreage i n a 

given prospect area. However, i t i s not s u f f i c i e n t t o 

j u s t i f y economically the p r o j e c t , so we go i n and we 
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attempt t o put together the acreage block. We go i n and 

take leases i f leases are a v a i l a b l e , or we would enter i n t o 

farmout agreements w i t h other operators or buy mineral 

r i g h t s or acreage from those people. 

Q. And t h i s i s a f t e r you've done the g e o l o g i c a l and 

geophysical work, seismic and so f o r t h ? 

A. I t ' s a f t e r we have done a t l e a s t i n i t i a l work t o 

lead us i n the d i r e c t i o n of a prospect. 

Q. How much acreage do you have t o put together t o 

j u s t i f y the p r o j e c t ? 

A. Depends upon the p r o j e c t e n t i r e l y . I t ' s p r o j e c t -

d r i v e n , depending on how much reserves t h a t you hope t o 

encounter and the cost, the u p - f r o n t cost of the p r o j e c t 

and the cost t o develop the reserves. 

Q. So i t depends on the formation t h a t would be your 

t a r g e t ; i s t h a t r i g h t ? 

A. The formation i s one of the f a c t o r s t h a t would 

determine t h a t , yes. 

Q. Okay, i t might be a Mesaverde p r o j e c t ? 

A. I t could be. However, i n our area we wouldn't 

view t h a t as t h a t type of a p r o j e c t because there's so much 

i n f o r m a t i o n a v a i l a b l e i n the Mesaverde i n our area. 

I'm g e n e r a l l y t a l k i n g about e x p l o r a t o r y p r o j e c t s 

i n t h i s example. 

Q. Wildcat, b a s i c a l l y . Untested formations? 
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A. Correct. 

Q. Okay. And you can't t e l l us how much acreage 

B u r l i n g t o n considers i t needs t o c o n t r o l before i t can make 

such a t e s t ? 

A. Depends upon the p r o j e c t again. I t ' s e n t i r e l y 

p r o j e c t d r i v e n . 

Q. Okay. But the p r o j e c t , we understand, i s the 

deep t e s t . What you're doing now are the deep 

Pennsylvanian t e s t s , r i g h t ? 

A. That's one of the p r o j e c t s t h a t we're c u r r e n t l y 

undertaking, t h a t ' s c o r r e c t . 

Q. Well, how much acreage does B u r l i n g t o n b e l i e v e i t 

needs t o c o n t r o l f o r the economics t o work, t o do the deep 

Pennsylvanian t e s t ? 

A. Well, again, t h a t ' s one of the issues t h a t we 

b e l i e v e t o be c o n f i d e n t i a l . That's our c o m p e t i t i v e 

advantage t h a t we need t o maintain i n order t o put t h a t 

p r o j e c t together. We wouldn't p u b l i s h t h a t i n f o r m a t i o n . 

Q. Okay. Well, what percent of ownership do you 

need i n whatever t h a t — X amount of acreage t h a t ' s needed 

f o r a deep Pennsylvanian t e s t ? 

A. I'm not sure I understand your question. 

Q. Well, i f X i s the q u a n t i t y of acreage t h a t you 

t h i n k i s e s s e n t i a l f o r the economics of a deep 

Pennsylvanian t e s t , what percent of ownership i n t h a t 
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acreage does B u r l i n g t o n t h i n k i t ' s necessary t o c o n t r o l ? 

A. Well, you run your economics o f f of your net 

revenue i n t e r e s t , or your net working i n t e r e s t . I t doesn't 

r e a l l y matter how many surfaces you c o n t r o l or how many 

gross working i n t e r e s t s t h a t you c o n t r o l . A l l your 

reserves and economics are d r i v e n from a net i n t e r e s t 

p e r s pective. So t h a t would be the t h i n g you would be 

l o o k i n g a t . 

And whatever i t took, whatever combination of 

acreage t h a t i t takes t o get you i n t h a t p o s i t i o n , t h a t ' s 

what you need t o look a t . 

Q. To get you t o a c e r t a i n NRI? 

A. Correct. 

Q. Net revenue i n t e r e s t . 

A. Correct. 

Q. And what i s that? What does B u r l i n g t o n need t o 

do t h a t ? 

A. I n a l l p r o j e c t s or our p a r t i c u l a r p r o j e c t ? 

Q. No, the deep Pennsylvanian p r o j e c t s . 

A. I'm not at l i b e r t y t o d i s c l o s e what we b e l i e v e 

t h a t i s . 

Q. So b a s i c a l l y what you're saying i s , you want t o 

be able t o go out and acquire acreage from owners by 

purchase, lease or farmout, but you don't want them t o know 

what B u r l i n g t o n knows about the value of t h e i r acreage? 
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I s n ' t t h a t the substance of the — 

A. That i s c o r r e c t , i n t h a t we do not want t o 

di s c l o s e what we've developed, about the value of t h a t 

p r o j e c t area. 

Q. So you want them — You want t o have the 

knowledge when you go out and t r y and put together a 

t r a n s a c t i o n , but you want them t o be i n the dark about 

th a t ? 

A. That i s our competitive advantage t h a t we're 

w i l l i n g t o pay f o r . 

Q. Okay. By the way, and t h a t seems t o be the 

p r i n c i p a l p o i n t behind t h i s A p p l i c a t i o n , t h a t i t ' s 

expensive t o do one of these w e l l s now w i t h seismic and 

f o r t h , maybe a $2.5 m i l l i o n investment t o do one of these 

deep Pennsylvanian w e l l s , correct? 

A. The costs and the reserves are the key 

components, c o r r e c t . 

Q. That may be what you're g e t t i n g i n t o ; i s n ' t t h a t 

true? $2.5 m i l l i o n , give or take a few hundred thousand, 

t o do one of these deep Pennsylvanian t e s t s ? 

A. Somewhere i n t h a t range. I don't know the exact 

f i g u r e s . I don't work the Pennsylvanian t e s t s , so I'm not 

the r i g h t person t o ask t h a t i n f o r m a t i o n from. 

Q. Okay, but t h a t i s a d r i v i n g argument or reason 

t h a t you're g i v i n g f o r the r u l e change, i s i t not? I t ' s 
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q u i t e expensive t o do the g e o l o g i c a l , geophysical work and 

t o do these te s t s ? 

A. What you see from my example i s the impact t h a t 

the u p - f r o n t costs have on e x p l o r a t o r y p r o j e c t s ; t h a t i s 

c o r r e c t . 

Q. Mr. Alexander, have you compared — made an 

economic comparison of a w e l l cost t h a t ' s $2.5 m i l l i o n 

today t o t a k i n g a 1950 w e l l t h a t cost $250,000 t o d r i l l i n 

the San Juan Basin, and p u t t i n g t h a t $250,000 i n t o 1997 

d o l l a r s ? 

A. No, s i r , I have not. 

Q. Wouldn't you say t h a t the expense i s a t l e a s t 

comparable, i f probably not more expensive t o have d r i l l e d 

a $250,000 w e l l i n the 1950s? 

A. I wouldn't care t o guess about t h a t . I haven't 

analyzed t h a t s i t u a t i o n . 

Q. A l l r i g h t . Your testimony and the e x h i b i t s a l l 

seem t o focus on t h i s e x p l o r a t o r y type of p r o j e c t t h a t 

you've mentioned, but Burlington's proposed Rule 1105.C i s 

not l i m i t e d t o i n f o r m a t i o n regarding t h a t k i n d of p r o j e c t , 

i s i t ? 

A. No, s i r , t h i s i s j u s t my example. The r u l e 

should be a v a i l a b l e and operable t o any p a r t y t h a t had a 

p r o j e c t t h a t would f a l l w i t h i n these same parameters. I t 

doesn't n e c e s s a r i l y have t o be an e x p l o r a t o r y w e l l . I t 
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could be another type of p r o j e c t t h a t would r e q u i r e heavy 

investments on the p a r t of the operator t o proceed. 

Q. Well, the way the r u l e i s w r i t t e n , i t could apply 

t o an i n f i l l Mesaverde w e l l or i n f i l l Dakota w e l l or 

Pi c t u r e d C l i f f s w e l l ; i s n ' t t h a t true? 

A. That i s c o r r e c t . 

Q. So somebody could be d r i l l i n g i n t o known 

horizons, low r i s k , and invoke t h i s r u l e t o keep the 

i n f o r m a t i o n c o n f i d e n t i a l ? 

A. They could. I mean, t h a t ' s — The c u r r e n t r u l e 

today provides f o r t h a t very same t h i n g . We're not 

changing t h a t basis; we're only asking f o r some a d d i t i o n a l 

c o n s i d e r a t i o n on the extension period of the 

c o n f i d e n t i a l i t y . That has always been out t h e r e . 

Q. A l l you're asking f o r i s an extension of the time 

p e r i o d ; i s t h a t what you say your A p p l i c a t i o n does? 

A. That's not the e n t i r e extent of our A p p l i c a t i o n . 

We have addressed the other issues i n my testimony t h a t 

cover geophysical and geoscience work t h a t the D i v i s i o n may 

at t h i s time want t o consider also. 

Q. Well, l e t me address your -- Let me d i r e c t your 

a t t e n t i o n t o an issue I don't t h i n k you d i d address, Mr. 

Alexander. 

Present Rule 1105.C contains a pr o v i s o — i t ' s a t 

the l a s t p o r t i o n of t h a t paragraph — and i t says t h a t t h i s 
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k i n d of i n f o r m a t i o n which would otherwise be h e l d 

c o n f i d e n t i a l f o r the s p e c i f i e d p e r i o d "...may, when 

p e r t i n e n t , be introduced i n any p u b l i c hearing before the 

D i v i s i o n or i t s examiners or i n any c o u r t of law, 

regardless of the request t h a t they be kept c o n f i d e n t i a l . " 

What explanation do you have f o r B u r l i n g t o n 

d e l e t i n g t h a t p r o v i s i o n from the present r u l e ? 

A. We don't — B u r l i n g t o n does not b e l i e v e t h a t t h a t 

i n f o r m a t i o n should be brought forward i n those types of 

hearings w i t h o u t extreme j u s t i f i c a t i o n . We c e r t a i n l y don't 

b e l i e v e t h a t t h a t should be a common occurrence. I mean, 

i f t h a t were t o be a common occurrence, you t o t a l l y 

circumvent the need f o r c o n f i d e n t i a l i t y . 

The D i v i s i o n has t h a t i n f o r m a t i o n , they can 

conduct t h e i r business, the r e g u l a t o r y agencies can conduct 

t h e i r business. And i n my opinion, the only purpose f o r 

b r i n g i n g t h a t forward i s t o put i t i n the p u b l i c 

i n f o r m a t i o n , t h a t a p a r t y outside wants the i n f o r m a t i o n a t 

no cost, and t h a t ' s the danger t h a t I t h i n k you get i n t o . 

I don't t h i n k i t ' s a problem w i t h the 

j u r i s d i c t i o n a l agencies being able t o conduct t h e i r 

business a t a l l , and I am not i n favor of j u r i s d i c t i o n a l 

agencies f o r the express purpose of somebody asking t h a t i t 

be brought forward and put i n the p u b l i c record. I do 

b e l i e v e they need they need i t t o conduct t h e i r business, 
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but I do not l i k e t o see i t out i n the p u b l i c record f o r 

any request whatsoever. 

Q. Well, now, l e t ' s assume t h a t we have an 

a d v e r s a r i a l hearing before the D i v i s i o n , before an 

Examiner, which by law i s t o be p u b l i c , witnesses subject 

t o t e s t i f y i n g under oath and cross-examination, and 

B u r l i n g t o n i n s i s t s t h a t c e r t a i n i n f o r m a t i o n be kept 

c o n f i d e n t i a l . How i s the a d j u d i c a t o r y process going t o 

work, Mr. Alexander? 

A. We haven't found t h a t t o be a problem. You don't 

need the a c t u a l data brought i n t o answer or t o resol v e 

those kinds of questions. There are other ways t h a t you 

can get a t and resolve questions i n an a d j u d i c a t o r y 

process, absent b r i n g i n g i n the p h y s i c a l data t h a t has been 

requested t o be kept c o n f i d e n t i a l . 

Q. What do you mean, "We haven't found i t t o be a 

problem"? 

A. We've been through several of these hearings, and 

we have been asked f o r c o n f i d e n t i a l i n f o r m a t i o n , and we 

have not provided i t , and i t has not been necessary f o r the 

D i v i s i o n t o reach a determination. 

Q. So you don't need a r u l e , then, because j u s t 

B u r l i n g t o n claims something i s c o n f i d e n t i a l and with h o l d s 

i t ? 

MR. KELLAHIN: That's argumentative, Mr. 
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Chairman. 

Q. (By Mr. Gallegos) I s t h a t what you're saying, 

Mr. Alexander? 

A. No, s i r , we do need a r u l e f o r c o n f i d e n t i a l i t y . 

Q. But I t h i n k you've t o l d us you've been i n 

hearings, and i f B u r l i n g t o n believed i n f o r m a t i o n was 

c o n f i d e n t i a l — and I'm not t a l k i n g about i n f o r m a t i o n 

r e q u i r e d t o be f i l e d by 1105.A but j u s t i n f o r m a t i o n you 

thought was c o n f i d e n t i a l and you've w i t h h e l d i t . Hasn't 

t h a t been — 

A. You asked me i f i t would impair the a d j u d i c a t o r y 

process by not having t h a t i n f o r m a t i o n a v a i l a b l e , and my 

response t o t h a t i s , I do not b e l i e v e so. I t h i n k the 

process has gone on and i t has been conducted, and i t does 

not impair t h a t process. 

I'm not saying t h a t we don't need t o hold 

i n f o r m a t i o n c o n f i d e n t i a l outside of those kinds of hearing 

processes. We do need t o . That's a competitive advantage 

t h a t we have bought and paid f o r , and we would l i k e t o hold 

t h a t i n f o r m a t i o n c o n f i d e n t i a l . 

Q. You went f u r t h e r a f t e r t h a t answer, though, Mr. 

Alexander, and said you've already had experiences where 

you w i t h h e l d what you consider t o be c o n f i d e n t i a l 

i n f o r m a t i o n . I s t h a t a f a c t ? 

A. Yes, t h a t ' s a f a c t . 
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Q. So you d i d n ' t need a r u l e t o do t h a t ? You j u s t -

- B u r l i n g t o n j u s t d i d i t ? 

A. We d i d n ' t need a r u l e t o b r i n g t h a t i n t o the 

hearing. 

Q. You d i d n ' t need a r u l e t o refuse t o produce 

evidence on the basis t h a t i t was a trade secret or 

p r o p r i e t a r y t o B u r l i n g t o n ; i s n ' t t h a t true? 

A. I n the hearing process? 

Q. Yes, s i r . 

A. That's already covered by the p r a c t i c e s and 

procedures of the D i v i s i o n anyway. Are you saying t h a t we 

need an a d d i t i o n a l r u l e t o cover those k i n d of s i t u a t i o n s ? 

Q. No, I'm — To the con t r a r y , you're saying i t ' s 

already covered, you say i t ' s already covered by the 

p r a c t i c e s and procedures of the Commission. What do you 

mean by t h a t ? 

A. From our experience, the Commission does not 

need, nor have they requested, t h a t we b r i n g p r o p r i e t a r y 

data forward i n order t o conclude the p a r t i c u l a r hearing or 

advent. That's our p r a c t i c e . 

Q. So there's no need t o change Rule 1105? 

A. Yes, there i s a need t o change i t . 

Q. Well, l e t me d i r e c t your a t t e n t i o n t o 

Bu r l i n g t o n ' s proposed r u l e , c e r t a i n language here. A l l 

r i g h t ? The f i r s t paragraph r e f e r s t o any operator or p a r t y 
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before the D i v i s i o n submitting data or i n f o r m a t i o n can mark 

i t c o n f i d e n t i a l . 

Give us some examples of what B u r l i n g t o n 

conceives w i l l be covered by t h a t paragraph. 

A. I t could include — Among other t h i n g s i t would 

include w i r e l i n e logs, mud logs, d r i l l stem t e s t s , sonic 

logs. I probably haven't named a l l of them, but t h a t would 

be the t y p i c a l range of in f o r m a t i o n t h a t an operator would 

want t o be kept c o n f i d e n t i a l . 

Q. Well, i t could include a newspaper s t o r y , would 

i t not? 

A. I don't see the a p p l i c a t i o n , but — 

Q. Well, there i s no l i m i t a t i o n , i s t h e r e , on what 

can be marked c o n f i d e n t i a l i n f o r m a t i o n under the f i r s t 

paragraph of the proposed r u l e ; don't you agree, Mr. 

Alexander? 

A. I bel i e v e i t ' s — Under our proposal i t would be 

up t o the operator t o s i g n i f y t o the D i v i s i o n what we 

thought should be kept c o n f i d e n t i a l , t h a t ' s c o r r e c t . 

Q. He could mark h i s a p p l i c a t i o n f o r an unorthodox 

l o c a t i o n as c o n f i d e n t i a l i n f o r m a t i o n , f o r example? 

A. No, I don't be l i e v e so. I t h i n k those are 

covered by nonstandard — You said a nonstandard l o c a t i o n ? 

Q. I said an a p p l i c a t i o n t o the D i v i s i o n f o r a 

nonstandard l o c a t i o n , the operator could mark i t 
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" c o n f i d e n t i a l i n f o r m a t i o n " , and i t would be covered by the 

proposed r u l e ; i s n ' t t h a t true? 

A. A nonstandard l o c a t i o n a p p l i c a t i o n ? 

Q. Well, any k i n d of a p p l i c a t i o n ? 

A. No, s i r , I t h i n k there's r u l e s out t h e r e t h a t 

covers those circumstances. I don't foresee t h i s r u l e as 

being t h a t broad. 

Q. Well, there's no language t o narrow t h a t , the 

coverage of i t i n the f i r s t paragraph, i s there? 

A. But the i n t e n t i s — I be l i e v e i s c l e a r . And the 

D i v i s i o n may want t o more c l e a r l y s p e c i f y what t h a t may be, 

but I b e l i e v e everybody understand what I've been t a l k i n g 

about, what I t h i n k we should discuss as being h e l d 

c o n f i d e n t i a l . 

Q. So you t h i n k i t should be much narrower than j u s t 

anything t h a t an operator or any p a r t y appearing before the 

D i v i s i o n decides they want t o mark as c o n f i d e n t i a l ? 

A. I t h i n k i t should be up t o the operator t o 

i n i t i a l l y make t h a t determination, because I can't s i t here 

before you today and t e l l you what i n f o r m a t i o n may evolve 

over the years and what — We may come up w i t h new 

processes or new techniques, and I don't t h i n k we ought t o 

have a r u l e t h a t would exclude those t h i n g s from happening. 

So I t h i n k i t would be up t o the operator t o 

i n d i c a t e t o the D i v i s i o n what i t t h i n k s the types of 
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i n f o r m a t i o n t h a t ought t o be held c o n f i d e n t i a l . 

Q. Okay. So i f the operators come i n t o a hearing 

f o r a nonstandard p r o r a t i o n u n i t or any number of t h i n g s , 

you would say he could mark h i s isopach maps and h i s land 

maps, ownership maps, a l l t h a t , " c o n f i d e n t i a l " , and then i t 

would be covered by t h i s r u l e and might be held secret f o r 

one year? 

A. Some of the in f o r m a t i o n t h a t you suggested might 

go along w i t h a nonstandard p r o r a t i o n u n i t i s not provided 

anyway. And f o r nonstandard p r o r a t i o n u n i t s , they're 

covered under the r u l e s of the D i v i s i o n anyway on what i s 

t o be submitted there. 

So I'm — no, I'm not — I don't know where you 

want me t o t r y t o draw the l i n e on t h i s . I don't t h i n k 

t h e r e i s a c l e a r l i n e t o be drawn. I t h i n k i t ' s a t the 

d i s c r e t i o n of the operator and the D i v i s i o n t o make those 

determinations. 

Q. Well, I'm t r y i n g t o f i n d out where B u r l i n g t o n 

t h i n k s the l i n e should be drawn since i t has proposed the 

r u l e change. And you're saying i t b a s i c a l l y should j u s t be 

a matter of d i s c r e t i o n of the d i s c r e t i o n of the operator? 

A. I can't draw you a cle a r l i n e today about what 

you're asking me f o r . 

Q. Okay. Well, what i s the standard t o be a p p l i e d 

by the D i v i s i o n i f a pa r t y has submitted i n f o r m a t i o n marked 
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" c o n f i d e n t i a l " and a f t e r 90 days i t requests t h a t the time 

p e r i o d be extended? 

A. Well, number one, we're not suggesting t h a t we go 

f o r a 90-day period and then request an extension. The 

c o n f i d e n t i a l i t y determination should be made up f r o n t . You 

have a base 90-day, and then I t h i n k the operator should 

have the a v a i l a b i l i t y t o ask f o r any combination of the 

a d d i t i o n a l 90 days when i t f i l e s the c o n f i d e n t i a l 

i n f o r m a t i o n up f r o n t . 

And what was the other p a r t of your question? 

Q. Well, okay, so what you're saying i s , 

B u r l i n g t o n ' s p r a c t i c e would not be t o w a i t t i l l near the 

end of 9 0 days, see what the circumstances were and then 

determine whether i t wants a d d i t i o n a l 90-day periods — 

A. Normally — 

Q. — your plan would be t o j u s t ask f o r a year 

r i g h t up f r o n t ? 

A. Normally an operator should know what i n f o r m a t i o n 

he t h i n k s should be held c o n f i d e n t i a l when he asks f o r the 

c o n f i d e n t i a l determination up f r o n t . 

Q. Okay. They my question i s , what should be the 

guide f o r the D i r e c t o r as t o whether he or she wants t o 

permit the one-year period or 180-day p e r i o d , i n s t e a d of 

the 90-day period? 

A. They should — I t should be a reasonable and a 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

54 

standard. The D i v i s i o n and i t s employees are very f a m i l i a r 

w i t h t h i s i n f o r m a t i o n . They're knowledgeable people, and I 

t h i n k t h a t they can make those decisions w i t h o u t any 

problem. 

Q. You agree i t wouldn't j u s t be automatic, i f the 

operator asks f o r i t , i t wouldn't j u s t be automatic t h a t 

you could go beyond 90 days? 

A. No — Yes, we agree t h a t what we're asking the 

D i v i s i o n t o do i s j u s t simply give us f l e x i b i l i t y t o ask 

f o r a d d i t i o n a l 90-day extension periods. 

Q. A l l r i g h t . Now, we've got t h a t understood. So 

you'd ask f o r i t . 

I'm asking you, what's the D i r e c t o r supposed t o 

be guided by? What i s the guide t h a t he's t o f o l l o w so 

t h a t he's, you know, e x e r c i s i n g judgment t h a t would stand 

up under j u d i c i a l review i n deciding whether i t should be 

l i m i t e d t o 90 days or be f o r a longer p e r i o d of time? 

A. Simply from t h e i r vast amount of knowledge and 

experience they've had over many, many years. They can 

make those determinations. 

Q. B u r l i n g t o n doesn't venture a p a r t i c u l a r standard 

t o be applied? 

A. No, I t h i n k i t should be f l e x i b l e enough t o f i t 

the changing s t a t e of the i n d u s t r y , and i t w i l l change as 

time goes on. 
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Q. Okay. The A p p l i c a t i o n of B u r l i n g t o n asks t h a t 

t h i s extension be without n o t i c e or hearing, and t h a t ' s 

your p o s i t i o n ? 

A. That i s . 

Q. The p u b l i c a t i o n by the Commission added a 

p r o v i s i o n a t the t a i l end of t h a t sentence saying t h a t i t 

could be based upon a p u b l i c hearing. Are you aware of 

tha t ? 

A. No. Would you repeat what you j u s t said? I 

don't t h i n k I understood what you said. 

Q. Okay, l e t me f i n d the exact language. 

The p u b l i c a t i o n of your a p p l i c a t i o n says — 

r e a l l y does a l i t t l e b i t of improving on the sentence 

s t r u c t u r e . Instead of t h i s long sentence, the p u b l i c a t i o n 

breaks the l a s t sentence down i n t o two sentences and then 

f i n i s h e s w i t h a sentence reading, "Upon w r i t t e n request, 

the D i r e c t o r , w i thout n o t i c e or hearing, may approve up t o 

thre e a d d i t i o n a l 90-day periods of c o n f i d e n t i a l i t y or may 

set the matter f o r hearing." 

You weren't aware t h a t the A p p l i c a t i o n was 

published — 

A. I d i d n ' t see t h a t advertisement. 

Q. Okay. B u r l i n g t o n opposes t h a t , though, t h a t 

p r o v i s i o n ? 

A. Not necessarily. I t h i n k i f the D i v i s i o n 
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determines t h a t t h a t ' s an appropriate way t o address the 

c o n f i d e n t i a l i t y p r o v i s i o n s of t h i s r u l e , t h a t may be 

something t h a t they would want t o employ. 

Q. Okay. And t h a t would permit i n t e r e s t e d p a r t i e s 

t o be heard on whether the c o n f i d e n t i a l i t y s t a t u s should be 

extended? 

A. I f they b e l i e v e t h a t i t ' s of such importance t h a t 

they need t o conduct a hearing on t h a t , then t h a t ' s 

probably what they should do. 

Q. Okay. But the proviso t h a t now i s i n Rule 1105.C 

and says t h a t the data i n question could be introduced a t 

the p u b l i c hearing, t h a t would be deleted — 

A. We're recommending — 

Q. — p a r t i c u l a r i n f o r m a t i o n couldn't be addressed 

i n the hearing? 

A. We're recommending t h a t t h a t be de l e t e d , t h a t ' s 

c o r r e c t . 

Q. I s n ' t i t t r u e , Mr. Alexander, t h a t the 

i n f o r m a t i o n t h a t the BLM — t o which the BLM extends a one-

year c o n f i d e n t i a l i t y p e r i o d i s i n f o r m a t i o n r e q u i r e d t o be 

f i l e d under the BLM regulations? 

A. No, s i r , i t can also — As I understand i t , i t 

can also include i n f o r m a t i o n t h a t the operator i s w i l l i n g 

t o give t o the BLM t o enable them t o f u r t h e r t h e i r 

processes of t h e i r work environment. I t h i n k t h a t could be 
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such t h i n g as geophysical or g e o l o g i c a l i n f o r m a t i o n t h a t 

the operator may wish t o give t o them. 

But t h a t i n f o r m a t i o n -- My understanding of the 

way the BLM handles i t pursuant t o t h a t r u l e i s , t h a t would 

also be kept c o n f i d e n t i a l by the BLM. 

Q. How many occasions can you t e l l us, i n the case 

of d r i l l i n g p r o j e c t s i n the San Juan Basin, has B u r l i n g t o n 

requested c o n f i d e n t i a l i t y of i n f o r m a t i o n supplied t o the 

BLM? 

A. I can't t e l l you any s p e c i f i c number of cases. I 

know t h a t i t happens very i n f r e q u e n t l y . 

Q. Can you t e l l us any case? 

A. Not o f f the top of my head, I could not. 

Q. So B u r l i n g t o n , up t o now, has been able t o 

e f f e c t i v e l y operate i n the San Juan Basin w i t h o u t 

requesting t h a t one-year c o n f i d e n t i a l i t y from the BLM, t o 

your knowledge? 

A. Yes, f o r the vast m a j o r i t y of p r o j e c t s , we don't 

foresee the use of t h i s r u l e . 

Q. And B u r l i n g t o n i s the successor t o Meridian, and 

Meridian was the successor t o El Paso Production Company, 

and i t t o El Paso Natural Gas Company. So the p r o p e r t i e s 

B u r l i n g t o n operates today have been operated f o r almost 50 

years i n the San Juan Basin, many of them; i s n ' t t h a t true? 

A. That's c o r r e c t . 
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Q. Okay. And your company and i t s predecessors have 

been able t o e f f e c t i v e l y — e f f i c i e n t l y operate i n the 

Basin under e x i s t i n g Rule 1105 up t o now; i s n ' t t h a t true? 

A. I ' d say t h a t t h a t ' s probably t r u e , yes. I 

wouldn't — Again, I don't know f o r c e r t a i n where we've 

requested c o n f i d e n t i a l i t y on w e l l s i n the past. I t hasn't 

been employed very o f t e n , f o r sure. 

Q. Well, you w i l l confirm f o r the Commission and f o r 

t h i s record, Mr. Alexander, w i l l you not, t h a t on June 5, 

1997, Order R-10,815 was entered t o increase the w i l d c a t 

spacing r u l e f o r the San Juan Basin from 160 acres t o 640 

acres? 

A. I f t h a t was the A p p l i c a t i o n and the date. I 

don't have any of t h a t i n f o r m a t i o n i n f r o n t of me. 

Q. A l l r i g h t . Well, without the s p e c i f i c s , you're 

aware t h a t your company on i t s a p p l i c a t i o n has obtained an 

increase i n the spacing f o r e x p l o r a t o r y s o - c a l l e d w i l d c a t 

w e l l s i n the San Juan Basin from 160 acres t o 640 acres? 

A. For a s p e c i f i c depth i n t e r v a l we d i d , yes, s i r . 

Q. A l l r i g h t . B a s i c a l l y what we could l o o s e l y r e f e r 

t o as the deep formations, formations below the Dakota? 

A. Yes, s i r . 

Q. A l l r i g h t . And as a r e s u l t of t h a t , t h e r e are a 

gr e a t e r number of ownership i n t e r e s t s t h a t are subject t o 

f o r c e - p o o l i n g i n t h a t case where B u r l i n g t o n wishes t o d r i l l 
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such a w e l l and i t ' s not able t o ob t a i n v o l u n t a r y 

p a r t i c i p a t i o n ; i s n ' t t h a t true? 

A. No, even i f you were t o develop t h i s reserve on 

160 acres, i t s t i l l doesn't preclude the p o s s i b i l i t y and 

the need t o force-pool acreage even i n t o those s i z e d r i l l 

blocks. 

Q. Well, but i t increases -- i t increases the 

l i k e l i h o o d , the p r o b a b i l i t y , t h a t there w i l l be more 

ownership i n t e r e s t s involved when you go from 160 acres t o 

64 0 acres. You don't argue w i t h t h a t , do you? 

A. I t probably would increase the amount of people 

you're d e a l i n g w i t h . I t doesn't n e c e s s a r i l y f o l l o w t h a t i t 

would r e s u l t i n a for c e - p o o l i n g hearing. 

MR. GALLEGOS: Okay. I t h i n k t h a t ' s a l l the 

questions I have. Thank you. 

THE WITNESS: Yes, s i r . 

CHAIRMAN LEMAY: Thank you, Mr. Gallegos. 

A d d i t i o n a l questions of the witness? Mr. Chavez? 

MR. CHAVEZ: Mr. Chairman, Frank Chavez, O i l 

Conservation D i v i s i o n i n Aztec. 

EXAMINATION 

BY MR. CHAVEZ: 

Q. Mr. Alexander, have the c u r r e n t r u l e s i n any way 

prevented B u r l i n g t o n from developing t h e i r resources? 

A. We're i n t o t h a t realm now. And as you can see 
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and note, we have addressed t h i s r u l e up f r o n t . We knew 

t h a t i t would present a problem t o us w i t h t h i s type of 

e x p l o r a t o r y work, and we have been working on i t f o r q u i t e 

some time. 

Q. Did i t , the c u r r e n t , r u l e prevent you i n any way 

or preclude you from perhaps doing more than you have on 

the c u r r e n t deep development t h a t you're working on? 

A. The c u r r e n t deep development has been undertaken 

w i t h the very thought t h a t we would come forward w i t h the 

Commission and request a change i n t h i s r u l e . 

And whether i t w i l l impair us i n f u t u r e 

a p p l i c a t i o n of our e x p l o r a t i o n of the deep, i t may very 

w e l l . But we had i n mind a l l along t h a t we would need t o 

conduct considerable u p - f r o n t seismic and geologic work, 

and, t h a t i n view, we were going t o need t o take a look a t 

and review the c u r r e n t c o n f i d e n t i a l i t y r u l e s . We knew t h a t 

a l l along, and we've been working on i t f o r q u i t e some time 

t o get t o t h i s p o s i t i o n , t o ask the D i v i s i o n t o review t h a t 

r u l e . So i t does have an impact on us. 

Q. So you were i n a sense t a k i n g a r i s k , i n a way 

t r y i n g t o be confident you're — t h a t someone — the 

Commission would r u l e i n your favor on an a p p l i c a t i o n , and 

y e t you d i d take t h i s b i g r i s k and investment? 

A. Yes, s i r , we have taken a r i s k . 

Q. What are the other ways t h a t B u r l i n g t o n could use 
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t o — I use t h i s expression loosely — I guess p r o t e c t 

themselves i n a s i t u a t i o n where they're a c q u i r i n g a l o t of 

data t h a t they might want t o keep p r o p r i e t a r y ? 

COMMISSIONER WEISS: What are the other ways? 

Q. (By Mr. Chavez) Are there some other ways t o 

p r o t e c t t h a t data? 

A. Outside of the c u r r e n t r u l e and the process? 

Q. Yes. I mean, doesn't — I s n ' t one p o s s i b i l i t y 

B u r l i n g t o n j u s t coming i n on a case-by-case basis, when i t 

was necessary, f o r an exception t o the e x i s t i n g r u l e f o r a 

s p e c i f i c well? 

A. I don't t h i n k t h a t would be the p r e f e r r e d — I 

suppose t h a t ' s possible, but why not address those 

circumstances up f r o n t and already have a r u l e i n place 

when t h a t exception need came about, so t h a t we could go 

forward w i t h i t ? 

Q. But i t ' s s t i l l there as a p o s s i b i l i t y , given the 

unique nature of each p r o j e c t , t h a t where t h a t was 

necessary you could come t o hearing? 

A. Well, i t would be a r u l e change. I s t h a t what 

you're r e f e r r i n g to? 

Q. No, f o r an exception t o the e x i s t i n g r u l e — 

A. To — Exception t o the e x i s t i n g r u l e . 

Q. That's a p o s s i b i l i t y , i s n ' t i t , s t i l l ? 

A. That could be a p o s s i b i l i t y . 
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Q. One of the t h i n g s t h a t you mentioned — You 

mentioned several issues about i n f o r m a t i o n on the logs t h a t 

would be u s e f u l , or what could be derived from logs, and a 

couple of t h i n g s t h a t caught my mind were — and c o r r e c t me 

i f I'm wrong here — the change i n casing design, p o s s i b l e 

from t h a t i n f o r m a t i o n , addressing an H2S problem. Weren't 

those two issues t h a t you said — 

A. Yes, s i r . 

Q. — might be available? 

A. That's c o r r e c t . 

Q. As an o f f s e t operator t o , say — We t a l k e d about 

several h y p o t h e t i c a l s here. As an o f f s e t operator t o 

somebody who has d r i l l e d an e x p l o r a t o r y w e l l , wouldn't you 

be b e t t e r able t o design a casing program t o p r o t e c t your 

r i g h t s and f o r s a f e t y purposes t o address H2S i f you had 

t h a t knowledge of — t h a t you gain from those logs? 

A. Well, you would have the knowledge. I f we were 

t o encounter H2S I believe we're r e q u i r e d t o r e p o r t t h a t 

anyway, so I t h i n k t h a t i s a p u b l i c l y known event, t h a t you 

may be de a l i n g w i t h some hazardous vapors, H2S. 

The realm t h a t I was t a l k i n g about, yes, i t i s an 

economic advantage t o an o f f s e t operator t o have a l o g t o 

design h i s casing program. We spent considerable time and 

money e v a l u a t i n g the casing design f o r the w e l l t h a t we're 

d r i l l i n g c u r r e n t l y . So i t i s valuable i n f o r m a t i o n . 
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Q. So an o f f s e t operator, then, w i t h o u t t h a t 

i n f o r m a t i o n , may incur much higher costs than they would 

otherwise t o p r o t e c t t h e i r r i g h t s or develop t h e i r 

resources t h a t would o f f s e t somebody who has a w e l l w i t h 

i n f o r m a t i o n t h a t ' s c o n f i d e n t i a l ? 

A. They could, although they could also do the very 

same t h i n g t h a t we d i d and put the time and d o l l a r s i n t o 

designing those casing p r o f i l e s . 

Q. How does your proposed r u l e change decrease your 

r i s k and your costs, i f you are the operator t h a t wants t o 

keep the w e l l c o n f i d e n t i a l ? 

A. I t allows us the time and the f l e x i b i l i t y t o 

continue w i t h our p r o j e c t . As I was e x p l a i n i n g , the 

economic parameters t h a t go i n t o these type of e x p l o r a t o r y 

p r o j e c t s and other p r o j e c t s t h a t may be a p p l i c a b l e would be 

cost and revenue components. 

I f we're unable t o put together s u f f i c i e n t 

acreage i n a p a r t i c u l a r area, t h a t very w e l l may terminate 

our p r o j e c t . We're not going t o go ahead and d r i l l a 

p r o j e c t t h a t we can't economically j u s t i f y . 

I f we give out a l l the i n f o r m a t i o n t h a t we 

develop, t h a t we've worked f o r and paid f o r , then t h a t puts 

everybody else on a competitive advantage w i t h us and does 

not a llow us the o p p o r t u n i t y t o take advantage of t h a t 

i n f o r m a t i o n t h a t we've worked f o r . 
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Q. The advantage you're t a l k i n g about has t o do w i t h 

leasehold advantages? 

A. A large p a r t of i t i s leasehold, and i t ' s g e t t i n g 

the reserves together t h a t are necessary t o support these 

k i n d of i n t e r e s t s . 

Q. But t o d r i l l t h a t f i r s t w e l l , i t doesn't decrease 

the cost a t a l l , does i t ? Or how much would you say, i f 

these r u l e s were i n place, i t would have decreased your 

cost t o d r i l l t h i s f i r s t w e l l t h a t you're d r i l l i n g now? 

A. Well, now, are — Mr. Chavez, are you i n c l u d i n g 

a l l of the u p - f r o n t costs t h a t are necessary before you 

even get t o the d r i l l b i t ? 

Q. Well, what I'm t r y i n g t o get a t i s t h i s : You've 

presented some economic f i g u r e s t h a t say i t costs t h i s much 

t o d r i l l t h i s e x p l o r a t o r y w e l l . 

A. Yes, s i r . 

Q. Does your proposed r u l e change decrease those 

costs? 

A. The cost t o d r i l l an e x p l o r a t o r y w e l l ? 

Q. Yes. 

A. No, s i r , i t wouldn't cost — I t wouldn't reduce 

those costs. 

Q. Okay. Does i t reduce the r i s k of d r i l l i n g t h a t 

e x p l o r a t o r y well? 

A. Yes, i t does. 
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Q. Explain t h a t t o me. 

A. Because now we're t a l k i n g about -- We're not 

t a l k i n g simply about the cost t o d r i l l a w e l l ; we're 

t a l k i n g about a l l of the costs t h a t a person has t o conduct 

up f r o n t i n seismic and geophysical and l a n d - c o n t r a c t work. 

Q. So you wouldn't have t o spend as much money doing 

t h a t i f your r u l e was i n place, versus the c u r r e n t r u l e , or 

take as much r i s k i n that? 

A. And you're t a l k i n g about the f u t u r e a p p l i c a t i o n 

of the r u l e — 

Q. I'm t a l k i n g — 

A. — i n terms of logs being held c o n f i d e n t i a l , or 

are you t a l k i n g about the a p p l i c a t i o n of the r u l e about 

geophysical and geologic data being held c o n f i d e n t i a l even 

before you might commence the d r i l l i n g of a we l l ? 

Q. The cu r r e n t r u l e — I guess maybe we need t o get 

some understanding there. I s geophysical data r e g u i r e d t o 

be f i l e d under the cur r e n t rules? 

A. No, i t ' s not, and the r u l e does not t a l k about 

t h a t . And I bel i e v e i t ' s time f o r the Commission t o 

consider t h a t area of p r o p r i e t a r y data. 

Q. So under the cur r e n t r u l e s , w i t h o u t t h a t 

geophysical data being required t o be f i l e d , there's no 

r i s k , r e a l l y , operating under the c u r r e n t r u l e w i t h t he 

geophysical data, i s there? 
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A. We have seen some r i s k develop w i t h some 

a p p l i c a t i o n s t h a t have been f i l e d w i t h t h i s D i v i s i o n . I 

b e l i e v e the operators are a t r i s k . I t depends on what the 

D i v i s i o n e v e n t u a l l y decides about b r i n g i n g i n t h a t k i n d of 

data i n t o hearings. 

And you go i n t o hearings many times, j u s t l i k e we 

d i d on our Marcott w e l l — i t was a p o o l i n g hearing — but 

you go i n t o those w e l l before you — many times before you 

d r i l l the w e l l , although we were d r i l l i n g the Marcott, and 

i f the D i v i s i o n determines t h a t they need t o b r i n g t h a t 

type of i n f o r m a t i o n i n t o those p r e l i m i n a r y hearings, then 

yes, we are s u b s t a n t i a l l y a t r i s k . 

Q. That doesn't matter, whether your r u l e i s i n 

place, your proposal, or the cur r e n t r u l e s , does i t ? 

A. Well, we were t a l k i n g about our proposed r u l e . 

And i f you're simply t a l k i n g about the c u r r e n t r u l e , and i f 

you're saying t h a t those types of i n f o r m a t i o n cannot be 

brought i n pursuant t o the r u l e , which I don't t h i n k i s 

c l e a r , and i f we're only t a l k i n g about logs and i n f o r m a t i o n 

de r i v e d when we d r i l l the w e l l , then you're t a l k i n g about a 

p o s t - a p p l i c a t i o n problem, i n t h a t , yes, we do need t o 

continue w i t h the work t h a t we s t a r t e d before we d r i l l the 

w e l l , we do need t o continue t o consolidate our acreage, as 

we're c u r r e n t l y doing. 

And then, yes, i t becomes a r e a l problem i f t h a t 
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i n f o r m a t i o n becomes p u b l i c , because t h a t takes away our 

comp e t i t i v e advantage. 

Q. Okay, the competitive advantage t h a t you have i s 

not on a w e l l issue then, i f I understand c o r r e c t l y ; i t ' s 

on a leasehold issue. By having the i n f o r m a t i o n a v a i l a b l e , 

you're b e t t e r able t o evaluate acreage outside the d r i l l 

t r a c t ? 

A. That's one of the bigger components of i t f o r 

sure. I'm sure there's other components of the problem. 

But f o r sure, t h a t i s one of the l a r g e r components, i s the 

amount of acreage t h a t you can b u i l d a block — put 

together t o get the reserves needed t o support t h a t 

p r o j e c t . 

Q. So then p a r t of the competitive advantage i s i n 

the way of land issues, not neces s a r i l y having t o deal w i t h 

a p a r t i c u l a r w e l l as f a r as concerns -- waste or 

c o r r e l a t i v e r i g h t s ? 

A. Well, I don't t h i n k you can separate the two 

issues. The w e l l , i n t u r n , determines our a b i l i t y — The 

i n f o r m a t i o n derived from t h a t w e l l , i n t u r n , determines our 

a b i l i t y t o go forward w i t h our p r o j e c t . So I don't t h i n k 

the two issues are separatable; I t h i n k they're a l l one 

issue. 

Q. Okay. Given the cost t o d r i l l the e x p l o r a t o r y 

w e l l , an o f f s e t operator t o t h a t w e l l , i n order t o gain the 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

68 

same i n f o r m a t i o n t h a t you have, under your r u l e s , would be 

r e q u i r e d t o spend, e f f e c t i v e l y , the same amount of money; 

i s t h a t k i n d of w i t h i n the b a l l p a r k of what we're t a l k i n g 

about here? 

A. Are you t a l k i n g about the d o l l a r s t h a t are only 

expended i n d r i l l i n g the w e l l , or are you t a l k i n g about — 

Q. Yes. 

A. — d o l l a r s t h a t may be expended up f r o n t t o 

develop t h e i r own prospect? 

Q. Let's say they don't do the seismic. What I'm 

t r y i n g t o get at here — Let's see i f I can make i t a 

l i t t l e more c l e a r . 

Without the i n f o r m a t i o n t h a t would be d e r i v e d 

from the data of the e x p l o r a t o r y w e l l , the o f f s e t operator 

has t o spend more money i n order t o — or has higher costs 

i n d r i l l i n g t h e i r w e l l , e i t h e r t o get more data, or i n 

design of a casing program t h a t may not be necessary, t o 

take precautions t h a t they would take w i t h an e x p l o r a t o r y 

w e l l , t h a t they may not have taken had they had the 

i n f o r m a t i o n from t h e i r well? They spend more money doing 

t h a t , don't they? 

A. No, s i r . I mean, they have the o p t i o n and the 

o p p o r t u n i t y and, I t h i n k , the o b l i g a t i o n t o evaluate t h e i r 

w e l l on t h e i r property, and t h a t includes any work t h a t 

they need t o do up f r o n t . They should know whether they — 
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They should do the appropriate amount of work t o know what 

the expect t o encounter there. 

Now, i f you're only t a l k i n g about d o l l a r s 

expended on the w e l l , versus d o l l a r s we're expending on our 

e x p l o r a t o r y w e l l , I t h i n k the ta b l e s are equal t h e r e . They 

w i l l expend v i r t u a l l y the same amount of money i f they're a 

competent operator, or maybe they could spend even less i f 

they're a b e t t e r operator than we are, i n designing and 

d r i l l i n g t h e i r w e l l . 

I don't t h i n k there's any advantage, one t o the 

other, on simply the d o l l a r s t o put t h a t hole i n the 

ground. They're going t o do the work necessary t o put t h a t 

hole i n the ground. 

Now, do they want t o do the work t h a t ' s necessary 

t o develop a prospect area? That's a d e c i s i o n they need t o 

make. But I don't t h i n k i t ' s up t o us t o f u r n i s h them w i t h 

t h a t i n f o r m a t i o n t h a t we've expended our time and d o l l a r s 

f o r . 

Q. I f they have the i n f o r m a t i o n from your w e l l , are 

they b e t t e r able t o make economic decisions concerning the 

d r i l l i n g , design of the w e l l , and even whether or not t o 

even d r i l l a w e l l o f f s e t t i n g the e x p l o r a t o r y w e l l ? 

A. C e r t a i n l y . 

Q. So wi t h o u t t h a t i n f o r m a t i o n they're a t higher 

r i s k of having perhaps even w e l l problems, by s e t t i n g a 
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casing p o i n t a t the wrong place or not using a mud program 

t h a t would be more e f f i c i e n t , t h a t would allow b e t t e r 

c o n t r o l ; i s n ' t t h a t r i g h t ? 

A. They're not a t any higher r i s k than we are when 

we begin those very same w e l l - d r i l l i n g — 

Q. Well, I don't understand. I thought when you 

were t a l k i n g about the i n f o r m a t i o n a v a i l a b l e from the logs 

i n your testimony, by you — I thought what you were 

t e l l i n g us was, w i t h t h a t i n f o r m a t i o n an o f f s e t operator 

can more e f f i c i e n t l y set the casing, more e f f i c i e n t l y d r i l l 

t h e i r w e l l and even, perhaps, decide not t o d r i l l a w ell? 

A. They can. And I answered i n the a f f i r m a t i v e the 

question t h a t they would be more economically — They would 

be able t o more economically d r i l l a w e l l i f they had our 

l o g i n f o r m a t i o n ; t h a t i s c o r r e c t . 

Does t h a t put them a t an economic advantage t o 

us? Yes, i t does, because they d i d n ' t pay f o r any of t h a t 

i n f o r m a t i o n . 

Q. Okay. So the e q u i t y t h a t I'm understanding here, 

t r y i n g t o understand, when you're t a l k i n g about e q u i t y , 

i t ' s not so much t h a t you lower your cost t o get your 

i n f o r m a t i o n , but the e q u i t y seems t o be t h a t the o f f s e t 

operator should have higher costs or i n some way should 

have an increased cost t h a t they would otherwise save had 

they had your i n f o r m a t i o n , i n order f o r i t t o be f a i r ? 
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A. I w i l l agree t h a t they would have higher cost t o 

go ahead and d r i l l t h e i r p r o j e c t w i t h o u t our l o g 

i n f o r m a t i o n . I would agree w i t h t h a t . There i s t h a t 

p o t e n t i a l . 

There i s a p o t e n t i a l t h a t they could d r i l l i t f o r 

even less cost than we've d r i l l e d , because they could 

encounter less down time, they could have less problems. 

There's a whole l o t of s i t u a t i o n s t h a t could impact t h a t 

d e t e r m i n a t i o n . 

But I do agree t h a t i t i s an economic advantage 

t o an o f f s e t owner t o have i n f o r m a t i o n t h a t was developed 

by another p a r t y . I w i l l not deny t h a t . That's t r u e . 

Q. With the i n f o r m a t i o n a v a i l a b l e from the 

e x p l o r a t o r y w e l l — Without t h a t i n f o r m a t i o n , an operator 

could take a r i s k t o d r i l l a dry hole, an unnecessary w e l l , 

t h a t , had they had the i n f o r m a t i o n , they wouldn't have 

d r i l l e d ; i s n ' t t h a t so? 

A. That's t r u e . However, I t h i n k you're missing one 

p o i n t t h e r e also, t h a t we're not p r e c l u d i n g the 

a v a i l a b i l i t y of t h a t i n f o r m a t i o n from o f f s e t operators. I n 

f a c t , i f they're w i l l i n g t o work w i t h us i n developing the 

prospect area and they're w i l l i n g t o s e l l t h e i r p r o p e r t y , 

r e t a i n some i n t e r e s t , farm out t o us, we have, i n f a c t , 

shared t h a t i n f o r m a t i o n w i t h them. 

So i f they're i n t e r e s t e d i n a v i a b l e economic 
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p r o j e c t and they do not wish t o take the r i s k , they can 

work w i t h us, and they cannot s u f f e r t h a t economic loss 

t h a t they might otherwise s u f f e r by being put on an equal 

advantage w i t h us i n not having t h a t i n f o r m a t i o n . 

So I mean, we're not saying t h a t we're p r e c l u d i n g 

t h a t i n f o r m a t i o n from being a v a i l a b l e . We're simply saying 

t h a t t h a t i n f o r m a t i o n should not be a v a i l a b l e t o a p a r t y 

t h a t i s u n w i l l i n g t o compensate us f o r i t . 

Q. On the issue of c o r r e l a t i v e r i g h t s , do you t h i n k 

t h a t B u r l i n g t o n as an o f f s e t operator t o an e x p l o r a t o r y 

w e l l could b e t t e r p r o t e c t t h e i r c o r r e l a t i v e r i g h t s i f they 

had i n f o r m a t i o n , say, w i t h i n 90 days r a t h e r than one year, 

and not s u f f e r i r r e p a r a b l e damage, say, from — on an 

e x p l o r a t o r y w e l l producing i n the high range? 

A. Well, I would l i k e t o phrase t h a t i n , yes, t h a t ' s 

t r u e , but they can also work w i t h us, or anybody else 

t h a t ' s d r i l l i n g one of these ventures, and not s u f f e r any 

r i s k . They can cooperate, we can put a p r o j e c t t o g e t h e r , 

we can share the cost of those u p - f r o n t costs. 

So I mean, yes, what you said i s t r u e , but t h a t ' s 

not n e c e s s a r i l y what they need t o r i s k a t a l l . I mean, i f 

they choose t o stand out and not be a p a r t of the 

development, then I t h i n k i t ' s a ppropriate f o r them t o have 

t h a t r i s k a v a i l a b l e t o them. I t h i n k i t ' s a p p r o p r i a t e f o r 

them t o go make those decisions on t h e i r own and not come 
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l o o k i n g t o the other p a r t i e s t h a t have these huge u p - f r o n t 

costs, t o provide t h a t i n f o r m a t i o n t o them so t h a t they can 

develop t h e i r property at much reduced r i s k , much reduced 

cost. 

Q. The scenario you're t a l k i n g about t h e r e i s w i t h 

B u r l i n g t o n as the expl o r a t o r y d r i l l e r . Let's t u r n t h a t 

around. Let's say somebody t h a t o f f s e t s B u r l i n g t o n i s 

doing an e x p l o r a t o r y hole, but they don't i n v i t e B u r l i n g t o n 

i n t o i t . Then the scenario you propose wouldn't be i n 

e f f e c t . I mean, i t ' s not a vo l u n t a r y issue. You have t o 

do something else, then, t o p r o t e c t your c o r r e l a t i v e 

r i g h t s , and wi t h o u t the data you're at a disadvantage, 

aren't you, i n p r o t e c t i n g your r i g h t s ? 

A. Well, what we would do i n t h a t s i t u a t i o n , i f we 

were i n t e r e s t e d i n t h a t p r o j e c t area, we would go t o the 

operator and see i f we could work a deal w i t h him. I t ' s a 

two-way communication. We would go t o him and say, you 

know, We're i n t e r e s t e d i n t h i s p r o j e c t area, we w i l l 

p a r t i c i p a t e i n your cost t o develop t h i s t h i n g i n — e i t h e r 

d i r e c t l y by paying our share of i t ; we may determine t h a t 

we would l i k e t o farm out t o you. 

Now, i f the operator simply says, No, you know, 

we don't need your acreage, we're developing t h i s 100-

percent us, we don't care about the o f f s e t p r o p e r t i e s , and 

he goes ahead and d r i l l s i t , then we have some d e c i s i o n 
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p o i n t s t o make. We have t o decide i f we want t o develop 

our property. 

And q u i t e f r a n k l y , we would w a i t , probably, and 

see the r e s u l t s from h i s w e l l , because we're not going t o 

know a l o t about i t , and probably develop i t a t t h a t time. 

Or we would commence the a c t i v i t y t h a t ' s necessary f o r us 

t o evaluate h i s proposed t a r g e t and be ready a t the 

opportune time t o go forward. 

Q. Your proposed r u l e expands the amount of 

i n f o r m a t i o n t h a t you want covered under the Rule 1105 t o 

incl u d e b a s i c a l l y any i n f o r m a t i o n , w h i l e the c u r r e n t Rule 

1105 speaks about C-105 and i t s attachments? 

A. Yes, s i r , although i t does say i n there t h e r e are 

s p e c i a l t e s t s , and t h a t ' s not w e l l defined, and I'm not 

sure what a l l t h a t might cover. So t o some ext e n t i t ' s 

somewhat open, even r i g h t now, on what i s — can be covered 

by the c o n f i d e n t i a l i t y r u l e . 

And yes, s i r , you're c o r r e c t , we have not 

proposed d e f i n i t e l i m i t a t i o n s on what we t h i n k should be 

covered by the c o n f i d e n t i a l i t y r u l e . I'm not sure I could 

t e l l you w i t h a d e f i n i t e answer e x a c t l y the pieces of 

i n f o r m a t i o n t h a t should be covered, because technology 

changes, q u i t e f r a n k l y . 

Q. I n your work and experience i n the San Juan Basin 

do you have an opinion as t o whether or not the c u r r e n t 
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r u l e has perhaps prevented other operators besides 

B u r l i n g t o n from conducting t h e i r business and t a k i n g the 

r i s k necessary t o develop the resources i n the San Juan 

Basin? 

A. Well, I do know of one other operator because 

they're a par t n e r i n the deep e x p l o r a t i o n p l a y ; t h a t ' s 

Conoco. And they're as concerned about t h i s s i t u a t i o n as 

we are, so I know i t ' s having an impact upon them and t h e i r 

f u t u r e decisions too. 

As t o other operators, no, s i r , I couldn't answer 

your question as t o them. 

MR. CHAVEZ: I don't t h i n k I have any more 

questions. 

CHAIRMAN LEMAY: A d d i t i o n a l questions of the 

witness? 

Commissioner Weiss? 

COMMISSIONER WEISS: Yes. 

EXAMINATION 

BY COMMISSIONER WEISS: 

Q. On t h a t May 15th l e t t e r you got two w r i t t e n 

responses. I take i t you got some ve r b a l responses also? 

A. Only i n g e n e r a l i t i e s , t h a t they had received my 

l e t t e r and t h a t they d i d n ' t see any p o t e n t i a l problems, and 

i t was a very general acknowledgement of r e c e i v i n g i t . And 

I d i d n ' t have anybody c a l l back a f t e r they had received the 
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l e t t e r and go over s p e c i f i c a l l y p o i n t s . No — Other than 

the w r i t t e n l e t t e r s , nobody d i d . 

Q. Did you send anything t o Cinco? 

A. I don't b e l i e v e t h a t they were included i n the 

l i s t of people t h a t I asked f o r feedback. 

Q. Did you send one t o Amoco? 

A. Yes, s i r . 

Q. Okay. 

A. Yes, they are. I was j u s t l o o k i n g they're here. 

Generally, i f they were an operator i n the Blanco-Mesaverde 

Pool, t h a t ' s who I t r i e d t o s o l i c i t i n f o r m a t i o n from. 

Q. A l l r i g h t , thank you. I've got a l i s t of t h i n g s 

here t h a t j u s t occurred t o me — 

A. Yes, s i r . 

Q. — whi l e you were presenting your testimony. 

Are you aware t h a t the AAPG i s t r y i n g t o s t a r t a 

p u b l i c seismic l i b r a r y ? How do you f e e l about such a 

thin g ? They're t o get the i n f o r m a t i o n together, make t h i s 

k i n d of i n f o r m a t i o n p u b l i c . Maybe not today's seismic 

data, but... 

A. Yes, s i r . I n f a c t , we p a r t i c i p a t e i n some of 

those groups, i n group shoots, and t h a t ' s i n f o r m a t i o n t h a t 

i s released t o t h a t o r g a n i z a t i o n or t h a t group of people 

a f t e r i t ' s served i t s basic purpose f o r the company t h a t 

has developed i t . So we're i n favor of those k i n d of 
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p a r t i c i p a t i o n s . 

Q. How long does t h a t u s u a l l y take? 

A. Generally — Oh, i t can vary, but I ' d say 

g e n e r a l l y probably one t o maybe f i v e years, somewhere i n 

t h a t range. 

Q. You know, there's a value, obviously, t o p u b l i c 

access t o the logs and a l l the i n f o r m a t i o n r e q u i r e d . I 

assume the value t o B u r l i n g t o n i s the same as i t i s t o 

these guys, say? 

A. I t should be the same f o r any operator, 

g e n e r a l l y . 

Q. Yeah. I know t h a t B u r l i n g t o n has r e l i e d h e a v i l y 

on p u b l i c i n f o r m a t i o n t o develop t h i n g s up t h e r e . 

A. Yes, s i r . 

Q. I mean, the l o g base — 

A. Yes, s i r , t h a t ' s t r u e . 

Q. — e t cetera. So there i s a value t o you, j u s t 

as th e r e i s t o other people, and a l l you guys are l o o k i n g 

f o r i s t h i s delay of making t h a t p u b l i c , huh? 

A. Yes, s i r , we're not asking t h a t t h i s i n f o r m a t i o n 

not be made p u b l i c a t an appropriate p o i n t i n time, not a t 

a l l . 

Q. But you do r e l y h e a v i l y on what i s a v a i l a b l e 

p u b l i c l y ? 

A. Yes, we do. 
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Q. Okay. So I guess, i n my mind, the question i s 

how t o put a value t o t h a t , or a time, a value t o t h a t 

time, or how t o estimate the proper amount of time t o l i m i t 

the p u b l i c d i s c l o s u r e of any i n f o r m a t i o n you may develop. 

And maybe one way t o do t h a t i s , you know, t o 

t h i n k about your investment and what -- I don't know what 

— For example, on the l a s t page of your e x h i b i t s , t h e r e 

you've got net present value. That u s u a l l y r e q u i r e s a 

discount r a t e — 

A. Yes, s i r . 

Q. — t o f i g u r e i t out. What do you guys use? 

A. I t h i n k t h i s one was developed — I d i d n ' t run 

these economics, but I believe t h i s one was discounted a t 

10 percent. I may have t o check t h a t f o r you, but — I 

mean, I can check i t f o r you, but I don't know the answer 

t o i t r i g h t o f f — 

Q. Surely your hurdle r a t e f o r e x p l o r a t i o n p r o j e c t s 

i s g r e a t e r than 10 percent? 

A. Well, our c u r r e n t hurdle r a t e f o r e x p l o r a t i o n 

p r o j e c t s i s , i n f a c t , 2 0 percent. But I don't know what 

t h i s discount r a t e was run a t . I do know t h a t a l o t of 

people are s t i l l running some 10-percent and 15-percent 

discount r a t e s . And i f you would l i k e f o r me t o check t h a t 

f o r you, I ' d be — 

Q. Well, t h a t would be i n t e r e s t i n g . 
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A. I w i l l get t h a t f o r you. 

Q. As I see i t , t h a t might enter i n t o -- You know, 

you could use t h a t , discounted your $2.5 m i l l i o n investment 

at 2 0 percent a year. When does i t go t o zero? Well, i t ' s 

a number of years i n the f u t u r e . 

And maybe t h a t ' s the value -- maybe t h a t should 

be the time t h a t t h i s i n f o r m a t i o n should be held 

c o n f i d e n t i a l . 

A. That could be an extended p e r i o d of time, and — 

Q. Yeah — 

A. — I'm not sure t h a t — You know, we're not 

asking t o hold i n f o r m a t i o n c o n f i d e n t i a l over the l i f e of 

the p r o j e c t , over the r e s e r v o i r . This -- The i n f o r m a t i o n 

t h a t we gather has a value, has a d e f i n i t e l i f e value t o 

i t . 

But t h a t i s more l i m i t e d , I t h i n k , than what 

you're r e f e r r i n g t o . Because I mean, these p r o j e c t s , the 

l i f e of these p r o j e c t s could be 40, 50 years. And the 

p o i n t i n time when you get t o your net present value 

p o s i t i v e f l o w , t h a t would, of course, depend upon each 

p a r t i c u l a r p r o j e c t . And I see your p o i n t t h e r e . 

But we've looked a t the o f f s e t r u l e s t h a t the 

other s t a t e s have, and t h a t was one of the reasons -- The 

p o i n t you j u s t made was one of the reasons t h a t we are 

suggesting t o you t h a t we not go t o a f i x e d term, a one-
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year term, because t h a t may not be a p p l i c a b l e , i t may not 

be needed. A p a r t y may only need 9 0 days. And t h a t ' s 

f i n e , t h a t gets him through h i s o b j e c t i v e s . He may only 

need s i x months. He may only need 27 0 days, or he may only 

need 360 days. 

So t h a t ' s why we propose t o you t h a t we have t h a t 

f l e x i b i l i t y i n the r u l e . I mean, we could have proposed t o 

you t h a t we do l i k e some of the other s t a t e s do and go t o 

one year or two years w i t h an a d d i t i o n a l one year. But 

we're not i n t e r e s t e d i n s t r e t c h i n g i t out t o long periods 

of time. We're i n t e r e s t e d i n the f l e x i b i l i t y of having the 

s h o r t e s t amount of time of c o n f i d e n t i a l i t y — t h a t s t a t u s 

held c o n f i d e n t i a l , as i s p r a c t i c a l . I don't see t h a t every 

a p p l i c a t i o n should go f o r a year. 

Q. I f i n d t h a t tough t o be l i e v e t h a t 2 0-percent 

discount r a t e on an e x p l o r a t i o n p r o j e c t . That's what you 

get on an apartment house. You know, why i n the world take 

those b i g r i s k s ? My f e e l i n g i s , i t ' s more on the order of 

50 or 80 percent before you d r i l l an e x p l o r a t i o n w e l l . But 

I don't know, so... 

A. But I can get you t h a t discount r a t e t h a t we ran 

t h i s a t . 

Q. That would be an i n t e r e s t i n g number. 

A. A l l r i g h t . 

Q. The hurdle r a t e f o r e x p l o r a t i o n , r e a l e x p l o r a t i o n 
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l i k e d r i l l i n g a deep w e l l out the r e , t h a t — Not many have 

been done. 

And then you say you've looked a t e x p l o r a t i o n 

u n i t s . Now, what happens, or how come they don't come 

together? You very, very seldom see them up t h e r e . 

A. Well, one of the major problems up here i s the 

f a c t t h a t the San Juan Basin has been producing f o r so many 

years, and a l l the acreage up here i s v i r t u a l l y s u b j ect t o 

being leased, and i t ' s under production, i t ' s h e l d by 

production. That doesn't necessarily move a p a r t y t o 

cooperate w i t h people t o develop deep place. 

There i s a large tendency f o r people j u s t t o hang 

out t h e r e and w a i t and say, No, I'm not going t o 

p a r t i c i p a t e i n several m i l l i o n d o l l a r s ' worth of seismic 

and geophysical and geoscience work. I ' l l l e t you d r i l l 

your w e l l , and I ' l l d r i l l mine l a t e r . 

So i n some ways i t ' s a d e t e r r e n t , than t r y i n g t o 

get t h i s acreage together. And t h a t ' s what we've found. 

We've been working on i t f o r a year and s i x months t o get 

these p r o j e c t s together. 

There again, on the other hand, though, you know, 

i f a person i s w i l l i n g and wants t o increase h i s reserve 

base and go on, the f a c t t h a t we're w i l l i n g t o spend those 

d o l l a r s might, and many times does — We've found i t t o be 

t r u e on the other side too, t h a t we can go ask a p a r t y and 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

82 

say, you know, We would l i k e t o farm out your acreage, and 

i n r e t u r n f o r t h a t , i n r e t u r n f o r t h a t compensation, we're 

w i l l i n g t o share w i t h you our i n f o r m a t i o n . 

Okay, t h a t ' s an economic advantage t o them 

because we're not going t o farm out eve r y t h i n g they own i n 

the Basin. We're g e n e r a l l y going t o farm i t out i n our 

prospect area. They have other acreage remaining out 

th e r e . They c o n t r i b u t e t o our w e l l , they c o n t r i b u t e t o the 

cost of t h a t u p - f r o n t money, and they get the i n f o r m a t i o n . 

So there's also — That value component of t h a t 

i s out the r e also, t h a t i t i s a good bargaining t o o l , and 

i t does encourage partnerships and e x p l o r a t i o n from t h a t 

standpoint. 

Q. Yeah, t h a t ' s a d i f f i c u l t question here. 

Personally, I k i n d of understand the need f o r p u b l i c 

i n f o r m a t i o n . I t h i n k t h a t ' s very important. 

But then too, I t h i n k the o i l business has always 

been, you take b i g r i s k s and you're e n t i t l e d t o b i g 

rewards. How do those come together? I guess we're going 

t o decide here, perhaps. 

A. Well, there's an avenue f o r t h a t t o come 

together. Again, we're not asking f o r perpetual 

c o n f i d e n t i a l i t y , and t h a t ' s the answer t o your question, i n 

my op i n i o n . You're going t o have t h a t i n f o r m a t i o n 

a v a i l a b l e t o you a t some p o i n t i n time. We j u s t want the 
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opportunity to use the information that we've developed in 

a reasonable manner. 

COMMISSIONER WEISS: That's a l l the questions I 

have. Thank you. 

CHAIRMAN LEMAY: Commissioner Bailey? 

EXAMINATION 

BY COMMISSIONER BAILEY: 

Q. Following upon Commissioner Weiss's question, how 

many u n i t s , e x p l o r a t o r y u n i t s , i n the San Juan Basin does 

B u r l i n g t o n already operate? 

A. You're t a l k i n g about w i l d c a t w e l l s ; you're not 

t a l k i n g — 

Q. I'm t a l k i n g about e x p l o r a t o r y u n i t s . 

A. Exploratory f e d e r a l u n i t s , perhaps, or — you 

know, a l l of our — A l l of the u n i t s t h a t we do operate 

were e x p l o r a t o r y f e d e r a l u n i t s , and we have got 15 of those 

t h i n g s . But t h a t doesn't mean t h a t we're d r i l l i n g deep 

e x p l o r a t o r y w e l l s on any p a r t i c u l a r one of those a t the 

present time. 

Q. And I'm not implying t h a t — 

A. Okay. 

Q. — t h a t ' s where your prospect l o c a t i o n i s . 

A. Yes, ma'am. 

Q. But aren't those u n i t s t o a l l depths? 

A. They are. 
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Q. Okay, so you already had large e x p l o r a t o r y u n i t s 

i n the area, j u s t as a follow-up t o the Commissioner's 

questions. 

When you apply f o r an ex p l o r a t o r y u n i t w i t h the 

BLM, a c e r t a i n amount of geologic and geophysical 

i n f o r m a t i o n i s given t o them t o j u s t i f y the boundaries t h a t 

the operator chooses f o r the e x p l o r a t o r y u n i t ; i s t h a t 

r i g h t ? 

A. That's c o r r e c t . 

Q. And t h a t would normally be the only time t h a t you 

would volunteer the geophysical i n f o r m a t i o n t o the BLM i n 

l i g h t of t h e i r r u l e s here? 

A. No, i t wouldn't necessarily be the only time. I 

t h i n k we have on occasion taken over our geophysical and 

ge o l o g i c a l i n t e r p r e t a t i o n s t o the BLM when questions needed 

t o be answered i n those regards from the j u r i s d i c t i o n a l 

standpoint — I mean from a r e g u l a t o r y standpoint. So i t 

does happen. I would say i t doesn't happen f r e q u e n t l y . 

Q. And the most obvious time would be du r i n g an 

a p p l i c a t i o n f o r an ex p l o r a t o r y u n i t , where you would want 

t o j u s t i f y the u n i t boundaries based on s t r u c t u r e ? That 

i s — 

A. That i s an obvious — 

Q. — t h a t i s one of t h e i r requirements? 

A. Yes, ma'am. 
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Q. I'm t y i n g t h i s i n t o why you would choose the BLM 

r u l e t o t r y t o apply i t t o a l l agencies statewide, r a t h e r 

than j u s t the BLM requirements, because when you come up 

f o r an e x p l o r a t o r y u n i t hearing w i t h the OCD, do you also 

b r i n g t h a t i n f o r m a t i o n t o the OCD, or do they not r e q u i r e 

t h a t or even ask any questions concerning the j u s t i f i c a t i o n 

f o r the u n i t boundaries? 

A. I have t o t h i n k way back. We haven't brought an 

e x p l o r a t o r y — f e d e r a l e x p l o r a t o r y u n i t i n the San Juan 

Basin t o the D i v i s i o n f o r many, many years. I'm t h i n k i n g 

t h a t t h a t i n f o r m a t i o n i s shared w i t h a l l of the 

j u r i s d i c t i o n a l agencies, but I could be wrong about t h a t , 

but we j u s t — 

Q. You don't look at i t — 

A. — we haven't brought i t forward. 

Q. — from BLM's side. 

A. Uh-huh. 

Q. I'm sure t h a t unless a r e g u l a t o r y agency requests 

i t , you wouldn't volunteer i t ? 

A. I couldn't answer t h a t question i t ' s — I 

haven't brought one forward i n any recent time p e r i o d a t 

a l l , so I'm not knowledgeable on t h a t p o i n t . 

Q. When I was j u s t glancing through your c h a r t on 

these s t a t e s , I n o t i c e t h a t you had Texas o f f s h o r e can go 

f o u r t o f i v e years, but I d i d n ' t n o t i c e Texas onshore. Are 
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t h e r e — 

A. Yes, yes, t h a t may not be c l e a r i n t h a t e x h i b i t . 

I t was d i f f i c u l t t o put i n a very b r i e f d e s c r i p t i o n . Some 

of these r u l e s are r a t h e r lengthy, and they have d i f f e r e n t 

components t o them. 

For Texas, i f you read over here t o the side, i t 

w i l l t e l l you the answer you're looking f o r , I b e l i e v e . I t 

b a s i c a l l y says, about middle way down th e r e , i t says, "When 

f i l i n g such a request, the owner or operator must r e t a i n 

the logs(s) and may delay f i l i n g such l o g ( s ) f o r one 

year..." And I believe t h a t i s the basic a p p l i c a t i o n i n 

Texas. Now, you can go on t o off s h o r e a p p l i c a t i o n s and get 

f u r t h e r c o n f i d e n t i a l i t y periods. 

Q. But I was confused because i n the middle t h e r e i t 

j u s t referenced o f f s h o r e . I wasn't sure t h a t t h i s on the 

rig h t - h a n d side applied t o offshore or onshore. 

A. I t applies t o both. 

Q. Okay. 

A. Are you looking a t t h a t middle column? 

Q. Yes. 

A. That of f s h o r e only applies t o the p a r e n t h e t i c a l , 

the four-year. 

Q. Oh, okay. 

A. I t ' s grouped i n t h a t p a r e n t h e t i c a l t h e r e . 

Q. Thank you f o r t h a t c l a r i f i c a t i o n . 
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A. Uh-huh. 

As a r o y a l t y owner i n the — throughout the 

e n t i r e s t a t e , i t i s very obvious t h a t your i n t e r e s t r i g h t 

now i s the deep e x p l o r a t o r y p r o j e c t s i n the northwestern 

p a r t of the s t a t e , and your answers were very s t r i c t l y 

c onfined t o your emphasis i n the northwestern p a r t of the 

s t a t e w i t h these deep e x p l o r a t o r y p r o j e c t s . 

But t h i s r u l e would apply statewide — 

A. Yes, ma'am. 

Q. — t o a l l p r o j e c t s — 

A. Yes. 

Q. — t o a l l operators, and would have a tremendous 

impact on o f f s e t operators and r o y a l t y owners throughout 

the state? 

A. Well, the r u l e already applies t o a l l of those 

people. 

Q. Yes. 

A. We're simply asking f o r the f l e x i b i l i t y t o extend 

t h a t i n given circumstances. 

Q. And a delay i n knowledge of the value of 

product i o n i n the area, which can a f f e c t r o y a l t y r a t e s f o r 

leases. One of the s t a t u t o r y requirements f o r the Land 

O f f i c e i n e v a l u a t i n g t r a c t s t o be put up f o r the monthly 

o i l and gas lease sale i s knowledge of the area, and 

wi t h o u t the most c u r r e n t i n f o r m a t i o n , w i t h a d i s t i n c t 
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disadvantage t o knowing the value of the resource, then our 

r o y a l t y could be g r e a t l y impacted 

A. They may not be impacted though, t o o , i f we were 

i n an area where you had some s t a t e leases a v a i l a b l e f o r 

sale and we had developed t h i s i n f o r m a t i o n , we would be 

w i l l i n g t o b i d much more f o r those, had we not developed 

t h a t i n f o r m a t i o n . 

Q. I f you had competition, and i f th e r e i s knowledge 

f o r us t o set the c o r r e c t r o y a l t y r a t e i n e v a l u a t i n g the 

t r a c t f o r lease? 

A. And t h a t can come through several a l t e r n a t i v e s . 

L i k e I s a i d , we're p u t t i n g together acreage p l a y s , and 

people are p a r t i c i p a t i n g w i t h us, and t h a t i n f o r m a t i o n — 

those p r o p e r t i e s w i l l be developed, and so t h a t i n f o r m a t i o n 

w i l l be d i s t r i b u t e d . 

Generally, nearly a l l the time, you know, when 

I've been a t sales, people are f a m i l i a r w i t h those areas. 

And as an example, i f B u r l i n g t o n would come over and b i d on 

a land o f f s e t t i n g one of our e x p l o r a t o r y t r a c t s , people 

know we're d r i l l i n g a w e l l there. That's going t o 

immediately pique the i n t e r e s t i n i t . 

And as long as we stay i n the bi d d i n g game, 

they're going t o stay r i g h t i n there w i t h us, because i f 

they say, Well, i f B u r l i n g t o n was w i l l i n g t o devote the 

time and money d r i l l i n g t h i s t h i n g , I t h i n k I ' l l take the 
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r i s k and compete w i t h them on i t . 

Q. But i n those areas where B u r l i n g t o n i s not a 

pla y e r , i f i t i s not a deep e x p l o r a t o r y p r o j e c t , then we 

could face, couldn't we, the s i t u a t i o n where smaller 

operators could invoke t h i s , would have an advantage over 

competition and over us, who needs t o know the value of 

our... 

A. No, I don't believe t h a t would happen a t a l l . 

Our a p p l i c a t i o n of t h i s r u l e i s going t o be very l i m i t e d . 

The D i v i s i o n , as we've proposed the r u l e , has d i s c r e t i o n i n 

t h a t over the 9 0-day period. 

Now, you may not — As the c u r r e n t r u l e i s 

w r i t t e n , you may not have any d i s c r e t i o n i f anybody, f o r 

any p r o j e c t , asks t o have c o n f i d e n t i a l r u l e s . That 

d i s c r e t i o n may not be there. I don't know how the 

Commission has handled t h a t . But they may have t o grant 

t h a t f o r a t l e a s t a 90-day period . 

But we thought i t was wise t o give the D i v i s i o n 

d i s c r e t i o n i n the extension periods so t h a t there's no 

abuses taken of t h i s r u l e , and t h a t ' s the reason t h a t we 

develop i t the way t h a t we d i d develop i t . 

I mean — As I said before, we could have come 

forward and simply requested t h a t you go t o a one-year 

c o n f i d e n t i a l i t y p e r i od, l i k e the other -- most of the other 

s t a t e s have done. But we're t r y i n g t o make i t as f l e x i b l e 
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and as a p p l i c a b l e as we can. 

COMMISSIONER BAILEY: That's a l l the questions I 

have. 

CHAIRMAN LEMAY: Thank you, Commissioner B a i l e y . 

I've got a couple, Mr. Alexander. 

EXAMINATION 

BY CHAIRMAN LEMAY: 

Q. I'm t r y i n g t o narrow t h i s down t o the issues. 

There are some p r e t t y b i g issues inv o l v e d , i f we want t o 

look a t the b i g p i c t u r e . I t h i n k t h a t was mentioned 

e a r l i e r . 

Example: What in f o r m a t i o n i s considered 

p r o p r i e t a r y ? As I understand i t , your A p p l i c a t i o n would 

put t h a t d i s c r e t i o n a r y power i n the operator. I t could 

also r e s i d e w i t h the Commission, i f we i n d i c a t e d what items 

would be considered p r o p r i e t a r y . 

Example: You know, h i s t o r i c a l l y seismic has been 

considered p r o p r i e t a r y , as has dipmeters. The l o c a t i o n of 

w e l l s has not. We r e q u i r e c e r t a i n i n f o r m a t i o n be f i l e d as 

a matter of record, i n c l u d i n g the w e l l logs, although given 

c e r t a i n w i l d c a t w e l l s t h a t are d r i l l e d , I can see w e l l logs 

would be a decided advantage f o r competitive purposes i f 

others had i t . 

A. Yes, s i r . 

Q. The way you describe the San Juan Basin, what — 
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I s t i l l don't know why you want t h i s a d d i t i o n a l time. 

A. I t ' s — 

Q. Acquire more leases, buy r o y a l t y , d r a i n your 

o f f s e t s ? What's the advantage of the e x t r a time you would 

r e q u i r e , f o r you? 

A. I t ' s e x a c t l y as the economic model presents t o 

you. You have t o have s u f f i c i e n t reserves i n a given 

p r o j e c t area t o make t h a t p r o j e c t economically v i a b l e . 

You can't go i n and d r i l l one of these deep 

e x p l o r a t o r y w e l l s on one section and be b l i n d t o the 

surrounding s e c t i o n , because t h a t one s e c t i o n w i l l not give 

you s u f f i c i e n t reserves t o pay f o r the cost of t h a t w e l l 

plus a l l of the m i l l i o n s of d o l l a r s of u p - f r o n t money t h a t 

you're going t o have t o amortize or c a p i t a l i z e against a 

b i g - p r o j e c t area. 

Q. I understand t h a t . I'm j u s t saying, okay, l e t ' s 

g i v e a h y p o t h e t i c a l example. You d r i l l a discovery w e l l . 

You've got your deal made before you go i n . 

A. Not a l l of i t . We're s t i l l c o n t i n u i n g , and 

t h a t ' s where the c o n f i d e n t i a l i t y of the logs comes i n t o 

p l a y . 

Q. What can you do? Buy a d d i t i o n a l leases --

A. Yes, s i r . 

Q. — discovery w e l l — 

A. Most d e f i n i t e l y . 
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Q. — i n the San Juan Basin? 

A. Yes, s i r . Not buy leases, but you can get i n — 

because most of the acreage has already been leased. But 

you can c e r t a i n l y farm i n acreage and you can purchase 

leases. 

Q. You can, you can s t i l l make some land plays 

there? 

A. Yes, s i r . 

Q. Do they r e q u i r e more than 9 0 days t o make? 

A. We've been working on i t , you know, and they're 

s t i l l working on i t now, and we've got people employed t h a t 

are going t o be working on t h i s f o r at l e a s t another year. 

Q. No, I'm saying on the basis of a w e l l , i f t h a t — 

A. Yes, s i r . 

Q. — i f t h a t scenario changes, y o u ' l l need more 

than 90 days t o increase your acreage p o s i t i o n i f you d r i l l 

a discovery w e l l . 

A. You need the f l e x i b i l i t y t o continue the work 

t h a t — I mean, any prudent operator w i l l s t a r t t h a t 

a c t i v i t y before he d r i l l s a w e l l . 

Q. Sure. 

A. And any prudent operator w i l l continue t h a t 

a c t i v i t y a f t e r he gleans some i n f o r m a t i o n from t h a t w e l l , 

because i t ' s going t o t e l l him the d i r e c t i o n s t o t u r n . 

I t may t e l l him, t h i s i s the end of t h i s p r o j e c t , 
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w e ' l l never get enough reserves out of t h i s t o continue, 

and we would stop our lease plays a t t h a t p o i n t i n time. 

Or i t may v a l i d a t e our o r i g i n a l assumptions. 

And i t may t e l l us t h a t , w e l l , i n order t o 

support t h i s venture ongoing, i n order t o amortize a l l 

these u p - f r o n t costs, we're going t o need t o acquire a 

c e r t a i n s i z e block of acreage i n t h i s area. 

I t may t e l l him t h a t , w e l l , thank goodness t h i s 

w e l l i s a l o t b e t t e r than I thought i t was, and we won't 

have t o acquire as much acreage as we o r i g i n a l l y thought we 

may have t o acquire i n order t o make t h i s an economically 

v i a b l e p r o j e c t . 

There's several d i f f e r e n t d i r e c t i o n s t h a t you 

might go once t h i s i n f o r m a t i o n i s a v a i l a b l e t o you. 

Q. Granting a l l those arguments, what you're saying, 

you need an a d d i t i o n a l 90 days, beyond the 90 days of 

c o n f i d e n t i a l i t y , t o accomplish whatever d i r e c t i o n you want 

t o t u r n , a f t e r you've gained the knowledge from the one 

well? 

A. You may need an a d d i t i o n a l 3 60 days. 

Q. You may need f i v e years. 

A. That's — I mean — But we're not asking f o r 

t h a t . Your p o i n t i s w e l l taken. I mean, you could go on 

i n t o i n f i n i t y . But I do agree, there has t o be a p o i n t i n 

time t h a t we don't want t o go beyond. 
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Q. They way you present your p r e s e n t a t i o n — of 

course, i t ' s geared t o the San Juan Basin. Those operators 

i n the southeast have requested t h a t t h i s p a r t i c u l a r r u l e 

apply t o them, and I — you know, I t h i n k these — our 

r u l e s do apply statewide. 

A. Yes, s i r . 

Q. There have been s i t u a t i o n s , and I'm f a m i l i a r w i t h 

them, i n the southeast where the bigger operators have 

c o n t r o l l e d a play simply by not r e l e a s i n g t h e i r logs and 

t r a d i n g them, and i t ' s been t o the detriment of 

development, t h a t a l l of a sudden a l o g becomes a 

c o n f i d e n t i a l piece of i n f o r m a t i o n , l i k e i t i s i n Alaska. 

You j u s t don't release those t h i n g s . You keep them and you 

tr a d e them. But t h a t makes i t a k i n d of a narrow game t h a t 

people can play. 

You get t o t h a t p o i n t when — Seismic, we a l l 

agree, has always been c o n f i d e n t i a l . But logs i n our s t a t e 

have always been — beyond a c e r t a i n p e r i o d , have been 

released, and people use those, g e o l o g i s t s use those, t o 

acquire new prospects. I t generates a c t i v i t y , i t gets 

w e l l s d r i l l e d . 

And i f , as a matter of p r a c t i c e , operators say, I 

can get a competitive advantage by keeping every w e l l I 

d r i l l c o n f i d e n t i a l so I can trade w i t h other a c t i v e 

operators, i n f o r m a t i o n does not get released, w e l l s do not 
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get d r i l l e d , t here i s not competition on s t a t e leases when 

they come up f o r competitive b i d , nor f e d e r a l leases. 

What I'm saying i s , the magnitude of what you've 

asked us t o do here f a r exceeds what B u r l i n g t o n i s 

contemplating doing i n the San Juan Basin f o r making a 

Pennsylvanian play. 

A. Well, I don't t h i n k so. A l l the other s t a t e s 

have been d e a l i n g w i t h these same r u l e s f o r many years too, 

and i t hasn't impaired the competition i n any or a l l of 

those s t a t e s . 

Also, the f a c t t h a t you have a c o n f i d e n t i a l , a 

valuable piece of l o g , on the con t r a r y , can increase the 

d r i l l i n g a c t i v i t y , i f people are w i l l i n g t o work w i t h you 

and develop t h a t property through farm-out/farm-in 

agreement, AOI, mutual areas of i n t e r e s t , c o n t r a c t areas. 

The f a c t t h a t somebody i s w i l l i n g t o step out 

ther e and spend large sums of money t o develop these new 

processes does not mean t h a t t h a t ' s going t o c u r t a i l the 

amount of w e l l s t o be developed. I t could be q u i t e t o the 

co n t r a r y . 

Q. But t h a t i s your example i n the San Juan Basin. 

What I'm saying i s , the r u l e you propose, ap p l y i n g t o a l l 

areas of the s t a t e , could allow operators t h a t d r i l l f i e l d 

w e l l s — I t h i n k the question was r a i s e d before, i n f i e l d 

w e l l s , f i e l d w e l l s i n southeast New Mexico t h a t have no 
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w i l d c a t p o t e n t i a l , s t r i c t l y as a t r a d i n g t o o l , t o be able 

t o acquire someone else's l o g t h a t they h o l d c o n f i d e n t i a l , 

and soon you have a small group of t r a d e r s t h a t have a 

lar g e competitive advantage over everyone else i n b i d d i n g 

f o r leases. 

The r u l e you're proposing as we enlarge i t — I'm 

concerned about some of the i m p l i c a t i o n s of i t , not i n the 

s p e c i f i c examples t h a t you l a i d out before us. 

A. Well, I worked i n other areas, i n other s t a t e s 

too, and I do know — And you may have a v a l i d p o i n t . But 

I do know, also, on the other side, t h a t t h a t works t o 

a c t u a l l y increase competition, and t o get more work done 

and more w e l l s developed. Because, you know, i n some 

regards i t ' s u n f a i r t o stack a l l the r e s p o n s i b i l i t y f o r 

a d d i t i o n a l development and e x p l o r a t i o n on one p a r t y and 

then take complete advantage of t h a t . 

Q. Well, not one p a r t y — 

A. People should come i n and j o i n w i t h p a r t i e s t o 

develop these p r o p e r t i e s , and they should share those up

f r o n t costs. Those are the t h i n g s t h a t k i l l you, i s a l l 

t h a t u p - f r o n t cost. 

Q. I have no problem w i t h those arguments. We're 

not — What I'm t r y i n g t o do i s b r i n g up examples beyond 

the scope t h a t you envisio n . That was my p o i n t — When I'm 

t a l k i n g about i n f i e l d w e l l s , we've never envisioned t h a t 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

97 

being t a k i n g advantage of your competitors; t h a t ' s 

something we a l l trade as a matter of j u s t common usage. 

There's an u n w r i t t e n r u l e , you release your logs i n t h i s 

s t a t e . I mean, t h a t ' s — 

A. Yes, s i r , and I don't — 

Q. — t h a t ' s been a p r i n c i p l e f o r years. 

A. — and I don't t h i n k you've seen t h a t happen. I 

mean, I don't know t h a t we've asked f o r any c o n f i d e n t i a l i t y 

on any i n f i l l w e l l s . I mean, we share a l l of t h a t 

i n f o r m a t i o n . 

Q. There has been cases where they have, however. 

A. Yeah. 

Q. I n the southeast — I don't t h i n k you're f a m i l i a r 

w i t h i t , but I am, s p e c i f i c a l l y , where i t has hindered out 

the r e . 

A. Well, I t h i n k t h a t ' s where the Commission ought 

t o have some d i s c r e t i o n . I mean --

Q. Well — 

A. — we're not proposing a r u l e t o get i t abused a t 

a l l . 

Q. No, the p o t e n t i a l f o r abuse i s enlarged when you 

extend the time l i m i t , i s the p o i n t . 

A. Well, I mean, the p o t e n t i a l f o r abuse i s the r e 

already. I mean, even i n a 90-day clock you have some 

p o t e n t i a l f o r abuse. The f a c t t h a t you extend i t extends 
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the time p e r i o d f o r some p o t e n t i a l abuse, I w i l l agree w i t h 

t h a t . 

But I mean, I don't t h i n k — I haven't seen an 

abuse of t h i s r u l e and f o r the i n t e n t i o n of t h i s r u l e . 

Maybe you f o l k s have, but I haven't. 

Q. Are you f a m i l i a r w i t h the vintage of many of the 

c o n f i d e n t i a l i t y r u l e s t h a t e x i s t i n other s t a t e s , when they 

were enacted? 

A. Just some of them. 

Q. They're p r e t t y o l d , aren't they? 

A. No, some of them have been updated f a i r l y 

r e c e n t l y . I d i d n ' t b r i n g — I can give you a f u l l e r copy 

of the documents t h a t were sent t o me, and some of the 

r e v i s i o n s have been more r e c e n t l y than — w i t h i n the l a s t 

t e n years. 

Q. Really? 

A. Yes, s i r . 

Q. That's i n t e r e s t i n g , because c e r t a i n l y times are 

d i f f e r e n t when you have a w i l d c a t f r o n t i e r . You can go out 

and sometime lease t r a c t s a mile from you. 

A. Yes, s i r . 

Q. You're f a m i l i a r — You're a landman — 

A. Sure. 

Q. — you're f a m i l i a r w i t h plays as they develop, 

and the c o n f i d e n t i a l i t y r u l e has a s p e c i f i c purpose. You 
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can go out and lease lands based on the i n f o r m a t i o n t h a t 

you pay f o r and gain f o r . 

A. Uh-huh. 

Q. I t also — I t ' s k i n d of a r e l a t i v e t h i n g . I t can 

also be d e t r i m e n t a l t o economic development when a l l of a 

sudden one company s t a r t s w i t h h o l d i n g t h e i r logs, someone 

else does, you get t o the p o i n t you get less w e l l s d r i l l e d 

because of the way t h i n g s are done i n t h a t basin. 

A. I haven't seen t h a t abuse, Mr. LeMay. 

Q. Have you seen Alaska? I know you d i d n ' t give 

Alaska as an example. 

A. No, s i r , because q u i t e f r a n k l y , you have t o have 

the resources t o put together these t h i n g s , and somebody 

has t o do i t . 

Q. Let me get on the resources. And t h i s i s the 

question I ' d l i k e t o ask you, a s p e c i f i c question. What 

happened t o dryhole money? What happened t o bottomhole 

money? I s t h a t ever requested and given on w i l d c a t wells? 

A. Yes, i t i s . 

Q. For the i n f o r m a t i o n t h a t you're t a l k i n g about? 

A. Yes, i t i s . And then t h a t ' s compensation f o r the 

i n f o r m a t i o n t h a t we've developed. That i s compensation. 

We haven't, t o my knowledge, had any bottomhole 

c o n t r i b u t i o n s on our curr e n t play, but not t o say t h a t 

t h a t ' s not a valuable t o o l , as w e l l as the farmout or 
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purchasing the acreage. I f they're w i l l i n g t o compensate 

us dryhole money t o help spread our r i s k on these u p - f r o n t 

costs, t h a t i s an approach, i t has been used. 

Q. But what we're e x p l o r i n g i s ways f o r a company t o 

be able t o j u s t i f y a h i g h l y r i s k y economic venture l i k e 

you're t a l k i n g about. What you've brought t o us i s one 

aspect of i t , the idea — 

A. One aspect — 

Q. — t h a t you have i n f o r m a t i o n you've pa i d f o r and 

should be kept c o n f i d e n t i a l so i t gives you a co m p e t i t i v e 

advantage i n the play — 

A. Yes, s i r . 

Q. — however b i g you want t o def i n e the play . 

A. Uh-huh, yes, s i r . 

Q. And I w i l l agree w i t h you t h a t as you d r i l l a 

w e l l i t has i m p l i c a t i o n s beyond even the o f f s e t s , 

e s p e c i a l l y i n what you're dealing w i t h up i n the northwest 

p a r t of the s t a t e . 

A. Most c e r t a i n l y . 

Q. No one has seen a Pennsylvanian r e e f l o g i n the 

middle of the Basin. 

But some of these other t h i n g s I question. I 

mean, would i t be h e l p f u l i f the Commission — Because we 

have t h i s when i t comes t o subpoenas. What t r u l y i s 

another p a r t y e n t i t l e d t o i n a subpoena? Are they e n t i t l e d 
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t o the raw data, the i n t e r p r e t a t i o n ? 

Generally, we've r u l e d they're e n t i t l e d t o 

c e r t a i n raw data, c e r t a i n l y not the i n t e r p r e t a t i o n . I 

mean, t h a t ' s an a r t i s t i c expression of whoever — g e o l o g i s t 

wants t o draw i t up, and t h a t shouldn't be something t h a t 

someone has t o give away. Maybe some of t h a t raw data, 

because i t was acquired on minerals, should be given — I 

mean, t h a t ' s an open question, what should be? 

Logs are — You can go e i t h e r way w i t h logs. 

C e r t a i n logs have been c o n f i d e n t i a l . Dipmeters have been 

considered c o n f i d e n t i a l . 

A. Yes, s i r . 

Q. But when you d r i l l a w e l l , t h a t l o g i s probably 

the most valuable piece of i n f o r m a t i o n , I guess you gain 

from i t , aside from some d r i l l stem t e s t s and cores, maybe? 

A. I t i s . 

Q. So t h a t — 

A. I t ' s a very d e f i n i t i v e piece of i n f o r m a t i o n . 

Q. Very d e f i n i t i v e . 

A. Yes, s i r . 

Q. And how long t h a t log could be kept 

c o n f i d e n t i a l — You might operate a system where i f we went 

down and l i s t e d c e r t a i n data and how long t h a t data could 

be kept c o n f i d e n t i a l , would t h a t be --

A. You might decide t o do t h a t . However, as you're 
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w e l l aware, we got in f o r m a t i o n and logs are a v a i l a b l e today 

t h a t weren't a v a i l a b l e ten years ago. 

Q. Certai n types of logs, you mean? 

A. Yes, s i r . And c e r t a i n t o o l s have been developed 

i n the i n d u s t r y . I'm not sure t h a t you want t o l i m i t 

y o u r s e l f t o t h a t extreme. I mean, t h a t i s a c o n s i d e r a t i o n . 

We l e f t i t open f o r the purpose t h a t the D i v i s i o n would 

have d i s c r e t i o n i n those areas, and i t could recognize new 

technology when i t came about. 

Q. Well, there's the o v e r r i d i n g question, what i s 

considered p r o p r i e t a r y ? I mean, t h a t seems t o be a 

pervading issue a l l over. What i s considered p r o p r i e t a r y ? 

And we've been s t r u g g l i n g w i t h i t . Everyone else has too. 

COMMISSIONER WEISS: I don't t h i n k so. 

CHAIRMAN LEMAY: You don't t h i n k so? 

COMMISSIONER WEISS: No, i t ' s j u s t time, i t ' s 

j u s t — He wants leverage against whoever, t r y i n g t o cut a 

deal. That's a l l i t i s . 

COMMISSIONER BAILEY: And t o broaden the scope 

and t o l i m i t the use i n — 

CHAIRMAN LEMAY: Uh-huh. 

COMMISSIONER WEISS: I don't t h i n k p r o p r i e t a r y — 

You're going t o give i t up i n a year or thr e e months or s i x 

months, you know. 

Q. (By Chairman LeMay) Well, t h a t issue comes up 
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w i t h i s s u i n g subpoenas, I know, t h a t t h a t has — 

A. Yes, s i r . 

Q. — s i m i l a r overlay t o t h i s , but not e x a c t l y . 

A. But I t h i n k some of those times t h a t t h a t 

i n f o r m a t i o n gets subpoenaed f o r economic use. I t ' s not t o 

decide the case a t hand or t o decide a matter before the 

Commission, and t h a t ' s what bothers me. 

Q. I understand. I'm w e l l f a m i l i a r w i t h the games 

t h a t companies play. 

A. Yes, s i r . 

Q. We see them. Our agency i s used c o n t i n u a l l y i n 

the game-playing out there. 

A. Yes, s i r , I r e a l i z e t h a t . 

Q. You know t h a t there's r e g u l a t o r y one-upmanship 

t h a t I t h i n k everyone i n t h i s room i s f a m i l i a r w i t h . 

A. Uh-huh. 

Q. What we t r y and do i s , as much as p o s s i b l e , keep 

t h a t p l a y i n g f i e l d l e v e l . And t h a t ' s very t r i t e , and what 

may be l e v e l f o r you may not be l e v e l f o r someone els e . 

But you know, t h a t ' s our r o l e , I t h i n k , i s t o t r y and 

provide t h i s l e v e l p l a y i n g f i e l d . 

A. Yes, s i r . 

Q. We s t r u g g l e w i t h these k i n d of questions i n 

t r y i n g t o provide i t . Where we go from here i s going t o be 

a p r e t t y i n t e r e s t i n g c a l l . And I ' d l i k e t o , before we 
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conclude t h i s , get together w i t h my f e l l o w Commissioners 

and look a t some of the options we can — extending t h i s 

hearing, r u l i n g — We could r u l e d i f f e r e n t ways on i t , 

c e r t a i n l y . We have l o t s of options. You've brought the 

issue t o us, and we need t o address i t . 

A. Yes, s i r , t h a t was our purpose, t o not only b r i n g 

the issue t o you; we f e e l there's an expanded issue t h a t ' s 

coming t o l i g h t these days t h a t needs t o be addressed i n 

terms of the other data t h a t ' s a v a i l a b l e , and we've wanted 

t o g ive you a r u l e t o work from, or our proposed r u l e t h a t 

we t h i n k provides some f l e x i b i l i t y t o a l l p a r t i e s 

concerned. 

CHAIRMAN LEMAY: Well, I t h i n k you've done us a 

ser v i c e i n b r i n g i n g the issue t o l i g h t , c e r t a i n l y , because 

i t needs t o be discussed and i t needs t o be addressed. 

Any other questions of the witness? 

MR. KELLAHIN: No, s i r . 

CHAIRMAN LEMAY: Mr. Chavez? 

FURTHER EXAMINATION 

BY MR. CHAVEZ: 

Q. Mr. Alexander, there's an issue of comparison 

between s t a t e s , the i n f o r m a t i o n a v a i l a b l e and the r u l e s . 

Since you've worked i n several s t a t e s , i t was my 

understanding t h a t — from what we've heard from other 

operators a l s o , t h a t New Mexico i s a good s t a t e t o work i n 
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because of the amount and the t i m e l i n e s s of the i n f o r m a t i o n 

t h a t was a v a i l a b l e . Are you of t h a t opinion? 

A. Well, I t h i n k i t i s . I t h i n k New Mexico has done 

a good j o b i n t r a c k i n g i t s reserve base, and I t h i n k t h a t ' s 

one of the areas t h a t makes New Mexico a b e t t e r area t o 

work i n . Some of the other states do not have the reserve 

base i n f o r m a t i o n t h a t New Mexico has. And so I do be l i e v e 

t h a t New Mexico, through i t s r e g u l a t o r y processes, has made 

a very workable environment; I would agree w i t h t h a t . 

Q. One of the issues t h a t s t i l l concerns me i s the 

issue of the p o s s i b i l i t y of waste under the conservation 

d e f i n i t i o n t h a t could include minerals t h a t — o i l and gas 

t h a t i s n ' t developed, t h a t could otherwise have been 

developed, t h a t ' s l e f t i n the ground through d i f f e r e n t 

types of p r a c t i c e s . 

Under your proposal i t would appear t h a t there 

might be greater p o t e n t i a l f o r waste underground because 

i n f o r m a t i o n i s not a v a i l a b l e t h a t would allow operators t o 

develop or t o make the r i g h t judgments they need t o on 

t h e i r o i l and gas minerals. How would you — 

A. I don't t h i n k so. You would even have the 

s i t u a t i o n s where an operator might be so small, even i f he 

knew a l l the i n f o r m a t i o n t h a t he had, he couldn't develop 

t h a t p r o p e r t y , he doesn't have the wherewithal t o do t h a t . 

That i n v i t e s t h a t k i n d of an operator t o do something w i t h 
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h i s p r o p e r t y . And I don't care whether he s e l l s i t , 

whether he farms i t out, whether he r e t a i n s the i n t e r e s t or 

he doesn't r e t a i n the i n t e r e s t . That's something t h a t he 

should c e r t a i n l y i n v e s t i g a t e . 

And we have seen i t work t o the advantage of 

those developments out there, because when you can share i n 

these h i g h - r i s k ventures you can get more p a r t i e s i n v o l v e d 

i n i t , you can a c t u a l l y get more work done, you can get 

more w e l l s d r i l l e d . 

So I don't see a waste issue here a t a l l . I 

t h i n k t h a t ' s — You know, the o f f s e t operator has decisions 

t o make. He can decide not t o d r i l l any w e l l and thereby 

p o t e n t i a l l y create waste f o r h i s minerals t h a t he may own. 

He may decide t o p a r t i c i p a t e w i t h the p a r t i e s t h a t are 

developing i n a given area and share the r i s k and get t h a t 

i n f o r m a t i o n developed. He may decide t o w a i t a c e r t a i n 

amount of time a f t e r the other p a r t i e s have done the work, 

r i d e them down — You know, i t ' s the o l d s t o r y , r i d e them 

down and then assume any r i s k s t h a t remain t h a t he w i l l 

take on himself. 

However, a t t h a t p o i n t i n time h i s r i s k s are 

g r e a t l y reduced because he already knows q u i t e a b i t about 

the o f f s e t w e l l , and he's not i n the same b a l l p a r k , he's 

not on a l e v e l p l a y i n g f i e l d w i t h the people t h a t 

o r i g i n a l l y developed the p r o p e r t i e s . His r i s k has already 
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been s u b s t a n t i a l l y reduced. 

So I don't see a waste issue here. 

Q. With h i s r i s k reduced, i s n ' t i t more l i k e l y t h a t 

he'd make a b e t t e r decision as t o whether or not t o develop 

the o i l and gas p r o p e r t i e s t h a t he has? 

A. With h i s r i s k reduced? 

Q. Yes. 

A. Well, i t would lead him — I mean, i f he knew 

c e r t a i n i n f o r m a t i o n or a l l of the i n f o r m a t i o n , i t does 

reduce h i s r i s k . 

Q. The issue of c o r r e l a t i v e r i g h t s r e a l l y doesn't 

s t a r t t o surface, many times, u n t i l a w e l l s t a r t s 

producing, a c t u a l l y , and one of the ways t h a t c o r r e l a t i v e 

r i g h t s could be protected, probably, would be t o w i t h h o l d 

producing a w e l l , so even the production i n f o r m a t i o n 

wouldn't be a v a i l a b l e . 

At some p o i n t would there be a problem w i t h 

a l l o w i n g a release of i n f o r m a t i o n w i t h i n a c e r t a i n time 

l i m i t a f t e r a w e l l s t a r t s production, or at the time t h a t a 

w e l l s t a r t s production, so t h a t the o f f s e t operators would 

have the o p p o r t u n i t y t o have the i n f o r m a t i o n a t t h a t time, 

t o s t a r t assessing whether or not they may be impacted by 

production? 

A. Well, I mean, i f the w e l l i s produced, we are 

r e q u i r e d t o f i l e production r e p o r t s on i t , so t h a t 
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i n f o r m a t i o n i s a v a i l a b l e . 

Now, i f an operator — and I suppose i t i s done, 

and I suppose i t ' s done f o r l e g i t i m a t e reasons. I f an 

operator wants t o produce a w e l l a t reduced volumes f o r any 

reason — i t could be mechanical, i t could be r e s e r v o i r , i t 

could be competitive advantage — but i f t h a t operator i s 

reducing the production from t h a t w e l l , then you're also 

reducing the c o r r e l a t i v e - r i g h t s problems because you're not 

c r e a t i n g drainage. 

So you know, I don't t h i n k there's a c o r r e l a t i v e -

r i g h t s problem i n terms of drainage t o the o f f s e t operators 

under those c o n d i t i o n s e i t h e r . 

Q. Would you be opposed t o some type of a 

requirement t h a t regardless of the time t h a t was granted 

f o r c o n f i d e n t i a l i t y , t h a t once a w e l l s t a r t s producing then 

the i n f o r m a t i o n could be released? 

A. No, s i r , I — I mean, I b e l i e v e t h a t the c o r r e c t 

a p p l i c a t i o n of t h i s i s addressed i n the c o n f i d e n t i a l i t y 

r u l e and f o r the s p e c i f i c p eriod of time, because what you 

would be doing i s , you would be circumventing — t o a 

g r e a t e r or a lesser degree, you would be circumventing the 

r u l e where an operator would l i k e t o keep a l o g or other 

i n f o r m a t i o n c o n f i d e n t i a l . 

Now, are you t a l k i n g about a t e r m i n a t i o n of the 

c o n f i d e n t i a l i t y status f o r a l l i n f o r m a t i o n f i l e d , or j u s t 
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— the production r e p o r t s are already f i l e d . 

Q. That's r i g h t . 

A. I mean, t h a t ' s not c o n f i d e n t i a l . 

So I t h i n k t h a t would r e a l l y circumvent the t r u e 

nature or the reason why somebody would want t h a t 

i n f o r m a t i o n held c o n f i d e n t i a l . 

Q. Going t o the questions t h a t Commissioner Bai l e y 

asked, do you see the State Land O f f i c e as any other 

leaseholder, as f a r as concerns access t o c o n f i d e n t i a l 

i nformation? 

A. I n terms of s e l l i n g t h e i r o i l and gas leases, or 

are they e n t i t l e d t o c o n f i d e n t i a l i n f o r m a t i o n t h a t ' s been 

developed by other p a r t i e s ? 

Q. I j u s t was asking i f you consider them as the 

same s t a t u s as any other land owner, as f a r as whether or 

not they're e n t i t l e d t o c o n f i d e n t i a l i n f o r m a t i o n from a 

w e l l which o f f s e t s some s t a t e minerals. 

A. I s t h a t f o r r e g u l a t o r y purposes you're asking me, 

or f o r s p e c u l a t i v e purposes, f o r s e l l i n g o i l and gas 

leases? 

Q. Just f o r the a p p l i c a t i o n i n t h i s r u l e . They 

would not be — what I'm asking i s i f — as any other lease 

holder or land owner o f f s e t t i n g an e x p l o r a t o r y w e l l , they 

wouldn't be e n t i t l e d t o t h i s i n f o r m a t i o n . As I would see 

and i n t e r p r e t the r u l e s r i g h t now, i f somebody from the 
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State Land O f f i c e would c a l l me f o r i n f o r m a t i o n t h a t I had 

t h a t was c o n f i d e n t i a l — 

A. Oh, I understand your p o i n t . 

Q. -- my idea i s t h a t , no, they wouldn't get i t ; 

i t ' s OCD i n f o r m a t i o n , not State — 

A. Yes, s i r , I understand your question, and t h a t i s 

the c u r r e n t basis of the r u l e , and we are not recommending 

changing t h a t s t a t u s . 

MR. CHAVEZ: Okay, thank you. 

CHAIRMAN LEMAY: A d d i t i o n a l questions of the 

witness? I f not, he may be excused. 

Thank you, Mr. Alexander. 

THE WITNESS: Yes, s i r . 

CHAIRMAN LEMAY: I'd l i k e t o k i n d of huddle w i t h 

my cohorts here and see where we go from here. 

COMMISSIONER WEISS: Well, we've got the Cinco, 

though. 

CHAIRMAN LEMAY: Oh, you have a statement t o 

read — 

MR. GALLEGOS: Yes, s i r . 

CHAIRMAN LEMAY: That w i l l be a f t e r — Let's hear 

the statement now; I t h i n k t h a t may be the best, i f you 

would, Mr. Gallegos — 

MR. GALLEGOS: A l l r i g h t . 

CHAIRMAN LEMAY: — and then — because we don't 
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want t o preclude whatever you have t o say i n some o f our 

discu s s i o n . 

MR. GALLEGOS: I can keep i t b r i e f . 

CHAIRMAN LEMAY: Well, t h a t ' s f i n e , no, please — 

please do, as long as you want. 

MR. GALLEGOS: Okay. 

CHAIRMAN LEMAY: We don't r e q u i r e oath f o r 

statements but... 

MR. GALLEGOS: A l l r i g h t . 

Mr. Chairman, members of the Commission, I t h i n k 

the — a l o t of the i n d u s t r y and p r a c t i c a l issues have been 

touched on and have been brought out by your q u e s t i o n i n g 

and t h a t of Mr. Chavez, so what I t h i n k I might be more 

h e l p f u l i n doing i s addressing some of the t e c h n i c a l l e g a l 

questions t h a t I t h i n k are also important t h a t y o u ' l l want 

t o t h i n k about. 

I'm not going t o read my statement because i t ' s 

before you, we've marked i t as e x h i b i t , and I ' d j u s t as 

soon shorten t h i s as much as we can. 

But I would l i k e t o r e f e r you t o the second page 

of the statement, because we have a side-by-side 

p r e s e n t a t i o n of the present r u l e and Bu r l i n g t o n ' s proposed 

r u l e , and discuss w i t h you what I t h i n k are some of the 

t e c h n i c a l problems. I t ' s almost as though B u r l i n g t o n wants 

t o shoot a q u a i l w i t h a cannon here i n the way they've 
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approached the d r a f t i n g of the proposed r u l e . 

Let's look a t what the present r u l e r e a l l y does. 

F i r s t of a l l , i t says t h a t the operator f i l e s a C-105, and 

then, w i t h each copy, a summary of a l l s p e c i a l t e s t s 

conducted on the w e l l , i n c l u d i n g d r i l l - s t e m t e s t s , and one 

copy of the logs. That's a l l t h a t ' s r e q u i r e d . 

And I suggest t o you, probably t h a t r u l e came 

about i n connection w i t h the s t a t u t o r y p r o v i s i o n t h a t 

y o u ' l l f i n d a t 70-2-12, subparagraph B(3), which i s s e t t i n g 

out various a u t h o r i t i e s of the Commission, and says among 

them, the Commission purpose i s t o , and I quote, r e q u i r e 

r e p o r t s showing l o c a t i o n s of a l l o i l or gas w e l l s and f o r 

the f i l i n g of logs and d r i l l i n g records or r e p o r t s . 

So i f you look a t the s t a t u t e and you look a t the 

present r u l e , i t ' s t a l k i n g about i n f o r m a t i o n gained from 

d r i l l i n g a w e l l . I t i s not t a l k i n g about what i n f o r m a t i o n 

d i d you r e l y on t o decide what your prospect would be, 

where you were going t o d r i l l or your t a r g e t f o r m a t i o n , i f 

you got t h a t from your a s t r o l o g i s t or you got i t from your 

3-D seismic geophysicist. Neither the s t a t u t e nor the r u l e 

speaks t o t h a t , and yet we have heard most of the 

discus s i o n of B u r l i n g t o n here r a i s e concerns about i t s 

geophysical and g e o l o g i c a l i n f o r m a t i o n by which i t p i c k s 

the prospect. 

One has t o ask, why does B u r l i n g t o n , when the 
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r u l e doesn't r e q u i r e i t now and the law doesn't speak t o 

t h a t , why does B u r l i n g t o n want t o f i l e t h i s i n f o r m a t i o n and 

then put the cloak of secrecy over i t ? I t doesn't have t o 

be f i l e d now, only the in f o r m a t i o n concerning what you gain 

from d r i l l i n g the w e l l . 

Now, because t h a t i n f o r m a t i o n i s r e q u i r e d under 

1105.A, 1105.C then provides a c e r t a i n p e r i o d of 

c o n f i d e n t i a l i t y . And note the time periods, because i t i s 

not n e c e s s a r i l y a 90-day period. The f i l i n g has t o be 

w i t h i n 20 days f o l l o w i n g completion of the w e l l . The 90 

days runs from the date of completion of the w e l l . So 

t h e o r e t i c a l l y and probably, you're r e a l l y only t a l k i n g 

about a 70-day period i n p r a c t i c a l i t y . 

But the r u l e i s s p e c i f i c and i t sets f o r t h so 

t h a t anybody who's t r y i n g t o f o l l o w i t knows when your time 

periods run, when they s t a r t running and when they end. 

I n a d d i t i o n , the present r u l e , which I submit i s 

w e l l d r a f t e d and w e l l thought out, contains a very 

important proviso t h a t permits t h i s body or i t s Examiners 

or the D i v i s i o n t o hold hearings and be able t o have t h i s 

i n f o r m a t i o n a v a i l a b l e and, of course, i n the case of a 

co u r t of law, f o r i t t o be a v a i l a b l e . 

That p r o v i s i o n , I suggest — and my statement 

r e f e r s the Commission and i t s attorney t o various p o r t i o n s 

of our s t a t u t e , both the O i l and Gas Act and the Open 
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Meetings Act and the Administrative Procedure Act — i t a l l 

suggests why you need t o have t h a t i n t h e r e , or else you've 

j u s t h o g - t i e d y o u r s e l f as t o how you can go about having an 

e f f e c t i v e hearing process i f t h i s i n f o r m a t i o n can be kept 

secret by f i a t of a p r i v a t e p a r t y who decides i t cannot 

come out i n any place or any event. 

And I suggest there was no r e a l e x p l a n a t i o n by 

B u r l i n g t o n as why t h a t proviso has been l e f t out, other 

than t o say something about, w e l l , we're wo r r i e d about 

somebody wanting t h i s i n f o r m a t i o n i n the hearing. 

But you have t o have a record, you have t o make 

your d e c i s i o n on the r e l e v a n t evidence, and t h a t has t o be 

a v a i l a b l e f o r j u d i c i a l review. 

What does Burlington's r u l e do — And, you know, 

apart from the i n d u s t r y considerations t h a t you've t a l k e d 

about, we're dea l i n g , I suggest, w i t h a very i n a r t f u l 

attempt a t r e w r i t i n g the r u l e . 

The f i r s t paragraph, the f i r s t paragraph 

l i t e r a l l y says t h a t anybody appearing before the Commission 

can c l a s s i f y anything as c o n f i d e n t i a l i n f o r m a t i o n , anything 

can be marked c o n f i d e n t i a l i n f o r m a t i o n . I t ' s not what's 

r e q u i r e d t o be f i l e d , i t ' s not t e c h n i c a l data. Anything. 

So you have one broad category of i n f o r m a t i o n 

t h a t , j u s t by the d i s c r e t i o n , not of the Commission, not of 

a governmental body, but of a p r i v a t e p a r t y can become 
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c o n f i d e n t i a l i n f o r m a t i o n . 

And then you have another category t h a t doesn't 

n e c e s s a r i l y even speak t o whether the p a r t y marks i t as 

c o n f i d e n t i a l or decides i t should be c o n f i d e n t i a l , but 

because i t i s a trade secret, p r o p r i e t a r y or other 

c o n f i d e n t i a l i n f o r m a t i o n , i t s h a l l be w i t h h e l d by the 

D i v i s i o n . How does the D i v i s i o n know t o make t h a t 

decision? I t doesn't. 

The second paragraph r e q u i r e s , e v i d e n t l y , the 

Commission t o make t h a t d e c i s i o n and puts the burden on you 

t o decide i f t h i s i s a trade secret. 

And then you have a 90-day p e r i o d . You don't 

know when i t s t a r t s running, u n l i k e the present r u l e which 

i s very c l e a r . Ninety days from when? Ninety days from 

completion of the well? We don't know. Ninety days from 

when i t appears a t the Commission o f f i c e s ? We don't know. 

Ninety days from when the Commission decides i t ' s 

p r o p r i e t a r y or c o n f i d e n t i a l ? Nobody knows. How can you 

enforce such a rule? 

B a s i c a l l y what t h i s does i s , i t completely 

expands the coverage of Rule 1105.C. I t a t l e a s t arguably, 

and I t h i n k c l e a r l y , contains two separate c o n f i d e n t i a l i t y 

p r o v i s i o n s , and i t completely e l i m i n a t e s the important 

saving p r o v i s i o n of 1105.C, the proviso t h a t I t h i n k i s 

e s s e n t i a l f o r you t o be able t o have e f f e c t i v e p u b l i c 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

116 

hearings and f o r there t o be j u d i c i a l review of those 

hearings. 

And I t h i n k the danger i s t h a t i f t h i s were -- i f 

t h i s became the r u l e , i t would not be j u s t a matter t o be 

ap p l i e d t o a p a r t i c u l a r s i t u a t i o n t h a t you've heard from 

B u r l i n g t o n , but v i r t u a l l y any a p p l i c a n t , and I t h i n k 

f r e q u e n t l y many appl i c a n t s would mark much of t h e i r 

i n f o r m a t i o n c o n f i d e n t i a l , i t would become a p r a c t i c e and 

everybody would s o r t of say, Well, why not? You know, 

somebody else d i d i t , Producer X down i n Lea County does 

i t , I'm going t o do i t because we're competitors. And 

p r e t t y soon I t h i n k your hands are t i e d as t o being able t o 

e f f e c t i v e l y adjudicate. 

At my statement at page 5, I p o i n t t o c e r t a i n 

p r o v i s i o n s of the O i l and Gas Act concerning the subpoena 

powers of the Commission and the D i v i s i o n , the contempt 

powers of the Commission and the D i v i s i o n i f somebody 

doesn't comply and produce records. And I t h i n k what you 

have i s , you have at l e a s t an i m p l i c i t suggestion of a 

p o l i c y of l e g i s l a t i o n governing t h i s body f o r u n q u a l i f i e d 

and complete d i s c l o s u r e . You c e r t a i n l y have nothing 

anywhere, i n any sec t i o n of the O i l and Gas Act, t h a t 

speaks t o c o n f i d e n t i a l i t y or t h a t l e g i s l a t i v e l y suggests 

t h a t there should not be openness i n d i s c l o s u r e . 

And you are, a f t e r a l l , d e a l i n g w i t h p u b l i c 
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records. That invokes, of course, the Public Records Act, 

another p r o v i s i o n t h a t speaks t o and r e q u i r e s access of the 

p u b l i c t o anything t h a t ' s f i l e d w i t h a governmental agency. 

We p o i n t out a t page 6 how t h i s r u l e lacks 

standards t o be applied. There i s no standard set f o r t h 

f o r how the Commission i s t o decide under paragraph 2 t h a t 

something i s p r o p r i e t a r y or a trade secret. That's a very 

t e c h n i c a l area, and the courts w r e s t l e w i t h t h a t a l l the 

time, as t o what i s p r o p r i e t a r y and what i s a tra d e secret. 

This r u l e makes no e f f o r t t o set any standard f o r the 

Commission. 

The r u l e makes no e f f o r t as t o on what basis the 

9 0 days i s t o be extended t o 18 0 days or another 9 0 days or 

another 90 days. Was i t t o be something t h a t ' s rubber-

stamped and automatic? There's no standard f o r t h a t . And 

I don't b e l i e v e you can rule-make, r e g u l a t e , on t h a t basis, 

w i t h no standard t o be applied t h a t anybody then can 

question because of a f a i l u r e t o observe t h a t standard. 

We noticed i n combing through the var i o u s 

s t a t u t e s t h a t r e l a t e t o p u b l i c bodies t h a t although the New 

Mexico A d m i n i s t r a t i v e Procedure Act does not d i r e c t l y apply 

t o the OCD, i t has been said by the New Mexico cou r t s t h a t 

i t ' s a general g u i d e l i n e f o r a d m i n i s t r a t i v e law issues. 

And the APA does address t h i s k i n d of question of 

c o n f i d e n t i a l or p r i v i l e g e d i n f o r m a t i o n . 
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And we p o i n t out the t e x t of Section 12-8-15.G, 

which says when a d m i n i s t r a t i v e agencies g e n e r a l l y are faced 

w i t h questions of w i t h h o l d i n g i n f o r m a t i o n on the basis of 

c o n f i d e n t i a l i t y or p r i v i l e g e , t h a t under the A d m i n i s t r a t i v e 

Procedure Act the burden i s on the p a r t y who invokes t h a t 

c o n f i d e n t i a l i t y , not by j u s t merely p u t t i n g a stamp on i t 

or throwing i t i n the lap of the Commission, but the burden 

i s upon t h a t p a r t y t o e s t a b l i s h the c o n f i d e n t i a l i t y and t o 

go t o the d i s t r i c t court and do so, be determined by the 

d i s t r i c t c o u r t of the county i n which the r e q u e s t i n g p a r t y 

resides upon a p p l i c a t i o n of t h a t p a r t y . Again, I t h i n k , 

gives some i n d i c a t i o n of what the p u b l i c p o l i c y of New 

Mexico i s i n regard t o matters of the k i n d we're d e a l i n g 

w i t h . 

At page 8 we discuss the necessity t h a t I've 

already addressed of having an e f f e c t i v e p u b l i c hearing and 

making a record upon which j u d i c i a l review can be 

conducted. And as your counsel knows, we now, once we get 

i n t o the j u d i c i a r y , then we deal w i t h a new Supreme Court 

Rule 74, which says t h a t j u d i c i a l review depends on the 

complete record, which includes a l l papers and pleadings 

f i l e d i n the proceedings of the agency. How do you comply 

w i t h t h a t i f c e r t a i n papers t h a t have been f i l e d are t o be 

w i t h h e l d as c o n f i d e n t i a l ? 

So b a s i c a l l y you have a very unusual s i t u a t i o n of 
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a p a r t y coming forward and saying, we're not r e q u i r e d t o 

provide a good b i t of t h i s i n f o r m a t i o n p r e s e n t l y . Neither 

the law nor Rule 1105.A requires i t t o be f i l e d . But 

v o l u n t a r i l y we want t o provide i t and then hold i t 

c o n f i d e n t i a l . 

A basic premise of law i n t h i s area of 

c o n f i d e n t i a l i t y i s t h a t when somebody v o l u n t a r i l y provides 

some i n f o r m a t i o n , you've waived c o n f i d e n t i a l i t y . 

A l l i n a l l , and t o conclude my remarks, I t h i n k 

even i f t h i s Commission were minded t o make some k i n d of 

change i n the r u l e concerning the period of time f o r 

c e r t a i n i n f o r m a t i o n t o be c o n f i d e n t i a l , the proposal by 

B u r l i n g t o n i s e n t i r e l y unworkable. 

And i f the Commission i s going t o make any change 

from what has been, obviously, a r u l e t h a t everybody has 

l i v e d w i t h f o r decades, but i f there's going t o be any 

change, then we j u s t suggest t h a t one has t o c a r e f u l l y 

weigh the p o l i c y of t h a t and how t h a t ' s done i n comparison 

t o the various s t a t u t o r y p r o v i s i o n s t h a t we've brought t o 

your a t t e n t i o n . 

I ' d be happy t o answer any questions, but t h a t 

completes my comments. 

CHAIRMAN LEMAY: Thank you, Mr. Gallegos. 

Are there any other comments, statements? 

MR. KELLAHIN: Yes, s i r , may I respond? 
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CHAIRMAN LEMAY: You may have — I s t h i s your 

wind-up? 

MR. KELLAHIN: Yes, s i r . 

CHAIRMAN LEMAY: Okay. 

(Off the record) 

MR. GALLEGOS: May our — the statement, marked 

E x h i b i t 1, be admitted? 

CHAIRMAN LEMAY: Without — Yes, i t ' s p a r t of the 

record, but l e t the record show t h a t the statement of J.E. 

Gallegos i n o p p o s i t i o n t o Burlington's A p p l i c a t i o n , marked 

E x h i b i t 1, be admitted i n t o the record. Without o b j e c t i o n 

i t w i l l be so entered. 

Any other statements, comments, questions? 

You may conclude, Mr. K e l l a h i n . 

MR. KELLAHIN: Thank you, Mr. Chairman. 

The purpose of the A p p l i c a t i o n was not t o give 

you a f i n i s h e d work product. I t was t o provide a forum t o 

engage the Commission i n a discussion about t h i s p a r t i c u l a r 

t o p i c and t o present i t t o you i n the broadest p o s s i b l e 

way. We obviously have accomplished t h a t purpose. 

The c u r r e n t r u l e t h a t you have, 1105, I've 

attempted t o search t o f i g u r e out when and where t h a t r u l e 

came from. I terminated my search when I got back t o 1950 

and found i t adopted i n the general r u l e book back i n 1950. 

I have d i f f i c u l t y searching your records beyond t h a t p o i n t , 
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and I w i l l continue t o see i f I can f i g u r e out when t h i s 

c u r r e n t r u l e was enacted i n the form you now have i t , but 

I've t r a c e d i t back t o 1950. 

The purpose of t h i s A p p l i c a t i o n was t o b r i n g t h i s 

general t o p i c before you so t h a t you could give us some 

guidance or you could decide among yourselves how t o handle 

the t o p i c of c o n f i d e n t i a l i t y and trade secrets, i f you 

d e s i r e , i n a g l o b a l way. We d i d not presume t o suggest t o 

you the standards a t t h i s p o i n t , we d i d not presume t o 

narrow i t t o a s p e c i f i c item. 

We considered t h i s the commencement of a 

rulemaking process t h a t we engage on before t h i s Commission 

where t h i s matter i s continued, debated, discussed and, 

w i t h your guidance, we can e i t h e r go i n t o l a r g e areas of 

review or we can simply t a l k on the very narrow, l i m i t e d 

issue of t h i s case. 

One t h i n g you can do i s , you could debate t h i s 

s t r i c t l y on the narrow issue of how much more time i s 

reasonable w i t h regards t o the c o n f i d e n t i a l i t y of the logs. 

I f you choose t o do so, you may do so w i t h i n the context of 

t h i s case. 

I f you choose t o broaden i t beyond t h a t t o p i c , 

then you have a forum i n which you can ask us, the 

i n d u s t r y , f o r f u r t h e r comment, you can ask us w i t h your 

guidance t o frame the standards f o r making judgments f o r 
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the D i r e c t o r and the D i v i s i o n on how t o handle these issues 

as they come before you, or you could choose not. 

Mr. Gallegos p o i n t s t o the l a s t p o r t i o n of 1105.C 

w i t h regards t o t h i s proviso business concerning 

c o n f i d e n t i a l i t y . Quite f r a n k l y , I looked a t t h a t , s t u d i e d 

i t , and I can't see how t h a t adds or s u b t r a c t s anything 

from your other r e g u l a t o r y o b l i g a t i o n s and s t a t u t o r y 

r e s p o n s i b i l i t i e s . That adds nothing i n my mind. 

I f I am coming before your r e g u l a t o r s and 

mai n t a i n i n g the c o n f i d e n t i a l i t y of data, t h a t i s i n a 

d i f f e r e n t forum and decided w i t h i n the context of t h a t 

a d j u d i c a t i o n . The presence or absence of t h a t sentence 

gives me no comfort at a l l . 

When I d r a f t e d t h i s suggestion I took i t out 

because I d i d n ' t t h i n k i t added or subtracted anything t o 

the substance of t h a t r u l e or t o your e f f o r t s t o maintain 

and comply w i t h the s t a t u t e . 

You may disagree w i t h me. You have your own 

counsel. I t ' s worth debating. What does i t mean? Do we 

need i t here? Does i t serve any purpose? 

We've broadened the scope of the debate so the 

Land O f f i c e can consider i f they l i k e using the r e g u l a t o r y 

process of the D i v i s i o n , the D i v i s i o n Rules, t o access data 

t h a t they use t o s a t i s f y t h e i r own j u r i s d i c t i o n a l 

r e s p o n s i b i l i t i e s . 
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Perhaps the time has come f o r the Land O f f i c e t o 

consider a c o n f i d e n t i a l i t y r u l e t h a t the BLM enjoys, where 

they can r e q u i r e c o n f i d e n t i a l data submitted and t o be held 

c o n f i d e n t i a l so they can analyze i t f o r t h e i r own purpose. 

Perhaps the time has come f o r t h a t . I f you choose not t o 

do t h a t , t h a t ' s your choice. But here i s a forum f o r t h a t 

d i scussion. 

We have made no e f f o r t t o analyze f o r you a 

standard f o r the 90-day basis of c o n t i n u a t i o n . I f you 

decide t h a t ' s worthy of discussion, we can do t h a t f o r you. 

You may decide t h a t there i s a unique c r i t e r i a 

f o r e x p l o r a t o r y w e l l s t h a t sets them apart t o be t r e a t e d 

d i f f e r e n t l y . You c u r r e n t l y t r e a t e x p l o r a t o r y w e l l s i n a 

d i f f e r e n t way. They get bonus allowables i f they're o i l 

w e l l s . They're t r e a t e d s p e c i a l ways. 

You may t h i n k t h a t i n order t o encourage 

e x p l o r a t i o n we need t o have a d i f f e r e n t c r i t e r i a f o r 

c o n f i d e n t i a l i t y of the logs of an e x p l o r a t o r y w e l l f o r a 

pe r i o d longer than you might have f o r development w e l l s . 

That i s a l o g i c a l , reasonable p o l i c y d e c i s i o n t o make, and 

i f you choose t o make t h a t , give us some guidance and we 

can help d r a f t the r u l e s t h a t accomplish t h a t purpose. 

At t h i s p o i n t our i n t e n t i o n was t o do nothing 

more than t o open t h i s forum f o r discussion, because i t 

continues t o be an issue f o r us before your r e g u l a t o r s when 
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we t a l k about seismic data. 

I f you decide t h a t you l i k e your r e g u l a t o r s 

d e c i d i n g those on a case-by-case basis, then s t r i k e t h a t 

from the agenda of t h i s case and w e ' l l continue i n t h a t 

forum. 

I f you decide t h a t you want t o have guidance f o r 

the i n d u s t r y w i t h regards t o d i f f e r e n t time frames f o r 

f i l i n g i n f o r m a t i o n , l e t us know now so t h a t we can work on 

t h a t issue. 

We're happy t o work w i t h the Commission, we're 

p r i v i l e g e d t o be before you o f t e n , we are here t o help you 

w i t h your r u l e s . 

B u r l i n g t o n has been a leader before the 

Commission i n the l a s t year, working on a l l your r u l e 

cases. We consider t h i s t o be a r u l e of importance. We 

have l o t s of r u l e s t h a t need t o be attended t o . We thank 

you f o r t a k i n g time t o attend t o t h i s one. 

CHAIRMAN LEMAY: Thank you, Mr. K e l l a h i n . 

Now i t may be appropriate t o huddle w i t h my 

f e l l o w Commissioners and Lyn t o k i n d of decide where we 

want t o go from here. 

(Off the record) 

CHAIRMAN LEMAY: Very short answer t o a l o t of 

discussion: We w i l l take t h i s case under advisement and 

leave the record open. 
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Thank you so much f o r your c o n t r i b u t i o n s , 

everyone. I t was a c o n t r i b u t i o n and there are some very 

i n t e r e s t i n g issues involved here. 

More t o come. 

Thank you again. 

(Thereupon, these proceedings were concluded a t 

1:02 p.m.) 

* * * 
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