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WHEREUPON, the f o l l o w i n g proceedings were had at 

10:45 a.m.: 

CHAIRMAN WROTENBERY: Okay, w e ' l l go back on the 

record now and take up Case 12,177. This i s the 

A p p l i c a t i o n of the O i l Conservation D i v i s i o n t o amend the 

n o t i c e requirements throughout the D i v i s i o n ' s r u l e s and 

also t o amend the procedural r u l e s found i n Part N. 

And what we plan t o do today i s take p u b l i c 

comment on the r u l e s as they were c i r c u l a t e d w i t h the 

docket and posted — a c t u a l l y they were posted on the 

I n t e r n e t — f o r people t o review. And w e ' l l p lan on t a k i n g 

comment today, but we won't be planning t o take f i n a l 

a c t i o n . That w i l l be deferred t o a l a t e r Commission 

meeting. 

So l e t me f i n d out who i s making appearances i n 

t h i s case today. 

MR. CARROLL: May i t please the Commission, my 

name i s Rand C a r r o l l , appearing on behalf of the O i l 

Conservation D i v i s i o n . 

CHAIRMAN WROTENBERY: Mr. C a r r o l l . 

MR. KELLAHIN: Madame Chairman, I'm Tom K e l l a h i n 

of the Santa Fe law f i r m of K e l l a h i n and K e l l a h i n , 

appearing on behalf of the New Mexico O i l and Gas 

Asso c i a t i o n . 

We have various r e p r e s e n t a t i v e s of t h a t 
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Asso c i a t i o n here t o make statements and comment on various 

p o r t i o n s of the proposed r u l e changes f o r which t h e r e i s 

not y e t agreement between the D i v i s i o n and the A s s o c i a t i o n . 

CHAIRMAN WROTENBERY: Thank you. Anybody else? 

MR. HAWKINS: B i l l Hawkins w i t h Amoco Production 

Company. I p a r t i c i p a t e d w i t h NMOGA but also want t o make 

some comments f o r Amoco. 

MR. FOPPIANO: I ' l l enter my appearance, Rick 

Foppiano, w i t h OXY USA, again, Houston, Texas. And also we 

p a r t i c i p a t e d i n the NMOGA comments and would l i k e t o o f f e r 

some a d d i t i o n a l comments. 

MR. PATTERSON: Randy Patterson w i t h Yates 

Petroleum. And li k e w i s e we p a r t i c i p a t e d w i t h the New 

Mexico O i l and Gas Association and have our own comments. 

CHAIRMAN WROTENBERY: W i l l those of you who are 

going t o make comments today please r i s e and be sworn in? 

(Thereupon, the witnesses were sworn.) 

CHAIRMAN WROTENBERY: Thank you. 

Mr. C a r r o l l , do you want t o l a y i t out f o r us? 

MR. CARROLL: Thank you, Madame Chairman. 

You have three e x h i b i t s i n f r o n t of you. E x h i b i t 

Number 1 i s the proposed new Rule 12 07. The l a s t page of 

t h a t e x h i b i t are proposed a d d i t i o n s t o the d e f i n i t i o n s , 

Section A.7 of the D i v i s i o n r u l e s . 

E x h i b i t Number 2 i s a summary I've prepared of 
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the changes t h a t were made t o the e x i s t i n g r u l e s by E x h i b i t 

Number 1, and also I've included a copy of the o l d r u l e . 

E x h i b i t Number 3 i s a r e d - l i n e and s t r i k e - o u t 

v e r s i o n of the other r u l e s we propose t o amend today. 

Those r u l e s are 11 and 12 and then a l l of the procedural 

r u l e s found i n Part N, which i s 1201 t o 1223, I b e l i e v e . 

Yeah, 1223 i s a new r u l e . 

So I ' d l i k e t o , r a t h e r than s t a r t w i t h Rule 11, 

j u s t s t a r t w i t h Rule 1207 and then handle the other r u l e s 

a f t e r t h a t . 

CHAIRMAN WROTENBERY: Thank you. 

MR. CARROLL: So I t h i n k i t would be h e l p f u l i f 

you put E x h i b i t Numbers 1 and 2 side by side so we can go 

through i t . 

We'll s t a r t w i t h 1207.A. A c t u a l l y , we've — 

there's a reference here t o Rule 12 04. There's some 

ambiguity as t o who gave the p u b l i c n o t i c e . We've changed 

12 04 t o r e q u i r e t h a t the D i v i s i o n give the p u b l i c n o t i c e . 

So the ambiguity here as t o — You could read i t where the 

a p p l i c a n t would give the p u b l i c n o t i c e . That's i n c o r r e c t . 

I f you go t o Rule 1204, i t ' s the D i v i s i o n t h a t w i l l g ive 

p u b l i c n o t i c e . So t h a t was a change made t o the r u l e t h a t 

I d i d n ' t put i n t h i s summary. 

12 07 — And there's been a l o t of cleanup of the 

e x i s t i n g language i n 12 07, and I haven't set f o r t h a l l 
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those minor changes. I'm j u s t addressing the s u b s t a n t i v e 

issues w i t h t h i s summary. 

1207.A (1) deals w i t h n o t i c e f o r compulsory 

p o o l i n g and s t a t u t o r y u n i t i z a t i o n . And t h a t ' s s p l i t i n t o 

two subsections: One i s the r e g u l a r hearing and one i s an 

a l t e r n a t e procedure. 

For the r e g u l a r hearing we have changed the 

d e f i n i t i o n of who i s e n t i t l e d t o n o t i c e . P r i o r t o the 

change I t h i n k I've l i s t e d a l l the various i n t e r e s t owners. 

We've changed i t t o "each owner of an i n t e r e s t i n the 

mineral estate whose i n t e r e s t i s evidenced by a w r i t t e n 

document of conveyance e i t h e r of record or known t o the 

a p p l i c a n t a t the time of f i l i n g the a p p l i c a t i o n " . 

And as I s t a t e here, "This change avoids the 

problem of persons p l a y i n g games w i t h the hearing process 

by..." various conveyances a f t e r the a p p l i c a t i o n i s f i l e d , 

or n o t i f i c a t i o n of various i n t e r e s t owners a f t e r the 

a p p l i c a t i o n i s f i l e d . 

So "each owner of an i n t e r e s t i n the mineral 

e s t a t e " incorporates a l l the various i n t e r e s t owners t h a t 

we're not s e t t i n g f o r t h : unleased mineral i n t e r e s t s , 

lessees, operators. I t w i l l j u s t be each owner of i n t e r e s t 

i n the mineral estate. And t h a t phrase appears a few times 

d u r i n g the r e s t of Rule 1207. 

We had a problem w i t h persons being n o t i f i e d then 
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n o t i f y i n g the a p p l i c a n t t h a t they've conveyed c e r t a i n 

i n t e r e s t s t o c e r t a i n people — a c t u a l l y , not even t h a t 

they've conveyed i n t e r e s t s , t h a t c e r t a i n people have 

i n t e r e s t s t h a t should be n o t i f i e d when there i s no document 

of conveyance. I t ' s j u s t the person n o t i f i e d ' s a s s e r t i o n 

t h a t other people should be n o t i f i e d . 

We believe t h i s language w i l l c l a r i f y who e x a c t l y 

i s e n t i t l e d t o n o t i c e . And the c u t o f f date i s , you know, 

a t the time of f i l i n g the a p p l i c a t i o n . 

Conveyance documents of records should -- w e l l , 

should be found by the a p p l i c a n t , and then any other ways 

t h a t the a p p l i c a n t would know of other i n t e r e s t s , the 

c u t o f f date would be the time of the f i l i n g of the 

a p p l i c a t i o n . 

S h a l l we ask questions now, r a t h e r than going 

through the whole t h i n g and coming back? 

CHAIRMAN WROTENBERY: What do you t h i n k would 

work best? I'm not sure on t h i s p a r t i c u l a r one. 

MR. CARROLL: I ' d p r e f e r t o discuss each s e c t i o n 

as i t comes up. 

CHAIRMAN WROTENBERY: Okay. Do you want t o hear 

comments from other f o l k s — 

MR. CARROLL: Yeah. 

CHAIRMAN WROTENBERY: — as we — 

MR. CARROLL: And then I also put down here t h a t 
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the OCD and NMOGA agree on t h i s change, the change t o 

1207.A (1) ( a ) . 

CHAIRMAN WROTENBERY: Then I ' l l open i t up. I s 

the r e anybody t h a t would l i k e t o make a comment on t h i s 

p a r t i c u l a r p r ovision? 

MR. KELLAHIN: Madame Chairman, I'm Tom K e l l a h i n . 

Perhaps I could give you a b r i e f statement, and then Mr. 

C a r r o l l and I can go through t h i s f o r you, and we can 

narrow i t down t o about the three or f o u r areas of 

d i f f e r e n c e and s t a r t t here, r a t h e r than show you how we 

made t h i s t h i n g . Focus you r i g h t on the ones f o r which 

th e r e i s s t i l l a d i f f e r e n c e . 

Would t h a t be a l l r i g h t ? 

MR. CARROLL: Well, shouldn't we go through the 

ones t h a t have been changed, regardless of whether we have 

d i f f e r e n c e s on them? 

MR. KELLAHIN: I can do i t e i t h e r way, whatever 

you — 

CHAIRMAN WROTENBERY: Yeah, we c e r t a i n l y want t o 

hear about each change, and then w e ' l l probably have maybe 

more d e t a i l e d discussion on the — 

MR. KELLAHIN: A l l r i g h t — 

CHAIRMAN WROTENBERY: — three or f o u r . 

MR. KELLAHIN: — I'm confused. I ' l l s t a r t 

wherever you l i k e . 
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CHAIRMAN WROTENBERY: So... 

MR. CARROLL: Well, we — Do you have any 

comments t o add? We agree on the changes made t o 1207.A 

(1) ( a ) . 

MR. KELLAHIN: 1207.A (1) ( a ) , we met on Monday 

afternoon, and Mr. C a r r o l l and I have e d i t e d the v a r i o u s 

d r a f t s . 

O r i g i n a l l y i n the A p r i l hearing we submitted you 

the NMOGA proposal. We then took the D i v i s i o n proposal o f f 

the I n t e r n e t . There were s u b s t a n t i a l d i f f e r e n c e s between 

the two d r a f t s . 

The lawyers got together on Monday of t h i s week. 

We went through a l l the l e g a l issues, the d e f i n i t i o n s of 

terms, and Mr. C a r r o l l and I are i n agreement upon how 

compulsory p o o l i n g and s t a t u t o r y u n i t i z a t i o n have been 

e d i t e d , and the members of the NMOGA Regulatory P r a c t i c e s 

Committee concur i n those changes. 

CHAIRMAN WROTENBERY: Thank you. 

MR. CARROLL: Okay, w e ' l l go t o 1207.A (1) ( b ) . 

This i s — 

CHAIRMAN WROTENBERY: Just a minute, l e t me make 

sure t h a t the Commissioners don't have any questions, 

because t h i s i s the f i r s t time t h a t they've seen these 

changes. 

COMMISSIONER LEE: (Shakes head) 
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COMMISSIONER BAILEY: No. 

CHAIRMAN WROTENBERY: Okay. 

MR. CARROLL: Okay, w e ' l l go t o 1207.A (1) ( b ) , 

which i s the a l t e r n a t e procedure f o r compulsory p o o l i n g 

a p p l i c a t i o n s . And the change made was t o c l a r i f y when the 

procedure can be used. Now i t i s , quote, "When the 

ap p l i c a n t i s unable t o locate a l l the i n t e r e s t s [ s i c ] 

owners" — there's j u s t a typo i n my summary — " t o be 

pooled and the a p p l i c a t i o n i s unopposed by those lo c a t e d " . 

And also i n the l i s t of t h i n g s the a p p l i c a t i o n 

s h a l l include we have a l t e r e d ( i i i ) t o include an 

a t t e s t a t i o n t h a t "a d i l i g e n t search has been conducted of 

a l l p u b l i c records" i n the county where the w e l l i s located 

"and of phone d i r e c t o r i e s , i n c l u d i n g computer searches". 

Other than t h a t , i t ' s p r e t t y much the same as i t 

was before. 

P r i o r t o t h i s , the c u r r e n t r u l e says only when an 

a p p l i c a t i o n f o r compulsory p o o l i n g i s known t o be 

unopposed, and we t h i n k i t should be narrowed t o the 

d e f i n i t i o n set f o r t h here. 

CHAIRMAN WROTENBERY: Mr. K e l l a h i n , any comment? 

MR. KELLAHIN: Madame Chairman, the D i v i s i o n ' s 

recommendations t o you t h i s morning are c o n s i s t e n t w i t h the 

Association's recommendations t o you back i n A p r i l , and we 

concur i n what Mr. C a r r o l l has described f o r you as a 
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requested change. 

CHAIRMAN WROTENBERY: Any questions? 

COMMISSIONER BAILEY: No questions. 

CHAIRMAN WROTENBERY: Proceed. 

MR. CARROLL: Madame Chairman, w e ' l l t u r n t o 

1207.A ( 2 ) , which i s unorthodox w e l l l o c a t i o n 

n o t i f i c a t i o n s . The new r u l e c l a r i f i e s which persons are 

e n t i t l e d t o n o t i c e . We have a d e f i n i t i o n of " a f f e c t e d 

persons". 

The current rule can be read to exclude working 

i n t e r e s t owners and l i m i t s notice only to adjoining leases 

which can be substantially l e s s in area than adjoining 

spacing units. 

I n e f f e c t , n o t i c e has been given the l a s t several 

years t o the a d j o i n i n g spacing u n i t s , but the r u l e does 

read " a d j o i n i n g leases". 

The OCD creates t h i s d e f i n i t i o n of " a f f e c t e d 

persons" t h a t creates a hierarchy f o r who i s t o be 

n o t i f i e d . 

Number one i s the "Division-designated operator". 

I f t h ere i s no Division-designated operator, then 

the lessees w i t h documents, conveyance of record or known 

t o the a p p l i c a n t , which t r a c k s the language i n A (1) ( a ) . 

And then, t h r e e , i f there i s "no operator or 

lessee, then mineral i n t e r e s t owners w i t h documents of 
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conveyance of record or known t o a p p l i c a n t . " 

And f o r unorthodox-location n o t i f i c a t i o n 

purposes, we d i d have a d e f i n i t i o n of a d j o i n i n g spacing 

u n i t s r i g h t i n 1207, but we decided t o s t i c k i t i n the 

f r o n t of the r u l e book under d e f i n i t i o n s . 

I f you look a t the l a s t page behind the new Rule 

1207, y o u ' l l see the d e f i n i t i o n of " a d j o i n i n g spacing 

u n i t s " , which means those e x i s t i n g or prospective spacing 

u n i t s i n the same pools t h a t are touching a t a p o i n t or 

l i n e the spacing u n i t which i s the subject of the 

a p p l i c a t i o n . 

So y o u ' l l see under the d e f i n i t i o n of " a f f e c t e d 

persons", they are "persons owning i n t e r e s t s i n the 

a d j o i n i n g spacing u n i t s " . 

Under (a) (4) of the d e f i n i t i o n , we're t r y i n g t o 

solve the common-operator problem where the operator of the 

proposed unorthodox l o c a t i o n i s also the operator of an 

a d j o i n i n g spacing u n i t . And i n t h a t case we r e q u i r e n o t i c e 

t o a l l the working i n t e r e s t owners i n t h a t a d j o i n i n g 

spacing u n i t only i f ownership i s not common between t h a t 

a d j o i n i n g spacing u n i t and the spacing u n i t c o n t a i n i n g the 

proposed unorthodox w e l l . 

So i f ownership i s common between the two spacing 

u n i t s , there r e a l l y i s no d i f f e r e n c e of i n t e r e s t . 

The b i g d i f f e r e n c e between the OCD and NMOGA 
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regards g i v i n g n o t i f i c a t i o n t o prospective spacing u n i t s . 

That's when the a d j o i n i n g acreage doesn't c o n t a i n an 

e x i s t i n g spacing u n i t . The o r i e n t a t i o n of the o f f s e t t i n g 

r e c t a n g u l a r spacing u n i t i s not known. And t h i s would only 

occur i n s i t u a t i o n s where there's 80-acre spacing or 320-

acre spacing, where you have a rec t a n g l e . 

The OCD proposal i s t o n o t i f y i n the case of 40-

acre — or 80-acre spacing, the a p p l i c a n t would have t o 

n o t i f y owners of 120 acres. That would not only be the 

immediately a d j o i n i n g 40-acre t r a c t , but both p o t e n t i a l 40-

acre t r a c t s t h a t may be j o i n e d w i t h t h a t immediately 

adjacent 40-acre t r a c t t o form an 80-acre u n i t . And the 

same would hold w i t h a 3 2 0-acre spacing u n i t . 

The D i v i s i o n s t r o n g l y believes t h a t the owners of 

both t r a c t s t h a t might be j o i n e d t o t h a t immediately 

adjacent t r a c t , whether i t be 4 0 acres or 160, should 

r e c e i v e n o t i c e because the i n t e r e s t s i n whichever of the 

t r a c t s i s attached w i l l d e f i n i t e l y be p o t e n t i a l l y a f f e c t e d 

by the a p p l i c a t i o n . We believe the Commission should e r r 

on the side of p r o v i d i n g n o t i c e t o a l l those t h a t may be 

p o t e n t i a l l y a f f e c t e d , and not l i m i t n o t i c e t o those j u s t 

d e f i n i t e l y known t o be p o t e n t i a l l y a f f e c t e d . 

NMOGA disagrees w i t h t h i s , due t o an economic 

argument, the cost of n o t i f y i n g i n t e r e s t owners t h a t may 

not even be j o i n e d i n the o f f s e t t i n g spacing u n i t , and 
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would l i m i t n o t i c e t o only the immediately adjacent 40- or 

160-acre t r a c t , 40 acres i n the case of 80-acre spacing and 

160 acres i n the case of 320-acre spacing. 

So when you look a t the o f f s e t t i n g square, NMOGA 

wants t o , I guess, n o t i f y 25 percent of t h a t square, and 

we'd l i k e t o have the a p p l i c a n t n o t i f y 75 percent of t h a t 

square. 

And I guess we could draw i t out i f i t ' s 

confusing. 

MR. KELLAHIN: There was a — 

CHAIRMAN WROTENBERY: Okay, Mr. Ke l l a h i n ? 

MR. KELLAHIN: There was a p l a t submitted t o the 

pr e s e n t a t i o n NMOGA made back i n A p r i l , and we gave you a 

schematic t h a t i d e n t i f i e d the issue, and can go over t h a t 

again when i t ' s appropriate. 

MR. CARROLL: Okay, and then (b) and (c) of 

1207.A (2) s t a t e s t h a t i f — you know, i f a " l o c a t i o n i s 

unorthodox by being located closer t o the outer boundary of 

the spacing u n i t than permitted by r u l e , n o t i c e s h a l l be 

given t o the a f f e c t e d persons i n the a d j o i n i n g spacing 

u n i t s towards which the unorthodox l o c a t i o n encroaches." 

That's p r e t t y much the c u r r e n t r u l e . 

And then (c) i s also the c u r r e n t r u l e , t h a t NMOGA 

agrees w i t h , " I f the proposed l o c a t i o n i s unorthodox by 

being located i n a d i f f e r e n t q u a r t e r - q u a r t e r s e c t i o n or 
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qua r t e r s e c t i o n than provided i n s p e c i a l pool orders, 

n o t i c e s h a l l be given t o a l l a f f e c t e d persons." That would 

be a l l the a d j o i n i n g spacing u n i t s surrounding t h a t spacing 

u n i t . 

And t h a t ' s i t f o r 1207.A ( 2 ) . 

CHAIRMAN WROTENBERY: Mr. Kellahin? 

MR. KELLAHIN: What I've submitted t o you as 

NMOGA's E x h i b i t Number 1 i s a comp i l a t i o n of my notes 

f o l l o w i n g the Monday afternoon conference w i t h the D i v i s i o n 

a t t o r n e y s , and represents a summary of the d i f f e r e n t items. 

I ' d l i k e you t o t u r n t o page 5 w i t h me, and w e ' l l 

t a l k about where we are on the l o c a t i o n . There are e x t r a 

copies up i n f r o n t here i f there are people t h a t don't have 

copies of our E x h i b i t 1. 

The cu r r e n t r u l e f o r hearing unorthodox w e l l 

l o c a t i o n exceptions has two categories of n o t i f i c a t i o n . I f 

you're encroaching towards o f f s e t operators you n o t i f y the 

operator. I n the absence of an o f f s e t operator, the r u l e 

says the owner of an u n d r i l l e d lease. 

You can see how ambiguous and how problematic 

t h a t c u r r e n t d e f i n i t i o n i s . 

When you look back over a t the D i v i s i o n ' s 

proposal today, there i s one e d i t i n g suggestion f o r you, 

and t h a t i s , when you look a t a d j o i n i n g spacing u n i t s , t o 

be c l e a r on what you're t o do i n the absence of an 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

18 

operator, I would suggest t h a t a f t e r the word " a d j o i n i n g " 

and before the word "spacing" you would i n s e r t " a d j o i n i n g 

e x i s t i n g or prospective spacing u n i t " , and the reason i s 

t h i s : 

By adding a d e f i n i t i o n i n the f r o n t of the book 

t o an e x i s t i n g spacing u n i t , we are t a l k i n g about a u n i t 

t h a t contains a producing w e l l . Normally you have an 

operator and you n o t i f y t h a t operator. 

I f you don't have a producing w e l l , then you have 

t h i s h y p o t h e t i c a l spacing u n i t . We have c h a r a c t e r i z e d t h a t 

as a prospective spacing u n i t . 

And t h a t r e a l l y i s what Mr. C a r r o l l i s d e s c r i b i n g 

f o r you, i s t h i s h y p o t h e t i c a l spacing u n i t where, i n the 

absence of an operator, what do you? 

The example i s t h i s : The 32 0 example i s the easy 

one. I f you have the n o r t h h a l f of a s e c t i o n , moving t o 

the east side and the a d j o i n i n g east s e c t i o n i s u n d r i l l e d , 

t o t a l l y uncommitted, the dilemma i s , what do you do f o r 

notice? 

The c u r r e n t r u l e says the o f f s e t u n d r i l l e d lease. 

I t could be s u b s t a n t i a l l y less than the spacing u n i t s i z e 

than the h y p o t h e t i c a l u n i t you're encroaching on. 

The dilemma f o r us i s , you e i t h e r assume the 

r e c t a n g l e i s a standup or a laydown, and i f you have t o 

n o t i f y a l l those p o s s i b i l i t i e s , you n o t i f y t h r e e - f o u r t h s of 
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the s e c t i o n owners i n an u n d r i l l e d s e c t i o n , and you have t o 

do a l l t h a t t i t l e work. 

Our suggestion f o r you i s t o reduce t h a t l e v e l of 

e f f o r t t o i d e n t i f y those i n d i v i d u a l s t o the q u a r t e r s e c t i o n 

immediately adjacent t o the encroaching w e l l . We b e l i e v e 

i n a l l instances those are the p a r t i e s adversely a f f e c t e d 

by the a c t i v i t y a t the encroaching w e l l . The presumption 

i s , i n t h a t quarter s e c t i o n , they are the p a r t i e s t h a t are 

about t o be drained, and they have the g r e a t e s t i n t e r e s t i n 

complaining. 

A l t e r n a t i v e l y , when you look t o the next q u a r t e r 

s e c t i o n removed, e i t h e r t o the west or t o the south, those 

people tend t o be i n d i f f e r e n t . And our p r a c t i c e i s , t o the 

best of my knowledge, I'm not aware of anyone who d i d not 

own an i n t e r e s t i n the encroached-upon 160, but had one i n 

the next a d j o i n i n g 160, ever coming t o complain. 

We've t r i e d t h a t n o t i f i c a t i o n ; there's an absence 

of complaint by those i n d i v i d u a l s and companies. We have 

re p r e s e n t a t i v e s of those companies here; they can t e l l you 

why they don't ob j e c t i n those circumstances, why i t ' s not 

of concern t o them. And they b e l i e v e there needs t o be a 

balance between p r o v i d i n g due-process n o t i f i c a t i o n and the 

inherent expense of t r y i n g t o determine ownership i n a 

s e c t i o n t h a t has not yet been developed. 

And t h a t ' s the argument on t h a t p o i n t . 
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The second issue w i t h the l o c a t i o n i s , what do 

you do when the operator of the o f f e n d i n g w e l l i s 

encroaching upon operations o f f s e t t i n g t h a t i n which he i s 

the operator? 

The debate i s s p l i t among the A s s o c i a t i o n . There 

are those, about h a l f of us, t h i n k t h a t when you have a 

common operator the D i v i s i o n should r e q u i r e n o t i f i c a t i o n t o 

the u n d e r l y i n g working i n t e r e s t owners, because t h i s i s 

t h e i r best, f i r s t o p p o r t u n i t y t o r a i s e an o b j e c t i o n before 

the w e l l i s d r i l l e d . 

There i s approximately an equal number of the 

Committee t h a t says, t h a t r e a l l y i s a c o n t r a c t u a l dispute 

between the working i n t e r e s t owners i n the spacing u n i t 

being crowded by the common operator, and they have 

c o n t r a c t u a l remedies t o go a f t e r him i f he's taken a c t i o n 

t o d r a i n p r o p e r t i e s t h a t are t h e i r s and are not being 

managed by him a p p r o p r i a t e l y . 

So t h a t ' s the debate. There are people here t h a t 

w i l l describe both sides of t h a t t o whatever e x t e n t you 

des i r e t o l i s t e n t o them. 

Those are the three comments we had as t o t h i s 

r u l e change. 

Everything else t h a t Mr. C a r r o l l has described 

f o r you i s — we concur i n those changes. 

CHAIRMAN WROTENBERY: Mr. Foppiano? 
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MR. FOPPIANO: Did you want t o open i t up a 

l i t t l e b i t more? 

CHAIRMAN WROTENBERY: Yeah, I would l i k e t o hear 

some more discussion on — 

MR. KELLAHIN: I t h i n k i t may be app r o p r i a t e — 

CHAIRMAN WROTENBERY: — probably both of those 

issues. 

MR. KELLAHIN: That's the p o i n t . 

MR. FOPPIANO: I apologize, I've p a r t i c i p a t e d i n 

so many of these d r a f t s I've l o s t count. I don't know 

where i t dropped out but i n reading and l i s t e n i n g t o the 

testimony, we somehow have l o s t the p o o l - s p e c i f i c p o r t i o n 

of the n o t i c e on unorthodox l o c a t i o n s here, and I don't 

know how t h a t happened. 

I t h i n k the i n t e n t was — i s t o — l i k e f o r 

example, i n the Morrow, i f you're encroaching i n the 

Morrow, t h a t you n o t i f y a f f e c t e d p a r t i e s i n t h a t same pool. 

And we don't — I don't see the language " i n the same pool" 

anymore. 

And so I would s t r o n g l y suggest t h a t we maintain 

t h a t concept from the standpoint of an operator t r y i n g t o 

f i g u r e out who t o give n o t i c e t o , because t h e r e are 

operators i n other pools t h a t , you know, arguably could be 

given n o t i c e t h a t don't operate i n the pool f o r which the 

encroachment i s occur r i n g . 
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So I would suggest t h a t we go back t o t h a t . And 

I haven't had the op p o r t u n i t y t o go back and look and f i n d 

out where i t got dropped out, but a t l e a s t I don't see i t 

i n here. Maybe I'm missing something. I had t o look a t 

t h i s l a t e s t d r a f t r a t h e r q u i c k l y . 

Also, I ' d l i k e t o echo Mr. K e l l a h i n and NMOGA's 

concerns about these prospective spacing u n i t s and whether 

they be laydown or standup. That t r i p l e s the area t h a t i s 

re q u i r e d f o r an ap p l i c a n t t o do t i t l e search on i n an 

u n d r i l l e d area. 

And NMOGA's recommendation, which we support, 

attempted t o capture those people who were most d i r e c t l y 

a f f e c t e d and give them n o t i c e and r e a l l y go — make sure 

t h a t they got n o t i c e , r e a l i z i n g t h a t people as much as a 

mil e away i n a 320-acre pool, by and l a r g e , are probably 

not going t o care. 

So t o go through the time and expense of g i v i n g 

them n o t i c e r e a l l y d i d n ' t seem t o be reasonable t o us. 

And also I would l i k e t o p o i n t out t h a t w i t h 

prospective spacing u n i t s as the D i v i s i o n has proposed t o 

de f i n e them, read alongside the requirement of 104 — I'm 

so r r y , i t would be 1207.A (2) ( c ) , which i s the w e l l being 

unorthodox by being located i n a d i f f e r e n t q u a r t e r - q u a r t e r 

s e c t i o n or quarter s e c t i o n , I bel i e v e t h a t w i t h prospective 

spacing u n i t s the way we define them — I j u s t d i d some 
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rough c a l c u l a t i o n s here — t h a t would r e q u i r e t i t l e 

searches on as much as four and a h a l f sections f o r a 32 0-

acre pool. And t h a t ' s a l o t of t i t l e search, very 

expensive. 

And one other t h i n g I ' d l i k e t o add. I h e s i t a t e 

t o do so, but having experience i n operating i n other 

s t a t e s and knowing t h a t these other s t a t e s w r e s t l e w i t h the 

same problems of the need t o balance due process w i t h 

reasonable n o t i c e burdens, what we c u r r e n t l y have and what 

NMOGA has proposed, r e a l l y , t h a t i n and of i t s e l f would 

r e s u l t i n the most s t r i n g e n t n o t i c e requirements of any 

s t a t e t h a t we're f a m i l i a r w i t h on unorthodox l o c a t i o n s , 

Oklahoma, Texas, other states t h a t have widespread 

operations and r e g u l a t o r y actions of a s o r t . 

And so we j u s t o f f e r t h a t as an observation 

t h a t — and h o p e f u l l y t o give us some pause about, do we 

r e a l l y need t o go as f a r as we're going t o t r y t o capture 

t h i s ? 

Because as I've said i n testimony a t the l a s t 

Commission hearing, at the end of the day i t i s the 

operators who are impacted i f our order i s s t r u c k down by a 

d i s t r i c t c o u r t saying t h a t we d i d n ' t give proper n o t i c e . 

We are the ones t h a t s u f f e r the f i n a n c i a l harm. 

So t h a t r e a l l y concludes my comments on t h i s 

p a r t i c u l a r s e c t i o n . 
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CHAIRMAN WROTENBERY: Mr. Patterson? 

MR. PATTERSON: Yes, Randy Patterson. I would 

l i k e t o echo Mr. Foppiano's comment about t h a t . I t i s , i n 

our minds, q u i t e burdensome t o reach out and p i c k up a l l 

these p a r t i e s t o n o t i c e i n parcels of land which i s unknown 

whether or not they w i l l ever be included i n t o a spacing 

u n i t . I t i s burdensome, i t i s expensive t o do t h i s t i t l e 

work. You're reaching out and doing t i t l e work on land 

t h a t may po s s i b l y not even be i n your prospect. You have a 

lar g e cost burden there t o do t h a t . 

And so we would also agree t h a t t o extend t h i s 

n o t i c e t o those other parcels i s not what we would l i k e t o 

see w i t h the r e g u l a t i o n . We would — We concur w i t h the 

NMOCD-proposed — I mean, I'm sorry — 

CHAIRMAN WROTENBERY: NMOGA. 

MR. PATTERSON: — NMOGA proposal as i t was 

w r i t t e n . 

I also have a question and p o s s i b l y a comment on 

another p a r t , whenever i t ' s a p propriate, and t h a t i s the 

language, "any owner of an i n t e r e s t i n the mineral e s t a t e " . 

So when you're ready t o t a l k about t h a t , I ' d l i k e t o t a l k 

about i t . 

CHAIRMAN WROTENBERY: Yes, Mr. Hawkins? 

MR. HAWKINS: B i l l Hawkins w i t h Amoco. The 

comment I've got on the n o t i f y i n g the o f f s e t owners when we 
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have a prospective spacing u n i t i s t h a t , you know, c u r r e n t 

language, r i g h t now, requires t h a t we only n o t i c e the 

owners of the u n d r i l l e d lease, and then t o go t o the 

quart e r s e c t i o n i s going t o expand our c u r r e n t requirement 

already, and then t o go beyond t h a t t o the proposal f o r — 

by the NMOCD, i s going t o s i g n i f i c a n t l y expand the c u r r e n t 

r u l e . 

So I f e e l t h a t going t o the NMOGA proposal i s 

s t i l l expanding n o t i c e from what we have t o do today, but 

not going as f a r as what NMOCD has asked. And i t seems t o 

be app r o p r i a t e t o us, too. I t ' s already going t o be 

inc r e a s i n g the amount of n o t i c e , j u s t t o go t o the NMOGA 

proposal. 

CHAIRMAN WROTENBERY: Anybody else want t o make a 

comment? 

I f not, Mr. K e l l a h i n , you had i n d i c a t e d t h a t you 

could discuss a l i t t l e b i t t h i s issue from the perspective 

of the i n t e r e s t owners i n those other q u a r t e r s t h a t would 

not be n o t i f i e d under the NMOGA proposal, i n those other 

160s, I guess I should say, or 40s, i n the case of 80-acre 

spacing. 

How i s t h e i r i n t e r e s t d i f f e r e n t from the i n t e r e s t 

of those f o l k s i n the s e c t i o n r i g h t next t o the unorthodox 

l o c a t i o n ? 

MR. KELLAHIN: I t h i n k i n several ways. They're, 
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i n a l l p r o b a b i l i t y , beyond the scope of a c t u a l drainage of 

the o f f e n d i n g w e l l . 

I f t h ere i s not yet a spacing u n i t committed i n 

t h a t u n d r i l l e d s e c t i o n , they have the advantage of 

p a r t i c i p a t i n g or not i n o f f s e t t i n g t h a t drainage e f f e c t by 

proposing a w e l l t h a t has an o r i e n t a t i o n t h a t would include 

t h e i r q uarter s e c t i o n or, i n the a l t e r n a t i v e , t o be 

excluded by whether you stand i t up or lay i t down. 

When you t a l k about sharing the e q u i t y from t h a t 

p r o d u c t i o n , though, you're c o r r e c t i n p e r c e i v i n g t h a t the 

i n t e r e s t i s the same. I f the offended s e c t i o n d r i l l s a 

w e l l and i t ' s equivalent distance o f f the common boundary, 

then because you're included i n the 32 0, even though I'm 

160 away, I w i l l be sharing i n t h a t production. 

But I guess my p o i n t of view i s , the only 

d i f f e r e n c e I can perceive i s the f a c t I am f a r t h e r removed 

and care less about the a c t u a l drainage. And the a c t i v i t y 

i n my s e c t i o n i s going t o be t r i g g e r e d , i n a l l p r o b a b i l i t y , 

by the owners i n the quarter s e c t i o n immediately adjacent 

t o the o f f e n d i n g w e l l . And they w i l l take a c t i o n because 

t h e i r i n t e r e s t s are best served by the o f f s e t w e l l and 

propose something i n my sec t i o n . 

That's the only d i f f e r e n c e I can perceive. And 

i f you're l o o k i n g a t the o p p o r t u n i t y t o share i n pr o d u c t i o n 

on the spacing u n i t , then there i s no d i f f e r e n c e . The 
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i n d u s t r y simply has the economic dilemma of f i n d i n g t i t l e 

f o r another 260 acres t h a t they wouldn't otherwise have t o 

search f o r . And i f you t h i n k t h a t ' s a f a i r burden they 

should assume, then I guess t h a t ' s the assumption w e ' l l 

make. 

CHAIRMAN WROTENBERY: I guess I ' d also l i k e t o 

get some c l a r i f i c a t i o n . There was some discu s s i o n about 

whether e i t h e r the NMOGA proposal or the OCD proposal would 

represent an expansion of cu r r e n t requirements. I t was my 

understanding t h a t though the r u l e was ambiguous, the 

cu r r e n t p r a c t i c e i s t o r e q u i r e n o t i c e t o the people i n 

these — the i n t e r e s t s i n these spacing u n i t s . 

MR. KELLAHIN: The curr e n t p r a c t i c e i s t o use 

your a d m i n i s t r a t i v e r u l e under 104, which i s more expansive 

than the n o t i c e p r o v i s i o n s f o r t h a t a c t i v i t y when i t ' s 

engaged i n the hearing process. And i t ' s my personal 

p r a c t i c e t o ask my c l i e n t s t o n o t i f y t h r e e - f o u r t h s of the 

s e c t i o n . 

CHAIRMAN WROTENBERY: Also, l e t me j u s t confirm: 

I s i t f a i r t o assume t h a t a t l e a s t the members of the NMOGA 

Regulatory Practices Committee looked a t t h i s issue both 

from the perspective of somebody d r i l l i n g an unorthodox 

l o c a t i o n and also from the perspective of somebody t h a t 

might be i n one of those d i s t a n t quarters t h a t would not 

get — 
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MR. KELLAHIN: Well, and every company — 

CHAIRMAN WROTENBERY: — n o t i f i c a t i o n and — 

MR. KELLAHIN: Every company here i s i n t h a t 

p o s i t i o n where on one instance you may want the l o c a t i o n , 

and tomorrow you're being crowded. And so we have both 

hats w i t h i n the Committee, and we debated t h i s a t two or 

three d i f f e r e n t meetings and f i n a l l y came down t o a 

unanimous consensus t h a t we f e l t i f we were i n the 

u n d r i l l e d s e c t i o n w i t h our i n t e r e s t , and our i n t e r e s t was 

not i n the 160 being encroached upon, then we would not 

expect t o get n o t i c e . 

CHAIRMAN WROTENBERY: Commissioners, do you have 

any questions? 

COMMISSIONER BAILEY: Am I c o r r e c t i n assuming 

t h a t i f the adjacent 40s are unleased mineral acreage, t h a t 

the owner of the mineral estate i s n o t i f i e d ? 

MR. KELLAHIN: That i s the c u r r e n t p r a c t i c e . 

COMMISSIONER BAILEY: And your proposal does away 

w i t h t h a t n o t i f i c a t i o n ? 

MR. KELLAHIN: No, ma'am. I t expands the 

n o t i f i c a t i o n . I t would include the category of owner t h a t 

i s unleased. I f you're a mineral owner i n the 160 and t h a t 

i s h eld by you and not subject t o lease, we f i n d t h a t 

person and send them n o t i c e . 

COMMISSIONER BAILEY: I j u s t need c l a r i f i c a t i o n 
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on t h a t now and then. But Rand i s saying d i f f e r e n t l y ? 

MR. CARROLL: I t seemed t o me t h a t Mr. K e l l a h i n 

misunderstood your question. You're t a l k i n g about the two 

adjacent p o t e n t i a l t r a c t s . 

COMMISSIONER BAILEY: Prospective t r a c t s . 

MR. CARROLL: Prospective t r a c t s . They wouldn't 

be n o t i f i e d , even i f they were a mineral i n t e r e s t owner; 

i s n ' t t h a t c o r r e c t , under the NMOGA proposal? 

MR. KELLAHIN: Well, l e t me read i t and see i f 

I'm misunderstanding. I t says, quote, "prospective 

a d j o i n i n g spacing u n i t s : (a) a l l lessees of record and any 

unleased mineral owners of conveyance the existence of 

which i s known t o the a p p l i c a n t or i s of p u b l i c record". 

Does not t h a t cover the mineral owner who i s not leased? 

Wasn't t h a t the question? Did I miss the question? 

For example, i f the State of New Mexico has got 

the 160, i t ' s not leased, we send the n o t i c e t o the Land 

O f f i c e . 

MR. CARROLL: Well, look a t ( b ) : I n the event 

i t ' s "a re c t a n g l e , then only t o those i n t h a t p o r t i o n of 

the a d j o i n i n g u n i t s which consists of a square and i s 

c l o s e s t . " 

So the p o t e n t i a l a d j o i n i n g 40- or 160-acre t r a c t s 

would not be n o t i f i e d . 

MR. KELLAHIN: What was t h i s intended t o say i s , 
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i f you had a 320, you were going t o take the p o r t i o n of 

t h a t 32 0 t h a t forms h a l f t h a t spacing u n i t i n the form of a 

square c l o s e s t t o the unorthodox l o c a t i o n . We were t r y i n g 

t o describe the quarter s e c t i o n , the e n t i r e q u a r t e r 

s e c t i o n , out of the — 

MR. CARROLL: Of a h y p o t h e t i c a l 320-acre u n i t . 

So only the 160 would be n o t i f i e d and the — 

MR. KELLAHIN: That's r i g h t . 

MR. CARROLL: — the other 160 would not. 

MR. KELLAHIN: That's r i g h t . 

MR. FOPPIANO: But i t also i s the 160 common t o 

both prospective spacing u n i t s . 

CHAIRMAN WROTENBERY: Commissioner Lee, any 

questions? 

COMMISSIONER LEE: (shakes head) 

MR. CARROLL: Could I f o l l o w up w i t h one comment? 

CHAIRMAN WROTENBERY: Sure. 

MR. CARROLL: The comment was made t h a t the 

operators are the ones a f f e c t e d . And, you know, t a k i n g — 

and no one else i s . Taking t h a t t o the extreme, we don't 

need any n o t i c e r u l e s ; i t ' s the operators who should decide 

who t o give n o t i c e t o , because they're the ones a f f e c t e d . 

And, you know, i t ' s up t o them who t o n o t i f y . 

U n f o rtunately, when the Supreme Court r u l e s , they 

order the OCD t o provide n o t i c e t o c e r t a i n people. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

31 

CHAIRMAN WROTENBERY: I can see t h a t i t ' s t he 

operator, perhaps, t h a t has the greatest f i n a n c i a l i n t e r e s t 

a t stake, but there are c e r t a i n l y other i n t e r e s t s here, 

i n c l u d i n g the i n t e r e s t s of the agency and the i n t e g r i t y of 

i t s orders and complying w i t h the standards of due process. 

So we're t r y i n g t o define j u s t what we need t o do t o meet 

our own requirements. 

MR. CARROLL: Oh, and Madame Chairman, i t was 

brought up, the f a c t t h a t " i n the same pools" was somehow 

deleted from the OCD proposal. I t should be brought out 

t h a t the c u r r e n t r u l e doesn't r e f e r t o any i n the same 

pool. 

And what was i n the OCD proposal f o r unorthodox 

w e l l l o c a t i o n s was contained i n the d e f i n i t i o n of 

"a d j o i n i n g spacing u n i t s " , which we took out of subsection 

(2) and stuck i n the d e f i n i t i o n s t o be i n s e r t e d i n the 

f r o n t of the r u l e book. And the d e f i n i t i o n of " a d j o i n i n g 

spacing u n i t s " there means those e x i s t i n g or prosp e c t i v e 

spacing u n i t s i n the same pools t h a t are touching a t a 

p o i n t or l i n e the spacing u n i t which i s the s u b j e c t of the 

a p p l i c a t i o n . So t h a t would cover t h a t problem. 

CHAIRMAN WROTENBERY: One question f u r t h e r on the 

common operator issue. Are there any other places i n the 

Commission's r u l e s or the D i v i s i o n ' s r u l e s where t h i s i s an 

issue, where we've made the d i s t i n c t i o n i n the common 
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operator s i t u a t i o n and included a d d i t i o n a l requirements? 

MR. CARROLL: I guess any s i t u a t i o n where o f f s e t s 

are n o t i f i e d , i t would apply t o . I t could apply i n 

nonstandard p r o r a t i o n u n i t s i f you n o t i f y a d j o i n i n g t r a c t s , 

couldn't i t ? 

MR. KELLAHIN: The curr e n t r u l e s don't have any 

such c r i t t e r . When we look a t the proposed changes f o r the 

s p e c i a l pool r u l e s , i n recognizing Uhden, we do create a 

category of n o t i f i c a t i o n f o r beyond the operator where we 

look a t h i s working i n t e r e s t owners. 

Other than t h a t , t h i s i s unique t o unorthodox 

l o c a t i o n s . 

MR. FOPPIANO: Doesn't downhole commingling, 

where you have the same operator of a w e l l i n two d i f f e r e n t 

pools — i s n ' t t h a t a s i t u a t i o n comparable? 

MR. KELLAHIN: I t h i n k Mr. Foppiano i s c o r r e c t . 

I n commingling where we have two d i f f e r e n t formations by 

the same operator and a s p l i t i n t e r e s t — 

CHAIRMAN WROTENBERY: Yes. 

MR. KELLAHIN: — then we do, he's c o r r e c t . That 

i s another example. 

MR. CARROLL: Yeah, but i n t h a t s i t u a t i o n n o t i c e 

i s given t o a l l owners of i n t e r e s t s . That would i n c l u d e 

operators, lessees, mineral i n t e r e s t s . So i t ' s r e a l l y not 

a common operator. They would be included anyway, or the 
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other i n t e r e s t s would be included, or n o t i f i e d . 

CHAIRMAN WROTENBERY: I s there any f u r t h e r 

d i s c u s s i o n , then, on these issues r e l a t e d t o unorthodox 

l o c a t i o n s ? 

Move on — Oh, I'm sorr y . 

COMMISSIONER BAILEY: The thought s t r u c k me t h a t 

sometimes i f there's a common operator, t h a t the r o y a l t y 

ownership i s d i f f e r e n t between s t a t e and f e d e r a l lands, f o r 

instance. Royalty r a t e s may be d i f f e r e n t , and so the 

drainage problem a r i s e s f o r the r o y a l t y owner. 

MR. KELLAHIN: Madame Chairman, Commissioner 

B a i l e y , we recognize t h a t issue and debated i t . We came t o 

the conclusion t h a t i f you had — you're encroaching upon 

the working i n t e r e s t owners who had an un d e r l y i n g d i f f e r e n t 

r o y a l t y , the s i t u a t i o n you're d e s c r i b i n g , then the r o y a l t y 

owner was prote c t e d , e i t h e r by im p l i e d covenants t o p r o t e c t 

against drainage, and they could — the r o y a l t y owner could 

look d i r e c t l y t o the working i n t e r e s t owner i n the 

encroaching spacing u n i t f o r r e l i e f . 

And so we stopped n o t i f i c a t i o n w i t h the working 

i n t e r e s t owner, because we f e l t the r o y a l t y owners, the 

ove r r i d e s , have remedies against the working i n t e r e s t 

owner, the lessee, i f you w i l l . So we d i d n ' t go t o the 

next l e v e l of n o t i f y i n g everybody i n the mineral e s t a t e . 

That was our conclusion. 
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COMMISSIONER BAILEY: I f there's any awareness of 

the p o t e n t i a l drainage. Oftentimes there's no awareness 

w i t h o u t n o t i c e t h a t there i s a p o t e n t i a l drainage. 

MR. KELLAHIN: Well, and then the working 

i n t e r e s t owner i n t h a t spacing u n i t goes back and sues h i s 

operator f o r s e l f - d e a l i n g or lack of due d i l i g e n c e and a l l 

the r e s t . So I t h i n k i t ' s a chain of events t h a t i s 

t r i g g e r e d under the c o n t r o l of t h a t common operator. 

Mr. Pearce made t h a t argument when he was 

debating f o r not having the D i v i s i o n r e q u i r e the n o t i c e 

because he thought there were c o n t r a c t u a l s o l u t i o n s f o r 

everybody up and down the food chain. 

CHAIRMAN WROTENBERY: Commissioner Lee, you had a 

question? 

COMMISSIONER LEE: What's the IPANM's p o s i t i o n on 

t h i s ? 

MR. KELLAHIN: They were here a t the l a s t 

Commission hearing. They have been provided the NMOGA 

d r a f t s , and I have not received any o b j e c t i o n from t h a t 

a s s o c i a t i o n . 

CHAIRMAN WROTENBERY: I don't b e l i e v e we've 

received anything w r i t t e n from IPANM e i t h e r . 

Mr. Patterson? 

MR. PATTERSON: There were several independents 

on the NMOGA committee t h a t p a r t i c i p a t e d i n t h i s a c t i v i t y . 
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Although IPA of New Mexico was not represented d i r e c t l y , 

t h e r e were several independents t h a t took p a r t . 

COMMISSIONER LEE: Yeah, there's several b i g 

independents. I'm worried about a smaller. 

MR. PATTERSON: Mack Energy was represented 

as a smaller independent. 

Again, when i t ' s a ppropriate, I have a question 

about the i n t e r e s t i n mineral estate before we move on 

t o — 

CHAIRMAN WROTENBERY: Yes, I'm s o r r y , I should 

have come back t o t h a t . 

MR. PATTERSON: That's okay. My question — And 

t h i s i s new language t h a t was j u s t come up w i t h , so not 

being a p a r t y t o t h a t discussion, I have a question. 

But i f I could preface my question by t h i n k i n g 

about j u s t a moment the d i f f e r e n t l e v e l s of p a r t i e s t h a t 

are i n v o l v e d i n t h i s n o t i c e , and the way I see i t — and 

I'm asking somebody t o c o r r e c t me i f I'm wrong — t h a t you 

have one l e v e l of — maybe the highest l e v e l i s an operator 

of an e x i s t i n g spacing u n i t , which i s designated by the 

OCD. That's one l e v e l , the operator. 

The next would be i f you don't have a spacing 

u n i t w i t h an operator, you have working i n t e r e s t owners who 

have leases from mineral owners. 

The next l e v e l would be the unleased mineral 
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owner who has not granted a lease t o t h i s l e v e l . 

And then the other l e v e l would be the p u b l i c a t 

lar g e or newspaper-type n o t i c e t o everybody i n the world. 

My question here about t h i s i s , i n the 

d e f i n i t i o n s back on the very f i r s t page, where i t t a l k s 

about "mineral e s t a t e " , as the owners of a mineral e s t a t e 

i s used, i t t a l k s about " i s the most complete ownership... 

and includes a l l the mineral i n t e r e s t owners and...the 

r o y a l t y i n t e r e s t owners." 

Next, you define "mineral i n t e r e s t owners" as 

being, t h i s p a r t y here, a working i n t e r e s t owner t h a t has a 

lease granted "and mineral i n t e r e s t owners who have not" 

granted an o i l and gas lease. 

Then, when next you include " r o y a l t y i n t e r e s t 

owners", you are i n c l u d i n g i n — i f I'm understanding t h i s 

r i g h t , and t h i s i s r e a l l y a question — i n the new 

language, any owner of an i n t e r e s t i n the mineral e s t a t e , 

you're also i n c l u d i n g r o y a l t y i n t e r e s t owners i n t o t h a t 

n o t i c e f o r t h i s 1207 compulsory p o o l i n g , and the other — 

when t h a t mineral i n t e r e s t owner has a c t u a l l y granted an 

o i l and gas lease t o a working i n t e r e s t owner. 

So yet through t h a t d e f i n i t i o n , I b e l i e v e t h a t 

you're p u l l i n g i n r o y a l t y i n t e r e s t owners who have a c t u a l l y 

given up t h e i r executive r i g h t s t o a working i n t e r e s t 

owner, and I'm asking the question, i s t h a t t he i n t e n t ? I 
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d i d not t h i n k i t was. 

MR. KELLAHIN: May I respond, Madame Chairman? 

CHAIRMAN WROTENBERY: Please. 

MR. KELLAHIN: The attorneys t h a t gathered on 

Monday had t h i s debate. I t i s an easy problem t o have w i t h 

d e f i n i t i o n s . And so we went back t o W i l l i a m s and Meyers 

O i l and Gas T r e a t i s e t o get c l e a r , concise d e f i n i t i o n s of 

terms. Because as we reviewed the various d r a f t s , the 

D i v i s i o n d r a f t t h a t was on the I n t e r n e t used the term " r e a l 

p r o p e r t y i n t e r e s t s " . And as we debated the s u b j e c t , we 

became concerned about the dilemma Mr. Patterson has w i t h 

the d e f i n i t i o n s . 

Here's what we had intended t o do, i s t o look a t 

W i l l i a m s and Meyers f o r guidance, and we found t h a t we 

could exclude the surface estate by d e f i n i n g "mineral 

i n t e r e s t " . 

And so we took care t o say i n compulsory p o o l i n g 

instances, i f you are an i n t e r e s t owner i n the mineral 

e s t a t e and had not v o l u n t a r i l y committed your i n t e r e s t , 

then you were subject t o force p o o l i n g . That was 

i n t e n t i o n a l , because there are circumstances where you have 

leases and the r o y a l t y cannot be committed. 

I n other words, you might not have a p o o l i n g 

clause i n your lease. And we have instances where we have 

t o pool r o y a l t y owners, overrides. 
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I t was intended t o be the biggest package, the 

biggest container, of p o t e n t i a l people a f f e c t e d by t h a t 

a c t i v i t y . 

When we looked a t W i l l i a m s and Meyers, the 

subcategory of "mineral e s t a t e " i s d i v i d e d i n t o two major 

components. One i s the r o y a l t y i n t e r e s t owners. They have 

the non-executive r i g h t s . I t ' s i n c l u s i v e of r o y a l t y owners 

and o v e r r i d e s . 

Saying i n the d e f i n i t i o n " i n c l u d i n g " doesn't mean 

we have i d e n t i f i e d a l l categories of r o y a l t y i n t e r e s t 

owners, i t simply says i n c l u d i n g a t l e a s t those. You could 

— Net p r o f i t s i n t e r e s t s , sometimes, i s categorized as a 

r o y a l t y i n t e r e s t owner. 

Conversely, when we i d e n t i f i e d "mineral i n t e r e s t 

owner", t h i s i s the person t h a t we commonly c a l l t he 

working i n t e r e s t owner. I t includes the o i l and gas 

lessee. I t also i s going t o include the mineral i n t e r e s t 

owner who hasn't signed a lease. I t could i n c l u d e other 

kinds of l a b e l s you put on these persons. 

And our i n t e n t was t o t r y t o put the r i g h t l a b e l 

f o r the r i g h t a c t i v i t y . This i s one of the t h i n g s t h a t the 

Ass o c i a t i o n and the Committee need t o examine again. This 

simply represents my work product and Mr. C a r r o l l ' s , and I 

hope y o u ' l l give us a comment period a f t e r the hearing 

today, and we w i l l t e s t our d e f i n i t i o n s against Mr. 
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Patterson and the i n d u s t r y , and i f we've made a mistake 

then w e ' l l have time t o f i x i t . 

But the i n t e n t was here t o get a common 

understanding of the d e f i n i t i o n s so t h a t when you read the 

r u l e i t was not subject t o mistake. 

MR. CARROLL: Madame Chairman, I see a c o r r e c t i o n 

t h a t should be made on the d e f i n i t i o n page, i f you're s t i l l 

l o o k i n g a t t h a t . 

CHAIRMAN WROTENBERY: Are we l o o k i n g a t — 

MR. KELLAHIN: — yours? 

CHAIRMAN WROTENBERY: — yours or Mr. K e l l a h i n 1 s ? 

MR. CARROLL: The l a s t page of OCD E x h i b i t Number 

1. 

I n the t h i r d d e f i n i t i o n , " r o y a l t y i n t e r e s t 

owners", t h a t p a r e n t h e t i c a l — i t says "the r i g h t s t o 

explore and develop" — i t ' s meant t o r e f e r t o the 

executive r i g h t s , and not modified by "non-". 

So a c t u a l l y , t h a t p a r e n t h e t i c a l should go i n the 

d e f i n i t i o n above t h a t , when i t t a l k s about mineral i n t e r e s t 

owners h o l d i n g i n t e r e s t i n the executive r i g h t s , and then 

put t h a t p a r e n t h e t i c a l t here, "the r i g h t s t o explore and 

develop". 

CHAIRMAN WROTENBERY: Mr. Patterson? 

MR. PATTERSON: Madame Chairman, then again, the 

question — Am I understanding Mr. K e l l a h i n c o r r e c t l y , 
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then, t h a t the i n t e n t i s t h a t i f a r o y a l t y owner or a 

mineral owner i s leased and has given up h i s executive 

r i g h t t o a lessee, t h a t he i s not r e q u i r e d t o be n o t i c e d 

under t h i s Rule 1207? 

MR. KELLAHIN: Under — 

MR. CARROLL: Certain cases. 

MR. KELLAHIN: Under the unorthodox-location 

p o r t i o n of 1207. 

MR. PATTERSON: Correct. 

MR. CARROLL: And under the compulsory p o o l i n g . 

MR. PATTERSON: Where you have used t h i s 

language, the new language, "any owner of i n t e r e s t i n the 

mineral e s t a t e " , bottom of page 4 i n your... 

MR. KELLAHIN: I n those few instances where you 

f i n d the use of the phrase "any owner of an i n t e r e s t i n the 

mineral e s t a t e " , t h a t ' s the biggest package. And y o u ' l l 

f i n d t h a t under the compulsory p o o l i n g p o r t i o n . 

MR. PATTERSON: So i s i t our i n t e n t t h a t a leased 

mineral owner does not — i s not r e q u i r e d t o have n o t i c e . 

When he has no executive r i g h t s , then he has executed an 

o i l and gas lease w i t h a pooling clause. 

MR. KELLAHIN: That's e x a c t l y r i g h t , he does not 

get n o t i c e , because the n o t i c e goes t o the working i n t e r e s t 

owner. 

MR. CARROLL: He i s v o l u n t a r i l y committed under 
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his — 

MR. PATTERSON: I don't know i f t h a t r e a l l y does 

t h a t . I t h i n k we need t o look a t t h a t . I'm a f r a i d t h a t he 

i s covered by those d e f i n i t i o n s . 

MR. CARROLL: By leasing, hasn't he v o l u n t a r i l y 

committed? 

MR. KELLAHIN: Well, he's v o l u n t a r i l y committed 

by l e a s i n g , hasn't he, Randy? 

MR. PATTERSON: Right, but you're saying — Are 

you not saying t h a t any owner of an i n t e r e s t i n the mineral 

e s t a t e i s going t o receive n o t i c e under t h i s 1207? 

MR. KELLAHIN: Uh-huh. 

MR. PATTERSON: And then t h a t mineral e s t a t e 

includes mineral i n t e r e s t owners, which i s d e f i n e d as both 

working i n t e r e s t owners and the mineral owners not having 

signed an o i l and gas lease, and a l l the r o y a l t y i n t e r e s t 

owners, which, r i g h t under t h a t , says t h a t includes your 

r o y a l t y i n t e r e s t owner and ov e r r i d e , and doesn't. I t says 

"holding an i n t e r e s t i n the nonexecutive r i g h t s i n c l u d i n g 

the l e s s o r , a r o y a l t y i n t e r e s t owner and an o v e r r i d i n g 

r o y a l t y i n t e r e s t owner." 

So I'm a f r a i d t h a t we have included those r o y a l t y 

i n t e r e s t owners t o have given away t h e i r executive r i g h t s . 

That's my question. 

MR. KELLAHIN: I t ' s a f a i r question. I have read 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

42 

i t , I come t o a d i f f e r e n t conclusion. I f others read i t 

and agree t h a t Mr. Patterson i s c o r r e c t , then we need t o 

make a change, because t h a t ' s not what we're t r y i n g t o do. 

MR. PATTERSON: Okay, the i n t e n t i s what I'm 

a f t e r , and i f we need t o work on language l a t e r , t h a t ' s 

a l l . I t ' s a question. 

CHAIRMAN WROTENBERY: Mr. C a r r o l l , do you want t o 

move on, then, t o Non-standard P r o r a t i o n and Spacing Units? 

MR. CARROLL: Sure. The change made t o the 

e x i s t i n g r u l e i s t h a t n o t i c e t o o f f s e t operators and owners 

of u n d r i l l e d t r a c t s i s deleted, so there's — The r u l e 

would d e l e t e t h a t . 

A c o r r e c t i o n was made. The 80-acre pools were 

not included i n the curr e n t r u l e . We j u s t stuck t h a t i n 

along w i t h 40-, 160-, 320- and 640-acre spacing. 

Notice t o a l l owners of i n t e r e s t i n the mineral 

e s t a t e t o be excluded i s s t i l l r e q u i r e d , we j u s t don't l i s t 

out a l l the various i n t e r e s t owners. 

And then the D i v i s i o n proposes t o have 

n o t i f i c a t i o n " t o such other persons as r e q u i r e d by the 

D i v i s i o n " based upon the p a r t i c u l a r f a c t s and circumstances 

of the case. 

So n o t i c e t o o f f s e t operators and owners of 

u n d r i l l e d t r a c t s would be deleted as r e q u i r e d i n a l l 

instances, but i n a p a r t i c u l a r s i t u a t i o n the D i v i s i o n may 
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r e q u i r e n o t i c e t o c e r t a i n operators or owners of u n d r i l l e d 

t r a c t s . 

NMOGA d i f f e r s w i t h the OCD the r e , would s t i l l 

r e q u i r e n o t i c e t o o f f s e t operators and NMOGA does not l i k e 

the d i s c r e t i o n given the D i v i s i o n by the phrase "and t o 

such other persons as requ i r e d by the D i v i s i o n " . They f e e l 

i t ' s too ambiguous and open t o i n t e r p r e t a t i o n . 

CHAIRMAN WROTENBERY: Mr. Kella h i n ? 

MR. KELLAHIN: Thank you, ma'am. 

I f y o u ' l l t u r n t o page 7 of the NMOGA E x h i b i t 1, 

y o u ' l l see the c u r r e n t r u l e . The c u r r e n t r u l e operates 

t h i s way. To keep the example simple, i f a standard 

spacing u n i t i s a whole se c t i o n and i f the a p p l i c a n t wants 

t o d i v i d e i t and make a 32 0, he asks f o r a nonstandard 

spacing u n i t . His n o t i c e requirements are t o every 

i n t e r e s t owner i n a l l categories f o r the whole s e c t i o n . We 

don 1 1 propose t o change t h a t . 

I n a d d i t i o n , the cu r r e n t r u l e says t h a t you 

n o t i f y the o f f s e t operators, which would be the o f f s e t 

operators t o the whole s e c t i o n , and owners of u n d r i l l e d 

t r a c t s of a d j o i n i n g u n i t s , whatever t h a t means. We 

str u g g l e d w i t h i t . I'm not sure how we've ever resolved i t 

very w e l l . 

I n the committee meetings we t a l k e d about i t . We 

couldn't t h i n k of circumstances where the n o t i c e should go 
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beyond the o f f s e t operator. We thought they put t h e i r 

money i n the ground, they were adjacent t o i t . I f t h e r e 

was going t o be a change of spacing i n e f f e c t near them, 

they were committed and had t o be t o l d . 

I f you're looking around an e n t i r e s e c t i o n , f o r 

example, you've got p o t e n t i a l l y seven sections t o do t i t l e 

work and f i g u r e out what i t means when i t says u n d r i l l e d 

t r a c t s a d j o i n i n g your u n i t . And we balanced the expense of 

t h a t n o t i c e w i t h the necessity of the n o t i c e . I couldn't 

t h i n k of examples where p a r t i e s of u n d r i l l e d t r a c t s 

complained t o an NSP. I don't handle those very o f t e n , I 

don't see them f r e q u e n t l y . Perhaps the D i v i s i o n i n t h e i r 

own knowledge bank can f i n d examples. So we s t r u c k i t . 

The D i v i s i o n ' s proposal i s an improvement on the 

cu r r e n t r u l e because i t says "as the D i v i s i o n may r e q u i r e " . 

Our problem w i t h t h a t i s , i t ' s ambiguous. I can't go t o 

the r u l e book and f i g u r e i t out. I'm going t o have t o come 

over here w i t h a case-by-case example and say, Okay, what 

do I do now? That's the dilemma, i s the ambiguity. We 

leave i t t o you t o resolve which way w e ' l l be t o l d t o 

handle the n o t i c e . We t h i n k e i t h e r proposal i s an 

improvement on the curr e n t r u l e . Frankly, the A s s o c i a t i o n 

p r e f e r s our d r a f t t o the D i v i s i o n p o s i t i o n . 

CHAIRMAN WROTENBERY: Anybody else l i k e t o 

comment on t h i s p a r t i c u l a r proposal? 
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MR. CARROLL: We have Mr. Stogner here. He needs 

t o be consulted. 

CHAIRMAN WROTENBERY: Pardon me? 

MR. CARROLL: We have Mr. Stogner here. He needs 

t o be consulted on the d i f f e r e n t f a c t s and circumstances 

t h a t may give r i s e t o d i f f e r e n t n o t i c e and d i f f e r e n t 

s i t u a t i o n s . 

CHAIRMAN WROTENBERY: Commissioner Lee, do you 

have — 

COMMISSIONER LEE: (shakes head) 

CHAIRMAN WROTENBERY: I don't know, Mr. Stogner, 

d i d you have anything t h a t you would l i k e t o add here? 

I might j u s t paraphrase our discussion. We've 

heard what your discussion was, and I ' l l t r y t o paraphrase 

our discussion. 

On the one hand, we were having a l i t t l e b i t of 

d i f f i c u l t y d i s t i n g u i s h i n g between the i n t e r e s t of an 

operator and the i n t e r e s t of an owner i n an unleased t r a c t . 

On the other hand, we were having d i f f i c u l t y 

determining many cases where even an operator would care 

about t h i s k i n d of a change. 

And so what we opted f o r , r a t h e r than t r y i n g t o 

d i s t i n g u i s h leased and unleased t r a c t s , i s t o e l i m i n a t e the 

requirement a l t o g e t h e r , except t h a t we could t h i n k of maybe 

a few circumstances where i t would a f f e c t — where t h i s 
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k i n d of change would a f f e c t o f f s e t operations or o f f s e t 

leases, and thought t h a t maybe we should have the 

d i s c r e t i o n i n t h a t k i n d of s i t u a t i o n t o r e q u i r e — a f t e r 

r e c e i v i n g and looking a t an a p p l i c a t i o n , t o r e q u i r e some 

a d d i t i o n a l n o t i c e be given. 

I don't know i f I paraphrased t h a t a c c u r a t e l y , 

but t h a t was b a s i c a l l y , I t h i n k , the g i s t of our discussion 

on t h i s p a r t i c u l a r issue. 

MR. CARROLL: Yeah, t h a t ' s c o r r e c t . 

MR. KELLAHIN: I t h i n k t h a t e i t h e r the D i v i s i o n ' s 

or NMOGA's s o l u t i o n i s manageable. We may have t o do a few 

of these on a case-by-case basis, see i f i t matters. We've 

r a i s e d the issue w i t h you, w e ' l l have t o decide. 

CHAIRMAN WROTENBERY: Thank you. 

Special pool rules? 

MR. CARROLL: 12.A ( 4 ) , I guess, s p e c i a l pool 

orders, NMOGA f i n a l l y convinced of the e r r o r of our ways, 

and we've p r e t t y much adopted t h e i r proposal. So the 

recommended OCD language, we f e e l , w i l l comply w i t h Uhden 

by r e q u i r i n g n o t i c e t o a l l owners of i n t e r e s t i n the 

mineral e s t a t e i n the spacing u n i t i f a change i n the si z e 

of an e x i s t i n g u n i t w i t h a producing w e l l i s proposed. 

I n other cases, only n o t i c e t o operators w i t h i n 

the pool and w i t h i n one mile and i n the same form a t i o n 

would be req u i r e d . 
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Current r u l e s r e q u i r e n o t i c e t o a l l operators of 

w e l l s and each unleased mineral owner w i t h i n the e x i s t i n g 

or proposed pool boundaries and a l l operators of w e l l s 

w i t h i n one mil e of such boundaries. 

We f e e l i t ' s an improvement. Special pool r u l e s 

are r e a l l y hard t o change i n a large pool, and t h i s would 

f a c i l i t a t e needed changes i n the pool r u l e s t o conserve o i l 

and gas. 

So we agree w i t h the NMOGA proposal and have 

adopted i t as the one we recommend. 

CHAIRMAN WROTENBERY: Mr. Kellahin? 

MR. KELLAHIN: Madame Chairman, the A s s o c i a t i o n 

t r u l y appreciates the D i v i s i o n ' s concurrence i n our 

recommendation. This i s the most s i g n i f i c a n t change t h a t 

we see i n the a d m i n i s t r a t i v e processing of these pool r u l e 

cases. I t ' s of tremendous b e n e f i t t o us. 

As you may know, i t has become h i s t o r i c a l l y 

v i r t u a l l y impossible t o s a t i s f y the n o t i c e o b l i g a t i o n s 

under the c u r r e n t r u l e . We'll give you an example here i n 

a minute of Burlington's e f f o r t s i n the Blanco-Mesaverde 

Pool and the costs involved and the e f f o r t made, so you can 

recognize why the D i v i s i o n does not see s p e c i a l pool r u l e 

cases very o f t e n . I t ' s too hard f o r Mr. Carr and I and 

others t o s a t i s f y what we t h i n k t o be the c u r r e n t 

o b l i g a t i o n s f o r n o t i c e . 
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We t h i n k t h i s change i s an app r o p r i a t e one. I t 

provides n o t i c e t o operators of a l l r u l e changes, w i t h the 

exception of those categories of concern which were 

a r t i c u l a t e d i n the Uhden d e c i s i o n , and any other change, 

then, i s one t h a t a f f e c t s operators of spacing u n i t s i n 

t h a t p o o l , which gives us the best p o i n t of i n f o r m a t i o n as 

t o how t o manage t h a t resource. 

And i f y o u ' l l allow me, I w i l l hand out Mr. 

Alexander's handout of h i s e f f o r t s on the Blanco-Mesaverde 

Pool, and w e ' l l ask him t o make a shor t statement of what 

he had t o do. 

Mr. Alexander had t o deal w i t h the c u r r e n t r u l e . 

Y o u ' l l see i t on the top of page 8 of the NMOGA handout. 

I t simply says "Actual n o t i c e s h a l l be given t o a l l 

operators of w e l l s and each unleased mineral owner w i t h i n 

the e x i s t i n g or proposed pool boundaries and a l l operators 

of w e l l s w i t h i n 1 mile of such boundaries". 

And I ' l l t u r n i t over t o you, Mr. Alexander, t o 

describe t o the Commission an example f o r the Blanco-

Mesaverde Pool. 

MR. ALEXANDER: Sometimes it's very hard to 

visualize the type of work that would have to be done to 

meet the prior notice requirements, and some of the notice 

requirements that people thought of may have come out of 

Uhden. 
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And so since we had a c t u a l work i n t h i s area, I 

d i d want t o share t h i s w i t h the Commission. I t h i n k i t 

w i l l g ive you an e x c e l l e n t v i s u a l reference t o what 

a c t u a l l y has t o go on. 

I n 1997, we were pursuing developing the 

Pennsylvanian formation i n the San Juan Basin, which 

u l t i m a t e l y l e d t o spacing t h a t pool on 64 0 acres, and we 

had t o do a s i g n i f i c a n t amount of work t o get us t o the 

p o i n t t h a t we thought t h a t we would want t o proceed w i t h 

t h a t e f f o r t . 

So we contracted w i t h land brokers who have been 

i n the business f o r many years t o do t h i s work. And the 

piece of t h a t e f f o r t t h a t I want t o focus on r i g h t now 

consisted of about 500,000 acres, which i s 781 se c t i o n s . 

I t ' s a la r g e area. 

But t o compare t h a t — We'll get t o i t i n a 

minute down here i n the Blanco-Mesaverde Pool and some 

other pools. We'll compare t h a t , and y o u ' l l see t h a t i t ' s 

not t h a t unusual. 

But i t took us over 24 months t o v e r i f y 3405 

w o r k i n g - i n t e r e s t - o n l y records. We d i d n ' t even attempt t o 

get i n t o the r o y a l t y and the o v e r r i d i n g and the pro d u c t i o n 

payments and a l l the other types of mineral i n t e r e s t 

owners. 

I t took us 24 months t o do t h a t w i t h seven 
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c o n t r a c t brokers, which i s the maximum amount we could put 

i n the courthouse during t h i s time p e r i o d . Any more we 

t r i e d t o put i n t h e r e , we were j u s t running over ourselves 

and we weren't accomplishing anything. There i s a p h y s i c a l 

l i m i t t o the amount of people you can put e i t h e r i n an 

a b s t r a c t o f f i c e or a courthouse t o do the work, and t h a t i s 

one of the l i m i t s we have t o deal w i t h when we do these 

types of work. 

Our brokers t o l d us t h a t i f we had asked them t o 

go and research the other types of mineral ownerships, we 

would expect t o encounter some 26,507 records t h a t would 

have t o be checked i n order t o do t h a t i n t h i s 500,000-acre 

block. And t o do t h a t k i n d of an a c t i v i t y would take you 

186 months, or 15 years, t o attempt t o do something l i k e 

t h a t , which i s j u s t a tremendous f i g u r e , and i t r e a l l y 

amazed me t h a t i t would take t h a t amount of time t o work 

through a l l of those k i n d of records. 

Now, t h a t was the Pennsylvanian f o r m a t i o n t h a t we 

were l o o k i n g f o r , and l e t ' s compare t h a t t o an example 

c l o s e r t o home of what we're t a l k i n g about here i n the 

Blanco-Mesaverde Pool. 

The Blanco-Mesaverde Pool contains approximately 

1,045,000 acres, or 1632 sections. And i f we wanted t o 

change the r u l e s i n there, under the o l d concepts, we would 

have t o f i n d a l l of those sets of owners t o attempt t o do 
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t h i s . 

We have some advantages. B u r l i n g t o n operates 

about 419,000 acres, so we have computer records t h a t we 

can go t o , t o f i n d — i n t o our D i v i s i o n - o r d e r systems t o 

f i n d those types of owners. That i s an advantage t o us — 

we're a major operator — t h a t wouldn't n e c e s s a r i l y be 

a v a i l a b l e t o other operators i n the Basin t o do t h a t . 

So t h a t would leave an area of acres t h a t we 

would need t o record-check on of about 62 6,000 acres, or 

978 s e c t i o n s . 

Now, i n the l i n e - u p on our — the i n f o r m a t i o n on 

a very conservative p o i n t of view, we p u l l e d the s t a t i s t i c s 

from our a c t u a l Penn operation. And I want t o say r i g h t up 

f r o n t t h a t t h i s w i l l be very conservative, because the 

Pennsylvanian formation i s undeveloped and you don't have 

many t r a n s a c t i o n s , trades and t h i n g s going on i n an 

undeveloped formation. But when you get i n t o a pool l i k e 

the Mesaverde, y o u ' l l encounter considerably more records 

than we d i d i n the Pennsylvanian formation. So t h i s i s a 

conservative view, i n our opinion. 

So we would estimate, based upon our Penn 

experience, t h a t we would have roughly 42 00 working 

i n t e r e s t owners, and we'd have 33,186 r o y a l t y or o v e r r i d i n g 

r o y a l t y production payment records t h a t we would have t o 

check t o v e r i f y records f o r n o t i c e requirements. 
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Now, i f — And I broke t h i s down and I gave you 

some assumptions which I t h i n k are v a l i d . We g e n e r a l l y 

experience about 2 60 working days a year, and we 

c u r r e n t l y — Oh, on the average w e ' l l pay our c o n t r a c t 

people about $250 a day t o run those records. 

And so based upon the assumptions t h a t I've made 

which I've given t o you i n t h i s r e p o r t here, i f we were t o 

u t i l i z e probably the maximum amount of people we could get 

i n t h e r e , seven c o n t r a c t brokers, i t would take us 3 0 

months, or two and a h a l f years, j u s t t o v e r i f y the working 

i n t e r e s t owners on t h a t unchecked p o r t i o n of the Blanco-

Mesaverde Pool. And i t would take us about 15 1/2 years t o 

v e r i f y the other types of mineral owners. 

The costs you see are s i g n i f i c a n t . Just t o 

v e r i f y the working i n t e r e s t owners, we would expend over a 

m i l l i o n d o l l a r s t o do t h a t . And t o v e r i f y the r o y a l t y and 

over r i d e s the others, $17 m i l l i o n over t h a t time p e r i o d , t o 

attempt t o do t h a t k i n d of record-checking t o meet the o l d 

type of n o t i c e requirements. 

Now, I d i d give you on the second page a 

h y p o t h e t i c a l . I f we could cram as many people as we needed 

t o i n the courthouse and we could conduct a search i n one 

year — and I said one year because any search you conduct 

over a p e r i o d of a year, i f you go much beyond t h a t then 

the records — by the time you've f i n i s h e d t h a t search, 
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then the records t h a t you had searched have changed because 

of assignments, death and h e i r s h i p , agreements of various 

kinds t h a t have changed a l l of the t h i n g s t h a t you've j u s t 

checked. So i t becomes obsolete and i n v a l i d a f t e r about a 

year's time p e r i o d , and you have t o go back and s t a r t over 

again. 

But i f we could put as many people as we wanted 

i n t o t h e r e , we could probably check those records w i t h 17 

brokers f o r the working i n t e r e s t owners a t an expense of a 

l i t t l e over a m i l l i o n d o l l a r s , and we could check the 

r o y a l t y and the other types of mineral owners w i t h 108 

co n t r a c t brokers a t an expense of about $7 m i l l i o n . 

Now, I've given t h a t t o you and I d i d e x p l a i n 

t h a t t h i s i s j u s t f o r i l l u s t r a t i o n purposes, since i t 

p r a c t i c a l l y can't be done. You can't do t h a t , you can't 

put t h a t many people i n t o e i t h e r an a b s t r a c t o f f i c e or a 

courthouse t o do t h a t work. 

So when we're considering these r u l e s and the 

types of no t i c e s t h a t we want t o giv e , I j u s t want t o 

wanted t o o f f e r t h i s as a r e a l - l i f e v i s u a l approach t o the 

problems t h a t we face i n the i n d u s t r y i n t r y i n g t o provide 

these types of no t i c e s , and t h a t was my purpose. 

CHAIRMAN WROTENBERY: Thank you. 

Questions of Mr. Alexander? 

COMMISSIONER BAILEY: I'm m u l l i n g over the 
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problems of lack of n o t i c e t o unleased mineral owners, and 

I can understand t h a t there may be so many out t h e r e t h a t 

i t would be very expensive. 

Would i t be h e l p f u l t o i n d u s t r y and t o the Land 

O f f i c e i f these r u l e s s p e c i f i e d , f o r s t a t e lands, the State 

Land O f f i c e i s n o t i f i e d , and e l i m i n a t e the broad-brush 

d e f i n i t i o n f o r the unleased mineral i n t e r e s t owners? 

MR. ALEXANDER: I t would c e r t a i n l y reduce the 

o b l i g a t i o n i n those instances where we would want t o n o t i f y 

a mineral i n t e r e s t owner, p a r t i c u l a r l y the State. But i f 

we d i d t h a t , I t h i n k we would probably have t o in c l u d e i n 

th e r e , probably, the BLM and probably the t r i b e s . And 

where do you cut t h a t o f f ? That's been a problem, you 

know. 

I t i s an approach, but then you're saying, Well, 

Mr. John Smith out there t h a t owns minerals, he's not 

e n t i t l e d t o the same l e v e l of n o t i c e , and i t does present 

some problems. 

COMMISSIONER BAILEY: Well, they're the r i g h t 

problems. 

MR. ALEXANDER: Yeah. 

MR. CARROLL: Commissioner B a i l e y , the State Land 

O f f i c e gets a copy of the docket. I mean, they get n o t i c e . 

I don't see why they need a sp e c i a l n o t i c e , as opposed t o 

a l l other s i m i l a r - s i t u a t e d lessors. I mean, the Land 
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O f f i c e f o l l o w s our docket and — 

COMMISSIONER BAILEY: Right — 

MR. CARROLL: — knows i f there's any proposed 

s p e c i a l pool r u l e changes. 

COMMISSIONER BAILEY: Right, but I'm t r y i n g t o go 

beyond the s p e c i a l pool r u l e s and take i n t o account these 

other issues t h a t we've also been l o o k i n g a t , such as 

unorthodox w e l l l o c a t i o n s or any other order t h a t may not 

a c t u a l l y go t o an Examiner hearing. 

MR. CARROLL: Well, then we run i n t o the problem 

of t r e a t i n g s i m i l a r s i t u a t e d persons the same. 

COMMISSIONER BAILEY: Just m u l l i n g around ideas. 

CHAIRMAN WROTENBERY: As an a l t e r n a t i v e , t h i s may 

be something t h a t the O i l Conservation D i v i s i o n and the 

Land O f f i c e might want t o s i t down and look a t as s i b l i n g 

agencies and see what k i n d of exchange of i n f o r m a t i o n t h a t 

we might put i n t o place t h a t might s a t i s f y your i n t e r e s t i n 

knowing about what's happening i n the State, p a r t i c u l a r l y 

i n the v i c i n i t y of State lands, w i t h o u t having t o put 

something i n the r u l e s t h a t would create a d i s t i n c t i o n t h a t 

might not be — So we could c e r t a i n l y look a t t h a t . 

MR. ALEXANDER: But i n summary, we c e r t a i n l y 

appreciate you r e v i s i n g these r u l e s . 

We were faced w i t h the f a c t t h a t we could not 

comply w i t h the n o t i c e requirements, e i t h e r economically or 
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p h y s i c a l l y , p h y s i c a l l y could not do those t h i n g s . And as a 

consequence of t h a t you e i t h e r say, Well, we w i l l never 

change s p e c i a l pool r u l e s , or we w i l l change them and know 

t h a t we haven't met the n o t i c e requirements and we're s t i l l 

out t h e r e — hanging out there l e g a l l y . And so we were 

trapped. 

And so I t h i n k the r e v i s i o n s t h a t we've made 

today are good r e v i s i o n s , and they r e f l e c t the basis of 

r e a l i t y , on what we can and can't do. 

CHAIRMAN WROTENBERY: Thank you, Mr. Alexander. 

Commissioner Lee, d i d you have — 

COMMISSIONER LEE: (shakes head) 

CHAIRMAN WROTENBERY: Thank you. 

Okay, Mr. Patterson? 

MR. PATTERSON: I would j u s t venture a comment t o 

Commissioner Bailey's concern here. Our op i n i o n of the 

State Land O f f i c e i s t h a t the Land O f f i c e i s a very capable 

and very s o p h i s t i c a t e d r o y a l t y owner. 

The Land O f f i c e has t h e i r own g e o l o g i s t and own 

personnel t h a t look a t these t h i n g s a l l the time. And, a t 

l e a s t i n our minds, the State Land O f f i c e i s a f f e c t e d by 

every hearing t h a t comes before t h i s Commission because of 

the p r o x i m i t y of t h e i r lands t o everything t h a t happens. 

And i t ' s been our experience t h a t the Land O f f i c e does a 

good j o b of holdin g t h e i r own on any of these issues. 
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So I would say t h a t you a l l do a r e a l good j o b of 

covering a l l these t h i n g s , and t o f u r t h e r burden the n o t i c e 

procedures seems t o be unnecessary. 

CHAIRMAN WROTENBERY: Okay, have we f i n i s h e d up 

the discussion on the pool rules? I t h i n k so. 

We're down t o the l a s t few items, I t h i n k . Maybe 

we can continue working here u n t i l we f i n i s h up. 

MR. CARROLL: Madame Chairman, these shouldn't 

take long at a l l . 

(5) i s the Potash Areas. 

For some reason, the cu r r e n t r u l e l e f t out o i l 

and gas lessees and skipped from a l l potash lessees t o 

operators t o unleased mineral i n t e r e s t owners. So the only 

change made here was t o include o i l and gas lessees as 

n o t i f i e d p a r t i e s . NMOGA and the OCD agree as t o t h a t 

change. 

(6) Downhole Commingling. 

Notice t o o f f s e t operators was deleted, and the 

terminology was again changed t o " a l l owners of i n t e r e s t i n 

the mineral e s t a t e . . . i f ownership i s not common f o r a l l 

commingled zones w i t h i n the spacing u n i t . " The OCD and 

NMOGA agreed as t o those changes. 

(7) Surface — 

CHAIRMAN WROTENBERY: Commissioners, please speak 

up i f you've got any questions on these. 
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COMMISSIONER BAILEY: Would i t be h e l p f u l t o 

in d u s t r y t o have some s o r t of n o t i f i c a t i o n i n t h i s r u l e , 

t h a t even though the OCD may approve e i t h e r downhole or 

surface commingling, t h a t i t doesn't apply t o the s t a t e 

lands unless the Commissioner also approves? 

Just a suggestion. I t may prevent confusion and 

f r u s t r a t i o n on the p a r t of i n d u s t r y . 

CHAIRMAN WROTENBERY: We do include t h a t language 

i n the permits themselves, I be l i e v e . 

COMMISSIONER BAILEY: No, i t ' s j u s t a suggestion 

t h a t i n d u s t r y — 

CHAIRMAN WROTENBERY: Yeah. 

COMMISSIONER BAILEY: — may appreciate having — 

CHAIRMAN WROTENBERY: — i n the r u l e . 

COMMISSIONER BAILEY: Uh-huh. 

MR. CARROLL: Just t o n o t i f y i n d u s t r y t h a t they 

also need State Land O f f i c e approval? 

COMMISSIONER BAILEY: Yes. 

MR. KELLAHIN: Well, we have t h a t same o b l i g a t i o n 

on the f e d e r a l lands and elsewhere. I t h i n k we're 

accustomed t o deali n g w i t h the agency's r u l e s w i t h i n the 

contents of t h e i r own r u l e s , and once we get approval a t 

the D i v i s i o n , we recognize t h a t there i s a d d i t i o n a l 

commingling approval — 

COMMISSIONER BAILEY: Most operators do, but many 
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don't. I come across them a l l the time. I t was j u s t a 

suggestion t o ease the f r u s t r a t i o n l e v e l . 

MR. KELLAHIN: I guess i t t r o u b l e s me t o have 

D i v i s i o n r u l e s l i n k e d l i k e t h a t . 

MR. CARROLL: Well, i n the next one, "Surface 

d i s p o s a l of produced water", then we could n o t i f y them t h a t 

they should get appropriate county approval or zoning 

approval, BLM approval. 

COMMISSIONER BAILEY: How f a r do you want t o take 

i t ? 

MR. CARROLL: Yeah, I don't know how f a r you want 

t o go. I t h i n k they're responsible f o r complying w i t h a l l 

the a p p l i c a b l e r e g u l a t o r y agencies' requirements, and I 

don't know i f i t ' s our duty t o t e l l them about a l l the 

others. We could t e l l them about the State Land O f f i c e and 

might leave out somebody, and t h e y ' l l say, Well, why d i d n ' t 

you n o t i f y us of t h i s other agency's requirements? 

CHAIRMAN WROTENBERY: Have there been p a r t i c u l a r 

types of s p e c i a l concern? 

COMMISSIONER BAILEY: Quite o f t e n , f o r both 

downhole and surface commingling. 

CHAIRMAN WROTENBERY: Commingling? 

COMMISSIONER BAILEY: Uh-huh. 

CHAIRMAN WROTENBERY: We'll look i n t o t h a t . I 

was t h i n k i n g we included t h a t i n the permits. I may not be 
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remembering t h a t c o r r e c t l y , but w e ' l l check on t h a t one and 

look a t t h a t , look a t t h a t issue. 

MR. CARROLL: (7) Surface di s p o s a l of produced 

water or other f l u i d s . 

Really no change here, j u s t shortening i t , and 

NMOGA and OCD agreed not t o change i t . 

(8) A d j u dications not l i s t e d above. 

"Notice s h a l l be given as re q u i r e d by the 

D i v i s i o n . " The D i v i s i o n doesn't know e x a c t l y what type of 

case i t i s , and the no t i c e w i l l vary, depending upon what 

type of a p p l i c a t i o n , and i t ' s going t o be an unusual 

a p p l i c a t i o n t h a t doesn't f i t one of the above seven 

categ o r i e s . 

And NMOGA and OCD agree as t o ( 8 ) . 

Then we get i n t o B, C, D and E. 

B, there's some changes. I t was — Instead of 

"Content of Notice" i t was changed t o "Type and Content of 

Notice". Rather than s t a t e i n every one of the above e i g h t 

c a tegories t h a t n o t i c e s h a l l be sent by c e r t i f i e d m a i l , 

r e t u r n r e c e i p t requested, we j u s t moved i t t o t h i s s e c t i o n 

so we d i d n ' t have t o repeat i t . 

And then a couple changes were made as t o what's 

included w i t h the a p p l i c a t i o n — or what's included w i t h 

n o t i c e . 

Now, we propose t o r e q u i r e t h a t a copy of the 
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A p p l i c a t i o n be sent and t h a t the date, time and place of 

the hearing be set f o r t h . 

And then we deleted the language t h a t s a i d a 

statement as t o the nature and pendency of the case, 

because a copy of the a p p l i c a t i o n and the time of hearing 

would take care of the nature and pendency of the 

a p p l i c a t i o n . The OCD and NMOGA agreed as t o those changes. 

CHAIRMAN WROTENBERY: Mr. Carr, we c a l l e d t h a t 

copy of the a p p l i c a t i o n p r o v i s i o n the Carr Rule. 

(Laughter) 

MR. CARR: I appreciate t h a t . 

MR. CARROLL: C and D, no changes, and some 

cosmetic changes were made. 

E i s a new p r o v i s i o n , and t h i s deals w i t h the 

s i t u a t i o n where an a d m i n i s t r a t i v e a p p l i c a t i o n was f i l e d and 

no t i c e was sent t o the a f f e c t e d p a r t i e s r e q u i r e d t o be 

n o t i f i e d under the ap p l i c a b l e r u l e . 

Up t o r e c e n t l y the D i v i s i o n e i t h e r set the case 

f o r hearing and t o l d the a p p l i c a n t t o again send n o t i c e of 

the hearing or — I f o r g o t what the other s i t u a t i o n was. 

Or else t o l d the a p p l i c a n t t o f i l e an a p p l i c a t i o n f o r a 

hearing and send n o t i c e again. 

This change would r e q u i r e n o t i c e , and t h i s n o t i c e 

would be by the D i v i s i o n , only t o the a p p l i c a n t and the 

p a r t i e s t h a t f i l e a p r o t e s t t o the a d m i n i s t r a t i v e 
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a p p l i c a t i o n . I f other p a r t i e s t h a t were n o t i f i e d of the 

a d m i n i s t r a t i v e a p p l i c a t i o n d i d not p r o t e s t the a p p l i c a t i o n , 

they would not receive another n o t i c e . They had t h e i r 

o p p o r t u n i t y once, and we don't see any reason t o give i t 

again. 

And the NMOCD and NMOGA agree t o t h a t change 

also. 

And t h a t i s i t w i t h our proposed new Rule 1207. 

CHAIRMAN WROTENBERY: Mr. K e l l a h i n , d i d you have 

any remarks on those revi s i o n s ? 

MR. KELLAHIN: As t o 12 07, we would l i k e t o have 

a comment pe r i o d a f t e r hearing so t h a t I can meet w i t h Mr. 

Patterson and others of the i n d u s t r y t o make sure I can 

defend what we t h i n k are the language changes here, and, i f 

not, t o a l e r t the Commission t h a t we bel i e v e t h a t t h e r e i s 

a flaw i n how i t ' s d r a f t e d . 

CHAIRMAN WROTENBERY: Fine, w e ' l l t a l k about t h a t 

i n j u s t a minute. 

Are there other p r o v i s i o n s t h a t were included 

w i t h the docket t h a t we need t o discuss a t t h i s p o i n t ? 

MR. KELLAHIN: Just by way of d e s c r i b i n g f o r you 

where we are i n the process, Mr. C a r r o l l ' s E x h i b i t Number 3 

includes a number of other t o p i c s t h a t also are addressed 

by the NMOGA proposal submitted t o you a t the A p r i l 

Commission hearing. There are a number of yet-unattended-
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t o d e t a i l s of the r u l e change, and I've noted some of them 

i n the handout I gave you today as E x h i b i t 1. 

For example, i f you take a c t i o n on 12 07 you need 

t o recognize there's the p o s s i b i l i t y t h a t y o u ' l l have a 

d i f f e r e n c e of a c t i v i t y and requirements f o r n o t i c e f o r a 

hearing of a l o c a t i o n exception, f o r example, which w i l l be 

d i f f e r e n t , i f t h a t was f i l e d a d m i n i s t r a t i v e l y . 

So there's going t o be a gap i n time before you 

address 104 w i t h i n the context of n o t i c e . 

That occurs i n 303, f o r example. I f you d e l e t e 

n o t i c e t o o f f s e t operators, i t ' s s t i l l i n the 

a d m i n i s t r a t i v e p a r t of 3 03. 

I n a d d i t i o n , NMOGA approached you w i t h a s o l u t i o n 

on Rule 509, which i s pool c r e a t i o n and pool allowable 

n o t i c e s . The D i v i s i o n has not y e t attended t o t h a t one. 

And so on and so f o r t h through the various r u l e changes. 

We would recommend t o you t h a t , should you choose 

t o do so, w i t h i n the contents of t h i s p a r t i c u l a r case you 

have before you, you could do i t i n chapters. You could 

a t t e n d t o 12 07 today or next month, and we could continue 

t h i s case as the managing case t o handle the r e s t of the 

r u l e changes t h a t we've a l l been discussing here f o r the 

l a s t few months. 

I f you want t o attend t o anything other than 

1207, we w i l l have comments f o r you a t the a p p r o p r i a t e time 
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i f you decide t o make other r u l e changes. 

There was a procedural change concerning 

prehearing conferences. There's a proposed change on the 

t a b l e t o t a l k about p r e - f i l e d testimony i n advance of 

Commission hearings, a l l of which are of i n t e r e s t t o us, 

and we can give you comments whenever t h a t ' s a p p r o p r i a t e . 

MR. CARROLL: Madame Chairman, the D i v i s i o n i s 

ready t o go through a l l the other r u l e s we propose t o amend 

today — t h a t ' s Rules 11 and 12 — and then a l l the r u l e s 

i n Part N 12 01 t o 1223. I don't know i f you want t o do 

t h a t now or break f o r lunch and then come back a f t e r lunch. 

I t shouldn't r e a l l y take t h a t long. 

CHAIRMAN WROTENBERY: I' d l i k e t o go ahead and 

proceed. I don't mean t o t o r t u r e people, but I know some 

people have f l i g h t s out and other t h i n g s t o at t e n d t o t h i s 

a fternoon, but l e t ' s keep on working through i t i f we can. 

MR. CARROLL: Madame Chairman, what has been 

marked as OCD E x h i b i t Number 3 i s the r e d - l i n e and s t r i k e ­

out v e r s i o n of the r u l e s I j u s t r e f e r r e d t o . 

11 i s j u s t cleanup and restatement of the r u l e 

t h a t was already there. We haven't received any comments, 

and I don't b e l i e v e NMOGA has any comments. NMOGA — i s i t 

c o r r e c t ? — y o u ' l l make any comments when we go through 

these? 

MR. KELLAHIN: Let me give you a general 
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observation. What we've worked w i t h i n d e t a i l was the May 

12th d r a f t o f f the i n t e r n e t . 

CHAIRMAN WROTENBERY: Uh-huh. 

MR. KELLAHIN: This l a t e s t E x h i b i t 3 i s hot o f f 

the press — 

CHAIRMAN WROTENBERY: Uh-huh. 

MR. KELLAHIN: — and the Committee has not y e t 

been able t o go through i t and make sure there's no 

g l i t c h e s . 

CHAIRMAN WROTENBERY: Uh-huh. 

MR. KELLAHIN: My reading of i t , I t h i n k i t ' s 

c o n s i s t e n t w i t h our discussions on Monday, and I w i l l show 

you p o i n t s of d i f f e r e n c e as they occur, but we would l i k e 

t o have time t o comment a f t e r the hearing. 

CHAIRMAN WROTENBERY: C e r t a i n l y . 

MR. CARROLL: We'll go t o 12. 12 i s j u s t some 

cosmetic changes. And we also add, where a p p l i c a b l e , t o 

p r o t e c t the p u b l i c h e a l t h and environment as OCD d u t i e s i n 

c e r t a i n r u l e s . 

1201, we're s p l i t t i n g out a d j u d i c a t i o n s from 

rule-making proceedings. 1201 would j u s t apply t o r u l e ­

making proceedings, and i t deals w i t h n o t i c e , and i t 

r e q u i r e s p u b l i c a t i o n n o t i c e by the D i v i s i o n not less than 

20 days p r i o r t o the hearing date, and then also n o t i c e by 

the docket being sent t o the docket l i s t . 
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1202, cosmetic changes. 

1203, I n i t i a t i n g a Hearing. We've added a few 

requirements. One i s , "The a p p l i c a t i o n s h a l l be signed by 

the person seeking the hearing or by h i s a t t o r n e y . " We 

r e q u i r e two copies of the a p p l i c a t i o n be f i l e d . 

We've added a couple of items t o the a p p l i c a t i o n . 

Number ( 4 ) , which i s l i s t e d , i s "a l i s t of the names and 

addresses of persons t o whom n o t i c e has been sent". And 

then what i s not on t h i s v e r s i o n i s a new number (5) which 

would be a proposed advertisement. And then (5) would be 

re-numbered as ( 6 ) . 

And then a t the bottom, t h i s i s what i s happening 

i n e f f e c t , but we are p u t t i n g i t i n the r u l e t h a t 

a p p l i c a t i o n s must be i n w r i t i n g and received by the 

D i v i s i o n a t l e a s t 23 days i n advance of the hearing on the 

a p p l i c a t i o n . 

1204, I mentioned t h i s e a r l i e r . This r e q u i r e s 

the D i v i s i o n give p u b l i c n o t i c e of hearings. The r e s t of 

the changes are cosmetic. 

Contents of Notice of a Hearing, cosmetic 

changes. 

1206 i s Reserved. 

1207 we've gone over. 

1208, Pleadings and Copies. New requirement, 

"For pleading and correspondence f i l e d i n cases pending 
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before a D i v i s i o n Examiner, two copies must be f i l e d " . For 

cases before the Commission, f i v e copies must be f i l e d f o r 

the Commission. The D i v i s i o n w i l l disseminate the copies 

t o the members of the Commission. 

I n the middle of t h a t paragraph we 1ve added some 

language regarding "The pa r t y f i l i n g the pleading", and we 

propose t o add the words "or correspondence" s h a l l a t the 

same time e i t h e r hand-deliver or t r a n s m i t by f a c s i m i l e or 

e l e c t r o n i c m a i l t o the other p a r t i e s who have entered an 

appearance. This deals w i t h the problem of a person f i l i n g 

something w i t h the D i v i s i o n and j u s t m a i l i n g i t t o the 

opposing p a r t i e s and i t t a k i n g a few days when time i s of 

the essence i n a number of s i t u a t i o n s . And w i t h the 

c u r r e n t s t a t e of computer e-mail and faxes and hand 

d e l i v e r y , i t doesn't seem t o be t h a t much of a burden t o 

r e q u i r e t h a t . 

12 08.B i s new. This i s regarding prehearing 

statements. We put t h i s i n the r u l e , the requirement t h a t 

a prehearing statement must be f i l e d t h ree days i n advance 

of a scheduled hearing, and then i t s t a t e s what must be 

contained i n t h a t prehearing statement. This i s from a 

memo t h a t was sent out a number of years ago by the 

D i v i s i o n . 

One t h i n g t h a t i s missing here i s a sanc t i o n f o r 

f a i l i n g t o f i l e a prehearing statement, and we haven't been 
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too s t r i c t i n imposing sanctions i n the past, and the 

Commission might want t o consider imposing sanctions. 

MR. KELLAHIN: Perhaps the Carr Rule Number 2? 

(Laughter) 

CHAIRMAN WROTENBERY: These statements are 

h e l p f u l t o us i n planning our hearing schedules — 

MR. CARROLL: Docket management. 

CHAIRMAN WROTENBERY: — preparing f o r the 

hearing, so... 

Mr. Patterson? 

MR. PATTERSON: I f i t ' s a p p r o p r i a t e , I ' d l i k e t o 

make a comment about t h a t , I guess a question, because Mr. 

C a r r o l l brought t h a t up: I f you miss the t h r e e - d a y - i n -

advance deadline, i s i t the i n t e n t of the Commission t o 

then p r o h i b i t someone from coming before the Commission and 

enter an appearance i n t o the hearing, or, on the other side 

of t h a t , i f someone misses t h a t deadline, i s t h a t then 

grounds f o r a continuance t o prolong and delay a hearing? 

This i s another o p p o r t u n i t y , p o s s i b l y , f o r people who j u s t 

want t o delay, t o cause delay i n g e t t i n g a hearing. 

I t ' s j u s t a concern. I would hate t o be 

precluded from coming t o a hearing i f i t missed a deadline 

and d i d n ' t get a prehearing statement i n u n t i l two days 

before. 

CHAIRMAN WROTENBERY: Mr. C a r r o l l , do you want t o 
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respond? 

MR. CARROLL: I know from the D i v i s i o n 

p e rspective we're not going t o preclude anybody from 

appearing a t the hearing because they haven't f i l e d a 

prehearing statement, and we're not going t o dismiss the 

case e i t h e r or continue i t . I guess w e ' l l j u s t be mean t o 

you i f you don't — 

CHAIRMAN WROTENBERY: Scowl at you. 

MR. CARROLL: — f i l e a prehearing statement. 

But a t l e a s t t h i s r equires t h a t — Like I s a i d , sanctions 

we d i d n ' t touch. 

MR. KELLAHIN: There's a d i f f e r e n c e between the 

d r a f t s . As you may see from the NMOGA d r a f t we submitted 

i n A p r i l , there's an a d d i t i o n a l l i n e . NMOGA supports the 

use of the f o l l o w i n g sentence: " F a i l u r e t o t i m e l y f i l e a 

prehearing statement may adversely a f f e c t t h a t p a r t y ' s 

standing and may preclude t h a t p a r t y from p a r t i c i p a t i n g i n 

the case." I t ' s i n the LeMay memo, and we simply repeated 

i t here. 

For the most p a r t , the prehearing statement, f o r 

your i n f o r m a t i o n , does accomplish the purpose f o r which i t 

was intended. I t was intended j u s t t o f l u s h out the 

op p o s i t i o n , and i n most instances i t works because we t a l k 

among ourselves, and we know what's about t o happen. 

This r u l e has accomplished i t s intended purpose 
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i n t h a t i t precludes someone from coming up a t the hearing, 

having not p r e v i o u s l y disclosed t h e i r p o s i t i o n , and 

announcing t h e i r o p p o s i t i o n a t the time the case i s c a l l e d . 

That i s a serious ambush, and i t should not be t o l e r a t e d . 

So t h i s was f o r t h a t purpose, and i t has stopped t h a t . 

I n a d d i t i o n , i t discloses g e n e r a l l y who the 

witnesses are and approximate time. The D i v i s i o n now knows 

who has contested cases, and i t ' s a docket-management 

t h i n g . 

I f you're reading i t t o t r y t o understand the 

d e t a i l s of the f a c t s , you o f t e n w i l l not f i n d t h a t 

d i s c l o s e d , but I t h i n k the D i v i s i o n c e r t a i n l y has the 

a u t h o r i t y t o r e q u i r e b e t t e r d i s c l o s u r e s w i t h i n the context 

of the hearing process. 

So we endorse p u t t i n g t h i s memo f o r m a l l y w i t h i n 

the r u l e book. We t h i n k i t ' s a good device t o keep from 

being ambushed. 

MR. CARROLL: The D i v i s i o n agrees w i t h adding 

t h a t l a s t sentence, however i t read, regarding i t may 

a f f e c t the person's — adversely a f f e c t the person's 

standing. 

MR. KELLAHIN: We'll provide t h a t t o you. I t ' s 

i n the NMOGA proposal. 

MR. CARROLL: And then we also propose a change 

t o the f i r s t l i n e , and we r e q u i r e two copies of a 
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prehearing statement be f i l e d . 

12 09, cosmetic changes. 

1210, cosmetic f o r A. There's a new B, and t h i s 

deals w i t h f i l i n g prepared w r i t t e n testimony. The i n t e n t 

of t h i s subsection i s t o deal w i t h those very complicated 

cases where there's going t o be a l o t of testimony. I t 

does r e q u i r e t h a t the witness whose testimony i s i n the 

prepared w r i t t e n testimony be present a t the hearing, and 

s h a l l adopt t h a t testimony under oath and be su b j e c t t o 

cross-examination and motions t o s t r i k e . 

Then there's some requirements as t o the form of 

t h a t testimony. 

I t i s not a n t i c i p a t e d t h a t t h i s w i l l be used very 

o f t e n , e s p e c i a l l y a t the D i v i s i o n l e v e l , f o r D i v i s i o n 

cases. 

That's i t . 

CHAIRMAN WROTENBERY: Mr. Patterson? 

MR. PATTERSON: Yes, Madame Chairman, the w r i t t e n 

testimony p r i o r t o a hearing i s a — could be a very c o s t l y 

item t o companies t o have t o have an a t t o r n e y 3 0 t o 60 days 

p r i o r t o a hearing prepare a long b r i e f as such, or t h i s 

w r i t t e n testimony, when t h a t testimony has, i n the case of 

a Commission — f u l l Commission hearing, already been given 

i n the o r i g i n a l D i v i s i o n hearing. That testimony i s a l l i n 

the previous hearing and can be obtained i n the c o u r t 
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r e p o r t e r ' s r e p o r t — the t r a n s c r i p t , i s what I'm t r y i n g t o 

say. 

To take t h a t t r a n s c r i p t and rehash a l l of t h a t 

testimony, even though we l i k e t o take care of Mr. Carr and 

Mr. K e l l a h i n and these f e l l o w s and pay them nice fees f o r 

doing these t h i n g s — Well, I made him cr y . 

(Laughter) 

MR. PATTERSON: I t i s and can be a very c o s t l y 

item t o prepare t h i s testimony, and e s p e c i a l l y c o n s i d e r i n g 

t h a t i t ' s already i n the record. So our comment on t h i s 

would be t h a t t h a t not be included. We would request t h a t 

t h a t be deleted and t h a t the previous testimony and the 

previous t r a n s c r i p t be used by the Commission i n order t o 

do t h i s . 

Now, my understanding, Mr. C a r r o l l j u s t s a i d t h a t 

t h a t probably wouldn't be used very o f t e n a t the D i v i s i o n 

l e v e l . My reading of t h i s says, "pending before the 

Commission". And so I guess as a form of a question, i s i t 

intended t h a t , as w r i t t e n here, t h i s could be used by a 

D i v i s i o n Examiner? 

MR. CARROLL: Mine says "Commission". 

MR. FOPPIANO: E x h i b i t 3 says "Commission". 

MR. PATTERSON: Well, the v e r s i o n t h a t I have 

says before the — 

MR. KELLAHIN: 518? You're r i g h t . . . 
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MR. CARROLL: Just the Commission. 

MR. PATTERSON: Just the Commission? 

MR. CARROLL: My versio n i s the mistake. The 

D i v i s i o n was deleted and t h i s only a p p l i e s t o the 

Commission. 

MR. KELLAHIN: A l l r i g h t , which way i s i t ? 

CHAIRMAN WROTENBERY: The Commission. 

MR. CARROLL: Just the Commission. 

MR. PATTERSON: Well, again, then, t h a t testimony 

i s already i n t r a n s c r i p t , and I request t h a t i t be used 

r a t h e r than preparing a prehearing testimony. 

CHAIRMAN WROTENBERY: Mr. Foppiano, do you want 

t o add something? Then I ' l l e x p l a i n what our t h i n k i n g i s , 

because we are already using t h i s procedure i n a couple of 

cases pending before the Commission t h i s summer, and I ' l l 

e x p l a i n what we're doing. Go ahead. 

MR. FOPPIANO: C e r t a i n l y I can see some b e n e f i t 

t o i t from the p a r t i e s involved and also from the 

Commission's standpoint. 

I would j u s t o f f e r , having experienced t h i s 

s i t u a t i o n i n Oklahoma w i t h p r e - f i l e d testimony, I've seen 

i t devolve i n t o an argument a t a Commission hearing or a 

proceeding t h a t i f the argument or the issue or the 

testimony was not put f o r t h i n the p r e - f i l e d w r i t t e n 

testimony, t h a t i t could not be r a i s e d a t the hearing, and 
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t h e r e was a l o t of l e g a l maneuvering t o j u s t c o n f i n e a 

witness's testimony, d i r e c t testimony, t o whatever was the 

subj e c t t h a t he t e s t i f i e d t o i n the p r e - f i l e d testimony, 

arguing t h a t i t was — t o do otherwise was ambush. 

So w i t h a l l due respect t o Mr. K e l l a h i n and Mr. 

Carr, i t d i d seem t o be a great employment a c t i v i t y f o r 

a t t o r n e y s and y i e l d e d some marginal b e n e f i t i n some cases 

t o the other companies. 

And so we're j u s t concerned about how i t might 

evolve i n t o a l e g a l t a c t i c t o employ a t hearings. And we 

t h i n k the c u r r e n t process of t e s t i f y i n g a t the hearing 

works w e l l f o r my company. 

CHAIRMAN WROTENBERY: Mr. Patterson? 

MR. PATTERSON: I f I could continue on w i t h Mr. 

Foppiano's comment the r e , i f i t ' s the i n t e n t t o , as he 

all u d e d t o , r e s t r i c t the testimony a t the hearing t o what 

i s submitted i n w r i t i n g before and no f u r t h e r testimony 

could be given a t a hearing, then I submit t o you i t ' s not 

even necessary t o have a hearing. Just f i l e the testimony 

i n w r i t i n g and f o r g e t the hearing, because there's no 

reason t o s i t and l i s t e n t o someone read what's already 

been f i l e d . The only reason — 

CHAIRMAN WROTENBERY: Well, there i s a reason, 

and the main one i s t o allow f o r cross-examination of the 

d i r e c t testimony. 
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MR. PATTERSON: I understand t h a t . 

CHAIRMAN WROTENBERY: Let me j u s t say, we are 

t e s t i n g t h i s p r a c t i c e here a t the Commission i n a couple of 

cases t h a t are coming up t h i s summer, we've issued some 

prehearing orders t h a t r e q u i r e the d i r e c t testimony t o be 

f i l e d i n advance of the hearing, which w i l l g i v e the 

Commission an op p o r t u n i t y t o review the d i r e c t case before 

the hearing date. And there's a couple of reasons f o r 

t h a t . 

Generally — For one t h i n g , we're t r y i n g t o j u s t 

manage the cases as w e l l as can, and when you've got thr e e 

Commissioners and are t r y i n g t o arrange schedules so t h a t 

they can att e n d multi-day hearings i n p a r t i c u l a r — both of 

these are p r o j e c t e d t o be three — w e l l , two- or t h r e e - or 

f o u r - or five-day hearings — we want t o t r y t o make the 

process as e f f i c i e n t as possible. And we've t a l k e d a t a 

p r i o r Commission meeting, and i t f e l t l i k e i t would be 

h e l p f u l t o have t h a t m a t e r i a l a v a i l a b l e i n advance and be 

b e t t e r prepared t o move through the hearing process a 

l i t t l e more q u i c k l y , w i t h a l i t t l e b e t t e r p r e p a r a t i o n on 

everybody's p a r t . 

We are s e n s i t i v e t o the cost issues i n v o l v e d . To 

the extent t h a t there i s a t r a n s c r i p t from the Examiner 

hearing, t h a t the p a r t i e s want t o use t h a t , would, I t h i n k , 

a c t u a l l y speed up the process of preparing d i r e c t testimony 
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i n a number of ways. 

But because we are hearing these cases de novo, I 

don't t h i n k i t would be appropriate f o r the Commission t o 

j u s t take the t r a n s c r i p t of the Examiner hearing as the 

evidence t h a t i s t o be submitted — 

MR. CARR: I n these cases — 

CHAIRMAN WROTENBERY: — t o the Commission. 

MR. CARR: — when you env i s i o n p r e - f i l e d 

testimony — 

CHAIRMAN WROTENBERY: Uh-huh. 

MR. CARR: — i s i t your i n t e n t i o n t o l i m i t the 

testimony t o what i s p r e - f i l e d ? Because — And I'm t a l k i n g 

about a p a r t i c u l a r case. There's ongoing t e s t i n g , and pre­

f i l e d testimony a c t u a l l y occurs two and a h a l f months p r i o r 

t o the hearing date, and i t becomes a problem i n those 

s i t u a t i o n s i f , i n f a c t , you can't b r i n g t o the Commission 

those recent t e s t r e s u l t s . 

CHAIRMAN WROTENBERY: I t h i n k there would be good 

reason t o b r i n g , you know, new i n f o r m a t i o n t h a t — 

MR. CARR: Would i t be appropriate t o supplement 

your testimony i f there's new testimony? 

CHAIRMAN WROTENBERY: I t h i n k t h a t would be 

appr o p r i a t e , yes, and h e l p f u l t o everybody. The concept i s 

t h a t you would include everything t h a t you have a v a i l a b l e 

and plan t o use as of the date t h a t the p r e - f i l e d testimony 
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i s supposed t o be f i l e d . And i f you have an o p p o r t u n i t y t o 

gather a d d i t i o n a l i n f o r m a t i o n t h a t you want t o present and 

time allows, then I t h i n k i t would be good t o supplement 

the p r e - f i l e d testimony before the hearing. 

But c e r t a i n l y there w i l l be times, we recognize, 

t h a t there w i l l be in f o r m a t i o n t h a t comes up t h a t we need 

t o supplement the record w i t h a t the hearing i t s e l f . So... 

Yes? 

MR. ALEXANDER: Would i t be po s s i b l e t o a l l e v i a t e 

a l i t t l e b i t of t h a t hardship i n preparing a l l t h a t 

testimony t o go ahead and use the t r a n s c r i p t s from the 

p r i o r hearing t h a t d i d n ' t have p r e - f i l e d testimony on new 

evidence and m a t e r i a l t h a t would be presented? 

CHAIRMAN WROTENBERY: I would t h i n k t h a t would be 

an o p t i o n f o r the attorneys t o consider, i f t h a t ' s what 

they wanted t o do, i f b a s i c a l l y the testimony was going t o 

be the same a t the Commission hearing as a t the Examiner 

hearing. But oftentimes there i s new i n f o r m a t i o n or a 

d i f f e r e n t approach a t the Commissioner l e v e l , so t h a t 

wouldn't always work. 

Mr. Kellahin? 

MR. KELLAHIN: I'm g e t t i n g o l d enough, I'm 

worr i e d about new t h i n g s . But i n 27 years I don't t h i n k 

I've seen but a handful of cases t h a t were so t e c h n i c a l l y 

complicated or so extensive or exhaustive t h a t they could 
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not have been managed as those cases were managed, and they 

were managed by the Commission a t t o r n e y running prehearing 

conferences. We d i d t h a t i n the Gavilan-Mancos wars, t h a t 

were the most involved cases I t h i n k the Commission has 

seen i n 2 0 years, and they went on exh a u s t i v e l y . 

To suggest t h a t a l l t h a t s t u f f could have been 

reduced t o p r e - f i l e d testimony i s simply not b e l i e v a b l e , i t 

could not have been done. But i t was managed through the 

Commission att o r n e y doing prehearing conferences so t h a t 

the issues were narrowed t o the s p e c i f i c t e c h n i c a l disputes 

t h a t were important, and everything else was resolved. 

And q u i t e f r a n k l y , I t h i n k Mr. Carr and I do t h a t 

when we b r i n g Commission cases t o you. I f we have not done 

i t , please t e l l me now so I can my bad ways. But by the 

time i t comes t o a Commission hearing, i t ' s gone through a 

D i v i s i o n process t h a t gives you, i n f a c t , d e p o s i t i o n s . 

That's your discovery chance, you get t o see what the other 

side i s doing. 

And by the time we come before you — and th e r e 

have not been many cases l a t e l y , f o r t u n a t e l y a few, 

perhaps, but not me. We'd l i k e t o have more cases. And 

when they come, I t h i n k they're managed i n a way t h a t you 

get t o the heart of the issues very q u i c k l y . And you can 

do t h a t w i t h o u t a l o t of p r e p a r a t i o n , you can see what's 

happening. I t comes t o common sense and a l i t t l e science, 
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and you make a decision. 

To suggest t h a t we need prehearing testimony 

f i l e d may be an i n d i c a t i o n of more than you r e a l l y need, 

and maybe you need t o decide a few cases t h a t are more 

complicated and see i f i t r e a l l y i s h e l p f u l . I don't know. 

CHAIRMAN WROTENBERY: Well, t h a t may be the case. 

Right now, I f e e l l i k e i t i s needed i n some lengthy cases. 

And yeah, Commissioner Lee i s p o i n t i n g out, t h i s i s 

d i s c r e t i o n a r y w i t h the D i v i s i o n D i r e c t o r , the way i t ' s 

w r i t t e n r i g h t now. So we w i l l t r y t o exercise t h a t 

d i s c r e t i o n i n a way t h a t we don't unnecessarily burden the 

p a r t i c i p a n t s i n our hearing process. 

And I would not a n t i c i p a t e t h a t the vast m a j o r i t y 

of the cases would r e q u i r e t h a t . The vast m a j o r i t y of them 

we handle w i t h i n the course of a few hours, and I'm not 

loo k i n g a t t h i s k i n d of procedure f o r t h a t k i n d of case. 

But we t h i n k i t may be h e l p f u l t o the Commission i n some 

more complex cases. 

And we hope t h a t the whole process of narrowing 

the issues and using prehearing conferences f o r t h a t 

purpose w i l l continue and t h a t the two p r a c t i c e s w i l l 

complement each other as w e l l . 

MR. ALEXANDER: Madame Chairman — 

CHAIRMAN WROTENBERY: Yes? 

MR. ALEXANDER: — do you env i s i o n t h a t you would 
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maybe order a p r e - f i l e d testimony j u s t upon the request of 

one of the p a r t i e s , as a matter of j u s t f o r m a l i t y , or are 

you r e a l l y going t o be d i s c r e t i o n a r y ? 

CHAIRMAN WROTENBERY: I t would be d i s c r e t i o n a r y , 

i t wouldn't be an automatic p r a c t i c e a t the request of any 

p a r t i c u l a r p a r t y . 

MR. ALEXANDER: Well, we would — I would hope 

not. I mean, t h a t can d e f i n i t e l y be used as a ploy t o — 

CHAIRMAN WROTENBERY: Right. 

MR. ALEXANDER: — r e a l l y balk down everybody's 

e f f o r t s and t o create a l o t of expense, and I would hope 

t h a t i f the D i v i s i o n — or the Commission u t i l i z e s t h i s 

concept t h a t they would be very d i s c r e t i o n a r y when they do 

i t . 

CHAIRMAN WROTENBERY: That's our i n t e n t . 

Mr. Foppiano? 

MR. FOPPIANO: At the r i s k of r a i s i n g something 

t h a t we may not have thought about, I am having a l i t t l e 

t r o u b l e f i g u r i n g out how p r e - f i l e d testimony w i t h o u t the 

associated e x h i b i t s t h a t the testimony r e l a t e s t o — 

CHAIRMAN WROTENBERY: The e x h i b i t s come i n as 

w e l l , w i t h the p r e - f i l e d testimony. 

MR. FOPPIANO: I was worried about t h a t answer. 

CHAIRMAN WROTENBERY: So — yes. 

MR. FOPPIANO: So i t i s r e a l l y p r e - f i l e d 
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testimony and e x h i b i t s ? 

CHAIRMAN WROTENBERY: Yes, the e x h i b i t s are p a r t 

of the p r e - f i l e d testimony. 

MR. FOPPIANO: We would urge utmost d i s c r e t i o n i n 

the use of t h i s , because I d i d work i n Oklahoma, and I've 

seen also the e x h i b i t s get thrown out f o r f a i l u r e t o — 

They weren't p a r t of the d i r e c t p r e - f i l e d testimony, and i t 

became massive l e g a l maneuvers t o cut your opponent's 

testimony down t o nothing, where i t r e a l l y was an exercise 

f o r the lawyers more than i t was f o r the t e c h n i c a l people. 

MR. CARROLL: Okay, w i t h t h a t l e a d - i n , I ' l l 

discuss adding — 

CHAIRMAN WROTENBERY: Did any of the other 

Commissioners have any comments? Okay. 

MR. CARROLL: — adding prehearing conferences t o 

Rule 1211. 

1211.A i s cosmetic changes, and 1211.B puts i n 

the r u l e s what i s done already. Prehearing conferences are 

c a l l e d when necessary by the D i v i s i o n or the Commission, 

and the purpose of the conferences are t o narrow issues, 

e l i m i n a t e or resolve other p r e l i m i n a r y matters and 

encourage settlement, and a prehearing order may be issued 

f o l l o w i n g the conference. 

MR. FOPPIANO: Just a p o i n t of c l a r i f i c a t i o n . 

That would continue t o be a very d i s c r e t i o n a r y type of 
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mechanism? 

MR. CARROLL: I t says "may". 

MR. FOPPIANO: Because the language, upon the 

request of a p a r t y — 

MR. CARROLL: May be held upon the request of a 

p a r t y . 

MR. FOPPIANO: — when the p a r t i e s request, the 

Commission can. 

MR. CARROLL: May or may not. 

CHAIRMAN WROTENBERY: This i s something we're 

doing now too. This one r e a l l y i s n ' t a new procedure. 

MR. CARROLL: Right, we've been doing t h i s f o r 

years. And i t i s very d i s c r e t i o n a r y . I t ' s r a r e l y , r a r e l y 

used. 

1212, cosmetic changes i n the f i r s t . B j u s t 

r e q u i r e s t h a t e x h i b i t s must be provided by p a r t i e s t o the 

co u r t r e p o r t e r , each Commissioner, the D i v i s i o n Examiner 

and other p a r t i e s of record. 

1213, cosmetic changes. 

Same w i t h 1214. 

Same w i t h 1215, 1216. 

1217 i s deleted, no more umpires. 

1218, 1219. 

1220.A i s cosmetic. 

B i s new, but t h a t i s p u t t i n g i n t o the r u l e what 
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was done by a memo done years ago, and i t change the memo 

somewhat. I t says, "Any p a r t y requesting a stay of a 

D i v i s i o n order must f i l e the request w i t h the D i v i s i o n and 

provide copies of the request t o the p a r t i e s of record...at 

the time the request i s f i l e d . " I t h i n k the memo st a t e d 

t h a t a request f o r a stay must be f i l e d w i t h the request, 

and we no longer r e q u i r e t h a t time l i m i t . A proposed stay 

order must be attached t o the request, and the D i r e c t o r may 

gran t stays under other circumstances. 

1220.C i s cosmetic. 

So i s 1221, 1222. 

And then we propose a new 1223, which i s Ex Parte 

Communications, and the D i v i s i o n i s proposing some — I 

change t o t h i s r u l e . The proposed change would, i n the 

second l i n e , d e l e t e the f i r s t three words, " f i l i n g of an", 

and then a f t e r " a p p l i c a t i o n " i n s e r t the words " i s set f o r 

hearing". 

So the f i r s t sentence would read, " I n an 

ad j u d i c a t o r y proceeding, except f o r f i l e d pleadings, a t no 

time a f t e r the a p p l i c a t i o n i s set f o r hearing s h a l l any 

p a r t y , i n t e r e s t e d p a r t i c i p a n t or t h e i r r e p r e s e n t a t i v e s 

communicate regarding the issues involved i n the 

a p p l i c a t i o n w i t h any Commissioner or D i v i s i o n Examiner when 

a l l other p a r t i e s t o the proceedings have not had the 

o p p o r t u n i t y t o be present." 
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The change t o t h i s proposed r u l e i s meant t o deal 

w i t h the s i t u a t i o n where an a d m i n i s t r a t i v e a p p l i c a t i o n i s 

f i l e d and before a p r o t e s t i s received, so the case i s not 

adversary. The r u l e w i l l not, then, prevent communications 

between the a p p l i c a n t and the person reviewing the 

a p p l i c a t i o n . So only when the case becomes a d v e r s a r i a l 

does the r u l e k i c k i n . 

COMMISSIONER BAILEY: There's no c o n f l i c t between 

t h i s one and 1211, new paragraph, i s there? The prehearing 

conference? 

MR. CARROLL: No, because the other p a r t i e s have 

an o p p o r t u n i t y t o be present. W i l l be present, or have had 

the o p p o r t u n i t y t o be present. 

CHAIRMAN WROTENBERY: Mr. Kellahin? 

MR. KELLAHIN: Madame Chairman, NMOGA submitted 

t o you an ex pa r t e communication r u l e back i n A p r i l — i t 

was on page 22 — and our approach i s a l i t t l e d i f f e r e n t . 

I t h i n k I l i k e mine b e t t e r . 

MR. CARROLL: N a t u r a l l y . 

CHAIRMAN WROTENBERY: W i l l you give us a minute 

t o f i n d — 

MR. KELLAHIN: Sure. 

CHAIRMAN WROTENBERY: — yours? 

MR. KELLAHIN: I t w i l l be A p r i l 7 t h , and i t ' s on 

page 22. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

85 

MR. CARROLL: Yours i s twice as long. 

MR. KELLAHIN: That's why I l i k e i t . 

This i s the one NMOGA str u g g l e d w i t h and, a f t e r 

several meetings, recommended unanimously. I t says, I n an 

ad j u d i c a t o r y proceeding, a t no time a f t e r f i l i n g of an 

a p p l i c a t i o n f o r hearing or a f t e r r e c e i v i n g n o t i c e from the 

D i v i s i o n t h a t an o b j e c t i o n has been f i l e d t o an 

a d m i n i s t r a t i v e a p p l i c a t i o n s h a l l any p a r t y , i n t e r e s t e d 

p a r t i c i p a n t or t h e i r attorneys or re p r e s e n t a t i v e s discuss 

the substantive issues, e t cetera, e t cetera, w i t h o u t a l l 

present. 

We chose the word "substantive issues" so t h a t 

Mr. Foppiano can f i n d out the procedure. We don't have t o 

b r i n g everybody i n t o the room t o see how you would handle 

the procedures of f i l i n g d i f f e r e n t t h i n g s . 

The other t h i n g i s , we have found a t r i g g e r t h a t 

we can f i n d . I can come over here and look a t the date 

stamp of an a p p l i c a t i o n and know t h a t t h a t ' s t he f i l i n g 

date, and ex p a r t e t h i n g s stop. I don't know when you set 

t h i s s t u f f on docket, I don't know how t o f i n d out the day 

t h a t a c t u a l l y i s going t o be on the docket, i f t h a t ' s the 

t r i g g e r . 

And f o r the a d m i n i s t r a t i v e a p p l i c a t i o n , then, Mr. 

Foppiano can t a l k t o Mr. Stogner u n t i l such time he's 

n o t i f i e d t h e r e i s an o b j e c t i o n . 
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And so the need t o have dialogue w i t h the 

D i v i s i o n about your a d m i n i s t r a t i v e a p p l i c a t i o n s t i l l can 

take place u n t i l such time as there's n o t i c e of an 

o b j e c t i o n , and now you have a contested matter and you're 

t r y i n g t o keep your Hearing Examiners i m p a r t i a l . 

So i t took more words t o say t h a t , but I would 

hope you don't dismiss i t casually, because i t ' s t he 

c o l l e c t i v e e f f o r t of our group t o t r y t o come t o g r i p s w i t h 

t h i s very issue. 

MR. CARROLL: Madame Chairman, the D i v i s i o n 

agrees w i t h the d e f i n i t e time periods there f o r determining 

when ex p a r t e communications k i c k i n . 

And we don't agree w i t h the use of the word 

"substantive issues". I t h i n k you can d i s t i n g u i s h t h a t 

from procedural issues. I f there's procedural issues i n a 

case, t h i s wouldn't seem t o bar t h a t . 

CHAIRMAN WROTENBERY: There was also another 

issue t h a t we had i d e n t i f i e d i n t h i s language t h a t would 

need t o be addressed, and t h a t i s , t h i s says t h a t you can't 

have any communication unless a l l p a r t i e s are present. 

Well, I t h i n k what you r e a l l y need i s t o give a l l p a r t i e s 

an o p p o r t u n i t y t o be present. 

MR. KELLAHIN: I concur, I t h i n k t h a t ' s an 

appro p r i a t e m o d i f i c a t i o n . 

MR. CARROLL: So I t h i n k we can combine the two 
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versio n s . 

CHAIRMAN WROTENBERY: I'm sor r y , Ms. Hebert? 

MS. HEBERT: Chairman Wrotenbery, I guess I don't 

understand why we would be t r e a t i n g these a d m i n i s t r a t i v e 

a p p l i c a t i o n s , which p o t e n t i a l l y could be objected t o , a l o t 

of extraneous i n f o r m a t i o n could come i n d u r i n g t h a t time 

p e r i o d before o b j e c t i o n i s made t h a t would be very 

d i f f i c u l t t o undo, t h a t person i s not going t o even know 

what had been said or communicated, and yet they are 

o b j e c t i n g . 

So I guess I don't see why we would be t r e a t i n g 

those d i f f e r e n t l y i f you know there's a p o s s i b i l i t y t h e r e 

could be an o b j e c t i o n t o these a p p l i c a t i o n s t h a t you're 

c a l l i n g i n the a d m i n i s t r a t i v e process. 

MR. CARROLL: But — 

CHAIRMAN WROTENBERY: The d i f f i c u l t y — 

MR. CARROLL: — t i l l there's an o b j e c t i o n , i t 

i s n ' t a d v e r s a r i a l , and I t h i n k i t ' s needed i n 

a d m i n i s t r a t i v e a p p l i c a t i o n s t o communicate w i t h the 

Appl i c a n t regarding a d d i t i o n a l needed i n f o r m a t i o n . 

MS. HEBERT: But — 

MR. CARROLL: And then j u s t responding t o t h a t 

request would be — 

MS. HEBERT: — couldn't you do t h a t a f t e r the 

time p e r i o d had gone f o r objections t o be made? I"m 
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concerned about the p a r t y t h a t ' s going t o come forward and 

make an o b j e c t i o n , i s going t o have no idea about what's 

been communicated, other than the f i l e d a p p l i c a t i o n . 

MR. KELLAHIN: We shared your concern. As a 

lawyer, t h a t was my p o s i t i o n a t the NMOGA meeting, i s t h a t 

when you f i l e d t h i s a d m i n i s t r a t i v e a p p l i c a t i o n t h e r e was a 

great o p p o r t u n i t y f o r contaminating the o b j e c t i v i t y of the 

Hearing Examiner, because you d i d n ' t know the r e was going 

t o be o b j e c t i o n , you d i d i t i n good f a i t h , but you've 

t a l k e d t o him. You've t a l k e d t o him about what you could 

do and how you could do i t and when you could do i t . And 

he has, i n e f f e c t , prejudged what would happen. And so you 

could draw the l i n e as you've suggested, Ms. Hebert, i s — 

i s where you've suggested. 

Mr. Foppiano and others on the Committee debated 

the other side, and, you know, he's welcome t o s t a t e those 

reasons. But he thought i t was more important t o have 

access t o the engineer during the process i n which t h i s 

t h i n g was ongoing. And so we chose s o r t of a compromise 

p o s i t i o n . 

MR. FOPPIANO: May I respond, since my name has 

been brought up on numerous occasions, and I don't know 

why. 

MR. KELLAHIN: And he's never been w i t h o u t words, 

so. . . 
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MR. FOPPIANO: I t h i n k , t o respond t o your 

concern about f i l i n g a d m i n i s t r a t i v e a p p l i c a t i o n s , the only 

p a r t i e s t h a t are p a r t i e s a t t h a t p o i n t i s everybody. 

So I t h i n k t o t r y t o keep them i n the loop w i t h 

any discussion t h a t might go on w i t h the D i v i s i o n s t a f f 

r egarding questions about whether proper n o t i c e was given 

or questions about the t e c h n i c a l data t h a t was submitted, 

or even i n some cases where we now have d i s c r e t i o n or are 

even considering d i s c r e t i o n a r y n o t i c e t h i n g s , once an 

a p p l i c a t i o n i s f i l e d , the only t h i n g t h a t would be able t o 

happen i s , the 20-day n o t i c e period would be run, and i f 

the a p p l i c a t i o n i s d e f i c i e n t i t might not be able t o be set 

back u n t i l the end of the 2 0-day period. 

And so a l l t h i s would add t o , I t h i n k , a r e a l l y 

i n e f f i c i e n t process. Whereas the way i t i s r i g h t now, 

q u i t e f r a n k l y , we view i t as — i f i t ' s f i l e d as an 

a d m i n i s t r a t i v e a p p l i c a t i o n , we can s t i l l have contact w i t h 

the D i v i s i o n s t a f f . We don't know who the Examiner i s 

going t o be t h a t hears the case, i f i t ' s p r o t e s t e d . 

And since a large m a j o r i t y of them are not 

pro t e s t e d , t o apply or t o draw the l i n e f o r ex p a r t e a l l 

the way back t o where the f i l i n g i s made f o r the 

a p p l i c a t i o n , I t h i n k , i s t o be — i s t o create a very 

i n e f f i c i e n t r e g u l a t o r y process, one t h a t ' s not r e a l l y 

needed. 
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I have never seen a problem t h a t t h e r e was — and 

I have seen a l o t of good t h a t had happened between 

communications, between a t l e a s t myself and D i v i s i o n s t a f f 

a f t e r an a p p l i c a t i o n i s f i l e d , t o c l a r i f y t h i n g s on the 

a p p l i c a t i o n . 

And i f we say t h a t ' s ex p a r t e , then a l l we're 

r e a l l y saying t o the Examiner or the D i v i s i o n s t a f f i s , 

send the a p p l i c a t i o n back, or wait 20 days and then ask 

your questions. And I don't t h i n k t h a t ' s very e f f i c i e n t . 

CHAIRMAN WROTENBERY: Mr. Carr? 

MR. CARR: I t may not be e f f i c i e n t , but Ms. 

Hebert's concern i s r e a l important, I t h i n k . 

I've had cases where I have been i n v o l v e d , before 

any Examiner process, where your c l i e n t comes i n the day 

before the hearing, they s t a r t t e l l i n g you t h a t they've 

already t a l k e d t o people on the s t a f f , t h a t t h i s i s what's 

going t o happen, and i t was a l l long before you've had any 

op p o s i t i o n . And i t i s a r e a l problem, you have t o be aware 

of t h a t . 

I t may make the process a l o t less e f f i c i e n t , and 

there's a r e a l value, I recognize, i n being able t o t a l k t o 

someone about what I need t o get t h i s done — 

CHAIRMAN WROTENBERY: Well, I would propose — 

I'm s o r r y , Mr. Hawkins? 

MR. HAWKINS: B i l l Hawkins w i t h Amoco again. I 
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was going t o j u s t k i n d of r e i t e r a t e some of the p o i n t s t h a t 

Rick made, t h a t the vast m a j o r i t y of these a d m i n i s t r a t i v e 

a p p l i c a t i o n s aren't set f o r hearing, and there's a l o t of 

b e n e f i t t o being able t o discuss something or provide 

a d d i t i o n a l i n f o r m a t i o n or something and t r y t o get a 

response on an a d m i n i s t r a t i v e a p p l i c a t i o n back as soon as 

pos s i b l e . 

And something t h a t ' s going t o delay i t i s , i n my 

mind, very i n e f f i c i e n t , and we shouldn't be l o o k i n g f o r 

changes t h a t make i t be i n e f f i c i e n t . 

I t h i n k w i t h the r u l e t h a t ' s proposed, t h a t once 

a p r o t e s t i s entered, t h a t then you s t a r t an ex p a r t e 

communication period, t h a t p r e t t y much covers a l o t of the 

questions t h a t Mr. Carr was concerned about, t h a t , you 

know, you show up f o r hearing and you d i d n ' t know t h a t you 

were going t o t a l k t o anybody. 

But I j u s t f e e l l i k e you need t o have t h a t 

o p p o r t u n i t y t o discuss or a t l e a s t provide i n f o r m a t i o n or 

whatever, f o r 95 percent or more of the a d m i n i s t r a t i v e 

a p p l i c a t i o n s . 

MR. CARR: I would also note t h a t those 

communications can occur long before an a p p l i c a t i o n i s 

f i l e d --

CHAIRMAN WROTENBERY: — i s f i l e d , and most of 

them — 
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MR. CARR: I t ' s j u s t a general problem, and I 

don't know where you draw t h a t l i n e or set t h a t date. 

CHAIRMAN WROTENBERY: Well, t h i s a l l s o r t of t i e s 

i n t o the second concern I had about the NMOGA language, and 

t h a t i s t h a t i t would preclude discussion w i t h any Examiner 

about the a p p l i c a t i o n s , and I don't know t h a t we want t o go 

t h a t f a r . 

I t would seem t o me t h a t there's a r e a l concern: 

We don't want t o hold up 98 percent of the a p p l i c a t i o n s 

because of the p o s s i b i l i t y — the very small p o s s i b i l i t y 

t h a t they w i l l be protested. I t h i n k our presumption i s , 

when we're processing a d m i n i s t r a t i v e a p p l i c a t i o n s , t h a t 

we're not going t o get a p r o t e s t . 

At the same time, I understand the concern about 

some of the discussions t h a t might have gone on and some of 

the i n f o r m a t i o n t h a t might have been exchanged e a r l y on i n 

an a p p l i c a t i o n t h a t does get t o be pro t e s t e d . 

I'm t h i n k i n g i f we're going t o t r y t o address 

t h i s issue, perhaps what we need t o do i s lo o k i n g a t 

assigning a case t h a t i s r e f e r r e d t o hearing t o an Examiner 

t h a t wasn't a p a r t i c i p a n t i n those discussions, t h a t t h a t 

might be a way t o allow us t o continue processing 

a p p l i c a t i o n s and working w i t h a p p l i c a n t s t o move them along 

through the process as q u i c k l y as pos s i b l e , but, i n the 

event t h a t a p r o t e s t does come i n , make sure t h a t those 
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communications haven't t a i n t e d the process. 

MR. KELLAHIN: I t r e a l l y i s a d i f f i c u l t problem. 

And l i k e Mr. Carr said, most of t h a t a c t i v i t y t h a t concerns 

us as lawyers occurs before the a p p l i c a t i o n i s f i l e d . 

CHAIRMAN WROTENBERY: Uh-huh. 

MR. KELLAHIN: And Mr. Carr and Mr. Catanach and 

Mr. Ashley are always very h e l p f u l , t o t r y t o giv e them 

guidance on what i s a h y p o t h e t i c a l i n t h e i r mind, and which 

the i n q u i r e r has a r e a l - l i f e example he's about t o l a y on 

the world. 

CHAIRMAN WROTENBERY: Uh-huh. 

MR. KELLAHIN: You can't — You don't have the 

resources t o separate your Examiners from those d e a l i n g 

w i t h the p u b l i c or p r o v i d i n g the assistance, and i t ' s 

always of concern t o come t o a hearing and f i n d out t h a t 

your own people or the opponent's people have had lengthy 

involvement i n s e t t i n g up whatever you're about t o decide. 

I t ' s hard t o keep your Examiner f r e e of t h a t k i n d of 

concern about bias. 

MR. CARR: And I do t h i n k the Examiners do a good 

j o b . I mean, I do know t h a t a l l of a sudden somebody w i l l 

stop communicating, period, because of concerns t h a t the 

case i s moving i n t o an opposed posture — 

CHAIRMAN WROTENBERY: Uh-huh. 

MR. CARR: — and I t h i n k t h a t being smart and 
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c a r e f u l about i t i s one t h i n g t h a t needs t o be done w i t h 

the r u l e s so they can also provide t h a t . 

CHAIRMAN WROTENBERY: Okay. 

MR. FOPPIANO: One a d d i t i o n a l comment I have on 

the D i v i s i o n ' s suggested language i s the phrase " a l l other 

p a r t i e s t o the proceedings". That's somewhat confusing i n 

l i g h t of what we've said e a r l i e r on about p a r t i e s of 

record. 

I guess the f i r s t question I've got i s , what do 

we mean — I n the context of a docketed hearing, who are 

the p a r t i e s t o the proceedings? And i f t h a t ' s the same as 

p a r t i e s of record, then perhaps we should say p a r t i e s of 

record. 

MR. CARROLL: The D i v i s i o n has no problem w i t h 

t h a t . 

MR. FOPPIANO: Since they have no problem w i t h 

t h a t , i f — There i s n ' t a p a r t y of record u n t i l a p r o t e s t 

i s f i l e d ? 

MR. CARROLL: Right. 

CHAIRMAN WROTENBERY: Commissioners, i f you have 

any questions or comments? 

MR. CARROLL: Your l o g i c i s inescapable. 

COMMISSIONER BAILEY: No, I need t o understand, 

though, you and I both deal w i t h issues every day t h a t may 

or may not come t o hearing. 
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CHAIRMAN WROTENBERY: Uh-huh. 

COMMISSIONER BAILEY: We need t o be able t o do 

our jobs, both as d i r e c t o r s of d i v i s i o n s and also as 

Commissioners. So I don't — I need t o watch out, t h a t we 

don't have our handcuffs on — 

CHAIRMAN WROTENBERY: Yeah. 

COMMISSIONER BAILEY: — i n order t o do our d a i l y 

jobs. 

CHAIRMAN WROTENBERY: Yes, some of these issues 

t h a t we're t a l k i n g about could a f f e c t , d e f i n i t e l y , the two 

of us i n the a d m i n i s t r a t i o n of our — 

COMMISSIONER BAILEY: We j u s t need t o be c a r e f u l . 

CHAIRMAN WROTENBERY: Uh-huh. 

Mr. Carr, d i d you have something? 

MR. CARR: I j u s t wanted t o note t h a t , t o go 

along w i t h the Carr Rules, I was glad t o see you were 

f i n a l l y c onsidering something t o deal w i t h Mr. K e l l a h i n . 

(Laughter) 

CHAIRMAN WROTENBERY: Okay, what d i d you spot? 

MR. CARR: Just the ex par t e communication. 

MR. KELLAHIN: I t ' s an a r t form, and he's 

censoring a r t . 

MR. CARR: I learned i t from — 

CHAIRMAN WROTENBERY: Okay, then I t h i n k what 

w e ' l l do — Florene, when i s the hearing i n June? What, 
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the 17th of June? I t w i l l be a t nine o'clock on the 17th. 

I k i n d of need — Rand went out of the room, I 

t h i n k , t o get the order on the i n c e n t i v e r u l e s . But Ms. 

Hebert, do you t h i n k w e ' l l have a re v i s e d v e r s i o n of the 

n o t i c e r u l e s a v a i l a b l e on the I n t e r n e t s h o r t l y ? 

MS. HEBERT: When i s s h o r t l y ? 

CHAIRMAN WROTENBERY: Yes, I'm t r y i n g t o leave i t 

open f o r you t o t e l l me what's reasonable. 

MS. HEBERT: Well, I t h i n k we've got — The 20-

day n o t i c e we have today, so we'd have t o meet t h a t 

deadline — 

CHAIRMAN WROTENBERY: Yes. 

MS. HEBERT: — t o get — 

CHAIRMAN WROTENBERY: Well, I'm l o o k i n g at 

perhaps s p o t - r e q u i r i n g w r i t t e n comments t o be f i l e d — i t 

would be a week or so i n advance of the next Commission 

hearing, i f t h a t would work, so t h a t we would a l l have a 

chance t o review whatever w r i t t e n comments have been f i l e d 

on the next v e r s i o n of the proposal and maybe be a l i t t l e 

b e t t e r prepared t o deal w i t h those, and I hope take f i n a l 

a c t i o n on t h i s set of r u l e s a t the June meeting. 

MS. HEBERT: I t h i n k they can be on the I n t e r n e t 

by e a r l y next week. 

CHAIRMAN WROTENBERY: By e a r l y next week? Let's 

see, where are we now? So by the 24th they could be on the 
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I n t e r n e t ? 

Do we need t o allow a t l e a s t 20 days before the 

w r i t t e n comments are due, or i s t h a t j u s t 2 0 days before 

the hearing? 

MS. HEBERT: Twenty days before the hearing. 

CHAIRMAN WROTENBERY: Okay. 

MS. HEBERT: And we do need t o add t o i t the 

amendments, proposed amendments t o the d e f i n i t i o n s e c t i o n . 

CHAIRMAN WROTENBERY: Yes, okay. Well, here's 

what I'm proposing we look a t doing: We'll post t he 

re v i s e d v e r s i o n of the n o t i c e r u l e based on the discussion 

t h a t we've had today and the c a l l s t h a t the D i v i s i o n i s 

going t o make on t h e i r recommendation on t h i s r u l e by 

Monday the 24th. 

And then w i t h t h a t , w e ' l l ask t h a t anybody who 

has f u r t h e r comments on those r u l e s , submit those i n 

w r i t i n g t o the D i v i s i o n by Friday, June 11th, and we w i l l 

get those d i s t r i b u t e d j u s t as q u i c k l y as we get them t o the 

other Commissioners. 

And then we w i l l take the package up again a t the 

meeting i n June and review the comments t h a t were received. 

And I a n t i c i p a t e w e ' l l be able t o take f i n a l a c t i o n on t h i s 

p a r t i c u l a r package of r u l e s . 

MR. FOPPIANO: Have any w r i t t e n comments been 

f i l e d as yet? 
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CHAIRMAN WROTENBERY: No. 

Okay. Then, Mr. C a r r o l l , d i d you have the 

m a t e r i a l s , the d r a f t order on the i n c e n t i v e r u l e s ? 

MR. CARROLL: Yeah, I j u s t got them. 

CHAIRMAN WROTENBERY: There's j u s t the one copy? 

MR. CARROLL: Yes. 

CHAIRMAN WROTENBERY: Okay. 

(Off the record) 

CHAIRMAN WROTENBERY: Okay, we've got here a 

d r a f t order of the Commission adopting the new i n c e n t i v e 

r u l e s and the r e v i s i o n s t o the e x i s t i n g i n c e n t i v e r u l e s . 

We've had a quick o p p o r t u n i t y t o review t h i s order. 

COMMISSIONER BAILEY: And j u s t f o r c l a r i f i c a t i o n , 

the language always t r a c k s the s t a t u t o r y language and not 

m o d i f i c a t i o n s as suggested today? 

CHAIRMAN WROTENBERY: I t h i n k t h a t ' s t r u e , except 

i n one circumstance, and t h a t had t o do, perhaps, w i t h the 

issue of what was meant by a producing w e l l i n the New Well 

I n c e n t i v e , and I t h i n k we decided there t h a t t h a t meant i t 

was a w e l l t h a t had been completed as a producer. 

COMMISSIONER BAILEY: I t h i n k i t ' s important t h a t 

we have c l a r i f i c a t i o n before we sign — 

CHAIRMAN WROTENBERY: Yes, yes. 

COMMISSIONER BAILEY: — what was decided. 

CHAIRMAN WROTENBERY: Yes. Can you t h i n k of any 
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other — 

MR. CARROLL: No, I can't. 

CHAIRMAN WROTENBERY: — changes t h a t we made 

along those l i n e s ? 

MR. CARROLL: No, we r e t a i n e d the s t a t u t o r y 

language. 

CHAIRMAN WROTENBERY: Yes. Okay, I ' l l e n t e r t a i n 

a motion, then, t o adopt t h i s order. 

COMMISSIONER BAILEY: I inte n d t o sig n t h i s 

order. 

COMMISSIONER LEE: I second. 

CHAIRMAN WROTENBERY: A l l i n favor of adopting 

t h i s order i n d i c a t e by saying "aye". 

COMMISSIONER BAILEY: Aye. 

COMMISSIONER LEE: Aye. 

CHAIRMAN WROTENBERY: Aye. 

Okay, great. Thank you very much. Do we have 

anything else t h a t we need t o take up today? 

Well, thank you f o r everybody's patience and 

everybody's i n p u t . I t h i n k i t was a r e a l c o n s t r u c t i v e 

session today, appreciate i t . 

(Thereupon, these proceedings were concluded a t 

1:03 p.m.) 

* * * 
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