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WHEREUPON, the f o l l o w i n g proceedings were had a t 

9:12 a.m.: 

CHAIRMAN WROTENBERY: At t h i s p o i n t what we would 

l i k e t o do i s go ahead and hear Case 12,935, the 

A p p l i c a t i o n of the New Mexico O i l Conservation D i v i s i o n t o 

amend Rules 303.B concerning surface commingling, Rule 

309.B concerning a d m i n i s t r a t i v e approval and lease 

commingling, and Rule 3 09.C concerning a d m i n i s t r a t i v e 

approval, o f f - l e a s e storage, and t o make conforming 

amendments t o Rule 303.A concerning segregation r e g u i r e d 

and t o Rule 309.A concerning c e n t r a l tank b a t t e r i e s -

automatic custody t r a n s f e r eguipment. That's a long one. 

And I ' l l c a l l f o r appearances i n t h a t p a r t i c u l a r 

case. 

MR. BROOKS: May i t please the Commission, I'm 

David Brooks, Energy, Minerals and Natural Resources 

Department of the State of New Mexico, appearing f o r the 

O i l Conservation D i v i s i o n . 

I have two witnesses. 

CHAIRMAN WROTENBERY: Would the witnesses please 

stand and be sworn? 

(Thereupon, the witnesses were sworn.) 

MR. BROOKS: Anyone else? 

CHAIRMAN WROTENBERY: I don't see anybody el s e . 

MR. BROOKS: Nobody else v o l u n t e e r i n g t o appear? 
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CHAIRMAN WROTENBERY: No. 

MR. BROOKS: May i t please the Commission, I am 

going t o ask t h a t i n t h i s case — My two witnesses, Mr. 

Ezeanyim and Mr. Foppiano, were both i n t i m a t e l y i n v o l v e d i n 

the formation of t h i s Rule, and whi l e each i s going t o 

t e s t i f y s p e c i f i c a l l y as t o c e r t a i n p o r t i o n s of the Rule, 

the d i v i s i o n of r e s p o n s i b i l i t y f o r the p r e s e n t a t i o n was 

a c t u a l l y g u i t e a r b i t r a r y i n the sense t h a t i t doesn't 

represent any d i f f e r e n c e of ex p e r t i s e . 

Conseguently, I'm going t o request t h a t w h i l e I'm 

examining one witness, the other witness s i t a t the 

opposing counsel t a b l e over there so t h a t any questions the 

Commissioners might have over any p o r t i o n of the testimony 

can be f i e l d e d t o e i t h e r of the two gentlemen, since they 

both have knowledge of a l l aspects of t h i s Rule, i f t h a t 

procedure i s acceptable t o the Commission. 

CHAIRMAN WROTENBERY: That sounds f i n e . I t h i n k 

we could take t h e i r testimony at the same time. 

MR. BROOKS: Very good. At t h i s time I w i l l c a l l 

Mr. Ezeanyim. 

Do you want t o s i t over there? And you have a 

set of copies of the e x h i b i t s , do you not? 

And you have a set also. Okay. 

Good morning, Mr. Ezeanyim. 

MR. EZEANYIM: Good morning. 
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RICHARD EZEANYIM. 

the witness h e r e i n , a f t e r having been f i r s t d u l y sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION 

BY MR. BROOKS: 

Q. Would you s t a t e your name f o r the record, please? 

A. My name i s Richard Ezeanyim. 

Q. And by whom are you employed? 

A. I'm employed by O i l Conservation D i v i s i o n , 

Energy, Minerals and Natural Resources Department. 

Q. I n what location? 

A. I n Santa Fe. 

Q. And what i s your t i t l e ? 

A. Chief Engineer. 

Q. Now, you have appeared as an expert witness 

before the O i l Conservation Commission p r e v i o u s l y and had 

your c r e d e n t i a l s accepted by the Commission? 

A. Yes, they have been. 

MR. BROOKS: Okay, we tender Mr. Ezeanyim as an 

expert petroleum engineer. 

CHAIRMAN WROTENBERY: We accept Mr. Ezeanyim's 

q u a l i f i c a t i o n s . 

MR. BROOKS: Very good. I w i l l c a l l everyone's 

a t t e n t i o n t o E x h i b i t Number 4. I t was our i n t e n t i o n t o 

have t h i s on a PowerPoint p r e s e n t a t i o n , however because we 
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didn't anticipate a lot of outside people being here as an 

audience, and since a l l the Commissioners would have a 

copy, we decided t o do i t the easy way and simply — There 

are a d d i t i o n a l copies, i f anybody wants them, of a l l of the 

e x h i b i t s up here. 

Q. (By Mr. Brooks) E x h i b i t Number 4 i s the summary 

pr e s e n t a t i o n , and looking at page Number 1 of E x h i b i t 4, 

Mr. Ezeanyim, would you e x p l a i n t o us why the New Mexico 

O i l Conservation D i v i s i o n became i n t e r e s t e d i n r e v i s i n g and 

updating our surface commingling Rules? 

A. Yes, I t h i n k i n the year 2000, i n J u l y , 2000, the 

D i v i s i o n D i r e c t o r formed a group, a work group, t o look a t 

Rules 3 03 and 309, because the way the Rules c u r r e n t l y 

e x i s t i s very confusing. 

For example, the main reason t h a t — There are 

th r e e main reasons why t h i s Rule has t o be r e v i s e d . One 

i s , the Rule t a l k s about l i q u i d hydrocarbons. L i q u i d 

hydrocarbons are what people i n the i n d u s t r y deem t o be 

o i l , and i t doesn't seem t h a t gas i s involved i n t h a t 

surface commingling. 

Q. Okay, l e t me i n t e r r u p t you j u s t a second. 

A. Yes. 

Q. I n f a c t , i n p r a c t i c e the D i v i s i o n has t r e a t e d the 

Rule as though i t applied t o gas as w e l l as o i l ? 

A. Yeah, we have done t h a t , even though the Rule i s 
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d i f f e r e n t . 

Q. Very unclear from the language whether t h a t ' s 

a c t u a l l y the case or not? 

A. That's r i g h t , and t h a t ' s one of the main 

reasons — 

Q. Okay, continue. 

A. — so we have t o incorporate i t . 

So we needed t o r e v i s e the Rule t o i n c l u d e gas — 

o i l , gas, anything t h a t i s being produced i n the f i e l d out 

t h e r e . 

The second reason f o r r e v i s i n g t h i s Rule, again, 

i s , i f you look at Number 2, i s the a p p l i c a t i o n process. 

The a p p l i c a t i o n process c u r r e n t l y i s very confusing. You 

have t o — There i s no s p e c i f i c a p p l i c a t i o n t h a t an 

operator can p i c k up and f i l l out t o apply f o r any surface 

commingling. 

So i n t h a t process a l l they have t o do i s t o 

w r i t e a l e t t e r t e l l i n g us what they need t o do. And i t ' s 

very, very confusing t o the operators. 

So we developed an a p p l i c a t i o n form which I'm 

going t o go through l a t e r on i n the p r e s e n t a t i o n , how we 

came up w i t h those a p p l i c a t i o n forms t o t r y t o streamline 

the process on how t o apply f o r surface commingling. 

The t h i r d reason i s t h a t we need t o s i m p l i f y the 

Rules and streamline i t so t h a t i t becomes more b e n e f i c i a l 
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t o both the OCD and t o the operators. 

For example, i f you want t o apply f o r , say, pool 

commingling, you go t o Rule 303, maybe 303.B. I f you want 

t o apply f o r lease commingling, you go t o Rule 3 09.B, and 

there's no a p p l i c a t i o n form, and i t ' s very confusing. 

And i f you want t o apply f o r both pool 

commingling and lease commingling, a combination of them, 

you have t o t u r n between 3 03 and 309, and the whole t h i n g 

i s very confusing. 

So now, we have constructed i t e v e r y t h i n g i n one 

Rule, instead of going through 3 03 and 3 09 t o get what you 

want before you can operate. Very confusing, very time-

consuming, and i t ' s not e f f i c i e n t . 

Q. I n t e r r u p t again. I s i t not t r u e t h a t the Rules 

303 and 309, w h i l e they deal w i t h d i f f e r e n t s u b j e c t 

matters, because of the r e l a t e d nature of the s u b j e c t 

matters they have various confusing cross-references 

between each other? 

A. That's e x a c t l y r i g h t , yes. 

Q. Okay. 

A. So those are the main reasons. There are other 

reasons, you know, why we do surface commingling, but I'm 

j u s t s t a t i n g why we want t o r e v i s e the c u r r e n t Rules t o 

make i t more e f f e c t i v e and more e f f i c i e n t f o r both us and 

f o r the operators. 
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Q. Yeah, and one of the reasons why we wanted t o 

s i m p l i f y and streamline the process, though, i s because 

t h a t w i l l make i t easier t o do surface commingling, 

c o r r e c t ? 

A. That w i l l make i t very easy t o do surface 

commingling. 

Q. And surface commingling, i n ap p r o p r i a t e cases, 

f u r t h e r s the goal of prevention of waste by enabling us t o 

— by enabling the production of o i l and gas a t lower cost, 

c o r r e c t ? 

A. That's r i g h t . Even the present Rule and the 

re v i s e d Rule also encourages t h a t . 

Q. Okay. Explain t o us how the D i v i s i o n went about 

f o r m u l a t i n g the proposed Rule. 

A. As I said a t the beginning, I t h i n k i n 2000, even 

before I came here, the group formed t o t r y t o look i n t o 

r e v i s i n g t h i s Rule because of t h i s ambiguity. 

And i f you look a t page 2 of E x h i b i t 4, you can 

see we have the o r i g i n a l work group. I t ' s comprised of 

both members of the s t a f f a t OCD and a l o t of people from 

i n d u s t r y and some lawyers and every t h i n g , and BLM. I t 

str e t c h e s across a l l walks of l i f e . 

You can see, i f you look a t the l i s t of the work 

group, who have worked r e a l l y t i r e l e s s l y t o be able t o come 

out w i t h a Rule t h a t we t h i n k i s very workable and easy t o 
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understand. I give c r e d i t t o a l l these people who worked 

on t h i s . 

You can see the O i l Conservation D i v i s i o n , people 

from law f i r m s , B i l l Carr, Marathon O i l , Dugan Production, 

P h i l l i p s Petroleum, Yates, Conoco, B u r l i n g t o n , Texaco 

E x p l o r a t i o n , Bureau of Land Management and Amerada Hess. 

So you can see t h a t i t comprises a l l kinds of 

operators together t o be able t o come up w i t h a usable 

Rule. 

Q. Okay. And d i d the work group reach a consensus 

on the proposals t h a t were adopted? 

A. Yes, the work group reached a consensus and made 

a recommendation t h a t has been the subject of the 

discussions today. 

I f you go t o page 3 of E x h i b i t 4, t h i s i s the 

recommendation of t h i s work group. The work group wants 

the Commission t o repeal cu r r e n t Rules 3 03.B — 3 03.B i s 

the pool commingling — and then 3 09.B i s the 

a d m i n i s t r a t i v e a p p l i c a t i o n , lease commingling; and 309.C, 

the o f f - l e a s e storage and measurements; and then adopt 

amendments t o Rule 303 and 309. 

Those are the new Rules t h a t we are t a l k i n g about 

today, new Rules 303 and 309. 

Q. Okay. And when we had gotten almost t o an 

impasse i n g e t t i n g a s u i t a b l e d r a f t , d i d not Mr. Foppiano 

STEVEN T. BRENNER, CCR 
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save us h i s w i t h h i s graphic s k i l l s and e x p l a i n how a l l 

t h i s was t o work together? 

A. Yes, t h a t ' s very good. And we were very happy t o 

have Rick w i t h us. 

Q. Okay. Well, w e ' l l c a l l everyone's a t t e n t i o n , 

then, t o pages 4 and 5, which I be l i e v e represent Mr. 

Foppiano 1s work product. 

A. I f you look a t page 4 and 5, I love p i c t u r e 

r e p r e s e n t a t i o n s . And t h i s i s the crux of the matter, and 

I'm going t o go through i t t o help the Commissioners 

understand the thought process i n developing t h i s Rule. 

I f you look at page 4, you can see the l i g h t 

r e c t a n g l e there i s — we're t a l k i n g about basic r e g u l a t o r y 

concept. The concept i s segregation. I mean, t h e r e i s no 

commingling, commingling p r o h i b i t e d , both p o o l , lease, 

e v e r y t h i n g i s p r o h i b i t e d . That's the basic concept. 

However, under c e r t a i n circumstances you need t o 

have some exceptions, and t h a t ' s where you see a l l the 

t h r e e arrows going o f f . The f o u r t h one i s i n green — I'm 

c o l o r - b l i n d , I don't understand, e i t h e r green or blue. 

I t ' s downhole commingling — 

CHAIRMAN WROTENBERY: Blue-green. 

THE WITNESS: Okay. Downhole commingling i s Rule 

3 03.C. And Rule 3 03.C i s not at issue today. 

Q. (By Mr. Brooks) That has r e c e n t l y been 

STEVEN T. BRENNER, CCR 
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e x t e n s i v e l y revised? 

A. Yeah, i t ' s been e x t e n s i v e l y r e v i s e d , and t h a t ' s 

why i t ' s i n the green c o l o r . 

So you can see the other two c o l o r s now are i n 

yellow. 

One i s surface commingling. And surface 

commingling e n t a i l s lease commingling, pool commingling, 

pool and lease commingling. 

And then you have o f f - l e a s e storage and o f f - l e a s e 

measurements. Those are the exceptions t o the c u r r e n t 

basic r e g u l a t o r y requirements. 

Now, i f we look at surface commingling and o f f -

lease storage and o f f - l e a s e measurement, i f you are going 

t o do any of those, surface commingling, t h a t commingling 

takes precedence over o f f - l e a s e storage and o f f - l e a s e 

measurement. 

I n r a r e circumstances do you do o f f - l e a s e storage 

and o f f - l e a s e measurement. 

However, i f you need t o do t h a t w i t h o u t 

commingling you could s t i l l do t h a t . And i f you look a t 

the o f f - l e a s e storage and o f f - l e a s e measurement, you can 

see the f i r s t one, no surface commingling between d i f f e r e n t 

leases. So i n t h a t case, you can do o f f - l e a s e storage and 

o f f - l e a s e measurement. 

And I'm going t o p o i n t out as I'm going through 
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what are the d i f f e r e n c e s between our c u r r e n t Rule and the 

new Rule t h a t we developed. This no surface commingling i s 

the same f o r both. 

A l l production w i l l be from the same source of 

supply, from the same pool, the same f o r both. 

No intercommunication between f a c i l i t i e s , the 

same f o r both. 

However, one of the d i f f e r e n c e s i s Form C-107B, 

a p p l i c a t i o n form t h a t I t a l k e d about, which I'm going t o go 

i n t o d e t a i l w i t h the Commissioners on how we developed 

t h i s . You need t o f i l l out an a p p l i c a t i o n , Form C-107B. 

That's something d i f f e r e n t from the o l d — I mean the 

c u r r e n t Rule. 

Now, a l l working i n t e r e s t s n o t i f i e d . There's a 

d i f f e r e n c e here too. The curr e n t Rule says a l l working 

i n t e r e s t s have consented i n w r i t i n g t h a t they are doing 

o f f - l e a s e storage and measurement, but we are s i m p l i f y i n g 

i t down t o j u s t n o t i f y them, and then you can submit your 

a p p l i c a t i o n t o OCD. 

And of course you see the 2 0-day n o t i c e w i t h o u t 

p r o t e s t requirement i n both cu r r e n t and the new Rule. 

Q. Well, l e t me i n t e r r u p t here. I n e f f e c t , I don't 

b e l i e v e we've changed the n o t i c e requirements i n the sense 

of what r e a l l y i s req u i r e d as consent i n w r i t i n g . E i t h e r 

they consent i n w r i t i n g , or they be n o t i f i e d and not 
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protest i t , and that's really — 

A. Yes. 

Q. — the same as the way i t c u r r e n t l y i s — 

A. Yes. 

Q. — as f a r as the i n t e r e s t owners, working 

i n t e r e s t and r o y a l t y owners, correct? 

A. That's c o r r e c t . 

Q. But as t o the Bureau of Land Management or the 

State Land O f f i c e where they're inv o l v e d , the present Rule 

r e q u i r e s t h a t the operator have t h e i r w r i t t e n consent and 

f i l e i t w i t h t h i s a p p l i c a t i o n , correct? 

A. That's c o r r e c t , because we f e e l t h a t BLM and SLO 

w i l l take t h e i r own a c t i o n before they — 

Q. Yeah. 

A. — do any commingling. 

Q. But now — But under the new Rule, we w i l l simply 

r e q u i r e t h a t they show t h a t they've n o t i f i e d those 

agencies, and we w i l l allow those agencies t o make t h e i r 

own r u l e s i n regard t o how t h a t i s a c t u a l l y handled, r i g h t ? 

A. That's c o r r e c t . 

Q. Okay, go ahead. 

CHAIRMAN WROTENBERY: W i l l the approval issued 

r e q u i r e BLM and State Land O f f i c e concurrence? W i l l 

t h e r e — 

MR. BROOKS: That i s a change t h a t we have made 
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on today's d r a f t over the one we f i l e d , we a c t u a l l y f i l e d . 

And t h a t , of course — under the d r a f t t h a t we p r e v i o u s l y 

f i l e d , we provided t h a t our approval would not be e f f e c t i v e 

u n t i l the other agencies approve i t . 

A f t e r considering i t again yesterday, we decided 

t o recommend t h a t t h a t be deleted and we leave i t simply as 

saying t h a t they must be n o t i f i e d , and i t ' s up t o the 

operator t o comply w i t h t h e i r Rules. We're not i n t i m a t i n g 

t h a t we are t r y i n g t o overrule e i t h e r the BLM's or State 

Land O f f i c e r u l e s , but n e i t h e r do we f e e l i t ' s necessary 

f o r us t o enforce them. But of course, t h a t ' s f o r the 

commission t o decide. 

THE WITNESS: That's c o r r e c t . 

Q_. (By Mr. Brooks) You may continue. 

A. Okay. Now, l e t ' s t u r n t o page 5, the same 

p i c t o r i a l r e p r e s e n t a t i o n c o n t i n u i n g . There now, we — i f 

you look a t page 4 we have a surface commingling, and now 

we're going t o deal w i t h surface commingling. 

There are two s i t u a t i o n s i n surface commingling, 

two very important s i t u a t i o n s . One i s i d e n t i c a l ownership 

and the second i s diverse ownership. And before I t a l k 

about e i t h e r of them, l e t me p o i n t t o what we j u s t s a i d i f 

BLM or SLO i s involved, they have been n o t i f i e d i n those 

two cases. We need t o n o t i f y them and not get the consent 

before we issue any order. 
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Now a f t e r t h a t i s taken care o f , l e t me s t a r t 

w i t h i d e n t i c a l ownership, how we t r e a t e d i t , and the 

s i m p l i f i c a t i o n s t h a t we d i d , the work group d i d , t o make i t 

a l i t t l e more e f f i c i e n t from work we are c u r r e n t l y doing. 

I f you look a t i d e n t i c a l ownership, f i r s t of a l l 

the State Land O f f i c e and the BLM, i f they are a p p l i c a b l e , 

have been n o t i f i e d . And under t h i s Rule we d e f i n e what i s 

c a l l e d an i d e n t i c a l ownership, and we're going t o go 

through t h a t as we present t h i s Rule t o you. 

So f o r us t o make sure t h a t the s i t u a t i o n i s 

t r u l y i d e n t i c a l , the ownership i s t r u l y i d e n t i c a l , we 

r e q u i r e t h a t a landman c e r t i f y t h a t the ownership i s t r u l y 

i d e n t i c a l . 

Q. Now, I'm going t o go through t h i s w i t h Mr. 

Foppiano, but a t t h i s p o i n t , j u s t because t h i s concept i s 

so c r i t i c a l t o what we're doing w i t h t h i s whole Rule — 

A. Yes. 

Q. — can you t e l l us j u s t what do we mean when we 

say i d e n t i c a l ownership? 

A. What we mean by i d e n t i c a l ownership i s you have 

the same working i n t e r e s t , the same r o y a l t y i n t e r e s t , 

o v e r r i d i n g r o y a l t y i n t e r e s t s , and also i n e x a c t l y the same 

percentages. That's i d e n t i c a l ownership. 

But they have t o have the ownership i n the same 

percentage t o be t r u l y i d e n t i c a l . And we're going t o go 
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through t h a t as we proceed i n presenting the body of the 

t e x t t o the Commissioners. 

And what i s important t o make sure t h a t so you 

can get a glimpse of what i d e n t i c a l ownership -- when we 

use the word " i d e n t i c a l ownership", what i t means and what 

we're t a l k i n g about. 

So we need a c e r t i f i c a t i o n from a landman saying 

t h a t i t ' s t r u l y i d e n t i c a l before we do what we're going t o 

do. 

Now, look a t A p p l i c a t i o n Form C-103. That's one 

of the most important t h i n g s we d i d . There are no 

a p p l i c a t i o n s before. We want t o use Form C-103. Form 

C-103 i s the Sundry Notices and Reports on Wells. And as 

you see i f you go t o Form C-103, a t the bottom t h e r e i s a 

place f o r our approval. 

And the work group thought t h a t i f the s i t u a t i o n 

i s t r u l y i d e n t i c a l , the only t h i n g the operator has t o do 

i s t o apply on Form C-103 w i t h a l l the attachments I'm 

going t o discuss about, and then we have about 48 hours t o 

approve i t , i nstead of the c u r r e n t 9 0 days or 60 days, who 

knows how long i t ' s going t o take? 

And t h a t i s very important f o r the s i m p l i f i c a t i o n 

of t h i s Rule. Right now I have on my t a b l e a l o t of them 

t h a t are, you know, t r u l y i d e n t i c a l . But we can't j u s t do 

what the c u r r e n t — the present Rule we're p r e s e n t i n g t o 
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the Commission i s — what we're t r y i n g t o do now. We have 

t o w a i t u n t i l we issue i t i n 90, 60, 70 days or whenever we 

issue i t . 

But under the revised Rule t h a t the work group 

worked on, we thought t h a t once you apply on Form C-103 

w i t h a l l the attachments, then the D i v i s i o n can look a t i t 

and approve i t as a sundry w i t h i n 48 hours. That w i l l 

r e a l l y streamline the process. And i f you look f o r t h a t , 

you w i l l see t h a t you can a t t a c h on t h a t Form C-103 your 

leases, your pools. You have t o i d e n t i f y them, and you 

have t o t e l l us your a l l o c a t i o n methods, i d e n t i f y . And 

then the most important i s your -- are those a l l o c a t i o n 

methods. 

We pre-approved three methods. One i s metering, 

one i s w e l l t e s t and the other one i s s u b t r a c t i o n method. 

I f you look c l o s e l y on those methods, i f any of the w e l l s 

are non-marginal, w e l l t e s t methods may not be considered 

on t h a t . And we're going t o t a l k about t h a t l a t e r i n the 

p r e s e n t a t i o n . 

So as you can see on t h i s s i t u a t i o n of i d e n t i c a l 

ownership, i f r e a l l y the ownership i s i d e n t i c a l then the 

process w i l l take place i n 48 hours. So the D i v i s i o n here 

i s — I t ' s now t a k i n g more than 90 days. We can take two 

days t o issue t h a t order. 

So we deal w i t h i d e n t i c a l ownership. 
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Let's now t u r n our a t t e n t i o n t o dive r s e 

ownership. This i s a l i t t l e more complicated, and t h a t ' s 

why we d i d a l o t of work. 

I n diverse ownership we developed Form C-107B, as 

a — 

Q. Now, t h a t form as we propose t o use i t i s E x h i b i t 

3, c o r r e c t ? 

A. Yeah, i t ' s E x h i b i t 3, and I'm going t o go through 

t h a t when I f i n i s h w i t h t h i s — 

Q. Okay. 

A. — and then give them an idea how we came up w i t h 

the contents of t h a t form. 

Q. Okay, continue. 

A. Okay, now you see a p p l i c a t i o n on Form C-107B t o 

OCD, where you have t o at t a c h your p l a t s , your schematics, 

diagrams, l i s t of i n t e r e s t owners and etc. 

Then you have t o t e l l us t h a t you've given n o t i c e 

t o a l l i n t e r e s t owners and o p p o r t u n i t y f o r hearing. 

Then you have t o give us the measurement methods 

— and the measurement method t h a t we r e a l l y do approve 

here i s metering method — or any other method t h a t the 

D i v i s i o n may approve. 

And because of t h i s measurement method, t h e r e i s 

one a d d i t i o n t o t h i s diverse ownership. 

I f you look a t the one t h a t says OK t o estimate 
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prod u c t i o n of gas producing less than 15 MCF, because the 

metering method i s very c o s t l y , i f an operator i s producing 

gas t h a t i s making 15 MCF a day and the metering method may 

cost more than the revenue generated, i t might shut i n the 

w e l l . So i n t h a t case i t w i l l be okay t o estimate 

pr o d u c t i o n , i f you are making less than 15 MCF a day. 

This i s an a d d i t i o n t h a t we made t o the c u r r e n t 

Rule, t o make sure we take care of those w e l l s t h a t are 

making less than 15 MCF so t h a t they're — those w e l l s are 

not shut i n , because i f I'm going t o spend more money 

metering than what I get from producing less than 15 MCF, 

then my o p t i o n i s t o shut i t i n . So we took care of t h a t . 

I t ' s one of the t h i n g s t h a t we d i d t o streamline i t . 

Then on the measurement method we also provided 

some meter-proving frequencies f o r gas, f o r o i l , and some 

adjustments, plus or minus two-percent adjustment. This 

might be onerous, but I mean because the ownership i s 

di v e r s e , we want t o make sure we p r o t e c t c o r r e l a t i v e 

r i g h t s , we want t o make sure everybody's sharing i n the 

production as i t should be, and t h a t ' s why we made t h i s 

a d d i t i o n t o the cu r r e n t Rule. They are not e x i s t i n g i n the 

present Rule now. This i s a l l we added t o the new Rule 

t h a t we are t r y i n g t o develop. 

So you can see the s i m p l i f i c a t i o n here, and the 

whole t h i n g i s now embodied i n a t e x t t h a t anybody can p i c k 
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up t h a t Rule t h a t we've developed, read through i t and 

apply e f f e c t i v e l y t o OCD. And we i n OCD, we also work more 

e f f i c i e n t l y i n g e t t i n g those orders w r i t t e n . So I'm very 

proud of the work we d i d t o be able t o present t h i s Rule. 

But t h i s i s i n a n u t s h e l l . We s t i l l have t o go 

through how we come up w i t h most of these t h i n g s . 

Now — 

Q. Did you want t o go through the form i t s e l f ? 

A. Yes, the form — 

Q. E x h i b i t Number 3. 

A. — because t h a t ' s important t o — 

Q. F i r s t of a l l , why i s i t C-107B? 

A. I t ' s C-107B because as we thought — Downhole 

commingling i s C-107A, so the group thought t h a t , w e l l , 

surface commingling w i l l be C-107B. 

Q. Okay. Then i f you w i l l , go through and t e l l the 

Commissioners anything you f e e l t h a t needs t o be p o i n t e d 

about the proposed form. 

A. Yes, i t ' s important w i t h t h i s form we developed 

so t h a t — and as you can see, t h i s form i s not r e q u i r e d 

f o r i d e n t i c a l ownership, i t ' s only r e q u i r e d f o r d i v e r s e 

ownership. So as you can see, we i d e n t i f y a l l our f o u r 

d i s t r i c t o f f i c e s there i n case anybody wants t o f i n d where 

they are, and then the c e n t r a l o f f i c e i n Santa Fe. 

We s t a r t e d w i t h the operator name and then the 
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address of the operator, and then the type of application. 

What type of surface commingling i s i t ? Pool commingling, 

lease commingling, pool and lease commingling combination? 

And as you can see, only i f not surface 

commingled. I f i t ' s not surface commingled you can do o f f -

lease storage and o f f - l e a s e measurement. But i f you 

surface commingle, then those ones take precedence over 

those measurements. 

And then you i d e n t i f y your lease types. I s i t 

fee, i s i t s t a t e , i s i t federal? 

Then we are going t o go through the — I s t h i s an 

amendment t o an e x i s t i n g order? I s there any order 

concerned w i t h t h i s commingling you're doing? Because i t ' s 

important f o r us t o know why. We're going t o deal w i t h i t 

l a t e r . 

Then have you n o t i f i e d the BLM and SLO? So those 

t h i n g s we need t o know. 

Then you s t a r t w i t h (A) Pool Commingling. You 

have t o a t t a c h sheets i f you can't get a l l of them on t h i s 

form. You have t o i d e n t i f y your pools and pool codes. And 

t h i s i s important, you have t o i d e n t i f y the g r a v i t i e s or 

BTU of the non-commingled production and then c a l c u l a t e — 

you have t o include the c a l c u l a t e d gravities/BTU of 

commingled production, and then i n d i c a t e the value of 
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commingled production and value of non-commingled 

production. And then also the volumes. 

This i s the data we're going t o use i n making the 

approval of t h i s surface commingling. 

Let me go f u r t h e r , then. For pool commingling, 

we have t o ask whether any w e l l i s producing a t top 

allowable. I n t h i s case we're not going t o a l l o w w e l l 

t e s t s . 

Has a l l i n t e r e s t owners been n o t i f i e d by 

c e r t i f i e d m a i l of the proposed commingling? You have t o 

l e t us know t h a t . 

Then the measurement type, because the d i v e r s e 

ownership — the measurement type r e q u i r e s metering, or 

other i f you could j u s t i f y why you want the other i n s t e a d 

of metering. 

Now, look at number 5 question: W i l l commingling 

decrease the value of production? This i s important. I f 

you say yes, you need t o j u s t i f y why. 

For example, l e t ' s say t h a t the value of 

produc t i o n w i l l decrease. But the cost of not commingling 

i s going t o be very — i s going t o be higher, you need t o 

demonstrate t h a t . 

And t h a t ' s why we put i n those i n f o r m a t i o n t h e r e , 

because i n c e r t a i n circumstances the costs of not 

commingling w i l l f a r outweigh the d i f f e r e n c e i n t h a t 
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produ c t i o n i f you commingle. 

Then (B) i s the Lease Commingling. We go through 

the same t h i n g t h a t we d i d i n Pool Commingling, measurement 

types and everything. 

Then Pool and Lease Commingling you have t o do A 

and E. And E, you a t t a c h schematics, a diagram of the 

f a c i l i t y i n c l u d i n g a good d e s c r i p t i o n and e v e r y t h i n g , so 

t h a t we ensure you s a t i s f y t h a t t h i s form i s f i l l e d by you 

and send i t t o us. 

Then a t t a c h — and make other attachments t h a t we 

need t o have t o approve t h i s A p p l i c a t i o n . 

Q. Now, one of the reasons we are s u b m i t t i n g — 

Well, the main reason, r e a l l y , we are s u b m i t t i n g t h i s form 

t o the Commission at the time we're proposing t h i s Rule i s 

t h a t we have some d e t a i l e d p r o v i s i o n s i n the e x i s t i n g Rules 

as t o what an a p p l i c a t i o n f o r surface commingling has t o 

c o n t a i n , c o r r e c t ? 

A. That's c o r r e c t . 

Q. And we've proposed t o remove those p r o v i s i o n s 

from the Rule, but instead t o reference the form? 

A. Yeah, reference the form, t h a t ' s r i g h t . 

Q. Okay. So we're not a c t u a l l y asking the 

Commission t o adopt the form as p a r t of the Rule, other — 

A. No — 

Q. — than by reference? 
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A. — we are not asking — 

Q. Okay. 

A. — but we want t o make sure you understand what 

we're t r y i n g t o do. 

Q. We want the Commissioners t o understand what's 

happening t o the d e t a i l e d requirements t h a t are being 

repealed from the Rule? 

A. That's c o r r e c t . 

Q. Okay. Before we go on t o Mr. Foppiano, i s t h e r e 

anything you would l i k e t o add? 

A. Yes, I would l i k e t o add — Go t o page 7. I 

would l i k e t o t a l k more about the basic r e g u l a t o r y concept. 

I mentioned i t i n my diagram. Now, we are now s t a r t i n g the 

basic development of the Rule. I mean, the basic Rule says 

i f you have a pool i t has t o be t o be segregated, and i f 

you have production you have t o segregate — when you 

t r a n s p o r t , i t has t o be segregated. So the basic 

requirement i s segregation. 

However, i f you — under c e r t a i n circumstances 

where — on page 8, exceptions t o the Rule, t o the basic 

requirements, exceptions t o the Rule. and t h e r e are a l o t 

of reasons f o r exceptions t o the Rule. We're going t o go 

i n t o d e t a i l w i t h the next witness, i s t h a t , f i r s t of a l l , 

we are charged w i t h preventing waste, i n t e r e s t s of 

conservation, p r o t e c t c o r r e l a t i v e r i g h t s , which are 
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incor p o r a t e d i n t o t h i s Rule, and even some environmental 

issues. 

For example, i f you don't commingle and a l l these 

tank b a t t e r i e s are scattered a l l here and t h e r e and there's 

a l o t of s p i l l , t h a t would be an environmental issue. 

So there's a l o t of t h i n g s you look i n t o , t o be 

able t o t a l k about surface commingling, and which w i l l 

serve your environmental issues, w i l l serve saving money 

and p r o t e c t c o r r e l a t i v e r i g h t s and prevent waste. And 

under those circumstances we could grant exceptions t o the 

Rule. 

Q. Okay. Now, on page 7 i t p o i n t s out t h a t the Rule 

provides two t h i n g s , t h a t pool segregation i s r e q u i r e d — 

t h a t i s , the production from each pool, even i f i t comes 

from the same lease or sometimes from the same w e l l i f i t ' s 

not downhole commingled — 

A. That's c o r r e c t . 

Q. — i s r e q u i r e d t o be separated — and p r o d u c t i o n 

from d i f f e r e n t leases i s r e q u i r e d t o be separated. 

Now p r e s e n t l y , Rule 303 deals w i t h pool 

segregation, correct? 

A. That's r i g h t . 

Q. And Rule 3 09 deals w i t h — 

A. — lease — 

Q. — lease segregation? 
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A. That's c o r r e c t . 

Q. Under the new Rule, both of these are 

incor p o r a t e d i n t o — the general Rule t h a t segregation i s 

re q u i r e d f o r both pools and leases i s i n c o r p o r a t e d i n t o our 

proposed Rule 303.A? 

A. A, yes, 303.A.(1) and A.(2). 

Q. Okay. And then the a u t h o r i t y t o grant exceptions 

t o e i t h e r i s delineated i n 303.A.(3)? 

A. That's c o r r e c t . That could be found as page 1. 

Q. Okay. Now, I t h i n k you made a good statement of 

the reasons why exceptions should be granted, and i t ' s my 

understanding t h a t we are going t o have Mr. Foppiano 

discuss the d e f i n i t i o n of lease, i f we're ready t o go on 

w i t h t h a t — t o t h a t , or i s there something else we need t o 

do f i r s t ? 

A. No, we can — 

Q. Okay. 

A. — unless there i s questions. 

MR. BROOKS: Okay. Honorable Commissioners, a t 

t h i s p o i n t I'm ready t o go on t o the p o r t i o n of the 

proceeding t h a t Mr. Foppiano — the p o r t i o n of the 

disc u s s i o n I'm going t o go through w i t h Mr. Foppiano. 

Obviously I w i l l be happy t o tender Mr. Ezeanyim 

f o r examination by the Commission a t t h i s time, or we can 

go through the r e s t of the p r e s e n t a t i o n and then tender 
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both witnesses, whichever the Commission please — 

whichever s u i t s the Commission. 

CHAIRMAN WROTENBERY: Why don't we go ahead w i t h 

Mr. Foppiano's testimony — 

MR. BROOKS: Okay — 

CHAIRMAN WROTENBERY: — and get the whole 

p i c t u r e , and then — 

MR. BROOKS: — very good, and — 

CHAIRMAN WROTENBERY: — we can — 

MR. BROOKS: — then i f I can ask — 

CHAIRMAN WROTENBERY: — ask guestions? 

MR. BROOKS: — Mr. Ezeanyim and Mr. Foppiano t o 

change places here — 

MR. FOPPIANO: Sure. 

MR. BROOKS: — so you w i l l be c l o s e r t o the 

honorable r e p o r t e r . 

CHAIRMAN WROTENBERY: Mr. Brooks, do you consider 

Mr. Foppiano a h o s t i l e witness? 

MR. BROOKS: No. I n t h i s case — w i t h o u t 

estopping myself t o assert t h a t i n some f u t u r e case, i n 

t h i s case I t h i n k Mr. Foppiano i s a f r i e n d l y witness. 

(Laughter) 

CHAIRMAN WROTENBERY: Okay. 

MR. BROOKS: However, since t h i s i s an 

uncontested proceeding, I hope you won't be too hard on me 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

30 

i f I ask him some leading questions. 

(Laughter) 

RICHARD E. FOPPIANO, 

the witness h e r e i n , a f t e r having been f i r s t d uly sworn upon 

h i s oath, was examined and t e s t i f i e d as f o l l o w s : 

DIRECT EXAMINATION 

BY MR. BROOKS: 

Q. Good morning, Mr. Foppiano. 

A. Good morning. 

Q. State your name f o r the record, please? 

A. My name i s Richard E. Foppiano. 

Q. And by whom are you employed? 

A. I'm employed by OXY i n Houston, Texas. 

Q. And i n what capacity? 

A. I am a senior advisor of r e g u l a t o r y a f f a i r s . 

Q. No, you t o l d us yesterday t h a t you are a 

r e g i s t e r e d p r o f e s s i o n a l engineer. 

A. I'm a r e g i s t e r e d p r o f e s s i o n a l engineer i n Texas, 

yes, i n petroleum engineering. 

Q. Now, you are an expert i n both r e g u l a t o r y a f f a i r s 

and petroleum engineering, correct? 

A. Knowledgeable, I don't l i k e t o ever consider 

myself as an expert because I t h i n k I'm always l e a r n i n g . 

MR. BROOKS: Well, everybody else considers you 

as such. 
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(Laughter) 

Q. (By Mr. Brooks) Have you t e s t i f i e d before the 

New Mexico O i l Conservation D i v i s i o n — Commission, before 

and had your c r e d e n t i a l s accepted? 

A. Yes, both. 

MR. BROOKS: Okay, we w i l l tender Mr. Foppiano as 

an expert witness on r e g u l a t o r y a f f a i r s and petroleum 

engineering. 

CHAIRMAN WROTENBERY: Despite Mr. Foppiano's 

modesty, w e ' l l accept h i s q u a l i f i c a t i o n s as an expert. 

(Laughter) 

MR. BROOKS: Very good. Having q u a l i f i e d you as 

an expert i n petroleum engineering and r e g u l a t o r y a f f a i r s , 

the f i r s t t h i n g I'm going t o examine you about i s a land 

question. 

(Laughter) 

Q. (By Mr. Brooks) Mr. Ezeanyim explained t o us 

t h a t t h e r e are two separate p r o v i s i o n s i n the c u r r e n t Rules 

w i t h regard t o commingling. One p r o h i b i t s commingling 

produ c t i o n from separate pools, and the other p r o h i b i t s 

commingling production from separate leases. Now, i s the 

word "lease" defined anywhere i n the New Mexico O i l 

Conservation D i v i s i o n ' s Regulations as they p r e s e n t l y 

e x i s t ? 

A. Not t o my knowledge. 
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Q. Not, c e r t a i n l y , i n any of the p r o v i s i o n s t h a t 

deal w i t h surface commingling, correct? 

A. That's c o r r e c t . 

Q. Now, the New Mexico O i l Conservation D i v i s i o n has 

a procedure of assigning names and numbers t o what they 

c a l l leases, correct? 

A. I t ' s my understanding, yes. 

Q. Now, one would thus assume t h a t i f the term i s 

used w i t h o u t d e f i n i t i o n , and even though i t obviously 

doesn't mean e x a c t l y the same t h i n g t h a t a landman would 

mean by the term "lease", t h a t when we use the term "lease" 

i n the present Rules, t h a t i t r e f e r s t o the leases as the 

names and numbers of leases t h a t are assigned by the 

D i v i s i o n , c o r r e c t ? 

A. That's one presumption t h a t could be made — 

Q. Yeah. 

A. — but there are others i n t h i s — 

Q. There's nothing i n the Rule t h a t says t h a t ? 

A. Exactly. 

Q. And i t ' s not a t a l l c l e a r , given the f a c t t h a t i t 

wouldn't make sense — Well, a reading of the Rule would 

i n d i c a t e t h a t a lease i s a geographical area? 

A. Yes. 

Q. Whereas t o a land person a lease i s a document, 

and t h e r e may be one lease or many leases t h a t cover a 
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p a r t i c u l a r geographical area? 

A. Correct. 

Q. Okay. So one of the t h i n g s we undertook t o do 

was t o come up w i t h a d e f i n i t i o n of "lease" t h a t used i t i n 

the way t h a t we wanted t o use i t f o r purposes of t h i s Rule, 

c o r r e c t ? 

A. Correct. Yes, the work group f e l t t h a t i t was 

b e n e f i c i a l t o define "lease" f o r the purposes of t h i s Rule 

so everyone operated on the same understanding of what 

commingling was between leases and what commingling wasn't 

between leases. 

Q. Now, I prepared a very complicated d e f i n i t i o n of 

"lease" which was included i n our previous d r a f t t h a t was 

f i l e d d u r i n g the n o t i c e period, correct? 

A. Yes. 

Q. And e a r l i e r t h i s week we decided t h a t — Mr. 

Ezeanyim was k i n d enough t o f i n d an e r r o r t h a t I had t o 

admit was very s i g n i f i c a n t i n my complicated d e f i n i t i o n , so 

we decided t o scrap t h a t and do a very simple d e f i n i t i o n , 

r i g h t ? 

A. Right, but I t h i n k i t s t i l l addresses the same 

concept t h a t was intended by the work group. 

Q. Okay. How do we define "lease" i n the present 

d r a f t ? 

A. Well, the present d r a f t defines "lease" as an 
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area of common ownership t h a t i s s p e c i f i c — 

Q. Hold on one second, I ' l l c a l l everyone's 

a t t e n t i o n t o page 2 of E x h i b i t 1. That's 303.B.(2).(a) of 

the d r a f t Rule. 

Okay, continue. 

A. The lease, as defined i n the proposed r e v i s i o n 

b a s i c a l l y i s a geographic area. I t ' s common ownership — 

a c t u a l l y i d e n t i c a l ownership i s what we've s a i d t h e r e , and 

i t ' s s p e c i f i c t o a pool. So anywhere th e r e i s t h a t 

i d e n t i c a l ownership throughout t h a t geographic area f o r one 

poo l , t h a t i s considered t o be one lease. 

And where there are m u l t i p l e pools or t h e r e i s 

any d i v e r s i t y of ownership, then t h a t ' s where i t becomes 

separate leases. And what's important t h e r e i s , t h a t ' s 

where the Rule operates t o r e q u i r e exceptions f o r lease 

commingling. And i f i t ' s on the same lease then i t i s 

obviously not an exception t o the Rule f o r commingling 

separate leases. 

Q. Now, I w i l l c a l l your a t t e n t i o n t o the words 

"zones or s t r a t a " which appear on the f o u r t h l i n e of t h a t 

Rule. 

Generally we've steered away from using those 

terms i n OCD Rules because g e o l o g i s t s always argue about 

those t h i n g s , and we define pools, and we have a f e e l i n g 

t h a t f o r r e g u l a t o r y purposes a pool i s a po o l , whatever 
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some — da r i n g i n t e r p r e t a t i o n some g e o l o g i s t may have. 

But we had a p a r t i c u l a r reason f o r p u t t i n g t h a t 

terminology i n t h i s p a r t i c u l a r p o i n t i n the Rule. Can you 

e x p l a i n what t h a t was? 

A. Yes, i t ' s j u s t t o cover the probably small number 

of cases where there i s a change i n ownership w i t h i n a pool 

t h a t was created by lease instruments, farmout agreements, 

whatever, and so t h a t there would be a d i v e r s i t y of 

i n t e r e s t , even though the w e l l s t h a t were producing from 

t h a t pool would be producing from the same pool and 

producing from the same lease, but because they were 

producing from d i f f e r e n t s t r a t a w i t h i n t h a t same pool and 

ther e was a d i f f e r e n c e i n ownership between t h a t s t r a t a , 

t h e r e w i l l be a d i f f e r e n c e i n ownership i n t h a t p r o d u c t i o n , 

and t h a t sets t h a t up t o be production from two leases 

which would r e q u i r e an exception t o Rule 303. 

Q. For example, i s i t not f a i r l y common i n farmout 

agreements t o have a p r o v i s i o n t h a t the p a r t y who d r i l l s 

the w e l l earns t o the deepest depth penetrated by the w e l l 

or some number of f e e t below t h a t depth? 

A. Yes, t h a t ' s common. 

Q. And i f you have a formation l i k e the Morrow i n 

the southeast t h a t has numerous productive s t r a t a w i t h i n 

the f o r m a t i o n , i t may w e l l be t h a t the w e l l penetrated the 

Morrow but d i d n ' t go a l l the way through i t , c o r r e c t ? 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

36 

A. Correct. 

Q. And so you might have a s i t u a t i o n where the 

farmee owns a p o r t i o n of the Morrow as t o a p a r t i c u l a r 

t r a c t of land, but the farmor s t i l l owns the p o r t i o n below 

t h a t ? 

A. Correct. 

Q. And i f t h a t were the case under t h i s d e f i n i t i o n , 

then those two p o r t i o n s of t h a t one pool would be a 

d i f f e r e n t lease — 

A. I f our lease — 

Q. — f o r purposes of t h i s Rule? 

A. Yes, the whole concept i s , there again, where 

the r e i s i d e n t i c a l ownership i n the same geographic area 

and — 

Q. Right. 

A. — w i t h i n the same pool, t h a t i s a s i n g l e lease. 

But where there's any d i v e r s i t y , then t h a t — the Rule 

operates t o create d i f f e r e n t leases, so t h a t an exception 

i s r e q u i r e d . 

Q. And f o l l o w i n g through t h a t ownership requirement, 

i t would also be t r u e , would i t not, t h a t t h e r e are some 

instances i n which two or more leases — t h a t i s , two or 

more p r o p e r t i e s t h a t have s p e c i f i c names and lease numbers 

i n the OCD records, would a c t u a l l y be considered one lease, 

so i t wouldn't be necessary t o apply f o r an exception f o r 
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surface commingling; i s t h a t not true? 

A. That's c o r r e c t . The d e f i n i t i o n does al l o w f o r 

two contiguous — what might be considered by land people 

t o be separate leases. 

Q. Or i t might be the separate leases under the 

OCD's c l a s s i f i c a t i o n system as i t c u r r e n t l y e x i s t s ? 

A. Correct. But because t h a t ownership i s i d e n t i c a l 

between those two contiguous areas and w i t h i n t h a t p o o l , 

then those two contiguous leases can be considered as one 

lease f o r purposes of t h i s Rule. 

Q. And of course i t ' s necessary t h a t a l l ownership, 

not j u s t the working i n t e r e s t , be i d e n t i c a l f o r t h a t 

purpose? 

A. A l l ownership, and as w e ' l l see i n a few minutes, 

the work group also a c t u a l l y created a d e f i n i t i o n f o r 

i d e n t i c a l ownership so there was no confusion about what i s 

i d e n t i c a l ownership. 

Q. But the e f f e c t — Yeah, w e l l , Mr. Ezeanyim t a l k e d 

about t h a t , and w e ' l l go over i t again. But the e f f e c t i s , 

f o r instance, w i t h s t a t e leases — the State owns a l o t of 

land and they carve i t up i n various parcels f o r l e a s i n g 

purposes — i t ' s q u i t e possible t h a t there might be two 

s t a t e leases held by the same p a r t y , adjacent t o each 

other, producing from the same pool, they're leased on 

behalf of the same b e n e f i c i a r y fund, and those would be one 
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lease under t h i s d e f i n i t i o n ? 

A. Yes. 

Q. Okay. I've probably t i r e d everybody by so many 

questions about leases, about the lease d e f i n i t i o n , but — 

and you have, once again, w i t h your a r t i s t i c t a l e n t s , Mr. 

Foppiano, you have prepared a series of p i c t u r e s t o 

i l l u s t r a t e the d e f i n i t i o n of a lease. So I'm going t o ask 

you t o go through those and e x p l a i n them t o the honorable 

Commissioners. 

A. Okay, I j u s t wanted t o lay out a couple of 

p i c t u r e s t h a t convey what the work group was i n t e n d i n g w i t h 

the d e f i n i t i o n of "lease". The f i r s t example, on page 11, 

i s the basic example. I t ' s shown i n yellow. I t ' s a 

geographic area, and i t can be a s i n g l e lease. The 

ownership i s i d e n t i c a l throughout t h i s geographic area, or 

i t could a c t u a l l y be, as we discussed before, m u l t i p l e 

leases t h a t are contiguous t o each other, but the ownership 

i s s t i l l i d e n t i c a l w i t h respect t o t h i s e n t i r e area. And 

so t h a t would be considered a s i n g l e lease, and produc t i o n 

from w e l l s i n the same pool w i t h i n t h i s geographic area 

would not r e q u i r e an exception t o Rule 3 03 i f i t was going 

t o be commingled. 

On page 12 i s another example, same geographic 

area, but j u s t f u r t h e r showing where we might have spacing 

u n i t s , pooled u n i t s , communitized u n i t s w i t h i n t h a t 
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geographic area. There again, production from those 

d i f f e r e n t u n i t s w i t h i n t h a t geographic area, as long as 

i t ' s i n the same pool, would allow — would not r e q u i r e an 

exception t o Rule 303 i f i t was going t o be commingled 

before i t l e f t t h i s lease. 

And then on page 13 i s another example of how the 

lease d e f i n i t i o n operates. Here we have Lease A and Lease 

B, and we can consider Lease A t o be owned by d i f f e r e n t 

owners or d i f f e r e n t percentages from Lease B. So Lease A 

and Lease B are not i d e n t i c a l ownership between the two. 

And p o r t i o n s of Lease A and Lease B are 

c o n t r i b u t e d t o a spacing u n i t t h a t i s then pooled or 

communitized. And the way the lease d e f i n i t i o n would 

operate i s , i t would a c t u a l l y create i n t h i s instance t h r e e 

leases. There would be production from w e l l s i n the same 

pool w i t h i n the spacing u n i t or pooled u n i t , and then there 

would be production from w e l l s outside of t h a t spacing or 

pooled u n i t t h a t are on Lease A, and then p r o d u c t i o n from 

w e l l s t h a t are outside of t h a t spacing u n i t and on Lease B. 

And t o commingle any of those would r e q u i r e an exception of 

Rule 303, as long as they're — I mean, i f they're 

producing from the same pool. 

And then another example on page 14 i s j u s t a 

secondary or enhanced recovery u n i t . That's a geographic 

area of common ownership throughout, so t h i s j u s t makes i t 
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c l e a r t h a t production from w e l l s i n the same pool w i t h i n 

t h a t area can be commingled without the need f o r an 

exception t o Rule 303. 

Q. Now, some of those u n i t s are q u i t e l a r g e , 

c o r r e c t ? 

A. Correct. 

Q. But the e n t i r e u n i t , since a l l the ownership of 

the production i s common — even though the ownership of 

the various t r a c t s w i t h i n the u n i t i s not — since the 

ownership of a l l the production i s i n common, i t would be 

the same lease, correct? 

A. Correct. And I ' d also p o i n t t h a t i f the u n i t 

covers m u l t i p l e pools, then because the Rule i s w r i t t e n i n 

such a way t h a t i t only applies t o a s i n g l e p o o l , the 

commingling of production from d i f f e r e n t pools, even w i t h i n 

t h i s u n i t , would r e q u i r e an exception t o Rule 303. 

Q. Yes, even i f you're on the same lease, you've got 

t o have OCD permission t o commingle between pools? 

A. Correct. 

Q. Okay, go ahead. 

A. And then the l a s t p i c t u r e , on page 15, i s j u s t an 

example of a f e d e r a l e x p l o r a t o r y u n i t , one t h a t provides 

f o r p a r t i c i p a t i n g areas, such t h a t the ownership would be 

d i f f e r e n t w i t h i n t h a t p a r t i c i p a t i n g area, as opposed t o 

i n s i d e the f e d e r a l e x p l o r a t o r y u n i t , and the lease 
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definition would be that those participating areas are 

a c t u a l l y separate leases i n s i d e of t h a t f e d e r a l e x p l o r a t o r y 

u n i t . 

And so t o commingle production w i t h i n the PAs 

w i t h production outside of the PAs, or even between the 

PAs, would a l l r e q u i r e an exception t o Rule 3 03 as a lease 

commingling exception. 

Q. Very good. Now, the d e f i n i t i o n s of d i v e r s e 

ownership and i d e n t i c a l ownership appear as s u b d i v i s i o n s 

(b) and ( c ) , and I get a l l wound up when I t r y t o keep 

t r a c k of what s u b d i v i s i o n i s c a l l e d a subsection, what's 

c a l l e d a paragraph, what's c a l l e d a paragraph and so f o r t h , 

so s u b d i v i s i o n s (b) and (c) of B.(2). I went over those 

concepts w i t h Mr. Ezeanyim, so I t h i n k I w i l l s k i p over 

those a t t h i s p o i n t , unless there are questions, and go on 

t o the — From t h i s p o i n t on, we w i l l be going through 

these s l i d e s which have summaries, but we w i l l also be 

going through the Rule se c t i o n by s e c t i o n . 

And i n a d d i t i o n , I w i l l c a l l the Commission's 

a t t e n t i o n t o E x h i b i t Number 2 where I have attempted t o 

summarize those p o r t i o n s of the Rule which appear t o be 

changes from the e x i s t i n g Rules. 

And i t was the i n t e n t i o n t o have the d e s c r i p t i o n 

of the changes i n black and the D i v i s i o n ' s r a t i o n a l e f o r 

those changes i n red. However, because of t i m i n g we had t o 
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print these on a black-and-white printer, so the rationale 

appears i n a separate paragraph but not a d i f f e r e n t c o l o r . 

Anyway, these three e x h i b i t s w i l l be considered 

i n c o n j u n c t i o n i n the r e s t of the p r e s e n t a t i o n . 

Once we get past the d e f i n i t i o n s — Well, before 

we do t h a t , we've already t a l k e d about the change w i t h 

regard t o n o t i f i c a t i o n of the BLM and the State Land 

O f f i c e , c o r r e c t ? 

A. Correct. 

Q. And so I won't go over t h a t again. That appears 

— The new p r o v i s i o n , because i t applies regardless of the 

ownership, whether i t ' s i d e n t i c a l or diverse, t h a t new 

p r o v i s i o n i s a p o r t i o n of 303.B, which begins on page 1 and 

continues — 303.B.(1), the i n t r o d u c t i o n , which begins on 

page 1 of E x h i b i t 1 and continues over onto page 2. And 

the s p e c i f i c p r o v i s i o n w i t h regard t o the BLM and the State 

Land O f f i c e , which i s d i f f e r e n t s u b s t a n t i v e l y from the 

e x i s t i n g Rule, appears as s u b d i v i s i o n (b) of B.(1) on page 

2 of the proposed d r a f t Rule. 

Now l e t us look at page 17 of E x h i b i t 4 and page 

2 of E x h i b i t 1, where we t a l k about i d e n t i c a l ownership. 

A. Yes. 

Q. Now, the procedure t h a t i s provided f o r surface 

commingling exceptions and i d e n t i c a l ownership i s 

s i g n i f i c a n t l y changed from the way i t works under present 
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Rules, c o r r e c t ? 

A. Yes, and i f I could expand on t h a t a l i t t l e 

b i t — 

Q. Please do. 

A. — the work group, when we sat down and t r i e d t o 

i d e n t i f y how surface commingling should work, we s t a r t e d 

g e t t i n g hung up f a i r l y e a s i l y on lease-lease commingling, 

pool-pool commingling, pool-lease commingling, and as we 

worked our way through t h a t what became evident — and t h i s 

became evident when we worked w i t h i t v i s u a l l y -- were t h a t 

the requirements, regardless of whether we were pool-pool 

commingling, lease-lease commingling, whatever, r e a l l y 

diverged when the ownership issues became d i f f e r e n t between 

the commingling s i t u a t i o n s . 

So t h a t ' s k i n d of where we had a breakthrough i n 

lo o k i n g a t t h i s surface commingling. The r e g u l a t o r y 

approach t o surface commingling was t h a t i t r e a l l y d i v i d e s 

i t s e l f on the ownership issues, and not the lease-lease, 

pool-pool. Those are j u s t b a s i c a l l y commingling 

s i t u a t i o n s . 

So what we ended up w i t h was, we took the Rule 

and broke i t down t o commingling s i t u a t i o n s i n v o l v i n g 

i d e n t i c a l ownership and commingling s i t u a t i o n s i n v o l v i n g 

d i v e r s e ownership. And the diverse-ownership commingling 

s i t u a t i o n s i n large p a r t r e f l e c t c u r r e n t OCD p r a c t i c e , i s 
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my understanding, w i t h respect t o how — the a l l o c a t i o n 

methods and everything and the process. I t ' s a l l p r e t t y 

much the way i t i s done today, w i t h some changes. But the 

i n t e n t was t o r e a l l y capture most of what t h a t r e g u l a t o r y 

approach was already. 

On i d e n t i c a l ownership, since we f e l t l i k e t h a t ' s 

where more f l e x i b i l i t y could be allowed i n terms of 

a l l o c a t i o n procedure and process, t h a t ' s where we r e a l l y 

streamlined the whole r e g u l a t o r y approach, was on the 

i d e n t i c a l ownership. 

So as we go through these next couple e x h i b i t s , 

y o u ' l l see the r e g u l a t o r y approach contained i n the 

proposed Rule changes f o r i d e n t i c a l ownership, and then 

y o u ' l l see i t f o r diverse ownership. And we t h i n k t h a t 

r e a l l y , t h a t breakdown helps guide i n d u s t r y people t o look 

a t t h e i r s i t u a t i o n and decide under which set of r u l e s and 

p r o v i s i o n s do they f a l l under. 

Q. Now, we have d e a l t w i t h i d e n t i c a l ownership i n 

B.(3)? 

A. Yes, B.(3) l i s t s out the process and the 

r e g u l a t o r y requirements, i n c l u d i n g the a l l o c a t i o n methods 

t h a t are pre-approved when the commingling proposal 

i n v o l v e s only i d e n t i c a l i n t e r e s t s . 

Q. And everything from where (3) s t a r t s on page 2 of 

the d r a f t Rule, over t o where (4) s t a r t s on page 4 of the 
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d r a f t Rule deals w i t h identical-ownership s i t u a t i o n , r i g h t ? 

A. That i s c o r r e c t . 

Q. Now, e x p l a i n t o us what a l l o c a t i o n methods are 

authorized f o r i d e n t i c a l ownership. 

A. The three somewhat industry-standard a l l o c a t i o n 

methods t h a t are authorized s p e c i f i c a l l y under i d e n t i c a l 

ownership are use of w e l l t e s t s , use of meters, and what's 

c a l l e d the s u b t r a c t i o n method. 

And those are — We t r y t o capture i n the t e x t i n 

the Rule any l i m i t a t i o n s t h a t might apply t o , f o r example, 

w e l l - t e s t a l l o c a t i o n s . For example, you can't — That's 

not a p p l i c a b l e when top-allowable w e l l s are i n v o l v e d or 

there's p r o r a t i o n . 

And also i t describes how s u b t r a c t i o n method 

works, and should work f o r the purposes of the Rule. So 

i t ' s f a i r l y d e t a i l e d . And then i t has the metering 

reguirement i n t h e r e , set out. 

So the i n t e n t was t o describe the methods t o pre-

approve them, and then describe what i s e x a c t l y intended i n 

t h a t pre-approval. 

Q. Now, w i t h o u t going i n t o engineering d e t a i l t h a t a 

lawyer wouldn't understand, the w e l l - t e s t method means 

simply t h a t you t e s t each w e l l and determine how much i t 

can produce, and then you a l l o c a t e the t o t a l p r o d u c t i o n 

among the various w e l l s by assuming t h a t each one 
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c o n t r i b u t e d i n p r o p o r t i o n t o i t s p r oductive c a p a c i t y , 

c o r r e c t ? 

A. Exactly. 

Q. And you conduct those t e s t s p e r i o d i c a l l y so t h a t 

you can determine i f there have been changes i n the 

capa c i t y of p a r t i c u l a r w e l l s t o produce? 

A. Yes, uh-huh. 

Q. Now, ex p l a i n t o us what the metering method of 

a l l o c a t i o n i s and why t h a t ' s d i f f e r e n t from separate 

measurement of each production stream. 

A. Well, the metering a l l o c a t i o n method i n v o l v e s the 

metering of o i l and gas from each i n d i v i d u a l w e l l before i t 

i s commingled, and so you have continuous metered numbers, 

and those are then used t o a l l o c a t e back a master metered 

volume t h a t i s read e i t h e r a t a LACT meter or a c e n t r a l 

sales p o i n t f o r gas w e l l s . 

Q. And what you're a c t u a l l y doing i s , you're 

c r e d i t i n g the production t o the various w e l l s based on 

t a k i n g the stream t h a t flows from the o u t f l o w meter and 

a l l o c a t i n g t h a t based on the readings of various i n f l o w 

meters, which f o r some reason t h a t I don't understand 

aren't the same. The t o t a l of the i n f l o w meters and the 

amount on the outflow meters doesn't ever come out t o be 

the same. 

A. Yeah, there's good and v a l i d reasons why i t ' s not 
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the same, which I can go i n t o i f you want me t o , but — 

Q. Well, I t h i n k we don't need t o — 

A. Okay. 

Q. — I t h i n k we can accept t h a t w i t h o u t d e t a i l e d 

p r e s e n t a t i o n . 

Now, we have a p r o v i s i o n ( i v ) on the bottom of 

page 3 t h a t authorizes the D i v i s i o n t o consider other 

methods. Why i s t h a t i n there? 

A. That's j u s t a c a t c h - a l l p r o v i s i o n t h a t presumes 

t h a t as we go forward there might be new technology or new 

methods t h a t are a r r i v e d a t t o — and appr o p r i a t e f o r the 

circumstances t h a t a p a r t i c u l a r operator has, t h a t they can 

be used f o r a l l o c a t i o n . 

And so t h a t i s a c a t c h - a l l p r o v i s i o n . I t says i f 

you want t o use anything other than what i s pre-approved i n 

the Rules f o r your a l l o c a t i o n , then t e l l us what i t i s and 

why i t addresses -- how i t addresses the basic requirements 

t o a c c u r a t e l y determine the production. 

Q. Now, the methods t h a t are s p e c i f i c a l l y approved 

i n the Rules, these are methods t h a t are being r o u t i n e l y 

approved by the D i v i s i o n through the exception process 

c u r r e n t l y ; i s t h a t correct? 

A. That i s my understanding. Richard may agree or 

disagree. 

MR. BROOKS: Well, then I w i l l t u r n t o Mr. 
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Ezeanyim. I s t h a t a c o r r e c t statement? 

MR. EZEANYIM: Yes, t h a t i s a c o r r e c t s t a t e m e n t . 

Q. (By Mr. Brooks) Okay. Well, there's nothing i n 

the present Rule t h a t says an operator has a r i g h t t o use 

the w e l l - t e s t method or the s u b t r a c t i o n method, but 

normally i t ' s being approved as of the way t h i n g s are being 

done now? 

A. There i s some discussion i n Rule — I t h i n k i t ' s 

3 09 — about w e l l - t e s t a l l o c a t i o n and when i t cannot be 

used. So i t i s mentioned i n the Rules, but — 

Q. Well, yeah, and ge n e r a l l y we're not a u t h o r i z i n g 

i t — 3 09 deals w i t h lease commingling, c o r r e c t , p r i m a r i l y ? 

A. Yes. 

Q. And we're not a u t h o r i z i n g the use of w e l l - t e s t 

method i n lease commingling, correct? 

A. When there i s i d e n t i c a l ownership — 

Q. Well, I mean, sorry — 

A. — yes. 

Q. — w e l l , but lease commingling — commingling 

between leases, by d e f i n i t i o n , i s going t o be where there's 

not i d e n t i c a l ownership, r i g h t ? 

A. Correct. 

Q. Or unless they're noncontiguous — 

A. Unless they're noncontiguous, yes. 

Q. — there could be — I'm s o r r y , I stand 
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c o r r e c t e d . There could be noncontiguous leases. 

Okay, but where there's diverse ownership, the 

w e l l - t e s t method i s not authorized unless the D i v i s i o n 

otherwise orders? 

A. Yes, t h a t ' s c o r r e c t . 

Q. Okay. And i t ' s also not authorized where you 

have t o determine the production from p a r t i c u l a r w e l l s i n 

order t o determine whether or not they're producing i n 

accordance w i t h t h e i r allowables, correct? 

A. Where there i s p r o r a t i o n or t o p - a l l o w a b l e 

production — 

Q. Right. 

A. — or w e l l s capable of producing top a l l o w a b l e , 

w e l l - t e s t method i s not pre-approved — 

Q. Right. 

A. — which i s , from my understanding, c o n s i s t e n t 

w i t h the c u r r e n t approach i f an operator f i l e s an 

a p p l i c a t i o n today requesting w e l l - t e s t a l l o c a t i o n w i t h 

d i v e r s e ownership or top-allowable w e l l s i n v o l v e d , the 

D i v i s i o n , I b e l i e v e , sets i t f o r hearing and does not 

a u t o m a t i c a l l y approve i t or — 

Q. What i s the reason why we would allow more — why 

we would be less rigorous w i t h regard t o the a l l o c a t i o n 

method and allow more d i f f e r e n t a l t e r n a t i v e s t o the 

operator w i t h the i d e n t i c a l ownership, versus d i v e r s e 
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ownership? 

A. I t h i n k the primary reason i s the c o r r e l a t i v e -

r i g h t s issues t h a t are involved. When you have diver s e 

ownership, t h e r e are good and v a l i d reasons t o i n q u i r e i n 

d e t a i l as t o how the commingling w i l l be done, so t h a t the 

i n t e r e s t s of a l l p a r t i e s are protected. 

Whereas i n the case of i d e n t i c a l ownership th e r e 

i s not t h a t concern, so there's j u s t more or less — 

There's j u s t a lesser need f o r t h a t s t r i n g e n t and d e t a i l e d 

i n q u i r y . 

Q. B a s i c a l l y , where you're not d e a l i n g w i t h d i v e r s e 

ownership of the various streams and where you're not 

de a l i n g w i t h seeing i f w e l l s meet t h e i r p r o r a t i o n 

a l l o w a b l e , the a l l o c a t i o n of the production stream i s f o r 

s t a t i s t i c a l purposes; there's not r e a l l y any other reason 

f o r i t , c o r r e c t ? 

A. Correct. 

Q. And we bel i e v e t h a t a less r i g o r o u s treatment i s 

appro p r i a t e where the data i s f o r s t a t i s t i c a l purposes 

only? 

A. Correct, t h a t ' s what the work group recommended. 

Q. Okay, then I am going on t o page 4 of E x h i b i t 1, 

page 2 of E x h i b i t 2, but s t i l l on page 1 of E x h i b i t 4. 

Make sure everybody's on the same page — or on the same 

pages, I should say. 
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Subdivision (b) of B.(3) deals w i t h the procedure 

f o r a surface commingling a p p l i c a t i o n w i t h i d e n t i c a l 

ownership. Could you describe the procedure provided and 

t e l l us wherein i t ' s d i f f e r e n t from the procedure under the 

e x i s t i n g Rule? 

A. My understanding, the procedure under the 

e x i s t i n g Rule i s i r r e s p e c t i v e of whether i t ' s i d e n t i c a l or 

div e r s e ownership. 

Q. Well, t h a t ' s not e n t i r e l y t r u e , I b e l i e v e , 

though, because under diverse ownership you have t o giv e 

n o t i c e t o everyone, whereas w i t h n o t i c e i t ' s not c u r r e n t l y 

r e q u i r e d under — while there's i d e n t i c a l ownership. I 

be l i e v e t h a t t o be the case. 

MR. EZEANYIM: That's r i g h t . 

THE WITNESS: I stand corrected. 

Q. (By Mr. Brooks) I stand co r r e c t e d i f I'm 

misreading the Rules, but t h a t ' s my understanding. But the 

a p p l i c a t i o n i s the same, and the data r e q u i r e d are the 

same. 

A. Okay. 

Q. Okay, so could you go ahead and t e l l us what the 

new Rule — what the proposed Rule is? 

A. The proposed Rule i s a very slimmed-down v e r s i o n 

of the process t h a t involves j u s t f i l i n g a sundry n o t i c e . 

The operator f i l e s a sundry n o t i c e , and as Richard 
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mentioned, he i d e n t i f i e s where the commingling i s going t o 

occur i n terms of leases and pools, he i d e n t i f i e s the 

a l l o c a t i o n method t h a t i s going t o be used t o determine the 

p r o d u c t i o n between those various leases and pools, and — 

w i t h the appropriate l i m i t a t i o n s t h e r e . And as long as 

i t ' s a pre-approved method, there's no a d d i t i o n a l evidence 

r e q u i r e d about the a l l o c a t i o n method. 

Then the i d e n t i c a l ownership s i t u a t i o n has t o be 

c e r t i f i e d t o by a licensed attorney or q u a l i f i e d landman 

f o r the operator, and then any evidence t h a t the State Land 

O f f i c e or BLM has been n o t i f i e d , i f they are an i n t e r e s t 

owner i n the proposed commingling. 

Q. Now, there are a bunch of t h i n g s r e q u i r e d under 

the e x i s t i n g Rule t o be included i n the a p p l i c a t i o n t h a t 

would not be r e q u i r e d under t h i s proposal, c o r r e c t ? 

A. Yes, t h a t ' s c o r r e c t . 

Q. Such as a schematic diagram of the f a c i l i t y , 

c e r t i f i c a t i o n s as t o the s p e c i f i c g r a v i t y of the p r o d u c t i o n 

stream, e t cetera, e t cetera? 

A. Yes, there's no need t o submit d e t a i l e d data f o r 

the d i f f e r e n t pools and leases about the p r o d u c t i o n and the 

q u a l i t y of the production and the volume of p r o d u c t i o n , 

there's no need t o economically j u s t i f y the proposed 

commingling. 

And so there's several requirements t h a t are i n 
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the e x i s t i n g Rules t h a t have been e l i m i n a t e d f o r i d e n t i c a l 

ownership. 

Q. For instance, the present Rule provides t h a t 

t h e r e has t o be a demonstration t h a t the value of the 

combined production stream w i l l not be less than the value 

of the c o n t r i b u t o r y streams, correct? 

A. Yes, t h a t ' s — 

Q. And t h a t ' s f o r the prevention of waste? 

A. Correct. 

Q. However, i t wouldn't be very smart f o r an 

operator d e a l i n g w i t h common ownership t o combine streams 

and reduce t h e i r value when he doesn't own any l a r g e r 

i n t e r e s t i n one than another, correct? 

A. There could be some s i t u a t i o n s where t h e r e i s a 

small r e d u c t i o n i n the value of the stream, but t h a t small 

r e d u c t i o n i s f a r o f f s e t by the savings i n c o n s o l i d a t i n g 

f a c i l i t i e s , so i t ' s s t i l l economically j u s t i f i e d t o do i t . 

Q. Correct. And i f there weren't a g r e a t e r savings 

some other way, they wouldn't do i t ? 

A. Correct, there's a presumption t h a t the operator 

w i l l a ct i n h i s own s e l f - i n t e r e s t , and t h a t ' s t o the 

b e n e f i t of a l l p a r t i e s i n the id e n t i c a l - o w n e r s h i p 

s i t u a t i o n . 

Q. The work group concluded t h a t the market system 

w i l l work i n t h i s instance? 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

54 

A. Yes. 

Q. So there's not a need f o r d e t a i l e d r e g u l a t i o n . 

COMMISSIONER BAILEY: Question. 

MR. BROOKS: Yes. 

COMMISSIONER BAILEY: You j u s t made the statement 

t h a t i t was i n the i n t e r e s t of a l l the working i n t e r e s t s ? 

THE WITNESS: I n the i n t e r e s t of a l l the owners. 

COMMISSIONER BAILEY: A l l of the owners? 

THE WITNESS: Yes. 

COMMISSIONER BAILEY: However, do you b e l i e v e 

t h a t ' s t r u e f o r the r o y a l t y owners? 

THE WITNESS: Yes, I do, i f the ownership i s 

i d e n t i c a l . 

COMMISSIONER BAILEY: To see a r e d u c t i o n i n the 

value of the production? 

THE WITNESS: I t could be — There again, i t 

would be probably a rare s i t u a t i o n , but i f the value of the 

product i o n was reduced, say, over — the net present value 

of which, w e ' l l say $10,000 over a f i v e - y e a r l i f e , but 

because of the c o n s o l i d a t i o n of f a c i l i t i e s the pr o d u c t i o n 

of those w e l l s was extended f o r more years, then the 

extension of t h a t production may t r a n s l a t e i n t o a net 

present value, even a t the reduced amount of say $2 0,000. 

So i t ' s i n the best i n t e r e s t s of a l l t o a c t u a l l y 

go ahead and do t h a t commingling. I t ' s t e c h n i c a l l y and 
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economically j u s t i f i e d . 

COMMISSIONER BAILEY: That's a l l the questions I 

have. 

THE WITNESS: Thank you. 

Q. (By Mr. Brooks) I bel i e v e Mr. Ezeanyim explained 

adequately the c e r t i f i c a t i o n by a licensed a t t o r n e y or 

petroleum landman, t h a t ownership i s i d e n t i c a l , so I won't 

go over t h a t again. 

I want t o go — w e l l — Yeah, I want t o go ahead 

now t o the p r o v i s i o n s w i t h diverse ownership. This i s 

covered — 

CHAIRMAN WROTENBERY: Mr. Brooks, would t h i s be a 

good time t o take j u s t a short break? 

MR. BROOKS: Sure. 

CHAIRMAN WROTENBERY: Okay, t h a t would be 

h e l p f u l . Thank you. 

MR. BROOKS: I'm i n favor of t h a t . 

CHAIRMAN WROTENBERY: Okay. 

(Thereupon, a recess was taken a t 10:20 a.m.) 

(The f o l l o w i n g proceedings had a t 10:35 a.m.) 

CHAIRMAN WROTENBERY: Okay, I t h i n k we're ready 

t o get s t a r t e d again. 

Q. (By Mr. Brooks) Very good. Mr. Foppiano, d u r i n g 

the break we took a look a t the present Rule i n regard t o 

the n o t i c e p r o v i s i o n s , correct? 
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A. Correct. 

Q. And w h i l e the present Rule's complexity i s such 

t h a t we may have t o defer making a f i n a l answer on t h a t 

s u b j e c t — And of course the document speaks f o r i t s e l f , as 

we a t t o r n e y s always say. Unfortunately, i t doesn't speak 

very c l e a r l y . But i t would appear t o be t h a t the present 

Rule r e q u i r e s n o t i c e t o a l l i n t e r e s t owners wherever th e r e 

i s commingling between two or more leases, but does not 

r e q u i r e n o t i c e where there's commingling between two or 

more pools on the same lease; i s t h a t a f a i r summary? 

A. Yes. 

Q. Okay. But we're not e n t i r e l y sure t h a t t h a t i s 

i n accordance w i t h the way the Rule i s c u r r e n t l y being 

administered. We believe t h a t there may be some tendency 

t o not r e q u i r e n o t i c e where there's i d e n t i c a l ownership, 

but we're not e n t i r e l y sure of t h a t , r i g h t ? 

A. I t has become abundantly c l e a r t o me t h a t the 

Rule i s very ambiguous about those issues. 

Q. Okay. Well, I agree w i t h t h a t . Let us continue. 

We're now going i n t o diverse ownership, which i s 

covered i n — I believe i t i s paragraph 303.B.(4), which 

begins a t the bottom of page 4 of E x h i b i t 1 and continues 

t o the top of page 8 of E x h i b i t 1. So i t ' s a f a i r l y 

lengthy discussion there t h a t we have of t h i s s u b j e c t 

matter. Also i t i s covered on pages 2 and 3 of E x h i b i t 2, 
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summarizing the changes, and on page 19 of E x h i b i t 4. 

Okay. 

I n the case of diverse ownership, what method of 

a l l o c a t i o n i s provided? 

A. Diverse ownership i s , of course, where the 

proposal focuses the r e g u l a t o r y process on numerous items, 

the most important of which, obviously, i s the a l l o c a t i o n 

process. And i t only authorizes one process of a l l o c a t i n g 

between w e l l s when there's diverse ownership, and t h a t i s 

metering. 

Q. Okay. And i s t h a t because t h a t ' s the most 

accurate method? 

A. That i s the most accurate method. I t h i n k 

everyone would agree t h a t t h a t ' s the best way t o ensure 

t h a t the c o r r e l a t i v e r i g h t s of a l l owners i n the p r o d u c t i o n 

are p r o t e c t e d , i s by metering the i n d i v i d u a l streams. 

Q. Now, once again, although the present Rule, as i n 

so many places, i s not e n t i r e l y c l e a r , t h a t i s a 

c o n t i n u a t i o n of c u r r e n t p r a c t i c e ? 

A. That's my understanding, yes. 

Q. Next we have a p r o v i s i o n i n subparagraph (b) 

c a l l e d Meter Proving Frequencies. I t appears on page 5 of 

the d r a f t Rule. That i s a new p r o v i s i o n , c o r r e c t ? There's 

no p r o v i s i o n about t h a t subject i n the e x i s t i n g Rule? 

A. Yes, t h a t ' s — There's no p r o v i s i o n . I t may be 
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contained i n the manual, and the Rule references the 

manual, but what the i n t e n t was here by the work group was 

t o c l e a r l y set out — because metering i s so important t o 

ac c u r a t e l y determine the production from the i n d i v i d u a l 

w e l l s and diverse ownership s i t u a t i o n s , t h a t we decided i t 

was prudent t o set out some r e s t r i c t i o n s or some 

requirements f o r improving the accuracy of the meters 

in v o l v e d i n the a l l o c a t i o n . 

And f o r o i l , as you can see, there's a 

requirement f o r frequency of proving t h a t o i l p r o d u c t i o n 

meter, based on the throughput through t h a t meter. And 

th e r e i s a s i m i l a r requirement f o r gas meters, t o prove 

those based on the volume of throughput. 

And then there i s even a meter-proving standard, 

an accuracy standard t h a t i s set out i n the Rule of two 

percent, such t h a t i f the meter-proving and c a l i b r a t i o n 

t e s t s r e v e a l an inaccuracy of more than two percent, then 

the volumes have t o be corrected back since the l a s t 

a l l o c a t i o n or the l a s t meter-proving t h a t was done. And i t 

goes w i t h o u t saying t h a t every time the meter i s proved, 

the meter f a c t o r w i l l be adjusted t o accuracy, 100-percent 

accuracy. But t h i s j u s t says where i t ' s more than two 

percent, t h e r e w i l l a c t u a l l y be a c o r r e c t i o n of volumes 

t h a t have been f i l e d p r e v i o u s l y . 

Q. Now, these requirements are i n accordance w i t h 
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what the Bureau of Land Management requires for federal 

leases, c o r r e c t ? 

A. That's my understanding, i s t h a t they are 

c o n s i s t e n t w i t h requirements of other j u r i s d i c t i o n s , and 

c o n s i s t e n t w i t h i n d u s t r y p r a c t i c e s of sales meter and 

accuracy standard f o r sales meters. 

Q. Okay, and i t ' s not customary f o r the a t t o r n e y t o 

t e s t i f y , but t h i s i s a rule-making proceeding so w e ' l l be a 

l i t t l e i n f o r m a l . I would s t a t e t h a t my experience i n 

p r i v a t e p r a c t i c e reviewing gas c o n t r a c t s , t h a t these 

p r o v i s i o n s are e s s e n t i a l l y very s i m i l a r t o and i s r e l a t e d 

t o gas e s s e n t i a l l y i n the same language t h a t ' s c u s t o m a r i l y 

used i n gas purchase and sale c o n t r a c t s . 

You mentioned the manual, and I w i l l d i g r ess i n a 

minute t o ask you about t h a t . There are a number of 

references t o the manual on surface commingling i n the 

present Rule. We have deleted a l l those references, 

c o r r e c t ? 

A. Yes, the work group f e l t t h a t the manual was a 

very outdated document and was not widely known i n 

i n d u s t r y . And as a r e s u l t , they f e l t i t was very good t o 

go ahead and e l i m i n a t e references t o the manual and put the 

t h i n g s t h a t should be required — j u s t go ahead and put 

those i n the Rule. 

Q. Indeed, j u s t observing the work group 
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discussions, I detected a r a t h e r high degree of h o s t i l i t y 

toward t h a t manual. 

A. Yeah, i t ' s — I would agree w i t h t h a t . 

Q. And b a s i c a l l y t h a t ' s because i t hasn't been 

r e v i s e d and kept updated w i t h i n d u s t r y changes; i s t h a t — 

A. My understanding i s t h a t i t i s a t l e a s t 3 0 years 

o l d and maybe longer. 

Q. Okay, so we're j u s t e l i m i n a t i n g a l l references t o 

the manual? 

A. Yes. 

Q. Now, Rule 303 — or subparagraph 303.B.(4).(c) i s 

a new p r o v i s i o n . Now, t h a t i s a t e c h n i c a l p r o v i s i o n i n 

essence, i s i t not, t h i s low-production gas well? 

A. Yes, i t ' s — E s s e n t i a l l y , we put t h i s requirement 

i n here, or t h i s statement i n here, because under dive r s e 

ownership there's a s t r i c t requirement t o meter. However, 

i n Rule 403 of the D i v i s i o n ' s Rules, there i s an 

o p p o r t u n i t y t o get an exception t o d i r e c t l y metering w e l l s , 

based on the f a c t t h a t they're very low-volume w e l l s . 

And so what we t r i e d t o do was t o capture t h a t 

same concept t h a t was described i n Rule 403.B, we captured 

t h a t here i n t h i s . So i t was c l e a r t h a t even though the 

Rule r e q u i r e s metering, i t does not r e q u i r e metering where 

the r e are these very low-volume gas w e l l s , c o n s i s t e n t w i t h 

Rule 403. 
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Q. And the reason — Well, i f we d i d n ' t have t h i s 

subparagraph (c) there would be an inconsistency between 

Rule 403 and Rule 303; i s t h a t correct? 

A. Yes, t h a t ' s my opinion. 

Q. And i s the reason f o r t h i s p r o v i s i o n t h a t i t j u s t 

doesn't j u s t i f y the cost t o have the separate metering 

f a c i l i t i e s f o r a w e l l t h a t has t h a t lower production? 

A. Yes. I n f a c t , I have some personal experience 

w i t h i t i n other areas where we get down t o these very low 

volumes, and the cost of maintaining a meter can outweigh 

the volume derived from the w e l l and a c t u a l l y — an o i l 

w e l l w i t h very low amounts of gas. 

But i f a meter i s r e q u i r e d , an o r i f i c e meter i s 

re q u i r e d , and somebody has t o be paid t o go p u l l the c h a r t 

and then the chart has t o be i n t e g r a t e d t o determine the 

volumes and so f o r t h and so on, t h a t whole monthly cost can 

exceed the value of the production from the w e l l and cause 

the w e l l t o be prematurely plugged. 

So t h i s p r o v i s i o n allows f o r an e s t i m a t i o n of 

product i o n t o occur, t o maintain production on those very 

low-volume w e l l s i n t h a t case. 

COMMISSIONER LEE: Low volume w e l l , what's the 

wellhead pressure? 

THE WITNESS: I t could be very, very low, and 

probably would be i f there was an o p p o r t u n i t y — i f i t had 
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a high wellhead pressure but very low volume, I would 

presume th e r e would be a reason t o -- I mean an o p p o r t u n i t y 

t o i n s t a l l compression. But i t may be t h a t the l i n e 

pressure i s very low, and so i t ' s very low volume and 

compression i s not j u s t i f i e d . 

COMMISSIONER LEE: So metering i s not accurate 

anyway, measurement of pressure? 

THE WITNESS: I n a l l honesty, Dr. Lee, I'm not 

sure i f an o r i f i c e meter w i l l a c curately measure 15 MCF a 

day or not. That i s a very low volume f o r an o r i f i c e meter 

t o measure, and when we get i n t o the low-volume ranges, as 

you w e l l know, the accuracy gets very suspect anyway. 

COMMISSIONER LEE: So are you an expert on t h i s ? 

THE WITNESS: Oh, no. Knowledgeable, though. 

Q. (By Mr. Brooks) Now the next subparagraph, 

303.B.(4).(d), on page 6 of the d r a f t Rule — a c t u a l l y i t 

goes page 6 through the top of page 8 of the d r a f t Rule — 

covers the procedures f o r lease commingling w i t h d i v e r s e 

ownership. Could you describe those generally? 

A. Yes, I ' l l j u s t run down those p r e t t y q u i c k l y . 

Obviously, where there's a d i v e r s i t y of ownership t h e r e has 

t o be an a p p l i c a t i o n f i l e d on C-107B, and t h a t a p p l i c a t i o n , 

as Richard described, has numerous requirements t o i t . 

There i s an i n q u i r y i n t o the value of the p r o d u c t i o n , the 

amount of production, the q u a l i t y of prod u c t i o n , the pools 
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that will be commingled, what allocation method is going to 

be proposed, and an economic j u s t i f i c a t i o n and a v a r i e t y of 

t h i n g s t h a t ' s p r e t t y c o n s i s t e n t w i t h the c u r r e n t 

requirements i n t h a t s i t u a t i o n . 

And then there's also n o t i c e t o a l l i n t e r e s t 

owners, and here again t h i s i s c l a r i f y i n g a l l these n o t i c e 

issues and the f a c t t h a t i t applies regardless whether 

there's lease-lease commingling, lease-pool commingling or 

pool-pool commingling. 

And then i n subparagraph ( i i i ) t h e r e , the n o t i c e 

t h a t i s r e q u i r e d says t h a t there's 2 0 days allowed f o r an 

o p p o r t u n i t y t o p r o t e s t by those r e c e i v i n g n o t i c e , and t h a t 

i f t h e r e i s no p r o t e s t then the Commission can approve i t 

a d m i n i s t r a t i v e l y . 

There also i s a p r o v i s i o n f o r a hearing i n the 

case of a p r o t e s t or i f the OCD or the D i v i s i o n decides 

t h a t a hearing i s prudent, given the a p p l i c a t i o n has been 

submitted. 

There's also a p r o v i s i o n t h a t allows t h a t when 

th e r e i s the operator or a p p l i c a n t i s unable t o l o c a t e a l l 

of these d i f f e r e n t p a r t i e s t h a t have an i n t e r e s t i n 

p r o d u c t i o n , t h a t a p u b l i c a t i o n can s u f f i c e f o r those 

p a r t i e s t h a t d i r e c t n o t i c e can't be given t o , and there's a 

d e s c r i p t i o n of how t h a t p u b l i c a t i o n w i l l occur. 

And there's a p r o v i s i o n t h a t discusses the e f f e c t 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

64 

of a p r o t e s t , which e s s e n t i a l l y says t h a t even though 

somebody says they're going t o p r o t e s t , i f they don't show 

up a t the hearing and e f f e c t i v e l y p r o t e s t , then the 

D i v i s i o n can consider the a p p l i c a t i o n as an unprotested 

a p p l i c a t i o n and process i t accordingly. 

And then there i s another paragraph r e l a t e d t o 

a d d i t i o n s t h a t provides an operator the o p p o r t u n i t y t o 

request as p a r t of h i s a p p l i c a t i o n t h a t the order a u t h o r i z e 

the a d d i t i o n of other leases and pools and — under c e r t a i n 

r e s t r i c t i o n s , without n o t i c e t o the e n t i r e universe of 

i n t e r e s t owners and the whole commingling o p e r a t i o n , only 

n o t i c e t o those t h a t are going — i n the lease or pool t h a t 

w i l l be added t o the commingling f a c i l i t y . 

Q. Okay. Now i n general terms — t h a t i s t o say, 

n o t i c e t o owners, an op p o r t u n i t y t o p r o t e s t , a d m i n i s t r a t i v e 

approval i f they don't p r o t e s t , o p p o r t u n i t y f o r a hearing 

i f they do — t h a t ' s b a s i c a l l y the same way the Rule 

c u r r e n t l y works, correct? 

A. Yes. 

Q. But there are some changes, and I want t o go 

through the s p e c i f i c changes — You've gone through them 

a l l , but j u s t t o p o i n t out t h a t they are changes. 

I n the f i r s t place, the present Rule uses the 

phrase " n o t i c e t o owners of the leases", and t h a t ' s 

somewhat ambiguous as t o what owners are in v o l v e d , and we 
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have s p e c i f i e d s p e c i f i c a l l y what i s a c t u a l l y the c u r r e n t 

p r a c t i c e , what OCD requires — t h a t i s , n o t i c e be t o a l l 

r o y a l t y owners, o v e r r i d i n g r o y a l t y owners as w e l l as 

working i n t e r e s t owners, r i g h t ? 

A. We attempted t o be very c l e a r on who should be 

given n o t i c e . 

Q. Now, the present Rule does not have any express 

p r o v i s i o n f o r n o t i c e by p u b l i c a t i o n where you have 

unlocatable owners. I t probably can be i n f e r r e d , but 

there's nothing i n the Rule t h a t says t h a t t h a t can be 

done? 

A. That's my understanding, yes. 

Q. Whereas the new Rule does provide f o r i t 

s p e c i f i c a l l y . 

Now, the — you mentioned t h i s p r o v i s i o n of the 

e f f e c t of the f i l i n g of a p r o t e s t . We've put i n a 

procedural p r o v i s i o n which i s covered i n subparagraph ( v i ) 

on page 7, which so f a r as I know i s unigue t o the OCD 

Rules, although i f the operators have t h e i r way those 

p r o v i s i o n s may become more common i n the f u t u r e , t h a t says 

i n e f f e c t t h a t i f someone f i l e s a p r o t e s t but they don't 

appear a t the hearing, or they appear a t the hearing and 

don't o f f e r any evidence, then the operator does not have 

t o present any evidence other than the a p p l i c a t i o n i t s e l f ; 

i s t h a t c o r r e c t ? 
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A. That's c o r r e c t . 

Q. Okay. Now why do we do tha t ? 

A. Well, I t h i n k i t ' s j u s t t o e l i m i n a t e people who 

p r o t e s t w i t h o u t a good reason, e l i m i n a t e the e f f e c t of t h a t 

k i n d of a p r o t e s t on delaying an a p p l i c a t i o n by u t i l i z i n g 

t he hearing process where the hearing process r e a l l y wasn't 

necessary. So I t h i n k i t i s j u s t t r y i n g t o make the 

process work e f f i c i e n t l y , when there i s a p r o t e s t t h a t i s 

not r e a l l y prosecuted i n such a way as t o communicate 

anything other than a slowdown, or attempt t o slow down the 

process of approval. 

Q. Now w i t h regard t o a d d i t i o n s , t h i s paragraph 

( v i i ) a t the bottom of page 7 and c o n t i n u i n g on page 8, you 

described t h a t i n general terms, but i t ' s a f a i r l y 

complicated concept, so I want t o go through i t i n a l i t t l e 

b i t more d e t a i l . 

F i r s t of a l l , how i t o r i g i n a t e d , and t h i s was a 

comment t h a t was made by Dugan Production Company and 

apparently something they were very concerned about. What 

they were saying as I understood i t was, We have a l o t of 

s i t u a t i o n s where we have commingled f a c i l i t i e s and we keep 

adding new w e l l s t o them, and i t costs a l o t of money t o 

have t o n o t i f y a l l the owners of the production commingled 

f a c i l i t y every time we add an a d d i t i o n a l w e l l . Now — So 

they s a i d , Well, why can't we j u s t n o t i f y the new people 
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that are being added on? 

I s t h a t a c o r r e c t d e s c r i p t i o n of the concern t h a t 

l e d t o t h i s Rule? 

A. Yes, i t i s . 

Q. Okay. But I expressed a concern t h a t the 

i n t e r e s t s of the e x i s t i n g owners i n the pr o d u c t i o n being 

commingled could be d i l u t e d and t h a t as a matter of due 

process they had a r i g h t t o have n o t i c e and an o p p o r t u n i t y 

f o r a hearing before they were subjected t o t h a t d i l u t i o n . 

And we attempted i n t h i s Rule t o address both those 

concerns, r i g h t ? 

A. Yes. 

Q. And as I take i t , the present Rule does not apply 

t o any e x i s t i n g orders, because they wouldn't have t h i s 

p r o v i s i o n i n them? 

A. I don't know i f there are orders out t h e r e t h a t 

don't provide f o r a d d i t i o n a l leases, but I don't t h i n k t h a t 

i t ' s i n the c u r r e n t Rules. 

Q. So g e n e r a l l y speaking, i f you want t o add 

a d d i t i o n a l leases where you have a c u r r e n t commingling 

order, i f you want t o add a d d i t i o n a l leases t o i t , you're 

going t o have t o give n o t i c e both t o the people t h a t are 

c u r r e n t l y being commingled and t o the new people? 

A. I would have t o speculate as t o t h a t ' s how the 

D i v i s i o n c u r r e n t l y processes those. Richard may know 
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b e t t e r . 

Q. Well, I'm not sure how they c u r r e n t l y process 

them, but I'm t a l k i n g about how the Rule reads, what would 

be under t h i s proposed Rule? That would be the e f f e c t . 

This 303.B.(4).(d) — B.(4) — I'm s o r r y , t h i s 303.B.(4) — 

MR. EZEANYIM: ( v i i ) 

Q. (By Mr. Brooks) — B . ( 4 ) . ( d ) . ( v i i ) would not 

apply unless the order i t s e l f had a p r o v i s i o n i n i t t h a t 

s p e c i f i c a l l y authorized a d d i t i o n s — 

A. That's c o r r e c t . 

Q. — f u r t h e r leases. But i f i t has such a 

p r o v i s i o n and the a d d i t i o n a l lease i s being added t o the 

f a c i l i t y under the terms t h a t are d e l i n e a t e d i n the order, 

then they would not have t o give n o t i c e t o those people who 

are on the stream t h a t ' s c u r r e n t l y being commingled under 

t h a t order, correct? 

A. I would guess they would have t o g i v e n o t i c e , 

whatever i s r e q u i r e d i n the order, when those leases are 

added, and whatever the order says. 

Q. But they wouldn't have t o give n o t i c e t o the 

people t h a t were involved i n the adoption of t h a t order, 

because they already had n o t i c e a t the time they got the 

order, and they could have objected t o having t h a t 

p r o v i s i o n f o r a d d i t i o n s put i n t h a t order i f they had 

wanted t o a t t h a t time? 
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A. Here again, you're asking me about the orders, 

Mr. Brooks, and I'm not aware of the orders t h a t a u t h o r i z e 

a d d i t i o n a l leases and pools t o be added t o commingling — 

Q. But such orders are authorized under t h i s — I'm 

t a l k i n g about i f you get an order t h a t ' s a u t h o r i z e d under 

subparagraph ( v i i ) and then subsequently come i n and want 

t o add t o t h a t order. 

A. I apologize, I thought you were asking me about 

e x i s t i n g commingling orders. 

Q. No, no. 

A. I f you're — 

Q. No. 

A. Okay, yes. Under t h i s proposal, f u t u r e 

commingling orders would authorize under c e r t a i n c o n d i t i o n s 

— i n other words, advance n o t i c e t o a l l the i n t e r e s t 

owners t h a t such a d d i t i o n a l a u t h o r i t y i s being requested, 

and then also t h a t the commingling i s w i t h i n the d e f i n e d 

parameters t h a t are o r i g i n a l l y granted i n t h a t order, then 

those leases and pools could be added w i t h n o t i c e only t o 

the i n t e r e s t owners on the new lease or the added lease or 

p o o l . 

Q. And i f those people t h a t -- when they f i r s t got 

t h a t order t h a t contained those p r o v i s i o n s f o r a d d i t i o n s , 

i f those people f e l t t h a t they d i d n ' t want t o be s u b j e c t t o 

f u r t h e r a d d i t i o n s , then they could o b j e c t a t t h a t time and 
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present their reasons for not wanting to be — to have that 

p r o v i s i o n i n the order? 

A. Correct. And I t h i n k the t h i n g t h a t p r o t e c t s 

them most of a l l i s the reguirement i n here t h a t i t must be 

w i t h i n the defined parameters of the Rule. For example — 

I mean, the defined parameters t h a t are already set out i n 

the order. 

For example, i f the commingling i n v o l v e s gas-well 

gas and — produced from m u l t i p l e w e l l s t h a t have dive r s e 

ownership and the operator has t h a t commingling a u t h o r i t y 

by v i r t u e of an order issued under t h i s Rule, and i t has 

t h a t a d d i t i o n a l — t h a t language t h a t allows f o r the 

a d d i t i o n of pools and leases, and he wanted t o subsequently 

propose t o add o i l w e l l s t o t h a t commingling o p e r a t i o n , 

t h a t would be outside the defined parameters because t h a t ' s 

a d i f f e r e n t s i t u a t i o n , t h a t ' s a d i f f e r e n t g u a l i t y of 

production. 

Or i f he wanted t o use a d i f f e r e n t a l l o c a t i o n 

method f o r t h a t production from the added lease, t h a t would 

be outside of the defined parameters. 

So as long as i t i s w i t h i n what i s described i n 

the order i n terms of a l l o c a t i o n and the c o n d i t i o n s under 

which the commingling w i l l occur, then the order would 

a l l o w t h a t lease t o be added w i t h n o t i c e only t o those 

p a r t i e s owning an i n t e r e s t i n production i n the new lease. 
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Q. Very good. Now, before I go on t o subsection C 

and D, I want t o c a l l your a t t e n t i o n t o one other t e c h n i c a l 

p r o v i s i o n t h a t ' s i n t h i s Rule, and t h i s i s back on page 1 

i n subsection — or i n paragraph A.(3). The l a s t sentence 

i s a savings clause t h a t preserves, i n e f f e c t , a l l e x i s t i n g 

surface commingling orders? 

A. Yes, i t e s s e n t i a l l y grandfathers a l l e x i s t i n g 

surface commingling orders t h a t have been issued before. 

Q. And t h a t was put i n there t o make c l e a r t h a t even 

though we're adopting a new Rule and the new Rule p r o h i b i t s 

surface commingling without an exception, t h a t we're not 

attempting t o repeal the e x i s t i n g orders t h a t are i n force? 

A. Yes, t h a t ' s the i n t e n t . 

Q. Okay. Now, on page 8 of the d r a f t we next r e f e r 

t o subsection C, which i s downhole commingling, and t h a t 

subsection i s t o be unchanged, correct? 

A. Correct. 

Q. We won't deal w i t h t h a t i n t h i s proceeding. 

Now we go t o subsection D which deals w i t h o f f -

lease storage and measurement. Now, t h i s can be a very 

confusing concept, so could you e x p l a i n what o f f - l e a s e 

storage and measurement — what t h a t ' s a l l about? 

A. Well, the basic r e g u l a t o r y requirement i s t h a t 

the production must be measured i n a f a c i l i t y on the lease 

from which i t ' s produced before i t leaves the lease. 
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Q. And t h a t ' s t r u e even i f i t ' s not commingled, 

r i g h t ? 

A. Correct. And t h i s e n t i r e p r o v i s i o n covers 

none omra ing l e d production. Commingling has nothing t o do 

w i t h t h i s p roduction, whether you're o f f - l e a s e storage or 

o f f - l e a s e measurement. 

But t h i s j u s t covers s i t u a t i o n s where an 

ap p l i c a n t or operator desires t o measure t h a t p r o d u c t i o n 

and separate i t and store i t a t a f a c i l i t y t h a t i s not on 

the lease on which i t i s produced, and my understanding i s , 

t h i s a u t h o r i t y i s q u i t e r a r e . 

MR. BROOKS: Yes, l e t me t u r n , i f I may, w i t h the 

Commission's indulgence, t o Mr. Ezeanyim t o comment on 

t h a t . 

Mr. Ezeanyim, i n p r a c t i c e does the D i v i s i o n o f t e n 

r e c e i v e requests f o r o f f - l e a s e storage and maintenance t h a t 

do not also i n v o l v e surface commingling? 

MR. EZEANYIM: We do not. Very r a r e l y do we 

receive those. Most of the a p p l i c a t i o n s we r e c e i v e , we 

have one form of surface commingling i n v o l v e d w i t h i t , and 

no matter when we get t h a t , then t h a t surface commingling 

takes precedence, l i k e I said i n my p r e s e n t a t i o n , over o f f -

lease storage, o f f - l e a s e measurements. 

Q. (By Mr. Brooks) Okay. But because t h i s i s 

provided i n the present Rule and we're not i n t e n d i n g t o 
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make substantive changes, we kept t h i s p r o v i s i o n i n here, 

c o r r e c t ? Where we can authorize o f f - l e a s e storage and 

maintenance wi t h o u t surface commingling? 

A. (By Mr. Foppiano) Correct. 

Q. Now, b a s i c a l l y i t ' s unchanged from the e x i s t i n g 

Rule, r i g h t ? 

A. That's my understanding. There's not much 

change. 

Q. But there are a few diff e r e n c e s ? 

A. Yes. 

Q. And one of the d i f f e r e n c e s i s t h a t i n t h i s case 

we r e q u i r e n o t i c e only t o the working i n t e r e s t owners, 

r i g h t ? 

A. Correct. 

Q. Once again, the e x i s t i n g n o t i c e p r o v i s i o n says 

owners of the lease, which i s ambiguous, i n my mind a t 

l e a s t , whether i t means working i n t e r e s t owners or whether 

i t means a d d i t i o n a l owners. But we f e l t l i k e the n o t i c e t o 

the more numerous p a r t i e s t h a t are o f t e n i n v o l v e d i n 

r o y a l t i e s and o v e r r i d i n g r o y a l t i e s , were not — the cost 

was not j u s t i f i e d where there's not been any commingling, 

cor r e c t ? 

A. Correct. 

Q. Okay. 

A. I n a d d i t i o n t o t h a t , the e x i s t i n g Rule r e q u i r e s 
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n o t i c e t o the purchaser, and t h a t ' s been e l i m i n a t e d . 

Q. Right, i t requires consent of the purchaser — 

A. Correct. 

Q. — does i t not? And t h a t ' s also — t h a t 

p r o v i s i o n i s being eli m i n a t e d . We couldn't f i g u r e out f o r 

sure why t h a t p r o v i s i o n was i n t h e r e , r i g h t ? 

A. (Shakes head) 

Q. Okay. Now we are r e p e a l i n g Rules 309.B and 309.C 

because those Rules cover the subject matter t h a t i s now 

addressed i n the proposed amendments t o Rule 303, c o r r e c t ? 

A. Correct. 

Q. But 309.A, what i s p r e s e n t l y Rule 309.A, deals 

w i t h another subject matter t h a t i s not addressed i n the 

proposed amendments, r i g h t ? 

A. Correct. 

Q. And what i s t h a t subject matter? 

A. That i s the a u t h o r i z a t i o n t o u t i l i z e lease 

automatic custody t r a n s f e r equipment. 

Q. And pr e s e n t l y t h a t Rule i s e n t i t l e d Common Tank 

B a t t e r i e s , Automatic Custody Transfer Equipment, r i g h t ? 

A. Yes. 

Q. And we propose t o — since we're d e l e t i n g 

e v e r y t h i n g i n 309 t h a t doesn't deal w i t h automatic custody 

and t r a n s f e r equipment, we're proposing t o change the t i t l e 

of 309 t o simply automatic custody t r a n s f e r equipment? 
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A. Yes. 

Q. Now we also made a m o d i f i c a t i o n of the i n i t i a l 

sentence, or i n i t i a l paragraph, of Rule 3 09, c o r r e c t ? 

A. Correct. 

Q. And i n doing so we made one substantive change, 

and t h a t was t h a t the e x i s t i n g Rule 309.A provided t h a t 

common tank b a t t e r i e s could not ser v i c e more than 16 

p r o r a t i o n u n i t s ? 

A. That's c o r r e c t , yes. 

Q. And we're t a k i n g t h a t p r o v i s i o n out so t h a t 

there's not a l i m i t a t i o n on how many p r o r a t i o n u n i t s the 

D i v i s i o n can approve, r i g h t ? 

A. Yes, we d i d t h a t t o avoid any p o t e n t i a l c o n f l i c t 

w i t h Rule 3 03, as proposed. 

Q. Plus i n the present s t a t e of the a r t and the 

i n d u s t r y , i s there any r e a l reason why you should l i m i t a 

common tank b a t t e r y t o 16 p r o r a t i o n u n i t s ? 

A. I'm unaware of any. 

Q. Very good. I s there anything you would l i k e t o 

add, Mr. Foppiano, since we've been through the e n t i r e 

Rule? 

A. Nothing other than my thanks t o a l l the members 

of the work group t h a t slugged through t h i s process f o r 

over two years t o a r r i v e a t what I t h i n k i s a very good 

product, a very s i m p l i f i e d and a very c l e a r r u l e proposal, 
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and my hat's o f f t o them. There were a l o t of people t h a t 

worked very hard t o get where we are today, i n c l u d i n g 

y o u r s e l f , Mr. Brooks. 

MR. BROOKS: Well, thank you. We would l i k e t o 

add our a p p r e c i a t i o n t o you, and of course t o a l l of the 

i n d u s t r y members t h a t c o n t r i b u t e d t o t h i s process. 

I s there anything you would l i k e t o add, Mr. 

Ezeanyim? 

MR. EZEANYIM: Nothing except t o thank Rick and 

the work group members t h a t helped make t h i s a r e a l i t y 

today. 

MR. BROOKS: Very good. Now, I do not know what 

the Commission's pleasure i n t h i s would be. I f we were i n 

co u r t I would tender i n evidence E x h i b i t s 1 and 2 and o f f e r 

E x h i b i t s — 1 and 3 and o f f e r E x h i b i t s Numbers 2 and 4 as 

demonstrative aids, since they're r e a l l y my work product, 

mine and Mr. Ezeanyim's, and they're not r e a l l y 

e v i d e n t i a r y ; they j u s t e x p l a i n what the other e x h i b i t s are 

about. But I w i l l defer t o the Commission's pleasure i n 

how we s t a t e the o f f e r and the acceptance of these 

e x h i b i t s . 

CHAIRMAN WROTENBERY: I t h i n k under the 

circumstances i t would probably be easiest j u s t t o admit 

a l l f o u r e x h i b i t s — 

MR. BROOKS: Very good, then I — 
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CHAIRMAN WROTENBERY: — as evidence. 

MR. BROOKS: — w i l l tender E x h i b i t s 1 through 4. 

CHAIRMAN WROTENBERY: And they're admitted. 

MR. BROOKS: Mr. Carr d i d n ' t o b j e c t . 

MR. CARR: No o b j e c t i o n . 

CHAIRMAN WROTENBERY: Mr. Carr d i d n ' t even enter 

an appearance, so I don't know i f he can o b j e c t . 

(Laughter) 

MR. BROOKS: He has no standing. 

MR. CARR: Think about i t . 

CHAIRMAN WROTENBERY: A c t u a l l y — 

MR. BROOKS: Very good, I w i l l pass my witnesses. 

CHAIRMAN WROTENBERY: Okay, Commissioner Bailey? 

COMMISSIONER BAILEY: I have a statement t o make. 

I n general, I believe everyone i s aware of the 

f a c t t h a t a t the Land O f f i c e we have always supported 

s t r e a m l i n i n g processes, opening up communication, enhancing 

communication w i t h operators, the i n d u s t r y , and enjoying 

inter-agency cooperation i n a l l of our r e g u l a t i o n s 

concerning the o i l and gas i n d u s t r y . 

I am dismayed today t o hear the o p i n i o n t h a t t h a t 

inter-agency cooperation t h a t we've had i s a d i v i s i v e 

misapprehension of enforcing each other's r u l e s . I t ' s my 

opi n i o n t h a t t h a t i s f a r from what the e f f e c t s have been. 

At the s t a f f l e v e l and a t the upper management 
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l e v e l s we have always had good communication between the 

OCD and the Land O f f i c e . And i n f a c t , even i n u n i t 

approvals, our approval a t the Land O f f i c e i s contingent 

upon approval of the OCD and the BLM f o r a l l u n i t s t h a t are 

approved. 

I would suggest t h a t t h a t be the process between 

the two agencies f o r approval of commingling — e i t h e r 

surface, downhole, o f f - l e a s e , whatever — because I would 

hate t o see a r u l e put i n t o e f f e c t where an operator i s 

thrown i n t o the p o s i t i o n of having approval from one agency 

and disapproval from another agency over t h i s type of 

a p p l i c a t i o n , and i t i s very apparent t h a t more of those 

o p p o r t u n i t i e s are going t o a r i s e f o r c o n f l i c t i n g approvals. 

That i s why I support many of these p r o v i s i o n s f o r 

s t r e a m l i n i n g and making t h i s more of an e f f i c i e n t process. 

But I cannot support any p a r t of t h i s Rule t h a t 

destroys the communication and the cooperation between the 

agencies. 

That's a l l I have t o say on t h a t . 

CHAIRMAN WROTENBERY: Thank you. Let me j u s t ask 

a couple of follow-up questions, and I don't know who best 

can answer these. But f i r s t of a l l , I was a l i t t l e b i t 

s u r p r i s e d t o see t h a t there wasn't a r e p r e s e n t a t i v e from 

the Land O f f i c e on the work group. Can somebody e x p l a i n 

how t h a t happened, because — 
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MR. BROOKS: Well, I don't — 

CHAIRMAN WROTENBERY: — h i s t o r i c a l l y we have had 

Land — 

MR. BROOKS: I don't r e a l l y know who — 

CHAIRMAN WROTENBERY: — O f f i c e r e p r e s e n t a t i o n , I 

be l i e v e — 

MR. BROOKS: I'm sorry. 

CHAIRMAN WROTENBERY: — i n these kinds of 

discussions, but — 

MR. BROOKS: Neither Mr. Ezeanyim nor I was 

employed by the D i v i s i o n when the work group was 

assembled — 

CHAIRMAN WROTENBERY: Uh-huh. 

MR. BROOKS: — so... Mr. Ezeanyim? 

MR. EZEANYIM: Yeah, and when we came on board I 

had a l i s t t h a t was supplied t o me t h a t — the work group 

s t a r t e d on t h i s . So I began on t h a t work group and even 

acquired more from the i n d u s t r y , people who want t o — But 

I d i d n ' t know i n i t i a l l y why SLO wasn't included i n the 

o r i g i n a l work group. 

CHAIRMAN WROTENBERY: Okay. Did we send copies 

of the proposal t o the Land Office? 

MR. EZEANYIM: No, we sent i t t o a l l — the only 

people we sent i t — The proposal of t h i s Rule? 

CHAIRMAN WROTENBERY: Uh-huh. 
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MR. EZEANYIM: No, we d i d n ' t . 

CHAIRMAN WROTENBERY: Have we had any feedback 

from the Land O f f i c e t h a t — 

MR. EZEANYIM: No, we d i d n ' t have any feedback. 

CHAIRMAN WROTENBERY: Okay. I b e l i e v e the way 

the Rule was published, we would have r e q u i r e d n o t i c e of 

these a p p l i c a t i o n s t o the Land O f f i c e . Did i t say anything 

about the OCD approval being — 

MR. EZEANYIM: Yes. 

CHAIRMAN WROTENBERY: — contingent upon the Land 

O f f i c e and BLM approval? 

MR. BROOKS: I t d i d i n one place, and — I n f a c t , 

when I was d r a f t i n g I intended t h a t t o be the case, 

although I t h i n k I d i d not get i t i n , i n both places where 

i t should have been provided. 

But our i n t e n t i o n a t the time we d r a f t e d t h a t 

d r a f t was t h a t our approval should be contingent — t h a t we 

would not nec e s s a r i l y postpone our approval process, as the 

present Rule contemplates, u n t i l they had approved, but 

t h a t our approval would be contingent on t h e i r s and t h a t 

our approval would not be e f f e c t i v e unless and u n t i l t h e i r 

approval was also given. 

I t h i n k the contrary view t h a t was expressed t h i s 

morning t h a t i s i n the present d r a f t was a r e s u l t of 

changes made yesterday. 
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MR. EZEANYIM: That's r i g h t . 

CHAIRMAN WROTENBERY: And could you repeat again 

the j u s t i f i c a t i o n f o r t h a t change t h a t was made yesterday? 

MR. FOPPIANO: I t h i n k i t was r e a l l y j u s t a 

r e c o g n i t i o n t h a t whatever approvals the operator needed t o 

get f o r the commingling operation, be i t BLM, SLO, OCD, 

t h a t he would have t o get those. And regardless of whether 

the OCD approved i t , i f the State Land O f f i c e had an 

i n t e r e s t i n i t and the State Land O f f i c e d i d n ' t approve i t , 

then h i s commingling operation wasn't approved. 

So i t was r e a l l y — I t wasn't an attempt t o 

a f f e c t any d i f f e r e n c e of the approvals t h a t are given, or 

— I t was an attempt t o come up w i t h a more streamlined 

process t h a t a f f e c t e d the same t h i n g , which i s , a l l t h r e e 

agencies, i f they had an i n t e r e s t , approved the commingling 

op e r a t i o n . 

But I'm s e n s i t i v e t o what Commissioner B a i l e y i s 

r e f e r r i n g t o . I t h i n k i t was r e a l l y j u s t a — you know, 

ther e was a perception t h a t i f the OCD's approval was 

contingent upon State Land O f f i c e and BLM approval, then 

before the operator would be able t o commence the 

commingling operation, he would then have t o get something 

from the BLM/State Land O f f i c e i n w r i t i n g and then 

communicate t h a t t o the OCD, which would then, you know, 

s u f f i c e f o r t h a t consent before there was an a c t u a l — 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

82 

maybe an order issued or an approval of a C-103 or 

something l i k e t h a t . 

So i t was r e a l l y j u s t an attempt t o streamline 

the process and not circumvent any reviews or whatever, 

but... 

And the same was t r u e w i t h the BLM. The BLM was 

i n i t i a l l y i n v o l v ed i n the work-group process, and I t h i n k 

they dropped out l a t e r on because they -- What they wanted 

i n the Rule, as I understand i t from the work-group 

members, they b a s i c a l l y wanted t h e i r Rule c o d i f i e d i n t o the 

Rule 303. 

And since we couldn't get there and we d i d n ' t 

want t o c o d i f y f e d e r a l requirements i n every s i t u a t i o n , 

b a s i c a l l y came up w i t h a r u l e t h a t s a t i s f i e d the OCD's 

requirements f o r process and ov e r s i g h t . And then i f you 

needed BLM approval f o r your commingling o p e r a t i o n , i t was 

presumed t h a t you would have t o give the n o t i c e , they would 

have t o issue t h a t approval regardless of what the OCD d i d . 

So I t h i n k i t was a last-minute idea t o — what 

we thought was a s t r e a m l i n i n g , p a r t i c u l a r l y i n the 

s i t u a t i o n of i d e n t i c a l ownership, t h a t maybe we stepped a 

l i t t l e too f a r out there and pushed the envelope. 

MR. BROOKS: Yeah, I — 

MR. EZEANYIM: I t ' s — 

MR. BROOKS: Go ahead, Mr. Ezeanyim. 
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MR. EZEANYIM: Excuse me. I t ' s not t h a t we d i d 

t h a t , and I don't t h i n k i t ' s — I n any case i t ' s not our 

i n t e n t i o n , Commissioner Bailey, t o exclude the SLO or 

anybody. 

F i r s t of a l l , I t a l k e d t o somebody i n BLM. Of 

course I d i d n ' t t a l k t o anybody i n SLO, because I t h i n k we 

have been working together. Everything we do, we t h i n k we 

are doing w i t h SLO. But BLM, I t a l k e d t o somebody i n BLM. 

He sa i d yes, i f we approve something the operator i s not 

going t o do anything u n t i l they approve i t . 

So t h a t ' s why we d i d n ' t want t o make our approval 

contingent — That's why we made our approval contingent on 

BLM or i f , f o r t h a t matter, SLO approval, any way you 

approve surface commingling or these k i n d of t h i n g s , so 

t h a t even i f we approve i t , the operator would not do 

anything u n t i l they get those approvals from BLM, or from 

SLO f o r t h a t matter. 

We are not t r y i n g t o excommunicate SLO from our 

process, we are t r y i n g t o make sure t h a t i f you have, f o r 

example, the process — unless you want t o dedicate i t t o 

us, we could do t h a t . But I t h i n k you have a process as a 

r o y a l t y i n t e r e s t owner, how you approve most of these 

t h i n g s before even they commingle or do any — f o r t h a t 

matter, any work on the — as a r o y a l t y owner. 

So i t wasn't our i n t e n t i o n i n developing t h i s 
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Rule t o exclude or not work w i t h SLO or, f o r t h a t matter, 

BLM. 

BLM, I t h i n k — even though the worker — I t h i n k 

he l e f t , and they couldn't come t o the meeting, but they 

t o l d me when I t a l k e d t o them, This i s what we're doing, we 

are t r y i n g t o make our approval contingent on you, the BLM, 

approving t h i s . Well, they say, yeah, we have t o do t h a t . 

We have t o do i t because we also have t o approve i f the 

w e l l i s on some BLM land, f e d e r a l land, they have t o 

approve i t too. 

So t h a t ' s why we d i d t h a t . 

CHAIRMAN WROTENBERY: Thank you, Mr. Ezeanyim. 

Mr. Brooks, Mr. Foppiano had i n d i c a t e d t h a t t h e r e 

was some concern t h a t i f we included language i n the OCD 

commingling orders t h a t i n d i c a t e d t h a t the approval was 

contingent upon BLM and SLO approval, t h a t t h a t would 

r e q u i r e some a d d i t i o n a l c o o r d i n a t i o n by the operator w i t h 

OCD t o submit — 

MR. BROOKS: Yeah. 

CHAIRMAN WROTENBERY: — some k i n d of 

v e r i f i c a t i o n t h a t t h a t approval had been obtained. I s t h a t 

r e a l l y the way those contingency p r o v i s i o n s operate? 

Because we — 

MR. BROOKS: That was not the way I understood i t 

when I wrote i t . Now, there may have been some such 
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concern. 

I t would seem t o me, though, t h a t we could put 

i n , very e a s i l y put i n a c o n d i t i o n a l p r o v i s i o n t h a t would 

not i n v o l v e any a d d i t i o n a l a d m i n i s t r a t i v e burden. I t would 

simply say t h a t our approval, even though given, i s not 

e f f e c t i v e unless and u n t i l — I t h i n k t h a t would be an easy 

change t o make i n the present d r a f t . 

CHAIRMAN WROTENBERY: Sounds l i k e maybe t h a t 

would address everybody's concerns. 

MR. BROOKS: I t ' s coming back t o me how t h i s 

arose now, because we were going over the d r a f t yesterday 

i n order t o t r y t o e l i m i n a t e e r r o r s . And one of the e r r o r s 

t h a t e x i s t e d was t h a t the published d r a f t had such a 

p r o v i s i o n w i t h regard t o the i d e n t i c a l ownership procedure, 

but i t d i d not have a corresponding p r o v i s i o n w i t h regard 

t o the diverse ownership procedure. 

CHAIRMAN WROTENBERY: Okay. 

MR. BROOKS: And instead of p u t t i n g t h a t 

p r o v i s i o n i n the diverse ownership procedure, we took i t 

out of the i d e n t i c a l ownership procedure. 

CHAIRMAN WROTENBERY: Okay. 

MR. BROOKS: Okay? 

CHAIRMAN WROTENBERY: Okay. I t h i n k what we can 

do, then, i s put back i n some clause t h a t c o n d i t i o n s the — 

MR. BROOKS: Yeah, I t h i n k there may have been 
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some concern t h a t i t would r e q u i r e an a d d i t i o n a l 

a d m i n i s t r a t i v e burden, but I don't r e a l l y see any 

p a r t i c u l a r reason why i t should r e q u i r e an a d d i t i o n a l 

a d m i n i s t r a t i v e burden. 

CHAIRMAN WROTENBERY: Okay. 

MR. FOPPIANO: I ' l l j u s t o f f e r t h a t t h e r e was i n 

the e x i s t i n g Rule some inconsistency on the BLM and SLO 

no t i c e requirement. 

MR. BROOKS: Well, t h a t ' s what I was j u s t saying. 

I thought there was an e r r o r i n the way the previous d r a f t 

was d r a f t e d , t h a t we put i t i n one place and not i n the 

other, and I t h i n k we were a l l agreed t h a t i t e i t h e r should 

be i n both places or i t should be out both places? 

MR. FOPPIANO: Yeah, I was t a l k i n g about the 

e x i s t i n g Rule. 

MR. BROOKS: Yeah — Oh, okay, you were t a l k i n g 

about the e x i s t i n g Rule — 

MR. FOPPIANO: Yeah. 

MR. BROOKS: — not the f i l e d d r a f t ? 

MR. FOPPIANO: Exactly. 

MR. BROOKS: Okay. 

CHAIRMAN WROTENBERY: Okay. Commissioner Bai l e y , 

do you b e l i e v e t h a t your s t a f f needs some a d d i t i o n a l time 

t o review t h i s proposed amendment? 

COMMISSIONER BAILEY: I would l i k e t o see a 
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r e v i s e d d r a f t t h a t includes the language t h a t Mr. Brooks — 

and then I could give i t t o my s t a f f t o look a t . 

CHAIRMAN WROTENBERY: Okay. 

COMMISSIONER BAILEY: — because th e r e are other 

areas w i t h i n t h i s d r a f t order t h a t I t h i n k m e r i t 

c o n s i d e r a t i o n by OCD and by us. 

CHAIRMAN WROTENBERY: Okay. Okay, w e l l , we can 

do t h a t . 

MR. BROOKS: C e r t a i n l y . 

CHAIRMAN WROTENBERY: Any other questions? 

COMMISSIONER BAILEY: No, t h a t ' s a l l I had. 

Thank you. 

CHAIRMAN WROTENBERY: Did you have any questions? 

COMMISSIONER LEE: I'm t h i n k i n g about i t . 

CHAIRMAN WROTENBERY: Oh, Steve, go ahead. 

MR. ROSS: I f you're ready f o r me. I have some 

t e c h n i c a l questions. 

MR. BROOKS: Okay. 

MR. ROSS: On page 7 — 

MR. BROOKS: You're t a l k i n g about the d r a f t 

Rule — 

MR. ROSS: The d r a f t r u l e , yeah. And I t h i n k 

i t ' s B . ( 4 ) . ( d ) . ( v i i ) i n the d r a f t — 

MR. BROOKS: That's B . ( 4 ) . ( d ) . ( v i i ) , okay. 

MR. ROSS: ( v i ) , E f f e c t of Pro t e s t . 
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MR. BROOKS: Okay, ( v i ) . 

MR. ROSS: This i s the p r o v i s i o n t h a t was 

discussed a l i t t l e e a r l i e r t h a t provides t h a t i f someone 

f i l i n g a p r o t e s t i n one of these a p p l i c a t i o n s doesn't 

appear a t the hearing, t h a t the a p p l i c a t i o n can be granted 

by the Hearing O f f i c e r w i thout any k i n d of an a d d i t i o n a l 

e v i d e n t i a r y p r e s e n t a t i o n . 

MR. BROOKS: Correct. 

MR. ROSS: And I don't know who t o look a t 

because I don't know who's going t o answer t h i s question. 

MR. BROOKS: Well, since i t ' s a l e g a l question I 

imagine i t ' s more l i k e l y t o be me, but go ahead. 

MR. ROSS: I have a l i t t l e concern about t h i s 

type of p r o v i s i o n , were i t t o apply t o a Commission 

hearing, because on appeal you'd need more than — i n most 

cases, than would be supplied along w i t h the A p p l i c a t i o n . 

MR. BROOKS: I hadn't thought about t h a t , but 

yeah, I can see t h a t i f i t i s applied i n the context — i f 

t h i s p r o t e s t e r comes i n and then the Hearing O f f i c e r grants 

the a p p l i c a t i o n and then the p r o t e s t e r de novo 1s t o the 

Commission, i f t h i s were invoked a t the Commission l e v e l i t 

arguably would be a v i o l a t i o n of the s t a t u t e which gives 

them a r i g h t t o a de novo hearing before the Commission. 

So I can c e r t a i n l y see t h a t argument, and the r e 

probably needs t o be some q u a l i f i c a t i o n put i n t h e r e f o r 
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that reason. 

MR. ROSS: Well, and I t h i n k the p r o v i s i o n t h a t 

excuses the a p p l i c a n t from presenting evidence a t a 

Commission Hearing might be subject t o a t t a c k on appeal as 

l a c k i n g s u b s t a n t i a l evidence or having some s o r t of a 

problem w i t h the l e g a l r e s i d u a l r u l e or something l i k e 

t h a t . 

MR. BROOKS: Yeah, I can see t h a t could also be 

an argument. I t h i n k i t would probably be best t h a t t h i s 

j u s t simply not apply i n the event of a de novo a p p l i c a t i o n 

t o the Commission. 

MR. ROSS: Okay. 

CHAIRMAN WROTENBERY: I had a question on t h a t 

p a r t i c u l a r p r o v i s i o n too. As I read t h i s language, i t ' s a 

l i t t l e b i t d i f f e r e n t than the procedure t h a t we use on 

occasion where we issue a no t i c e i n d i c a t i n g t h a t w e ' l l take 

a case under advisement i f --

MR. BROOKS: I n the absence of o b j e c t i o n — 

CHAIRMAN WROTENBERY: — nobody shows up t o 

obj e c t . 

MR. BROOKS: — c o r r e c t . 

CHAIRMAN WROTENBERY: Right. 

MR. BROOKS: I t i s d i f f e r e n t from t h a t . 

CHAIRMAN WROTENBERY: Because i n t h a t case, I 

t h i n k we take i t under advisement based on the a p p l i c a t i o n 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

90 

submitted — 

MR. BROOKS: Correct. 

CHAIRMAN WROTENBERY: — i f nobody appears i n 

op p o s i t i o n . 

MR. BROOKS: Right. 

CHAIRMAN WROTENBERY: This would i n d i c a t e t h a t 

even i f somebody appeared i n o p p o s i t i o n , i f they d i d n ' t 

have t h e i r own witnesses and t h e i r — 

MR. BROOKS: I f they d i d n ' t o f f e r any evidence — 

CHAIRMAN WROTENBERY: — own evidence, then they 

wouldn't even have the o p p o r t u n i t y t o cross-examine the 

ap p l i c a n t ' s witnesses. And I'm wondering i f — Because I 

do b e l i e v e t h a t happens f r e q u e n t l y , t h a t — 

MR. BROOKS: I t happens — 

CHAIRMAN WROTENBERY: — an opposing p a r t y or a 

concerned p a r t y w i l l appear and a t l e a s t cross-examine the 

ap p l i c a n t ' s witness — 

MR. BROOKS: Yes, I would say — 

CHAIRMAN WROTENBERY: — or witnesses. 

MR. BROOKS: — i t happens o c c a s i o n a l l y . 

CHAIRMAN WROTENBERY: Okay. 

MR. BROOKS: I t happens probably most f r e q u e n t l y 

i n compulsory-pooling cases — 

CHAIRMAN WROTENBERY: Okay. 

MR. BROOKS: — i n my experience. 
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CHAIRMAN WROTENBERY: I s there a reason t o 

preclude t h a t o p p o r t u n i t y i n the surface commingling cases? 

MR. BROOKS: I guess the concern i s , of the 

people who advocated t h i s p r o v i s i o n , t h a t t h a t f o r c e s the 

ap p l i c a n t t o put on t h e i r case, whereas i f t h a t were not — 

i f t h a t p r o v i s i o n — under t h i s p r o v i s i o n , i f the p r o t e s t e r 

d i d not o f f e r any evidence, the a p p l i c a n t could simply r e s t 

on t h e i r a p p l i c a t i o n and wouldn't have t o o f f e r any 

witnesses. I guess t h a t ' s the j u s t i f i c a t i o n t h a t would be 

o f f e r e d i n support of i t . 

Now, whether t h i s due-process problem — and w i t h 

t h a t , t h e r e may be. I can't say ab s o l u t e l y there's not. 

MR. FOPPIANO: I f the language t h e r e , "present 

evidence", was eli m i n a t e d and i t j u s t addressed i f the 

p r o t e s t i n g p a r t y d i d n ' t show up a t a hearing — 

MR. BROOKS: Well, I t h i n k t h a t — c l e a r l y , t h a t 

would not be a due-process problem w i t h t h a t p r o v i s i o n . 

Now, I can see t h a t — Part of due process i s the r i g h t of 

cross-examination, so I can see t h a t i f we would permit the 

A p p l i c a t i o n , which e s s e n t i a l l y i s hearsay, t o stand as 

evidence t h a t the person came a t the hearing and s a i d , I 

want t o cross-examine the witnesses who are supporting t h i s 

a p p l i c a t i o n , I can see t h a t a due-process argument would — 

a c e r t a i n l y n o n - f r i v o l o u s due-process argument could be 

made i n t h a t case. 
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CHAIRMAN WROTENBERY: Okay, thank you. 

Go ahead, Steve. 

MR. ROSS: Okay, and my next t e c h n i c a l question 

p e r t a i n s t o the very next paragraph, the a d d i t i o n s . 

MR. BROOKS: Yes. 

MR. ROSS: I s there going t o be evidence 

presented along w i t h the a p p l i c a t i o n t h a t supports the 

ad d i t i o n s a t the time of the o r i g i n a l a p p l i c a t i o n ? I s t h a t 

the idea? 

MR. BROOKS: I t h i n k there would have t o be, 

because the p r o v i s i o n f o r a d d i t i o n s i s a p a r t of what — i t 

must be sought i n the a p p l i c a t i o n and provided i n the 

order, and normally when you seek something i n an 

a p p l i c a t i o n and ask the D i v i s i o n t o include i t i n an order, 

there's a presumption t h a t you have t o present some 

evidence supporting what you want. 

MR. ROSS: So you have a plan t h a t might include 

subsequent expansions of your gathering system or whatever 

i t i s — 

MR. BROOKS: Correct. 

MR. ROSS: — t h a t you can see a t t h i s p o i n t 

you've j u s t presented. 

Now, what i f somebody p r o t e s t s t h a t i n i t i a l 

a p p l i c a t i o n and a hearing i s held and then an order i s 

subsequently entered? This seems t o say t h a t once the 
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operator comes i n and says, I ' d l i k e t o do t h i s now — 

MR. BROOKS: Yeah. 

MR. ROSS: — I'd l i k e t o add these s e c t i o n s , 

t h a t the f o l k s who protested and brought i t t o hearing 

wouldn't be e n t i t l e d t o n o t i c e . 

MR. BROOKS: I would assume t h a t would be t r u e 

the way I t h i n k i t ' s contemplated t o work, because the 

p r o t e s t e r gets t h e i r o p p o r t u n i t y t o p r o t e s t t h a t p r o v i s i o n 

f o r a d d i t i o n s a t the time t h a t the i n i t i a l order i s 

entered. 

And of course i f t h a t i n i t i a l order i s entered 

over t h e i r p r o t e s t , then they have the r i g h t t o take i t t o 

the Commission a t t h a t time and t o appeal i f the Commission 

a f f i r m s i t . 

And i f they have l o s t , and the p r o v i s i o n f o r 

a d d i t i o n s i s put i n over t h e i r o b j e c t i o n and e i t h e r they 

don't appeal or they don't p r e v a i l on appeal, then they 

would not be e n t i t l e d t o another b i t e a t the apple, so t o 

speak, when the a d d i t i o n i s a c t u a l l y requested. 

MR. ROSS: Okay, so I read t h a t r i g h t ? 

MR. BROOKS: Yes, you d i d , s i r . 

MR. ROSS: Another — and I apologize f o r 

b r i n g i n g a l l these t h i n g s up now, I've been so busy I 

d i d n ' t have a chance t o look a t t h i s before. 

MR. BROOKS: Oh, no problem. 
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MR. ROSS: E x h i b i t — I t h i n k i t ' s E x h i b i t B i s 

the new form? 

MR. BROOKS: E x h i b i t 3. 

MR. ROSS: Oh, E x h i b i t 3. I s n ' t t h i s going t o 

r e q u i r e a m o d i f i c a t i o n t o Rule 1107? 

MR. BROOKS: Probably. 

MR. EZEANYIM: 1107? 

MR. BROOKS: Yeah, the forms p o r t i o n of the — 

MR. ROSS: Forms p o r t i o n of t h i s . 

MR. BROOKS: Yes, I beli e v e t h a t — i t probably 

w i l l . I b e l i e v e t h a t i t w i l l . 

MR. ROSS: Okay. We're going t o do t h a t 

subsequently. I don't t h i n k we can do i t i n t h i s 

proceeding, because we haven't — 

MR. BROOKS: We d i d n ' t n o t i c e i t , yes. That's my 

mistake. But now t h a t you mention i t , I t h i n k you're 

probably r i g h t . 

CHAIRMAN WROTENBERY: What would be the nature of 

the r e v i s i o n ? 

MR. ROSS: Well, the 1100 se r i e s of Rules 

describe the forms. 

CHAIRMAN WROTENBERY: Uh-huh. 

MR. ROSS: They ki n d of m i r r o r the p r o v i s i o n s i n 

other p a r t s of the Rule t h a t r e q u i r e you t o submit an 

a p p l i c a t i o n or something, and then 1107 describes the 
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a p p l i c a t i o n , and i n some cases — 

CHAIRMAN WROTENBERY: I s t h i s a new — I was 

t h i n k i n g of t h i s as a r e v i s i o n of an e x i s t i n g form, but i s 

t h i s a new form? 

MR. EZEANYIM: I t ' s a new form. 

CHAIRMAN WROTENBERY: Brand-new form? 

MR. EZEANYIM: I t ' s a brand-new form, yes. 

CHAIRMAN WROTENBERY: Okay. 

MR. ROSS: So we may need t o take care of t h a t 

too — 

CHAIRMAN WROTENBERY: Okay. 

MR. ROSS: — j u s t f o r consistency. 

Okay, I know I had one more question. 

CHAIRMAN WROTENBERY: I ' l l ask one w h i l e you're 

t h i n k i n g about t h a t . 

The new d e f i n i t i o n of "lease" — Thank you f o r 

doing these diagrams. That helps us understand what i t i s 

t h a t you're d e s c r i b i n g here and how i t would play out i n 

p r a c t i c e . 

I do have a question f o r you about the e f f e c t , i f 

any, of t h i s new approach t o the term "lease" on the 

product i o n r e p o r t i n g requirements. Operators are r e q u i r e d 

t o r e p o r t production by w e l l . Would t h i s d e f i n i t i o n of 

"lease" and the way i t ' s used i n the new surface 

commingling Rule have any adverse e f f e c t on an operator's 
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a b i l i t y t o r e p o r t production by well? 

MR. FOPPIANO: No. I n f a c t , i n my o p i n i o n , the 

same s i t u a t i o n e x i s t s today where you have m u l t i p l e w e l l s 

on a s i n g l e e n t i t y , and i t i s being measured as a group 

prod u c t i o n . 

A good example of t h a t would be a secondary 

enhanced recovery u n i t , and yet an operator i s s t i l l 

r e q u i r e d t o determine the production on a w e l l - b y - w e l l 

basis f o r r e p o r t i n g purposes. And I guess my op i n i o n i s , I 

don't see t h a t t h a t a f f e c t s t h a t requirement a t a l l . He 

s t i l l i s going t o have t o r e p o r t h i s produ c t i o n on a w e l l -

b y -well basis, regardless of whether he has a Rule 303 

exception or not. 

MR. BROOKS: The present Rule does not r e q u i r e 

separate metering f o r each w e l l , correct? 

MR. FOPPIANO: I beli e v e there's a Rule t h a t 

r e q u i r e s separate metering f o r gas w e l l s . 

CHAIRMAN WROTENBERY: W i l l the changes here 

r e g u i r e any changes i n ONGARD? 

MR. BROOKS: Do you — Can you answer t h a t 

question, Richard? 

MR. EZEANYIM: No, I don't t h i n k so. The changes 

we made would not a f f e c t the ONGARD e n t r i e s , I t h i n k . 

CHAIRMAN WROTENBERY: Okay. Did you f i n d your 

other question? 
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MR. ROSS: Yeah, I remembered what I was going to 

ask, and t h i s i s r e a l l y t o t r y and help the record out a 

l i t t l e b i t . And I t h i n k the question i s f o r you, Mr. 

Foppiano. Why do we reg u l a t e o f f - l e a s e storage and o f f -

lease measurement devices? What's the r a t i o n a l e there? I 

can understand the — 

MR. FOPPIANO: That i s a very good question. I 

t h i n k there i s probably — Well, f i r s t o f f , l e t me back up 

and say, I t h i n k the requirement and the o v e r s i g h t 

associated w i t h the requirement i s probably outdated. I 

t h i n k t h e r e i s — I t r e f l e c t s a concern of a very long time 

ago t h a t the f a c i l i t i e s be on the same lease where the 

product i o n i s , so the r o y a l t y owner can go out and check 

h i s gauges, r o y a l t y production, or something t o t h a t 

e f f e c t . 

However, I know i n other j u r i s d i c t i o n s the o f f -

lease storage and measurement i s a very common t h i n g t o 

address w i t h no n o t i c e r e q u i r e d , because you're not doing 

anything d i f f e r e n t l y , you're j u s t doing i t i n a d i f f e r e n t 

l o c a t i o n . And c e r t a i n l y there may be r i g h t - o f - w a y issues 

t h a t are associated w i t h i t , but those r i g h t - o f - w a y issues 

are another issue t h a t i s handled t o b r i n g t h a t p r o d u c t i o n 

i n t o the f a c i l i t y . 

So i t ' s — I guess i f I was w r i t i n g i t from 

s c r a t c h , I can't see what the strong r e g u l a t o r y concern i s 
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about o f f - l e a s e storage and measurement. But the f a c t t h a t 

i t i s so r a r e l y granted — I guess we l o s t energy about 

t r y i n g t o r e a l l y re-work i t and streamline i t very much 

because i t j u s t doesn't have much p r a c t i c a l impact anyway. 

MR. BROOKS: Okay, thanks. 

CHAIRMAN WROTENBERY: I be l i e v e those are a l l of 

the questions from the Commission a t t h i s p o i n t , Mr. 

Brooks. 

MR. BROOKS: Very good. We have nothing f u r t h e r 

from the D i v i s i o n . 

CHAIRMAN WROTENBERY: Thank you, Mr. Brooks. 

Thank you, Mr. Foppiano and Mr. Ezeanyim. 

MR. FOPPIANO: Thank you. 

CHAIRMAN WROTENBERY: Mr. Carr, I know you d i d n ' t 

enter an appearance, but you've been a c t i v e l y i n v o l v e d i n 

t h i s process. I s there anything you'd l i k e t o say? 

MR. CARR: No, I'm glad t h a t i t ' s over. 

MR. FOPPIANO: But somebody has t o support t h i s , 

so NMOGA supports i t . 

(Laughter) 

MR. BROOKS: Well, there — 

MR. CARR: I can t e l l you t h a t i t has been 

c i r c u l a t e d , both by the Committee and through the NMOGA 

Regulatory Practices Committee. I t h i n k i t i s safe t o say 

t h a t a t t h i s time i t enjoys the support of the i n d u s t r y , 
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and i t c e r t a i n l y does by a l l of those who've worked a t the 

l o c a l l e v e l . 

CHAIRMAN WROTENBERY: Thank you, Mr. Carr. 

MR. BROOKS: There's an anecdote I could r e l a t e 

i n regard t o o f f - l e a s e storage, but I don't t h i n k I should 

waste the Commission's time. 

CHAIRMAN WROTENBERY: We'll be i n t e r e s t e d i n 

hearing i t sometime. 

Next steps on t h i s p a r t i c u l a r matter. 

Mr. Brooks, i f you could r e v i s e the d r a f t r u l e as 

we've discussed a moment ago — 

MR. BROOKS: That I t h i n k can be very e a s i l y 

done. 

CHAIRMAN WROTENBERY: Yeah, add the p r o v i s i o n s 

r e q u i r i n g us t o make our approvals contingent upon State 

Land O f f i c e and BLM — 

MR. BROOKS: Right. 

CHAIRMAN WROTENBERY: — approval, and then 

d i s t r i b u t e the revised language as q u i c k l y as po s s i b l e t o 

anybody who's i n t e r e s t e d , i n c l u d i n g the Land O f f i c e . 

Commissioner Bailey, I guess w e ' l l leave the 

record open i n case the Land O f f i c e — 

COMMISSIONER BAILEY: Thank you. 

CHAIRMAN WROTENBERY: — s t a f f wishes t o submit 

any a d d i t i o n a l comments — 
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CHAIRMAN WROTENBERY: — on the proposal. 

I t would probably be h e l p f u l t o Mr. Ross i f we 

could have those comments sometime i n advance of the next 

meeting. Perhaps i f the Land O f f i c e could submit any 

a d d i t i o n a l comments i n two weeks' time? Our next meeting 

i s i n thr e e weeks' time, I bel i e v e — 

COMMISSIONER BAILEY: So December 6th — 

CHAIRMAN WROTENBERY: — on December 13th, so by 

December 6th, would t h a t work? 

COMMISSIONER BAILEY: That would work f i n e . 

CHAIRMAN WROTENBERY: Okay. And I suppose any 

other comments anybody else wanted t o submit could come i n 

as w e l l by December 6th, although I don't know — 

MR. BROOKS: So f a r — 

CHAIRMAN WROTENBERY: — t h a t we — 

MR. BROOKS: — I beli e v e we have — 

CHAIRMAN WROTENBERY: — would expect any a t t h i s 

p o i n t . 

MR. BROOKS: — I believe we've received no 

comments. 

MR. EZEANYIM: No comments so f a r . 

CHAIRMAN WROTENBERY: That's what I thought, 

so... 

And then we w i l l plan t o t r y t o take f i n a l a c t i o n 
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on t h i s rule-making proposal on December 13th. 

Okay. Thank you, everybody. Appreciate i t . 

MR. FOPPIANO: I s the plan t o take any a d d i t i o n a l 

testimony a t the 13th? 

CHAIRMAN WROTENBERY: No, not a t t h i s p o i n t . 

MR. FOPPIANO: Okay. I d i d n ' t know i f you wanted 

the work group t o comment on anything l i k e — 

CHAIRMAN WROTENBERY: Well, i f the work group has 

any a d d i t i o n a l comments — 

MR. FOPPIANO: Okay. 

CHAIRMAN WROTENBERY: — i f they could submit 

those i n w r i t i n g by December 6th — 

MR. FOPPIANO: Okay. 

CHAIRMAN WROTENBERY: — t h a t would be h e l p f u l . 

MR. FOPPIANO: I d i d n ' t know i f you wanted any 

response or — t o anything, l i k e the State Land O f f i c e 

comments, i f there was — i f you needed any — i f i t r a i s e d 

some questions l i k e , d i d the work group consider these 

issues — 

CHAIRMAN WROTENBERY: Well, w e ' l l leave — Okay, 

w e ' l l leave t h a t open as a p o s s i b i l i t y t h a t we can have 

some a d d i t i o n a l comments on the 13th, then, but we would 

request t h a t any a d d i t i o n a l w r i t t e n comments be submitted 

by the 6th. 

MR. FOPPIANO: Okay. 
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CHAIRMAN WROTENBERY: Okay, thank you very much. 

MR. FOPPIANO: Thank you. 

MR. BROOKS: We're excused then? 

CHAIRMAN WROTENBERY: You're excused, thank you 

(Thereupon, these proceedings were concluded a t 

11:36 a.m.) 

* * * 
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