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% O Terweld Couct, Re: Proposed Rules for Examiner
Allornerys System under Senate Bill 229

Mr, Willard F. Kitts Mr. Jason W. Kellahin

P. 0. Box 564 P. O. Box 537

Santa Fe, New Mexico Senta Fe, New Mexico

Mr. George W. Selinger Mr. John Woodward

Skelly 0il Company Amerada Petroleum Corporation

P. 0. Box 1650 P. 0. Box 2040

Talsa 2, Oklshoms Tulsa 1, Oklahoma

Mr. Jack M. Campbell
Jo P. White Building
Roswell, New Mexico

Gentlemen:

I enclose in duplicate, for your comsideration, a draft of a revision of
the Rules on Procedure esbodying proposed rules covering the Examiner
System. After giving the matter some thought, it gppeared to me that it
would be preferszble to have the rules spplyling to the Examiner System
integreted with the other procedural rules of the Commission rather than
to bave a separate set of rules applying to the Exsminer System only.

I vish t0 emphasize that I intend the enclosed draft merely as a starting
place for our Committee. I wish to give further thought to several of the
problems and questions involved, and af'ter having done so I may desire to
recommend substantial changes in the draft.

If the Committee feels that a revision of the present Rules of Procedure
is the proper approech, it would perhaps be advisable for the Commission
to efivertise the matter for the June 28 hearing in langusge sufficimitly
broaed to include such a revision.

I will sppreciste hearing from esch of you when you have hed the opportumity
to consider the enclosure, as I am sure it will expedite our meeting or June

14 if we can each have the benefit of the ideas and suggestions of the others
prior to that date.

Very truly yours,

Jde 0. Terrell Couch
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4y commemts end cbservetiions on the suggestions end objections made
by the designated parties to the proposed revision of the Commission’s Rules
on Procedure sre sst ocut belov. The suggestions sud cobjections are discussed
in the order in vhich they were presented to the Commiassion at the July 1k
bearing.

MAGNOLIA PETROLELM COMPANY: (Mr. Ross Madole)

) ney Tule: I have no objecticn to inserting a new rule such
ss that requiring coples of pleadings to be furnished
mummmdmummm@mmma
record in a particular hesring. EHowever, it seems to me that the rule proposed
by Mr. Madole should be redrafted 0 thet only such sdverse parties as have
stated their eddresses in the recorxd of the besring will be entitled to have »
copy of the pleedings furnished to or mede availsble to them. The mstling of a
copy of the plesding or of the notice referred to in the rule, sddressed to the
sdverse party at the address stated by such party in the record of the hesring
should be specified as sufficient complisnce with the rule. That part of the
rule which requires four copies of s plesding % be deposited with the Secretary
should speecify that such four copies must be extrs copiles for the siverse parties
in addition to the copies required for the Commission's own use. Considerstion
should be given to changing the proposed rule to refer to "sny paxrty to a matier

for M, u&r&anﬁmfwM Perhaps, tmm, Proposed
nev rule should refer to "sny writtea plesding, motion or spplication of eny
mn&ammmd:anMmtmmﬁdmnm
for heaxing.

Rule 122): Magaolia's suggestion that Rule 1221 be changed to reguire
the Comxission to mall a copy of each order o each party who hes entersd sa
sppesrance of record would, in my opinmion, place too great s burden om the Com-
nission. If Magnolis's suggestion 1s followed, the validity of au order might be
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dependent upon the fact question of whether the Commission mailed copies of
the ordar ss required by such rule. Of course, there is st present not even
a statement in Rules that the Commission should mail copies of its orders
the parties. Rule 1221, as proposed by the Cammities, provides for copy
the order to de mailed to each party; however, it is trus that the Rules as
proposed by the Committee do not specify any pemalty for fallure to mail such
by express provisions of those Rules, the velidity of the would
be unaffected by the failure of the Commsizsion to mail a eopy of an o
or the fallure of a pariy to receive g 0opy of the order. As 1 reecall
it wes the consemsus of opinion of the Committee memders present at the
Coomittee neeting that s willful failure or refusal to mail a copy of sm
t0 a party within the specified 10-day period would likely be grounds for
equitable relief, I doubt that the Comsission should extend an opportunity to
attack the Commission's ovders on the slleged ground that a copy of the order

£

g
!
i

&

i

Megnolia objects tc the use of the term “supplemsntal notice” in
I take the bleme for using that term, end
literslly a "supplemental notice.” The
expedient method of invoking the nev supplemental notice
The

seme
posed by the Committee. Any faprovement of lengaage is invited. However, if
torn is discarded ip Eule 1221, I think it should also be discarded (n

Rule 1£19: 1 agree with the substance of Magnolia's suggestion.
Eowever, I Megnolia's proposed language be chamged to svoid the possi-
bility of a contention that the rule would reqguirs the Commission to dispose
dthmemmﬁwlmm& Following the
substence of Nagnolia's suggestion, I believe the proposed Bule 1£19 eculd bLe
improved by chenging the beginning part % resd:

"After the expiration of 10 days from the date the
supplemental notice reguired by Rule 1218 has been
given, the Commission shall elther entexr its

disposing of the satter or procesding, or * * &%

SHELL OIL COMPANY: (Mr. Ed Restor)

Rule 12161 Although Bhell suggests that items (2) and (3) be elimi-
nated from the rule proposed by the Committee, those items are in substance
required by S.B. 229. As to Shall's other suggestion conesrning this rule, I
believe it is prefersble for the Commission to have the right to cell a hearing
end have it beld before an Exsuiner if the Commission desires to 4o 80, unless
en affected party cbjects or unless the purpose of the bearing is to smend,
remove or add a statewide rule; therefeore, I am of the opinion that Shell's
proposal to the contrary should not be accepted.
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Rle 1217: It seems to me that the snswer to Shell's question
concerning is that if the disquslificetion of the Exeminer is dis~
covered by » party later then three days before the bearing, such party may
obtain relief in cne of the following ways: (1) the Exsminer may disqualify
himself at the request of such party; (2) the Commission may declare the
Exsmiper tc be disquslified; or (3) the party may proceed with the hearing
elther with or without protest and thereafter obtain s de novo bhearing before
the Comuission ss suthorized by 8.B., 229.

Bule 1220: The de nove hearing provided for in the rule is, of
course, statutory, eod Shell's suggestion to eliminate it must, therefore, be

disregarded.

Rule 1203: Shell's cbjection to 1tem (&) is amevered by Rule 1201
vhich empowers Commission tc prescribe the time sod place of hearing;
whereas, item (k) in Rule 1203 merely suthorizes sn spplicent to state s
preference as to the time snd place of hearing. The Commission; while having
the benefit of the stated prefersnce, is certsinly not obligeted to comply
with the spplicent's wishes on the subject.

EL PASO RATURAL GAS COMPANY: sl!r.ﬁlnﬁmll)

Rule 1215: Mr. Howell questions whether the language used in the
ruls espowers r to rule on sxd to exclude svidence offered at s
hearing. I am inelined to think that the power "to regulste all proceedings
before him and to perform all acts and take all measurss necessery or proper
for the efficient snd orderly econduct of such bearing” does include the power
to rule on snd excluds evidence. In any event, the language is verbatin from
the statute, snd it is probsble that in most, if not all, bearings the Exeminers
will prefer not to exclude evidence, but will admit it subject to cbjection.
Under the cireumstasnces, I do not feel it necesssry to change the rule proposed
by the Committee, although I have no objection to a change such ae has been
suggested by Mr. Howell.

HUMELE OIL & REFINING COMPANY: (Mr. Claremce Hinkle)

Rule 1713: The proviso vhich Humble recommends be sdded to this
rule is appropriate end I concur thaet the rule should be smended to specirfi-
cally recognize that the quelifications of sn Exmminer stated in the rule
shall not prevent mny member of the Commission from serving ss an Exsminer
as suthorised by S.B. 229.
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PHILLIPS PETROLAIN COMPANY: (Mr. E. B. Foster)

Rule 1217: Hr. Foster's two objections to this rule sre, in my
opinion, without merit.

In order to siford sided confidence in ihe Examiner system, it seems
logical to me to provide scme method whereby & pariy vwho believes an Exsminer
to be disqualified mey avold s hearing before thal Zxsminer vithout precluding
the holding of the hesring before snother ixsminer. Although I 4id not initimlly
Favor giving a party the pover to disqualily sn Exmminer as a matter of right
merely by filing an affidavit, I understend that the identical procedure is pro-
vided for disqualifying judges in the courts of the State of Hev Haxieo.
Certainly, the procedure iz just es ecceptabls s & means for disqualifying
an Exspriner sppointed by this Commission. I have ne fear that a perty "will
run the whole string out” [Tr. 3, Case 903, July 1k, 1955 Heering], es Mr. Foster
puats it, by filing successive affidevits of dimlifiutim, for 1 4o not antici-
pate thet a party vill exsoute sn affidevit that he “believes the Exmminer to be
disqualified” unless the perty actually does believe that to be the case; Further,
I em sure that the Coammission would prevent eny such dilatory tectics by setting
the matter for e hearing before the Commission as suthorised in the last pars~
grsph of Rule 1217.

The {irst sentence of the rule certainly does not result in “"disquali-
fying a men becsuse he happened %0 be well informed sbout the matter on whieh he
was going to conduct the heering.” ([Tr. 9, supre.] That sentence reads:

”&ommmtmmggizzmmtwor
procedding for which the Esaminer has conducted say per
of the inves cn, nor shall Exsminer pe @rnmy
prosecu tf&?{"

The sentence quoted merely spplies to the IZxaminer wbat I understand
1o be the present attitude of the Commission, sssuring that the person conduct-
ing s hearing ahall be end remain nonpertisen. I think it iz of greet importance
ir building end maintaining confidence in the sdministrative system thet the
parties be aspured of impertiality of the hearing officer. 1f Mr. Foster's
objection is to the draftssenship rather than the purpose of the sbove Quoted
wovision, perhaps he vill offer a proposed redraft of the sentence at the
request of the Committee or the Commismion.

Bule 1220: I em of the opinion that Mr. Foster's objections to this
rule sre vithout merit.

Although 1 have read cerefully my copy of Mr. Foster's detailed letter
ofJnlyas, 1955 (o Hr. ¥. B. dacey, 1 confess I wa still unsble to see the
"very serious question ss o whether or not sn order oade by this Commission
muummummamﬁnmummmmﬁmo{
§63-223 of the Statutes.” [Tr. 10, supre.] The pertinent part of the statute
referred to resds ss follows:
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*55-3+22. Rehearinge - Appesis. - (e) within twemty (20)
daye after entry of any order or decision ¢f the commis~
sion, my person affected thereby mey file with the
comsission sn spplication for reheearing in respect of
any matter determined by such order or decisiom, setting
forth the respect in vhich such order or decision is
believed to be erronsous.”

Any such guestion, "serious” or otherwise, dissolves in the face
of the broad and pludn lengusge of that statute, which wes the law of this
State vben 5.B. 229 was pussed by the last Legisleture, snd which remsins
the law of this State. As order or decision of the Commiseion, whether
entered at the conclusion of s bearing initially callad snd held befors the
Commission, or st the conclusion of a ¢ novo bearing hald pursusnt to 8.8.
229, is nevertheless "sny order or decision of the Commissicn.” There is no
statute which states that the plain words of (65-3-22 do not mesn what they
887 .

If ¥r. foster's ressoning is foilowed, it wuld be necessary to
conclude thet the losing party iz s bearing before an ixeminer, having the
right woder 5.8. 289 to e de nove hesring, could, if successful in the de
povo hesxring, thereby preclude the opposing party from obisining Jjudieial
review. Certsinly, the Legisisture did not intend that the perty wio loses
in e hearing before sn ixeminer shall have the power by his volumtery sction
t¢ control the successaful party’s right tw judicial review in the event the
decigion ghouid be rewerned by iLhe Commission.

There is no statute which states thst vien s order or declision is
entored on the besls of a haaring before sn Exmainer a pariy must elect
vhether to gpply for e de novo hearing sg suthorized by 8.B. 229, or e
rehearing as authorized by the staiute quoted gbove. GSensie Bill 229 gusmen-
tees the right to s de now hearing. It does not repeal the statute queted
sbove. The two etatutes it togetber. Supposed conflicts mey be argued only
on the besis of implicetions. HM¥r. Foster implles that since 3.B. 229 does
not include sny provisions for e rebesring ssd appesl to the courts, the
Lagislature must have intended tbet there be 1no such right of rehsaring and
appesl aftor a de novo hearing pursusmt to 35.B. 229, yet he vould sppurently
recognize & right to rehearing snd sppeal fyom an order based on a hewring
before an Exeminer under 5.8. 22¢. Iz it pot more logleal 1o reslise thst s
provision ineluded in S.B. 229, suthorizing rebearing and sppeal to the courts
from en order of the Commisgsion, would hsve merely been an unnecessary repeti-
tion of rights alresdy granted in {G5-3-22%

It soems to me probsble that if a perty attespted o sppeal to the
district court from en order entered on the basis of & bemxring before an
Exsxiner, without having sought the de novo bearing gusrsateed by 85.B. 229,
such party would be met with the sssertion thet he had falled to exhanat his
sdninistrative remedy. However, if such psriy spplied for the de novo heering,
he would, in ir. Foster's julgment, lose his right two Judiclal review. Ve do
not have the bemeiit of ir. Foster's eommsentis on this psrticulsr poimt, but I
should think all woailld agree thst we should not attribute to the leglslature

m intention toc create suck z diiemma, especislly vhen the dilsmma doee srise



dr. Willed F. fitts - August 1, 1955

oot from the lmgusage of the statutes but eould oniy srise by sesms of iwgli.
cations dresm from the failure of the Lagisleture o resfiirm in 8.8. 229 a
rigbt of judieial reviev already on the statute books.

1 agree vith dr. Foster that the Cosmission cspnot by rule extend
the statutory right of juldieiel review. No msmber of this Commxittee has ever
recosmended that the Tomuission sttespt to 4o 56. We have recommended a rule
which stabes what we conaidured ic be, and vhat I still oomsider to be, the
clear snd logical efiect and cperation of £.5. 2727 spd (55-3-22.

Hr. Foster has ebly demonstrated to us, voth in his letter of July o5
md Ly his statements in the record of Case 903, various ingsrious lines of
argusent vhich might be advanced to limit snd restriet by implicetion the pro-
vislons of S.B. 209 ed (E5-3-P=. I initlally 1%t wes not essentisl for the
Comaigsion t@C adopt & Tule expressing iis understending of those two ststutes,
it 1s my fimm couvicticn that whe Commisgion should under the existing ciroune
stances adopt suck a rule. To fxil to do so would be to mibbseribe to or
surrender to the lines of arguseni presentsd. That would truly result in
"eonfusion” sad "misunderstending”. «hen the Comzission meakes its position
clear by the adoption of s rule on this subject, since admittedly the rule
cannot deprive snyoms of & statutory right, wr. foster ssd sny other person
say proceed to assert such rights as they bave under tbe statute vithout regard
to eny rile vhich is contrary to the siatute.

I ravor the reteniion of Fule 1221 s¢ recommended by the Comsittee
in its initiel report. 1 sm forverding to dr. Foster a copy of my ocmments oo
Lis objections.

4. ROBS MALORL:

Fules 1204 end 1£09: It seems to me that the objection of Mr. Halone
cmbcmtsymw%semmwhiehismmﬂhmmmm:

"provided, however, that when legal notice of a besring
heas been given once as provided by law and by this rule,
such hearing may be coniinued ss sutborized in Rule 1209
by the person presiding at such bearing, end in such
event no further notice of suck hesring sball be required
under this Rule 1204.”

I discussed with ¥Mr. Mslone the conflict vhich be believes mgy exiet
between Rules 1204 and 1209, and requested him to furnish to the Conmittee any
specific suggestions or wording that he may have. 1 have just received his
letter of July 28, 1955, a copy of which has been directed to emch of the other
members of the Committss md to ¥r. Johm W. Gurley. Although I have not had time
to snalyze the letter, I feel sure no additionsal coument from me will be reguired.

R, W. D. QIFRARD, JR.:

Rule 1202: The 15-day period for emergency orders is, of course,
statutory, and ¥r. Girsod's suggestion thet the period be extended to 30 days
caanot be followed.
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Rule 1207: It is my opinlon that if the rule is cheanged as suggested
by Mr. G s validity of the Commission's orders would be unnecessarily
rendered vulnersble 0 attack on the grounds that the Commission hed fsiled to
give the supplemental notice provided for. -

Rule 12161 It is my opinion that if the Commission desires to hear
any matter or proceeding properly commenced before it, the Commission has the
rvight to do so end cannot be compelled to refer the metter to an Examiner.
Therefore, I recommend that Mr. Girand's suggestion on this rule not be followed.

Rule 1217: As I have indicated ebove, I sm of the opinion that the
first sentence this rule will assist in developing eonfidence in the Examiner
systex by assuring the parties that they will have the right to have their hesr-
ings conducted by an impartisl official. I, therefore, oppose deleting the
first sentence of this rule.

Mr. Cirend's second suggestion concerming this rule is, I believe,
satisfactorily taken care of in the lasst sentence of the second paregraph of
the rule, wvbhich states that the disqualificstion affidevit msy be filed st asny
time prior to three dgys before the date set for hearing, although the Exeminer
nay thereafter disqualify himself or be disgualified by the Commission.

Rule 1218: Although it might be beneficisl to all parties to receive
a copy of sny exceptions, suggestions and cbjections filed by other perties
under Rule 1218 gt the conclusion of s hearing before sn Exsminer, it sppears
doubtful thst such informstion could be exchanged in time to be of say great
benefit, unless action on the Exsminer's report is postponed for a grester
length of time. If a provision for such exchange of copies is added, the rule
should require that such copiles be sent only 1o the adverse parties who had
entered sn sppearance and stated their eddresses in the record of the hearing.
The rule should specifically state that mailing of such copies to such party
at such address vill constitute compliance with the provision for furnishing
copies and, as in the new rule suggested by Mr. Madole, some provision should
be included to cover the case in which there sre numerous perties.

Actuslly, it seems to me that the procedure for exchanging coples
night ve somevhat cumberscome end might delay the rendition of orders in such
cases. Since such exceptions, sugpestions snd objections es are submitted
must be filed as a part of the permenent record of the matter or proceeding,
any party who desired to obtsin a copy eould do so in time to tske such sction
as the party might desire subsequent to the order. I doubt the sdvisability
of following Mr. Girsnd's proposal regarding Rule 1218.

Rule lel%: The substance of Mr. Girend's suggestion concerning this
rule is, in my opinion, beneficiel. If the rule proposed by the Committee is
changed, I would suggest using the langusge “for further hearing" insteed of
the langusge "for the tsking of additional evidence”. This would follow the
substance of Mr. Girsnd's suggestion without requiring the Commiseion to enter
a formal order on the subject.

Rule 1220: #Mr. Girand's suggestioms regarding this rule camuot be
followed because of the provisions of S. B. 229.
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1 regret that other commitments will prevenit me from sttemding the
August 17 sseting of the Comuissios aud will sleo prevent me from meeiing
with ths Comsittee prior to that date. However, I hope the commsnts sd
observations in this letter will be of sssistence to the Commities and to the

Yery traly youre,

> 3 1 Couch
TC: MK

cc - Hon, John ¥. Simms
Governor of tha State of Hew Mexico

Mr. Jeson W. Esllshin
Fe. G. Box 597

Santa Fe, New Mexieo

Hon. E. 8. Walker
Coamissicner of Public Lands
Ssata Fe, Hew Mexico

¥r. W. B. ¥acey

Hew Mexico 01l Conservstion Comm.
P. . Box 871

Ssnte Fe, New Mexico

g&" J‘ “0 mw

New Mexieo 011 Conservation Comm.
P. 0. Box 871

Senta Fe, Hev Mexico

Santa e, Fevw Mexico

Hr. Gecrge W. Selinger
P. O. Box 165
Talse 2, Oklabhoms

Mr. Jock 4. Campbell
J. P. White Building
Roswell, Hew Mexieo

¥r. John Hoodward

Amersde Petroleum Corporation
P. 0. Box m

Tulse 1, Oklshoas
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DRAFT OF PROPOSED REVISION
of
NEW MEXICO OIl, CONSERVATION COMMISSIOR
RULES ON PROCEDURE, INCORPORATING PRO-
VISIONS FOR HEARINGS BEFORE EXAMINERS

— . - — ——

N-RULES ON PROCEDLURE

RULE 1201. NECESSITY FOR HEARINGS

Except as provided in some general rule herein, before any rule, regula-
tion or order, including revocation, changes, renewal or extension thereof shall
be made by the Commission, a public hearing before the Commission or a legally
appointed Exeminer shall be held at such time and place as may be prescribed by

the Commigsion.

RULE 1202. EMERGENCY ORDERS
Notwithstanding any other provision of these rules, in case an

emergency is found to exist by the Commission, which, in its judgment, requires
the meking of a rule, regulation or order without a hearing having first been
had or concluded, such emergency rule, regulation or order  when made by the
Commission shall have the same validity as if a hearing with respect to the
same had been held before the Commission after due notice. Such emergency
rule, regulation or order shall remain in force no longer than 15 days from its
effective date, and in any event, it shall expire when the rule, regulation or
order made after due notice and hearing with respect to the subject matter of

such emergency rule, regulation or order becomes effective.

RULE 1203. METHOD OF INITIATING A HEARING

The Commission upon its own motion and the Attorney General on behalf
of the State and any opfraxor, producer or any other person having a property
interest may institute ;roceedings for a hearing. If the hearing is sought by
the Commission it shall be on motion of the Commission and if by any other
person it shall be by application. The application in TRIPLICATE shall state
(1) the name or general description of the common source or sources of supply
effected by the order sought, unless the same is intended to epply to and

affect the entire state, in which event the application shall so state,



(2) briefly the general nature of the order, rule or regulation sought, (3) any
other matter required by a particular rule or rules, and (4) whether applicant
desires a hearing before the Commission or an Examiner, and, if hearing before
an Examiner is desired, the time and place applicant prefers the hearing to be
held may be stated in the application.

An epplication shell be signed by the person seeking the hearing or by
his attorney. Unless required by a specific rule, an gpplication need not be

verified.

RULE 1204, METHOD OF GIVING LEGAL NOTICE FOR HEARINGS

Notice of each hearing before the Commission and notice of each
hearing before an Examiner shall be given by personal service on the person
affected or by publication once in a newspaper of general circuletion published
at Santa Fe, New Mexico, and once in a newspaper of general circulation pub-
lished in the county or each of the counties, if there be more than one, in
which any land, oil or gas or other property which may be affected shall be

situated.

RULE 1205. CONTENRTS OF NOTICE OF HEARING

Such notice shall be issued in the name of "The State of New Mexico"
and shall be signed by two members of the Commission or by the Secretary of the
Commission and the seal of the Commission shall be impressed therecn.

The notlice shall specify whether the case is set for hearing before
the Commission or before an Exeminer and shall state the number and style of
the case and the time and place of hearing snd shall briefly state the general
nature of the order or orders, rule or rules, regulation or regulations to be
promulgated or effected. The notice shall also state the name of the petitioner
or applicant if any and unless the contemplated order, rule or regulation is
intended to apply to and affect the entire State it shell specify or generally
describe the common source or sources of supply which may be affected by such

order, rule or regulation.

RULE 1206. SERVICE OF NOTICE
Personal service of the notice of hearing may be made by any agent of
the Commission or by any person over the age of 18 years in the same manner as

-2-



is provided by law for the service of summons in eivil actions in the district
courts of this State. Such service shall be complete at the time of such personal
service or on the date of publication, as the case may be. Proof of service shall
be by the affidavit of the person making personal service or of the publisher of
the newspaper in which publication is had. Service of the notice shall be made at

least 10 days before the hearing.

RULE 1207. SUPPLEMENTAIL NOTICES

(a) Mailing List. The Secretary of the Commission shall maintain an

official mailing list of the names and addresses of persons who have filed =z
written request to be included on such list. Any person may at any time file
with the Secretary of the Commission a written request to be included on or
deleted from the meiling 1ist. A request tc be included on such list shall
specify the address of the person making the request and such person may specify
another address at any time and from time to time by written notice filed with
the Secretary of the Commission.

{v) Supplemental Notice of Hearings. Not less than 10 days before

the date on which any hearing is set, a supplemental notice of such hearing
shall be given to each person included on the meailing list of the Commission.
The supplemental notice of each hearing shall contain an abbreviated statement
of the informetion required to be inciuded in the legal notice of such hearing.
Such supplemental notice may be in the form of a docket or in any other form
the Secretary of the Commission deems convenient and it need not be certified
or signed. The supplemental notice of one or more hearings set on the same or
different date may be included in one list and may be given at the same time,
if the Secretary deems it expedient to do so.

(¢) Other Supplementel Notices. In additlon to supplemental notice

of hearings, such other supplemental notices shall be given as may be required
by these rules.

{d) Method of Giving Supplemental Notices. A supplemental notice

shall be given to any person included on the malling list above provided for
by depositing the nctice in the United States mail, with adequate postage
affixed, addressed to the person at the address of the person which is shown

on the mailing list.



{e) Failure to (ive or Receive a Supplemental Notice. Failure to give

or receive any supplementsal notice required by these rules shall not be grounds
for any complaint, shall not affect the Jurisdiction of the Commission, the right
of the Commission or any Examiner to conduct any hearing, or the vailidity of any
order or other action taken pursuant to or as a result of any matter or proceed-
ing with reference to which such supplemental notice should have been given,
unless complainant has no actual knowledge of such matter or proceeding until
after the Commission's sction in such matter or proceeding has become final, and
then only in the event the failure to give or receive such notice is the result
of willful misconduct of & member or employee of the Commission. Any and all
objections and complaints based on failure to give or receive a supplemental
notice shall be walved uniess written spplication for relief supported by affi-
davit setting forth the pertinent facts is filed with the Commission within six
months after the date of the action taken by the Commission pursuant to such
notice. If any such spplication is so filed, the Commission shall proceed with
notice and public heering thereon in accordance with these rules, and if the
above facts and injury to applicant are shown the Commigsion shall on its own
motion reopen the matter or proceeding with reference to which such supplemental

notice should have been given to applicant.

RULE 1208. PREPARATION OF NOTICES

After a motion or application is filed with the Commission the notice
or notices reguired shall be prepared by the Commission and mailing, service and
publication thersof skall be taken care of by the Commigsion without cost to the

applicant.

RULE 1209. CONTINUANCE OF HEARING WITHOUT NEW SERVICE

Ary hearing hafore the Commission or an Examiner held after due notice
may be contipued by the person presiding at such hearing to a specified time and
place without the necessity of notice of the same being again msiled;, served or
pubilshed. In the event of any continuance, a statement thereof shall be made
in the record of the heariﬁg which is continued.

Any matter or proceeding sst for hearing before an Examiner shall be

sutomatically continued to the next regulser hearing of the Commission following

.






eny distrist io ths Stabe, end such eourt has powers to punish for contempt. Any

person found guilty of swesring falsely at any hearing masy be punished for contempt.

RULE 1212. RULES OF EVIDENCE

Full opportunity shall be afforded all interested parties at a hearing
to present evidencs and to cruss-examine witnesses. In general, the rules of
evidence applicable in a trial before a court without a jury shall be applicsable,
provided that such rules may be relsxsd, where, by so doing, the ends of justice
will be better szrved. No order shall be mede which is not supported by soms

competent legal evidence.

RULE 1213. EXAMINERS' QUALIFICATIONS AND APPOINTMENT

The Commission shall be ex parte order designate and eppoint not more
than four individuals to be Examiners. FEach Examiner so eppointed shall he a
member of the staff of ths Commission, but no Examiner need be a full time
employee of the Commizsion. The Commission may by ex parte order designate and
appoint & suceessor te any person whese status as an Examiner is termivaied for
any rezason. LKach individusl desiguated and appointed as an Examiver must have
a college degres in gsoliogy, enginesering or law and at least two years prastical

experisnce a3 a geologist, petrol=zum engineer or lawyer.

RULE 121L. REFERRAD OF CASES TO EXAMINERS
Either the Commission or the Secretary thereof may refer any maiter or
proceediag to any leesily designated and appointed Examiner for hearing in

azecrdanee with thege rulss.

RULE 1215. EXAMINER'S POWER AND AUGTHORITY

&y

The Commission may, by ex parte order, limit the powers and dutiesz o
the Examiner in sny particular case to such issues or to the performsnce of such
acts ag the Commission deesms expedient; however, subject only tc such iimitations
as mey be so ordered; the Examiner to whom any matter or proceeding is refsrred
under these rules shall have full authority to hold hearings on such matter or
proceeding in accordance with apd pursusnt to these rules. The Examiner shall
have the power to regulate all proceedings before him and to perform all acts
and take all measures necessary cr proper for the efficient and orderly conduct

e



of such hearing, including the swearing of witnesses, receiving of testimony and
exhibits offered in evidence, subject to such objections as may be imposed, and
shall cause a complete record of the proceeding to be made and transcribed and

shall certify same to the Commission as hereinafter provided.

RULE 1216. HEARINGS WHICH MUST BE HELD BEFORE COMMISSION

Notwithstanding any other provisién of these rules, the hearing on any
matter or proceeding shall be held before the Commission {1) if the applicationm
or motion 50 requasts, or (2) if any party who may be affected by the ma*ter or
proceeding files with the Commission more than three days prior to the date set
for the hearing on the matter or proceeding a written objection to such matter or
proceeding being heard before an Examiner, or (3) if the matter or proceeding is

for the purpose of amending, removing or sdding a statewide rule.

RULE 12i7. EXAMINER'S MANNER OF CONDUCTING HEARTNG, DISQUALIFICATION

No Examiner shall conduct any hearing in any matter or proceeding for
which the Examiner haz conducted any part of the investigation, nor shall any
Examiner perform any prosecuting function. An Examiner conducting a hearing
under these rules shall conduct himself as a disinterested umpire, with the duby
to receive the evidence offered and to assist in developing of the pertinent
fscts. Any Examiner who cannot accord a fair and impartial hearing and consider-
ation to the parties in any matter or proceeding referred to such Examiner, or
who is otherwise disqualified to conduct the hearing and consider the matter or
proce=ding, shall so advise the Secretary of the Commission and shall withdraw
from such matter or proceeding.

In the event the applican® or petitioner, or any other party who has
entered an agppearance in any matter or proceeding, concludes that the Examiner
to whom the matier or proceeding has heen referred is for any reason disguali-
fied to act therein, the party contending that such disqualification exisgts
shall file with the Commission an affidavit containing the pertinent facts
establishing such disqualification. Such affidavit may be filed at any time
before an crder ig rendered by the Commission on the basis of the proceedings
hefore such Examiner. Upon the filing of such affidavit the Commission shall

set the matter of the Examiner's disqualification for hearing before the
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Commission and glve @ supplemental notice of such hearing, five days in advance
thereof, to each pesrson who has entered an appearance in the matiter or proceading
as to which the disgualification is claimed.

In the event any Examiner disgualiifies himself in any matter or procaad-
ing referred to such Examiner, or if such Examiner is found by the Commission to
be disqualified upon the complaint of any party to such matter or procseding, the
Comnission or the Secretary thereof shall promptly refer the matier or proceeding
*o anotber EBxasminer for hearing, or set such matter or proceeding for nsaring
hefore the Commission in accordance with these rules. 1In such event, the
Secratary shell give a supplemental notice of such action to each party who has

entersd an appesrance in such matter or proceeding.

RULE 1218, REPORT AND RECOMMENDATIONS RE EXAMINER'S HEARINGS

Jpon the conclusicn of sny hearing before an Exemirer, the Examiner shall
promptly consider the proceedings in such hearing, and based upon the record of
such hearing the Examiner shall prepare his written recommendations for the dispo-
gition of the matter or proceeding by the Commission. Such recommendations shall
either be accompani=d by a proposed order or shall be in the form of a propused
crdezr, and shall be submitted to the Commission with the certified record of the
hearing.

A supplemental nctice conesisting of a copy of the proposed order, with
such other recommendations as the Examiner may submit to the Commission, shall be
given o eazh peracn who snhered an zppearance of record at the hesring, and no
orier in azuch matter or procesding ghall be entered by the Commission until at
ieast five asys after such suppismsntal nctice has been given.

Any party who weuld be affected by such proposed order may submit
written exceptions, cbjsctions and suggestions to such order and to any further
reccommendations of the Examiner, ab any time before an order is rendersd by the
Commizsion 1n such matter or proceeding. All such written exceptions, vbjec-
tions and suggestions received by the Commission in connection with any matter
or procesding shall be filed by the Commission as a part of the permanent

record of such matter cr proceeding.
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RULE 1219. DE NOVO HEARING BEFCRE COMMISSION

When any order has been entered by the Commission pursusmt to any hearing
held by an Examiner, any party sdversely affected by such order shall have the
right *¢ have such matter or proceeding heard de novo before the Commission, pro-
vided that withip 30 days from the date such order is rendered such party files
with the Commission a written application for such hearing before the Commigsicn.
If such appliestion is filed, the matter or proceeding shall be set for hearing
bhefore the Coamission at the next regular hearing date following the expiration of
fifteen disys from the date such application is filed with the Commission. In
guch hearing before the Commission, the Commission shall be entitled to receive
and consider the record of the hearing conducted by the Examiner in such matter
or proceeding. Any person affected by the order or decision rendered by the Com-
mission after hearing before the Commission may apply for rehearing pursuant to
and in accordance with the provisions of Rule 1221, and said Rule 1221 together

ith the law applicable to rehearings and appeals in matters and proceedings

before the Commission shall thereafter apply to such matter or procesding,

RULE 1220. NOTIZE OF COMMISSION'S ORDERS

ithin 10 dsye after any order has been rendered by the Commission, a
supplemental notice consisting of a copy of such order shall be given to each
perscn who has entered an appearance of record in the matter or proceeding

pursuant to which such ordser is rendered.

RILE 1221. REFEARINGS

Within 20 days eft=r entry of any order or decision of the Commission,
any person affected thereby muy Tile with the Commission an spplication for
rehearing in respect of any matter determined by such order or decision,
setting forth the respset in which such order or decision is believad to be
erronecus. The Cfommission shall grant or refuse any euch application in whole
or in part within 10 days after the same is filed and failure to act therseon
within such period shall be deemed a refusal thereof and a final disposition
of such appiiecation. in the event the rehearing 1s granted, the Commigsion
mey enter such new order or declsion after rehearing as may be required under

the circumstances.



RULE 1222. CHANGES IN FCRMS AND REPORTS
Any changes in the forms and reports or rules relating to such forms and
reports shall be made only by order of the Commission igsued after due notice and

hearing.
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