June 1, 1955

Dear Bill:

In yesterday's mail I circulated to the other Committee
members & draft of a revision of the procedural rules integrating
proposed rules for the Examiner System of Hearing.

A copy of the letter of trensmittal and a copy of the pro-
posed revision is attached for your information.

As indicated by the transmittal letter, this draft is
intended merely as s jumping off place for the Committee. I thought
it would be helpful in getting things started. I assume you will
give Bill Kitts any suggestions or ideas you may have on the subject;
however, I would appreciate hearing from you directly if you have
time.

Sincerely,

TC: MK



DRAFT OF PROPOSED REVISION

OF

NEW MEXICO OIL CONSERVATION COMMISSION
RULES ON PROCEDURE, INCORPORATING PRO-
VISIONS FOR HEARINGS BEFORE EXAMINERS

N-RULES ON PROCEDURE

RULE 1201. NECESSITY FOR HEARINGS,

Except as provided in some general rule herein, before any rule,
regulation or order, including revocation, changes, renewal or extension thereof

shall be made by the Commission, a public hearing before the Commission or a

legally appointed Examiner shall be held at such time and place as may be prescribed

by the Commission.

RULE 1202. EMERGENCY ORDERS

Notwithstanding any other provision of these rules, in case an

emergency is found to exist by the Commission, which, in its judgment, requires the

making of a rule, regulation or order without a hearing having first been had or con-

cluded, such emergency rule, regulation or order when made by the Commission shall

have the same validity as if a hearing with respect to the same had been held before

the Commission after due notice. Such emergency rule, regulation cr order shall

remain in force no longer than 15 days from its effective date, and in any event, it

shall expire when the rule, regulation or order made after due notice and hearing

with respect to the subject matter of such emergency rule, regulation or order becomes
effective.

RULE 1203. METHOD OF INITIATING A HEARING

The Commission upon its own motion, the Attorney General on behalf
of the State and any operator, producer or any other person having a property interest
may institute proceedings for a hearing. If the hearing is sought by the Commission
it shall be on motion of the Commission and if by any other person it shall be by
application. The application in TRIPLICATE shall state (1) the name or general

description of the common source or sources of supply affected by the order sought,



unless the same is intended to apply to and affect the entire state, in which event
the application shall so state, (2) briefly the general nature of the order, rule or
regulation sought, (3) any other matter required by a particular rule or rules, and

(4) whether applicant desires a hearing before the Commission or an Examiner, and,

if hearing before an Examiner is desired, the time and place applicant prefers the

hearing to be held may be stated in the application, and such application shall state

a list of the names and addresses of all interested parties insofar as applicant believes.

An application shall be signed by the person seeking the hearing or by
his attorney. Unless required by a specific rule, an application need not be verified.

RULE 1204. METHOD OF GIVING LEGAL NOTICE FOR HEARINGS

Notice of each hearing before the Commission and notice of each

hearing before an Examiner shall be given by personal service on the person affected

or by publication once in a newspaper of general circulation published at Santa Fe,
New Mexico, and once in a newspaper of general circulation published in the county
or each of the counties, if /there be more than one, in which any land, oil or gas or
other property which may be affected shall be situated.

RULE 1205. CONTENTS OF NOTICE OF HEARING

Such notice shall be issued in the name of '"The State of New Mexico'
and shall be signed by two members of the Commission or by the Secretary of the
Commission, and the seal of the Commission shall be impressed thereon.

The notice shall specify whether the case is set for hearing before the

Commission or before an Examiner and shall state the number and style of the case

and the time and place of hearing and shall briefly state the general nature of the
order or orders, rule or rules, regulation or regulations to be promulgated or
effected. The notice shall also state the name of the petitioner or applicant, if any,
and unless the contemplated order, rule or regulation is intended to apply to and
affect the entire State it shall specify or generally describe the common source or

sources of supply which may be affected by such order, rule or regulations.
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RULE 1206. SERVICE OF NOTICE

Personal service of the notice of hearing may be made by any agent
of the Commission or by any person over the age of 18 years in the same manner
as is provided by law for the service of summons in civil actions in the district
courts of this State. Such service shall be complete at the time of such personal
service or on the date of publication, as the case may be. Proof of service shall
be by the affidavit of the person making personal service or of the publisher of the
newspaper in which publication is had, Service of the notice shall be made at least
10 days before the hearing.

RULE 1207. SUPPLEMENTAL NOTICES

(a) Failure to Give or Receive a Supplemental Notice. Failure to

give or receive any supplemental notice required by these rules shall not be grounds

for any complaint, shall not affect the jurisdiction of the Commission, the right of

the Commission or any Examiner to conduct any hearing, or the validity of any order

or other action taken pursuant to or as a result of any matter or proceeding.

(b) Mailing List. The Secretary of the Commission shall maintain an

official mailing list of the names and addresses of persons who have filed a written

request to be included on such list. Any person may at any time file with the Secretary

of the Commission a written request to be included on or deleted from the mailing list.

A request to be included on such list shall specify the address of the person making

the request and such person may specify another address at any time, and from time

to time, by written notice filed with the Secretary of the Commission. The Secretary

of the Commission may at any time, and from time totime, revise the mailing list

by mailing to the persons named thereon an application blank and shall include on the

revised mailing list only those persons who return such blank,

(c) Supplemental Notice of Hearings. Not less than 10 days before

the date on which any hearing is set, a supplemental notice of such hearing shall

be given to each person included on the mailing list of the Commission. The supple-

mental notice of each hearing shall contain an abbreviated statement of the information
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required to be included in the legal notice of such hearing. Such supplemental

notice may be in the form of a docket or in any other form the Secretary of the

Commission deems convenient and it need not be certified or signed., The supple-

mental notice of one or more hearings set on the same or different date may be

included in one list and may be given at the same time, if the Secretary deems it

expedient to do so.

(d) Other Supplemental Notices. In addition to supplemental notice

of hearings, such other supplemental notices shall be given as may be required by

these rules,

(e) Method of Giving Supplemental Notices. A supplemental notice

shall be given to any person included on the mailing list above provided for by

depositing the notice in the United States mail, with adequate postage affixed,

addressed to the person at the address of the person which is shown on the mailing

list.

RULE 1208. PREPARATION OF NOTICES

After a motion or application is filed with the Commission the notice
or notices required shall be prepared by the Commission and mailing, service and
publication thereof shall be taken care of by the Commission without cost to the

applicant.

RULE 1209. CONTINUANCE OF HEARING WITHOUT NEW SERVICE

Any hearing before the Commission or an Examiner held after due notice

may be continued by the person presiding at such hearing to a specified time and

place without the necessity of notice of the same being again mailed, served or
published. In the event of any continuance, a statement thereof shall be made in
the record of the hearing which is continued.

Any matter or proceeding set for hearing before an Examiner shall be

continued by the examiner tothe next regular hearing of the Commission following

the date set for the hearing before the Examiner if any person who may be affected

by any order entered by the Commission in connection with such hearing shall have




filed with the Commission, at least three days prior to the date set for such

hearing, a written objection to such hearing being held before an Examiner., In

such event the matter or proceeding shall be placed on the regular docket of the

Commission for hearing, and the Secretary of the Commission shall promptly give

a supplemental notice of such continuance to the applicant or petitioner and to each

person who has entered an appearance in such matter or proceeding.

RULE 1210. CONDUCT OF HEARINGS

Hearings before the Commission or any Examiner shall be conducted

without rigid formality. A transcript of testimony shall be taken and preserved as

a part of the permanent record of the Commission. Any person testifying in response
to a subpoena issued by the Commission and any person seeking to testify in support
of an application or motion or in opposition thereto shall be required to do so under

oath, However, relevant unsworn comments and observations by any interested party

will be designated as such and included in the record. Comments and observations

by representatives of operators' committees, the United States Geological Survey,

the United States Bureau of Mines; the New Mexico Bureau of Mines and other compet-
ent persons are welcomed. Any Examiner legally appointed by the Commission may
conduct such hearings as may be referred to such Examiner by the Commission or the
Secretary thereof.

RULE 1211. STATUTORY POWERS AS TO WITNESSES, RECORDS, ETC.

The Commission or any member thereof has statutory power to subpoena
witnesses and to require the production of books, papers, records, etc. A subpoena
will be issued by the Commission for attendance at a hearing upon the written request
of any person interested in the subject matter of the hearing. In case of the failure
of a person to comply with the subpoena issued by the Commission, an attachment of
the person may be issued by the district court of any district in the State, and such
court has powers to punish for contempt. Any person found guilty of swearing falsely

at any hearing may be punished for contempt.

RULE 1212. RULES OF EVIDENCE

Full opportunity shall be afforded all interested parties at a hearing

to present evidence and to cross-examine witnesses., In general, the rules of
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evidence applicable in a trial before a court without a jury shall be applicable,
provided that such rules may be relaxed, where, by so doing, the ends of justice
will be better served. No order shall be made which is not supported by competent

legal evidence.

RULE 1213. EXAMINERS' QUALIFICATIONS AND APPOINTMENT

The Commissior; shall by ex parte order designate and appoint not more
than four individuals to be examiners. FEach Examiner so appointed shall be a member
of the staff of the Commission, but no Examiner need be a full time employee of the
Commission. The Commission may by ex parte order designate and appoint a
successor to any person whose status as an Examiner is terminated for any reason.

Each individual designated and appointed as an Examiner must have at least six years

practical experience as a geologist, petroleum engineer or licensed lawyer, or at

least two years of such experience and a college degree in geology, engineering or law.

RULE 1214. REFERRAL OF CASES TO EXAMINERS

Either the Commission or the Secretary thereof may refer any matter or
proceeding to any legally designated and appointed Examiner for hearing in accordance
with these rules. The examiner appointed to hear any specific case shall be designated

by name.

RULE 1215, EXAMINER'S POWER AND AUTHORITY

The Commission may, by ex parte order, limit thé powers and duties

of the Examiner in any particular case to such issues or tothe performance of such

acts as the Commission deems expedient; however, subject only to such limitations

as may be ordered by the Commission, the Examiner towhom any matter or proceed-

ing is referred under these rules shall have full authority to hold hearings on such

matter or proceeding in accordance with and pursuant to these rules. The Examiner

shall have the power to regulate all proceedings before him and to perform all acts

and take all measures necessary or proper for the efficient and orderly conduct of

such hearing, including the swearing of witnesses, receiving of testimony and exhibits

offered in evidence, subject to such objections as may be imposed, and shall cause a
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complete record of the proceeding to be made and transcribed and shall certify

same to the Commission as hereinafter provided.

RULE 1216, HEARINGS WHICH MUST BE HELD BEFORE COMMISSION

Notwithstanding any other provision of these rules, the hearing on any

matter or proceeding shall be held before the Commission (1) if the Commission in

its discretion desires to hear the matter, or (2) if the application or motion so

requests, or (3) if any party who may be affected by the matter or proceeding files

with the Commission more than three days prior to the date set for the hearing on

the matter or proceeding a written objection to such matter or proceeding being

heard before an Examiner, or (4) if the matter or proceeding is for the purpose of

amending, removing or adding a statewide rule.

RULE 1217. EXAMINER'S MANNER OF CONDUCTING HEARING, DISQUALIFICATION

No Examiner shall conduct any hearing in any matter or proceeding for

which the Examiner has conducted any part of the investigation, nor shall any Examiner

perform any prosecuting function. - An Examiner conducting a hearing under these

rules shall conduct himself as a disinterested umpire. Any Examiner who cannot

accord a fair and impartial hearing and consideration to the parties in any maitter

or proceeding referred to such Examiner, or who is otherwise disqualified to conduct

the hearing and consider the matter or proceeding, shall so advise the Secretary of the

Commission and shall withdraw from such matter or proceeding.

In the event the applicant or petitioner, or any other party who has entered

an appearance in any matter or proceeding, concludes that the Examiner to whom the

matter or proceeding has been referred is for any reason disqualified to act therein,

the party contending that such disqualification exists shall file with the Commission

an affidavit stating that such party believes the Examiner to be disqualified. Such

affidavit may be filed at any time prior to three days before the date such matter or

proceeding is set for hearing.

In the event any Examiner disqualifies himself in any matter or proceed-

ing referred to such Examiner, or if the Commission deems such Examiner to be




disqualified, or if any party to such matter or proceeding has filed an affidavit

of such disqualification as hereinabove authorized, the Commission or the Secretary

thereof shall promptly refer the matter or proceeding to another Examiner for hear-

ing, or set such matter or proceeding for hearing before the Commission in accord-

ance with these rules. In such event, the Secretary shall give a supplemental notice

of such action to each party who has entered an appearance in such matter or proceed-

ing.

RULE 1218, REPORT AND RECOMMENDATIONS RE EXAMINER'S HEARINGS

Upon the conclusion of any hearing before an Examiner, the Examiner

shall promptly consider the proceedings in such hearing, and based upon the record

of such hearing the Examiner shall prepare his written report and recommendations

for the disposition of the matter or proceeding by the Commission. Such report and

recommendations shall either be accompanied by a proposed order or shall be in the

form of a proposed order, and shall be submitted to the Commission with the certi-

fied record of the hearing.

A supplemental notice consisting of a copy of the proposed order, with

such other report and recommendations as the Examiner may submit to the Com-

mission, shall be given to each person who entered an appearance of record at the

hearing, and no order in such matter or proceeding shall be entered by the Com-

mission until at least ten days after such supplemental notice has been given.

Any party who would be affected by such proposed order may submit

written exceptions, objections and suggestions to such order and to any further

report and recommendations of the Examiner, at any time before an order is

rendered by the Commission in such matter or proceeding. All such written

exceptions, objections and suggestions received by the Commission in connection

with any matter or proceeding shall be filed by the Commission as a part of the

permanent record of such matter or proceeding.

RULE 1219. DISPOSITION OF CASES HEARD BY EXAMINERS.

After receipt of the report and recommendations of the Examiner, the

Commission shall either enter its order disposing of the matter or proceeding, or
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refer such matter or proceeding to the Examiner for the taking of additional

evidence.

RULE 1220. DE NOVO HEARING BEFORE COMMISSION

When any order has been entered by the Commission pursuant to any

hearing held by an Examiner, any party adversely affected by such order shall have

the right to have such matter or proceeding heard de novo before the Commission,

provided that within 30 days from the date such order is rendered such party files

with the Commission a written application for such hearing before the Commission.

If such application is filed, the matter or proceeding shall be set for hearing before

the Commission at the next regular Hearing date following the expiration of fifteen

days from the date such application is filed with the Commission. In such hearing

before the Commission, the Commission shall be entitled to receive and consider

the record of the hearing conducted by the Examiner in such matter or proceeding.

Any person affected by the order or decision rendered by the Commission after

hearing before the Commission may apply for rehearing pursuant to and in accord-

ance with the provisions of Rule 1222, and said Rule 1222 together with the law appli-

cable to rehearings and appeals in matters and proceedings before the Commission

shall thereafter apply to such matter or proceeding.

RULE 1221. NOTICE OF COMMISSION'S ORDERS

Within 10 days after any order has been rendered by the Commaission,

a supplemental notice consisting of a copy of such order shall be given to each person

who has entered an appearance of record in the matter or proceeding pursuant to

which such order is rendered.

RULE 1222, REHEARINGS

Within 20 days after entry of any order or decision of the Commission,
any person affected thereby may file with the Commission an application for rehearing
in respect of any matter determined by such order or decision, setting forth the
respect in which such order or decision is believed to be erroneous. The Commission
shall grant or refuse any such application in whole or in part within 10 days after the

same is filed and failure to act thereon within such period shall be deemed a refusal
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thereof and a final disposition of such application. In the event the rehearing is
granted, the Commission may enter such new order or decision after rehearing
as may be required under the circumstances.

RULE 1223. CHANGES IN FORMS AND REPORTS

Any changes in the forms and reports or rules relating to such forms
and reports shall be made only by order of the Commission issued after due notice

and hearing.

June 21, 1955

ir
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SENATE BILL NO. 229

Introduced by
F. J. Danglade

AN ACT

RELATING TO THE NEW MEXICO OIL CONSERVATION
COMMISSION; GRANTING AUTHORITY TO THE COM-
MISSION TO APPOINT EXAMINERS TO CONDUCT HEAR-
INGS WITH RESPECT TO MATTERS COMING BEFORE THE
COMMISSION AND TO MAKE FINDINGS AND RECOMMEN -
DATIONS WITH RESPECT THERETO.

Be It Enacted by the Legislature of the State of New Mexico:

Section 1. In addition tothe powers and authority, either express
or implied, granted to the Oil Conservation Commission by virtue of the statutes
of the State of New Mexico, the Commission is hereby authorized and empowered
in prescribing its rules of order or procedure in connection with hearings or
other proceedings before the Commission to provide for the appointment of one
or more examiners to be members of the staff of the Commission to conduct
hearings with respect to matters properly coming before the Commission and to
make reports and recommendations to the Commission with respect thereto.
Any member of the Commission may serve as an examiner as provided herein,
The Commission shall promulgate rules and regulations with regard to hearings
to be conducted before examiners and the powers and duties of the examiners in
any particular case may be limited by order of the Commission to particular
issues or to the performance of particular acts. In the absence of any limiting
order, an examiner appointed to hear any particular case shall have the power
to regulate all proceedings before him and to perform all acts and take all
measures necessary or proper for the efficient and orderly conduct of such hear-
ing, including the swearing of witnesses, receiving of testimony and exhibits
offered in evidence subject to such objections as may be imposed, and shall cause
a complete record of the proceeding to be made and transcribed and shall certify
the same to the Commission for consideration together with the report of the
examiner and his recommendations in connection therewith. The Commission
shall base its decision rendered in any matter or proceeding heard by an examiner,
upon the transcript of testimony and record made by or under the supervision of
the examiner in connection with such proceeding, and such decision shall have
the same force and effect as if said hearing had been conducted before the
members of said Commission; PROVIDED, HOWEVER, no matter or proceed-
ing referred to an examiner shall be heard by such examiner where any party
who may be affected by any order entered by the Commission in connection there-
with, shall object thereto within three days prior to the time set for hearing, in
which case such matter shall be heard at the next regular hearing of the Com-
mission, When any matter or proceeding is referred to an examiner and a
decision is rendered thereon, any party adversely affected shall have the right to
have said matter heard de novo before the Commission upon application filed
with the Commission within 30 days from the time any such decision is rendered.
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RULE ;;:7y { Filing Pleadings; Copy Delivered to adverse Party or Parties.

When any party to a hearing files any pleading, plea or motion of any character
(other than application for hearing) which is not by law or by these rules
required to be served upon the adverse party or parties, he shall at the

same time eitber deliver or mail to the adverse party or parties who have
entered their appearance therein, or their respective attorneys of record,

a copy of such Qleaq;ng, plea or motion. If there be more than four adverse

~

narties who have entefad thelr appearance iﬁ said héaring, four copies of

such‘gleadlnvxshall oe de&051ted with the Secretbry of the Commission and

the Darty f/iznﬂ them shall 1nform aIl adver narties who have entered

their aﬁnegénnce, or their attorney% of reéord that such copies have been

r

deposited with the Secretargfof the‘@gmmission. Trese copies shall be

-

delivered by the Secretaf? to the first four applicants entitled thereto.

)
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€. MELVIN NEAL
We DL GIRIND. JR.
J. W, NEAL

TELEPHONES:
8-5171 83-5172
P. O. BOX 1326
NEAL & GIRAND
LAWYERS
NEAL BUILDING
"<+ HOBBS, NEW MEXICO

U aly 8, 1955.

Mr. William F. Kitts,
c/o 0il Conservation Commission,

Santa Fe,

New MeXxico,

Dear Mr. Kitts:

The writer respectfully proposes certain changes
in the proposed Rules of Procedure offered by your
Committee at the June meeting of the 0il Conservation

Commission.

Since Rule 1202 is being amended, I think that
the emergency Order should be valid for more than 15
days. I would suggest thirty days.

I suggest the following changes in the Rules

enumerated:

1.

In Rule 120(, in the first paragraph, sub-
number (a), that the words, “"give or" in
lines one and two be deleted;

In Rule 1216, delete after the word, "Commission',
on line two before the numeral (1) through the
word Yor" appearing on line three before the
numeral (2) and re-number;

In Rulie 1217, delete the rirst sentence. I

would also suggest under Rule 1217, that Paragraph
3 be amended so that a time be f'ixed in which

to lnaugurate proceedings to disqualify an
examiner;

In Rule 12l1o, in the last paragraph thereof,
delete the period and insert a comma and add,
"and copies ot such exceptions, objections and
suggestions to such Order be turnished to each
person who entered an appearance of record at
the hearing”.



Mr, William F. Kitts,
Page Two,
July &8, 1955.

©. Rule 1219, I suggest that after the word,
"or', on Page 8, be added the following:
"Order further Hearing", and delete that
portion of the Rule appearing on Page 9;

7. I suggest that Rule 1220 be deleted in its
entirety. 1In regard to this Rule, I see no
need for it in light of your Rule 1222 for the
reascn that a trial De Novo before the Commission
on a matter which the Commission has referred to
an examiner and entered its Order based upon the
examiner's report and the record made before the
examiner would serve no purpose except to delay
the entry of a final Order,

I take this opportunity to compliment you and
your Committee on the fine Jjob done in the preparation
of the proposed Rules and offer the above only as suggestions.

Respectfully submitted,

NEAL & GIRAND,

o /be BY: . ’//£~

cc: Mr. Jason W. Kellahin,
Attorney at Law,
Santa Fe, New Mexico.

Mr. Jack Campbell,
Attorney at Law,
Roswell, New Mexico.

Mr. William B. Macey, Secretary,
0il Conservation Commission,
Santa Fe, New Mexico.

Mr. Terrell Couch,
¢/oc Ohio 0il Company,
Houston, Texas.
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OIL CONSERVATION COMMISSIONMN
P. O. BOX 871

SANTA FE, NEW MEXICO

July 22, 1955

Mr. Jack M, Campbell

Je Pe White Buildina
Roswell, New Mexico

Dear Mr. Campbell:

I enclose a cepy of the July lith hearing of Case 903
regarding the Rules on Procedure.

We would sppreciate it if you would give this transoript
your early attention and ferward to us your recommsndations
and, if possible, a rough draft of Section "N"™ of the Commlission's
Statewide Fules and Regulations.

Very truly yours,

Charles M. Reider
District Enginesr

CMR:brp
Enclosure
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OIL CONSERVATION COMMISSION
P. O. BOX 871

SANTA FE, NEW MEXICO

July 22, 1955

¥r. George W, Selinger
Skelly Cil Company
P.O. Box 1650

Tulsa 2, Oklahoma

Dear Mr. Selinger;

I enclose a copy of the July l4th hearing of Case 903
regarding the fules on Procedure.

We would appreciate it if you would give this transcript
your early attention and forward to us your recommendations
and, if possible, a rough draft of Section *N" of the Commission's
Statewids Rules and Regulations.

Very truly yours,

Charles M. Reider
District Engineer

CMR:brp
Enclosure



—< To = © 2

e OIL CONSERVATION COMMISSION

P. O. BOX 871
SANTA FE, NEW MEXICO

July 22, 1955

Mr. John Woodward

Amerada Petroleum Corporation
P.0. Box 2040

Tulsa 1, Oklahoma

Dear Mr, Woodward:

I enclose a copy of the July 1liAth hearing of Case 903
regarding the Rules on Procedure,

We would appreciate it if you would give this transeript
your early attention and forward to us your recommendations
and, if possible, a rough draft of Sectlon "NM of the Commission's
Statewide Rules and Regulations,

Very truly yours,

Charles M, Reider
District Engineer

CMRsbrp
Enclosure
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OIL CONSERVATION COMMISSION
P. O. BOX 871

SANTA FE. NEW MEXICO

July 22, 1955

Mr. Terrell Couch
Ohio 0il Company
P.O. Box 3128
Houston, Texas

Dear Mr, Couch:

I enclose a copy of the July lhth hearing of Case 903
regarding the Rules on Procedure.

We would appreciate it if you would give this transcript
your early attention and forward to us your recommendations
and, if possible, a rough draft of Section "N" of the Commissionst?s
Statewide Rules and Regulations.

Very truly yours,

Charles M. Heider
District Engineer

CMRsbrp
Enclosure
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Propogsed Rules of cedure

Mr., W. B. Macey
New Mexico 0il Conservation Commission
Santa Fe, New Mexico

Dear Sir:

The Commission has submitted a draft of a proposed revision of Rules 1201-1223,
inclusive, of the Rules of Procedure of the Commission, incorporating provisions
for hearings before examiners,

A revision of the Rules of Procedure is necessitated by the enactment by the
1955 Legislature of New Mexico of Senate Bill 229, Chapter 235, Laws of

New Mexico 1955, providing for the appointment of examiners to conduct hearings
on matters coming before the Commission,

I wish to comnment on Rules 1217 and 1220, I have heretofore stated my objections
to Rule 1217. I shall briefly restate them here and then discuss Rule 1220,
Rule 1217 is objectionable on principle.

Knowledge of the Facts Should Not Be a
Disqualifying Cause.

One of the objectionable features of Rule 1217 is found in this language:

"No examiner shall conduct any hearing in any matter or
proceeding for which the examiner has conducted any part
of the investigation, #* 3 .

Since any member of the Commission may serve as an examiner under the provisions

of Senate Bill 229, I see no reason why any member of the Commission, or any

other person who may be appointed as an examiner, should be disqualified because

of his knowledge of the facts., Proceedings before the Commission are highly
technical. Any person who attempts to function without having investigated the
facts on any matter to be heard before him cannot, in my opinion, function properly.



Mr. W, B, Macey . 2~ July 25, 1955

Another objectionable feature of Rule 1217 is found in this language:

"In the event the applicant or petitioner, or any
other party who has entered an appearance in any
matter or proceeding, concludes that the examiner
to whom the matter or proceeding has been referred
is for any reason disqualified to act therein, the
party contending that such disqualificatlion exists
shall file with the Commission an affidavit stating
that such party believes the examiner to bs dis-
qualified, Such affidavit may be filed at any time
Frior to three (3) days befors the date such matter

or proceeding is set for hearing."

Under the provisions of Senate Bill 229, no person may be forced to have his
matter heard before an examiner, Within three days prior to the time set for
hearing, one may object to a hearing before the examiner. In this event the
matter mist then be heard by the Commission. It seems to me the statutory
right of objection to a hearing before an examiner should not be further
fortified with the right to object for no reason at all to a particular
examiner,

Whether an examiner is a qualified person to conduct a hearing should be for

the sole determination of the Commission, If he is not qualified for any

reason, then he should not, of course, be an examiner, But a determination

of the fitness and qualification of an examiner is the sole function of the
Commission, in my judgment. To hold otherwise would be to place it within the
power of an applicant or petitioner or any party who has entered an appearance

in any matter or proceeding to disqualify sach examiner to whom the Commission
might refer a matter, I do not believe that it was the intention of the
Legislature, in administrative proceedings such as are conducted by the Commission
under properly delegated authority, that one should have the right to disqualify
an examiner to whom a matter has been referred, on the sole ground that he believes
the examiner to be disqualified.

I have heretofore stated to the Commission that Rule 1220 is objectionable, I
have not stated for the record the basis of my objection. I now wish to discuss
at some length Rule 1220,
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I wish to discuss the de novo provisions of Senate Bill 229 in connection with
Rule 1220, The de novo provisions of the bill are contained in this language:

"When any matter or proceeding is referred to an
exaniner and a decision is rendered thereon, any
party adversely affected shall have the right to
have said matter heard de novo before the Commission
upon application filed with the Commission within

30 days from the time any such decision is rendered.”

That part of Rule 1220 which I wish to discuss as related to the de novo pro-
visions of Senate Bill 229 is contained in this provision:

"Any person affected by the order or decision rendered

by the Commission after hearing before the Commission
may apply for rehearing pursuant to and in accordance
with the provisions of Rule 1222; and said Rule 1222,
together with the law applicable to rehearings and
appeals in matters and proceedings before the Commission,
shall thereafter apply to such matter or proceedings.”

Senate Bill 229 Contains no Provision for a
Judjcial Review of any Order or Decision of
the Commission.

Senate Bill 229 contains neither an express nor an implied provision for a
Judicial review of any order or decision of the Commission. The bill does
contain an express provision which gives to a party adversely affected by a
decision rendered by the Commissicn on a matter referred to an examiner

the right to an administrative review on application for a de novo hearing
made within thirty days from the time of the rendition of the decision, But
this is not a provision for a judicial review,

Senate Bill 229 Contains no Frovigion for Rehearing.

The only provision for an administrative review of an order or decision of the
Conmission provided by Senate Bill 229 is that of a de novo hearing upon a
matter referred to an examiner. If an administrative review of an order or
decision of the Commission upon a matter heard by the Cormission is desired
it must be sought under the provisions of Section 69-223(a),(b), by the filing
of a petition for rehearing. It is important, I think, to take note of the
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difference in the provisions of Senate Bill 229 providing for administrative
review of an order or decision of the Commission on a matter referred to an
examiner and the provisions of Section 69-223(a) providing for an administrative
review of an order or decision of the Commission on matters heard by the
Commission. If a party to a mroceedings before the Commission upon a matter
referred to an examiner wishes or desires an administrative review of an order
or decision of the Commission, he must proceed by way of an application for a
de novo hearing. If he wishes or desires an administrative review of an order
or decision of a matter heard by the Commission, he must proceed by way of an
application for rehearing.

Application for a De Nowvo Hearing Cannot be Considered
an Application for a Rehearing.

While the results to be obtained on a de novo hearing under the provisions of
Senate Bill 229 and the results to be obtained on an application for rehearing
under the provisions of Section 69-223(a) may coincidentally be the same, an
application for a de novo hearing, though filed within twenty days of the entry
of an order or decision of the Commission, cannot be considered an application
for rehearing. The two applications are different. They are different in
nature and as to content.

Th istrative Review Frovided for Under Senate
Bill 229 Exists a Matter of .

A de novo hearing upon any matter referred to an examiner exists as a matter
of right., The Commission must grant a de novo hearing. It has no discretion
in the matter., The fact that an administrative review of an order or decision
of the Commission by de novo hearing is expressly granted as a matter of
right negatives the assumption that the Legislature had in mind extending the
right of judicial review to such proceedings.

Scope of Administrative Review on De Novo Hearing
is not Limited.

On a de novo hearing the Commission must again go into all the evidence and
render its decision anew. There is no statutory limitation on the scope of an
administrative review afforded by a de novo hearing., It is important to
notice that this is not true of the scope of an administrative review afforded
by an application for rehearing,
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Scope of Administrative Review on an Application
for Rehearing is Limited.

By statute the scope of an administrative review on an application for rehearing
is limited. The applicant must set forth the respect in which an order or
decision of the Commission is believed to be erroneous., On a rehearing he is
limited to those matters raised in the application, And, regardless of what

he raises, the Commission is under no statutory duty to grant a rehearing. In
fact, the Commission may refuse to hear the application at all, either through
the expedient of an order denying the application in whole or in part or
through the expedient of letting the ten-day statutory period within which it
must act expire, thus refusing a rehearing.

An Administrative Review of an Administrative Decision
and p c Review of an strative Decisi
are not the Same.

It requires no citation of authority to demonstrate that an administrative review
of an administrative decision is not a judicial review of an administrative
decision., An administrative review of an administrative decision may be had
before any administrative agency to which such administrative function has been
delegated. All that has been done under the de novo provisions of Senate Bill 229
is to delegate to the Oil Conservation Commission the power and authority of
administrative review of its orders and decisions on matters referred to an examiner,
The Cammission had the power of administrative review of its orders and decisions
on matters not referred to an examiner under the provisions of Section 69-223(a)
by way of an application for a rehearing. No right of judicial review of the
administrative review of the Commission on a matter referred to an examiner is
expressly contained in Senate Bill 229,

An administrative review of an order or decision of the Commission made upon a
hearing de novo, or made upon a rehearing, is not the same as a judicial review of

an order or decision of the Commission, Upon an administrative review, the Com-
mission may either affirm, modify, or vacate its previous order in whole or in

part, It may, if it sees fit to do so, enter an entirely new order or any order
which it thinks it should have entered in the first instance. On a Judicial review
of an order or a decision of the Commission, the Court may determine only whether

the order or decision of the Commission was proper or improper. It may not substitute
its judgment for that of the Cormission. The Legislature appears to have had in mind
the distinction between a judicial review on a trial de novo before a court and an
administrative review by the Commission of its order or decision on a hearing de novo,
In Senate Bill 229 no provision is made for a judicial review of an order or decision of
the Commission made and entered on a de novo hearing. By implication, it appears
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that no judicial review of the de novo order or decision was contemplated by
the Legislature. If it had been the will of the Legislature that such an order
or decision should be the subject of judicial review, all it had to do was to
say so., This it did not do,

Only Provision for Judicial Review is Contained
in Section 69-223(a),(b).

The material provisions of Section 69-223(a},(b), New Mexico Statutes 1941,
are as follows:

"(a) Within twenty (20) days after entry of any order or
decision of the commission, any person affected thereby
may file with the commission an application for rehearing
in respect of any matter determined by such order or
decision, setting forth the respect in which such order
oxr decision is believed to be erroneous. The commission
shall grant or refuse any such application in whole or

in part within ten (10) days after the same is filed

and failure to act thereon within such period shall be
deemed a refusal thereof and a final disposition of

such application. In the event the rehearing is

granted, the commission may enter such new order or
decision after rehearing as may be required under the
circumstances.

#(b) Any party to such rehearing proceeding, dissatisfied
with the disposition of the application for rehearing

may appeal therefrom to the district court of the county
wherein is located any property of such party affected

by the decision, by filing a petition for the review of
the action of the commission within twenty (20) days
after the entry of the order following rehearing or

after the refusal of rehearing as the case may be."

Judicial review of an administrative decision does not exist as a matter of
right., Appeals to the court from decisions of an administrative agency may be
granted or withheld at the will of the Legislature. No citation of authority
is needed to sustain this statement.
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An Order or Decision of the Commission Disposing

of an 4 jon for Rehe is not " Order
or Decision of the Commission" Wit the
of Section 69=22 of the Statute.

The statutory time for filing an application for rehearing begins to run

with the entry of "any order or decision of the Commission." About this, there
can be no controversy. This is the express provision of Section 69-223(a),
Under Subsection (a) of the statute a motion for a rehearing must be filed
within twenty days of the date of the entry of "any order or decision of the
Commission.," The Commission shall grant or refuse the application in whole or
in part within ten days after the same is filed. If it fails to act thereon
within the ten-day period this constitutes a refusal and a final disposition of
the application. If a rehearing is granted the Commission may enter such new
order or decision after rehearing as may be required under the circumstances.
The granting or refusing of the application in whole or in part, or the entry

of a new order or decision after rehearing, cannot on any theory be said to

be "any order or decision of the Commission" within the meaning of Subsection (a)
of the statute. To so construe the statute would be to permit the filing of
successive applications for rehearings. This would render the statute unworkable,

Under Subsection (b) a party to a rehearing proceeding, dissatisfied with the
disposition of the application for rehearing, may appeal to the distriet court
by filing a petition for review within twenty days after the entry of the order
following the rehearing, or after the refusal of rehearing as the case may be.,

Order or Decision of the Commission, Within t
Me of Section 69-22 Includes the First

Order or Decision of the Commiggion.

While judicial review by appeal, provided for by Section 69-223(b), is from

the disposition of the application for rehearing which may consist in the granting
or refusing of such application in whole or in part, or the entry of a new order
or decision after rehearing, notice must be taken of the fact that the appeal

is initiated, and can only be initiated, by the filing of an application within
twenty days from the entry of any #rder or decision of the Commission. It is
therefore clear that the term "any order or decision of the Commission" as used
in Section 69-223(a) can refer to, and does refer only to, the first and original
order or decision of the Commission., The term "any" was not intended to be used
in the sense that an applicant could select which of several orders or decisions
that might be entered by the Commission on which he might file an application
for rehearing. Rather the term "any" was used to describe the entry of an order
on the subject matter of the hearing from which one dissatisfied with the dis-
position of a motion for rehearing might have a judicial review of that order
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by way of an appeal to a district court provided he followed the statutory
mandate of filing his application for a rehearing within the twenty-day
statutory period from the date of the entry of the order. This is made

clear by the statutory provision that the appeal is from the entry of the order
following rehearing or following the refusal of rehearing. The initial step
in perfecting the appeal from the entry of the order following rehearing or
the refusal of rehearing is the mandatory and jurisdictional requirement that
anapplication for rehearing be filed, not within twenty days from the entry

or failure of the entry of an order disposing of the application for rehearing
or the entry of a new order or decision after a rehearing or the entry of an
order on a hearing de novo, but within twenty days of the date of the entry

of any order or decision of the Commission.

4 Judicigl Review of a De Novo Hearjng Cannot be had.

The time element involved in the exercise of the right to a de novo hearing on
a matter referred to an examiner and the exercise of the right of judicial review
of the disposition of an application for a rehearing on a matter heard before
the Commission is such that a judiclal review of the disposition of a matter on
a de novo hearing cannot be had. The practical effect of establishing a
thirty-day period from the time of the rendition of a decision by the Commission
on a matter referred to an examiner within which the right to a de novo hearing
may be exercised, while retaining the mandatory and jurisdictional statutory
period from the date of the entry of an order or decision on a matter heard
before the Commission for the filing of an application for a rehearing is a
strong, if not a conclusive, indication that the Legislature had no intention of
extending the right of judieial review to a de novo order or decision of the
Cormission.

It must be assumed that the secretary will, in the future as in the past, promptly
and expeditiously, in compliance with Section 69-206 of the 1941 Statutes, enter

all rules, regulations, and orders in a book kept for that purpose by the Comnission.
It is not assumed that the secretary will withhold the entry of any order, rule,
regulation, or decision of the Commission from entry until after the expiration

of thirty days from the rendition of a rule, order, or regulation of the Coumission,
It is to be assumed that the Commission will make no distinction as to the time

of the entry of any order, rule, regulation, or decision of the Commission on
matters heard by the Commission itself and matters referred by the Commission to

an examiner,

A simple example will illustrate what I am attempting to say. "A" applies

for an unorthodox well location. The matter is referred to an examiner, An order
or decision of the Commission is rendered and properly entered, denying "A" any
relief, "A" now has his choice of an administrative review of this decision,
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He may have a de novc hearing without the right of judicial review upon an appli-
cation filed within thirty days from the date of the rendition of the decision,

He may have an administrative review of this decision by way of a rehearing with
the right of judicial review upon an application for a rehearing filed within
twenty days of the entry of the order. It is evident that "A" cannot pursue

his right of a de novo hearing and, at the same time, pursue his right of judicial
review, At least, the legislative intent that he may do so is not sufficiently
clear to justify the Commission in its endeawor to extend the right of judieial
review by rule to an order or decision of the Commission on a de novo hearing.

The Right of Judicial Review Cannot be Extended
by a Rule of the Commission,

There can be no objection to stating a statutory provision as a rule., This

has been done with respect to a rehearing in Rule 1222, But this has not been
done in the statement of Rule 1220, In stating Rule 1220 the Commission seeks
by administrative action to extend the right of judicial review to decisions

of the Comission made after a de novo hearing authorized by Senate Bill 229.
Neither Senate Bill 229 nor any other statutory provision authorizes the
Commission to do this, It is fundamental that the Commission has only such
power and authority as is expressly or by necessary implication delegated to it.
The Legislature has not delegated to the Commission the power or authority to
extend the right of judicial review to its orders or decisions.

Bottomed on the provisions of Senate Bill 229, Rule 1220 appears to be in
direct conflict with the provisions of Section 69-223 of the statute which
provide the procedural steps to be followed in order to obtain a judicial
review of an order or decision of the Commission. It follows that any
attempt to grant the right to apply for a rehearing other than in accordance
with the provisions of Section 69-223 of the statute can result only in
confusion, misunderstanding, a probable miscarriage of justice, and injury
to those attempting to comply with the rule.

It is not clear why the Commission should give to the de novo provisions of
Senate Bill 229 a construction which places Rule 1220 in conflict with

Section 69-223 of the statute, when such action is neither necessary nor
required in order to perpetuate the right of a hearing de novo under the pro-
visions of Senate Bill 229 and the right of judicial review under Section 69-223
of the statute. The only explanation offerable is, the Commission must have
considered the provisions of Senate Bill 229 as in conflict with the provisions
of Section 69~223, and that it was charged with the duty and authorized by law
to resolve this conflict by the promulgation of the rule.

Nothing could be farther from the truth. The two provisions of the statute are
not in conflict. And, if they were, statutory authority to resolve such a conflict
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is not one of the powers delegated to the Commission in the administration of

the conservation laws of the State of New Mexico,

The stence of the Ri of Judicial Revi
ig For Indiwidual Determination.

It is sound thinking, I believe, to suggest to the Commission that it should not
attempt to prejudge or determine by rule the existence of the right of judicial
review of its orders or decisions., The existence or nonexistence of the right

of judicial review of an order or decision of the Commission is a matter for

individual determination,

Very truly yours,

Eidr £

e Tle TO
EHF:fe

cc: The Honorable John F. Simms
Governor of New Mexico
Santa Fe, New Mexico

The Honorable E. S. Walker
Commissioner of Public Lands
Santa Fe, New Mexico

Mr., W, F. Kitts
F. O. Box 664
Santa Fe, New Mexico

Mr. J. W, Gurley
0il Conservation Commission
Santa Fe, New MexXico

Mr, Jason W. Kellahin
Attorney at Law

P, 0. Box 597

Santa Fe, New Mexico

Mr. John Woodward

Amerada Fetroleum Corporation
Box 2040

Tulsa, Oklahoma

Mr, George Selinger
Skelly 0il Company
Box 1650

Tulsa, Oklahoma

Mr, Jack Campbell
J. P, White Building
Roswell, New Mexico

¥r, J. Os Terrell Couch
The Ohio 0il Company
Box 3128

Houston, Texas

Mr, Harry D. Turner
Staff Attorneys
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J. §. FREEMAN, VICE PRESIDENT July 25’ 1955

ne: Case 903
Hules on Procedure

01l Conservation Commission
P. O. Box 871
Sznta Fe, New Mexico

Attention: Mr. Charles M. Reider
~ .
Zentlemens:

Thank you for your letter of July 22, attaching a copy
of the traunscript of the hearing held July 14 on the revision of
Section "N", Rules on “rocedure, governing hearings to be conducted
by Trial cxaminers,

“e are herewith attaching our suggestions and recomrenda-
tions for revison of Section "N". You will note that we recommend
amending hule 1209, without the necessity of a wholesale change of
rules. ¥e have attempted to keep this revision as simple as
possible,

We are returning the Transcript of Prceeedings.

GWS: dd




CONLUCTING OF HEARINGS
fule 1209

(a) Hearings before the Commission shall be conducted without rigid
formality. A& transcript of testimony shall be taken and preserved as a part
of the permanent records of the Commission, aAny person testifying in response
to a subpoena issued by the Commission and sny person seeking to testify in
support of an application or motion or in opposition thereto, shsll be required
to do so under osth. However, unsworn comments and observations by any
interested party will be united end made a psrt of the record, Comments and
observations by representatives of Oparators Committees, the United States
Geologicel Survey, the United States Buresu of iMines, the New Mexico Bureau
of liines and other competent persons are welcomed, Deleted (Two memburs of
the Commission constitute a guorum for the transaction of h»usiness and for
holdings of hearings, but one mewber of the Commission may conduct a hesring
for trne purpose of receiving testimony only.)

Added: (b) The Commission may authorize any one of its members or any
member of its staff to conduct hearings on any application that may be properly
filed before it. &t the time of such filing, applicant may socecifically request
that the matter be referred to an examiner, and unless such reguest is objected
to by any interested party at least ten (10) days grior to the day selected for
hearing, the matter will be automatically referred; provided, however, the
Cormission way, at its discretion, have the mstter heard before it at the
next regular statewide hearing of the Commission, Applications eligible for
reference must be on file at least fifteen (15} days prior to such regular
statewide hearing of the Commission, except in emerszency matters as provided
for in Hule 1202 herein.

4idded: (c) Such examiner shall have the power to regulate all proceedings
held before them and periorm all acts and take all mcasures necessary or proper
for the efficient and orderly conduct of such hearings, including the swearing
of witnesses, receiving of testimony and exhibits offered in evidence subject
to such objections as may be imposed, ruling on such objections, and shall
cause a complete record of the proceeding to be made and transcrived and shall
certify the same to the Commis-ion for consideration, together with the rsiort
of trhe examiner and his recosmendations in connection therewith., It shall bve
the duty of ths examiner to send a cony of his report and recommendations to
each of the parties of record involved in the matter, stating that in five (5)
days he will file such report with the Commission and further advising t-at
excestions to such report by any party adversely affected shall be filed with
the Commission five (5) days after the date of the intended filing by such
examiner, Upon receiot of such exceptions to the examiner's report, the
Commission shall set the matter down for (a) de novo hearing or (b) upon
unanimous agreement of all parties entering arpearances in the case for
oral arguments only, within thirty (30) days from the time any such decision
is rendered by the examiner,



CONDUCTIRG OF HEARINGS
Ewle 1209

(a) Hearings before the Commission shall be conducted without rigid
formality. A transeript of testimeny shall be taken and preserved ss a part
of the permanent rescrds of the Commissien., Any person testifying ic respense
to a subpoens issued by the Commission and any person sesking to testify in
support of an spplication or moetion or in oppositien therete, shall be required
to do se under oath. However, unsworn comments and cbservatioms by any
interested party will be united and made a part of the recerd, Comments and
obssrvations by representatives of Operators Committess, the United States
Geelogical Survey, the United States Bureaun of Mines, the New Mexico Bureen
of ¥ines and other competent persons sre welgomed. {(Two members of
the Commission constitute a quorum for the transsetion of business and for
holdings of hesrings, but ome member of the Commission may conduet a hearing
for the purposs of receiving testimeny enly,)

Addeds (b) The Commission may authorise any one of its members or sny
member of its staff to conduct hearings on any spplication that may Be properly
filed before it., At the time of sush filing, spplicant may spesifically request
that the matter be referred to an examimer, and unless such request is objected
to by any interested party st least tea (10) days prior to the day selested for
hearing, the matter will be automatieally referredj provided, however, the
Commission may, at its discretion, have the matter heard before it at the
next regular statewide hesring of the Commission, Applications eligible for
reference must be on file at least fifteen (15) days prier to sueh regulsr
statewide hearing of the Commission, exoept in emergency matters as provided
for in Hules 1202 hersin,

Addeds (c) Sueh examiner shall have the power to regulate all procesdings
held before them and perform all acts and take all mzasures negessary or proper
for the efficlent and orderly condust of such hearings, includiag ithe swearing
of witnssses, receiving of testimony and exhibits offered in evidence subject
to sueh objections as may be imposed, ruling en such objections, and shall
csuse & complete record of the procesding to bs made and transeribed and shall
gortify the same to the Commis:zion for consideration, together with the report
of the examiner and his recommendations in comnestion therswith. It shall be
the duty of the examiner to send a eopy of his report and recoummendations to
sach of the parties of record involved in the matter, stating that in five (5)
days he will file such report with the Commission end further advising that
exseptions to sush report by any party adverssly affested shall be filed with
the Commission five (5) days after the date of the intended filing by such
examiner. Upon receipt of such exceptions to the examiner's report, the
Commission shall set the matter down for (a) de novo hearing or (b) upoa
unanimous agreement of all parties satering appearsnces in the cass for
oral arguments only, within thirty (30) days from the time any such descision
is rendered by the examiner,



CORDUCTING OF HEARINGS
Rule 1209

(a) Hearings before the Commission shall be sonducted withous rigid
formality. A transcript of testimouy shall be taken and preserved as a part
of the permanent reccrds of the Commission., Amy person testifying in respense
to a subpoena issued by the Coamission and any person sesking to testify in
support of am application or motion or in epposition therete, shall be reguired
to do so under cath, However, unsworn comments and cbservations by any
interested party will be united and made a part of the record, Comments and

 observations by representatives of Opsrators Committess, the United States
Geological Survey, the United States Buresu of Minss, the New Mexieo Buresu
of ¥ines and other competent persons are welcomed. (Two members of
the Commission constitute & quorum for the transastion of business and for
holdings of hearings, but ome mexber of the Coumissiom may condust a hesring
for the purpose of receiviag testimony oaly.)

Addeds (b) The Commission may authorise any one of its mesbers or any
member of its staff to conduet hearings on any spplication that may be properly
filed before it. it the time of sush filing, applisant may spesifically request
that the matter be referred to an examiner, and usless such request is objected
to by any interested party at least ten (10) days prior to the day sslected Yor
hearing, the matter will be automatically referred; provided, howsver, the
Commission may, at its diserstion, have the satter heard before it at the
next regular statewids hearing of the Commission., Applications eligible for
reference must be on file at least fiftesa (15) days prior to sueh regular
statewide hearing of the Commission, except in emergency matters as provided
for in Rule 1202 herein.

Addeds (e¢) Sueh exsminer shall have the power to regulats all proceedings
held befors them and perform all aets and take all measures necessary or proper
for the effielent and orderly condust of such hearings, including the swearing
of witnesses, receiving of testimony and sxhibits offered in evidenes subject
to such ohjections as may be imposed, ruling on such objections, snd shall
csuse 8 complete record of the precesding to be made and transcribed and shall

-gertify the same to the Commlesion for ecomsideration, together with the report
of the examiner and his recoomendstions in connection therewith, It shall bde
the duty of the examiner to send a copy of his report and recoumendstions to
sach of the parties of record invelved ia the matter, stating that in five (5)
days he will file such report with the Ceammission and further advising that
sxsceptions to sush report by any party adversely affected shall be filed with
the Commission five (5) days after the dats of the intended filing by sueh
examiner. Upon receipt of such sxceptisms to the exmminer's report, the
Commission shall set the matter down fex (a) de nevo hearing or (b) wpon
unanimous agreement of all parties entewing appesrances in the cass fer

oral arguments only, within thirty (30) days from the time any such decision
is rendered by the examiner.



COBDUSTIRG OF HEARINGS
Rule 1209

(a) Hearings befors the Commission shall be gondusted without rigid
formality. A transeript of testimony shall be taken and preserved as a part
of the permanent records of the Commission. Any persen testifying in
to & subpoena issued by the Commission snd any person sesking to testify ia
support of asn application or motion or in oppesition thereto, shall be reguired
to do so under cath. Howsver, unsworn ecommsnts snd cbservations by any
interested party will be united snd made & part of the record. Cosments and
observations by representatives of Opsrators Committees, the United States
Geological Survey, the United States Buresw of Hines, the lNew Mexico Buresu
of %“ines and other competent persons sre welcomed, (Two wembers of
the Commission constitute & guorum for the trsnsastiion of business and for
holdings of hearings, but one mesder of the Commission may conduct a hearing
for tre purpose of reseiving testimeny only.)

Added:t (b) The Commission may authorise any ons of its members or say
nenber of its staff to conduet hearings on any spplication that may be properly
filed before it. At the time of such filinmg, applicant may scecifically request
that the satter be referred to an examiner, and unless such request is objected
to by any interested party at least ten (10) days prior to the day selected for
hearing, the matter will be sutomatically refsrred; provided, howsver, the
Commission may, at its diseretion, have the matter heard before it at the
next regular statewide hearing of the Commission. Applications eliglible for
reference must be on file at least fiftees (15) days prior to sush regular
statewide hearing of the Commission, except in emergensy matters as provided
for in Rule 1202 herein.

Addedt (e) Such exsminer shall have the power Lo regulate all proceedings
held before thea and perform all aots and take sll maasures necessary or proper
for the efficient and orderly conduet of sush hearings, including the ewearing
of witnesses, receiving of testimeny and exhibits offered in evidence subjeet
to sueh objections as may de imposed, rulimg om such ocdjections, snd shall
ocsuse & complete resord of the proceeding to be made and tramseribed and shsll
certify the same to the Commis<ion for consideration, together with the raport
of the examiner and his recommendations in comnection therewith, It shall be
the duty of the exasinsr to send a cepy of his report and recommendations to
each of the psrties of record involved in the matter, stating that in five (5)
days he will file such report with the Commission and further advising trat
exgeptions to such report by any party adversely affested shall be filed with
the Commission five (5) days after the date of the intended filing by such
examiner, Upon receipt of such exceptions to the examiner's report, the
Commission shall set the matter down for (a) de nove hesring or (b) upen
unanimous agreement of all parties enterisg appsarances in the cese for
oral arguments only, within thirty (30) days from the time any such decision
is rendered by the examiner.
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Mr. J. 0. Terrell Couch
Legal Department

The Ohio 0il Company
P. O. Box 3128

Houston, Texas -

Re: Proposed Amendment of Rules of New Mexico
0il Conservation Commission

Vear Mr. Couch:

I am sorry that I did not have an earlier opportunity
to forward my writter comments on the gropesed rules of proce-
dure prepared by the committee of which you are a member. I ap-
preciated very much the invitation to submit my views, and I am
doing so herewith.

At the outset, I would like to express the view that
experience under the ruies will be the most effective means of
determining the changes which should be made. The follewing ad-
ditional changes seem to me to merit conaideration, As you will
note, some of them are merely matters of draftsmanship which you
nay éisregard if you do not feel that they are an improvement.

1. I mentioned at the hearing the apparent conflict
between the provisions of Rule 1204 and 1209, Rule 1204 con-
tains the mandatery requirements that “ﬁetice ef g ch
before the Commission and netice of gach he

iner® shall be giver by persenal service and p’~' ;

Rule 1209 is entitled ®"Contiruance of Hearing ?ithent New Ser-
vice”, and provides that a matter as to which notice has been
published for hearing befere an examiner shall be placed on the
regular docket of the Commissicn for hearing if an objection is
filed by an interested person within three days prior te the pro-
posed hearing. The rule then continues to provide for only a
supplemental notice to persons who have appeared in the proceed-
ing a8 a prerequisite for the Gemﬁiasien earing. As I read the
mandatory and unqualified requirement of Rule No. 1204, no valid
hearing could be held before the Commission, whether on contin-
uance under Rule 12@9 or otherwise, without personal service
and publicatioen. 1269 is written, it does net contemplate
such service. Gne sanner of eliminatimg the conflict would be
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to insert after the words "notice of each hearing before the
Commission,” in Rule 1204, the following: ™except hearings con-
tinued by an examiner as provided in Rule 12087,

2. The same apparent conflict exists between Rule 1206
and subparagraph (¢) in Rule 1207. The latter provision requires
a supplemental notice not less than ten days before the date of a
hearing before the Commission, whereas under the provisions of
Rule 1209, a matter set before arn examiner will be continued to
the next regular hearing of the Commissien in case of objection
without reference to whether time is available for the supple-
mental notice required by subparagraph (e) of Rule 1207.

3. We discussed individually the attempt of the draft~
ing committee to combine under Rule 1207 "supplemental notices®,
every type of service or netice which would occur subsequent to
the original service and publication. While the objective is a
desirable one, it seems to me that it is not appropriate to treat
the proposed report and recommendations of the examiner as a "sup-
plemental notice™ as is done in Rule 1217. The same observation
could be made with reference tc treating the Commission's orders
as a supplemental notice under Hule 1221.

4. I believe that the phraseology of Rule 1203 would
be improved if the words "known to applicant" were inserted in
lieu of the words "insofar as applicant beliecves™ appearing ir
the third line from the end of the rule.

5. At the June Commissien hearing you will recall
that there was some discussion as to the due process of law as~
pects of Section 1209 if notice of a hearing before an examiner
is published, and the hearing is actually held before the Com-
mission on continuance, with no publication of notice of the
Commission hearing as such. I think that this may pose & prob-
lem, but that it can be handled as suggested, 1 believe by John
onéard, by making the published notice include the possigility
of continuance for hearing before the Commission as previded by
the rules and regulations of the Commission.

6. I1f, as suggested, by El Paso Natural Gas Company
I believe, the examiner is given the express power to exclude
testimony or evidence in Rule 1215, I believe that provisions
should be made for making a tender of the proof sco that it would
be ir the record wher considered by the Commission. The exclu-
sion could then be assigned as error and passed upon by the Con-
mission.

7. With reference to Rule 1217, I am curious as to
the "prosecuting function® which is referred to. I do not know
of any ®prosecutien® that would occur before an examiner, and it
would seem to me that if it is intended to prohibit the examiner
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from participating in the hearing, other thar as an umpire, that
should be so0 stated. The last sentence of the first paragraph

of Rule 1217 does no harm, but it seems to me that the provisions
for disqualification by the parties is perfectly adequate without
it. The procedure is patterned after our statute providing fer
disqualification of District Judges, which puts the burden ou

the parties to disqualify. It presumes that the judge will be
impartial without an express requirement to that effect.

Of the foregoing suggestions, 1 consider numbers 1 and
2 tc be quite important as they undoubtedly will result in an at-
tack on the jurisdiction of the Commission if the conflicts are
not eliminated., The remaining matters iall in the general cate-
gory of "ebservatious™. I have the feeling that the procedure is
unduly extended by the filing of the proposed report of the ex-
aminer, filing and possibly argument before the Commission of ex-
ceptions thereto, entry by the Commission of an order and there-
after a trial de nove by the Commission of the same issues, fol-
lowed by the possibility of a rchearirg. I am confident that
only matters in which no controversy is anticipated will be heard
before examiners under these circumstances, but perhaps, until
the volume of cases becomes much greater, that will be desirable.

May I again express my appreciation of your invitation
tc file these recommendations. I am sending copies to Messrs.
Curley, Kitts, Kellahin, Sellinger and Woedard, who, I understand,
composed the Committee.

With best personal regards, 1 am,

Sincerely yours,

Ross L. Malone
RIMzsbhe

cc: Mr. Johm W. Gurley/
Mr. Willard F. Kitts
Mr. Jason Kellahin
Mr. George Sellinger
Mr. John Woodard
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¥r. Je 0, Terrell Couch
Logal Department

The Ohio 0il Company

P. 0. Box 3128

Houston, Texas

et Proposed Amendment of Hules of New Nexico
011 Conservation Commission

Pear Hr. Coucht

1 aw sorry that ] did sot have an earlier opportunity
to forvard ny written comments on the prepesed rules of proce-
dure prepared by the committee of whic g:n are a member. I ap-
preciated very much the imvitation to submit my views, and I am
doing so herewith.

At the outset, ] would like te express the view that
experience under the rules will be the most effective means of
determining the changes which should be made. The followirng ad-
ditional changes seem to me to merit consideratien., As yeu will
note, some of them are wmerely matters of draftismanship eh you
Bay éisregard if you do not feel that they are an improvement.

. 1. I mentioned at the hearing the apparent conflict
between the provisions of Rule 1204 and 1209. Bule 1204 con-
tains the mandatery requirements that "notice of gach

before the Commission and netice of epch b ing &

g!%ggf# shall be giver by persenal serv: 3

Kule

Lale PR

, s p L2100,

209 is entitled "Centinuance of Heariny Without New Ser-
vice®, and provides that a msatter as to which notice has been
published for hearing before as examiner shall be plased on the
regular docket of the Commission for hearing if an objection is
filed by an interested persen within three days prior te the pro-
posed hearing. The rule then continues to provide for only a
supplemental notice te persons who have appeared in the proceed-
ing as a prerequisite for the Comsissien hearing. As I read the
mandatory and unqualified requirement of Rule No. 1204, ne valid
hearing could be held before the Commission, whether on contian-
uance under Rule 1209, or otherwise, witheut persopal service
and publicatien. As 1209 is written, it does net contemplate
such service. One marner of eliminating the conflict would be
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to insert after the words "notice of each hearing before the
Commission,” in Rule 1204, the followlng: "except hearings con-
tinued by an examiner as provided in Rule 1209%,

2. The same appareat cenflict exists between Rule 1209
and subparagraph (¢) i»s Rule 1207. The latter provision requires
a supplemental notice net less thau ter days before the date of a
hearing before the Commission, whereas under the provisions of
Rule 1209, a matter set before ac examiner will be continued to
the next regular bhearing of the Commission in case of objection
without reference to vhether time is available for the supple-
mental notice required by subparagraph (e¢) of Rule 1207.

3. We discussed individually the attempt of the draft-
ing committee to combine under Hule 1207 "supplemental notices™,
every type of service or notice which would ocecur subsequent to
the ori%inal service and publication. While the objective is a
desirable one, it seems to me that it is not appropriate to treat
the proposed report and recommendations of the examiner as a "sup-
plewental notice®™ as is done im Rule 1217. The same observation
could be made with reference te treating the Commission's orders
as a supplemental notice under Rule 1221.

4. 1 believe that the phraseology of Hule 1203 would
be improved if the words "Laewn to applicapt® were inserted ia
lieu of the words "insofar as applicast belicves™ appearing in
the third line from the ernd of the rule.

5. At the June Commission hearing you will recall
that there was some discussion as to the due precess of law as-
pects of Section 1209 if notice of a hearing before an sxaminer
is published, and the hearing is actually held before the Com-
mission on continuance, with ne publication of notice of the
commission hearing as such. 1 think that this may pose a prob-
lem, but that it can be handled as suggested, 1 believe b {ﬁhﬂ
Woodard by making the published uotice irclude the possigi ity
ef cantinunnee for hearing before the Commission as previded by
the rules and regulations of the Commission.

6. If, as suggested, by El Pasc Natural Cas Company
1 believe, the examiner is given the express power te exclude
testimony or evidence in Rule 1215, I believe that provisions
should be made for making a tender of the preef s¢ that it would
be in the recerd when considered by the Commission, The exclu-
sianiceuld ther be assigned as errer and passed uporn by the Com-
mission.

7. With reference to Rule 1217, I am curious as to
the "prosecuting function" which 18 referred to. I do not know
of any "prosecution®™ that would eccur before an examiner, and it
would seem to me that if it is intended te prohibit the examiner
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from participating in the hearing, other thar as an umpire, that
should be so stated. The last sentence of the first paragraph

of Rule 1217 does no harm, but it seems to me that the provisions
for disqualification by the parties is perfectly adequate without
it. The procedure is patterced after our statute providing for
disqualification of District Judges, which puts the burden on

the parties to disqualify. It presumes that the judge will be
impartial without an express requirement to that effect.

0f the foregoiny suggestiocns, 1 consider numbers 1 and
2 to be quite important as they undoubtedly will result ir an at-
tack on the jurisdiction of the Commissien if the conflicts are
not eliminated. The remaining matters fall in the general cate-
gory of "observations®. I have the feeling that the procedure is
unduly extended by the filing of the proposed report of the ex-
aminer, filisg and possibly argument Lefere the Commission of ex-
ceptions thereto, eutry by the Commission of an order and there-
after a trial de nove by the Commission of the same issues, fol-
lowed by the possibility of a rchearing. I am confident that
orly matters in which no centroversy is anticipated will be heard
before examiners under these circumstances, but perhaps, until
the volume of cases becomes much greater, that will be desirable.

¥ay I again express ny appreciation of your invitatioo
to file these recommendatiors. I am sending copies to Messrs,
Gurley, Kitts, Kellahin, Sellinger and Woodard, who, I understand,
conposed the Committee,

With best personal regards, I am,

Sincerely yours,

Ross L. Malone
BELMibc

cc: Mr. Johe W, Gurley
Mr. Willard F, Kitts
Mr. Jasor Kellahin y//
Mr. Geerge Sellinger
Mr. John Woodard



Segal Department

W Home Everctt Aug!us“c 1, 1955 PO Bow 3128
j O Gorsol! Cowch Re: New Mexico 0il Conservation Commission
ol Rules on Procedure
rmegys

Mr. Willard F. Kitts
P. O. Box 564
Sante Fe, New Mexico

Dear 8ir:

I enclose my letier dated August i, 1955, addressed to you,
containing my comments and observations concerning the suggestions
and objections vhich have been made regarding the proposed revision
of the Rules of Procedure.

Because of Mr. E. H. Foster's letter dated July 25, I felt
it sppropriate to furnish to him & copy of my comments and observa-
tions pertaining to his objections to Rules 1217 and 1220. I have,
therefore, sent to him a2 copy of that portion of the enclosed letter
which relates to hls objections.

Very truly yours,

TC: MK

&nc.

cc (w/enc.) - Mr. J. W. Gurley/ Mr. Jason W. Kellahin
P. 0. Box 871 P. 0. Box 597
Santa Fe, New Mexico Banta Fe, New Mexico
Mr. George ¥W. 8elinger Mr. Jack M. Campbell
Skelly 0i1 Company J. P. White Building
P. 0. Box 1650 Roswell, New Mexico

Tulsa 2, Oklahoma .,

Mr. John Woodward

Amersda Petroleum Corporation
P. O. Box 20h0

Tulsa 1, Cklahoma
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0}(@7:32;w@zgquuaé Re: New Mexico 0il Conservation Commission
ol Rules on Procedure

Mr. W. B. Macey

New Mexico 0il Conservation Commission
P. 0. Box 871

Santa Fe, New Mexico

Dear Sir:

For your information I enclose a copy of my letter dated
August 1, 1955, to Mr. Willard F. Kitts, containing my comments and
observations concerning the suggestions and objections which have
been made regerding the proposed revision of the Rules of Procedure.

Because of Mr. E. H. Foster's letter dated July 25, I felt
it appropriate to furnish to him a copy of my comments and cobserva-
tions pertaining to his obJjections to Rules 1217 and 1220. I have,
therefore, sent to him a copy of that portion of the enclcosed letter
which relates to his objections.

Very truly yours,

errell Couch

TC:MK
Enc.1l
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; oo J. P. WHITE BUILDING
‘ B N A
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TELEPHONES

JACK M. CAMPBELL 497% - 4287

JOHN F. RUSSELL

Aug. 12, 1955

W. F. Kitts, Attorney

New Mexico 0il Conservation Commn.
P, 0. Box 871

Santa Fe, New Mexico

Dear Bill:

I have your letter of August 8th concerning a meeting
of the Commissiont's Committee on Rules and Procedure.
I am scheduled to attend a meeting of the State Board
of Finance at 9:00 A.M. on August 16th, and if it is
completed I will be glad to attend the committee
meeting at 1:30 P.M. on the same date.

With kindest regards, I am

truly yours,

(

Campbell

Jdckl M.

JMC:1le



RULE . Filing Pleadings; Copy velivered to Adverse Party

or Parties. When any party to a hearing files any pleading,
plea or motion of any character (other than applicztion for
hearing) which is not by law or by these rules required to be
served uvon the adverse party or parties, he shall at the same
time either deliver or mail to the adverse party or parties
who have entered their anvearance therein, or their respective
attorneys of record, a copy of such pleading, plea or motion.
If there be more than four adverse parties who have entered
their appearance in said hearing, four copies of such vlead-
ing shall be denosited with the Secretary of the Commission
and the pvarty filing them shall inform all adverse parties who
have entered their appearance, or their attorneys of recorc,
that such coples have been deposited with the Secretary of the
vomiission. These copies shall be delivered by the Secretary

to tane first four avnplicants entitled thereto.



RULE 1221. ©Notice of Comuission's Orders. Within ten (10)

days after any order, including any order granting or refusing
or following rehearing has been rendered by the Comuiission, a
copy of such order shall be mailed by the Comuission to each
person or inis attorney of record who has entered his appearance
of record in the matter or proceeding pursuant to which such

order is rendered.



RuLE 1219. Disposition of Cases Heard by Examiner. Upon the

expiration of ten (10) days after such supplemental notice has
been given as provided in Rule 1218 of the receipt of the re-
port and recommendations of the .xaminer, the Comaission shall
either enter its order disnosing of the matter or proceeding or
refer such matter or proceed to the mExaminer for the taking

of additional evidence.
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Twenty-Second Legislature State of New Mexico

BISHOP PRINTING & LITHO CO. — PORTALES, N. M.

Referred to Conservation Committee

Senate Bill No. 229

Introduced by:
F. J. Danglade

AN ACT

RELATING TO THE NEW MEXICO OIL CONSERVATION
COMMISSION; GRANTING AUTHORITY TO THE
COMMISSION TO APPOINT EXAMINERS TO CON-
DUCT HEARINGS WITH RESPECT TO MATTERS
COMING BEFORE THE COMMISSION AND TO MAKE
FINDINGS AND RECOMMENDATIONS WITH RE-
SPECT THERETO.

Be It Enacted by the Legislature of the State of New Mexico:
Section 1. In addition to the powers and authority, either
express or implied, granted to the Oil Conservation Commis-

sion by virtue of the statutes of the State of New Mexico,
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the Commission is hereby authorized and empowered in pre-
scribing its rules of order or procedure in connection with
hearings or other proceedings before the Commission to pro-
vide for the appointment of one or more examiners to be
members of the staff of the Commission to conduct hearings
with respect to matters properly coming before the Commis-
sion and to make reports and recommendations to the Commis-
sion with respect thereto. Any member of the Commission
may serve as an examiner as provided herein. The Commis-
sion shall promulgate rules and regulations with regard to
hearings to be conducted before examiners and the powers and
duties of the examiners in any particular case may be limited
by order of the Commission to particular issues or to the
performance of particular acts. In the absence of any limiting
order, an examiner appointed to hear any particular case shall
have the power to regulate all proceedings before him and to
perform all acts and take all measures necessary or proper
for the efficient and orderly conduct of such hearing, includ-
ing the swearing of witnesses, receiving of testimony and
exhibits offered in evidence subject to such objections as may
be imposed, and shall cause a complete record of the proceeding
to be made and transcribed and shall certify the same to the
Commission for consideration together with the report of the
examiner and his recommendations in connection therewith.
The Commission shall base its decision rendered in any mat-
ter or proceeding heard by an examiner, upon the transcript of
testimony and record made by or under the supervision of
the examiner in connection with such proceeding, and such
decision shall have the same force and effect as if said hearing
had been conducted before the members of said Commission;
PROVIDED, HOWEVER, no matter or proceeding referred to

an examiner shall be heard by such examiner where any party
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who may be affected by any order entered by the Commis-
sion in connection therewith, shall object thereto within three
days prior to the time set for hearing. in which case such
matter shall be heard at the next regular hearing of the Com-
mission. When any matter or proceeding is referred to an
examiner and a deciston is rendered thereon, any party ad-
versely affected shall have the right to have said matter heard
de novo before the Commission upon application filed with the
Commission within 30 days from the time any such decision

is rendered.



SENATE BILL NO, 229

Introduced by
F. J. Danglade

AN ACT

RELATING TO THE NEW MEXICO OIL CONSERVATION
COMMISSION; GRANTING AUTHORITY TO THE COM-
MISSION TO APPOINT EXAMINERS TO CONDUCT HEAR-
INGS WITH RESPECT TO MATTERS COMING BEFORE THE
COMMISSION AND TO MAKE FINDINGS AND RECOMMEN -
DATIONS WITH RESPECT THERETO.

Be It Enacted by the Legislature of the State of New Mexico:

Section 1. In addition tothe powers and authority, either express
or implied, granted to the Oil Conservation Commission by virtue of the statutes
of the State of New Mexico, the Commission is hereby authorized and empowered
in prescribing its rules of order or procedure in connection with hearings or
other proceedings before the Commission to provide for the appointment of one
or more examiners to be members of the staff of the Commission to conduct
hearings with respect to matters properly coming before the Commission and to
make reports and recommendations to the Commission with respect thereto.
Any member of the Commission may serve as an examiner as provided herein,
The Commission shall promulgate rules and regulations with regard to hearings
to be conducted before examiners and the powers and duties of the examiners in
any particular case may be limited by order of the Commission to particular
issues or to the performance of particular acts. In the absence of any limiting
order, an examiner appointed to hear any particular case shall have the power
to regulate all proceedings before him and to perform all acts and take all
measures necessary or proper for the efficient and orderly conduct of such hear-
ing, including the swearing of witnesses, receiving of testimony and exhibits
offered in evidence subject to such objections as may be imposed, and shall cause
a complete record of the proceeding to be made and transcribed and shall certify
the same to the Commission for consideration together with the report of the
examiner and his recommendations in connection therewith, The Commission
shall base its decision rendered in any matter or proceeding heard by an examiner,
upon the transcript of testimony and record made by or under the supervision of
the examiner in connection with such proceeding, and such decision shall have
the same force and effect as if said hearing had been conducted before the
members of said Commission; PROVIDED, HOWEVER, no matter or proceed-
ing referred to an examiner shall be heard by such examiner where any party
who may be affected by any order entered by the Commission in connection there-
with, shall object thereto within three days prior to the time set for hearing, in
which case such matter shall be heard at the next regular hearing of the Com-
mission. When any matter or proceeding is referred to an examiner and a
decision is rendered thereon, any party adversely affected shall have the right to
have said matter heard de novo before the Commission upon application filed
with the Commission within 30 days from the time any such decision is rendered.



