FROK William J. Mcunce
DATA:  July 2, 135%

This memoracndum will sugplcement the memcrancum ncrutofore
prapsred by Mr., Ray C, Cowen.

Tners is, of courss, no dispute that the Cil Conservation
sommisslon of Wew Mexico has the duty o prevent waste and
correlative rights. I cannot se2 how the inclusion of a deliverabliiiy
faztor in the proration formula could have a4y epprecieble effect
unon the zorrelative rights of the various owners in ths Jalmut
Poocl., Apparently, the Patitioncrs are contending in Feragraph ¢(g)
of theilr Plezding tnat the irclusion of ths deliverability factor
would result in some 1l¢ss of profits, thereby cyqstltutLa? waste
as defin=d by the New Mexicc Statutes, If this 1s their conterntion,
I 2oncur with the corclusiorns reachad by Fr, Ccwan that the I position
iz unternablz,

It is arguavle that excessive loss of profilts resulting
in £he egbandonment of marginal wells meay constitute waste, Ths
N:w Mexlecc sbtatutory defivition of waste i-cludzs the "operating
v producing of any well or wells in suck a manner te reducs ¢r
tend to reduce the total quaniity of crude petroleum or natural ges
from any pool." However, this argument is the crux of Shne Petitioners
cortention in Paragraph €(h). I, therefore, assume that She Peti-
tioners in Paragrapn £(z) are concerned merely with some loss of
nroflts,

As pointed out by Mr. lows. in nhis memorandum, only one
state defines "economic wasbte" as pertaining to natural gas in their
consarvetlon statutes; nowever, several stazte regulatory agenciocs
nave consldered sconomic waste or zconomlce loss as e factor in oro-
muicesing their prorstlon and spacing rules., Zven whars such zon-
sideraticon is given, th: profit or loss faztor of <conomic wasts
is of very mincr importance. See Railroad Commission of Texas vs.
Fain, 161 S.¥W.24 452 (T=x.Civ.ipp., srror Ref'd). 1n tae casc just
cited, the Court said as Page £00:

"Ainy Order of the Commissicn limiting deasity of drilling,
dailly allcwable per well, or controlling storage, sracs-
vortaticr and marketing recessarily affzcts propesrsy valucs
and profits from production of oil, But this is necessarily
incident te the police pcwer of the 3tate to rzzulate any
pusiness affccted with a public interest, so long as ib
treats all alike,"
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Sec alsc tne case of In r=: Application cf Chamgplinc
Refininc Company, 296 Pacific 2d 17¢ (Oklahoma), concerniag a
spacing regulation for natural gas wherein the Court rejected the
"Seoromic weste" argument advanced bty Champlin and saild:

"Ivn our opinior, i% is mor: impgortant to sccure o each
lzssor, lesses zad owner of mineral rights in a ficld,
nis ratabls share cf production thercefrom and So prevant
undsreround waste, than it 1s to sscur:z o some, the
maximum profits from drilling and producing opursticons,
ccond: Appllcation of Pepper's Reflalng Company,
272 Pacific 2d %1t (Oklzshomz).

Prior to 1932, the Tsxas statutory definiticn of weste
was similzr =S¢ the presant New Mexico definitlon excepbt, however,
the Tzxes Statutes expressly 3xcluded ccoromlce waste., In discuss-
iog the term, economic waste, the Court in Danciger 011 and Refinlng
ZJompany vs. Railroad Commission, 49 3.W.2d 232 [Tex.Civ.ipp. 1932),
na2d this to say:

"Just what thz (Texas) Lezislaburz meant by "ecconomic

waste" is Mot clear. It is otbvious, w= uhlnx, that pnysical
waste of such rasources muct of nscessity result in ecoromic
weste, But 1¢ Is cqually ftrue that o:oqova wast> by vro-
ducers, such as sxpernditurzs upon 2 ziven well or lzase in
cringling in production tnereon, cf a sum in e¢xcess of what
tne well cr lease would returs to such producers financially,
dces not necessarily mean physizal wasta of the natural
raegource. In the latter case, thers would be zconomic

waste of the resocurces of the prcoducer; but if nis wells

were propzrly operated under regulation, there would bz no
physical waste of the natural rescurce itself, which is the
only matter in which ths State and the public ars inter=stad.
That scrt of wastz, or eccncmic loss in the prcducticn, sal:,
use or ﬁispus‘tion by the owners or opsrators of cil proporly
oroduczd oy them without physical waste of the rescurce
itsz1lf is ovrobably what the Legislature intended; and wnich
is & charactar of waste the Commissioner was without authority
to preveant."

Tne case referrad to lmmedietelv ghove wes versed by tne
Supremc Court of Texas {Dancizer 011 and Refilnirg Comocn vs,
Railroad Commission, 56 % h.?ﬁ 1075) due to the fact that the
Conservation Statutes uf Texa ware drastically amended in 1932,
thersby randering the lezal QLQSCIOKS moot. Such reversal did not
=0 Lo the merits of the case, As a matser of fact, the case is
still zcod authority for the rroposition gqucted avove and has beon
cited with approval numerous :times in suosequant Texas decisicons.,
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