IN THE SUPREME COURT OF TEE STATE CF
REY MEXICO

STATE OF NEV MEXICC EX REL OIL
CORBERVATION COMMISSION, EDYIN
L. MECEEM, MURRAY K, MORGAN,
A. L, PORTER, JR,, MEMBERS G¥F
SAID COMMISSION, TEXAS PACIFIC
COAL AND GIL COMPANY, AND XL
PASC NATURAL GAS COMPANY,
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BON, JORN i. BRAND, JUDGE CF L o=t g,
THE FIFTH JUDICIAL DISTRICT CF ) ~ALY
THE STATE OF NEW MEXICC, Sk
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For their appiicatiocn, the Aslators above-named respective-

iy shov the court:

1. That there is peading in the District Court of the
Fifth Judicial District of the State of Mew Mexico in amd for
the County of isa, Cause Mo. 18213, Contimental Uil Company,
et al, Fetitiomers, vs. Cil Comservation Commission of Wew Mexico,
et al, Respondents.

2. That said Cause No. 16213 ia a review action from
Order Nos. R-1092-A amd A~108i-C entered by the Cii Comservation
Commission on Jamuary 29, 1958, and April 25, 1958, respectively.
Copies of said Crders are attached dereto and are mgrked for
ideatification purposes as Exhibits A amd B.

3. Teat after the emtry of COrder 3-1082-C, eight separate
petitions for review were Iiled in the Diatrict Court of the
Fifth Judicial District seeking & review of the actiom of the Citl
Conservation Commission. The Oourt docketed thess cases as MNos.
18413 through i162i0. The cases wers subsequently cossolidated
and docketed as No. 16213. A copy of sach petitioa for review ias
attached bereto amd sade z part herecf by reference. These
petitioas for review are similar in most respects and are marked
for ideatification purposes as Exhibits C~1 through C-8.



4. That a pre~trial conference was held in Cause Neo.
16413 om August 4, 1938, at lovingten, Nev Wexico, before the
Bon. John 2. Brand, District Judge and respondent herein. The
remarks of the court, vhich comstitute the pre~trial order, are
attached heretc and marked for idemtificatioa purposes as Exhibit
D. At the pre~trial coafereace petiticners stated that they
intended to pregewt additiomal evidence at the trial ¢of Cause Fo.
16413. The court advised the petitiomers to motiiy relators and
the court as to the giast of wvhat testimeny they proposed to offer
ansd the reason for doing so. The court stated that it would rule
on vhether it would listem to such additional testimomy &t a
second pre~-triai conferemce.

5. That oa September 15, i988, petitioners submitted an
‘effer 0f proof” te relators and presumably to the court settiag
forth the additiomal testimony which they intemad to preseat upoa
trial of Cause No. 16213. A copy of this offer is attached
horeto and marked for ideatificatioa purposes as Exhibit k.

6. That a second pre-trial comfereance was bad before the
Hea. John R. Braad, District Judge, om Eeptember 23, 1858. At
this time the relators urged that in a review of as order of the
Cil Comservation Commission in District Court, evidemce im
addition to the record made before the Commissiosm could not be
received nor coasidered by the Court im determiming whether the
Commission actioa is arbitrary, capricious, unreasomable,
improper or unlaviui. Argumeat vas then bad on the admissibiiity
of each proposed item of additiomal evidence with relaters stat-
ing that such argusent in mo way comstituted a waiver of
objection to the court’'s takiag any additional evidence ia this
case.

7. At the ciose of argument the court stated that it
would take such additional evidenmce as was mot availadle tc
pestitioners at the time Of the hearings before the Cil Comserva~
ticn Commission and vhich was not preseated to the Commission.



The court further stated that such evidemce wouid be received in
order to determine vhether the orders complained of were
arbitrary, capricious, umreasonable, improper or unlawfui. i
writtea pre~trial order was reguested by relators. However, the
court declined to issue a formal pre-~trial order and stated that
a tramscript of its remarks wouid cemstitute the pre-trial order,
A copy of this pre-trial confersace ruling is attached bhereto and
marked for idemtificatioa purposes as Exhibit F.

8. That respondent herein will, uniess prohibited by
this Court, proceed to taks evidemce imn addition to the tramscript
of proceedings before the Oil Conservatica Commission for the
purpose of determiming vhether the Cii Comservatiom Commission
acted im an arbitrary, capricious, uaressonable, imprepsr or
unlavful masmer, vhich evidesnce the resposdent is wholly without
Jurisdictioa to take. The 'de nove' and 'additiomal evideace™
provisions of Sectiom $8-3-4i2 (b), whick Section grants a right
of reviev from Comnission action, does mnot contesplate mor permit
the takiag of additional evidence in the District Court for the
peurpose of determinimg whether the Cil Comservatioa Commissioa
acted im am arbitrary, capricious, umressonabls, improper or
walavwful manner. ¥hether the action of the Oil Comservation
Commission is arbitrary, capricious, uareasomabls, improper or
ualawviul must be determined soleliy on the basis of the record
made before the Commisasion. An interpretationm of this statute to
allov the takiag of additional evidence for these purposes upoan
a reviev of Commission action would render the statute uscoa-
stitutional ia that it would violate the separatioan of powers
provisiem (Article 11X, Section 1) of the New Mexico Comstitution.

9. That if respondeat carries out his ammcumced
inteation to take additional evideace such action would be error,
and this court should therefore interveme in the exercise of its
power of superiateadiag comtrol to prevest such error imasmuch as
reliators remedy by appeal is wholly isadeguats for the folilewing



(a) BRemedy by appeal after the eatry of final
Judgment or decres would be accompanied by umbsarable expense
amd delay to reiators.

(b) In order to preclude the possibility of
baviag its action branded unreasosable, arditrary, capricious or
improper on the basis of additional evidemce which it had mo
opportunity to comsider, Aslater (il Comservation Commissioa would
foel compelled to present testimoay ia the District Court to support
its action. The preparation and presemntation ol such testimoay
and exhibits would be extremely costly, time coasuming and detri-
ssutal to the efficiemcy of the wiready over-burdomed techaical
statf of Meiator Cii Comservation Commission, ail to the ultisate
detrimeat of the State of Wew Mexico.

(¢} Mmlator Texas Vaciilc Coal amd CGil Company
has already expenied iz excess of Thirty-five Thouswund Dollars
for reservoir studies and expert vitmess fees in preseating the
case Mpfore the Cil Comservation Commimsion. If petitiomers are
permitted to presest additioaal testimony, Melator Texas Pacific
Coal and Cil Company sust, of necessity, do likewise in order to
adeguately protect its interests. Preparation and pressatatioa
of such additional testimomy will result in an additiomal expense
of approximately Fifteea Thousand Dollars to said Belator.

(d) Belator Eil Pasc Baturai Gus Company has
already expeaded in excess of Ten Thousand Five Hundred Dollars
for ressrvoir studies and expert witaess fees in preseating the
case before the Cil Comservation Commission. If petitiomers are
permitted to preseant additional testimony, Helator El Faso Natural
Gas Company must, of mecessily, do likevise in order to adequately
protect its iaterests. Preparation and presentatioa of such
additiomal testimomny will rosult im am additiomal sxpemse of
approximately Five Thousamd Dollars to said Relator.



(e) Approxzimately 75 exhibits and ons thousand
pages of tramscript of testimoay origimally taken before the Cil
Conservation Commission, wvhich will become a part of the record
ia the District Court at the bearing upos the merits in CQause Mo,
12613, together with the proceedings had betors the District Court,
wvould necessarily be included ia the record to bes filed in the
Suprems Oourt, and the expense and delay occasionsd thereby would
be an undus burden uwpen relators.

(£) That by reasom of the expemse imvolved and
the delay which will inevitably ococur before a final decisicn may
be obtaimed upoa an appeal, the remedy by appeal is whelly
inadequate and the entry of a Writ of Prohibition is secessary to
preveat irreparable mischief, great, extraordimary, and exception-~
al bardship; costly delays and highly unusual burdens of expease.

YEEREFORE, relators pray that as alterastive Writ of
Prohiibition be issused hereia directiag respondsant to show cause,
at a time fixzed by this Court, why said ¥rit of Prohibditieon abould
aot De made permaneat asd that said alteraative Writ of Probibition
direct the respondent ot to take any additionmal evidemes in Cause
Bo. 18213 until further order of this Court amd that said Writ of
Prohibition, altermative and persmanent, direct and command
respondeat not to taks any additiomal evidense in Cause Jo. 16213
oa the Decket of the District Court, lea County, New Mexice.
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Assistaat Attormey Gemeral

Attormeys for Oil Commservatioa
Cosmission of New Mexico



TEXAS PACIFIC CCAL AND CIL CCMPANY
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ttormeys for Texas Pacific Coal
and Gil Company

EL PASC MATURAL GAS CONPANY

By:
El Paso htﬁnl'm Company



STATE CF NEW MEXITG
COUNTY OF BERNALILLC
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VERIFICATION

Edwin L. Mechem, Murray E. Morgan, aad A. L. Forter, Jr.,
monmbers of the Cil Conservation Commimsion of New Mexice, each
first being duly swora, upon oath state that they have read the
foregoing application, know the coatents thereof, and that the
matters and things stated therein are true to the best of their
owa knovledge and beliief.

Subscribed amd swora to before me this day of
. 1958.

My Commission Expires




