
BEFORE THE OIL CONSERVATION COMMISSION OF 

THE STATE OF NEW MEXICO 

IN THE MATTER OF THE APPLICATION OF 
JAMES D. HANCOCK AND CO., LTD., FOR 
AN ORDER REQUIRING RATABLE TAKE OF 
GAS IN THE WEST KUTZ-PICTURED CLIFFS 
POOL, SAN JUAN COUNTY, NEW MEXICO, OR 
FOR PRORATION OF GAS PRODUCTION IN 
SAID POOL 

APPLICATION FOR REHEARING 

TO THE OIL CONSERVATION COMMISSION OF THE STATE OF NEW MEXICO: 

Nov cones Stanolind Oil and Gas Company and moves the Oil Conservation Conmis
sion for a rehearing of Case No. 696 for the following reasons: 

1. On the 31st day of December, 195̂ , the Commission entered its Order No. 
R-566 in said case, vhieh order is dated December 23, 195U, and this application 
ls made within twenty days from and after the date said order was entered in the 
records of the Commission. 

2. Said Order No. R-566 establishes certain rules and procedures for the al
location of gas among the proration units in the West Kutz-Pictured Cliffs Gas 
Pool, San Juan County, New Mexico. 

3. Rule 6(A) of said Order No. R-566 provides in substance that a standard 
gas proration unit in said Pool shall be approximately l6o acres and that a non
standard proration unit may be formed after notice and hearing by the Conmission 
or under the provisions of paragraph (B) of said Rule 6. The rule further provides 
that allowable production from any non-standard gas proration unit shall be In a 
ratio which the area of the non-standard unit bears to a standard proration unit 
of 160 acres. 

k. Movant would show the Commission that no evidence was offered by any party 
at any of the hearings of said case which showed, or tended to show, that the pro
ration units in this Pool should be l60 acres; that, on the contrary, the only evi
dence which was offered by any party on this question as to the size which the pro
ration unit should be was the evidence of Stanolind Oil andGas Company and Benson 
and Montin to the effect that the proration units in this Pool should be approxi
mately 320 acres; that under the state of the evidence in the record In this case, 
the standard gas proration unit should therefore be fixed at approximately 320 
acres. 

5. In the event, upon rehearing as herein requested, the Commission should 
determine that the standard proration unit should be l60 acres, then, and In such 
event, movant requests that the Commission amend its Rule 6(B) so as specifically 
to provide for non-standard proration units of a size greater than l6o acres, not 
to exceed 325 acres, without notice and hearing, following the identical procedures 
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as therein prescribed for non-standard units of less than 158 acres. 

WHEREFORE, Stanolind Oil and Gas Company prays that the Commission grant the 
rehearing herein requested for the reasons hereinabove stated and, upon rehearing, 
that standard proration units in the West Kutz-Pictured Cliffs Pool be fixed at 
approximately 320 acres or, in the alternative, that the administrative procedure 
provided for in said rules for non-standard units of less than 158 acres be allowed 
for non-standard units consisting of approximately 320 acres. 

Respectfully submitted, 

STANOLIND OIL AND GAS COMPANY 

James K. Smith 
P. 0. Box llHO 
Fort Worth, Texas 



Chambers of 
C. C. McCulloh 

Judge, Div. 3 

3[trBt Juntctal Jiisirtci (Court 

October 5, 1955 
Telephone F E 4 - 6151 

Mr* Jason W. Kellahin 
Attorney at Law 
54$ East 3an Francisco 
Santa Fe, New Mexico 

Re: Stanolind Oil and Gas Company vs. 
Oil Conservation Commission, et a l , 
No. 4909, San Juan County. 

Dear Jason: 

I am enclosing a copy of recusal in 
the above-entitled cause, in compliance with the 
request contained in your letter of September 
29, 1955, for the convenience of attorneys in the 
case, a l l of whom live in Santa Pe, and in order 
that Judge Carmody may hear the motions and try 
the case, thereby saving expense to the Court 
fund if San Juan County. 

With best personal regards. 

CCK:vf 
Encl. 

cc: Hon. David W. Carmody 
Mr. Oliver Seth 
Mr. Willard F. Kltts 

C. C. McCOLLOH 
District Judge 



September 29, 1955 

Hon. Clyde C. MeCulloh 
Diatriot Judge 
San Juan County Courthouse 
Artec, Hew Mexico 

Re: Stanolind Oil and 3as Company 
v. Oil Conservation Commission, et al.* 
No. 4909, San Juan County 

Dear Judge HcCulloh: 

X am representing Western Development Company of 
Delaware and Frontier Refining Company, defendants In the 
above captioned ease* 

Due to the fact that a l l of the attorneys involved 
in this matter are located in Santa Fe with the exception 
of Texas attorneys who are partieipating, X would like to 
request that this matter be set for hearing in Santa Fe 
rather than in as tee, as a matter of convenience • X an
ticipate that there will be several motions filed in this 
case requiring legal argument, and I would certainly think 
a pre-trial conference essential before e final hearing 
and would request sueh conference. 

I discussed tbe matter of having the hearing in Santa 
Fe with Oliver Seth, attorney for the plaintiff, and 
Willard P. Kltts, attorney for defendant, Oil Conservation 
Commission, and with their approval contacted Judge Carmody 
in conn*ction with that proposal. Judge Carmody suggested 
that i f you were willing to recuse yourself, he would set 
the matter for hearing in Division 1, thereby avoiding 
either tbe necessity of the Santa Fe attorneys going to 
Aztec or your coming to Santa Fe for at least several 
bearings. 

If you are willing to do this, i t would certainly be 
appreciated, and X believe would result in a saving of time 
and money and would expedite a final disposition of the case. 

Yours very truly, 

JWK:lm 
cc: Mr. Oliver Seth 

Hr. Willard F . Kitts 
Jason W. Kellahin 



c 
September 19* 1955 

Mr. Ted Stockmar 
Frontier Refining Company 
Nile High Center 
Denver, Colorado 

Dear Mr. Stockwar: 

You have probably received notice by now of the suit 
brought by Stanolind Oil and Gas Company against the Oi l 
Conservation Commission seeking court review of Commission 
Order I o . R*£66 and subsequent orders entered in Case Ho. 
696. This i s the order which established proration in 
ths West Kutz-Pictured C l i f f s 3as Pool, San Juan County, 
New Mexico. 

As attorney for Western Development Company, suc
cessor to James D. Hancock and Company> L t d , , I w i l l 
participate in this case in support of the Commission18 
order, and Willard F . Kitts and I w i l l be working closely 
together to defend the Commission's position. 

Stanolind has named Frontier Refining Company as 
defendant ln the case along with Western Development Com
pany. Z would be happy to cooperate with you ln any way 
possible in defending the Commission's order. The chief 
object of attack by Stanolind i s tha 160-acre proration 
unit, their contention being that the Commission should 
have set the unit at 320 acres. I f we can present a 
united front, X think l t would be helpful and X would be 
glad to hear any suggestions you may have in this 
commotion. 

Yours very truly, 

JWK:lm 

eat Mr. Wlllard F . Kitts 

Jason W. Kellahin 



September 19, 1955 

Mr. William 0. .ebb 
Turner , V/hita, Atwood, McLane h Francis 
Merchantile Bank Building - 17th Floor 
Dallas 1, Texas 

Dear Hr. Webb.* 

You have probably received notice by now of the s u i t 
brought by otanoiiad Oil and Gas Company against tha O i l 
Conservation Commission seeking court review of Commission 
Order Ko, ri-5-66 and subsequent orders entered i r i Case No. 

This i s the order which established proration i n 
the West ICutz-Fiotured C l i f f s Gas Pool, San Juan County, 
New Mexico. 

As attorney for Western Development Company, suc
cessor ta Jamas I>. Hancock and Company, Ltd., I * w i l l 
participate i n th i s case In support of the Coramission's 
order, and Wiliard F. K i t t s and I w i l l be working closely 
together to defend the Commission?s position. 

Stanolind has named New Mexico Western O i l and Gas 
Company as defendant i n the case along with Western Devel
opment Company. I would be happy to cooperate with you 
i n any way possible i n defending the Coiamission's order. 
The chief object of attack by Stanolind ia the 160-acre 
proration u n i t , t h e i r contention being that tho Coralsaion 
should h*ve aet the unit at 320 acres. I f we can present 
a united f r o n t , I think i t would be helpf u l and I would 
be glad to hear any suggestions you may have i n th i s 
connection. 

Yours very t r u l y . 

JWK:lm 

cci Mr. Wiliard F . Kitts 

Jason W. Kellanin 



November 25, 1955 

Hon. David W. Carmody 
District Judge 
County Court House 
Santa Pe, New Mexico 

Res Stanolind Oil and Gas Company 
vs. New Mexico Oil Conservation Commissionj 
et al., No. !|909i San Juan County, 
New Mexico 

Dear Judge Carmody: 

I am enclosing a copy of a motion filed in behalf of 
Western Development Company and Frontier Refining Company 
in the above-captioned case. New Mexico Western Oil and 
Qas Company has also entered appearance and joined in this 
motion, a l l of the three above companies being defendants 
in the case. 

In this case, District Judge C. C. McCulloh has re
cused himself, and I understand the matter is now before 
you. I would appreciate i t i f you could set this motion 
for hearing at some convenient date. A similar motion 
has been filed by the New Mexico Oil Conservation Commis
sion, and Mr. Wiliard F. Kitts said that he would send you 
a copy of that motion. 

Due to the complex nature of this case, I believe 
that argument on these motions will take the better part 
of a day. 

Yours very truly s 

Jason W. Kellahin 
JWK:ln 
Encl. (1) 

cc; Mr. Wiliard F. Kitts*" 
Mr. Oliver Seth 
Mr. J. K. Smith 



OIL CONSERVATION COMMISSION 
P. O. BOX 871 

SANTA F E , NEW MEXICO 

February 3, 1955 

Mr. J. K. Smith, Attorney 
Stanolind Oil & Gas Company 
Box 1410 
FT. WORTH, TEXAS 

Dear Sir: RE: Rehearing in Case 696 

We attach a copy of the Cosed.ssion's Order R-566-B granting 
your company's application fer rehearing in Case 696. This 
will be advertised for March 17, 1955 (the day after the 
regular March hearing). 

Very truly yours, 

W. B. Macey 
Secretary-Director 

WBM:nr 

cc: Mr. Jason Kellahin, Attorney 
Box 361 
Santa Fe, N M 
(For J. D. Hancock, jr.) 



OIL CONSERVATION COMMISSION 
P. O. BOX 871 

SANTA FE, NEW MEXICO 

April 26, 1955 

Kr. Ted Stoctaoar 
Frontier Refining Company 
Mile High Center 
DENVER COLORADO 

Dear Sir: 

We enclose a copy of Stanolind Oil St Gas Company's 
application for rehearing in Case 696. The case 
has been continued to May 3, and testimony will be 
presented on that date. 

I will appreciate your returning this copy at your 
convenience, as i t is a Dart of our case file* 

Very truly yours, 

W. B. Maoey 

W'BMrnr 

Encl. 
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OIL CONSERVATION COMMISSION 

MR TED STOCKMAR 
FRONTIER REFINING CGKPANT 
MILE HIGH CENTER 
DENVER COLO 

APRIL 29 1955 

FOR TOUR INFORMATION HEARING IN CASE 696 SCHEDULED FOR MAT 3 

WILL BE CONTINUED UNTIL MAT 19 DUE TO INABILITY OF COMMISSIONER'S 

TO BE PRESENT NEXT WEEK 

W B MACET OIL CONSERVATION COMMISSION 



OIL CONSERVATION COMMISSION 
P. O. BOX 871 

SANTA FE, NEW MEXICO 

January 20, 1955 

Miss Ada Dearnley 
605 Sims Building 
ALBUQUERQUE H If 

Dear Ada: 

Here ia the July U, 1954, transcript ii* Case 6 ^ j * i c h 
we discusssed on the telephone today. Ther copy" should be 
sent, along with the invoice, to: 

Mr. R. 0. Hilts 
Stanolind Oil and Gas Company 
Box UIO 
PORT WORTH, TEXAS 

As soon as the girls have finished copying i t , I would ap
preciate your sailing our copy back, as we will probably have 
others wanting to look at i t prior to the rehearing, i f granted. 

Thanks very auch for taking care of thia. 

Sincerely, 

Nancy Royal 



OIL CONSERVATION COMMISSION 
P. O. B O X 8 7 1 

SANTA F E , NEW MEXICO 

March 8, 1955 

Mr. William G. Webb 
Turner, At wood, White, McLane & Francis 
17th Floor, Mercantile Bank Bldg. 
DALLAS, TEXAS 

Dear Bill: 

Here are the order and the application in Case 696 in
volving Stanolind'a request for rehearing in the West Kutz-
Pictured Cliffs Gas Pool case. 

Sincerely, 

WBM:nr 
W. B. Kacey 



October 20, 1856 

J i l l i a a o, w«bb, E8*. 
Turner, -hite, 'twood, 
' cLane and Francit 
Attorneys at Law 

:ear r . e bb : 

4*«09, Ban t7u*S count? ' 

At the surest;*on of > 
X &n sending you a COOT ^ ft. 8 2? " " e ^ a M n , 
prepared and f i led o?l>c L r T h a v « 

- ^ r . ileHahir â d ? » f ^ b J V e * l c o 

h**py i f you tod your cUen^ b * 
case. ' w c j -icnt join us In this 

Very truly yours, 

F , Kitts 
*FKilh 

ILLEGIBLE 



T U R N E R , W H I T E , A T W O O D , M 5 L A N E AND F R A N C I S 

A T T O R N E Y S A N D C O U N S E L O R S AT LAW 

7 ^ F L O O R M E R C A N T I L E B A N K B U I L D I N G 

D A L L A S I .TEXAS 

March 9, 1955 
J U L I A N M M E E R 

T R E V O R R E E S - J O N E S 

H A R R Y S W E L C H 

" H O S . R - H A R T N E T T I H 

H . L h l T C H I N 5 , J R . 

W I L L I A M L . M z I N E R N E Y 

W I L L I A M G W E B B 

L E W I S C H A N D L E R 

S N O V / O E N M . L . E F T W I C H . ^ R . 

W I L L I A M C - H E R N O C N . J R -

T H O M A S B M P E L R O Y 

-J G L E N N T U R N E R 

W . D . W H I T E 

^ F L IX A T W O O D 

A L F R E D E M S L A N E 

E D W A R D L F R A N C I S 

J A M E S B . F R A N C I S 

Mr. W. B. Macey 
Secretary & Director 
New Mexico Oil Conservation Commission 
P. 0. Box 871 
Santa Pe, New Mexico 

Re: Case Number 696 

Dear B i l l : 

This w i l l acknowledge receipt of your l e t t e r dated 
March 8, 1955 enclosing a copy of Stanolind's application for 
rehearing i n the captioned case and the order of the Commission 
granting the same. We wish to thank you f o r your courtesy i n 
forwarding these instruments to us and, with best wishes, I am 

Yours very t r u l y , 

William G. Webb 

WGWimch 



/ 
E. F. C E S I N G E R 

G E O L O G I S T 

1315 PACIFIC 

DALLAS, TEXAS 

MAY 13, 1955 

MR. W. B. MACEY 
SECRETARY AND DIRECTOR 
NEW MEXICO OIL CONSERVATION COMMISSION 
SANTA FE, NEW MEXICO 

DEAR SIR: 

AS ONE OF THE OPERATORS WHO WOULD BE AFFECTED BY 

THE HEARING WHICH STANOLIND HAS SCHEDULED BEFORE YOU ON THE 

I9TH OF MAY, REGARDING THE ATTEMPT TO SCHEDULE 320 ACRE 
PRORATION UNITS INSTEAD OF THE PRESENT |60 ACRE UNIT FOR 
THE PICTURED CLIFFS PRODUCTION IN THE WEST KUTZ FIELD, THIS 
IS TO ADVISE YOU THAT WE HAVE NO OBJECTION TO THIS RULING 

AND CONCUR WITH STANOLIND THAT A 320 ACRE UNIT WILL AMPLY 
DRAIN THE AREA. 

RESPECTFULLY YOURS, 

E. F. CESINGER 

EFC/LM 



BROOKHAVEN OIL COMPANY 
FIRST N A T I O N A L B A N K B U I L D I N G 

( M A I L ) P. O . BOX 6 4 4 

A1U uerc j t ie , N e w A l e x i c o 

PHONE 7 - 8 8 5 3 TELETYPE A Q - 9 6 

May 18, 195$, 

O i l Conservation Commission of the State of New Mexico 
The Capitol 
Santa Fe, New Mexico 

SUBJECT: REHEARING OF CASE NO. 696, MAY 19, 1955 
(Rehearing i n Case 696 was postponed from a 
special date of May 3, 195$, and w i l l be heart 
at 9 AJ!. May 19, 1955, Mabry Hall, State Capitol, 
Santa Fe, New Mexico. (The rehearing was granted 
upon request of Stanolind Oil and Gas Company; i a 
the case as originally heard, J. D. Hancock, Jr., 
sought an order requiring ratable take or proration 
of gas production i n the West Kutz-Pictured C l i f f s 
Pool, San Juan County, New Mexico.) 

Dear Mr. Chairman: 

The following statement by the Brookhaven Oil Company is 
respectfully submitted as follows: 

CHRONOLOGICAL REFERENCES AND HISTORY OF WELL SPACING AND PRORATION 
WEST KUTZ-PICTURED CLIFFS GAS POOL, SAN JUAN COUNTY, NEW MEXICO 

1. Originally Benson-^lontin, Operators of the Gallegos 
Canyon Unit of the West Kuts-Pictured C l i f f s Gas Pool 
were granted by temporary Order R-172, Case No. 377 
in June 1952, permission to d r i l l wells within the 
Gallegos Canyon Unit on 320 acre spacing even though 
the south half of the West Kuts-Pictured C l i f f s Gas Pool 
had been drilled on 160 acre spacing. Under date of 
December 17, 1953, after hearings i n which statements 
and verbal testimony was taken, your Commission rescinded 
the original temporary Order R-172 and issued Order R-172-E 
in the same Case No. 377, stating that the Gallegos Canyon 
Unit would be developed on 160 acre spacing pattern* 

In the second phase of this Case No. 377, after the O i l 
Conservation Commission required Benson-Montin to appear 
to show cause why 160 acre spacing pattern should not be 
instituted for Pictured C l i f f s wells i n the Gallegos 
Canyon Unit, San Juan County, to supersede the temporary 
320 acre spacing earlier granted, the Brookhaven Oil Company 
advocated 160 acre spacing, and they do now, i n oppositiom 
to BensonH^ontin's request for 320 acre spacing. 



O i l Conservation Commission of the State of New Mexico 
May 18, 195$. 
Page 2. 

1. (Continued) 

The testimony, both written and verbal, which formed the 
base for the rescinding of original temporary Order R-172 
and issuance of new Order R-172H3, showed the following: 

(a) The West Kutz-Pictured Cliffs Gas Pool, which 
includes the Gallegos Canyon Unit on the north 
and independent operators' wells on the south, 
is a common source of supply and initially had 
the same bottom hole pressure. 

(b) The bottom hole pressures on the south end of the 
pool were, and i t is supposed s t i l l remain, less 
than the corresponding pressures on the north end 
of the pool in the Gallegos Canyon Unit. Therefore, 
drainage of gas from the north end of the pool to 
the south end of the pool is proven because i t has 
been proven that the common reservoir has sufficient 
porosity and permeability and pressure to drain from 
one well or group of wells to another well or group 
of wells. (In a gas pool the decline in pressure is 
directly proportional to the amount of gas produced.) 

(c) A great many more wells have been drilled and more 
gas has been produced from the south end of the pool 
than from the north end of the pool (Gallegos Canyon 
Unit). 

(d) Wells drilled on lbO acre spacing are economical and 
profitable. 

(e) The primary requisite of proration and conservatiom 
and the protection of correlative rights is that eae 
common source of supply must be drilled on the same 
spacing pattern* I f in addition to that primary 
requisite wells are prorated by formula based om 
capacity (the present proration formula is adequate), 
that is an additional matter, but the spacing of 
wells must remain the same in a common source of supply. 

As mentioned above, the Oil Conservation Cemmissiom 
agreed with these premises and issued Order R-172-6 stating 
that the Gallegos Canyon Unit would be developed om 160 acre 
spacing pattern. 

2. Following the above Order R-172-* of December 17, 1953, and 
under date of March 5, 19$3, Benson-44ontin, as Operators of 
the Gallegos Canyon Unit and lessees under a Farmout Agreement 
from Stanolind Oil and Gas Company, the two being majority owners 
of acreage in the Gallegos Canyon Unit, forced other unit 
participants to take into the Unit along the southern border of 
the Unit acreage belonging to Benson-Montin which had been drilled 



Oil Conservation Conmission of the State of New Mexico 
May 18, 1955. 
Page 3«. 

2. (Continued) 

on a pattern of 160 acres per weil. The undersigned company 
opposed this expansion. I refer you to the undersigned's 
letter to Benson-Montin, Unit Operator, as of March 13, 1953, 
copy of which was sent to you* Because of the majority acreage 
and thus the majority voting power residing in Benson-Montin 
and Stanolind Oil and Gas Company, the proposed expansion was 
carried out and Benson-Montin was reimbursed for a l l their 
expenses on both the commercial and non-commercial wells. 

3o Stanolind Oil and Gas has now become Operator of the Gallegos 
Canyoa Unit, Benson-Montin having resigned. Stanolind Oil 
and Gas Company and Benson-Montin remain with the maj ority 
of voting power in the Unit and the majority of the acreage. 

Uo Now comes Stanolind Oil and Gas Company asking for a rehearing 
in Case 696 wherein Orders R-566 and R-566-A of December 23, 195u, 
were rendered by the Oil Conservation Commission after hearing 
and other testimony. This case was originally heard on the 
application of J . D. Hancock, Jr. pleading ratable take or 
proration of gas production in the West Kutz-Pictured Cliffs 
Gas Pool, San Juan County, New Mexico. The above orders grantimg 
proration of gas production in this pool put into effect proration 
for this pool under the same general proration formula as was 
ordered for other Pictured Cliffs gas pools in the San Juan Basin, 
New Mexico* In a l l of these orders the spacing pattern for 
Pictured Cliffs wells is 160 acres per well, 

RECOMMENDATIONS: 

A. That the following orders remain in effect: 

Order R-l'72-B (Case 372) 
Orders R-566 and R-566A (Case 696) 

B. That no exceptions to the proration orders, including spacing 
pattern per well, be made in the West Kutz-Pictured Cliffs 
Gas Pool as against similar orders for other Pictured Cliffs 
Gas Poolse I t would be definitely unsound and contrary te 
conservation measures and correlative rights for one-half of 
a common pool to be drilled on one spacing pattern and the 
other half on another spacing pattern. I f this were by any chance 
permitted by your Commission, the only equitable measure to this 
non-uniform spacing would be that the wells drilled en 160 acre 
spacing would be prorated under the present proration formula 
to 5Q6 of the wells drilled on 320 acre spacing* 



Oil Conservation Commission of the State of New Mexico 
May 18, 1955. 
Page 4. 

Respectfully submitted at hearing of the above case May 19, 1955, 
Mabry Hall, State Capitol, Santa Fe, New Mexico, 

BROOKHAVEN OIL COMPANY 

Thos, B. Scott, J r . 
President TBStms 



C L A S S or S G S V I C E 
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W. P. M A R S H A L L , PRESIDENT 
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|W B' MACEY*" ~ \ 1 U ^ l > 
:NEW MEXICO OIL CONSERVATION COMMISSION SANTA FE NMEX* 

AZTEC OIL & GAS COMPANY CONCURS IN PETITION OF STANOLIND 

OIL XND GAS COMPANY IN CASE 636?: WE BELIEVE THAT THE 

160 ACRE SPACING AND GAS PRORATION UNIT FOR THE WEST 

K8TZ FIELD WILL REQUIRE THE DRILLING OF ^NNICESSARY 

WILLS AND URGE THE COMMISSION TO GIVE DUE gONS^DERATTON 

TO THE PROPOSED 320 ACRE SPACING AND PRORATION UNIT* 

•AZTEC OTL & GAS CO QUTLMAN B DAVTS GENERAL ATTORNEY: 

^ " " " » » » ! W I L L APPRECIATE SUGGESTIONS FROM ITS PATRONS CONCERNING ITS SERVICE 



O I L CONSERVATION COMMISSION 

P. O. BOX 871 

SANTA PE, NEW MEXICO 

August 24, 1955 

i i J • Ki • iv • S o l v i t T-

otanolind Oil & Gas Company 
Oil Sc Gas Building 
Ft. Worth, Texas 

Dear Sir: 

;-2 enclose a copy of Order R-566-C issued August 17, 1955» 
by the Oil Conservation Commission in Case 696, which waa heard 
at the May 19th hearing. 

Very tru l y yours, 

V/BK:brp 
inclosure 

;. B. Macey 
Secretary - Director 



OFL C O N S E R V A T I O N COMMISSION 

P. O. BOX 871 

SANTA F E . NEW MEXICO 

August 24, 1955 

Mr. Jason W. Kellahin 
P.O. Box 597 
Santa Fe, New Mexico 

Dear Sir: 

In behalf of your client, Jasnes D. Hancock & Company, Ltd., 
we enclose a copy of Order R-566-C issued in Case 696 and dated 
August 1?, 1955. 

Very truly yours. 

W. B. Macey 
Secretary - Director 

WBM:brp 
Enclosure 



OIL CONSERVATION COMMISSION 
P. O. BOX 871 

SANTA F E , NEW MEXICO 

March 3 t 1955 

Mr. J. K. Ssdth, Attorney 
Stanolind Oil It Gas Company 
Box UIO 

FORT WORTH, TEXAS 

Dear Sirs 
Reference is mads to your letter of February 28 per
taining to the continuation of Case 696, which has been 
readvertised for hearing on March 17* 

The CoasmisBion believes that i t is impossible for us to 
issue an order continuing the case until some time in April, 
in view of the fact that the case has already been readvertised 
on the basis of the order granting the rehearing. Tou may 
be assured that this Coasalssion will not take any testimony, 
in view of the agreement between the interested parties, 
said agreement pertaining to the continuation of the case 
until some time in April. The date of continuance will, in 
all probability, be April 21. 

fours very truly, 

*vBK:nr W. B. Macey, Secretary-Director 

cc: Mr. Jason Kellahin 
Box 361 
SANTA FE 



OIL CONSERVATION COMMISSION 
P. O. B O X 8 7 1 

SANTA F E , NEW MEXICO 

f'ftl January U , 1955 

Mr. J . K. Smith 
Stanolind Oil and Gas Company 
Box UIO 
Ft. Worth, Texas 

Mr. Albert K. Greer 
Sanson-Montin-Greer Drilling Corp. 
315-1/2 Vast Main Street 
Farmington, K- ft. 

U j Gentlemen J 

I am sending you herewith printed copiet^taf-J^eire ji-566 
and R-566-A issued by this Omission ih Case 696> in wtoich 
your companies presented Joint tastxaszij I t the .July L i , 1954. 
hearing. 

fery truly yours, 

WBHsnr 

W. B. Macey 
Secretary - Director 



FORM 1020 I -SI 

STANOLIND OIL AND GAS COMPANY 

Mr. W. B. Macey 
Secretary and Director 
Oil Conservation Commission 
P. 0. Box 871 
Santa Fe, Nev Mexico 

Dear Mr. Macey: 

Please find enclosed the original and two copies of 
Stanolind Oil and Gas Company's Application for Rehearing 
in Case No. 696, which you will please file for considera
tion hy the Oil Conservation Commission. 

This Application for Rehearing is filed within twenty 
days after the entry of Order No. R-566, which we are advised 
was entered on December 31, I95U. 

Will you please advise us whether or not this Applica
tion is granted or refused? 

O I L A N D G A S B U I L D I N G 

FORT WORTH, TEXAS 
JAMES K. SMITH 

DIVISION ATTORNEY January 19, 1955 

141 ^.-j ^ ^ \j i ^ i i ^ 

Re: Case No. 696^ 

JRT: cb 
Encs.3 



Form J02 2- JS 

STANOLIND OIL AND GAS GOMPANY 
O I L A N D GAS B U I L D I N G 

FORT WORTH, TEXAS 

•' February 28, 1955 

File: RGH-U098-986.510.1 

Subject: Rehearing i n Case 696 Relative 
to the Proration of Gas i n the 
West Kutz Pictured Cliff s Gas 
Pool, San Juan County, 
Nev Mexico 

New Mexico Oil Conservation Commission 
P. 0. Box 871 
oanta Fe, New Mexico 

Attention; Mr. W. B. Macey 

Gentlemen: 

By i t s Order No. R-566-B, dated January 31, 1955> the Commission 
granted Stanolind's motion for rehearing on Order No. R-566, relative to 
the proration of gas in the West Kutz Pictured Cliffs Gas Pool, San Juan 
County, New Mexico. I t was ordered that this matter be re-opened and a 
rehearing held on March 17, 1955, at Santa Fe. 

Subsequent to the issuance of the above referenced order relative 
to the rehearing, Mr. Macey contacted representatives of Stanolind and 
J. D. Hancock, Jr., for the purpose of reaching an understanding as to 
further postponement of this rehearing to the regular monthly statewide 
proration hearing which w i l l be held on April 20, 1955- This i s to confirm 
our understanding that the Commission, on i t s own motion, w i l l order 
that this matter be continued u n t i l April 2C, 1955, and that i t w i l l not 
be necessary for the affected parties to appear at the rehearing o r i g i 
nally scheduled for March 17, 1955* Since the March 17 date i s on the 
day following the regular monthly proration hearing for March, we assume 
that the Commission w i l l issue the appropriate order postponing the matter 
unti l the specified date i n April. 

Yours very^truly, 

RGH:cp 

cc: Mr. Jason Kellahin, Attorney 
P. 0. Box 361 
Santa Fe, New Mexico 
(For J . D. Hancock, J r . ) 

J/YX "SMITH 
/ /Division Attorney 



BEFORE THE OIL CONSERVATION COMMISSION 

OF TES STATE OF NEW MEXICO 

IK THE MATTER OF THS APPLICATION 
OF J. D. HANCOCK, JR., FOR AL 
ORDER REQUIRING RATABLE TAx_b OF 
GAS IK THE .-/EST KUTZ PIC TUBED CLIFFS 
POOL, SAK JUAN COUNTY, LEW luEXICO, 
OR FOR PRORATIONING OF GAS PRODUCTION 
IK SAID POOL. 

PETITION 

To the Oil Conservation Commission of Nev/ Mexico: 

Comes now J. D. Hancock, Jr., 1524 F i d e l i t y Union L i f e 

Building, Dallas, Texas, and petitions the Commission fo r an 

order requiring ratable take of gas from wells producing from 

the Pictured C l i f f s formation i n the West Kutz Pictured C l i f f s 

Pool, San Juan County, New Mexico, as defined by the Commission, 

or, i n the a l t e r n a t i v e , to enter i t s order prorating the pro

duction of gas from said pool, and i n support thereof would show: 

1. That Petitioner i s the operator of numerous gas wells 

located i n the T.7est Kutz Pictured C l i f f s Pool, San Juan County, 

New Iiexico. 

2. That Petitioner's wells are connected to the Southern 

Union Gas Company's gathering and transmission l i n e s . 

3. That the operator's wells o f f s e t t i n g those of P e t i t i o n 

er are connected to the gathering and transmission lines of 

El Paso Natural Gas Company. 

4. That the Southern Union Gas Company operates i t s gath

ering and transmission lines at a pressure greatly exceeding that 

of SI Paso Natural Gas Company's l i n e s . 

5. That, as a result of this pressure d i f f e r e n t i a l , wells 

of operator's o f f s e t t i n g those of Petitioner have produced large 

quantities of gas, whereas production of gas from Petitioner's 



wells have been greatly c u r t a i l e d , to Petitioner's detriment 

and damage. 

6. That Petitioner has not been, and i s not being allowed 

to use his f a i r and equitable share of the reservoir energy and 

i s being denied the opportunity to produce his just and equit

able share of the gas i n the pool. 

Wherefore Petitioner requests that the Commission, a f t e r 

notice and hearing, as required hy law, enter i t s order enforc

ing ratable take of gas from a l l gas wells i n the West Kutz 

Pictured C l i f f s Gas Pool, San Juan County, New Mexico, or i n 

the alternative, prorate gas production i n said pool. 

Respectfully submitted, 

J. D. Hancock, Jr. 

Jason V/. Kellahin 
Laughlin Building 
Santa Fe, New Mexico 



O I L C O N S E R V A T I O N COMMISSION 
P. O. BOX 871 

SANTA FE, NEW MEXICO 

Hay 20, 1954 

Mr. Ben Howell, Attorney 
Bassett Tower 
SI Paso, Texas 

Dear Mr. Howell: pit XC Case 696 

We have today banded to the Santa Fe Blue Printing Company 
for photostat the exhibits in Case 696, which was heard by 
the Commission yesterday. 

They are being instructed to mail one copy each te the fol
lowing, along with invoice to each individual: 

1 - Hr. Ben Howell 
Jones, Hardie, Grambling & Howell 
Baasett Tower 
El Paso, Texas 

1 - Mr. J. S. Stricklin 
El Paso Natural Qas Company 
Farmington, New Mexico 

1 - Mr. A. S. Grenier 
Southern Union Qas Company 
Burt Building 
Dallas, Texas 

Sincerely, 

RRS:nr Oil Conservation Commission 



O I L CONSERVATION COMMISSION 
P. O. BOX 871 

SANTA F E , NEW MEXICO 

April 30, 1954 

Mr* Quilman Da via, Attorns? 
Southern union Oaa Company 
Burt Building 
DALLAS - TEXAS 

El Paso Natural Oas Company 
Attention) Mr* Ben Howell, Attorney 
Bassett Tower 
EL PASO - TEXAS 

Gentlemen: 

We hand you herewith each a oopy of the petition submitted 
by J. D. Hancock, jr. , the subject of which has been set 
for hearing before this Commission on May 19, 1954, as 
Case No. 696. 

Inasmuch as your companies figure in the petition, we felt 
that you would like to have a copy of the complete petition, 
rather than merely the notice of publication in the ease. 

Very truly yours, 

RRStnr 
H. R. Spurrier 
Seeretary - Director 
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CLASS OF SERVICE 

This is a full-rate 
Telegram or Cable
gram unless its de
ferred character is in
dicated by a suitable 
symbol above or pre
ceding the address. 

ESTERN 
UNION •«= 

W . P . M A R S H A L L , P R E S I D E N T 

SYMBOLS 

DL=Day Letter 

N L = N i g h t Letter 

L T = I n t ' I Letter Telegram 

V L T = I n t ' l Victory Ltr. 
S> r 

The filing time shown in the date line on telegrams and day letters is S T A N D A R D T I M K at point of origin. Time of receipt is S T A N D A R D T I M E at point of destination 

r D A 2 2 ° . 12>4 JUL ,2 AM II 06 
D»TYAU0 PD*TYLER TEX 12 1157AMC-

NEW MEXICO OIL & GAS BOARD* 

! .-SANTAFE NMEX= 

TN RE CASE NO 696, SET FOR JULY 14. APPLICATION OF J D 

HANCOCKJR? WEST KUTZ PICTURED CLIFFS POOL* SAN JUAN 

COUNTY NEW MEXV DELTA DRLG CO AS JOINT OPERATOR WITH 

BENSON3MONTIN CONCURS )N THE IR RECOMMENDATION 320 ACRE 

PRORATION UNITS WITH AN ALLOWABLE FORMULA OF J5% ACREAGE 

TIMES DELIVERABILITY PLUS 25% ACREAGES 

H C MATHENY DELTA DRILLING C0= 

696 U 320 75% 25%* ~ 
T H E C O M P A N Y W I L L A P P R E C I A T E S U G G E S T I O N S F R O M I T S P A T R O N R m v P V R v r \ r p . T-rsa a w o u - r r 



Legal Notice OCC Hearing 

Date: May 19 

Publication: 

CASE : 

n 
In the matter of the application of t t r J. D. Hancock, j r . , 

for an order requiring ratable take of gas i n the West Kutz-Pictured C l i f f s 

Pool, San Juan County, New Mexico, or fo r proration of gas production i n said 

. / this apftYfin^ti nnn 

pressure different ia ls in gathering and transmission lines, i t s wells are not 

permitted to u t i l i ze a f a i r share of of the gas reservoir energy in proportion to 

the amount u t i l ized by offset wells connected to another transporter,, 

pool; ( t h i s applirrHnn nariTj/n.g farni applicant's contention that, because of 
Si 
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M . . --̂ m̂  ' ™ i. .u ... -• L... 

is mi or wmmi*wimm ) 
cf gMRiar i<OH;fjOTJj-BJg PEELccwwaBf } 
TQB. 4J| dUJBH SKXBRDB V i B@RXX£MSfti_> ) 
LSfBES Of S B B&VX<44HBI OAUJ& t$£L S 

POOL ii iM jatm coom, wm umm, ) am m. iy& 
d0-«t£3tt tOLL MB lf£Qh&AtiRB_B } 

SAID FOOL* ) 

DM Aaaltratioa for ITiiDaavirm f&aA by the aaaUeaa*, sfc«U OIL 

Catajaay, an«o** ttwt thi* rv_nnrtaairtr errad ia mttmeia* €**ar Wo. it*ig6$-i 

ahiefc granted fartiooal kO-&Q acre w«U aaaslag aait ia the Siatl-4ow«r 

Gallup Oil Pool a* aa aaaagri&a* to tbu ata&avids 4d-«er« aaaeiag patt«_m» 

Various ground* aa a raala far H N tftval tdt ty of I&$M Gtraar arv ittrifflfatiitrill I s j 

the body af tbe Patltioa far et*aaarla«. floaavi', tha prayer raada aa thntajh 

Pstltiaaar had •harnlrwm ita aUagatiuoa aat forth In the Petition fur tfca 

relief aotajat i a the jntpar ia aatlraiy ferai_»» te and laooaalataat tilth the 

laauaa mdaad i a the PatiUce for Bahaarlag* Mtoraovar, the I'tayaatrrt affira* 

*t4vte r*l iar i f graatad voald aaeaaaarily &£ti&o, ia a l l raajpasrl* th* v^tildlty 

af tka Ordar ecaf&aiaa* af with the 593<Ufl<witlc«i t i»t FtUtiaaar** foartaaa 

4o-aer« tntla IM &vm a dot&ie aait aOJUaiaMc, 

w*» fully ajfraeiata that tha prayer of a patl ttoe or ai anting does 

ao% eoaatituta *ay part af the floaaiac aithar aadar coaaca. lav or cod* 

See 

ILLEGIBLE 
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"•Jbdar cod* plosdlag tb* prajrar liar Mfcls* is so 
part af taa sta*asaat af tb* aaase af wtton/ 

Sat, aaa eaaaot Usaly P*»« owar tat real objoetive t*s /Pstitiassr is ssskiaf 

te aeaaaplisa by tho iastaat rahaariag. It eaaaot sa seriously arguad aar 

did taa Patitloaar aat f ar th any fasts ia tt* P*UUoa ta sstitu It ta saaa 

reiief. Obviously their aataasss is tfcla raastflt is saaaasa tie objsttive 

ralisf is bsyoad taa poser af the CaawUsi on ta .sraot. 

mt%$m ,%|r^ *e .*» C^3) *«ao. 
tA&gfe rasas ia put: 

"tbe owssr af say tract that Is aaaUar than tha 
driUtas aait astsaliiaad far th* fiald, ateU aat 
bt -Isarivad af taa ri**t to drUl oa aad to arasaoa 
fraa saofe tract, i f «a* sajst asa bt «oat *itbost 
***** f»efc *—« *»* moasble igodaotlca 
froa sueh traet as <«aajarad witfr ibe alVfosgTliro-

oVs^i^r-

s& call taa Soaadssisa** sttaatioa to Om sajMrast rati objective of 

i^tiooer»s rahasriag bsesuse it sfcosM be strosgly poiatad u* btfor* diapos-

lag of taa aarits of tbe aUegsMoas coatsiaad ia tae body of tha Petition. 

As aUaead is the mitloa, a*U Oil Ooaas&y driUsd fourteen sails 

eacb ujpoe a 40-acre uait sndor ta« tbea esgatiag rule* aad rtsiil atlrwm of the 

CflaatssiaB aad by so doing mm claiae that Cfeds? So. 3.3.060-0 by grsntlog aa 

oBtjLosal kÔ Sd mm drilling uait and is «at*M4sb4a« a sfta^rtioaat* aait 

allowable for sa 8Q-«er* drlliias aait ia iavaiid, Petiti<je*r sUasas tb* 

stgyeet Ordar to be lsgrcper is the follosiag rasaacts: 

1. fas Order iM arbitrary, tairoasoasMs, sad disorislaatory assist 

Shall **© "is good faith" driilsd ttoa tab ŝst sails oa a ^O-aera daasltr» 

(ParaGraphs 1, 3, 3 sad k of ths Petition). 

a* Sbst tbe Order ta sot sis^srtad by fisting tbat aae sail wHl 

ILLEGIBLE 
-a-
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effie iaetiy aad acoaoatcally draia SO aerss. (Wmm&m&k 5 af Petition.}* 

3* fast -taa Ordar soaflseataa Fstitioasr** aUagad vastad yiopai ty 

right* ia vlalaUoc of tht eoaatitttUaasl Stat* aai Fsftnral aaa pros*** 

classes. (Farafraam 7 of Pstltioa). 

fbs Ordar lapalr* tb* obligation of oastrasts ia violation of 

the state aa& Federal aonsl&tatlosai provisions* (fszagrana S of Petition}. 

5. Ha* Ordar Is eo»*rary to OCC Sals 505 relatiag to the dapth 

factor ia tha *U«r«tiaa of production. (Psrsersph $ of otit ic*}. 

AM, last, 

6. that by raasoa <?f tbe sctioa aat ragrasaatstioas aaaa by ths 

Comtaalao te tha Petitioner prior to ths issuance of tha Ordar <man)»lnM 

of , th* C<aaiiss1,OB should sow be **taapaft froa astshUsaing sa dO-acre drill* 

ise u&lt with ths glv^a proportionate sllcwafeXe. 

2aeb of thos* contentions wHl be diseyasad Is tb« above ordar* 

However, Petltlcaer'a eosteBttOB as sat forth is lastijpasb 6 of tha Petition 

doss sot wnrrsat any srgnssnt aad l t v i l l bs raoallsf that Petitiooer itself 

did aot s«* f it to ar§*a thia cootentioo at tha re^ehsariag on Hsrch 13, 
i 

mm i* 

ABLE, AJ© Bt^XH^nfORr AS TO Ti© FEfmOfflB 

It will b* roeaUsd that ths ^IcaUeai by gaiarsy Mld-Coatissat 

Oil Coapany to establish ac 80-acre spacing aait 4a the M*ti-ijaw*r Salisp 

Oii Pool waa filed bsfor» thl* Cgsatisstoa oa jttagasi §» 1957 and ths baariag 

Uaerewa was held Sspfcasss? id-&9, 1957* A* of ths fiats of ths original 

bearing, Shell apparently bat no plans to drill say fcQ-ser* units for Use 

resnitider of ths year. Qa Pages 280~a&L of tsb» traaswlpt, thalr vifeaass, 

«ir* iteblson, statad is m*mr to a oaastios by Nr. f̂ rtb — balsams of 

..ILLEGIBLE 
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thia year ve law plaaaao and ots* iaadgwt approved m£ sells for the drilling 
i 

o f H5SSfc*£l2£ •^t losai wsJUs to addiMStt to the tiilrtgr-eev*! Hinted sn 

jcnifclt ahosa a* 13-b {referring to the driiiisg OB oa dOniares pattern), 

fm~ taa aest year under m-*tma spewing wa asm tentative pi snart la oar bad- j 

get aad incidentally ow basket Is sa a ealetsaar year oasis, ate. " Aad ia 

response to s ojuestloa ay fs*. Caaptxtll , oa Page Stint of tat traaseript, Hr. 

aoOisoa states « "To what laaaUder proven now, there would be eaotsjh 

Bo***!?*! sails for taa rssalader of 195? there wsald bs ivtaty-aJne sells to i 

keep as «oln« for the bslsaoe of tae i w the same as tae kQ$ out seat year 

there voaid ha sievea sai ls . 3 Mod oa ?age 28§a Mr. ©ooley asks *r* fiohisoa — 

-You ttstsd that 3hsll has sot doaasaoad say to-s«rs wells slsoa the filing 

of this Application. lioaM you as a positioB to stats whether they antic1-

pste laciiassui.liMi, say untii there is a final. $eet*loa in this oasef* Aad nr. 

5obl*on rapliaa — "I think that is rt#tt, that ve v iU defer, sa will lite to 

sad probably v i l l defer driuiag vatil there is a decision in this cass." 

At this point vs refer to the sssaessjes of correepoadenc* had between 

ahall sat other igfesrsstsd partlsa la ths Qarsas Unit Area shish sera intro

duced at ths oral hearing ss »eajws3»s*** sJdsi&it* fix 1-20. ^ese Sggsits 

laaanatrate how fsiiy aware Shall asst have bees of she niMOTiajjriinn of their 

sets aai sotaan aad bow tbe interest** parUss pled with shall not to dswalop 

oa a so-sere aait* 

las legality of Shell's drilling of the twelve sells oa a SO-ssre 

pattern bsttssas Setoser % Hffl aad October IT* i95» is not saaettwird Sa view 

of th* exlsteae* of tbe statewide spaaing rale aad Order as. 3-10$, bat I t 

say be aasatiaasd whether tb* drilling of 4o-ser* vails prior to H a final 

aSfriatfflt ia tills ease* deaoostr&ted the ssarelss of ordinary sound jfrdflsowt • 

Shell adsltted at the blearing oa Marsh 13, ŝroaab Mr. Jtesissn, that l t j 

vas sell aware of the statutory provisions for rsassi tag aat vosld sot oas 

expset that they voala sot have aJbrsptiy sasjajst their avowed plans set to 
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dril l anysiore *0-*or* i.ocfttloop during tae 2K>-d*y psriei permitted far filing 

applications for rehearing ant tae 10-day period trtthto vhlcfe tlx ftaetissiogt 

aad tae right to rale m sneh applieatioea. After tfee application* for re

hearing were filed aad sarsiy after the rehearing waa granted SatU aertstoiy 

aaat hare aaaa aware of the fmt that dg-sore speelag far the Bisti-

Lowar Gallup was st least vithin the reala of possibility, ffcat passlaillty 

existed until ths Caaadasion satarai ths ssbjeet order Sa. H-10^-a sad ths 

fast that sash <*ior was ss^ad surely d«sMstrat*« hov good the possibility 

vas. SheU'a change of plans aai their rapid av*el«rsiioa of doyeloping 

their propertiea apom a 4o-«cnt spacing patters suggests the thought that 

thsir actions ware flwttganfl to soeoapllsh ths vary result that ths? pleaded ia 

the Applisatioa for £attsariag - that tfea a^afAisasd drilling of sore %0-aerte 

losations eonld serve to atasnaas th* 0autda*&m to depart froa thsir ruling 

ia ths original hearing. 

I f Petitioner feels Order ao. g-a06SMB Sjdversely sffeets i t , i t is 

sasaase of their ova iosovlesgaesle actions I E ttte prsaises. w* farthsr 

sutaadt that ^ s l l is to so worse position new Ham i t sat before the graatiag 

of the ardor for i t is peraitted vadsr Sul* *>. R106>.S to do precisely tfest 

vhieh i t could do vaster tfc% stateside spsoiag rale, i t amy drill oas vail to 

sacs ef Its kQ~m#m and revive therefor one itO âere sllossMa. ***** t« 

eaawtly what fis&i has advocated ia this osase from th* beginning. 

itar is a%*U la a positiaa to say that I t had sot been apprlssd of 

the possibility that 3&-*ere ;xt*tit*se would be given twfco«aere allowables, 

this ia boras out by the ^responses** above refsrre^ to as Jtaspoo£eats* 

Saalbit ^ 1 - a aad, to last, the attorneys for f&eU at ths original hearing 

sesaad to be apsreheaslve of tsst very remit. Befsresjee is sass to the re-

aarKs by Mr* Cooley aad nt. Porter, Pages 3iO~3& of transcript; Mr. Seta** 

stttiwasal, Page 332| sad that of «r. Ken's, Fags 337. Wafer also to the 

iisffvaaioa at tbe first rehear lag, Pages 68-49 of transcript by «r. Qresier 

-LEGIBLE 
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aad m. SrlaKley; Ths reeosa*3«d&tioes aads by Slacialr, 

ll©1, aad ths statasamt of .Nr. L'sapbeU, Fagg «a& the 

Puttoa, Pago* 

tt f for tbe sage of surpass?!, we ware to neimt that £toell aid eat 

"*a good faith ' aa i t ao strenuously urges, ia libell aadar the lav entitled 

to relief? H«»*« X» m aistartanc* of lav t&* ecatrary. Fcr escaapls* ia 

the case of 

• . ^ ^ i ^ ^ . _ ^ ^ ^ _ i ^ ^ » » a i^59) s:f*f#"^,iafs -—— 
vbereia the Plaintiff ovsod aa oil aad gaa lease, lbs Defendant aareaased 

the fee title to the tract sad v night a quiet title suit against the 

Plaintiff. Tbe decree fevered the Plaintiff @ss Cenpsny in that action 

and the 3as Coe?5sny entered upon the laads sad drilled a producing gas veil. 

Plaintiff Reiifchoff appealed the qptiet title salt to the tapraae Court sad 

got a reversal of the lover soart'e deelaiea (191 p. ad $88, $90), fiats* 

t i f f Keiakhoff then brought this action for aa aeeoanting snd sa Injuaction 

againat ths Oas Sospnay. 9be lover eourt held that bis lease had tsssgastsd 

aad be again appeal «i to tbe Supreme Court. Tbm Sspreae Court atatad, vith 

regard to tha Oas Caspany's Actlone * 

"bat tbe eospaay says i t vas not a vUlfttl 
pssser far i t eatsrsd under ths Mstriot Osart's 
dserss nsauawd to snaul ths loans aaa to aulet 
title in i t . aovever, i t Isaev the lav gars te 
Reiakfceff the rigfct af appeal sad that sa sash 
appeal ths sseree Might bs sitter reversed, nodi-
fied, sffineM.. sr the ease be seat baaa far ths 
taxing of further evissaee ar a sev trial . It saav 
Reiclefaoff aai rigorously faugh* the suit aad that 
be mm lifcsly to appeal from the Jnrisjaist, eaterad 

sii 
acted m 

WW' - ŝ»»***t!*̂ n̂aaiM««<gfcrsaa»ja*"-v̂ w»ia>. >j».nvfcv.«— 

snV r̂iMaw«3hJnaj«aw»*w^̂  »»**Mm, 1 n 

S 
eourt1a 
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"It la ordiaejrily held thai av* eawt will aat 
relieve froa tJav arvJadieiel, affeet* af a aiataka 
af lav lâ arataaad ay aa **i**yjaas #wtff|fw *f aa 

(Citing evtherlti**.) 

"An. vaa aaid la a aaaa lavoiviag irtiHty fnet* 
•aeiirely good faith, It ooovra to va, weald have 

voald ha 
flaaily 
af 

dictated to taaa tiba* tha 
ta vait wntil aaa •enAwwarwy haft 

la driiliag 
(Cltlag 

tha laaa* t » 

ijptotlag farther, tha @eart aaid* 

"way ahaala aaa aa treated aa aatSag la goad Jaith 

aii af aaa Jnat* vA âĥ aoavtiiaita hia'aiaSa aa vail 
ax tha flata af ait adversary * vhieh laata, vaaa 
jy awai'ly aoaê tevsat, give iavs aa title to vaa lead* 
aaaa a holding voald aaka every am a Jatg* of the 
law ia hie ova aaaa, Instead of aoaad hy the 
law aa iattaawatad av thoaa ahaavavl vdtii thaa duty, 
wa avajt vaarafore eeaa\2avje that Hat tefeaaaa&g, 

thay drill tha vani aa thane laavfe* vara **̂ *ftt* 

qptiiatirai hat that tin* nlalasiff had vaa 

• «**Y 
h-*»̂ eil.»Hp**M*̂ .-'Snaw 

I****^>*1^' ajf**""' • "'- *^yjf -a«Jpr™* toft 

aeart 

Other oaald liaaviav ha citedt eaeti as, 

wherein tha Coart stated, at Baaa 7**: 
KBat i t aeeaa to nt a series* tiaj i n mi of taa good 
faith of the Isaasss vaaa thay aaraiâ ted la d*vsl*s>* 
i«u> the laad far «>tt aver taa viaaraaa are/aaat af aa 
•Avars* sls|ssjs& whs vaa vaaa soingf af vhieh advarae 
alalia aai aait aaah Xmm&mm ha* fall affitt̂ e. ft 
ipff̂ a" aaaa aaaa a aaaa vaa iaajaMg aaaatUl he held 
to have ayaaaaeg thair aaaay at thair ova riak aai 
iwaaaaa he *»*A'><* MMM̂ aOvad aa laaasaat t a a a a M i * 
«Meaaaavav/̂ v WĴ V̂ ayviaâ ^̂ ef|̂ ^ "̂ î î̂ aavHSiv̂ ^̂ ŵwi k̂̂ w* ^̂ .ŵ  ŵ̂ w*̂ ê ^̂ »̂ î ^̂ F̂ ^̂ a* ^̂ •̂̂ •̂̂ ^̂ ••̂ ^̂ •̂ ^̂ ^ v̂ v* 

ILLEGIBLE 
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Petitioner eoaatstais Section 65-̂ *14 jbh U<M&«\* (1953) **»*>. 

aa reanlrintii aa QHtar to fee bottomed aaaa aaaa, a Hat statute ia 

gueatica provides* 

"flte cnwvi ail m sup ssteblisli a pi'watlna aait tw 
each nooi. su&b bsias taa area taaa oaa aa effi-
^.^•if^i*a^ ^^^w^m*̂ ^ • fâ ŝŵ B̂ aa" va^^^aaaajis aawaa^ ^̂ aaf a a w ^aaaaaraa ^*aaaaa ^aaa ^^a . ̂ »aa> 

eieatly and aooaasioally drs4«an& aati aoveloaad ay ,t 

one veil, aai ia aa doing tint rwamlaatm aaaJJL 
aider tae eooaoais loss oaussd ay taa irt Vi lag of 
miimraiaary valla* taa protection of earrelaUw 
rights farlaJiag ttoae af royalty 
vastiae of aaata. tae avoiaaaea of tka 
w Taaaa^^a.^aaa* ^^VP aaaasv/'^^a^ a/, ^^aa^f ^ P - ^ ^^aa^^aaaa^^.^a1 .a^i^aa 

of risks srislsg froa tae drliliag of < 
fffjffn̂ *f af sslls aai taa prevesttou of iNaaaavi re
covery vbtoh sign! reeuit fro* tint driii tog af too 
lav walla.̂  

(It la bard to foiiov i^tlonsr's resaflalng fcfcst if aaaa a finding aa they 

lBalart anon be aaaa waar thev voald aat by tint aaaa ressnsang liBtftte that fft* 
wvaaaVrinaaa* av v^aa^aaaa: ^^*aa ^^ai^.^.^ .̂̂ aaja/ ^aaa^.^a/ ^^*^v^a i*aa*^* ^•^•^i^a'a a* ^aaiaaaaa^aaaaaaja/ avaaaaaaaaaaf ^ai^w^^. aaa^^** 

tae otber conBideratiDnsrecited in tae statute ftboald net alao be aaaa find

ings of fust aa a ijrsrreouiait* for taa vaiUlty ef aa Order.) 

It vill ba eaesr*sd that thi* provision af tbe stsfiut* asses aa re-

•rifwaa that taa) oaaaiaaiaa aaba anv ftoaiaa vbatever. It la asrelv ear-
aaaappia* TPaaavaa*aa aaaaaaFaF ^wwaa ^•*^a*^^aaaaaa.^a^awap^pa a^a".."^*^^ ^aaaaw ^^"^vaaaaaaaaajaa ^̂ p.̂ .»â aâ â â ^p^a a* av ^a^^ ^r^*^|a/ 

alaaive ia naftar* and dafiava taa fiaftora vbi^. eaa r̂al. tae jwlaajw action. 

taw ê vatiaaiaa to eauring ita wrens? So. a-iwbiHI aaaa tiii'laln gea-

eral fladtogs, parUau-ariy FiadiBga Saa* i ( ami o vaiab* it la anavitted, 

ef fectively abov tba r-imiiafilm eooalttaai tnat aarflaloBt evfciaaflt vaa ad

duced te Justify taa aatahiiahMî t of dOniere pramtioa uaita aa * teaaorary 

baato. taaa fW) aniri araraAiaa uaita abouM be tsavavwril? aatabllabad,. aad 
aavaaVAaavVr B vannavv/ aa"^a aaaata#^a ^ajaF'aaa.aaFVrapa^aa. avpaaw»^» ^ * ^ ™ * r ^ ^ ^ ^ ^ »̂*̂ »* ' ^ • ^ p ^ a j a » a a ^ M ^ ^.^a^ ^..^^.^^pw^a^.^a.^™'^"!* ^•^•••^^ 

tbat a nroaortional faatar af two abaaM ba aaaignart ta «aeb aaob ao-*jtre 

uait far allfnaAla 

«iv | |» ' 
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Our United States gupraae Court, in tne cane of 

United States v. Louisiana, 
290 rf.g. 7 6 — 

u 

h 
K 

3 ° 
• J 

I Z Ul 

J 

0 

where the statute under shies tbe agency is operating reojiirss a finding be 

made, the Court held that i t Is essential that this be dents but where ths 

statute is indefinite on tbe $aastiaa of finding* or seises no rssjuireasst, 

the Court held that findings are sot nissrittol to tbe validity of the Order, 

m a suit to eajoia aa I.C.C. rats inerssss, i t was held ia 

Maatsaa v. United states, 
2 ?. sup. M& 

"The statute provides that, ia exercise of its 
authority tbe Cosnaesiea shall report in vriting, 
but only when dsjtagot are avarded doss i t stipu
late findings shell be included. * * * la all 
other iavestigstisas, i f Justification otherwise 
elearly appears forael snd precise findings are 
not necessary." 

Where m ultinate finding has been ss&s, s subordinate finding 

results by necessary iieplicstloe. 

fruck Io*. lUabaage v. Industrial Accident CosnCUaion, 

m fM m — ' — 

20 

21 

22 

23 

24 

25 

26 ii 

27 j! 

26 j 

29 ! 

A ease raising sa slsost identical question as the oas at issue is 

that of 

Huable Oil fc Refining Co. v. Bennett, 

wherein the Court bald that the creation of a drilling uait laplied a find

ing that one well would drain a unit, this involved a Rule 37 (jutestion. In 

anewer to s contention tfeat veils drilled on 10-acre spacing would have s 

drainage advantage over wells drilled, en 20-acree, the Court pointed out 

that Rule 37 authorised drilling of wells oa 10-sores snd its application 

to the Pool ia question "iapliea s finding by the Cosnission that a veil 

would drain IQ-aeres instead of 20 as insisted by Appellant*." 

-9* ILLEGIBLE 
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where ths seeps of review lo tbe District court weaojutM too 

eatir* record as it does under Oil CooservsUon Conslssloo etatate*, findings 

srs sot ssBsaaaxy to sustain tan Order sad srs ia as siso blading upon ths 

reviewing court. 

ssswnrd v. asa .̂ ^r.) 
17 Sl«*** 

Hervda v. State £avaanasAaa Gswertan&nn. 

Ins dss ifexleo svprsss Coart la 

Ferguson-Qtcar* rtotor Co* y. gist* Corporation ConaAssjon. 

on assy of tits ausstiee* Involved ia tints Application aad ruled that 

lass of or iasuff leleney of fijSUngs should not se raised unless tas party 

coeplslniag af their ahssaee or Insufficiency has aad* s resusst for findings* 

A distiaetlaa bstvnsn the instant esas sad the Fargus*yA«#t**r* oass sight ss 

raised upon the ground that ths ruling la ths Fergusos-ateere ease Is bassd 

upon the fast that the Corporstloa eoanriasios had adopted the rales of press* 

dure ef ths District court, hut the court In the Fergssoa-£teere opiaion vent 

to seas paint to point oat that this fast ssrely strengthened Itt eeoslusion 

la regard to the point involved, 

fergusoa-gteers eplalon. TMs vas a aotor tissss/n 1st Us. eass share ths east-

teation vas ITKUMA th#-t th* Corporatlos Cassdssion la ashing Its Qrasc failed 

to aaa* findings of fast upon the Issues raised is the proceeding* Safer* it 

sad failed to ask* sppropriate findiags relative to the adequacy of ertsttsg 

v5jp(eavv̂ |Ĵ €Mf̂ aev̂ vvJp̂ pn̂ â  ŝ Asv̂ â̂ ^̂ â̂ ĥssŝ â  t̂  

The Court la its opialse first held that the absence of specific 

findings did not renser tbe Ordsr of the Cfssrt ml an invalid. 

ê rvj ŝâ aŝ ŝwâ  f̂ĉ sPvJ p̂fĉ ê ŵ v̂ lleJP' a?Csssvauwnvv ŝa> Ŝa9̂ 8̂ vbS*̂ n̂ svflâ ê  sseâ v̂vvl ^PVSV^L 

of spseifie finsisgs esas aat resasr void 
aa ordsr granting a msrUfieate aaoh at hast here 

ILLEGIBLE 
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involved. Store ap*oifioaliy 1* this true, whan 
thars was ao rsausst and* on UM 9o*rd ov Cosnvto-
•Ion vasse nets ore chsllenged to asks specific 
findings. 
* * * 

If fiaetogs, as** adeanat* findings, by too Mala-
istrstive Board or c**swt**i,an ba desired, a duty 
rest* on ths uai Ij HTnnlaliiinir of Tbalr ahaaasv ta 
^ ^ ^ ^ ^ ^ p ; . ^ - ^ . ^ P V ^ P P P ^ P ^ " 1 ^p?«a^pB*F -^P—JJ ^r^p^v^pyjB^p^pjpp^p^pjppjfjvjppjBHPm * ^ p ^ r p W p W J i ^ • • W ^ I T a ^ ' a H p W P ^ p — a j p * w ' 

have and* * riiajnat, far tins*,* 
fhm Court thea ousted with ^nrevel tbe opinlsa to 

aallroad goasjtsajoa v. Qraet southern ftf. Co., 
iHJsi*; 8*, o4^berul^ 3 1 

to tae effect tbat tb* Court aecepte taa naktog of tin) Order by a ftnaUsslon 

as a finding by tb* Caaa&ssian tbat the elrcutastaaeee srs euofa aa te Justify 

th* asking of the drier. 

It i* thus seen that there i« ao aseessity uadsr tb* stabsts usder 

coasideretian here for tas ConaiSBloa to saks speeifis findings; that the 

Cesaisalos did to fact sake the ultimate finding to creatien of a proration 

uait and the auestion of srstosgo by oas well flows frsn that finding by 

nsoesssry isaltoatlon sine* It eaanet be prssuasd that the nawlaatmi did not 

follow the ssnvaat* af ths staseke; aat that the applicant for r*hsai ina i * 

to ne position sow to ccag&aia ss to tto sufltotoney of Hading* to this 

case, having submitted as request to the Caaslaatna for aoro saecifie find

ings. 

THE WK£ni&Ma wm so Vg&S&Q Hitarf ASD TJB 
am ®m*am m mm wm mmrnsmm 
m rtrirm's mmst masm. 

As alleged to Paiegiaeli 7, 3h*U Oil Ccsjsaay drilled fourteen walls 

upon bo-aers salts under tint than stisttog rules sad r iigHsHeas of ths 

gosn&ssion aad by so doing it now clato* H»% Order *o. B-106j»-B by crssttog 

dCMusre spaaing, setting wall locations, and ia astsbllsbing proration waits 

aoafiacafs tas Pwtttlaasr'e alleged seated jwopeHj rtobt* to violation of 

aSipŝ v̂  s^ f̂esa f̂enp^ sUwas^ s^^a^a^ev^^aaaw. ^^PSSVV? JlwS^(S^^WHIM^ ^Sws*sJs*S»a l̂aaS'S} 

ILLEGIBLE 
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Tb* questions tbu& posed under Paraip'sis* ? would appear to eat 

1. Sid the applicant acaulre a vested property right by 
tbe drilling af tbsst veils? 
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£• Boa* tbe CcevaUaion have tb* power aad authority to 
alter their spa&iag rule* aad regulation* froa tine 
to ttaet 

-iJd/ *n*n^ ĵgvJa4 âwP̂ p*S*w? v$̂ paav̂ pfĉ 4nannvnv̂ aŜ  ^ae? 'aiUSk ââ ^Bwja>̂ nâ ea*̂ JF vaavav* vnaanV̂ aaaar*'' 

•enable rule aad regulation? 

fhs opinion* ia th* esses hereinafter sited deal with all three of 
ĵ̂ aPvl̂ p̂ eSeâ p̂̂ aa*̂  v̂ wiavnŵ L̂̂ iSanalav̂ Cn̂ aan̂ ^ ŝsŵ ^ .̂̂ •fca5iê &̂aâ 5̂aa'̂5 *̂â ŝsâ £̂ ft̂ â̂ EeV3i âp9fv̂*a3n̂ v̂̂asnâ£ âeâ avlrê  

beyond question eupport th* a* tion of tb* Cosjdssioa in tbe ls*aanoe of i t * 

Order So. B-10$s«3. 

Md the f^Utloner acquire any * vented* property right by ta* drill* 

ing of any v«ll upon a aO-aer* spacing unit prior to the Order eosplaiaed oft 

ta tbe case of 

Team trading Co., et al., v, tssollad. 

the Tease Trading Co. appealed from an Order of the "aailailiii which «sn> 

celled appellant'* parait to drill an additional veil within a drilling aait. 

The Plaintiff contended m a setter of law It was entitled ta drill ths sdii* 

tioaal well because under the tftea apaelag rules sag ragulstlons in sxist-

eace at ths Ua* th* aahjaot land was tagisaajnd sad when It asejsirad the 

lease ths Plaintiff bad the right to drill tbe additional well, to this 

bastion, ths feats Court of appeals bad this to sayi 

Mfas eooteatloa is overruled, p̂assing rules 
Îŝ P* wJaaeî -̂ â̂ îwS f̂ea^ ^a*ajavSaljJJ^^ »?aP*Saw> âUnaaMe/ f̂ê ^ "̂ aavJsw*̂  f̂efl̂  j^(aa?Bna^wf 

fair and eas&table egjaartsast of the assbinery of 
oil jrni'stitga ts sast "̂ T̂ ityrliv* "tmrtl linns if a 
lass* owner could acquire a 'vestsd right* la ths 
cassias raise snistin& at *ay oarticaiar tiam. ties* 
^*3BF^^** *a~^a j jp ^uwmr^m^ •w.^p^^^a? w ^ a a ^ * ^ ^ ^^~^tT J T ^ a a * i a a » ^ P M B » » ajajajaa^a m. w a a ^ a a a a 

the power of ths nailroad Corartaaion te sake new rules 
for re*}alatiag drilliag sad ail srosustlsa essitsaiy 
aai fairly ease* l«ase owners* aai aroserly te coa-

^ ^ ^ ^ ^ " " T * * a ^ a a f T a ' a a a a a a f j "WJ^aiaat j e a a aaaa^.aMi ^ ^ * T " a F a ^ a W J 

serve tas Oil ISSOSJUM of the atste, would be greatly 
hladered. St taa very nature af tas yrll'fff 
sbliib ths 3tas* aVerivas its right ts regulate 
auction of s i l sag gas, ths all speratsrt asm 
as 'vested right* la the asre rales by vhieh ths 
is esnweised froa tlae ts tlas.* 

ILLEGIBLE 
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Ale© see 

fbUlrosA Icwtalaaloa Y. gffitm sasi ffiahois Oil ess,. 

gls&larly ia the e*s* 

MUftod v. Staaolind Oil Qas Co., 
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certain royalty earners contested the coiwUtutiatsjutttf of the Okisaonn '#ell 

Spacing Act (1952 Oidshoaa gta*. Am». Section ^5-67) vith regard to thsir 

interest* in a wall <Mefi**sd prior to tint spt&ciae ordar of taa Cossdssioa. 

Among tne laauea raised war** tae da* process clause, tapsiraeat of contract-

ual obligations, and th«? retrwwttv* effect of the well apacing cedar, tae 

statute te question, provided, saoeg other things, that the dlfforeat royalty 

owners within s drilling aait shall share ia toe production ia proportion 

that their acreage Ware to the entire ilrii^iati wait. 

t*a« Supreme Court of Q&shena ia overruling the Plaintiff*s eontaet-

i « a Scila; 

The eselslan ot the United itstes supra** Court in 
tas cans of aaio OU Coapany v. State of Indiana. 
ITi a .3. iW. ^ * J s , 7*9, was asses spam the 
theory that ths right af ths owner of las* to ths 
oil sad $*t thereunder ia not exclusive out is eea-
son to and asrely as oaasl with tas fights of other 
lead ovasss ts tans froa ths cossaa snares of supply, 
aad therefore that sis property rights ta aaid s i l ami 
gas srs suspect to the legislative power to prevent 
the destruction of tas eoaaoa souse* of supply. I t 
has steady \mm decided that this police power of the 
State to prevent the deetrictuai of ths ossaam samrss 
of supply say ae cssrela«d ay r^^iuatlon of product. 
Ion t&er f̂ronv' 

In aupport of IM* cosiavitiea, toe Cuurt cited the ease of 

aefiuing Co. v, 

vis: ILLEGIBLE 

-13-



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

"Sverr peraoa mm the right t* dri l l wells oa ai* 
aaa lead aad bake froa ta* peals below a i i taa gas 
aai ai i that a* aay a* aai* t* r**a«* ta poeseeelae 
isoiudiag ths* eoaiag froa lams h*loeglag to other*, 
bat ta* right ta tabs aai tha* aaeulra osssssfeip is 
•ab^ct to ba* rtsasss.il • assrtlon of taa ysmmr of 
taa ***** ta prsveat uwaiBwarj la*** dsstrettoa, 
or **sts. Aai *a*jse*u* esteems t* taa tsksr's as
similable far U M » j to* oU to tb* M*t*mt 0*m£* 
tb* uwiaarsaW i aai aa*t»fal d*al*tla* of a eaaaaa 
•apply of gss ae* oil to th* injury af othor* se
tt tie* to rssert te earn taaa from ta* aaaa pool.-
(Cltia* amm*/ aaabarltiaa.) 

TJw Court taaa further sat ri T 

•froa taa faragolsg authorities, i t 1* obvious that 
i t i s aat teyniid tas mmUee seas* of ths *tst* ts 
watriet tas i»*ivis*al o***r*s tsklsg ***» tas earn. 
asm •ourss ef supply, a* wsU am te autlaari** a 'Just 
distribution* sjasjg the various ****** of atmral 
rt^kts la lam* overlying tarn oeaasm ****** af svgply, 
of partios of asi i supply ae tribes, or rtssnit to 
aP'-a^^'-lbs'stis^^ ^a§T ^ e s - t pbaavsvs^Vas'ew^ flsWMV's) ^ftMfr j j^lr tsWa 1 )^*^^ 

af svillias bp tfst smssiam of amlla aasma f» IS * ••Va 

IbnTiir fftsMiasjr fflttia Ism asm* af Casamiim Pafisiac Co. 
v» Csspass^iaa OoamiamloB, asmem* ass bsfer* th* 
fsssrsi asmtpist Cart , % F J * 92$, «3k. I s ami* 
tbe toUoving #f tas 1*15 WMSJIII W U S S last 

•Asraaii ie ignored sad am spsrelis with tas 
5,000-barrsl »*U* am 5 s*r*s amy tab* out of the 
esww8BI v*Vets9 '̂VwP^ 4Bnm̂  ^fv^P^am^P^*^ .̂WBsswSe'? ^^^NP Jpes^aVVs)̂ *)j*|pSn)feef , 

», as sash a i l am sm tiprsiey with tarn 5,000 banvi 
wells em W mem im taa aaa* field. Preset least • 
tafclne mer sai l i s shallT iz*u*tit*hLe i f the Tula 
^̂ *-wp"»»»*vp m- m ' m • e»*s» •»*»T»P»«**»PW* ^w*«Mwawj**w*>wM*anasw see* samps* sjessamsmsp'"" 

laAsrs lata*** te sssassj 'a jest dlsirlJartlon, ts 
* r l * * from ths eajip ft • • » of ta*tr priviUgs to 
roaaoe te inwiHliei', bsesase fib* opsratlos vltm PO 
***** has limp timam as amsm privilege ae tb* 
vith 5 ***** ta tbe aaaa fisldV 
fas •vastsfal amenity of drilling off-^t well** is 
•smtJasr tlee wlrijsh ia stiitsliart br aash irsatriiittsiia 
am drilliaf. ssliiitub a Pays* v. Bsssaa PaUulaum 
corp., 13» JCSB. J«S, is p jd 663. ca* af tbe e**«atlal* 
to the janetr ajUsm af tJst iiBsnae, aouree of *aymly er 
the n'lmsHiisi of It* sast* i s ths> JMIIm Dgliiai of th* 
raaspsair essray aageaesiy to spaaai tlom Uauefiua by 
^^to*' essa^aapfas»s> JPe^*p's>$4*tf£ *9wP *^aWSbs^p^^s> ^saaaspv^ as^ls'B ejp^^ss% 

ILLEGIBLE 
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atosd by tb* courts and tht favor ef .the state te 
prevent th* vast* ef esid reservoir energy ie be-
yen* *\¥.ii]imfTil miit lertti'tloe n 
* * * 
The restrict!*, af eviUieg Itoits tb* ouaber ef 
Beaetr*ttose to "tb* raeervsir aad i t ***** 1iMrtf*iiH 
that the laaa Ma*rvair to aeaeiav**! tb* 1*** 
ee*svjipv> weva* PPJ^PP*P*F * P P S P » * * p̂sa>ppa> — P * P < V / P W^^^^^^ P™P«W ^^P» j f •w^w^i ™ ™ P ^ P 

the aapply af mear voir eaargy to libaly te be de-
2̂̂ 4̂B̂fea*̂jpL * 

to iqiwrt fling the eoaaUtutionaUty af bb* rale aad rvguistlott. th* Coart 

by eaytogi 

*itoi thiif vaald bs to*aa ay*a 
able taarev* a aiattoct less 

jspiivWy y'Wja'̂ ê p JTi!Plp*ae_. .̂ sw^^ffe^rS) 

sr iap»av^P*ii»aia 

X* Brew et al . v. Ifcmble Oil a a&ftoing Co*g**y, 
supra, bb* following vara* war* ****** vita approval 
from Laaaaraa v. city of saltoa# 12** fax* 1, 73 £•**. 
2d *?5, %lf t 

'AU pr«f*r%y to held subject to tbe valid ftxercto* 
of tbe polio* power; nor era rugumttfvn unconstittt-
tional sorely bene*** they operate aa a re*tralnt ape* 
private right* af p*t**a or p« sporty or will r**alt to 
laaa to todlridwala. the tofllcttoo of aaeb lea* to 
net a deprivation of pi oyer without due procea* af 
lew; tea a^rtlon of tb* pailee power upon subject* 
lytog vithto it* scope, to a proper aai laaful apanwr, 
to due process ef to*.* 
* a * 
attgulstios, of course, includes a dstaralantlaa of 
tas 1SAS*|S* of the velii ens' *•*• ss*s*t af ail 
i*m|Y* ** allawad ta **a*aa** an taa* tai 
ev*v*a)*nav*e*> ^W^B p^Beps^vaw^ppv*- v e j aaa* ^ a P ^ ^ * * P ^ ^ P * e p v ^PVPPJP^P P ^ * P " 

eaargy viU net a* cjthauetad bulbs* all ef th* 
able oil I * wrested frea the eea**a *ource ef •apply.1' 

3̂pv*̂ JJap̂ fcpJp*̂ *p̂  ^SpafiĴ er̂ * ̂  

to tb* case of 

Platotlff drtlled a v*U a* a !£&**** tia*t at a eeat ef $a*,«»,©0 

installation of a pipeline at a seat ef $12,380,16. fJpprssi"asr» th* 

•toslon osteal lined a g aapiil •III jf drilling aait of 320 aeree. Thereafter, 

Plaintiff ssBtasss* the* it should bs peraitted to produce fren its sail the 

allowable peraitted at tas tto* tbe sail sa* drilled eat the Cosaissios'* 

ILLEGIBLE 
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Orsar reoui-tog it to asitlss its im acre* wito other mvmm te eesfera 

with tbe reauired drilling uait of m mxm wm unaeasiatutloBal. BM Court 

to uphnlrtlng tbe Cotefttoeioc'e Order eitei m errs? ef eutoeritio* as* sited 

vita approval tbe above wsitloaed osee of Pat,tar»at v. srtnrrUrai, abyr*. 

Zt to of totorset ta aote toe se****t to taa Cosrt** optotoe aa te 

taa roiatltaiebto of toe suaher of wells drilled to taa aarbat eaaaaa, 

"the v̂toeaee to tbia aaaa as*** tbat tea eatabltob-
tog of toe 3aeHaore drilling aait «4U alia* tor at 
toast as sails aad paaaltly 3» sella, aceordiag ts 
tbs eeftias*** area, os tas Tfwlston* side af tas 
Logeasport gas field; aai tbat tost sasasr af walla 
will oi'atoue assy tiass tbs peje i sarast fsftill-
ilea er assas* far aany yaare to seas. Sa* evtoease 
abas* els* tbat if a larger nartirr ef valla wars s i -
loss* to es driUed oa tbs Ksrttiam sits ef ths 
fngsittaiaf fc field they ee*M sat pro-ace eveafcually 
•ar* gas fro* ths ****** reservoir tbsa the volaa* 
tbat ea* as produced fro* toe awaber af wsila which 
tbs 320-acre srilltog aait alias*, i t gas* without 
asytog tost tas srilltog of s*rs way* ths* are 
lamesary to drain * ga* field «fftoia*tly aad ssen-
ouically mutes vastsj it is a wast* ef Tslsahl* 
aatsrtol aad asUl «** ia*ar; a vasts of ga* for fuel 
to toe srilltog of tbs usaeseaaary wail* j end a waste 
of gsa to ths aliowiag of tbe iinni imi j walls te 
clean tbaaaslvss est befars bstog pissed oa product
ion." 

There u ao aspires* Court assists* to Nev mxUo -»*Hff1̂ r tas author-

ity or power* of to* av* ifeaico Oil Conservation frssstsaioa. However, it to 

believed that eoa*le*rs*ls weight sad eubstaaoe <sm bs give* to ths text 
w r l * * r <* iwasairi oil s*i Oas. vols** I , Page m* seettoa which readsi 

"I 05. mmm m m^-ms^m^m msss& 
The Wm itottoe oil aad gas conservation atatut* author, 
toes toe os**srto«iea ageoey af that state te sake 
rssMlattes* goysratog to* apastog af sella aad toes* 
era*** ersattog proration ual to for eaeh peal. A pro-
ratio* unit la defined as a* srs* sbish nay be effi
ciently sad •rrtarartntny araiaed by ea* waU. The 
pooling af sffarat* traot* within a prorstlos wait to 
paralttei sad tes nanottyatiuu agaaey to authorised 
to reeuir* peeltag af *ueb tract* ***** asmattry to 
afford ths owners taa TspaitiiaUy te produce their 
Just aad eaultablc abar* af the ail or ga* to tb* 
pool, fa* ***** af * treat esaiier toe* a drilllag 
wait any drill as* produce ail or g**» previa** it se* 
be da** without wast*, bat to sue* * a*** tas «n—s^-

ILLEGIBLE 
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production for ths tract ahall he wito veeaawt ta 
the allffleaalw production far the unit •hail, he la 
^a^ee? aTeJâ v̂ eŝ sr" ar̂ a^ p̂feeps" SjeaPspap̂  vp̂ fĉ  f̂eJpvĴ  p̂wŝ jfcejt̂ fc f̂epp̂  pjiJftpV' P^PPP^^^ WV^P 

the aait. • * * Aa earners' Jest aai sawitshls 
share ef tea.sil aai see ia a seel ia dsfiaad as 
•P^PPPIP. » TP*» ^ p ^ ^ » - ^ppg^fc ^ H P P ^ 8 * ^ ^ ^ • P ^ P ? ^^HP»W^" ppppr PJVPaPFSpSVVPPB » P P * 

P^wssssa ĵJ (avflL aapSfipas^SE^sa ee™S i^BpP eJer̂  *SHaa\ pawW p̂Ŝ ptpv-̂ PPWvreavbpŝ  vjpvâ ae 

tarndaei, aai ss far ss can ss practlcaBly sMpaVaal 
without waste, substantially ia tas jffisp* I ts* that 
tits ijuantitjr ef vacasmraule oil sr gas, ar bath, ee**r 
spsli pree*a*ty hsara ta tas total recovsrsals eil er 
gas or both la Hat aaal* and far this purpase te us* 
hie just aaa sssjitapis shave af taa r*e*rvair ******** 
fas conversation agency la snthsrisei ts adapt a sail 
•pairing pie* agrees by th* spears ia a seel, i f i t 
baa tbe effect af preventing waste and la fair ts 
tbs royalty owners, although taa sgeasy say snaify 
such plan for tbs prevention of waste was* a nsarlsg 
aad after sattes.* 

"Tbe oil sad gas sonservatloa statutes of tsaatl tva 
states author!** their ocimtrfstitfiTt asssaias to rags-
1st* ths spacing af veils, ts establish drilling units, 
tatperait agr invent a for the pooling af •aptratily 
owned trsets vithin a drii Unf aait sad In si 1 of the** 
sp^pwvs t̂sJwJp v^ej'tpv* PJSPV® "(ppWpvap l̂̂ Wjppwfts/ ^€sf̂ *)p^ppvs% ̂  p̂fepvt 'v^9flp9^SP^PIrpS&4Mk 

sssacias srs aatherisad to reenlre the anniinv af 
traeta vithin a drilling unit." 

and v>HJt l.a*s.A. (im) 

Also, tb« P*uttaesr ia Parssra** 7 af the Petition far ttafr spring 

elaisa that tas "<***r a-lv*9-B la a rstroapactiv* i-pgalaiisa aai tbs noire-

active effect af i t Is te ccafUcat* and riolato tbe vested papsi'pj right* 

of the Applicant." 

Oar 2iev Maxieo Supraae Court baa defined a "vested right" as tbe 

power to do esrtala actisas or possess csrtaia things lawfully aai this rigbt 

asy bs created by nnaana lav, by statute or by contrast, aai upoa prlasipls 

every statute which takes assy or lapslrs vested rights eneulrsd vs**r eaiat-

iag laaa sr ersatas a saw ebligattsa, isgewjss a nev duty sr atteshas a asv 

fltesbtl Hy la resneei te tr*p*s*ilsns sr eosss\BSratleas slrasay passed seat be 

d**a*d retrospective. 

The author furtiaer says: 
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S** 

Bubal Car* v. CfaayAt. 

53 *.**. W, 2&> **m u$* 

ye rubmit, ia what vsy or ssnaar do#« tae Orssr Bnavflrtsa*' of tabs 

sue? or Isaeir any right vhtgh pstttioaer s*?)iired under aay prior rul« or 

rtgiilatlffli of this aossAeeioBt 3» vast reepsct ao— tha order or*nta my 

e*w obligation la respect to say prior transaction or cooaldoraUoat Order 

po. a-4G&r-« dee* sot tot forth a eoesailsory drilling aait eat ie p*r*i*«iv* 

l a aatara only. 8©v, ae before the adoption ef the Order, cannot the Peti

tion**- aai s i l ether ieujiiu<ii* slal lsr ly situate develop aay or a U their 

aereage upon a ^0-acre driUiag aaitf Mow, a* before, la aat the proration 

foreaua on ss acreage basis snd the mm full aliosaals given ts a %Q-**r* 

aait a* before the adoption ol the Order? 

Is the Order retrospective i s natur* vbaa the rights as*** lead, ay 

the Petitioner ears subject to auia of tbs Cassiaalaa. sales, reads, | 

in parts 
"la order to prevent waste the Cofisrtaelaa say after 
aetiee and hearing fix differ*** apaciag repair** 
aests aad reaulre gr*at*r acreage far drilling 'treats 
fjx my aaftmsd oil pool or in say defined gaa peal 
• # * .*> 

Aai, ia further view of aul* 501 <b)t 

•After notice sad bssriag, ths CesateeSe** i a oraar 
ta prevent vsats and protect eorreiatlvs righta, aay 
imnilietit special rulsa. reguiatioas sr order* psr-
tsiaing to any pool..* 

Ts not th* petitioner new aa before the Itautirn of tbs Oraar af

forded the asas rlga* aat opportunity to recover I ts Just aad «*jtite*l* 

share of ths oi l ia toe pool? reality aai l a truth aai fast, a l l tbs 

Petitioner I s sesiag ay tas taatsmt fatitiaa l a : vs havs epsat tots* as 

each nosey in th* pool aa any othsr operator, although ussaeeeearily, bat 

having done so vs now vast to receive twice aa such oi l as tbs othsr 

ILLEGIBLE 
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operators. 

Us conclusion, ve mfmr to the recent *sv Mextoe Saprev* Court 

decided ta April, 1957, 

State v. incites*, 
m : " W h 'W& r.2d 9©3 

where i t upheld toe power of tbe State in the state lagtoear to eufaree 

rule* aad regulations regarding the appropriation of eater aat to ao doing, 

aaidt 

"All water vltbto the State whether above or beaeath 
toe surfssa af the erased hvt frets ta toe state vhieh 
author! lag ita aaa aai there to ao oveersblp ia toe 
eorpua of taa water but the uae thereof aay be as-
quireu aai toe baato of aucb a b l u t i o n to af ban 
fieial uae. taa State aa oaaar of water hap* right 
to preaeribe SavHKHaay be ueeaT tkto taa State be* 

'by'toe "tSS&mWrWmS&m a a a , water 
^pproprtotora aad appropriations ea each af the 
Artesian baslne of toe State are numerous, Tbe State 
to vitally eae*eraed to every approprtotien* Taa 
seed far water is iaperstive aad aftsa toe supply 
to toaufftotost. Suoh eeaaitiosa leai inevitably 
to asay serious «oatrovsrsles, sad esaani fro* toe 
State a* essrutoe of its polios power, not ealy to 
aaoertala rights but also ts regulate and Pfatest 
toe*, ri^itiUoaTlbiowBver, U'nor'coaxisiTStios."" 

This proBuactotioa by our auprese Court would unrtoubtedly be applied to ths 

tostaat ease ware i t to review toe ease. 

%m m&m com*nm or muss wm smm vm 
muw&m & w c&mux m muttm & 
as STATE m mam. smsmmm. 1*0-

Aat* EAanCIJLAaLl 3T& CASSC* OUT 

Shell, to i^agrapb 6 of their Petition, soatsads tbat Order go. 

"topairs sbligs^tons under contract* betveea the 
state af ssv *astoo. the finite* fttetna fleol nal rial 
* p v * ^ s j w » m a * •eer^e svj^iBasvjevv' p e * * * w VSSVSSVWVWN^K ikvenwjpapwe*1 wjw^ *̂«pwa*̂ pevvwaw»jp» 

Purvey aad SaaU Oil Coapsay aa operator which sen* 
tracts ware created by the Carson unit 
* * # . * • 

19_ ILLEGIBLE 
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tt ie lae**& a novel ******** that the approval ef toe Carar* Halt 

eat toe plea* for development hy to* State ef Hev jeartee aaa hy 

to* IBB, to** f**to, safe* **eh gove?na*etol aggncjgi contractlne, parti** to 

toe a*r**a**t. m mum *P»enavantal e****y mm set to each antter* except to 

it* capacity ef regulation mm it* *oie ******* vith toe watt to but ** ap

proval. Pone of toe** og**clM ny their ova Itoitad ereatioa aaa ** toyoad 

a /.flap. 98a, S3 U M , 352 

fa* Stole Lead Ct***i**ioa*r aaa ao ansa power to contract aa Peti

tioner coatead* mm hi* oaly attthority and pover to eat to toe pi auto ej to 

r***ri ta toe Caraoa Unit Any 11—at to uuder Sectioa 7-U-39, I Jl.fi .A. (1053) 

^ êaeaja**5aâ  Jf̂ ê eeSeaeâ  *nea jJenflF̂ v̂ *' 

•jpor toe jttrpo** of *ore properly ni*awr|*g the eil 

fwhllr iatoni ear aaMavat ta *nd. awama* th* daMeian* 

hy Xmmm af Stat* toad ««**«*̂ «* ar oeraraillv 
^P ^^evw^^w v * w?wwvvw -̂ PWW*W**B **vev*avja*H*̂  v a er̂ vv<ajwvvanmayy 

vith other 1****** af Stat* toaJa, vith 1****** of 
the United atate*, ar vith atoeri, toeladtof toe 
caaaelia*tiaa ar eeeeinetion ef tea or 
of atoa* toe** h*14 ay to* eea* U 

*# toe **toorlti*e coaaaltei toiiaat* that a* Oraar of * 

state Coaa*rvatio* Ce**to*ia* ratottog te epantog to m ***r*to* af toe 

police power and aay <tattreete er righto ef pnrtto* ere aahjeet to the eaar-

ctoe af thi* police pover* fsto «ae*tiea rigeiaiiig topairaent ef rteUgatton 

af ca*treote ha* ***a rei**i to aawarea* ***** aai ta each toaa**** i t 

that to* Court aaa stated that toe pelie* power to a ltoitotton on all 

tract* • flee 

r. 
It »Jap. 
affiraai on appeal, 300 U.S. 253, & L.&U 632 

Create* v« state* 

ILLEGIBLE 
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the Corporation Coas&ssioa sabered on Qrasr for 3!0»aflra spacing to too for* 

ef totoasnlar treat** lhe srotestaato aliased thai thia ijmgmmA their *en*> 
^^aa, aaaaaaaaaaaaaaaaaaaaaay^aaaar ^ ^ ^ ^ ^ ^ ^ ^ ^ar^aa ^ ^ ^ ^ ^ r ^ S P ^ ^ p r ^ ^ ^ a ^ v ^ v ^ ^ ^ ^ H H p ^ ^ n P M P r ^ ~ ^ ^ ^ p p j ^ ^ P " P P P P P W a p p p p j P T P ^ P * P P i P J p a P W M F P ^ ^ P W p P T ^ 

^dPvJpjsf^P*ppaei efpnJ f̂cvavP* ^PST- ^ 3̂?aeJL^p> vJJJ ^6SP^B^IP? e?nea?p v^pavfija*̂ * aSls*^ €r*€easv^e^ sjlf̂ Bp|lSSeas*> ^PVBSVVP ^SJP(PPV p̂ tflptnvlt 

9̂̂ P̂ ep̂ np̂ Ĵ fepp̂ S)k vsvJ^ f̂cip}ar̂  Ĵpp̂ ep'̂ tepn̂ pJÎ ê espprâ  r̂̂ ftler̂  eepp̂  ^^PS^ f̂ejfcpv̂  p̂pâ Vp̂ â ^̂ V̂ p̂P̂ P̂MP1 VSP*^ p̂pV̂ POP̂ Spi$le)pe(̂ ppn\ v̂nnnvn̂ npPP- *&Jpt 

a valla esereise of polio* power unless arbitrary as* mmiUMlili 

p % 4 ^ ( ^ * sew*- v* *vv? ^ B * P H ^ ^ K P T 

(rbges 13, 1%, end 1$ ef Brief) ie MUtihji mrsapl w where n 10-acre spacing 

order en usha&d ee anstost toe we falaetoo* toaalxvant nf tk&iMm&u* at 
^ a ^ * * ^ar*^a^ar ^^^faaaar ^aaaaaaaaar^w^aareaa* ^a^aaar ^aaajjaaaaaaaaaaaaaaaaaf -aaamaaaaai ^^e^aaaaaaaaaat v W I P ^ M ^ P ^ ^ P P ' P P a V P P J p V W ^ P J P I P W P F ^ P * P > ^ P ^ P P V P J P W M P a ^ P J P J P ^ P P J V T I P ^ P , 

aoati'sst srsaanat* 

ton Ceert pear oft upon toe pausr of ton conservation departoent to toaresau 

toe etoe ef drilling raits theretofore preeerined free 320 ecree to 6*0 eeres 

ead toe effect sua* order vould hare upon eaiettog pooling egressest*. Taw 

Court to waholdiaa toe saver ef toe remil atm n bsdv to PO aw^ thatr evdava. 

Orders 38*0-6 end •$*€*$ ere mild er4*rs. tot l i t 
ef lSbo MttoartoMi toe Gaantoainnaa* to ctewuM 
• a *p» M9 ™ ^p^^a^wpapjw VI^PV^PPP^ PWP»P^ vp^HPepppWMPVPMPpppppv^B pwe» vwpssvn^Bj—* eiw^as ^enw^^ 

tahliaaai ujitto i f aenaNitiaae reejitri i t * to Paresrsp* 
3 ef See t ie* } of toe eat i t to provided tost "toe 
(kea^wtotoner fb* i • have sutosrlty to ease* after hear* 
tog aai antics as asraisaftsr *rev|a*&, sash reensashia 
rule*. rsaatotiss* sad erasrs aa aay as asaaaaarr frea 
ttos to tfaa«' Taa ealr rsati Imtttai. sa ton untosritr 
^^aaaaaaaam m VI ^^aaaaaaaaaa — aaaaaaaa^a* ^Rr^aaaaaaaaaa ^ » ^ ^ ^ ^ ^ P ^ ^ " ^aaaaaraaaaaaat a ^ P ^ J P P P r ^ P J P P P P J P P V P H P t P A * 

of toe @enatosisner to antobltob drliltox uaito to tto* 
^ar^am ^aaa^awy ^ar^aaaaaaaaaaaaa^aaaaaaf^^aaaaaaaaaaaai ^aaaaa ^^aaaar-aaaaaaaaaaaaaaaaaaaaaaaaaf ^ ^ p p P J p ^ ^ P H p j p p p B p ^ P P P a p e - V P P F P U V P V B i M B I P ^ r 

each aa oraar east ha rsaeeeaele toi ton aait prseertoed 
fiotoutlp sa i sssssnioallr arato* to tb* sbaasss ef a 
shoving to taa eeatrarv, as ass** * t**g toe reaalailto • 
er*s ftoa***> to thia to*to*s*f igtis* s s * p r m i s i by 
ths sat is* as * saartoaa inasstoai. by tha aatSuSp^ sa*av« 

r̂weaaaa/ p^ppF^papî p^v ^^P^PPP* ^^p^^pppvpjpppajapw PF̂ ^̂ pwwjppjppi-̂ pjppK ^p*T ppppP" vjv'vjpiarvjpiprpppp' * vsps*avep|p 

sanai •topnatly to** s s * «*U as*M effieiaatly aai 
aaa*s* i * * i l * grato s*0 aavaa. 
'̂ ^^p^p^pipvpp^ppaa^pappawp/ ^pppî ^pnppp ^p*'' P^ Pw^ppf^pperw 

Aista* v. ie*to*r* Prodi 

asid., 

» * * 
to order sf ton DepsrTasnt of Cisisar pstleu tnt resatog 
ths ato* af toe arttltog uaits toarstofm a sstoalitosd 
by a* era** af toe ssnssasjest* I* * gtvaa s i i sr ga* 
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field, say suasras** contracts aaa* between laod-
evawrs er l**a*lttls*rs ta tha ail ar aaa finli 
authority af taa previous oraar of tea ilipuawaut, 
without being subject to the objection that the 
t̂eê p̂vJEĴ  ê̂ â eaaaâ  â̂ â  ̂ env£ft̂ 4eae*â a5ê êpŝ s**sw5*ŝ eaV̂  ^̂ wtv?' aa^a^^aaea^E^^aaa^^ *PSP*W5 

obligation* of one* oostrasts.* 

g*eU aartiealarly cells atteatiem to toe fifty-three well urogram 

of toe third atom of isvulepasnt vhtob they ever was unconditionally applied 

by toe mm oa October i§, 19??, we ao aot agree with Shell'a cwlusioa 

that too spprevai aaa unconditional hat rather that it aaa aaaai aaaa supposi

tion that toe kfhm&m spacing pattora had aaaa fiaaUy detamtoed. we tovite 

toe ffo**rt*elm*a review of toe subject letters oa this point, aainlj. Shall*» 

latter ***** October 28, iJJFf, letter froa finally dated October %, aai 

latter froa faiUtoa dated aoveeber k, being &^ibito Ux 12, 13, aai 16. 

Alee see totter dated Beesaasr 6? telegraas dated Psceaaer 2fe aai rNiiisatou 27, 

babbits 16, 19, sad 80, indicattog Carson Uait ^mopaset on as SwHaars 

unit bests. Attcnticc to farther directed to toe fact tost toe terns ef to* 

Carson wait Asrssasat specifically provide tost to* sgre****t to subject to 

to* orders, rules, aai resulatice* of toe CcettL&eioa. see Paragraphs 3 aad 9 

ef Agrees***. U* subait. tout to* coateatioa of Petition*? tout the (Mer 

violate* toe ebligatlon ef say contracts*! right is aaaslly without aerlt as 

the other potato raised by it . 

CtyBLhSMB CP M OWSSUOS f© OCC ROUS 
505 WLMtWb TO TBI UftTJB FACTOR SI TJBI 
AI34EA?S9B or PnwÛ flUB SI TJMIffLieABI£ 
TO TBS CAfSS AT 3ABD. 

furagispi 9 of toe Appl io*tion for Sst&ariag silages that Order 

Bb. a-1069-B to contrary to Pule m af too $sss*s*ts*»s Sales sag fteguls-

tions. Bui* 905 provide* a properties*! factor for sells on 9o acre spacing 

far vails b*low 5,000 feet. 

ILLEGIBLE 
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Xi seaes sppsrsni iron toe rssatog of iOU« 505 tbat, in ten first 

place, it sever mm totonsw*. and disss ant now mm$M for any ao-aore propor

tional factor la pooia wham tas saata i ia§i is froa a to 5,000 fast. In taa 

ahaaaea of sar provision for a factor in sash a sool far ftp arc eaeetos. 

foil* l would M«a ts apply, fat* Sale i i sa foUews* 

**ac<arat or 8MJt& AiS) WS&jUi&Qm 

(a) fas fallowing Opasral Rwl̂ t of sts&cui&e sp
irt IdftttrMi have asaa adostsd hr ton ail casssrvniisa 
nsspnrpppa<pj*pwnps» *nee>™ P* erepTPe* pnp^nsqp^wproa a^pr *nsvnp —JBSSSS *pepppF^pn» wwtmmHmm 

Ctoentoslaa as seessrre taa sntorel rssoursss of ths 
state af ass Msxios* ts at'spsat waste> aai to are* 
tsst cssrsiatirs righto af al l esnsrs of eruas ail 
pjus, sstsral gas. special rules, rsgulattaes sad 
orasra news base saa s i l l ss tossed, uasa rssairai 
snd shall prevail as against Oaeerel Snlee, itega-
latione saA Qrssrs if ia saaflist therewith, sow-
â seeahas 'laensWtp^w^9^Spft ^SMMB&P* p̂NBBM(pPpnw* ^wnaa^eMK PSS9 *jppr̂ fc PSPSPSSS^SLSWP^V^ 

with naaelnl mlsn haesaefar* er hereafter adanted* 
^ P P J P 1 P P * P J p P ^ ^ P a P ^ W P P J p l ^ P W ^ P J w ^ P P ^ 1 ^ ^ ^ ^ ^ ^ W W P T P P ^ ^ ^ P " ^ ^ ^ ^ ^ ^ p ^ ^ n p t ^ E ^ p p r P P P P P p P w l 

taaa* general Rules *H1 apply in each saaa. 
ap1 ^ ^8fe(B^ ^Sfpf9p9 l̂is^Pa)̂ epasp^ pfspf̂ '̂ ^p9Paaaâ & f̂t̂ lfî p̂â ^̂ p̂ ppeJpeaay ^P9^ p̂̂ fep̂ HH^ 

rules after notice aai bearing, when toe granting 
of sash wi i eut IIIIII will sat rsaalt to seats but 
wiH pnyieil correlative righto sr prevent annus 
mrmM»mm 

Easier thto Suis 1, even i f toerc sere sons factor proviso* to Hulc 505 for 

walls of this depth, certainly after notice and hearing, ths Ciasstasloa, upon 

apyi liatloo, can eetaljuisa aay rssjwashTs rales, lacludtog the allocation af 

production. 

It should also he noted that Sale 5^ (a) provides sa follows J 

"Use sliseatieo to sash pool shall to torn as pro
rated ar distributed to toe reap ntivs uaita to 
eash pool to ac«orsaas« with toe proration plan 
of too particular peel, wbereby any audi plan ex
ists. '4wre m prorstioa plaa estate, then toe 
pool sliossMoa shail as distributed or praattoi 
to toe respective taavgfual aad aoa-asrgiaal units 
therein as satorĵ toai hsrŝ aahore." 

TMa sesas to cont«^iate tost toe statewide rule with irefareace 

to si lopstton to appiiaaM* only tasre ass been as proration plan far * 

particular pool. 

ILLEGIBLE 
-*t3— 
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Pstitiener** ê stenUoa at eetspael l« without aerit for the 

tost two of too aaasaUal si ssssiis of aetsppel srs lacking, naeely, 

osjr sots, tsŝ pssjs sr other iipiiiaeBtoUw or seeeeeisasjt of aay srAwrial 

fast asa* sr tos Owerteaioa to niaiemd tos Jbyplieeat to doing tost i t did 

sad, eeeondly, good fsito sa tos part of tos Petitioner to relying sysi 

ante, Hiwsugn or eeeasat of tos frssrtsstfwi. Tas auestion of ssee fsito has 

been fully cover** to rsiat I of thi* Brief, surely, petitioner doss ast 

dais aor do se attenpt to assart tost It so elates, tost tos nniiajmiisj 

aade say fsiss r«aro*eatotioi> or concealed aay sstertoi tost that eould have 

sialsd tos Petitioner. Petiiiensr did say, howrsar, at tos i uliiai lis: aa 

Harsh ljto, that tosy raited upon (frier to. 3-1069J aai further aanltted that 

they r«slised toe Order could he sltorsd, assailed sr aedlfled. 

There srs saay Sew Jtogfea decision* against Petitleaer's content

ion that eetoypel saa bs aasarted agetost to* ctate to its wrote* af it* 

police power*. Per saaagAs, to mmmy*.nBtMmmf supra, ubare ths Seats under 

its polios poser ua* regulating the appropriation of water to answer to tos 

coeteetloa of watsnpsl said* 

«Psfssjflani slates tost tos action against hte to 
barred ea ground of eeteaasl by reason of laches 
on tos part af toe Artesian water mawrrtser who 
bad jsasaissg* af tos satosd saal syiitil. by ate to 
wasjsrtog ato native grass aad livestoci;. The 
plsiatiff (State) coatoaae that estaeawd aad 
isohe* to aat ram samteet to* Stat* to praveat its 
aetteg to a eovvjtsie&toi mmm%w sM ve agree 
with tote coateatioo." 3 6 5 3 

Oar Csnrt, te tos of 

ILLEGIBLE 
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Flrt Thrift a I*sm iimwmim ** ..m**** 

upon Um sussttea of estoppel against the State where * corporstisn 

ectod upon reliaac* to ea Attorney general** ruling. Briefly, the feet* 

that the first Thrift a Lean Association iaeoraevatet under tb* Saw ieattae 

general corporation statobes taatead ef ia accord*** with toe banking incor

poration statutes. Tear* later toe Attorney General brought aa injunction to 

prohibit thea froa eoadacttog to* banking business. Th* Aeeoolatlon benei 

lt* right to *e teeorperato wader th* general corporation etetotoe ead it* 

right to do banking buctoee* th*r«iader mm a aarto* of opiate** jreviously 

tesaed by th* Sew Hexico Attorney general** office whieh parportedly mm it 

toe right to conduct sueh business. Tae tesoctetios ooataniei toe Stat* 

should now be estopped to deny it toe right to do busiasas under its general 

charter because lt bad relied, aaaag other thing*, upon toe Attorney Ovnsrsi'e 

opinion. The Suprens Court «n*v*rei tote eontenttea by eeytegt 

"ttetever the effect of in* opinion* 
» * * to say event toe State essjast bs aetopped 
froa tha snareise af Its peltee paver. *A Stats 
cannot estop itself by grant or contract fren ths 
exercise of ths police power** Sanitary Btetrtet 
of Chisago v. United states, 3*6 9.S. 405, 6? 
358.* 

The Court than cited 

¥9*n bf OtUup r. Constant , 

aad iwanvrsus other satoorittes* 

ILLEGIBLE 
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XB. conclusion, by reason of the authorities shore sited snd ths 

ttstutes applicable, se respectfully submit that sons of ths contention* 

by Petitioner are well taken] that the Order eoafOainsi of OCC R-1069-B is 

reasonable, lawful aad Just aad tost the Caereiasion acted within lta power 

and authority by pronulgating the same and for the reason* haretofore stated 

the Order should be affinaed. 

Respectfully subaitted, 

SUHRAY mfr-comsm OIL oamm 
for itself ant oa behalf of 

mmuA mmsuam comxe 

mswL& CUL Am mamam oomm 

3RmsH-AiisaicAji on* msjocim co. 
SKELLI OIL CQKPAPY 

AMfum mmsum CCKPORATIOK 

and 

Hnu.m wssmim COMPASI 

BY sums, mm Am OXLSBSS* 

, Attorney 

ILLEGIBLE 
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'.. BEFORE THE OIL CONSERVATION COMMISSION 

OP THE STATE OF HEW MEXICO 

IM THE MATTER OP THE APPLICATION ) 

OP SUHRAY MID-CONTINENT OIL COMPANY j CASE NO. 1308 

(BISTI FOOL SPACING SSHSARINQ). ) 

BRIEF 

This Brief ls submitted to supplement the application for 

rehearing filed by Shell Oil Company in this action. The applica

tion for rehearing is directed to Order No. R-IO69-B of January 17, 

195B. 

A brief consideration of the facts established during the 

hearings ls necessary before considering ths legal consequences of 

the action taken by the Commission and by the applicant. 

As shown by Shell's rehearing Exhibits Nos. 1 and 2 at the 

Shell rehearing, 40-acre wells were drilled by Shell, the first 

commencing about the middle of August, 1957, and thereafter an 

additional well was drilled prior to October 9, 1957, which is the 

date of Order No. R-IO69. Between October 9 and November 4, 1957, 

four (4) 40-acre wells were commenced, and between November 4, 1957, 

which is the date of Ordsr No. R-IO69-A, and January 17, 1958, the 

date of Order No. R-IO69-B, eight (8) 40-acre wells were commenced, 

i s established at the hearing, the total cost of these fourteen 

wells to the applicant was $5^5,600.00, exclusive of lease faoilitie 

It was further established during ths hearings the Commission was 

officially advised of th* commencement of drilling of each of these 

wells on the regular Commission forms. 

The initial 40-acre wells drilled were, of course, drilled 

under the State-wide Rule No. 104, which had been in effect for 

many years. About August 5, 1957, Sunray Mid-Continent Oil Company 

applied for an exception to this State-wide Rule and the exception 
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was denied by Order Mo. R-1069; consequently the State-wide Rule 

remained in effect as theretofore. On November 4, 1957, Order No. 

R-IO69-A was issued which granted a rehearing to Sunray. This 

Order expressly recites that Order No. R-IO69 shall remain ln 

full force and effect, consequently it recites that the State-wide 

Rule shall remain In effect. The State-wide Rule remained in 

effect until Order No. R-IO69-B of January 17, I958, was issued. 

The facts developed at the hearing further show that the 

applicant drilled the 40-acre wells in reliance on the State-wide 

order of the Commission. None of the facts listed above are in 

any way controverted by the parties opposing the Shell rehearing. 

In this Brief, we would like to discuss four principal 

points and refer to other points raised in the application for 

rehearing. These points briefly are: 

First: Order No. R-IO69-B is retroactive ln effect and, 

consequently, violates the due proeess clause of the Constitution. 

Second: The action of the applicant in reliance on the 

orders of the Commission, coupled with the knowledge of the 

Commission that the wells were being drilled, invokes the doctrine 

of estoppel against the Commission to prevent it changing the 

regulations as they pertain to the wells already drilled.. 

Third: The action of the Commission in issuing Order No. 

R-IO69-B constitutes an impairment of the obligation of contracts; 

the contracts being those arising in and from the Carson Unit Agree 

ment. 

Fourth: The next points relate to the general matter of 

discrimination against the applicant in the issuance of the Order 

and other related points, 

ORDER NO. R-1069-B OF THE COMMISSION IS RETROACTIVE. 

—AND re mm tow OF- m DtCMocEss cum 
The New Mexico Oil Conservation Commission was created by 

the State Legislature as an administrative agency to which has 
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been delegated power to regulate development and production of I 
I 

oil and gas. The Commission has the express power to make rules, j 

regulations and orders (New Mexico Statutes 1943 Annotated, Section! 

65-3-H). 
The application for rehearing is concerned with the State- j 

i 

wide spacing Rule and the field-wide Rule R-IO69-B. These State- j 

wide and field-wide Rules probably have the force and effect of 

law. In any event, there is a penalty for the violation of such 

rules. We are dealing with rules, regulations and orders which 

do not merely interpret the statute, but which constitute an 

exercise of the delegated legislative power. 

The power here exercised and the acts performed do not 

involve adjudication of rights. The regulations here are prescrib

ed by the Commission pursuant to a specific delegation of power 

as above indicated. This type of regulations prescribes for the 

future within the scope of the standards set down by the Legislator* 

and the rules are of general application. 

The Supreme Court of Mew Mexico has made the distinction 

between administrative proceedings which determine policy and 

those whieh adjudicate rights. This distinction ls made ln 

Phillips vs. City of Albuquerque, 60 M.M. 1, 287 P. (2d) 77. 

This case dealt with the question of notice to be given to parties 

concerned in an administrative proceeding and the Court defines 

legislative proceedings as those involving a determination of 

policy rather than an adjudication of rights. This distinction 

is of great importance in considering the matters involved in 

this hearing. 

The Supreme Court of Mew Mexico has also held an administra

tive agency performing functions similar to those involved in this 

hearing was exercising a legislative function. This case ls 

Continental Bus System vs. State Corporation Commission, 56 N.M. 

158, 241 P. (2d) 829. The case involved the issuance of a 

3. 
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certificate of public convenience and necessity to a bus company. 

The Court there said: 

"The State Corporation Commission in these 
matters is an administrative board exercising a 
legislative function *••." 

We believe that this Is a necessary and reasonable distinc

tion ln the analysis of the functions of an administrative agency 

to distinguish between legislative and judicial powers and acts. 

If a delegation of authority to the Oil Conservation Commission 

is valid, it must be limited to the exercise of legislative 

functions. This distinction between functions of an administrative 

agency is especially Important in the State of New Mexico where 

the matter of delegation of judicial powers has been very severely 

curtailed. This strict rule is especially apparent in the recent 

case of Hovey Concrete Products Company va. Mechew, 63 N.M. 250, 

316 P. (2d) IO69. In this case, the New Mexico Supreme Court 

struck down the creation of an administrative agency on the ground 

that i t could exercise judicial functions. In so doing, the Court 

regarded i t as being In conflict with Section 1, Article 6 of the 

New Mexico Constitution. The Court said: 

"Here the Legislature has attempted to 
create an executive agency, clothed i t with 
judicial power, on a parity with district courts, 
and Invested l t with state-wide jurisdiction. 
This cannot be done." 

Thus, in the matter we are now considering, i f the acts creating 

this Commission are valid, i t must be exercising a legislative 

function and not a judicial function. 

Since New Mexico is very strict in Its construction of the 

delegation of powers by the Legislature, we do not feel that the 

case of State vs. Bond. 172 Okla. 415, 45 p. (2d) 712, which was 

cited by those opposing the rehearing, ls applicable. This case 

related to a cancellation of under-production, and the Court there 

said in part: 

*»*•# to exercise discretion, judicial in nature, 
and to make and modify its orders ***." 

4. 
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The Court further says, at page 715, with regard to the under

production in question: 

"It was not accumulated then through any 
reliance upon any order of the Conmission, nor 
did i t accumulate under any provisions of the 
act, for there was none,w 

The parties opposing the application further cite the case 

of Rleckhoff vs. Consolidated Gas Co., 123 Mont. 555, 217 P. (2d) 

1076, This case again concerns parties involved in private 

litigation and the position of parties during an appeal of a 

case in Court. This, again, ls an entirely different question. 

Other cases which relate to the exercise of judicial func

tions which are permitted in other States and which are permitted 

by some Federal agencies cannot be regarded as pertinent in this 

situation. This distinction between legislative and judicial 

functions must always be borne in mind in considering the cases 

on this subject and ln any analysis of the powers and duties of 

the New Mexico Oil Conservation Commission. The Legislature, or 

any agency to which legislative powers have been delegated, cannot 

issue retroactive rules, laws or regulations, for to do so is to 

take property without due process of law. 

We believe that i t is apparent without the citation of 

authority that the exercise of a delegated legislative power 

is subject to the same limitations as imposed on the Legislature 

itself, which delegated the authority. 

Thus, if the Legislature cannot do so, this Commission 

cannot issue an order or rule which has the force and effect 

of a law and which has a retroactive effect, to deprive a party 

of its property. This basic problem of retroactive regulations 

has been considered in other States and by the United States 

Supreme Court. 

As we have seen from the brief description of the Orders 

which are concerned in this case, they are of general application 
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and, in fact, the Orders under which the wells were drilled are 

of State-wide application; consequently, i t is more apparent in 

this case than in the usual situation that the natter here 

concerned is one of legislative character. Certainly these 

rules are of general application end do not, by any stretch of 

the imagination, constitute an adjudication of rights or an 

Interpretation of any statute, and cases involving such matters 

cannot be considered at a l l applicable in this case. Next, to 

consider some cases involving the same principle as ia here con

cerned in other jurisdictions: 

In the ease entitled Utah Hotel Company vs. Industrial 

Commission, 107 Utah 24, 151 P. (2d) 467, 153 A.L.R. 1176, the 

question Involved was whether the hotel had to contribute to 

the unemployment compensation fund. The Court drew the distinc

tion between acts or orders of an administrative board which only 

interpret and those which are legislative. Those which are made 

pursuant to an express delegation of legislative power and which 

prescribe for the future a rule of general application are con

sidered legislative. The Court Indicates that the different 

types of acts and orders are reviewed differently, and that the 

distinction is otherwise important. 

In the case of Helverlng vs. R. J v Reynolds Tobacco Company, 

306, U.S. 110, 83 L. Ed. 536, the United States Supreme Court 

considered the appliestion of income tax laws to the sale by a 

corporation of Its own stock. The corporation had acted under a 

Treasury Regulation which was later amended. Following issuance 

of the original regulation. Congress re-enacted the Revenue Act. 

The Court felt that a regulation by virtue of the re-enactment had 

the force of law and, further, that Congress did not intend to 

authorize the Treasury Department to repeal the rule of law 

during the period during which the tax was imposed. This problem 

considered by the United States Supreme Court Is somewhat similar 

6. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

in principle to tbe matter involved ln this hearing. And we believe 

that the Commission does not have authority to repeal the "rule of 

law" which was In effect and which existed during the period thst 

the applicant did the drilling In reliance thereon. The Helvering 

case has been very fully treated by a number of writers. These 

Include articles appearing st 49 Yale Law Journal, Page 660, 40 

Columbia L.R., Page 252, 88 U. Pa. L. H., Page 556, and 54 Harv. 

L. R. 377, 398, 1311. The danger of permitting administrative 

agencies to issue retroactive regulations and orders is treated 

in 29 Qa. L.J., Page 1. 

With further reference to the question raised by the case 

of Helvering vs. R. J. Reynolds Tobacco Company, the writer of the 

article entitled "Treasury Regulations and the wilshire Oil Case," 

appearing at 40 Columbia L. R., Page 252, summarises ss followss 

"The power to change legislative regulations 
offers no serious difficulties. So long as the 
delegsted legislative power Is In effect, there 
should be no doubt thst authority exists to amend 
prospectively, subject, of course, to the limita
tion that the amended regulation shall be reason
able, and within the granted power. Re-enactment 
of the section containing sueh a power, moreover, 
constitutes a new grant of the power to make re
gulations, and should be conclusive of the issue, 
Mew Problems and constantly changing conditions 
require prospective amendments. A retroactive 
amendment of legislative regulations, however, 
stands on 2 different footing. The retroactive 
application of sn amendment of a legislative 
regulation, precisely as in the esse of the 
retroactive application of a statute, should be 
avoided; and, as ln the case of a statute, an 
amendment of a legislative regulation should be 
construed if at all possible to have prospective 
application only. As a matter of policy, an 
administrative official should not have power 
to amend retroactively a legislative regulation 
adverse to the Individual. As a matter of law, 
it would seem sound to require specific statut
ory authority. In any event, any attempt by 
Congress to delegate sueh a power to an adminis
trative official would necessarily be subject to 
the same rigid limitations which the due process 
clause imposes upon retroactive legislation by 
Congress. Axlomatically, Congress can delegate 
no greater power than It itself possesses." 

7. 
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The matter haa also been considered at some length by the 

Supreme Court in the case of Arizona Grocery Company vs. A.T.S.P. 

Railroad, 284 U.S. 370, 76 L. Ed. 348. This case concerned rates 

for shipments Imposed by the Interstate Commerce Commission and 

also the matter of award of reparations under such approved rates. 

The Court here made the following significant statement (76 L. Ed. 

356): 

*The Commission's error arose from a failure 
to recognize that when l t prescribed a maximum 
reasonable rate for the future i t was performing 
a legislative function, and that when it was sitting 
to award reparation i t was sitting for a purpose 
judicial in its nature. In the second capacity, while 
not bound by the rule of rap Judicata, It was bound to 
recognise the validity of the rule of conduct prescrib
ed by l t and not to repeal its own enactment with retro
active effect. I t could repeal the order as i t affected 
future action, and substitute a new rule of conduct as 
often as occasion might require, but this was obviously 
the limit of its pcwer, as of that of the legislature 
itself." 

The California District Court of Appeals, in the case of 

Strother vs. P. Q. & E., 9̂  Cal. App. (2d) 525, 211 P. (2d) 624, 

refused to give retroactive effect to a Civil Aeronautics Authority 

rule relating to notice of Intention to erect poles and wires near 

an airport, and again the Supreme Court of Florida, In the case of 

York vs. State ex rel Schwaid. 10 S. (2d) 813, refused to give 

retroactive effect to certain action of the Dental Board ln the 

issuance of a license. The Court said, at Page 815* 

"Administrative regulations are binding on 
those affected by them only when promulgated ln 
due course. They will not be permitted to be 
used In ex post facto as charged In this case." 

In the annotation appearing at 153 A.L.R. 1188, the writer 

considers this problem briefly and clearly sets forth the distinc

tion between legislative and interpretive regulations issued by 

administrative agencies. 

The Supreme Court of Washington, in the case of Hansen 

Packing Company vs. City of Seattle. 48 Wash. (2d) 737, 296 P. 

3. 



(2d) 670, concerned itself with an assessment of excise taxes. 

The case involved administrative rulings and acta of the City 

authorities. The Court said in part, at Page 675: 

"An administrative agency may not retro
actively impeach itself on general rules because 
of asserted errors of fact, judgment or discretion 
on its own part. If i t were permissible for a 
taxing agency to challenge years later, such rules 
promulgated by its own enforcement agency, taxpayers 
would never be able to close their books with assur
ance ." 

..e feel that the same considerations apply in thia matter, and 

operators in this situation would never have any assurance that 

when proceeding with a development plan, there might be a change 

of mind by the regulatory authorities causing them a large loss 

of Investment. 

One of the more Interesting cases on this point Is the 

case of Hercules Powder Company vs. State Board of Equalization, 

66 a'yo. 268, 208 P. (2d) IO96. In this case, the Supreme Court 

of -yoming considered an assessment for sales taxea against the 

powder company. It does not seem necessary to quote from this 

case ln detail, but to note that the Court found that as a general 

proposition, regulations of administrative agencies should be 

compared to judgments of a court of final appeal. We would, 

however, like to make the following quotation from the opinion 

(208 P. (2d) 1112)t 

"The editorial comment concerning the conduct 
of administrative agencies In the note In 153 
A.L.R. 1194 appears to us as not only practically 
sound but also In accord with whst ls just and 
fair. That comment points out that: 

"'In view of the important part played by 
administrative agencies in modern l i f e , and 
their expertness and wide experience in matters 
confided to their administration, i t is believed 
that as a general proposition their regulations should, 
as concerns the effect of a retroactive change, be 
likened to judgments of a court of final appeal, 
rather than to judgments of a t r i a l court, parti
cularly if l t is taken Into consideration that the 
Individual citizen has practically no choice in 
carrying on activities ln reliance upon such 
regulations, prior to their being sanctioned by 
judicial decision.* 

9. 
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"To this may we add briefly that there is no 
good reason in this day and era that we can per
ceive why the agencies of the state - unless 
clearly by statute commanded to act otherwise -
should not be held to the same standards of 
morality, equity and fair dealing thst are ex
pected by the established courts of the land 
from the citizenry of the several states." 

There is no question that rights of parties which have been 

established pursuant to a Judgment may not be divested by sub

sequent legislative action. Missenglll va. Downs. 7 How. 758, 

12 L. Ed. 903. McCullough vs. Commonwealth of Virginia. 172 U.S. 

102, 43 L. Ed. 382. 

Thus, we notice that under a variety of circumstances and 

in a number of separate Jurisdictions, the Courts have felt that 

regulations of the type which we are here considering should not 

be given retroactive effect. 

We have considered In thia Brief a variety of cases in 

order to show that the principle is of universal application, 

whether oil or any other subject of governmental regulation is 

concerned. We again point out the general application and 

prospective effect of the State-wide orders under which the 

action by the applicant was taken. 

Mo one is arguing In this case that the Commission does 

not have the power to change its rules and regulations. Shell 

is the first one to recognize such power and freedom on the part 

of the Commission to regulate the oil and gas production and 

development in Mew Iiexico. Such power is necessary for the 

proper functioning of the Commission In its mission to promote 

conservation) however, It Is equally apparent that when an 

operator has acted ln accordance with the requirements of the 

Commission's regulations. If the Commission feels that they 

should be changed for the future, this operator should not be 

penalized thereby. The new rules and regulations should look 

only to the future and should not attempt to affect the action 

10. 
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taken under the old rules. In any situation of this nature 

and in any statute, provision is made to protect those who 

have rights acquired under the old regulations. Thia applies 

in any situation, not only in this spacing case or any other 

spacing case, but i t can apply to casing regulations, tankage 

and anydther production or development activity that has been 

carried on by any producer in the State of Sew Mexico. The 

Commission heretofore has recognized the fact that Its rules 

when changed must only relate to the future, and this is done 

in the same Rule No. 104 which ls under discussion ln this 

case. In sub-section (k), the Rule states: "The provisions 

of (1) and (J) above shall apply only to wells completed after 

the effective date of this rule. Nothing herein contained 

shall affect in any manner any well completed prior to the 

effective date of this Rule, and no adjustment shall be made 

ln the allowable production for any such wells by reason of 

these Rules." 

Thus, we notice that in the adoption of Rule 104, express 

provision was made to recognize the existing rights. The same 

must be done In the case we are now considering. AE S matter 

of principle, law and everyday fairness, orders should not be 

given retroactive effect to penalize in any manner persons who 

have in good faith relied upon previous regulations and policy 

of the same agency. 

THE APPLICANT HAD ACQUIRES VESTED PROPERTY RIGHTS. 

In the application for rehearing tbe applicant sets out 

in some detail the fact that l t had acquired vested property 

rights by reason of the drilling of wells pursuant to the 

requirements of the State-wide spacing rules. These rules 

not only permitted but required the spacing which was followed 

by the applicant. The applicant in such spacing acquired this 

vested right to a full unit allowable. It was entitled to such 

11. 
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a full unit at the time the wells were commenced and it Is s t i l l 

entitled to such a property right. Under this point we will 

discuss the cases which clearly hold that the applicant did 

acquire such a right and that it aay not be taken away by the 

action of the Commission. First to consider what is a vested 

right under our laws: 

In the case of Rubaloava vs. Qarst. 53 N.M. 295, 206 

P. (2d) 115^, the New Mexico Supreme Court had occasion to 

consider tbe nature of vested rights. In this case the court was 

called upon to determine whether a 1947 enactment, requiring that 

a claim against a decedent's estate to impose a trust or equitable 

Interest therein must be based upon an agreement ln writing, 

would be applicable to a claim based upon an oral agreement which 

arose prior to 1947* In concluding that the statute would violate 

vested rights i f i t were to be applied retroactively to claims 

which originated prior to the date of its enactment, the court 

stated: 

• "A 'vested right' is the power to do certain 
actions or possess certain things lawfully, and ls 
substantially a property right, and may be created 
either by common law, by statute, or by contract. 
And when i t has been once created, and has become 
absolute, i t Is protected froa the Invasion of the 
Legislature by those provisions In the Constitution 
which apply to such rights. And a failure to exercise 
a vested right before the passage of a subsequent 
statute, which seeks to divest I t , ln no way affects 
or lessens that right."» 

and also noted: 

1"•••upon principle, every statute, which takes 
away or impairs vested rights acquired under 
existing laws, or creates a new obligation, 
imposes a new duty, or attaches a new disability, 
in respect to transactions or considerations 
already past, must be deemed retrospective.* * 

This matter of the duration of vested rights in spacing 

has not received the attention of the courts in many cases. We 

are unable to find any expression of opinion by courts of any 

state except in Texas. This Is a very important factor in this 

12. 
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particular case and this point constitutes an independent ground 

for invalidity of Order No. R-IO69-S. As has been demonstrated 

during the previous hearings the petitioner drilled a number of 

wells on 40-acre tracts and has acquired property rights which i t 

is entitled to have protected, 

This matter of vested rights and spacing has been considered 

by the Court of Civil Appeals of Texas in the case of Chenoweth 

vs. Railroad Commission, 184 s.w. (2d) 711. This case was a 

so-called Rule 37 case and concerned the changes in the Texas 

Spacing Rule Number 37. The Court, in a detailed opinion, held 

that when an owner or operator invests money and drills a well 

in keeping with an existing valid order of the Railroad Commission 

he acquires property rights thereby, and further that such operator 

is entitled to have those rights protected as against subsequent 

changes ln the Rule by the Commiseion, The Conrt in thia case at 

Page 715 stated} 

"It ls settled law that when an owner or operator 
Invests his money and drills a well in keeping with an 
existing valid order of the Commission he acquires 
property rights which he is entitled to have protected. 
The most common instance In such cases Is where an owner 
has drilled his tract to a density authorized by the old 
oil spacing provisions of 150-300 feet. Change of the 
spacings to 330-660 feet cannot operate to destroy his 
property rights legally acquired In the wells already 
drilled under the former spacing provisions." 

In this case the Court and the parties were clear that no 

one waa asserting any vested rights as against the proration 

of the output of the wells concerned. Likewise the applicant in 

this case makes no contention that i t has vested rights to the 

continuation of any particular proration. However, i t is clear 

that the applicant cannot be discriminated against as regards other 

producers in the same field by this proration. 

As ln the Chenoweth case, the applicant here acquired a 

vested right in the spacing of its wells which were drilled under 

valid existing orders of the Commission. 

1-?. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 

The Texas Court In the ease of Atlantic Refining Company 

vs. Qulf Land Company, 122 S.w. (2d) 197, considered another 

spacing case under the Rule 37 and again recognized that there 

is a vested right entitled to protection. In this case the Court 

carefully considers the particular spacing rule that was in effect 

at the various times concerned. Thus in this case, as ln other 

Texas cases, the Courts are careful to protect the vested rights 

of the parties under such circumstances. We notice also that at 

one time the Texas Spacing Rule 37 made reference expressly to 

vested rights. There was, consequently, a clear recognition of 

such rights Incorporated In the Rule itself. 

In the case of Humble Oil & Refining Co. vs. Railroad 

Commission, 9* S.W. (2d) 1197, the Court of Civil Appeals again 

considered a spacing case and again the Court refers to the danger 

of destroying property rights if the Commission ls not required to 

recognize the creation and vesting of rights under the Spacing 

Rule. At Page II98 the Court made tbe following statement: 

"It requires no departure from the rules laid down 
ln those cases to sustain the action of the commission 
ln the instant case. I t is true that when the permit 
here attacked was granted, i t required an exception 
to rule 37 aa thst rule existed when said permit was 
granted. At that tims the spacing provisions required 
were 466-933 faat. But at the time the 2.5 acres were 
segregated, spacings under said rule of only 150-300 
feet were required. A subsequent amendment to such 
spacing rule should not, however, be peraitted to 
destroy a property right duly acquired in keeping with 
the provisions of such rule as they existed at the time 
such property was so acquired. And the right to develop 
said 2.5 acre tract should be determined, we think by 
the provisions of rule 37 as they applied at the time 
the tract In question was segregated. Otherwise, an 
amendment to such rule, by Increasing suoh spacings 
between wells, would in effect work a confiscation of 
vested property rights legally acquired in good faith 
and in keeping with such rule." 

The parties opposing the application cite the cases of 

Alston vs. Southern Production Co. 207 LA. 370, 20 So. (2d) 383, 

and Texas Trading Co. vs. Stanolind 011 & Oaa Co. 161 S#. (2d) 146, 

as applicable to the vested rights issued Involved In this rehearin 

14. 
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The former case arose from sn action between private 

parties to cancel oil and gas leases because of Improper royalty 

payments. The defense was that royalties were paid in accordance 

with an order of the Commission Increasing the size of gas drilling 

unite. The decision was predicated upon the fact that the govern

ment had promulgated a wartime order which provided "NO material 

may be used for the drilling of any oil well on less than 40 acres, 

or any gas well on less than 640 acres". The courtconcluded that 

the Commission's authority was subordinate to that of the Federal 

Government during the emergency caused by war and that, accordingly, 

the size of the drilling unit must conform to that prescribed by 

such wartime emergency order. 

The latter decision involved a Rule 37 case where the 

operator was contending that i t acquired a vested right ln the 

spacing rule in existence at the time i t acquired its lease. As 

previously mentioned, Shell is not contending that l t acquired a 

vested right in spacing rules as they existed at the time i t 

acquired its leases in the Carson Bisti Area, or at any other 

timo, nor that the Commission may not amend such rules insofar 

as future wells are concerned. However, any such amendment 

must not penalize Shell as to wells previously drilled under prior 

rules. Thus it is obvious that neither of these decisions is 

applicable to the instant situation. 

It would not seem necessary to cite further authorities 

on the treatment of this matter in Texas, and there is no reason 

why vested property rights should not be protected in the same 

manner In Mew Mexico. The applicant in this instance clearly 

acquired such rights by the drilling of the wells which has been 

brought to the attention of the Commission. As in the considera

tion of the doctrine of estoppel i t should be borne in mind that 

the Commission was advised and had knowledge of the drilling 

being conducted by the petitioner. 

15. 
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At the time the 40-acre wells in question were drilled 

they were each entitled to the same allowable as adjoining 

80-acre competitor wells. Under Order R-IO69-B, such 40-aere 

wells are discriminated against and given half the allowables 

of 80-acre wells which were drilled to the same depth. The net 

effect of Order R-IO69-B is to deprive the petitioner of any 

allowables for fourteen (14) of its 40-aere wells drilled in 

accordance with State-wide rules, confirmed by orders of the 

Commission. It is no answer to say, as does the Commission's 

memorandum 3-58 of January 17, 1956, that such wells will be 

permitted to produce a l l or a portion of the allowable given 

petitioner's well on sn adjoining 40-aere location. The fact 

remains that fourteen (14) of these 40-acre wells will not 

earn any additional allowables under Order R-IO69-B. The 

result is the same as if this order had required that these 

fourteen (14) wells be entirely shut in for a one-year period. 

As Indicated under State-wide Rule 104 the 40-acre 

spacing was proper snd was in fact required. This State-wide 

rule was not affected by Order Mo. R-IO69 which only served to 

refuse an exception to the rule. Also, as we have noted above, 

Order Mo. R-IO69-A of November 4, 1957 likewise confirmed the 

applicability of the State-wide rules, and such State-wide rules 

were consequently in effect until January 17, 1958 when Order 

Mo. R-IO69-B was Issued. Thia order of January 17 i s , of course, 

the one which purports to affect the vested property rights of 

the applicant. e feel for this reason alone that the order is 

invalid and should be set aside. 

IMPAIRMENT Of OBLIGATION OP CONTRACTS 

In the application for rehearing, petitioner also pointed 

out that Order R-IO69-B violates the provisions of Section 10, 

Article I of the United States Constitution and Section 19 of 

Article 2 of the Constitution of the State of Mew Mexico relating t 
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impairment of obligations of contracts, Since the principles of 

law Involved are well established, i t is not necessary to review 

them at great length, However, It is Interesting to note that 

tfte Supreme Court of the United States has held that orders of 

State commissions or other State agencies, exercising delegated 

authority which is legislative in character, constitute "laws" 

within the meaning of these constitutional prohibitions, grand 

Trunk western Railway Company vs. Railroad Commission of Indiana, 

221 U.S. 400, 55 I*. Ed. 736; Prentie vs. Atlantic Coast Line 

Railroad Company, 211 U.S. 210, 53 L. Ed. 150. 

The contract involved in this situation is , of course, 

the Carson Unit Agreement which was established during the course 

of the hearings, The Unit Agreement contemplates supplemental 

plans of development which become a part of the contract obliga

tions- The testimony end evidence established that the third 

supplemental plan provided for the drilling of forty acre unit 

wells, This point, of course, concerns only those wells within 

the Carson Unit Area, 

In the case of Rubalcava vs. Qarst, the Supreme Court of 

New Mexico quoted with approval the following statement from 

Volume 1, Cooley's Constitutional Limitations, 3 Ed., Page 583! 

"•The obligstion of a contract,' It is said, 'consists 
in its binding force on the party who makes l t . This 
depends on the laws in existence when it is made; these 
are necessarily referred to in a l l contracts, and form
ing a part of them as the measure of the obligation to 
perform then by the one party, and the right acquired 
by the other. There can be no other standard by which 
to ascertain the extent of either, than that which the 
terms of the contract indicate, according to their 
settled legal meaning; when i t becomes consummated, 
the law defines the duty and the right, compels one 
party to perform the thing contracted for, and gives 
the other a right to enforce the performance by the 
remedies thea in force. I f any subsequent law affect 
to diminish the duty or to Impair the right, i t neces
sarily bears on tbe obligation of the contract, in favor 
of one party, to the injury;of the otherj hence any law 
which in its operations amounts to a denial or obstruc
tion of the rights accruing by a contract, though pro
fessing to act only on the remedy, is directly obnoxious 
to the prohibition of the Constitution.'" 

17. 
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The three (3) 40-aere wells Included in the aforementioned 

third supplemental plan of development, which have been drilled 

pursuant to the Carson Unit Agreement, were drilled when the 

State-wide 40-acre spacing and proration rules were in full 

force and effect. Consequently each of these 40-acre wells was 

entitled to a full unit allowable at the time i t was drilled. 

The United States Geological Survey, the Commissioner of Public 

Lands and the State Oil Conservation Commission were aware that 

Shell's assumption of the obligation to d r i l l 40-acre wells under 

such plan of development waa baaed upon the State-wide rules under 

which a full unit allowable would be granted to each 40-acre well. 

Under Order R-IO69-B, the three {3) 40-acre wells will receive 

one-half of the allowable given wells drilled to the same depth 

on adjoining competitor lands on an 80-acre spacing pattern. 

It is obvious that under Order R-IO69-B performance of Shell's 

obligations under the third supplemental plan of development 

will be burdensome and onerous in that the wells will receive one 

half of the allowable that they would have received at the time 

of approval of this plan of development pursuant to which they 

were drilled. In the above quoted language of Rubalcava vs. Oarst. 

Order R-IO69-B clearly amounts to a "denial or obstruction" of 

"the right" to a full unit allowable which existed at the time of 

creation of the contract arising from approval of the Carson Unit 

Agreement and such plan of development and, therefore, impairs 

obligations of contracts contrary to the above-mentioned con

stitutional prohibitions contained in the United States Conatituti 

and the Constitution of tbe State of Hew Mexico. 

THS Qomissim m ESTOPPED BY 
ITS ACTZCi FROM T3jg &SWCE OF ORDER 

•9- B-i6$9-* 
In the application of Shell Oil Company for rehearing, 

reference is made to the drilling of wells In good faith in 

reliance on the existing orders of the Commission and with the 
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further statement that as a matter of equity and Justice, the 

Commission is estopped from establishing spacing and proration uniti 

which discriminate against the applicant's wells so drilled. 

As we noticed above, i t was established at the hearings, 

and not controverted, that the wells in question were drilled in 

reliance upon the State-wide order of the Commission. It was 

further established that the Commission had knowledge that these 

wells were being so drilled, by reason of tbe official notice 

forms furnished to the Commission, and we have also seen that 

the order granting the rehearing expressly provided that the 

State-wide rule would not be altered. Thus, a l l action was 

taken pursuant to and in reliance upon the State-wide orders 

of the Commission. 

The parties opposing this application have cited the 

New Mexico Supreme Court decision of Chambers vs. Besaent. 17 

N.M, 487, 134 Pac. 237, as setting forth the elements of 

equitable estoppel: 

"(1) There must be conduct — acts, language 
or silence — amounting to a representation or 
concealment of material facts. (2) These must 
be known to the party estopped at the time of 
his said conduct, or at least the circumstances 
must be such that knowledge of them is neces
sarily imputed to him. (3) The truth concem-
int these facts must be unknown to either party 
claiming the benefit of the estoppel at the time 
when such conduct was done and st the time when 
lt was acted upon by him. (4) The conduct must 
be done with tbe intention, or at least with the 
expectation, that i t will be acted upon by the 
other party, or under sueh circumstances that i t 
la both natural and proper that i t will be acted 
upon. (5) The conduct must be relied upon by the 
other party, and. thus relying, he must be led to 
act upon i t . (6) He must in fact act upon i t 
ln such a manner as to change his position for the 
worse; in other words, i f he must so act that he 
would suffer a loss i f he were compelled to sur
render or forego or alter what he has done by reason 
of the f i r s t party being permitted to repudiate 
his conduct and to assert rights consistent with 
i t . " 

In discussing this New Mexico decision the United States 

Court of Appeals for the Tenth Circuit in the case of Houtz vs. 

19. 
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General Bonding & Insurance Co.. 235 Fed. (2d) 591, at Page 597, 

coomented: 

"In Chamber® vs. fleesent, 17 N.M. 487, 134 P. 237, 
the Mew Mexico Court set out in great detail the 
elements necessary to bring into play equitable 
estoppel. Reduced to simple terms, its holding, 
consistent with the general holding of other eourts, 
is that equitable estoppel results from a course of 
conduct which precludes one from asserting rights he 
otherwise might assert against one who has in good 
faith relied upon such conduct to hla detriment. The 
court did not hold that actual knowledge of facts must 
be had by one relying thereon for estoppel." 

However, l t is readily apparent that a l l of the elements set 

forth in Chambers vs. Beasent are present in this ease. Following 

the corresponding numerical sequenee in that case, they may be 

briefly summarised as follows: 

1. The acts or representations of the Commission, which 

constitute the basis for estoppel*consist of the issuance of 

Orders R-IOC9 and R-IO69-A, which provide for continuation of 

State-wide 40-aere spacing and proration rules. Such representa

tions were supplemented by the actual establishment of 40-aere 

proration units in the Carson-Bisti Area far the months of December 

of 1957 and January of 1958. 

2. The Mew Mexico Oil Conservation Commission was at a l l 

times aware of the fact that 40-acre wells were being drilled by 

Shell, and of the further fact that sueh wells were being drilled 

on the basis that they would receive a full unit allowable in 

accordance with existing State-wide rules. 

3. Shell did not at any time prior to January 17, 1958, 

receive information indicating, nor did i t have reason to believe 

that, the Commission would Issue a retrospective order purporting 

to nullify the provisions of prior Orders R-IO69 and R-IO69-A, 

that State-wide rules would remain in full force and effeet until 

changed; under Order R-IO69-B such provisions of R-IO69 and R-IO69-

were treated as i f nonexistent. 

4. The Commission, in providing for continuation of 
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State-wide rules under Orders R-IO69 and R-IO69-A, knew that Shell 

would proceed with its 4o-acre development program in rellanoe 

upon the State-wide rules. As previously noted, oopies of its 

notices of intention to d r i l l each of the 40-aere wells in question 

were filed with the State of Mew Mexico. 

5, As established by the uncontroverted testimony in the 

rehearing. Shell drilled the 40-acre wells in question In reliance 

upon State-wide 40-acre rules as affirmed by Orders R-IO69 and 

R-IO69-A. 

6. As a result Shell expended in excess of $565,600.00 

in drilling fourteen (14) 40-acre wells which, under Order R-1069-B, 

will earn no additional allowable whatsoever. 

This is the doctrine of estoppel. There is no question 

whatever of its application as between private Individuals, and 

there is l i t t l e question under modern authorities for its 

application against Governmental agencies. 

There is a general consideration of the application of 

the doctrine as to Governmental agenelea In 1 A.L.R. (2d) at 

Page 346. At this place, the following rule is set forth: 

"Assuming, however, the presence of a l l the prerequi
sites for the application of the doctrine of estoppel 
as between individuals, under some circumstances the 
public or the United States or the State may be held 
estopped if an individual would have been held estopped; 
as whan acting In a proprietary or contractual capacity; 
or when the aets of its public officials alleged to 
constitute the ground of estoppel are done ln the 
exercise of powers expressly conferred by law, and 
when acting within the scope of their authority," 

There are few decisions in the State of Mew Mexico 

concerning the application of the doctrine to Governmental 

agencies; however, In the ease of City of Carlsbad va. Meal, 

56 N.M. 465, 245 P. (2d) 384, the Court considered the matter 

and held that the doctrine should be applied against a municipality. 

This case constitutes a clear holding that the doctrine will be 

applied against Governmental agencies. This ease concerned the 

21. 



dedication of a street, the City bringing an action against an 

Individual to recover possession of land claimed to be part of a 

street. The Court stated, with reference to the setter of 

estoppel, at Page 389? 

"With regard to the estoppel question, it has been 
generally held that the doctrine of equitable estop
pel may be Invoked against the public depending upon 
the circumstances of the particular ease and the 
requirements of justice and that, under certain cir
cumstances, a municipality may be estopped from assert
ing that i t owns a street or from opening and accept
ing a street although it has been previously dedicated 
to the use of the public* See the annotations on this 
subject in 171 A.L.R., Pgs. 9$ to l ? l . w 

"But, as stated In the case of Dabney v. City of 
Portland, 124 Or. 54, 263 P. 386, 380* **© hard 
and fixed rule can be stated for determining when 
this principle should be applied. Each case must be 
considered in the light of its own particular facta 
and circumstances.• And, in order that an estoppel 
may arise, there must be inequitable conduct on the 
part of the city, and irreparable injury to parties 
honestly and in good faith acting in reliance thereon," 

we feel that this doctrine ls entirely applicable to the 

situation in which Shell Oil Company finds itself in this hearing. 

The previous cases In Hew Mexico, whieh are Rosa vs. Daniel, 53 

N.M. 70, 201 P. (2d) 993, and Durell vs. Miles. 53 N.M. 264, 206 P. 

(2d) 547, recognise the existence of the doctrine, but do not 

present a clear holding on the point as does City of Carlsbad vs. 

Neal. 

This matter has, of course, been considered in other States 

It has received considerable attention in the State of California. 

In the case of Market Street Railway Company vs. California State 

Board. 137 Csi, App. (2d) 87, 290 P. (2d) 20, the Court was 

concerned with an action brought by a street railway company to 

recover sales tax. In this instance, when the company sold its 

properties, the State Board of Equalization had in effect a 

ruling that a bulk sale of property was not subject to the 

sales tax. During the course of the liquidation of the company, 

the Board changed its rule. The Court held that the Board was 

22. 
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estopped and could not collect penalty and interest, tbe Court 

thereby deciding that under proper circumstances, estoppel can be 

applied against a Governmental agency, and the Court, with refer

ence to this point, made the following statement: 

"As was said in Baird v. City of Fresno, 97 Cal. 
App. (2d) 336, 3*2, 217 P. (2d) 681, 685s 'Ordinarily 
a governmental agency may not be estopped by the 
conduct of its officers and employees but there are 
many instances in which an equitable estoppel ln 
fact will run against the government where Justice and 
right require i t . ' . See for a good discussion. Farre11 
v. County of Placer, 23 Cal (2d) 624, 145 P- (2d) 570, 
153 A.L.R. 323. In Cruise v. City and County of San 
Francisco, 101 Cal. App, (2d) 558, 565, 225 P. (2d) 
988, 993, this court had the following comment to 
make: 'Whether an estoppel exists against the govern
ment should be tested generally by the same rules 
as those applicable to private persons. The govern
ment should not be permitted to avoid liability by 
tactics that would never be countenanced between 
private parties. The government should be an 
example to Its citizens, and by that is meant a 
good example and not a bad one.'" 

The California Court, in the case of Sawyer vs. City of 

San Diego. 138 Cal. App. (2d) 652, 292 P. (2d) 233, also consider

ed the application of the doctrine of estoppel. The Court held 

that the doctrine would be applied against Governmental bodies. 

This case concerned the question of whether property owners 

located outside the City had the right to water service. The 

Court, in its decision at Page 239, made the following statement: 

"Whether or not the doctrine of estoppel Is applicable 
Is a question of fact unless but one inference can be 
drawn from the evidence. (Citing cases). The t r i a l 
court's finding in this connection is also supported 
by substantial evidence. The doctrine of estoppel 
will be applied against governmental bodies where 
justice and right require i t . (Citing cases.) In 
City of Coroaado v. City of San Diego. 48 Cal. App. 
(2d) 160, i W l 119 P. W 3$9, supra, the doctrine 
of estoppel was applied against the city of San Diego 
where i t acquiesced for many years in the taking of 
water under contract and a new agreement and considera
tion of settling other litigation was entered into 
modifying the original contract, This court there 
held that tha city was estopped to insist upon a 
different Interpretation of the new contract." 

The Supreme Court of Colorado, in the case of Plz v. 

Housing Authority. 132 Col, 457, 289 P. (2d) 905, considered 
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the application of the doctrine in condemnation proceedings. The 

Court applied the doctrine, and stated:(Page 912 Pac.) 

"It was suggested by the tr i a l court that estoppel 
against a governmental agency should be permitted 
only in extreme cases, whether the Housing Authority 
is a governmental agency we need not decide. We 
have in this state ample authority for the proposi
tion that estoppel against sueh an agency may be 
applied in a proper case. (Citing cases.) Estoppel 
waa applied against the City of Denver in an eminent 
domain proceeding. Heimbecher v. City and County 
of Denver, supra. I f estoppel applies to the City and 
County of Denver, i t surely applies to the Housing 
Authority." 

Thus under the brief consideration of these cases applying 

estoppel against governmental agencies, we feel that it ls clear 

that a l l of the elements are present in this case. 

There has been some discussion of good faith by thos* who 

oppose the application for rehearing. They apparently misunder

stand our assertion of good faith in this situation. We simply 

assert that we relied on the orders of the Commission, thst we had 

a right to rely on the orders of the Commission and that this 

constitutes our good faith. There is not ln any way Involved In 

this case the question of good faith as in those many cases which 

involved disputes between private Individuals and trespass cases. 

As is well established by the authorities, the matter of whether 

a person trespasses in good faith upon the property of another 

involves a question of notice given by the true owner of the land 

to the trespasser, but we f a l l to see how this Is in any way 

concerned in this case. The eases cited by their oral argument 

indicate that they are relying on this unrelated doctrine. For 

example, they cited the case of Liles vs. Thompson. 85 S.w. (2d) 

784 (Texas Court Civil Appeal 1935). This case was relied on by 

the opposition but involves a dispute between two individuals 

and the question Is whether the trespass was innocent or willful 

This is clearly not Involved In our case. Also at the oral argu

ment much was made about the fact that certain parties to the Carson 
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Unit Agreement did not agree to the forty-aere unit spacing, but 

this again obviously makes no difference in this case. Under a unit 

agreement ths objections or disagreements among working interest 

owners on technical matters cannot have any effect on an operator 

who is conducting his business in accordance with the official rules 

and regulations of the State and Federal agencies having jurisdiction 

over such matters. 

It was clearly established at the hearings that Shell recei\ 

ed no advice, recommendations or any other indication from any offic 

agency that ita action in developing on a forty-acre basis was in an; 

way Improper. This is the good faith. This Is the reliance upon th€ 

official action of the appropriate governmental agency. Just becaus* 

an attorney in some other company writes a letter to Shell does not 

mean that It should disregard the official rules and regulations of 

the Oil Conservation Commission, although such an attorney may have 

been practicing from a very early age. 

It has been contended by the parties opposing Shell's 

application that because of Sunray's application for an exception to 

the State-wide spacing and proration rules which was filed August 5, 

1957, Shell should not have proceeded with the drilling of 40-acre 

wells. It must be recognised that this application did not seek 

to amend such rules or In any way contest their validity, but 

merely requested an exception thereto. Obviously a request for 

sn exception to State-wide rules does not serve to render them 

inoperative. This was clearly recognised by the language ln 

Orders R-IO69 snd R-IO69-A continuing such rules. If the Commission 

were to take the position that every time an application for an 

exception to State-wide rules was filed, all operators must lamedla; 

ly cease operations which might be affected by the application, for 

such time as may be necessary to finally dispose of such application, 

oil and gas drilling and other development operations would be 

seriously hindered and impeded. This would be inconsistent 

with the Commission'3 function to foster conservation. If the 

25 
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Commission were to follow the position, urged by the parties 

opposing this application, with regard to the effect of filing 

an application for an exception to State-wide rules, it would be 

a simple matter for a group of individuals or companies to thwart 

and hinder development of a particular field or area by filing 

successive applications for exceptions to State-wide rules. 

In this situation we believe that the authorities clearly 

hold that the doctrine of estoppel will be applied against the Oil 

Conservation Commission under the facts of this particular case. 

Obviously, the facts as they were developed at the hearings are 

significant on this matter of estoppel, since it ia an equitable 

matter. It ls apparent that the applicant relied upon the orders 

of the Commission and, in reliance thereon, drilled a considerable 

number of wells, and further that the Commission thereafter has 

attempted to change these rules to the detriment of the applicant. 

Consequently, in order to prevent this damage to the applicant, 

the Commission should be estopped from asserting such contrary 

position as to the wells so drilled, This matter of estoppel 

is necessarily an Independent reason for the basis of the invalid

ity of Order No. R-IO69-B. Each and any of the grounds raised In 

this memorandum would constitute of itself a basis for the invalid

ity of this Order. 

OTHER POINTS 

In the application for rehearing, the petitioner refers 

to other matters related to the Invalidity of the order complained 

of. It would not seem neeessary to cite cases on these several 

points, although they are of importance. The applicant, in Its 

petition for rehearing, refers to a discrimination against i t as 

a result of the issuance of Order R-IO69-B, We believe that this 

discrimination is apparent from the effect upon the applicant of 

this order complained of and it would not seem necessary to discuss 

the matter at any particular length.here. This discrimination is 
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a matter related to the retroactive effect of the order and to the 

effect of the order upon the vested rights of the applicant. It 

is sufficient to establish this discrimination by merely pointing 

out the fact that by reason of the order fourteen (14) wells of 

the applicant will be shut in for a period of one year and that thess 

wells were properly located, legally drilled and entitled to a full 

unit allowable prior to the issuance of the order. 

The applicant believes that any one of the several points 

upon which this brief is based is sufficient ln itself to warrant 

revocation of the order and to establish that the order, insofar 

as this applicant ls concerned and insofar as action already taken 

by i t , is invalid. The order as to the future is clearly valid, 

but any operator in the state must be protected in a situation 

such as Shell finds itself here. Therefore, the applicant 

respectfully urges the Commission to reconsider its order and 

to rescind and revoke i t . 

Respectfully submitted, 

SHELL OIL COMPANY 

By. 
Oliver Seth 
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far teaato tea aaratl aait aJUUMaala far aaaa aaaa ararat&aa taut* 

Tto* gal* OU Caaaaration aid aat f l l * «a aaaUaaUam faa 

la iiaaaT ' aat mailt Ml gaaaaar f i la Its aairt laatitaii far rafiaaitiii 

|Ja^ ^S t̂Nŝ B^ ^̂ â kaâ sĵ  p̂ p̂t 4UB> '̂ â JP̂ ^̂ ^̂ k3p' ^^^ (̂̂ ao^k ^̂ B̂)i3pi ^^^BUPJPHWMP^^ ^?^p?p((pi ^Sa^iWHf 3^^P^>J 

tt"106yr? af tea Www iwwXww Ŝ U. sajp«ojftatSaa oaaataptiMi aatetea* ta Caaa 
«tw l S i ipii 1 tni ttba ajHiJaaataa af laaljL at* Saaamar far a Mlpppalaa 
af m m Ww* S p m ^ S p T t a f lla4 w«aa«t to aWttaa A5->tt af tea 
paw taajiaa stetaoaa «aaatoaaa naffft atjaa^vaa avtlaa af aaaaal to 
to wwwfwww\ aaaa tea aajaajfaa jpaf %y aa akrltos aat tea ^paataaSaa la tea 
aaaaaa a ra«2 t far aawttoaj af aaaaaaa to a4rtl nraaaaeiafta* 

a* 3ptt St̂ Lf ^ii saraarattoa aaa aaaa aiaaat t^te aaaaaaa aa a 
aafaiitoat la tots aattotw Iwi l j i t WP! ya irtftMWMi fayty to i^al^. Û> 
^̂ ifjjî mj sjBji I t aat a^wXiaa £iaa aax <Uraar af tes toa laatot' .ItuL Caajppr* 
aat^aa caaa t̂otiaa ar atlSSi JNit* aay raTTpBT £t te^fci araapap^nt* 

Mfffffaiff, qN-if ai l CtojwratXaa aaaa teat tt to tttiitttot wlteact 
aatto* 

ILLEGIBLE 



kmm$ ASS mmm 
zmmU, wm mtU* 

tm toftoteatf 

^«*» "iftiaa*'! ' NimlMV ef tern 
firm ef * fated eat nUtt* 

44re»e «f :mfmnil«at; 

etfc 3ti*r*ntr tmmm lauding 
iTta eat tmat traet* 

eiot&de 

ILLEGIBLE 



la taa i^ttat* af taa Jtaaaail tf 

iouu. OIL comir mm cartaia 
tHbtfa af taa Www inaxlta 0m 

oaaaaraatSaa caaataatta* 

caaaa aaa fjtaa 311* laa*. ***** atataai 

&taa Oil* zat* MMI tavtajt aa a aaaaaataat l a taa aaaa* Caaaa* 

aat tt taa aa lalttait la aaa af taa laaaa ia taa atati toaav a***»» 

M I Mat in Saa Jaaa Caaatr* i a *aaiaa> aat (itaalilti aaa xataiaat 

la lia) t&ata i^atlttta far Btataa* 

3i^J^9pjp. a^(K(j^l$&^ Ca^flpjfcJJ^^1 jEK£Ep^H^4^&9s^£[ 

apattoa if faaaa 

mm* m%,,[mm" 
itattfall} aaa ^aataa 

Uanara far Uaa oi l , Sat* 

ILLEGIBLE 



ztAm OF wm* miss €&mn or un mi m mmmt z&m 

m t&s aattar af t i * ,Baa*i *C ) 

:,?CEU vii ^ratvjr free $mUi& ) 
order* of tas 3av axis:© ?&x ) " 

) 

-ssis* . w trie ^paadeat, i^sast*^ t&m%*ml ;H*ea*ay« m& 

rmpwrnttollf sews tkt> Caurt te str ia* from tha yafclteea for tiarlav 

aacfe ©f tec Xetterea stftw««waj«* uader ^ n c r s a a for tes reason 

test aseh ©f a* id sa»»am$r«f»« S* r«4i«si#!it l*a*ta*lel« 

1» 1- :,ito?l 
1*01 -stills Caaat fsilldlat 

i f i f r m n ^ — ~ — ~ ~ 
Qm mm 

mmmU 9 mm axice 
«tteraaf» far ataaaadaat, aneaate 

* m ; otiaji f Had fey t 

^tlaaMa iiafiaS&t Qaapaay 

Hur'iie aad naftals* Coaaaar 

r i ^ - . ^ l e s a frtnOstin car sere Uen 

&teaaard i t t m m m «r faaaa 

ILLEGIBLE 



*nn m wm mxm® cmm «r mm mm m m amiss* cowt 

IK taa mm* af taa «**a*l tf 
aasu ea. wat*i fra* «t»tat» 
Mat* tf tttxtj m&m sta, 

aaajt. 

ttji liaaaaaatait§_Ĵ ^ 
aai lafjtti in tas mil una filai ia lata fptaaa ta taa 

f**ia-c*atiaaat Oil £mmu&* aai a&aeto aaii ^atlaaa ta 
r m̂mw~̂ ŵ mmmmmmmmmmk*r sp*asaw w^B**BF^*a>*aT: • / ^m^mm*^J5fJB5B^BaTapaB«>.J•rw^p,^ 

aai ta taa aaaa at 
aaa aaaala full* aat aat* 

&* s. p i 9 * i 
Saaw **ia 
^^^P^^FP^S p̂iyp̂ p̂sw' 

IPS* 

l i l l f l i ^ a l l 
rV tW f t * f # _ 
Jiaaaall* lia* ^̂ aataa 
itiMffaafa fta? aaaaaaataMb taittaa* 
jaavtaaa MX rrauiailat Canjatiy 

ILLEGIBLE 



tn Vm attor ef the pp*sl af 
wtoU 311 caapftnjr fraa cartsla 
rdars ef tea law taxSga otl to* 

Ceaeaa'aetlae f miî M-

*ora m mmnw*s ro lass &» 
_ , r m » ^ , t ^ f f * 

* 

caaaa eaw '••x -owa, & ras^eaaatit Stare in , *»d ***** tea 

£e*rt ta ateatoa tea totttlaa for ratia* filed torala ay tea 

-toll s n -aa^ay, ia test c<mj?*nyjia* aat affaaarljr lodged 

'aalca, *a£ far tfe* faftear rtmaaa .test aaaa. petition fai ls to 

•tata • els i s maam waiak relief asa to granted* 

caaa* aw -ax oora, « rea^^snt torala9 sad ae*** tea 

"aert te strife* rsrlas* to*ttoaa af tea petition far review 111*4 

torela. ay ..toll oi l ctoiiaar? a l l »• toraiasftor aara j&rttoalarlr 

sat farta* te-trft; 

1* Ilia last tea eaatoa*** af *e*as**JB £ v s l l af aarssra&to 

Maa« t ( i ) , h m f t{4)» saa M l ) , saa test aarttoa 

of tot**r**a Mg) aalaa rasas aa foil ass i -"8**** tolls tolas 

axtUl&6 *a torali&tof* allata* dgriag tea jptriad af tea ,t»to* 

s id* W^-#*ra a&eeiag rules* darlit* tea ptoiad totseaa tea entry 

af Jrear fa* s-l^-y sad tea -vrdar ae« a^-iot?-?. gr*j*tl»g tea ra* 

tosrlsgt *»* totvaao tea tlaa af tea tartar- «r&ntln* tea latoerlai 

sad tea Usi&lai af order to* M&9»**% far tea rasa*® teat a l l 

af ***** ?erts af tea $*titl&& far aavta* s r * laaatorlal sad of 

so e^sa^yaaea st lav, aai far tea furtear rasa** test st tea 

time when the petitioner for review, Shell Oil Company,drilled 

ILLEG! BLE 



y i * vans at tiaUa f a r aatea i T i * * * * * * U claimed, %m ert&laal 

seolieatlea ef :*mrey ;s&**e*ati*a** a i l £*mp*nj f i led *i*fc tae 

wti Coaaervatien Cost&tsaiete af law *** iee far SO ear* eaaeie# 

aaa aaaalag beferc aaal; toamlaalaav aad aaaa set i t iena^e s a i l s 

wara dr i l led aubeecueat t# mwh application aad with kacaiedae 

baat such aapllcstiea algftt <*e &raat#d. 

kernes aaa -ia* Meere, a reeaeadcat bareia, aad auraaaat ta 

ii«la (*) af taa Sale* af «a*U ri^csaar* aatea tha Saart ta 

atsala* taa oatition far review aad reader a a^aaaary jadgaeat ia 

hla favor, sustaining taa orders af tae Oi l Seaaervatiee aaaaiaaiaa 

af tb* *tete efSew toaiee e«*g»l*ia*d af by ibeU till ^aataaay la i t a 

pet i t ISA for restew, far tha reeeoa tsst taera i a aa $ea«iae issue 

aa ta aay aaterial fact aad tbia r*ss>on4sat ia entitled ta a jada* 

aaat to eae% effect by ree**a af tto aloadia** aad aater ia l are* 

seated te t**e wetgrt by tea set i t ieaer far review* 

1*4 further support ef tbia set lea far eaanery jadgmeat, tbe 

vbeie of tbe record aad transcript af pressediafa aad before 

u l l Ce«*a*rv*mi*« Meaai*eiea ef tbe i tata af Men *se*tee ie 

nareby offered 1® evidence a * * l*e*r$er*ted hereia aa part ef 

t i l l s * s t l o f t * 

; hereby cert i fy tata 1 save sai led easiea ef t&e farasaiai 

slaadibf te ccuaesl ef record tela 3rd day ef <laly# l ¥ *« . 

Sea. L* fer i ty 

~"HSeeTTTTeriIy 
-itorosy far Amx Hears 

ILLEGIBLE 



stAm er mi c w f ar uw mi 

la taa mttor af tat *aaa*i af 
iaaH <a± eaaaaa* fraa cartels 
Mer* af taa Star aalea otl 
ceaearv*tlaa Coaalaaiaa* 

sa* 6553 

.:e«i aaa un Oil saasaajr, * ra*a*aa*at fa*r*i&, ato aaaa* 

Hi* court ta i lsaUs tea toUttaa far rartaa fUafi barate ar 

tea nail oU £a*)a*to> ia test aaem eaafsajr aat saaaarlr 

la**** its aaaaal la saaart rite tea raqulrawante af tea &tato 

af tow >**U*» *** *»» fto»tear rataaa teat taaa aatitiaa 

fal l* ta atat* a «lata aaaa v&leh raXlaf aaa aa jraated. 

eaaaa aa* tos Oil Ctaiaaagr, a rtaaaaaaat Batata* aat ***** 

tea saart te atrito rariaaa aartlaas af tea 9* title* tor rartav 

f 11*4 aarato to ton Oil. cea?**?, a l l aa aaralaaf tor aara 

airtlaalarl? aat farte* te-ait* 

1* Saa Uat tea aaatanm* af aarafraat, 2, t U t f amraaraato 

*(*>» M*> t H * h M*>» ->iaj9 H P a Ml ) , aat *CW t aaa teat 

atottoa af tora*rapn %<*) aataa raea* aa falleeet *7baaa 

* * U * totof arlUai aa attains tea* lUaaat tariac tea ****** 

af tea 3tota-*iaa frfraar* ******* ral*f t torlac tea aariet 

aataaaa tea eater ** Mav to* »»lS*t-» at* tea Mar to* Mfi*>4 

graatlofi tea r**atsrlat, aai totoaan tea tiaa af tea Mar freatto* 

tea latoatm aai tea Itatotot af Mar Sa* &*m9*®*% far tea 

raaaaa teat a l l af aaaa atrto af tea aatltloa fat rariav ara 

laaatorUl aai af aa iitiai|«aaii at law, aai tor tea fartear 

l l 



rsason that at tha tlaa whsu tha petitlonsr far review, ahell 

Oil Company, drilled tha various valla far which grievance ia 

elalmed, tha original application of sunray Mid-ContiaeBt Oil 

Company filed vith tha Oil Conservation Commission ef Rev 

.Mexico for 80 acre spacing vaa pending before each Commission, 

and such petitioner'a valla were drilled, subsequent te such 

application and vith knowledge tbat such application might be 

granted. 

I l l 

Cooes now Sun Oil Coapany, a respondent herein, snd pur

suant to Rule 56(b) of the Rules of Civil Procedure acres the 

Court to dismiss the petition for review and render a suomary 

judgment in its favor, sustaining tha orders of the Oil Con

servation Commission of the t&te of Mew Maxico complained of 

by ohell Oil Company in its petition for review, for the reason 

that there ls no genuine issue as to any material fact and this 

respondent is entitled to a judgment to such effect by reason 

of the pleadings and material presented to the Court by the 

petitioner for review. 

In further support of this motion for summary judgment, 

the whole of the record and transcript cf proceedings had 

before the Oil Conservation Commission of the Jtatc of Hew 

Hcxico is hereby offered in evidence and incorporated herein 

as part of this motion. 

dec. L. Verity 
Attorney for 33a Oil Coapany 

OMTifiCAn OF cunriq; 
1 hereby certify that I have mailed copies of tha foregoing 

pleading to counsel of record this 3rd day of July, 1953* 

ILLEGIBLE 
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ato* m wm imm® seem ar s*s TOI 

a « H*«Bt w tm kmm m ) 
•smu. OIL eaaftus mm cnr**» > ^ „ 
ORBES* ar m wm mmm WJBL ) ia. «$& 

ssu an. c^Aire, 

on c&mxfkttm swrnamzm 
ar tt* v ûticcf 

mwwwwmwwM 

*i"giJ>m It rftrtftt 

itw UM StojM»atoat m eaaaartottoa Caaatiitt* «f 

wm mmUm§ fwpmnM mt towto u tot***, ca»i»M, m t * ? *• 

mmm* wmt u U f**tor, J * * f toatotart^toaator, aa* to ita 

•ttaraars wwwm tto Cmmt to atrtto fre* tto j«UUai ret? totte* 

*pbff f e£ja*ia*, alXafat&aa* 

OX of f**«**ajfe H (f) aaaa mm * m m ttot muUmm 

fattoft to *>a*a*t a*r auteaaat*. twttaaar ar eritoaee tm aaaaart 

mt tat* •eatoatloa wt tto fatoariag. tofere tto Oil ?aaaaf*BMaii 

i*tltlaaar www ****** a** ********* w*M a**to*tte* mwt it ft* wm% 

^^mmmm^tA ftt#ttMlF MMtl Sfctt £tM*t to tttdUWt WWKtWWWW 

4*af***t for ^•tjawtoat a*r**aat to tola f* af tto tolar mt Ciatt 

naeaima far taa ttotriet itaarta af toa toatoa aa taa ****** ttot 

ttoea to aa laaatoa taaaa af ear totarial faat aai ttot toiaatoaat 

ILLEGIBLE 



1* taUUfti t* ladtaaat aa a mt*** ef l a * , la aaaaart af tela 

*att»» far aaaaarr /taJaaam tea ateitit* iairttaaat tm ******** 

l * caa* ae, 130a ****** tb* iaipttalaH ou ranaatttliaii caaatatia* 

af Sa* toataa ar* atta**** harata aa* aaa* a aart b*t**f far aU 

paraaaaa. tm t* tea laatte af te* ratard aad trtaeaflat af 

eraeeartlnti aad aafar* te* lat«a****fr reaafitla*, tea aaaa ar* 

aat atteaaad aat*** aat tat* raaard aa* treaaarlat at** aaaa f i l * * 

tf atear aaepaadeato ta tat* aaaaa aa* at* Iwar fart tea batata ar 

Uaraayt far >*tf*aa*itl 
§U CaajNaraattaa caaafute* 
af ia* m&*m 

ILLEGIBLE 



mm OF mm rnnac man or mm 

Sa taa mttsr «r t » Asssei of } 
3SELL e a CQMBUBI fro* Osrtain ) 
Order* of the Sw ifexioe OIX } So* 
Cmwrmiioo OaggL^lea* } 

HOTIO? 38 Xg fgS Jga«W»fSW HBflgl* TP STRIKE 

I 

%fltl«B to .Biffgisa 

CSsea sosr the reajwataeftt daKtbera ftiloa Sea Cftajear psspectfully 

asses this ttamsMs Coaart to aie^lss t&e eua^est fatitlee for 3*viev "mm tbs 

gresaet that sai*. lariitlaa fai ls to utate a e is is v&m sfeiefc rs i is f s*a fan 

gratfisu. 

Xi 

J&teraetiYS lavtloa io Grilse 

aw^poaosat, ta tas altaxaatlirs, i-ui oaltf la U*e s«sut tatt its 

Mstisa to Sisa&ss as aet *sstalaeeV acres tos Court te strifes tae rrtltloe 

far itewie* ifee fvUsteixtg, silaasUaos; 

1. Ml of ntragrspk «(f ) apes the grmmi. Uml FellUcwer failed to 

yiaesnt to ths o i l aaosarvstion sssaissisa of the 3tsts of nev Undso at tht 

yehaai'ina say areas&i* sSatasaatts, svldeaas or sesifcî aay iii ta^pprt af "IM* 

seataatioa aaa* tlsssefor*, iatitloasr bes saivsi aai Sharrlassdi said oewtsfttitm, 

sad far tas rsssees sr^esaid saM cm^mtim i s oatside ths seeps of ths pstltleo 

for iswisw ss ivovi&si la ssstiaa 63-3*22* H«fc*.;*A» (195 J } . 

a . Ail m&wm aai aiietpmom? ralstiag to the sLiegr.' s#aad fsitfc* 

ea tas part of tfee mUi«oer , aaasiy: 

<s) 51*.* portion of Smgmjm&i 2 t iags of ike Fetitioa for 

arrlss rsaala* *&*ris« too tlaa t*» M>-aese Ortsra mm ia offset ssd ia r s -

lisass tiwreea, ffrtitt^Bsr drilled sel ls la tie peal in aeoeeasaos wita sees 

*0-eere rs ls% sa i i sl)sjsrt1aa» *setsg swtaaiaat mA ir«*t«yial. 

(b) All ef assaarsths S(a), Ms) , * (d) f sat »*U) far thr 

rsassa tbat each aai a l l of said silsamtisss are resaaaaat aai iaasterlal. 



J . n * t iwtioa ^ ^ mtttteB laferrtag te £**ltiosar*s allseed 

N w W ri&t** , sastly, a l l ef Itmgxmsh *(a) far tto n t m ttot tot seas 

Is rsetosaat snd taastai tal • 

%. Itet portion, of tto m i t l c a sel&tias to tto i^pslrasnt of tto 

obligation of soatraafct, mmi?, mil of Bstagraati S»(h) fear tto snsasea ttot toi 

seas i s rsetoaleat sad iaasterial* 

5. ttot aartlea of tto Bstltioa relatiag ta mm 505, issaely, Psraarsph 

t ( i ) far tto reason tost tot seas i s aretoBdaai ato inastarisl. 

6. AU of fersgraah * ( * ) for toi rsaaoa tost tfce sJJtotoisss eoataisss 

fcbsrsla s w rsdaatokt ato iaamtorial* ato spaa tto farttor sroato ttot as 

estoppel esa as asserted totals a§elasi toi OU Oaaservatiea Oeaslssiee of 

tas 3tate of tor tfc*ico, 

7. fteseeaosat further saves tto tosrt to strike tto preyer ia tas Feti-

Uea far ftevisv spaa tto grow* ttot tos relief seeasstsa is taoossistsat vita 

aad coetrary to tto relief rsquswtort fey tbs astltiaaer ia i ts ssaUestlos far 

rshsarlag tofore tto o i l Oassarvatiaa oaasdssiee ef tto atets ef arv assise, 

aat far tas farttor reassa ttot saaa is latoataiit aad iassttsrisl. 

WL 

aetjsa far aaaajy, jtopato 

awpwfleat fsrttor* ia tto sltsramUvs* rssseetfaUy aeve* this 

aaaoratle Court, psressat to 5& of Sales of Civil fveesdare, te eater 

istoasat <3.isz±*;iin$ i t ; Betttioa far Seviev ujsoa tto jrowad tost there ia as 

stasia* issas ss to aay ***t*rl*l fast, sM these rss$eatosts era ssti t lsd to 

jidsjiwwl as a -arttsr of tor, as s^eaer® frea tto resold aad transcript af tos 

arenaee'tags bad tofors tto Oil Oocaervatiee aaasdssiea ef tto Hats ef Bto 

Ntadse vMea are attoefcei hereto sad mm a fart toreof ey refsseaos. 

•mm u vm, au 
A« i. attains 
B ^ f t d J 4 ^ ^ U s s , toass 

tosta fe^ are assise 

X esrtify that x aadtoa a espy ty «/ toaatl A. toastes 
of tto tcregedng pleodiag ta jS&teraeys far stove asato asspsaasat 
efpesisg SOSBSSA. or rssera sa 
tost at, 1953 

a/ eeaaal A. saachas 



C A R L H . G I - 3 E R T 

_ . C . W H ' T E 

W I L L ' A M W . G I L 3 E R T 

S L M N E R S . K O C H 

E D W I N E . P I P E R , J R . 

G I L B E H T , W H I T E A N D G I L B E R T 

ATTORNEYS ASH COUNSELOfiS AT LAW ' < - . ' t i I_ T, C C 

B I S H O P B U I L D I N G 

S A N T A F E , N E W M E X I C O 
: ••' ti 3 : 23 

**% *svarti c . Brettae 
Server, dew* ataxic 
P, 0. Sox 5*7 
Haeaaii, iSatiae 

a*. C&arla* ajauaa 
9oi staee yattltfiag 

K s l l a a l a & FOX 
P. 0. Boat 1?X3 
Saata Fv, Sw "texlco 

Jaiy i ? , ll 

$r. IBTMIHI A. tmrnhm 
Setts *w*̂ «*n«g 
Saata. ?«, * * * **ixiso 

s$r, OayXe *• Mssaas 
9. 9. Baa ieJO 
Tula*, flfrishnsa 

;tr. Jaaas &• iaerlias 
toirai l , gqasse?, aaerUaa, Soefel a aarrta 
f . a . Bex tea 
ttHmmmemm, Sr* m&m 

*&r. Oae* L. Verity 
m i East Sraeasay 
f*xv4a*tea, as* tfwtiec 

*% aeaert v. aalUvaa 
a/a British Aaarlnen Oil Ptwhwilnc Sa. 
aait* UO?, ifOO Btgudwy 
Beaver 2, Oaleaaae 

Oil Cosa^rvmtioa geaalaelaa ef 3wr Hartee 
Capital INP^fig; 
Saata fe, arv amataa 
Attat ltr. Jack Oaolay, Attoraay 

3*t Xa tas latter af tot Aiaael «r aaall oil ssaasay 
frea Cartels c*s*rs ef ta* lav assise Otl 
Caeservetiea C aaal i l l rm. tea Jaaa Coarty diets* ao. 



IT? 
9am M 

Smtzmmt 

For four IIIIIH wl I in X Hi e&elealMt «f t̂ g varicti* ftMlcn* 
f i l * d fey tha foliowiafi TfriiiejisiiliMUi 

Nmmm> I^vtrelas* ^ogyiriiitlfltt 
fa iU i l * ***r*i«u* Oaaaaey 
Oeif oix Ciwjmwtloii 

Lioa Oil Co., Iac< 
lessaaa* €iaaaeel Cosasay 
3a* Atlas*** Bsstoiag Ctoaeey 
8rltis1fc'4aMS*isee 041 Iveesoiaa @es*sey 
ajssl* a n Mi SaAaiag ossasay 
lea ssaricsa astasias* Qm>mmmA&m 
Steaasre Oil fkmmw mt $***• 

ttcx n u n 
dun on caeaasy 
OU coasmaiiiai Cass* salan ef ass* ifta&ss 
(ksitaera fttifi Oat Cassssy 

aewe arsrioasly r«'****** yea tb* Hotlass file* sy saarey ate* 
ruittiant Oil Oeassav* Jetaei tar flat Twrnui Osaaeaar* a n **a a** 
cssssay* as* Ms**eXi* reive!*** caasaay. fa sa ay assssaaasas**, teat tea 
*s*j*nit* mroiflWB Csssaoy aaa ar s i l l f u * a ****** aa ***** aaa aaaaif • 

Vary truly year*, 

LCWIJU3 

far t rmirss 



4? 
) m tm OTiflRWf 3098T 

Ui ?& r> .ma cwr tM& .:.r>£&i OF 
austju ur m «*u liaise on, aa. W3 

Oeaaa ato tlkt Sefpeadaat tfSs?.£* rlsll01sU& CitWMUnCB *ad 

?a*toetfallr a«to* tto Ctoi*tt mmmr tola 5& of ttilaa ef Civil 

rosedure, to eiiaias tto mitlea tm totta* toreta sad enter 

i«d«aeat spprevin* *ad sttstsiatad tto orders of tto Oil ©nser-
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STATf OF NEW MEXICO COUHTY OF SAH JUAN 

IM THE BISTEICT COUKT 

IK TBI MATTER OF THE APPEAL OF ) 

SHELL CIL ocaminr wmu CERTAIN ) m. *533 
OHDERS OF THE K1W MKXICt OIL ) 
CCKSESVATIOH CCMMISSIOU. ) 

SHELL CIL COMPANY, 

Petitioner 

v. 

OIL CONSERVATION CtMMISSICN 
OF NEW MEXICO, 

liaepoadeat 

MDTIOW TO DISMISS 

COMES SCW tbe Respondeat Oil Conservation Cosaission of Me* 

Mexico, caapoeed of Bdsia L . Meekest, Cbalraaa, Murray £. Morgan, 

ead A. L. Porter, Jr., Secretary-Director, aad by aad through its 

attorneys # Willis* J. Cooley sad Oliver 1. Pays*, BOVSS tae court 

to dismiss tee above-styled cause aad for i t * reasoa etatee: 

1. That, as appears froa tbe face of tbe Petitioa for 

Esvlss, Sunray Mid-Continent Cil Company aaa others (such others 

be lag the following: Skelly Oil Company, British Aaericaa Cil 

Producing Coapany, Aawrada Petroleum Corporation, Hex Moore, 

Souther a Union Os* Coapaay, Phillips Pstroieem Company, Sua Oil 

Coapaay, Tee Texas Coapaay, Magnolia Petrolsua Coapaay, aad 

Bumble Oil aad Satining Coapany) were parti** to ths 3shearlags 

in Caee Ho. 1308 before tbe Oil Coaeervatiea Conmission of Hs* 

Mexico sad tbat aaid parties sere adverse to Petitioner Shell Oil 

Coapaay. 

is. Test, aa appears iroc ths face of tbs Pstitioa for 

Review, Petitioner Shell Oil Coapaay failed to join esid compaaiss 

aa parties defeadaat ia thi* action. 

3. That, sa appears froa tbe face of tbe Petition for 

Review, Sunray aid-Ceatleant Oil Coapaay and others are iadispeasably 

necessary to a full aad final adjudication of this controversy. 



4. That tbe Court is without jurisdiction to hear this 

appeal inasmuch as Petitioaer Shell Oil Company failed to join 

a i l parties indispensably necessary to a full aad final adjudication 

of this controversy, 

5. That an affidavit in support of thia motion ia attached 

hereto and made a part hereof for s l l purposes. 

WHEBEFQKE, Beepoadent Cil Conservation Commission of New 

Mexico prays that the petition herein be dismissed with costs to 

the petitioner 

Attorneys for Seepondsnt 
P. 0. Box 871 

Santa Fe, Mew Mexico 



AFFIDAVIT 

That I, William J. Cooley, attorney for the Cil Coaaervatioa 

Commission of Hew Mexico, being first duly svforn, Oo hereby 

depose and say: 

1. That the ioilowlag named companies were parties of 

record to a l l proceedings before tbe Oil Conservation Commission 

of Mss Mexico in Cams Mo. 1308 of which Petitioner Shell Oil 

Company complains i s this appeal, to-wit; 

Sunray Mid-Contineat Cil Company, Saelly Oii Company, 
British American Gil Producing Company, Amerada 
Petroleum Corporation, Rex Moore, Southern union One 
Company, Phillips Petroleum Company, Sen Oil Company, 
Tbs Texas Company, Magnolia Petroleum Company, aad 
Bumble Cil aad Refining Company. 

2. That tbe above-named companies sere adverse to Petitioner 

Shell oil Company in a l l proceedings before tbe Oil Conservation 

Commiseion of Mss Mexico in Cass Ho. 1308. 

Subscribed sad sworn to before me thia day of 

1938. 

gotiry public 

My Commission Expires 

S E A L 



IN THE DISTRICT COURT. 

No. 6553. 

PETITION FOR REVIEW 

Comes now Shell O i l Company and, for I t s p e t i t i o n for review 

of certain orders of the Nev; Mexico O i l Conservation Commission, 

alleges and states: 

1. The pe t i t i o n e r was a party to a rehearing proceeding held 

before the New Mexico O i l Conservation Commission i n Case No. 1308 

on the docket of the said Commission, and rehearing was held on 

March 13th, 1958. Thereafter, the Commission entered Order No. 

R-IO69-D i n the said case, and pe t i t i o n e r , being d i s s a t i s f i e d with 

the disposition of the application for rehearing, takes t h i s appeal. 

This appeal i s f i l e d pursuant to Section 65-3-22, Nev: Mexico 

Statutes 1953 Annotated. 

2. The nature of the proceeding before the New Mexico Oil 

Conservation Commission i s b r i e f l y as follows: Sunray Mid-Continent 

O i l Company f i l e d an application for an exception to the State

wide rules r e l a t i v e to the spacing of o i l wells and to have estab

lished an 80-acre spacing rule for the B i s t i Lower Gallup o i l pool 

i n San Juan County, Nev/ Mexico. This became Case No. 1308 on the 

docket of the Commission. The matter was set down for hearing be

fore the Commission and a hearing was heldj and the application was 

opposed by t h i s p e t i t i o n e r . The Commission thereafter entered i t s 

Order No. R-IO69, which denied the application of Sunray Mid-

Continent O i l Company for an exception to the 40-acre well spacing 

- 1 -

STATE OF NEW MEXICO, COUNTY OF SAN JUAN, 

In the Matter of the Appeal of ) 

SHELL OIL COMPANY from Certain j 

Orders of the New Mexico O i l ) 

Conservation Commission. ) 



rules of the Commission, thus the State-wide 40-acre rule continued 

i n e f f e c t . Thereafter Sunray Mid-Continent O i l Company and others 

f i l e d an application with the Commission for a rehearing. The re

hearing was granted and held. After the rehearing was held, the 

Commission entered i t s Order No. R-1069-B, which changed the pre

vious Order No. R-IO69 and provided instead for 80-acre spacing i n 

the pool on a temporary basis. Thereafter t h i s p e titioner f i l e d an 

application for rehearing, which was allowed, and the rehearing was 

held. The Commission thereafter entered Order No. R-IO69-D, which 

essentially affirmed Order No. R-IO69-B, the previous 80-acre 

spacing order. During the time the 40-acre orders were i n effect 

* and i n reliance thereon, petitioner d r i l l e d wells i n the pool i n 

accordance with such 40-acre rule. These wells were, of course, com-

menced or completed at the time the Commission attempted to change 

to 80-acre spacing. 

3. The Orders herein referred to and which are set f o r t h i n 

t h i s Petition as required by statute are Orders Nos. R-IO69, 

% R-IO69-A, R-IO69-B, R-IO69-C and R-IO69-D. Copies are attached as 

Exhibits A through E, and made a part hereof as though f u l l y set out 

i n t h i s paragj^gh^frhe pe t i t i o n e r states that Order No. R-IO69-B 

./ and Order No....iJL069-D are invalj^^/and the peti t i o n e r hereby com

plains of the entry of said Orders, and i n t h i s p e t i t i o n hereinafter 

sets out the reasons and grounds for the i n v a l i d i t y of the Orders so 

complained of. 

4. The peti t i o n e r states that Orders Nos. R-IO69-B and 

R-IO69-D are i n v a l i d , and the grounds of i n v a l i d i t y thereof upon 

y which t h i s p etitioner w i l l rely are as follows: 

j (a) That the Orders are a r b i t r a r y , unreasonable and discrimin-

ato;ry i n that i n establishing temporary 30-acre proration units, i t 



discriminates against operators who i n good f a i t h d r i l l e d wells on 

SuJiQ^ASTe pattern I n accordance with then existing State-wide spac

ing and proration rules.. 

(b) That the Orders are further unreasonable, a r b i t r a r y and 

discriminatory as to the applicant for the reason that they dis

criminate against the pet i t i o n e r who i n good f a i t h d r i l l e d wells on 

the 40-acre pattern following the 9th day of October, 1957, on which 

date the Commission entered Order No. R-IO69 i n Case No. 1308, which 

Order found i n part that the Bisti-Lower Gallup Oil Pool should be 

developed on a uniform 40-acre well spacing pattern i n accordance 

with the rules and regulations of the O i l Conservation Commission. 

(c) That the Orders are further discriminatory, unreasonable 

and a r b i t r a r y f o r the reason that they discriminate against the 

pet i t i o n e r who i n good f a i t h , following the 4th day of November, 

1957, d r i l l e d wells on a 40-acre spacing pattern i n accordance with 

the provisions of Order No. R-IO69-A, which order i s e n t i t l e d 

"Order of the Commission for Rehearing" and which recites that Or

der No. R-IO69 shall remain i n f u l l force and effect u n t i l further 

order of the Commission. 

(d) The pe t i t i o n e r had commenced two wells on a 40-acre 

pattern bej^re_ Octqber_^th, 1957, and the pe t i t i o n e r between October 

9th and November 4th had commenced four wells^on a 40-acre pattern, 

and had commenced eight jwelis .between IJoyemberJth,.. 1951*.-.and 

January 17th, 1958, on the same pattern. A l l of the wells described 

i n t h i s paragraph on 40-acre pattern were d r i l l e d at an approximate 

t o t a l cost to the pet i t i o n e r of $565,600.00 exclusive of lease f a c i 

l i t i e s . Of the number of wells above indicated, 14 wells under 

Order 

them under^the^^.e^rji^gf the Order to be a l l o w ^ 



able; ( consequently,,,-'the petitioner w i l l not be permitted any^llow-

able on theseweJLl^^n^t^ 

(e) That the Orders are contrary to law i n that they are not 

1 
I supported by a f i nd ing that one wel l w i l l e f f i c i e n t l y and economi-

•-4 f - a 1 1 v ^ f l 1 n 8 0 ftrTfif ^ a™"™tanP.P with S ^ o n fifr^-UJb) of the 

JP 

4, 

New Mexico Statutes 1953 Annotated, as amended, and are also con

trary t-Qulaw i n other respects. 

( f ) That the Orders are contrary to the evidence i n that to 

constitute a basis for an exception to the State-wide rules provid

ing for 40-acre spacing and proration units, the evidence must re-

veal a better than average reservoir with good homogeneity, whereas 

the evidence of the proponents, as well as the protestants, clearly 

shows that the reservoir i s below average and relatively hetero

geneous i n nature. 

(g) That the Orders Nos. R-1069-B and R-1069-C are retro

spective regulations and the retroactive effect of which i s to con- y 

flscate and vlola$JBLJfr£_yĵ  of the petitioner 

^During the course of the proceedings In this case the exhibits of 

the petitioner and of the other parties showed the wells which had , 

then been d r i l l e d or commenced under the Commission's existing and 

reaffirmed 40-acre spacing and proration rules. These wells being 

d r i l l e d as hereinabove alleged during the period of the State-wide 

40-acre spacing rules, during the period between the entry of Order 

No. R-IO69 and the Order No. R-IO69-A granting the rehearing, and 

between the time of the Order granting the rehearing and the issuing 

of Order No. R-IO69-B. feme Orders in their retroactive effect upon 

\ the property rights of the^etitioner, which were acquired under 
i 

j existing rules and regulations of the Commission, are contrary to 

\ theFfiurJieenth Amendment to the Constitution of the United States 
; and Sj 
1 

a r t i c l e I I of the Consti tut ion of jbhe State of_JJew 
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Mexicfl. Petitioner had a vested property r i g h t by reason of the 

location of the wells hereinabove alleged d r i l l e d pursuant to the 

authority of the Commission, which r i g h t vested p r i o r to the entry 

of Order No. R-IO69-B. The Orders i n creating 80-acre spacing, i n 

setting well locations, and i n establishing proration units confis

cated petitioner's vested property rights as hereinabove set f o r t h . 

(h) The Orders impair obligations under contracts between the 

State of New Mexico, the United States Geological Survey and Shell 

Oil Company as operator, which contracts were created by the Carson 

Unit Agreement and plans of development for the Carson Unit which 

were previously approved by the Commissioner of Public Lands of the 

State of New Mexico, by the O i l Conservation Commission and by the 

United States Geological Survey. This v i o l a t i o n and impairment of 

the obligations of contracts i s contrary to the provisions of Sec

t i o n 10, A r t i c l e I of the United States Constitution and Section 

19, A r t i c l e I I of the Constitution of the State of New Mexico. JThe 

Carson Unit Agreement has been duly approved and was i n operation 

at the time the o r i g i n a l p e t i t i o n herein was f i l e d . Thereafter ^ 

plans of development numbered 1 and 2 had been duly approved by the 

State of New Mexico and by the United States Geological Survey. 

The t h i r d plan of development for the Carson Unit Area was approved 

by the New Mexico O i l Conservation Commission by l e t t e r dated July 

23rd, 1957. I t was approved by the Commissioner of Public Lands of 

the State of New Mexico on the 24th day of July, 1957, and was un

conditionally approved by the United States Geological Survey by 

l e t t e r dated October 15th, 1957. This t h i r d plan of development 

proposed the d r i l l i n g of 53 wells within the Carson Area, the de

velopment thereby tb be upon a 40-acre pattern.j The approval of 

t h i s t h i r d plan of development on the 40-acre pattern became an 



obligation under the Carson Unit Agreement which was a contract 

among the three parties as set f o r t h above. This Unit Agreement 

sp e c i f i c a l l y so provided. The Orders herein complained of as above 

provided impair the obligation so created. 

1 

( i ) The Orders herein complained of are contrary to Rule No. 

J?OJg. of the Commission r e l a t i n g to depth factors i n the allocation 

of production. The Orders are contrary to the said Rule 505 i n 

that said Rule makes no provision for 80-acre wells at a depth less 

than 5000 feet. ^The" modification or amendment of Rule 505 i s not 

within the issues of the case or within the notice of the hearings. / 

( j ) At the time the Commission entered the Order granting the 

| rehearing, I t had previously announced the i n s t i t u t i o n of proration 

I & I within the area affected and beginning in December, 1957, alloca- % 

*• \ i t i o n of production was made to 40-acre tracts by orders entered by 

v i ' I the Commission, and consequently at a l l times here pertinent the 

\ Commission had adopted a policy of allocating f u l l allowables to 

\ 40-acre t r a c t s , and the petitioner i n reliance thereon proceeded 

\ with its drilling program as above set forth. j 

/

r (k) That as a result of the aforesaid substantial expenditures 

and other action by the peti t i o n e r i n d r i l l i n g wells i n good f a i t h 

i n reliance upon the then existing State-wide 40-acre spacing and 

proration rules, which were continued by the above-mentioned Orders 

of the Commission of October 9th and November 4th, 1957, the Com- ^ f ) 

mission i s , as a matter of equity and j u s t i c e , estopped from estab-

l i s h i n g spacing and proration units which discriminate against a l l 

wells so d r i l l e d p r i o r to January 17th, 1958, the date of Order No. 

R-IO69-D. ! 

y 

7 

-6-

J . 



WHEREFORE, Petitioner prays that an order be entered, ^setting 

aside Orders Nos. R-IO69-B and R-IO69-D entered by the New Mexico 

Oil Conservation Commission i n Case No. 1308, e n t i t l e d "Application 

of Sunray Mid-Continent Oil Company,'1 etc., or that the Orders be 

^modified to preserve the rights of the pet i t i o n e r , and for such 

other and further r e l i e f as the Court may deem j u s t . 

Respectfully submitted, 

SHELL OIL COMPANY 

By s/ Leslie E. Ke l l 
Leslie E. Kell 

By SETH, MONTGOMERY, FEDERICI & 
ANDREWS 

By s/ Oliver Seth 
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BEFORE THE OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO 

IN THE MATTER OF THE HEARING 
CALLED BY THE OIL CONSERVATION 
COMMISSION OF THE STATE OF NEW 
MEXICO FOR THE PURPOSE OF 
CONSIDERING: 

CASE NO. 1308 
Order No. R-IO69 

APPLICATION OF SUNRAY MID-CONTINENT 
OIL COMPANY FOR AN ORDER EXTENDING 
THE HORIZONTAL LIMITS OF THE BISTI-
LOWER GALLUP OIL POOL IN SAN JUAN 
COUNTY, NEW MEXICO, AND TEMPORARILY 
ESTABLISHING UNIFORM 80-ACRE WELL 
SPACING AND PROMULGATING SPECIAL 
RULES AND REGULATIONS FOR SAID POOL. 

ORDER OF THE COMMISSION 

BY THE COMMISSION: 

This cause came on for hearing at 9 o'clock a.m., on September 18, 
1957, at Santa Fe, New Mexico, before the Oil Conservation Commission of 
New Mexico, hereinafter referred to as the "Commission." 

NOW, on t h i s 9th., day of October, 1957, the Commission, a quorum 
being present, having considered the application and the evidence adduced, 
and being f u l l y advised i n the premises, 

FINDS: 

(1) That due public notice having been given as required by law, 
the Commission has j u r i s d i c t i o n of t h i s cause and the subject matter 
thereof. 

(2) That the applicant, Sunray Mid-Continent O i l Company, pro
poses to include within the horizontal l i m i t s of the Bisti-Lower Gallup 
Oil Pool a large amount of acreage which has not yet been proven produc
t i v e . 

(3) That the Commission should continue to follow i t s establish
ed policy of extending the horizontal l i m i t s of o i l and gas pools i n the 
State of New Mexico to include only such acreage as has been proven pro
ductive by actual d r i l l i n g operations. 

(4) That the applicant proposes to establish a uniform 80-acre 
well spacing pattern i n the Bisti-Lower Gallup Oil Pool for a period of 
one year. 

(5) That the applicant has f a i l e d to prove that the Bisti-Lower 
Gallup Oil Pool can be adequately drained by an 80-acre well spacing 
pattern. 

(6) That the Bisti-Lower Gallup O i l Pool should be developed on 
a uniform 40-acre well spacing pattern i n accordance with the Rules and 
Regulations of the Oi l Conservation Commission. 

IT IS THEREFORE ORDERED: 

EXHIBIT A. 



That the application of Sunray Mid-Continent Oil Company for an 
order establishing uniform 80-acre well spacing i n the Bisti-Lower Gallup 
Oil Pool f o r a period of one year and extending the horizontal l i m i t s of 
said pool to include the following described acreage: 

TOWNSHIP 24 NORTH, RANGE 10 WEST, NMPM 
Sections 2 & 3: A l l 
Section 4: S/2 

TOWNSHIP 25 NORTH, RANGE 10 WEST, NMPM 
Sections 19, 26, 27, and 28: A l l 
Section 31: S/2 
Section 35: A l l 

TOWNSHIP 25 NORTH, RANGE 11 WEST, NMPM 
Sections 7> 13, 14, and 15: A l l 
Section 16: N/2 
Section 24: A l l 
Section 27: SW/4 
Sections 23, 29, 30, 35, and 36: A l l 

TOWNSHIP 25 NORTH, RANGE 12 WEST, NMPM 
Section 3~ 
Section 4: 
Section 5 
Section 7 
Section 10: 
Sections 11 and 12 

A l l 
N/2 
ME/4 
SW/4 
E/2 

A l l 
Section 17: SW/4 
Section 18: A l l 
Section 25: S/2 

TOWNSHIP 25 NORTH, RANGE 13 WEST, NMPM 
Section 1: SW/4 
Section 2: A l l 
Section 3: S/2 and NE/4 

Section 12: 
A l l 
S/2 and NW/4 

TOWNSHIP 26 NORTH, RANGE 12 WEST, NMPM 
Section 31: W/2 
Section 32: A l l 

TOWNSHIP 26 NORTH. 
Section 2b: 
Section 29: 
Sections 30. 
Section 36: 

RANGE 13 WEST, 
—N72 

NMPM 

S/2, NW/4, and W/2 NE/4 
31, and 32: A l l 

NE/4 

a l l i n San Juan County, New Mexico, 

be and the same i s hereby denied. 

STATE OF NEW MEXICO 
OIL CONSERVATION COMMISSION 
EDWIN L. MECHEM, Chairman 
MURRAY E. MORGAN, Member 
A. L. PORTER, Jr., Member & 

Secretary. 

S E A L 



BEFORE THE OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO 

IN THE MATTER OF THE HEARING 
CALLED BY THE OIL CONSERVATION 
COMMISSION OF THE STATE OF NEW 
MEXICO FOR THE PURPOSE OF 
CONSIDERING: 

CASE NO. 1308 
Order No. R-IO69-A 

IN THE MATTER OF THE APPLICATION 
OF SUNRAY MID̂ CONTINENT OIL COMPANY 
FOR AN ORDER EXTENDING THE HORIZONTAL 
LIMITS OF THE BISTI-LOWER GALLUP OIL 
POOL IN SAN JUAN COUNTY, NEW MEXICO, 
AND TEMPORARILY ESTABLISHING UNIFORM 
80-ACRE WELL SPACING AND PROMULGATING 
SPECIAL RULES AND REGULATIONS. 

ORDER OF THE COMMISSION FOR REHEARING 

BY THE COMMISSION: 

This cause came on for consideration for a rehearing upon the 
p e t i t i o n of Sunray Mid-Continent Oil Company, P h i l l i p s Petroleum Company, 
Amerada Petroleum Corporation, The Texas Company, Skelly O i l Company, 
Sinclair O i l & Gas Company, British-American Oil Producing Company, 
Magnolia Petroleum Company, Anderson-Prichard O i l Corporation, Lion O i l 
Company, and Southern Union Gas Company. 

NOV/, on t h i s 4th day of November, 1957, the Commission, a quorum 
being present, having considered the petitions for rehearing, 

FINDS: 

(1) That Order No. R-IO69 was entered i n Case No. 1308 on October 
9, 1957. 

(2) That petitions for rehearing i n Case No. 1308, Order No. 
R-IO69, were received by the Commission from the above-named companies 
within the time prescribed by lav/. 

(3) That a rehearing should be held i n Case No. 1308, Order No. 
R-IO69, at 9 o'clock on December 18, 1957, at Mabry Hal l , State Capitol, 
Santa Fe, New Mexico, to permit a l l Interested parties to appear and pre
sent new evidence on the issues raised i n the petitions for rehearing. 

IT IS THEREFORE ORDERED: 

That the above-styled cause be reopened, and a rehearing be held 
at 9 o'clock a.m. on December 18, 1957, at Mabry Hall, State Capitol, 
Santa Fe, New Mexico, at which time and place a l l interested parties may 
appear. 

EXHIBIT B. 
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IT IS FURTHER ORDERED: 

That testimony on rehearing shall be lim i t e d to new evidence on 
the issues raised i n the petitions for rehearing. 

IT IS FURTHER ORDERED: 

That Order No. R-IO69 shall remain i n f u l l force and effect 
u n t i l further order of the Commission. 

DONE at Santa Fe, New Mexico, on the day and year hereinabove 
designated. 

STATE OF NEW MEXICO 

OIL CONSERVATION COMMISSION 

EDWIN L. MECHEM, Chairman 

MURRAY E. MORGAN, Member 

A. L. PORTER, JR., Member & Secretary 

S E A L 

i r / 



BEFORE THE OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO 

IN THE MATTER OF THE HEARING 
CALLED BY THE OIL CONSERVATION 
COMMISSION OF THE STATE OF NEW 
MEXICO FOR THE PURPOSE OF 
CONSIDERING; 

CASE NO. 1308 
Order No. R-1069-B 

APPLICATION OF SUNRAY MID-CONTINENT 
OIL COMPANY FOR AN ORDER EXTENDING 
THE HORIZONTAL LIMITS OF THE BISTI-
LOWER GALLUP OIL POOL, IN SAN JUAN 
COUNTY, NEW MEXICO, AND TEMPORARILY 
ESTABLISHING UNIFORM 80-ACRE WELL 
SPACING AND PROMULGATING SPECIAL 
RULES AND REGULATIONS FOR SAID POOL. 

ORDER QF THE COMMISSION 

BY THE COMMISSION: 

This cause came on for hearing at 9 o'clock a.m., on September 18, 
1957, at Santa Fe, New Mexico, before the O i l Conservation Commission 
of New Mexico, hereinafter referred to as the "Commission", and that 
t h i s cause came on for rehearing before the Commission, upon the p e t i t i o n 
of Sunray Mid-Continent O i l Company et a l . , at 9 o'clock a.m. on December 
18, 1957 at Santa Fe, New Mexico. 

NOW, on this 17th day of January, 195$, the Commission, a quorum 
being present, having considered the application, the petitions for re
hearing, and the evidence adduced at both the o r i g i n a l hearing and the 
rehearing and being f u l l y advised i n the premises, 

FINDS; 

(1) That due public notice having been given as required by law, 
the Commission has j u r i s d i c t i o n of this cause and the subject matter 
thereof. 

(2) That Order No. R-1069 should be superseded by t h i s order. 

(3) That the Commission found i n Order No. R-1069 that "...the 
Commission should continue to follow i t s established policy of extending 
the horizontal l i m i t s of o i l and gas pools i n the State of New Mexico to 
include only such acreage as has been proven productive by actual d r i l 
l i n g operations." 

(4) That the petitioners on rehearing f a i l e d to show cause why the 
Commission should deviate from the aforementioned policy i n the B i s t i -
Lower Gallup O i l Pool. 

(5) That s u f f i c i e n t evidence was adduced by the petitioners on 
rehearing, i n addition to the evidence adduced at the o r i g i n a l hearing, 
to j u s t i f y the establishment of 80-acre proration units i n the B i s t i -
Lower Gallup O i l Pool on a temporary basis. 

EXHIBIT C. 
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(6) That 80-acre proration units should be temporarily established 
i n the Bisti-Lower Gallup O i l Pool and that a l l wells d r i l l e d to or com
pleted i n said pool should be located on a unit containing 80 acres, more 
or less, which consists of either the North half or the South half of a 
single governmental quarter section; and further that a l l wells d r i l l e d 
i n the Bisti-Lower Gallup O i l Pool should be located within 100 feet of 
the center of either quarter-quarter section; provided however, that the 
rules should not prohibit the d r i l l i n g of a well on each of the quarter-
quarter sections i n an 80-acre proration u n i t . 

(7) That the Secretary-Director of the Commission should have 
authority to grant exceptions to the foregoing spacing and well location 
requirements without the necessity of a formal hearing. 

(8) That an 80-acre proration unit i n the Bisti-Lower Gallup O i l 
Pool should be assigned an 80-acre proportional factor of two (2) f o r 
allowable purposes, and that i n the event there is more than one well on 
an 80-acre proration u n i t , the operator should be permitted to produce 
the unit's allowable from said wells i n any proportion. 

(9) That any well which was projected to or completed i n the B i s t i -
Lower Gallup O i l Pool prior to the effective date of th i s order should 
be granted an exception to the 80-acre spacing and well location require
ments set f o r t h above, and that any such excepted well should be assigned 
an allowable which i s i n the proportion to the standard 80-acre allowable 
that the well's dedicated acreage bears to 80-acres; provided however, 
that the allowable f o r any such excepted well should be increased to that 
of a standard unit upon receipt by the Commission of proper notice that 
such well has 80 acres dedicated thereto. 

IT IS THEREFORE ORDERED; 

(1) That Order No. R-1069 dated October 9, 1957, be and the same 
is hereby superseded by th i s order. 

(2) That the application of Sunray Mid-Continent O i l Company to 
extend the horizontal l i m i t s of the Bisti-Lower Gallup O i l Pool to i n 
clude acreage which has not been proven productive by actual d r i l l i n g 
operations be and the same i s hereby denied. 

(3) That any well which was d r i l l i n g to or completed i n the 
Bisti-Lower Gallup O i l Pool p r i o r to January 25, 1958> he and the same 
i s hereby granted an exception to the well location requirements of 
Rule 3 of the Special Rules and Regulations for the Bisti-Lower Gallup 
Oi l Pool hereinafter set f o r t h , and that any such well which i s located 
on a t r a c t comprising either the North half or the South half of a 
governmental quarter section on which 80-acre unit there i s located 
more than one wel l , be and the same i s hereby granted an exception to 
the requirements of Rule 2 of the Special Rules and Regulations here
i n a f t e r set 
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f o r t h ; further, that a l l such excepted wells shall he assigned an allow 
able effective at 7 o'clock a.m. Mountain Standard Time, March 1, 1958, 
which allowable shall bear the same proportion to the standard 80-acre 
allowable for the Bisti-Lower Gallup Oil Pool that the acreage dedicated 
to such well bears to 80 acres; provided however, that the allowable 
for any such excepted well may be increased to that of a standard 80-
acre unit by the dedication to the well of additional acreage s u f f i c i e n t 
to constitute a standard 30-acre proration u n i t , said allowable to be
come effective on the date of receipt by the Commission of an amended 
Form C-128, Well Location and Acreage Dedication Plat, showing the I n 
creased acreage dedication. Provided however, that no well shall be 
assigned an 80-acre allowable i n the Bisti-Lower Gallup Oil Pool p r i o r 
to March 1, 1958. 

(4) That the effective date of t h i s order shall be March 1, 
1958. 

(5) That t h i s order shall be of no further force nor effect 
a f t e r February 28, 1959-

(6) That a case be called for the regular Commission hearing i n 
January, 1959^ to permit a l l interested parties to appear and show 
cause why the Special Rules and Regulations hereinafter set f o r t h 
should be continued beyond February 28, 1959. 

(7) That special pool rules for the Bisti-Lower Gallup Oil Pool 
be and the same are hereby promulgated as follox^s: 

SPECIAL RULES AND REGULATIONS 
FOR THE BISTI-LOWER GALLUP OIL POOL 

RULE 1. Any well projected to or completed i n the Lower Gallup 
formation within one mile of the boundaries of the Bisti-Lower Gallup 
Oil Pool shall be spaced, d r i l l e d , operated, and prorated i n accordance 
with the Special Rules and Regulations hereinafter set f o r t h . 

RULE 2. A l l wells projected to or completed i n the Bisti-Lower 
Gallup O i l Pool shall be located on a unit containing 80 acres, more 
or less, which consists of either the North half or the South half of 
a single governmental quarter section. 

RULE 3« A l l x^ells projected to or completed i n the Bisti-Lower 
Gallup Oil Pool shall be located within 100 feet of the center of 
either quarter-quarter section i n the u n i t ; provided however, that 
nothing contained herein shall be construed as prohibiting the d r i l l i n g 
of a well on each of the quarter-quarter sections i n an 80-acre unit. 

RULE 4. The Secretary-Director of the Commission may grant ex
ceptions to the requirements of Rule 2 and, for topographical reasons 
only, to the requirements of Rule 3 above without notice and hearing 
where the application i s f i l e d i n due form, provided the applicants 
furnish a l l operators within a 2640-foot radius of the subject xvell a 
copy of the application to the Commission, and provided further that 
the Secretary-Director of the Commission shall wait at least twenty 
days before approving any such application and that no such application 
shall be approved over the objection of an offset operator. In the 



- i l 
ea se No. 1303 
Order No. R-IO69-B 

event an offset operator objects to the application, the Commission 
shall consider the matter only a f t e r proper notice and hearing. The 
applicant shall include within his application a l i s t of names and ad
dresses of a l l the operators within the radius set f o r t h above together 
with a st i p u l a t i o n that proper notice of the application has been given 
said operators. 

RULE 5. An 80-acre proration unit i n the Bisti-Lower Gallup Oil 
Pool shall be assigned an 80-acre proportional factor of two (2) for 
allowable purposes, and i n the event there i s more than one well on an 
80-acre proration u n i t , the operator may produce the allowable assigned 
to the unit from said wells i n any proportion. 

DONE at Santa Fe, New Mexico, on the day and year hereinabove 
designated. 

STATE OF NEW MEXICO 

OIL CONSERVATION COMMISSION 

EDWIN L. MECHEM, Chairman 

MURRAY E. MORGAN, Member 

A. L. PORTER, JR., Member & Secretary 

S E A L 

i r / 



BEFORE THE OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO 

IN THE MATTER OF THE REHEARING 
CALLED BY THE OIL CONSERVATION 
COMMISSION OF THE STATE OF NEW 
MEXICO FOR THE PURPOSE OF 
CONSIDERING: 

CASE NO. 1308 
Order No. R-1069-C 

APPLICATION OF SUNRAY MID-CONTINENT 
OIL COMPANY FOR AN ORDER EXTENDING 
THE HORIZONTAL LIMITS OF THE BISTI-
LOWER GALLUP OIL POOL IN SAN JUAN 
COUNTY, NEW MEXICO, AND TEMPORARILY 
ESTABLISHING UNIFORM 80-ACRE WELL 
SPACING AND PROMULGATING SPECIAL 
RULES AND REGULATIONS FOR SAID POOL. 

ORDER OF THE COMMISSION FOR REHEARING 

BY THE COMMISSION: 

This cause came on for consideration upon the petition of 
Shell Oil Company for a rehearing in Case No. 1308, Order No; 
R-1069-B, heretofore entered hy the Commission on January 17, 1958. 

NOW, on this 12th day of February, 1958, the Commission, a 
quorum being present, having considered the petition, 

HEREBY ORDERS: 

That the above-styled cause be reopened and a rehearing be 
held a f 9 o'clock-a.m. on March 13, 1958, at Mabry Hall, State 
Capitol, Santa Fe, New Mexico. 

IT IS FURTHER ORDERED: 

That the testimony on rehearing shall be limited to new 
evidence upon the issues raised i n the petition for rehearing. 

IT IS FURTHER ORDERED: 

That Order No. R-1069-B shall remain in f u l l force and 
effect pending the issuance of any further order in this case. 

DONE at Santa Fe, New Mexico, on the day and year herein
above designated. 

STATE OF NEW MEXICO 

OIL CONSERVATION COMMISSION 

EDWIN L. MECHEM, Chairman 

MURRAY E. MORGAN, Member 

A. L. PORTER, JR., Member & Secretary 

S E A L 

EXHIBIT D. 



BEFORE THE OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO 

IN THE MATTER OF THE HEARING 
CALLED BY THE OIL CONSERVATION 
COMMISSION OF THE STATE OF NEW 
MEXICO FOR THE PURPOSE OF 
CONSIDERING: 

CASE NO. 1308 
Order No. R-1069-D 

APPLICATION OF SUNRAY MID-CONTINENT 
OIL COMPANY FOR AN ORDER EXTENDING 
THE HORIZONTAL LIMITS OF THE BISTI 
LOWER GALLUP OIL POOL, IN SAN JUAN 
COUNTY, NEW MEXICO, AND TEMPORARILY 
ESTABLISHING UNIFORM 80-ACRE WELL 
SPACING AND PROMULGATING SPECIAL 
RULES AND REGULATIONS FOR SAID POOL. 

ORDER OF THE COMMISSION 

BY THE COMMISSION: 

This cause came on for hearing at 9 o'clock a.m. on 
September 18, 1957, at Santa Fe, New Mexico, before the Oil 
Conservation Commission of New Mexico, hereinafter referred 
to as the "Commission", and this cause came on for rehearing 
before the Commission, upon the petition of Sunray Mid-Continent 
Oil Company, et a l . , at 9 o'clock a.m. on December 18, 1957* 
at Santa Fe, New Mexico, and this cause came on for rehearing 
before the Commission, upon the petition of Shell Oil Company 
at 9 o'clock a.m., on March 13, 1958, at Santa Fe, New Mexico. 

NOW, on this 10th day of April, 1958, the Commission, 
a quorum being present, having considered the application, the 
petitions for rehearings, and the testimony and evidence adduced 
at both the original hearing and the subsequent rehearings, and 
being f u l l y advised in the premises, 

FINDS: 

(1) That due public notice having been given as required 
by law, the Commission has jurisdiction of this cause and the 
subject matter thereof. 

(2) That in l i g h t of a l l the evidence, testimony and 
arguments presented at the rehearing i n the subject case held 
on March 13, 1958, the Commission reaffirms each and every find
ing made i n Order No. R-1069-B. 

(3) That in deciding Case No. 1308, Order No. R-1069-B, 
the Commission determined that one well would ef f i c i e n t l y and 
economically drain 80 acres i n the Bisti-Lower Gallup Oil Pool 
and that such determination is inherent i n finding-No. (5) and 
finding No. (6) of Order No. R-1069-B; and further, that in 
making such determination the Commission took into considera
tion the economic loss caused by the d r i l l i n g of unnecessary 

EXHIBIT E 
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wells, the protection of correlative rights, including those of 
royalty owners, the prevention of waste, the avoidance of the au
gmentation of risks from the d r i l l i n g of an excessive number of 
wells, and the prevention of reduced recovery which might result 
from the d r i l l i n g of too few wells. 

(4) That in order to afford each owner in a pool 
the opportunity to produce his just and equitable share of the 
o i l or gas, or both, in said pool, a well located on a smaller 
than standard proration unit must be assigned an allowable i n the 
proportion that the acreage in said non-standard proration unit 
bears to the acreage i n the standard-sized proration unit for 
the pool as established by the Commission. 

(5) That the petition of Shell Oil Company to res
cind or revoke Order No. R-1069-B should be denied and that Order 
No. R-1069-B should be continued i n f u l l force and effect u n t i l 
March 1, 1959, at which time said order expires by i t s own terms. 

IT IS THEREFORE ORDERED: 

That the petition of Shell Oil Company to rescind or 
revoke Order No. R-1069-B be and the same is hereby denied, and 
that Order No; R-1069-B shall remain i n f u l l force and effect 
u n t i l March 1, 1959. 

DONE at Santa Fe, New Mexico, on the day and year here
inabove designated. 

STATE OF NEW MEXICO 
OIL CONSERVATION COMMISSION 

EDWIN L. MECHEM, Chairman 

MURRAY E. MORGAN, Member 

A. L. PORTER, JR., Member & Secretary 

S E A L 

i r / 



SUMMONS 

STATE OF NEW MEXICO 

fllaai•» Jr», OaaijnanB., S* 8. Walker and V« Maay, Saejretary 

ifcHî ŵ  Ĵ eaJP̂ Pâ B̂ fcajKÎ ^ lê JP(IJBfljl̂ l̂ e9â  •ftĵ ^E^Limw^Lĵ jJ ^B 8̂̂ efjp(̂ #flBâ feal̂ jj(t J 

western mmmlmmmmt Qmmwa, a oerporetienj Haw Kexiee Hitnn 

Oil and QU Company, * corporstioa; BroekiiaTsn Oil Ceetnany, a 

ceraoration* 

, Defendant ^ 

Greeting: 

You are hereby commanded to be and appear before the First Judicial District Court of the State of New 

Mexico, sitting within and for the County OKU J t U U l , that being the County in which the 

complaint herein is filed, within thirty days after service of ©lis Summons, then and there to answer the complaint 

of £ b « J M | ) 4 n - , Plaintiff 

in the above cause. 

You are hereby notified that unless you appear and answer, the Plaintiff 

Stanolind Oil and Oaa Coaa>any amy*** fiermellle 
^B*^^**W^p ~^£I*W 

will apply to the court for the relief demanded in the complaint together with the costs of suit. 

Witness the Hon. David W. Carmody, Judge of the First Judicial District 

Court of the State of New Mexico, and the seal of the District Court 

of S a n J a i n County this 1 . 8 . day 

f {/• / 
A. D., 19..JF.5. 

Uu. 
Clerk of/f j ie District Court, First Judicial District 

By 
Deputy. 



IN THE DISTRICT COURT QF THS FIRST JUDICIAL DISTRICT, IN AND 

FOR SAN /UAN COUNTY, NEV H H I C O 

STANOLIND OIL AID OAS COMPANY 

ve. Ne 

£¥ M&XECO OIL COMSeRfATION COMMISSION, 
sed of John Siaas, Jr., Chairman, 

S. Welker end V. B. Maey, Secretary 
d Director? FRONT HR REFINING COMPANY, 
Corporation; WKSTEEK DEVELOPMENT COH-
ANT, e Corporation| end NEW MEXICO 

SEN OIL AND OAS COMPANY, a Corporation; 
and BROOKHATSN OIL COMPANY, a Corporation* 

NOT n s 

41 o? 

pTOs Mew Mexico Oil Conservation Gesniasion, 
Coapoaed of John Siaaus, Jr., Chairman, 
E. S. Walker and V. B. Macy, Secretary 
and Director; 
Frontier Refining Company, a Corporation; 
Western Development Coapany, a corporation; 
Nev Maxieo Western Oil and Gaa Coapany, a corporation; 
Brookhaven Oil Company, a corpoeation; 

Please take notice that George J« Darneille and Stanolind 

Oil and 3aa Coapany have taken an appeal froa the action of the 

Oil Conservation Commission; the caption of said appeal appears j 

above. Petitioners further have filed a petition for review. 



-TATE OF NEW MEXICO COUNTY OF SAN JUAN IN THE DISTRICT COURT 

STANOLIND OIL AND GAS COMPANY, 

|| P l a i n t i f f , 

|| -vs- No. ^ f ^ f . 
i NEW MEXICO OIL CONSERVATION COMMISSION, 
iComposed of John Simms, Jr., Ghairaan? 
IE. 5. Walker and W. B. Maey, Secretary 
land Director: FRONTIER REFINING COMPANY, 
la Corporation; WESTERN DEVELOPMENT COM-
!PANY, a Corporation; and NEW MEXICO 
1 WESTERN OIL AND GAS COMPANY, a Corpora
tion; and BROOKHAVEN OIL COMPANY, a Cor-
j poration* 

|l PETITION FOR REVIEW OF ACTION OF 
THl~~OH CONSERVATION COMMlSSlOfel 

" 6? MSXlgQ" 

j Comes now George J. Darneille and Stanolind Oil and Gas 

Company, hereinafter called Petitioners, and file this, their 

petition for Review of the Action of the Oil Conservation Commis

sion of the State of New Mexico; aaid petition being filed within 

twenty days after the entry of the Order of the Commission com

plained of following rehearing; said entry of order being August 

24, 1955. Petitioners herein would respectfully show the Court as 
i 
|follows: 

! 

This Honorable Court has jurisdiction of theae appellate 

proceedings by reason of the laws of New lexlco, being laws of the 

1935 Legislature, Chapter 72, Section 17, as amended by the 1949 

Legislature; Chapter l6S, Section 19* 1941 Compilation, Saction 

69-223, as reflected in the New Mexico Statutes Annotated 1953 

Edition, Chapter 65-3-22. Petitioners have property affected by 

the decision located in San Juan County, and have heretofore timely 

filed its Application for Rehearing in connection with the matters 

hereinafter set forth, and this Petition is timely filed after 

entry of order disposing of application of Petitioner, Stanolind Oil 

and Gas Company, for rehearing, with which disposition this Peti-



tioner is dissatisfied. The Coramission and adverse parties upon 

whom service should be had, as reflected in the proceedings be

fore the Conmission are: 

New Mexico Oil Conservation Commission, 
composed of John Sims, Jr., Chairman, 
E. S. Walker and W. B. Maey, Secretary 
and Director 

Frontier Refining Company, a corporation 
Western Development Company, a corporation 
New Mexico Western Oil and Oas Coapany, a 

corporation 
Brookhaven Oil Company, a corporation 

j I I . 

The nature of the proceedings before the Oil Conservation 

Commission of New He xico with which this appeal is concerned 

have to do with the proration of gas in the West Kutz-Pictured 

Cliffs Pool, San Juan County, New Mexico. Under date of May 3, 

1954, one J. D. Hancock, Jr. filed a petition with the Coanaission 

(requesting that the Commission, after notice and hearing, enter 

jits order requiring ratable take of gas from a l l gas wells in 

jithe West Kuta-Pictured Cliffs Gas Pool, San Juan County, New Mex

ico, or in the alternative prorating gas production in and from 

said pool. After appropriate notice had been issued by the hew 

Mexico Oil Conservation Commission, said petition was brought on 

for hearing as Case Mo. 696 before the Commission on July 14, 

1954, at which hearing various parties appeared and participated. 

Attached hereto as Exhibit "A* and incorporated herein by ref

erence is the petition dated May 3, 1954, filed by J. D. Hancock, 

! Jr. / h t said hearing on July 14, 1954, reference was mads to 

earlisr hearings relating to ths proper spacing of wells in the 

West Kuta-Pictured Cliffs Pool and the transcript, including the 

jtestimony and exhibits relating to such hearings, were offered 

and accepted in evidence by the Commission. These earlier hearing] 

are denominated as Cases Nos. 237 and 377, before the Oil Conserva 

tion Commission of the State of New Mexico; said hearings being 

held prior to application by J. D. Hancock, Jr. for ratable take 

-2-



or in the alternative, proration; and at a time when no petition 

nor other proceeding was pending before the Commission with ref

erence to or concerning the restriction of production from indi

vidual wells in the West Ruts-Pictured Cliffs Pool in accordance 

with the authority to prorate gas under the laws of New Mexico, / 

I I I . 

On December 23, 1954, entered December 31, 1954, the Oil 
Commission 

Conservadon/of Hew Mexico issued its Order R-566 establishing 

rules and procedures for the allocation of gas and defining 

proration units in and for the West Kuta-Pictured Cliffs Gas 

Pool, San Juan County, New Iiexico. A copy of said order is attach

ed hereto as Exhibit "B" and incorporated herein by reference for 

a l l purposes. Said Order was amended by Order R-566-A, being 

termed "Nunc Pro Tunc Order of the Commission", dated January 7, 

1955• A copy of said Order R-566-A is attaehsd hereto as Exhibit 

"C" and made a part hereof for a l l purposes. 

IV. 
Q 

•1 Stanolind Oil and Oas company being the Operator of numerous 

wells In the West Kuta-Pictured Cliffs Pool, San Juan County, New 

Mexico, owning an interest in aaid wells, and thus being affected 

by the order of the Commission as aforesaid, timely filed its 

application for rehearing in accordance with the provisions of 

Paragraph (a) of Title 65-3-22 of the Mew Mexico Statutes Anno

tated, 1953 Edition, setting forth therein the respects in which 

said order is believed to be erroneous.^ A copy of said applica

tion for Rshearing i s attached hereto as Exhibit "D", and made a 

part hereof for a l l purposes.^ By Order R-566-B, attached hereto 

as Exhibit "B", and made a part hereof for a l l purposes, the Oil 

Conservation Commission of New Mexico entered its Order reopening 

and setting a rehearing to be held on March 17, 1955, at Santa Fe, 

New 'exico. Said Order limited consideration to the provisions of 

Order R-566 as amended pertaining and relating to the establish

ment of proration units and the other matters raised by Petitioner* 

Stanolind Oil and Oas Company, application for rehearing, jf Said 



!rehearing was concluded during 'lay, 1955, subsequent to which 

time the Commission entered its Order No* 566-C on August 24, 1955-

A copy of said order is attached hereto as Exhibit "F" and made a 

part hereof for all purposes, 

V, 

Petitioners complain of the action of the Oil Conservation 

Ĉommission of New Mexico in 1) refusing to permit Petitioners to 

submit additional evidence; and 2) in establishing by its Ruls 6A 

jin Order No. 566 and by othsr provisions of such ordsr, as amended, 

j a standard proration unit of approximately 160 acres Instead of 

i establishing as a standard proration unit a tract of contiguous 

iland containing approximately 320 acres; and 3) of the action of 

the Commission in affirming such order and in refusing to grant 

the relief requested in Petitioners* application for rehearing 

li (Exhibit «D«) as reflected in Commission Order Mo. 566-C (Exhibit 
i ! 

! /•' 
«F«).//The questions raised by the Application for Rehearing were 

confined to the size of the proration unit under authority of the 

|laws of the State of Sew Mexico relating thereto, and failure of 

'the Commission to grant administrative exceptions vVAttachsd heretc 

as Exhibit "G* and made a part hereof for all purposes, is a 

!copy of a proposed Order of the Commission submitted by Petitioner, 
i] 

jStanolind Oil and Oas Company, to the Commission with a request 
i 

for its adoption, during the course of the hearing dated July 14, 

1954. Its adoption was urged again during the rehearing. ' This 

Petitioner respectfully would show the Court that besed_jMi_J&e 

physical facts then and now existing, the svidsnee as adduced 

jbefore the Commission, and the undisputed testimony in the rscord, 
j; 

jjthe Commission wss not supported by the evidsnce in establishing 

a standard proration unit in the West Kuta-Pictured Cliffs Pool as 

(being approximately 160 acres, and that such action by the Commis

sion is invalid as being contrary to the provisions of the laws of 

! V 
jNew Mexico relating thereto;jcontrary to the standards established 
!| -4-
il 
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by the Legislature for the Commission as contained in said laws; 

does not meet the requirements of the Mew Mexico Statutesj^and 

that such action by the Commission constitutes a taking of property 

without due process of law* 

VI. 

Petitioners further complain that the Commission in failing 

to comply with the directions of the statute did not consider the 

testimony and evidence in the record, and the physical facts ex

isting at the time of hearin£ arid now, a l l of which establish 

beyond question that: 

(1) One well in this Pool will efficiently and econom
ically drain aid develop an area of at least 320 
acres. 

(2) That the creation of standard proration units of 
160 acres will result in the drilling of unneces
sary wells in this Pool. 

$ \5*v'* (3) That Petitioner and others will suffer economic loss 
caused by the drilling of such unnecessary wells. 

j. ' 
**(4) That correlative rights including those of royalty 

. U f o w n e r s will be fully protected, and waste prevented 
i f proration units are of 320 acres. 

(5) That the risks arising frora ths drilling of an ex
cessive number of wells will be greater when pro
ration units are established at 160 acres rather 
than 320 acres. 

(6) That ultimately no mere gas would be recovered by 
establishing units of 160 acres rather than 320 
acres. Thus, i f petitioner and others are forced 
to d r i l l more wells they can expect no mere gas 
to be recovered than could now be recovered with 
wells already drilled. 

Petitioner further shows that correlative rights are not 

Protected because the action of the Commission complained of per

mits drainags between producing tracts in a pool which is not 

Equalized by counter-drainage. This drainage can only be prevented 

Ijrhen the proration unit is fixed at 160 acres rather than 320 acres 

|y the drilling of unnecessary wells with the resultant economic 

oss. 

VII. 
ii 
ii Petitioners further complain of the action of the Oil Con-
i 

^ervation Com»ission of Mew exico in rejecting its request con

tained in Paragraph 5 of its Application for Rehearing (Exhibit "D" 



/it Rule 6(B) of Order R-566 provides for the establishment of non
standard proration units without notice and hearing provided appli

cant meets the seven requirements set forth in Rule 6(B)• Said 

Rule 6(B) accords and affords preferential treatment to those par

ties having a proration unit consisting of less than 15$ acres 

without granting ths corresponding right to those parties having 

a non-standard proration unit as defined In said Order in excess 

of 162 acres but not to exesed 325 acres, Ntitic^sra allege that 

there are no findings to support the erdeT,.at-.-1̂ a.Ceiipi4tAipnt nor 

are there physical facts or testimony to support such preferential 

treatment; that the physical facts and the testimony support the 

same treatment for those parties in the latter situation as has 

been accorded those parties in the former; that for all of the 

reasons as stated hereinabove the rejection of Petitioners* request 

for administrative approval of a non-standard unit up to approx

imately 320 acres is invalid, contrary to the provisions of ths 

Statutes as enacted by the Legislature of the State of New Mexico, 

Jls discriminatory and preferential as between parties occupying 

jthe same or similar position, and that said request of Petitioners 

should have been granted by the Commission, 

WHEREFORE, Petitioners pray that the Oil Conservation Con

mission and the adverse parties as described ln Paragraph I abev* 

>e notifisd of this appeal in the manner provided by law and that 

fter de novo hearing ae provided by law they have judgment of this 

ourt that Ordsr So, 566, as amended, be modified in such maimer aa 

o establish standard proration units in ths Wsst Kuts-Pictured 

^liffs Gas Pool at 320 acres in size, in accordance with ths re

quested order of ths Commission (Exhibit KG"), heretofore submitted 

o the Oil Conservation Commission of New Mexico, and particularly 

hat this Honorable Court substitute as a part of Order No, 566 

-6-



those provisions of "Rule 1 - Proration Unit" reflected in Ex

hibit "G", In the alternative, Petitioners pray judgment of this 

Court that they and others similarly situated be granted the 

privilege of obtaining exceptions to Rule 6(A) as presently 

written, in the same manner as is provided in Rule 6(B), such 

exceptions obtained in such manner to be for proration units 

which vary in size from approximately 162 acres to approximately 

325 acres. Petitioners further pray for sueh other and further 

relief as this Court deems just and proper. 

Respectfully submitted, 

L. A. THOMPSOK 
J. K. SMITH 

SETH AND MONTGOMERY 

Attorneys for Petitioners 
111 East San Francisco Street 
banta Fe, New Mexico 



smm THE OIL coKsgf ATIO* Qomimim 
0? TUM STATE OF MEW MEXICO 

IH IKS HATTER 0? THB APPLICATION 
CF J. D. HANCOCK, JR., FOR AK 
08DER REQUIRING RATABLE TAKE. OF 
GAS IM THE WEST ATO PICTUJiKU CUFFS 
POOL, SAM JUAN CQUSTY, HEW MEXICO, 
UR FOB F808ATIOHDIC OF OAS PKBUCTIOI 
IN SAID POOL. 

To the uH Conservation Cosmission of Now Mexico I 

Cease now J. a. Hancock, Jr., 1524 Fidelity Union Ufe Building, Dallas, Tsxas, 
and ovtitions the Cojaaission for an order requiring ratable take of pa frea nolle 
producing froa the Pictured Cliffs formation la the Met Kate Pictured Cliff* Peel, 
Sen Juen County, How Mexico, ae defined by the Geaslssisn, er, in the alternative, to 
enter ita order prorating the production of gas from said pool, end in support there
of would show: 

1. That Petitioner is tho operator of numerous gas walls located in the West 
Xuts Pictured Cliffs Pool, Saa Juan County, Hew Mexico. 

2. That Petitioner's wells are connected to the Southern union Gas Coapeny's 
gathering and transmission lines. 

3. That the Operator*s wells offsetting those ef Petitioner srs eoaaseted to 
the gathering and transaiesion liasa of 11 Paso Natural Os* Company. 

4. Thst the Southern Union Qas Company operate* i t * gathering sad trsasedesloa 
lines at s pressure greatly exceeding thst of 11 Paso Natural Css Coapany's lines. 

5. That, as a result of this pressure dlffsrsatisl, wells of operator** off
setting those of Petitioner hare produced large quantities ef gas, whereas produc
tion of gas froa Petitioner's wells have been greatly curtailed, to Petitioner's 
detriment sad deaage. 

6. That Petitioner has set been, aad is est being allowed to ass his fair 
and equitable share of the reservoir energy snd is being denied the opportunity to 
produce his just snd equitable share of ths gas ia the pool. 

Wherefore Petitioner requests that the Coemission, after notice snd hearing, 
as required by law, enter lie ordsr enforcing ratable take of gss froa s l l gas wells 
in ths West Xuts Pictured Uliffs Oas Pool, San Juan County, Sew Mexico, er in the 
alternative, prorate gas production in said pool. 

•Respectfully submitted. 

Jason w. Kellahin 
Isnghlln Building 
Santa Fe, New •Mexico 

J* 0* Hancock, Jr. 

**• H. OIL & GAS ESSE. COMMITTEE 
HCBQS, MEW MEXICO 

By Jason W. Kellahin 
Attorney 
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BEFORE THE OIL CONSERVATION COMMISSION 

OF THE STATE OF NEW MEXICO r y u -
3H -Er 

IN THE M A T T E R OF THE HEARING 
C A L L E D BY THE OIL CONSERVATION 
COMMISSION OF NEW MEXICO FOR 
THE PURPOSE OF CONSIDERING: 

CASE NO. 696 
Order No, R-566 

THE A P P L I C A T I O N OF J. D. HANCOCK, JR. 
FOR AN ORDER REQUIRING R A T A B L E T A K E 
OR PRORATION OF GAS PRODUCTION IN THE 
WEST K U T Z - P I C T U R E D CLIFFS GAS POOL, 
SAN JUAN COUNTY, NEW MEXICO, 

ORDER OF THE COMMISSION 

BY THE COMMISSION: 

This cause came on f o r hearing on May 19, 1954, June 24, 1954, and July 
14, 1954, at Santa Fe , New Mexico , before the Oi l Conservation Commission, here in
af te r r e f e r r e d to as the "Commiss ion" . 

NOW, on this 23rd day of December, 1954, the Commiss ion, a quorum 
being present, having considered the records and the testimony adduced and being 
f u l l y advised i n the premises , 

FINDS: 

(1) That due notice of the t ime and place of hearing and the purpose thereof 
having been given as required by law, the Commission has j u r i s d i c t i o n of this case 
and the subject matter thereof. 

(2) That under the provisions of various orders the Commission has 
created and defined the ve r t i c a l and horizontal l i m i t s of the West Kutz -P ic tu red C l i f f s 
Gas Pool in San Juan County, New Mexico , and that by various other orders the Com
miss ion has extended the horizontal l i m i t s thereof. 

(3) That there is a need fo r minor revisions of the horizontal l i m i t s of the 
West Kutz -P ic tu red C l i f f s Gas Pool . 

(4) That the producing capacity of the gas wells producing f r o m the West 
Kutz -P ic tu red C l i f f s Gas Pool exceeds the market demand f o r gas f r o m said pool. 

(5) That i n order to prevent waste in the West Kutz-P ic tured C l i f f s Gas 
Pool and in order to protect corre la t ive r igh t s , cer ta in rules and procedures should 
be adopted to provide a method of allocating gas among the p rora t ion units i n the West 
Ku tz -P ic tu red C l i f f s Gas Pool . 
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I T IS T H E R E F O R E O R D E R E D : 

(1) T h a t the h o r i z o n t a l l i m i t s of the Wes t K u t z - P i c t u r e d C l i f f s Gas P o o l 
s h a l l be tha t a r e a d e s c r i b e d i n E x h i b i t " A " a t tached h e r e t o and made a p a r t h e r e o f . 

(2) T h a t the f o l l o w i n g s h a l l be the : 

S P E C I A L R U L E S A N D R E G U L A T I O N S 
F O R T H E WEST K U T Z - P I C T U R E D C L I F F S 

GAS P O O L 

W e l l Spacing and A c r e a g e R e q u i r e m e n t s f o r D r i l l i n g T r a c t s : 

R U L E 1: A n y w e l l d r i l l e d a d i s t ance of one m i l e o r m o r e f r o m the ou te r 
bounda ry of the Wes t K u t z - P i c t u r e d C l i f f s Gas P o o l s h a l l be c l a s s i f i e d as a w i l d c a t 
w e l l . A n y w e l l d r i l l e d l e ss than one m i l e f r o m the ou te r boundary of sa id p o o l s h a l l be 
spaced , d r i l l e d , ope ra t ed and p r o r a t e d i n a cco rdance w i t h the r e g u l a t i o n s i n e f f e c t i n 
the W e s t K u t z - P i c t u r e d C l i f f s Gas P 0 0 L 

R U L E 2; E a c h w e l l d r i l l e d o r r e c o m p l e t e d w i t h i n the Wes t K u t z - P i c t u r e d 
C l i f f s Gas P o o l s h a l l be l oca t ed on a t r a c t c o n s i s t i n g of not less than a q u a r t e r s ec t i on 
of a p p r o x i m a t e l y 160 s u r f a c e cont iguous ac re s s u b s t a n t i a l l y i n the f o r m of a square 
w h i c h s h a l l be a l e g a l s u b d i v i s i o n ( q u a r t e r sec t ion) of the U . S. P u b l i c L a n d S u r v e y s . 

R U L E 3: E a c h w e l l d r i l l e d w i t h i n the Wes t K u t z - P i c t u r e d C l i f f s Gas P o o l 
s h a l l not be d r i l l e d c l o s e r than 660 f e e t to any outer boundary l i n e of such q u a r t e r 
s e c t i o n , n o r c l o s e r than 330 f e e t to a q u a r t e r - q u a r t e r s e c t i o n o r s u b d i v i s i o n i n n e r 
b o u n d a r y , no r c l o s e r than 1320 f e e t to a w e l l d r i l l i n g to or capable of p r o d u c i n g f r o m 
the same p o o l . 

R U L E 4: The S e c r e t a r y - D i r e c t o r of the C o m m i s s i o n s h a l l have a u t h o r i t y 
to g r a n t e x c e p t i o n to the r e q u i r e m e n t s of Ru le s 2 and 3 w h e r e a p p l i c a t i o n has been 
f i l e d i n due f o r m and such e x c e p t i o n is r e q u i r e d because of cond i t i ons r e s u l t i n g f r o m 
p r e v i o u s l y d r i l l e d w e l l s i n the a r ea o r , i n the case of Ru le 3, the n e c e s s i t y f o r excep t ion 
i s based upon t o p o g r a p h i c c o n d i t i o n s . 

A p p l i c a n t s s h a l l f u r n i s h a l l o p e r a t o r s of leases o f f s e t t i n g the lease c o n t a i n 
i n g s u b j e c t w e l l a copy of the a p p l i c a t i o n fo the C o m m i s s i o n , and a p p l i c a n t s h a l l i nc lude 
w i t h h i s a p p l i c a t i o n a l i s t of names and addresses of a l l such o p e r a t o r s , toge ther w i t h 
a w r i t t e n s t i p u l a t i o n that a l l such o p e r a t o r s have been p r o p e r l y n o t i f i e d by r e g i s t e r e d 
m a i l . The S e c r e t a r y - D i r e c t o r of the C o m m i s s i o n s h a l l w a i t at l e a s t 20 days b e f o r e 
a p p r o v i n g any such e x c e p t i o n , and s h a l l app rove such excep t ion on ly i n the absence of 
o b j e c t i o n of any o f f s e t o p e r a t o r s . In the event an o p e r a t o r ob jec t s to the e x c e p t i o n , the 
C o m m i s s i o n s h a l l c o n s i d e r the m a t t e r on ly a f t e r p r o p e r no t i ce and h e a r i n g . 

R U L E 5: The p r o v i s i o n of S ta tewide Ru le 104, P a r a g r a p h ( k ) , s h a l l not 
a p p l y to the Wes t K u t z - P i c t u r e d C l i f f s Gas P o o l . 
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Gas P r o r a t i o n and A l l o c a t i o n : 

R U L E 6: (A) The acreage a l l oca t ed to a gas w e l l f o r p r o r a t i o n pu rposes 
s h a l l be known as the gas p r o r a t i o n u n i t f o r tha t w e l l . F o r the purpose of gas a l l o c a t i o n 
in the West K u t z - P i c t u r e d C l i f f s Gas P o o l , a s t anda rd p r o r a t i o n u n i t s h a l l c ons i s t of 
a p p r o x i m a t e l y 160 s u r f a c e cont iguous ac re s s u b s t a n t i a l l y i n the f o r m of a square w h i c h 
s h a l l be a l e g a l s u b d i v i s i o n ( q u a r t e r - sec t ion) of the U . S. P u b l i c L a n d Su rvey ; p r o v i d e d , 
h o w e v e r , tha t a n o n - s t a n d a r d p r o r a t i o n u n i t m a y be f o r m e d a f t e r no t i ce and h e a r i n g by 
the C o m m i s s i o n or under the p r o v i s i o n s of P a r a g r a p h (B) of t h i s R u l e . 

The a l l o w a b l e p r o d u c t i o n f r o m any n o n - s t a n d a r d gas p r o r a t i o n u n i t as 
c o m p a r e d w i t h the a l l o w a b l e p r o d u c t i o n t h e r e f r o m i f such t r a c t w e r e a s t anda rd u n i t 
s h a l l be i n the r a t i o w h i c h the a r e a of the n o n - s t a n d a r d p r o r a t i o n u n i t bea rs to a s t andard 
p r o r a t i o n u n i t of 160 a c r e s . A n y gas p r o r a t i o n u n i t con t a in ing be tween 158 and I6Z ac res 
s . i a l l be c o n s i d e r e d to c o n t a i n 160 ac re s f o r the pu rpose of c o m p u t i n g a l l o w a b l e s . 

(B) The S e c r e t a r y - D i r e c t o r of the C o m m i s s i o n s h a l l have 
a u t h o r i t y to g r a n t an e x c e p t i o n to Ru le 6 (A) w i t h o u t no t ice and h e a r i n g w h e r e a p p l i c a t i o n 
has been f i l e d i n due f o r m and w h e r e the f o l l o w i n g f a c t s e x i s t and the f o l l o w i n g p r o v i s i o n s 
a re c o m p l i e d w i t h : 

1. The p r o p o s e d n o n - s t a n d a r d p r o r a t i o n u n i t cons i s t s of less 
than 158 a c r e s . 

2. The u n o r t h o d o x s ize or shape of the t r a c t is due to a v a r i a t i o n 
in l e g a l s u b d i v i s i o n of the U . S. P u b l i c L a n d S u r v e y s . 

3. The acreage ass igned the n o n - s t a n d a r d u n i t l i e s w h o l l y w i t h i n 
the l e g a l s ec t i on . 

4. The acreage ass igned the n o n - s t a n d a r d u n i t i s cont iguous 
w i t h the acreage con ta in ing sa id w e l l . 

5. The e n t i r e n o n - s t a n d a r d gas p r o r a t i o n un i t m a y r easonab ly 
be p r e s u m e d xo be p r o d u c t i v e of gas. 

6. The l eng th o r w i d t h of the n o n - s t a n d a r d gas p r o r a t i o n un i t 
does not exceed 2640 f ee t . 

7. The o p e r a t o r m a k i n g a p p l i c a t i o n f o r such excep t ion to Rule 

6 (A) inc ludes w i t h such a p p l i c a t i o n : 

(a) W a i v e r s f r o m (1) a l l o p e r a t o r s owning i n t e r e s t s i n the 
q u a r t e r sec t ions in w h i c h any p a r t of the n o n - s t a n d a r d gas p r o r a t i o n u n i t is s i tua ted 
and w h i c h acreage is not inc luded i n said n o n - s t a n d a r d gas p r o r a t i o n u n i t s ; and (b) 
a l l o p e r a t o r s owning i n t e r e s t s i n acreage o f f s e i t i n g the n o n - s t a n d a r d p r o r a t i o n un i t ; or 
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(b) A l i s t of names and m a i l i n g addresses of a l l o p e r a t o r s o u t 
l i n e d i n p a r a g r a p h (a ) , t oge the r w i t h p r o o f of the f a c t tha t sa id o p e r a t o r s w e r e n o t i f i e d 
by r e g i s t e r e d m a i l of the i n t en t of the a p p l i c a n t to f o r m such n o n - s t a n d a r d gas p r o r a t i o n 
u n i t . The S e c r e t a r y - D i r e c t o r of the C o m m i s s i o n m a y approve such a p p l i c a t i o n i f , a f t e r 
a p e r i o d of 20 days f o l l o w i n g the m a i l i n g of sa id n o t i c e , no o p e r a t o r as o u t l i n e d i n 
p a r a g r a p h (1) above has e n t e r e d an o b j e c t i o n to the f o r m a t i o n of such n o n - s t a n d a r d gas 
p r o r a t i o n u n i t . 

R U L E 7: A t l e a s t 30 days p r i o r t o the beg inn ing of each gas p r o r a t i o n 
p e r i o d , the C o m m i s s i o n s h a l l h o l d a h e a r i n g a f t e r due no t i ce has been g i v e n . The C o m 
m i s s i o n s h a l l cause to be s u b m i t t e d by each gas p u r c h a s e r " P r e l i m i n a r y N o m i n a t i o n s " 
of tha t quan t i t y of gas w h i c h each p u r c h a s e r i n good f a i t h a c t u a l l y d e s i r e s to pu rchase 
w i t h i n the ensu ing p r o r a t i o n p e r i o d , by m o n t h s , f r o m the Wes t K u t z - P i c t u r e d C l i f f s Gas 
P o o l , The C o m m i s s i o n s h a l l c o n s i d e r the " P r e l i m i n a r y N o m i n a t i o n s " of p u r c h a s e r s , 
a c t u a l p r o d u c t i o n , and such o the r f a c t o r s as m a y be deemed a p p l i c a b l e i n d e t e r m i n i n g 
the a m o u n t of gas tha t m a y be p r o d u c e d w i t h o u t was te f r o m sa id p o o l w i t h i n the ensuing 
p r o r a t i o n p e r i o d . " P r e l i m i n a r y N o m i n a t i o n s " s h a l l be s u b m i t t e d on F o r m C-121-A as 
p r e s c r i b e d by the C o m m i s s i o n . 

R U L E 8: I n the event a gas f ^ i r c h a s e r ' s m a r k e t s h a l l have i n c r e a s e d or 
d e c r e a s e d , p u r c h a s e r m a y f i l e w i t h the C o m m i s s i o n p r i o r to the 10th day of the m o n t h 
a " S u p p l e m e n t a l N o m i n a t i o n " showing the amoun t of gas the p u r c h a s e r a c t u a l l y i n good 
f a i t h d e s i r e s to pu rchase d u r i n g the ensu ing p r o r a t i o n m o n t h f r o m the Wes t K u t z - P i c t u r e d 
C l i f f s gas p o o l . The C o m m i s s i o n s h a l l ho ld a p u b l i c h e a r i n g between the 13th and 20th 
days of each m o n t h to d e t e r m i n e the r easonab le m a r k e t demand f o r gas f r o m sa id p o o l 
f o r the ensu ing p r o r a t i o n m o n t h , and s h a l l i s sue a p r o r a t i o n schedule se t t i ng out the 
a m o u n t of gas w h i c h each w e l l m a y p roduce d u r i n g the ensuing p r o r a t i o n m o n t h . " S u p p l e 
m e n t a l N o m i n a t i o n s " s h a l l be s u b m i t t e d on F o r m C-121-A as p r e s c r i b e d by the C o m 
m i s s i o n . 

I n c l u d e d i n the m o n t h l y p r o r a t i o n schedule s h a l l be (a) a s u m m a r y of the 
t o t a l p o o l a l l o c a t i o n f o r tha t m o n t h she i r g n o m i n a t i o n s , and a d j u s t m e n t s made f o r 
underage o r overage a p p l i e d f r o m a p r : •• i.ous m o n t h , (b) a t a b u l a t i o n of the net a l l o w a b l e 
and p r o d u c t i o n f o r the second p r e c e d i n g m o n t h toge the r w i t h a c u m u l a t i v e overage or 
underage computa t ions (c) a t a b u l a t i o n of the c u r r e n t and net a l l o w a b l e s f o r the p r e c e d i n g 
m o n t h , (d) a t a b u l a t i o n of c u r r e n t m o n t h l y a l l o w a b l e f o r the ensu ing p r o r a t i o n m o n t h , 
and (e) a t a b u l a t i o n of the acreage -nd d e l i v e r a b i l i t i e s a s s igned each w e l l , and the f a c t o r s 
a s s igned each w e l l f o i use i n ca l . -ing i n d i v i d u a l w e l l a l l o w a b l e s . The C o m m i s s i o n 
s h a l l i n c l u d e i n the p r o r a t i o n s c h e ^ i e the gas w e l l s i n the West K u t z - P i c t u r e d CJi / fs 
p o o l d e l i v e r i n g to a gas t r u n s p o r t a t i o n f a c i l i t y , or lease g a t h e r i n g s y s t e m , and s h a l l 
i n c l u d e i n the p r o r a t i o n schedule of sa id p o o l any w e l l w h i c h the C o m m i s s i o n f i n d s i s 
be ing un rea sonab ly d i s c r i m i n a t e d aga ins t t h r o u g h d e n i a l of access to a gas t r a n s p o r t a t i o n 
f a c i l i t y w h i c h is r e a s o n a b l y capable of h a n d l i n g the type of gas p r o d u c e d by such w e l l . 
The to ta l a l l o w a b l e to be a l l o c a t e d to sa id p o o l each m o n t h s h a l l be equal to the s u m of 
the p r e l i m i n a r y or s u p p l e m e n t a l n o m i n a t i o n s , w h i c h e v e r i s a p p l i c a b l e , toge the r w i t h 
any a d j u s t m e n t w h i c h the C o m m t s ' i i o n deems ad / j s a b l e . 
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I f , d u r i n g a p r o r a t i o n m o n t h , the acreage ass igned a w e l l i s i n c r e a s e d , the 
o p e r a t o r s h a l l n o t i f y the S e c r e t a r y - D i r e c t o r i n w r i t i n g of such i n c r e a s e . The i n c r e a s e d 
a l l o w a b l e ass igned the gas p r o r a t i o n u n i t f o r the w e l l s h a l l become e f f e c t i v e on the f i r s t 
day of the m o n t h f o l l o w i n g r e c e i p t of the n o t i f i c a t i o n by the D i r e c t o r . A l l c o m m u n i c a 
t i o n s s h a l l be m a i l e d to the D i r e c t o r , at B o x 871, Santa F e , New M e x i c o . 

R U L E 9: The m o n t h l y gas a l l o c a t i o n to the West K u t z - P i c t u r e d C l i f f s gas 
p o o l s h a l l be d i v i d e d and a l l oca t ed among the w e l l s connected to a gas t r a n s p o r t a t i o n 
f a c i l i t y i n the f o l l o w i n g m a n n e r ; 

The p r o d u c t obta ined by m u l t i p l y i n g each w e l l ' s acreage f a c t o r by the 
c a l c u l a t e d d e l i v e r a b i l i t y ( exp re s sed as M C F p e r day) f o r tha t w e l l s h a l l be known as 
the " A D " f a c t o r f o r tha t w e l l . The acreage f a c t o r s h a l l be d e t e r m i n e d to the nea re s t 
hund red th of a u n i t by d i v i d i n g the acreage w i t h i n the p r o r a t i o n u n i t by 160. The " A D 1 1 

f a c t o r s h a l l be c o m p u t e d to the n e a r e s t whole u n i t . 

A t en t a t i ve a l l o c a t i o n s h a l l be made by d i v i d i n g s e v e n t y - f i v e p e r c e n t (7 5%) 
of the p o o l a l l o c a t i o n among the w e l l s i n the p r o p o r t i o n tha t each w e l l ' s " A D " f a c t o r 
bea r s to the sum of the " A D " f a c t o r s of a l l w e l l s i n the p o o l . 

The r e m a i n i n g t w e n t y - f i v e p e r c e n t (25%) of the p o o l a l l o c a t i o n s h a l l be 
d i v i d e d among w e l l s i n the p r o p o r t i o n tha t each w e l l ' s acreage f a c t o r bears to the 
s u m of the acreage f a c t o r s of a l l w e l l s i n the p o o l . 

When the t en ta t ive a l l owab le r e c e i v e d by a w e l l i s i n excess of i t s known 
p r o d u c i n g a b i l i t y , the w e l l s h a l l be c l a s sed as a m a r g i n a l w e l l and i t s a l l owab le 
l i m i t e d to i t s known p r o d u c i n g a b i l i t y . The s u m of the d i f f e r e n c e be tween the t en ta t ive 
a l l o w a b l e s and the l i m i t e d a l l owab le s of a l l m a r g i n a l w e l l s on the p r o r a t i o n schedule 
s h a l l be r e a l l o c a t e d to the n o n - m a r g i n a l w e l l s by a p p l i c a t i o n of the same f o r m u l a . I f 
such r e a l l o c a t i o n s h a l l r e s u l t i n p l a c i n g any o ther w e l l w i t h i n the m a r g i n a l c l a s s i f i c a t i o n , 
the d i f f e r e n c e be tween the t en t a t i ve a l l o w a b l e and the l i m i t e d a l l owab le of such m a r g i n a l 
w e l l s h a l l be r e d i s t r i b u t e d by a p p l i c a t i o n of the same f o r m u l a u n t i l no w e l l has r e c e i v e d 
an a l l o w a b l e i n excess of i t s known p r o d u c i n g a b i l i t y . 

R U L E 10: The c a l c u l a t e d d e l i v e r a b i l i t y at the " d e l i v e r a b i l i t y p r e s s u r e " s h a l l 
be d e t e r m i n e d i n accordance w i t h the p r o v i s i o n s of O r d e r R - 3 3 3 - A ; p r o v i d e d h o w e v e r , 
tha t the d e l i v e r a b i l i t y p r e s s u r e s h a l l be d e t e r m i n e d as f o l l o w s : 

" D e l i v e r a b i l i t y p r e s s u r e " , as e m p l o y e d h e r e i n , s h a l l be equal to f i f t y p e r c e n t 
(50%) of the seven (7) day s h u t - i n p r e s s u r e of each r e s p e c t i v e w e l l . 

B a l a n c i n g of P r o d u c t i o n : 

R U L E 11: U n d e r p r o d u c t i o n : The hour s of 7 o ' c l o c k a . m . , M . S . T . F e b r u a r y 
1, and 7 o ' c l o c k a. m . , M . S . T . , A u g u s t 1, s h a l l be known as ba lanc ing dates and the 
p e r i o d s of t i m e bound by these dates s h a l l be known as gas p r o r a t i o n p e r i o d s . I n o r d e r 
to e f f e c t i v e l y a d m i n i s t e r the p r o r a t i o n i n g of gas i n the Wes t K u t z - P i c t u r e d C l i f f s p o o l , 
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i t i s adv i sab l e to have a p o r t i o n of each p r o r a t i o n p e r i o d i nc lude bo th s u m m e r and 
w i n t e r m o n t h s . T h e r e f o r e , the f i r s t p r o r a t i o n p e r i o d s h a l l c o m m e n c e on M a r c h 1, 
1955, and s h a l l con t inue f o r a p e r i o d of e l even mon ths u n t i l F e b r u a r y 1, 1956. F u t u r e 
p r o r a t i o n p e r i o d s s h a l l c o m m e n c e on the dates set out above. The amoun t of c u r r e n t 
gas a l l o w a b l e r e m a i n i n g u n p r o d u c e d at the end of each p r o r a t i o n p e r i o d s h a l l be c a r r i e d 
f o r w a r d to and m a y be p r o d u c e d d u r i n g the nex t succeed ing p r o r a t i o n p e r i o d i n a d d i t i o n 
to the n o r m a l gas a l l o w a b l e f o r such succeed ing p e r i o d ; p r o v i d e d , h o w e v e r , t ha t w h a t 
eve r a m o u n t t h e r e o f i s not made up w i t h i n the f i r s t succeed ing p r o r a t i o n p e r i o d s h a l l 
be c a n c e l l e d . 

I f i t appears t ha t such con t inued u n d e r p r o d u c t i o n has r e s u l t e d f r o m i n a b i l i t y 
of the w e l l to p r o d u c e i t s a l l o w a b l e , i t m a y be c l a s s i f i e d as a m a r g i n a l w e l l and i t s 
a l l o w a b l e r e d u c e d to the l e v e l of the w e l l ' s a b i l i t y t o p r o d u c e . 

I f , at the end of a p r o r a t i o n p e r i o d a m a r g i n a l w e l l has p r o d u c e d m o r e than 
the t o t a l a l l o w a b l e a s s igned a n o n - m a r g i n a l u n i t of c o r r e s p o n d i n g s ize and d e l i v e r a b i l i t y , 
such m a r g i n a l w e l l s h a l l be r e c l a s s i f i e d as a n o n - m a r g i n a l w e l l and i t s a l l o w a b l e p r o r a 
ted a c c o r d i n g l y . 

I f , d u r i n g a p r o r a t i o n p e r i o d a m a r g i n a l w e l l is r e w o r k e d o r r e c o m p l e t e d i n 
such a m a n n e r tha t i t s p r o d u c t i v e c a p a c i t y i s i n c r e a s e d to an extent tha t sa id w e l l 
shou ld be r e c l a s s i f i e d as a n o n - m a r g i n a l w e l l , the r e c l a s s i f i c a t i o n s h a l l be e f f e c t i v e 
on the f i r s t day of the p r o r a t i o n m o n t h f o l l o w i n g the date of r e c o m p l e t i o n . 

The S e c r e t a r y - D i r e c t o r m a y r e c l a s s i f y a w e l l at any t i m e i f p r o d u c t i o n data 
o r d e l i v e r a b i l i t y tes ts r e f l e c t the need f o r such r e c l a s s i f i c a t i o n . 

R U L E 12: O v e r p r o d u c t i o n : A w e l l w h i c h has p r o d u c e d a g r e a t e r amount 
of gas than was a l l o w e d d u r i n g a g iven p r o r a t i o n p e r i o d s h a l l have i t s a l l o w a b l e f o r 
the f i r s t succeed ing p r o r a t i o n p e r i o d r educed by the amoun t of such o v e r p r o d u c t i o n 
and such o v e r p r o d u c t i o n s h a l l be made up w i t h i n the f i r s t succeed ing p r o r a t i o n p e r i o d . 
I f , a t any t i m e , a w e l l is o v e r p r o d u c e d an amoun t equ iva l en t to s i x t i m e s i t s c u r r e n t 
m o n t h l y a l l o w a b l e , sa id w e l l s h a l l be s h u t - i n d u r i n g the c u r r e n t m o n t h . 

The C o m m i s s i o n m a y a l l o w o v e r p r o d u c t i o n to be made up at a l e s s e r r a t s 
t han w o u l d be the case i f the w e l l w e r e c o m p l e t e l y s h u t - i n i f , upon p u b l i c h e a r i n g a f t e r 
due n o t i c e , i t i s shown tha t c o m p l e t e s h u t - i n of the w e l l w o u l d r e s u l t i n m a t e r i a l damage 
to sa id w e l l . 

G r a n t i n g of A l l o w a b l e s : 

R U L E 13: No gas w e l l s h a l l be g i v e n an a l l o w a b l e u n t i l F o r m C-104 and 
F o r m C-110 have been f i l e d , t oge the r w i t h a p l a t showing acreage a t t r i b u t e d to sa id 
w e l l and the l o c a t i o n s of a l l w e l l s on the l ea se . 
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R U L E 14: A l l o w a b l e s to n e w l y c o m p l e t e d gas w e l l s s h a l l commence on the 
date of connec t ion to a gas t r a n s p o r t a t i o n f a c i l i t y , such date to be d e t e r m i n e d f r o m an 
a f f i d a v i t f u r n i s h e d to the C o m m i s s i o n by the p u r c h a s e r , or the f i l i n g date of F o r m C-104 
and F o r m C-110 and the a b o v e - d e s c r i b e d p l a t , w h i c h e v e r date i s the l a t e r . A f f i d a v i t s 
of connec t ion w i l l be s u b m i t t e d to the D i s t r i c t O f f i c e of the C o m m i s s i o n , B o x 697, A z t e c , 
N e w M e x i c o . 

No w e l l s h a l l be ass igned an a l l o w a b l e unless a d e l i v e r a b i l i t y t e s t , o r a 
p o t e n t i a l t e s t t aken i n c o n f o r m a n c e w i t h the p r o v i s i o n s of O r d e r R - 3 3 3 - A has been sub
m i t t e d . 

I n the absence of d e l i v e r a b i l i t y t e s t data on n e w l y c o m p l e t e d w e l l s , the open-
f l o w p o t e n t i a l taken i n c o n f o r m a n c e w i t h O r d e r R - 3 3 3 - A m a y be used i n a p p r o x i m a t i n g 
the w e l l ' s d e l i v e r a b i l i t y . In t h i s i n s t ance , an assumed d e l i v e r a b i l i t y equal to 15% of the 
v o l u m e of gas p r o d u c e d i n the i n i t i a l p o t e n t i a l t e s t w i l l be used . The a l lowab le thus 
e s t ab l i shed us ing an e s t i m a t e d d e l i v e r a b i l i t y s h a l l be a t en ta t ive a l lowab le and such a l l o w 
able w i l l be r e c a l c u l a t e d us ing the d e l i v e r a b i l i t y t e s t data upon the s u b m i s s i o n of such 
data to the C o m m i s s i o n . 

D e l i v e r a b i l i t y t es t s s h a l l be t aken and c a l c u l a t e d i n c o n f o r m a n c e w i t h O r d e r 
R - 3 3 3 - A , the p r o v i s i o n s of Rule 10 of t h i s o r d e r and the t e s t i n g schedule p r o v i s i o n s of 
O r d e r R - 3 3 3 - A . 

D e l i v e r a b i l i t y t es t s t a k e n d u r i n g 1954 s h a l l be used i n c a l c u l a t i n g a l l owab le s 
f o r the p r o r a t i o n p e r i o d c o m m e n c i n g M a r c h 1, 1955. Subsequent annual tes t s sha l l be 
used i n c a l c u l a t i n g a l l owab le s f o r p r o r a t i o n p e r i o d s c o m m e n c i n g d u r i n g the next ensuing 
y e a r . 

R e p o r t i n g of P r o d u c t i o n : 

R U L E 15: The m o n t h l y gas p r o d u c t i o n f r o m each w e l l s h a l l be m e t e r e d 
s e p a r a t e l y and the p r o d u c t i o n t h e r e f r o m s h a l l be r e p o r t e d to the C o m m i s s i o n on F o r m 
C-115, such f o r m to r each the C o m m i s s i o n on or b e f o r e the 24th day of the m o n t h 
i m m e d i a t e l y f o l l o w i n g the m o n t h i n w h i c h the gas r e p o r t e d was p r o d u c e d . The ope ra to r 
s h a l l show on such r e p o r t the d i s p o s i t i o n of the gas p r o d u c e d . 

Each p u r c h a s e r or t a k e r of gas i n the West K u t z - P i c t u r e d C l i f f s gas poo l 
s h a l l s u b m i t a r e p o r t to the C o m m i s s i o n , such r e p o r t to r e a c h the C o m m i s s i o n on or 
b e f o r e the 24th day of the m o n t h i m m e d i a t e l y f o l l o w i n g the m o n t h i n w h i c h the gas was 
p u r c h a s e d or t aken . Such r e p o r t s h a l l be f i ' ^ d on e i the r F o r m C - l l l or F o r m C-114, 
w h i c h e v e r is a p p l i c a b l e , and the w e l l s s h a l l be l i s t e d in a p p r o x i m a t e l y the same o r d e r 
as they a re found l i s t e d on the p r o r a t i o n schedule . 

F o r m s C - l l l and C-114 as r e f e r r e d t d h e r e i n sha l l be s u b m i t t e d i n t r i p l i c a t e , 
the o r i g i n a l be ing sent to the C o m m i s s i o n at B o x 871, Santa Fe- New M e x i c o , r e m a i n i n g 
copies w i l l be sent to Box 697, A z t e c , New M e x i c o and Box 2045, Hobbs , New M e x i c o , 
re spe c t i v e l y. 
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F o r m s C-115 s h a l l be s u b m i t t e d i n acco rdance w i t h Rule 1114 of the 
C o m m i s s i o n ' s R u l e s and R e g u l a t i o n s , 

The f u l l p r o d u c t i o n of gas f r o m each w e l l s h a l l be c h a r g e d aga ins t the 
w e l l ' s a l l o w a b l e r e g a r d l e s s of the d i s p o s i t i o n of the gas; p r o v i d e d , h o w e v e r , tha t 
gas used i n m a i n t a i n i n g the p r o d u c i n g a b i l i t y of the w e l l s h a l l not be c h a r g e d aga ins t 
the a l l o w a b l e . 

R U L E 16: The t e r m "gas p u r c h a s e r " as used i n these r u l e s , s h a l l m e a n 
any " t a k e r " of gas e i t h e r at the w e l l h e a d or at any p o i n t on the lease w h e r e connec t i on 
i s made to f a c i l i t a t e the t r a n s p o r t a t i o n o r u t i l i z a t i o n of gas . I t s h a l l be the r e s p o n s i b i l 
i t y of s a id " t a k e r " to s u b m i t a n o m i n a t i o n i n acco rdance w i t h Ru les 7 and 8 of t h i s o r d e r . 

R U L E 17: No gas , e i t h e r d r y gas o r cas inghead gas , p r o d u c e d f r o m the 
W e s t K u t z - P i c t u r e d C l i f f s Gas P o o l , excep t tha t gas used f o r " d r i l l i n g - i n " p u r p o s e s , 
s h a l l be f l a r e d or ven ted un less s p e c i f i c a l l y a u t h o r i z e d by o r d e r of the C o m m i s s i o n a f t e r 
n o t i c e and h e a r i n g . 

The f o l l o w i n g p r o v i s i o n s s h a l l app ly to the Wes t K u t z - P i c t u r e d C l i f f s Gas 
P o o l . 

P R O V I D E D F U R T H E R , T h a t i n f i l i n g F o r m C-101, " N o t i c e of In ten t ion to 
D r i l l o r R e c o m p l e t e " , o r USGS F o r m 3-391-a , w h i c h e v e r i s a p p l i c a b l e , a l l o p e r a t o r s 
s h a l l s t r i c t l y c o m p l y w i t h the a p p l i c a b l e p r o v i s i o n s of O r d e r R - 3 9 7 . A c c o m p a n y i n g 
the above f o r m s h a l l be a p l a t of the acreage con ta ined i n the p r o r a t i o n u n i t , t oge the r 
w i t h a c o m p l e t e l i s t of a l l w o r k i n g i n t e r e s t o w n e r s de s igna t i ng the acreage they ho ld 
w i t h i n the c o m m u n i t i z e d a r ea ded ica t ed to the w e l l . 

P R O V I D E D F U R T H E R , T h a t f a i l u r e to c o m p l y w i t h the p r o v i s i o n s of t h i s 
o r d e r o r the r u l e s con ta ined h e r e i n s h a l l r e s u l t i n the c a n c e l l a t i o n of a l l o w a b l e ass igned 
to the a f f e c t e d w e l l . No f u r t h e r a l l o w a b l e s h a l l be a ss igned to the a f f e c t e d w e l l u n t i l a l l 
r u l e s and r e g u l a t i o n s a re c o m p l i e d w i t h . The S e c r e t a r y - D i r e c t o r s h a l l n o t i f y the o p e r a t o r 
of the w e l l and the p u r c h a s e r , i n w r i t i n g , of the date of a l l o w a b l e c a n c e l l a t i o n and the 
r e a s o n t h e r e f o r . 

P R O V I D E D F U R T H E R , T h a t a l l t r . v ^ p o r t e r s of gas o r u s e r s of gas sha l l 
f i l e w i t h the C o m m i s s i o n a l i s t of a l l , r ' e l l s w i t h i n each p o o l connec ted to t h e i r gas 
t r a n s p o r t a t i o n f a c i l i t y as of Feb ru r : . y 1. 1955, and s h a l l f u r n i s h c o n n e c t i o n no t i ce s 
t h e r e a f t e r , i n acco rdance w i t h the u -nv . ; ; ions of Rule 14, as soon as p o s s i b l e a f t e r the 
date of c o n n e c t i o n . 

The l i s t r e q u i r e d abo.'e s h a l l c o n t a i n the name of the o p e r a t o r , lease n a m e , 
w e l l n u m b e r , u n i t , and l o c a t i o n of the w e l l (Sec t ion , T o w n s h i p and Range) . C o n n e c t i o n 
no t i c e s s h a l l i n d i c a t e the date of connec t i on i n a d d i t i o n to the a b o v e - l i s t e d da ta . 
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E X H I B I T " A " 

H o r i z o n t a l l i m i t s of the West K u t z - P i c t u r e d C l i f f s Gas P o o l , 

T O W N S H I P 26 N O R T H , R A N G E 10 WEST 
W / 2 Sec. 4, a l l of Sees. 5, 6, 8 & 9, 
N W / 4 Sec. 10 

T O W N S H I P 26 N O R T H , R A N G E 11 WEST 
N / 2 Sec. 1, N / 2 Sec. 2, N E / 4 Sec. 3 

T O W N S H I P 27 N O R T H , R A N G E 10 WEST 
S W / 4 Sec. 29, S/2 Sec. 30, a l l of Sees. 31 & 32, 
S W / 4 Sec. 33. 

T O W N S H I P 27 N O R T H , R A N G E 11 WEST 
S/2 Sec. 4, a l l Sees. 5 t h r u 9, i n c l . , 
S W / 4 Sec. 10, S W / 4 Sec. 14, a l l of Sees. 15, 
16, 17 &c 18, E / 2 Sec. 20 , a l l Sees. 21, 22 & 23 
W / 2 Sec. 24, W / 2 & S E / 4 Sec. 25, a l l Sees. 
26, 27 & 28, E / 2 Sec. 29, E / 2 Sec. 34, a l l 
Sees. 35 & 36. 

T O W N S H I P 27 N O R T H . R A N G E 12 WEST 
A l l of Sees. 1 t h r u 4, i n c l . 
N / 2 Sec. 5, N / 2 Sec. 6, a l l of Sees. 10, 11, 12, 
& 13, E / 2 Sec. 14 

TOWNSHIP 28 NORTH, RANGE 11 WEST 
S/2 Sec. 29, S/2^7~30^ 
All of Sees. 31 •.?. 

T O W N S H I P 28 N O R T H , R A N G E L2 WEST 
A l l of p a r t i a l Sees. 7, 8 and 9, 
A l l Sees. 14 t h r u 30 i n c l . , E / 2 Sec. 31, 
A l l Sees. 3" t h r u 36, i n c l . 

T O W N S H I P N O R T H , R A N G E 13 WEST 
E / 2 p a r t i a l Sec. 10; " ~ 
A l l of p a r t i a l Sees. 11 b. 12, 
A l l of Sees. 13 & 14, E / 2 Sec. 15, 
N / 2 Sec. 22, N / 2 Sec. 23, N / 2 Sec. 24 

T O W N S H I P 2 9JMOR T H R A NG E 12 WES T_ 
A l l o f S e c s . r9T^97~36T~? C S T l l "~ 
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Case No. 696 
Order No. R-566 

EXHIBIT " A " (Continued) 

TOWNSHIP 29 NORTH, RANGE 13 WEST 
A l l of Sees. 25, 26, 27, 28, 33, 34, 35 & 36 

DONE at Santa Fe , New Mexico , on the day and year hereinabove designated. 

STATE OF NEW MEXICO 

OIL CONSERVATION COMMISSION 

EDWIN L . M E C H E M , Chai rman 

E. S. W A L K E R , Member 

W. B . M A C E Y , Member and Secretary 

S E A L 



B E F O R E T H E O I L C O N S E R V A T I O N C O M M I S S I O N 
OF T H E S T A T E GF NEW M E X I R O 

I N T H E M A T T E R O F T H E H E A R I N G 
C A L L E D B Y T H E O I L C O N S E R V A T I O N 
C O M M I S S I O N O F N E W M E X I C O F O R 
T H E P U R P O S E OF C O N S I D E R I N G : 

CASE N O . 696 
O r d e r N o . R - 5 6 6 - A 

T H E A P P L I C A T I O N O F J . D . H A N C O C K , JR. 
F O R A N O R D E R R E Q U I R I N G R A T A B L E T A K E 
OR P R O R A T I O N O F GAS P R O D U C T I O N I N T H E 
WEST K U T Z - P I C T U R E D C L I F F S GAS P O O L , 
S A N J U A N C O U N T Y , N E W M E X I C O . 

N U N C PRO T U N C O R D E R OF T H E C O M M I S S I O N 

B Y T H E C O M M I S S I O N : 

It appea r ing to the C o m m i s s i o n that O r d e r R -566 , dated D e c e m b e r 23, 1954 
does not c o r r e c t l y and a c c u r a t e l y state the o r d e r of the C o m m i s s i o n i n c e r t a i n pa r ' 
i c u l a r s due to i nadve r t ence and c l e r i c a l e r r o r , 

I T IS T H E R E F O R E O R D E R E D : 

That O r d e r No . R - 5 6 6 , as the same appears i n the r e c o r d s of the C c m m i s s 
and the o r i g i n a l of sa id o r d e r , be amended i n the f o l l o w i n g respec ts and par t iculare-

Rule 3 o f the Spec ia l Rules and Regula t ions f o r the West K u t z - P i c t u r e ; 
C l i f f s Gas P o o l is o r d e r e d s t r i c k e n and the f o l l o w i n g p a r a g r a p h subs t i tu ted thereto:: 

" A n y w e l l d r i l l e d w i t h i n the de f ined l i m i t s of the 
West K u t z - P i c t u r e d C l i f f s Gas P o o l s h a l l be 
l oca t ed on a des igna ted d r i l l i n g t r a c t c o n s i s t i n g 
of not less than a q u a r t e r s ec t ion w h i c h is a 
l e g a l s u b d i v i s i o n of the U . S. P u b l i c Lands Su rvey , 
such q u a r t e r s ec t i on to c o n t a i n a p p r o x i m a t e l y 160 
cont iguous ac re s and to be s u b s t a n t i a l l y i n the f o r m 
of a squa re . Such w e l l s h a l l be loca ted at l eas t 

/- <- - ^9-90" fee t f r o m the ou t e r bounda ry of sa id q u a r t e r 
s e c t i o n , p r o v i d e d , h o w e v e r , that a t o l e r a n c e of 
200 fee t is p e r m i s s i b l e . " 



Page - 2 -
O r d e r R - 5 6 6 - A 

I T IS F U R T H E R O R D E R E D 
t h i s o r d e r be e n t e r e d nunc p r o tunc 
the date of sa id o r i g i n a l o r d e r . 

D O N E at Santa F e , New M e x 

S E A L 

j h 



BEFORE THE OIL COKSERVATIffii CGMOESIOK OF 

THE STATS of ms KXICO 

CASE no. 696 

APPLICATIQW wm mmam 

TO TEE OIL 0 T1QX C0MUS8IQH Of THE ffStOS OF SV MEXICO: 

low coses staaoliad and Sw QoapsBy sad autss the of? Conservation COSBIS-
•lOB for « rshssrlag of COM MO. 696 for tbe following reasons: 

1. OB the 31st day of Two—her, 195*, tbe (Tonal ss Ion sctersd its Order So. 
R-566 la aaid oeae, vhich order la dated isnantisr 23, 195*, aai fata application 
la aada within twenty days froa aa* after taa data aaid ordar aaa entered la the 
nf̂ B'̂ f of tae Cosolsaion. 

2. Said Order So. R-566 establishes eerteln rales ead procedures for the s i -
location of gas aaong the proration gaits ia the West Kktz-Fletursd Cliffs Gss Bool, 
8sn Jttsa County, Bee Msxios. 

3. Rule 6(A) of said Order Be. R-566 providss ia eabstsaes that s stsedsrd gas 
proration salt ia said feel shell es sfiproxlBstsly led seres sad tbat a aoa-stsfldsrd 
proraction uait asy be forasd after notice and hearing by ths Ocssfclssion er under the 
provisions of paragraph Ol) of said Bale 6. Tb* rale farther provides that allowable 
production frea say non-stsadsrd gss proration aait shall he ia a ratio which the 
area of ths non-standard aait seers ts s stsndard proration aait of 160 sores. 

k. Movant scald show ths Qui—fealisi that ao evidence vas offered by aay party 
at say of ths bearings of said esse vhieh shoved,, or tended ts shoe, thst ths pro
ration salts ia this Pool should bs 160 acres; that, ea ths contrary, ths ealy evi-
deass which was offered hy say party oa this question ss te ths else vhieh ths pro
ration uait should bs was ths evidence of Staaoliad Oil ead Oss Coapsay sad Bsasea 
sad Montin to ths effeet that ths prorstlon salts ia this feel should bs spjproxiBstsly 
320 scree; that under ths stats ef ths svidsaos ia ths rseerd ia this esse, ths 
staadsrd gas prorstlon unit should thssefere bs fixed at apprcadaeitely 320 acres. 

5. Is tbs event, upon rehearing ss herein requested, ths Caaslssion should de-
tsralas that ths steadsrd prorstlon uait should bs 160 seres, than, sad ia sash 
event, aovant requests thst the Qassissien aasad its Rale 6(B) SO es sport f l sally 
to provide for non~stsndsrd proration units of a else greater than 160 acres, set 
to sxcsod 325 seres, sithoat notioe aad hssring, following ths Ms/it It al pressdarss 
ss therein preeorlbed for aoa^taaserd unite of less than 158 seres. 

VMBMTQm, Stanolind Oil snd Oss Ccwpsny prays that ths Ooaaission great ths 
reneaiinfl hsrein requested far ths reasons hereinabove stated, sad upon rehearing, 
thst Standard proratisa units ia ties vest ras-Pictared Cliffs feel bs fixed st 
approxlaetsly 380 seres or, ia the alternative, thst ths eaeislstrstlve proosdure 
provided for ia said rules for noa-staadard uaita ef leas thea 156* seres bs allowed 
for nc»-s*andard units consisting ef eppraad»etely 380 scree. 

Respectively submitted, 

STAKOLXKD OIL ASD OAS COMPANY 

K. Salth, Its Attorney 

Jeaee K. aslth 
P. 0. Box 1*10 
Fort Worth, Texas 



EXHIBIT U E " 
BEFORE THE OIL CONSERVATION COM MISSION 

O r THE STATi. CF NE W MEXICO 

IN THE MATTER OF THE HEARING 
CALLED BY THE OIL CONSERVATION 
COMMISSION OF NEW MEXICO FOR 
THE PURPOSE OF CONSIDERING: 

CASE NO. 696 
Order No. R.566 . B 

THE APPLICATION OF J. D. HANCOCK, JR. 
FOR AN ORDER REQUIRING RATABLE TAKE 
OR PRORATION OF GAS PRODUCTION IN THE 
WEST KUTZ-PICTURXD CLIFFS GAS PCOL, 
SAN JUAN COUNTY, N£W MEXICO. 

ORDER OF THE COMMISSION FOR REHEARING 

BY THE COMMISSION; 

This cause came oa for consideration upon tae petition o£ 
Stanolind OU and Gas Company for rehearing on Order No. R-566, 
heretofore entered by the Commlsaioa oa December 31, 1954. 

NO V. , cn this 31st day ol January, 1955, the Commission, a 
quorum being present, 

IT IS HEREBY ORDERED* 

That the above-entitled matter be reopened and a rehearing 
be held oa March 17, 1955, at 9 o'clock a .m. on said day at Santa Fe, 
New Mexico, at which titne and place s l l interested, parties may sppe&r. 

IT IS FURTHER ORDERED: 

That matters to b® considered upon rehearing shall be 
l imited to a reconsideration ef tha provisions cf Order R-566 pertain
ing to the establishment of proration uaits and to matters raised by 
petitioner's application for rehearing. 

IT IS FURTHER GRDFRrPf 

That Ordsr R-566 shall remain In f u l l force and effect pending 
the issuance of any further order. 

DONE at Santa Fe, New Mexico, oa the day end year hereinabove 
designated, 

STATE' OF NEW MEXICO 
OILXON3ERVATION COMMISSION 

0^£ -̂9* /^»-. —» 
J(/aK-lj'. t . I ' M . C h & i J r m a n 

F. S. V./• LF.KR, i..at»ber 

I. :6 >• "; • 
£ £ A L 

i r 



BSFugi fuM uIL 6«iSam«*Tl«i Cu-JiLasiofc 
or iiii STATE or ov «uco "p" 

IM THI ijf TiiS HmUNfi 
CALLBS IX THI OIL G0l»S8fATieSi 
cofcfeissiui cr THI mm OF m* 
imam FOR THI PWPUSE or 

CASS ofo 
Order fco. a-5©o-C 

it. THS MATTER UF m Appuc*.m* 
OF JAiSs 0. HAMJuQl & CO., LTD., 
FOR AN <M9m% aafl»ypy»s* MTABUb 
tOCi QF 8*S Is* ThS s%3? jajS-PICTlMH) 
CUTIS POOL, BAM MAU COWTI, MBf 
IBELCO, FOR PBURATION GF OAS 
pstwcnw lti SASS POOL. 

USffiSl i/f THE iM Mti&AMIsQ 

Thl* M M oaa* en r*guLtrly for hearing et 9«00 JUK», sc Msy 19, 1«55, 
et Ssata Fe, iw« Kasleo, on th* petition of St*nolind oil and dee Csssssy for a rs-
hsarlng* 

MOV, on ibis 17th, day ef Aagu*t, 1955, the Ooeadseion, a essrss 
baing prssent, being felly adria*d in the premise*, 

IsW* 
(1) Thst ths CoMBlssien bsrotofors wstsrsd its urder Ms. R-566 and 

»©• &-5S&-A in this ssee prsrldlsg for tbs elTsesttsr sf gas prsdsation, ani 
—tssllshtng pool rslss for ths Vest Kuts-Fistsrss Cliffs Oas Pool. 

(2) That petitioner, SW^slial Oil end Qas Gssssjy, sosght a revive 
of ths erlessss off srsd In Cass Ho* 49®, insofar ss said svisenee pertains ts 
th* els* sf proration salts in ths Meet Kats-Piotsrsd Cliff* Gss Feel* 

(3) Thst by uriar Ho* &-566-B, ths Cisertssim grant** a rsrisari/tg 
oa ths provisions of Order Ho, R-5*6, said rsfassrlsg bstsg liadtsd ts s rannrsl dsrs-
tlsn ef prwrisioRS pertaining ts sstihllelssMit, of srsrstlen suits and ether 
matters raised by petitioner*• assllaatleii for rehsaring* 

(4) Thst ess public oetiss baring bees givsit ss rssjilred by las, ths 
Cewaission has jorlsslstion sf this *sss# sad ths sssjest smttsr eevsrsd by th* 
ordsr for rehearing* 

(5) that ths Co—1—ton v*rl*« reslsssd ths rsssrd, snd sxhibits 
offered* and hcrisg heard ths sigssssts ef sears*!, and being fally adrlasd, 
finds thst its Ordsr ss* S-5o6 is ss&srtsd sy ths svldsns* sffsred sad ths tssti-
a**y snd *xhibit* reoeirsd. 

(6) Thst sssndment of &*1* 6 (8) sf ordsr No* R-Ss©, aa prayed for I s 
petitioner** esplisatien for rehiring, shosid bs d*ni*d. 

(1) Thst Ordsr Ms* a-$e6, ss awarded by Nsn* Pro Tunc order of th* Cos-
*i**ion No* ii-566-A, dst*d Janssry 7, 1955, bs, sad ths ssss n*r*by, is s l l 
rsssset* affirasd* 

(2) That th* rslisf prsysd for by Stenallnd Oil and Oas Csssssy in its 
application for rehearing In Cass No, 696, bs, and ths ssss hsrssy Is , in s l l 
rsspaot* ssrdeft. 
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BOH! «t Santa F*, utm feaxiee, or, tn* day mud jr«ar harsitabor* 
^^B>*^pM*v*>^(l*j 

STATS gT i jat 

F. SUM*, Chairman 

W. B. m m , H*ab*r ani 3*er*t*iy 

i r / 



BEFORE THE OIL CONSERVATION COMMISSION OF 

Vy V 

"G-" 

THE STATE OF NEW MEXICO 

IN THE MATTER OF THE APPLICATION OF 
JAMES Do HANCOCK AND COa, LTDo, FOR 
AN ORDER REQUIRING RATABLE TAKE OF 
GAS IN THE WEST KUTZ-PICTURED CLIFFS 
POOL., SAN JUAN COUNTY, NEW MEXICO, OR 
FOR PRORATION OF GAS PRODUCTION IN 
SAID POOLc 

ORDER OF THE COMMISSION 

BY THE COMMISSIONS 

This case came on for hearing at o'clock a.m.,, on 

a* Santa Fe» New Mexico., before the Oil Con 

servation Commission of New Mexico,, hereinafter referred to as the 

"Commission"« 

NOW, on this day of , 19 5 the Commission 
a quorum being present, having considered the testimony adduced, the 
exhibits received, the statements of interested parties, the o f f i c i a l 
records of the Commission, and other pertinent datas and being f u l l y ad 
vised i n the premises*, 

FINDSg 

(1) That due public notice of the time and place of hearing 
and the purpose thereof having been given as required by law, the 
Commission has j u r i s d i c t i o n of th i s cause and the subject matter 
thereof* 

(2) That the Commission, f o r the purpose of preventing waste 
and f o r the protection of corre la t ive r i gh t s , should issue an order 
to provide f o r a d e f i n i t e method c f a l locat ing gas between prorat ion 
uni ts i n the West Kutz-Pictured C l i f f ' , " ol,» 

IT IS THEREFORE gRlT.T^Ps 

That special pool ; -s applicable to the West Kutz-Pictured 
C l i f f s Gas Pool, be s A. *JL.<- :;um hereby are, promulgated as follows? 

RULE 1 -rJIL^A Irj^JJHI?! 

Ao For the purpose of gas a l loca t ion i n the West Kuts Gas 
Pool, a standard prorat ion un i t sha l l consist of between .315 and 325 
contiguous surface acres substantial ly i n the fcrm of a rectangle., 
which shall be a legal subdivision of the Uo So Public Land Surveys| 
provided.- however, that & gas prorat ion uni t not conforming to the. 



above requirements may be formed a f t e r notice- c-nd hearing by the 
Commission or as outlined i n paragraphs B or C below... Any proration 
un i t containing less that 315 acres or more than 325 acres sha l l be a 
non-standard un i t and i t s allowable sha l l be decreased or increased 
i n accordance wi th the a l loca t ion formula* Any standard prorat ion 
u n i t consisting of between 315 and 325 conti true US S VLT I -9. ce acres shal l 
be considered as containing 320 acres f o r the purpose of gas a l locat ion-

Bo Upon compliance with. Rale 6 below, an operator may, without 
notice and hearing? 

(1) D r i l l and/or produce wells on a standard prorat ion u n i t i n 
conformance with applicable spacing rules f o r the West Kute-Pictured 
C l i f f s Poolj cr 

(2) D r i l l and/'or produce a we'll, on a legal quarter section 
consisting of 158 to 162 acres i n conformance with spacing rules f o r 
the West Kutz-Pictured C l i f f s Pools or 

(3) Produce a l l wells exis t ing as of the date of t h i s order on 
a standard prorat ion u n i t j or 

(U) Produce a l l wells ex i s t ing as of the date of t h i s order 
on less than a standard proration u n i t , provided there i s i n s u f f i c i e n t 
acreage available to be a t t r ibuted to the we l l or wells to form a standard 
prorat ion unit^ 

PROVIDED« HOWEVER, that i n each of the four cases mentioned 
above,, the allowable fo r each w e l l sha l l be decreased proportionately 
i n accordance with the a l loca t ion formula applicable to t h i s poolo 

Co The Secretary of the Commission sha l l have authori ty to 
grant an exception to paragraph A without notice and hearing where 
appl icat ion has been f i l e d i n due form and where the fol lowing fac ts 
ex i s t and the fo l lowing provisions are complied withs 

(1) The non-standard un i t consists of less acreage than a 
standard prorat ion unito 

(2) The acreage assigned to the non-standard u n i t l i e s 
wholly w i t h i n a legal quarter section and contains a we l l capable 
of producing gas intio a gas transportation f a c i l i t y on the date of 
t h i s ordero 

(3) The operator receives written consent i n the form of 
waivers from a l l operators in the adjoining proration units. 

R0TE_2 

At least 30 days prior tc the beginning of each gas proration 
periodo the Commission shall hold a. hearing after due notice has been 
given. The Commission shall cause to. be submitted by each gas purchaser 
i t s "Preliminary Nominations" of the amount of gas which each i n good 
fai t h actually desires to purchase within the ensuing proration period, 
by months, from the West Kutz-Pictured Clif f s Gas Pool. The Commission 
shall consider the "Preliminary Nominations" of purchasers;, actual pro
duction. o-1 -such other factors as inay be deemed applicable i n determining 
the SJHOUT.' i gas that may be produced without waste within the ensuing 
proration :,erî d» ^Preliminary Molina'ci.cn-?8- shall be submitted on a form 
prescribed by the Corcmissu.r.., 

- 2 -



RULE 3 

Each monthf the Coram r> si on shall cause to be submitted by each 
gas purchaser i t s "Supplemental Nominations" of the amount of gas which 
each i n good faith actually desires to purchase within the ensuing 
proration month from the West Kutz Gas Pool. The CcmmissLon shall hold 
a public hearing between the 15'th and 20th days of each month to determine 
the reasonable market demand for gas for the ensuing proration month, 
and shall issue a proration schedule setting out the amount of gas which 
each well may produce during tho ensuing proration month. Included i n 
the monthly proration schedule jiha.ll be a tabulation of allowable and 
production for the second preceding month together with an adjusted allow
able computation for the second preceding month. Said adjusted allowable 
shall be computed by comparing the actual allowable assigned wxth the 
actual production. I n the event the allowable assigned is greater than 
the actual production., the allowables assigned the top allowable units 
shall be reduced proportionately, and i n the event the allowable assigned 
i s less than the production, then the allowables assigned the top allowable 
units shall be increased proportionately. "Supplemental Nominations" 
shall be submitted on a form prescribed by the Commission. 

The Commission shail include i n the proration schedule the 
gas wells i n the West Kutz Gas Pool delivering to a gas transportation 
f a c i l i t y or lease gathering system, and shall include i n the proration 
schedule of this gas pool any well which i t finds is being unreasonably 
discriminated against through denial of access to a gas transportation 
f a c i l i t y , which i s reasonably capable of handling the type of gas 
produced by such well. The to t a l allowable tc be allocated to the pool 
each month shall be equal to the sum of the supplemental nominations 
together with any adjustment which the Commission deems advisable. 

Marginal wells are defined as wells not capable of producing 
i n excess of 100 MCF per day. I n calculating the capacity of a well 
to produce, the average shut i n pressure of a l l of the wells i n the 
pool, as determined by the preceding year's deliverability test, 
shall be divided by two, and each well's a b i l i t y to produce against 
such pressure shall establish i t s capacity to produce. A l l wells 
capable of producing i n excess of 100 MCF per day shall receive an 
allowable of at least 100 Mr"? per day. 

The allocation to a pool remaining after subtracting the capa
city of marginal wells and assigned minimum allowables shall be divided 
and allocated ratably among the non-marginal units in the pool on the 
following basis; 

A. Seventy-five (75) per cent of such remaining allowable 
shall be d ;ded and allocated ratably among the non-marginal wells 
i n the proportion that the product of the deliverability and acreage 
assigned each well for proration purposes bears to the summation of 
the products of these factors for - I I such non-marginal wells i n the 
pool. 

B. Twenty-five (25) per cent of such remaining allowable 
shall be divided and allocated ratably among the non-marginal wells 
i n the proportion that the acreage assigned each such well for proration 
purposes bears to the summation of acreage assigned a l l such non-marginal 
wells i n the f i e l d . 

- 3 -



RULE h 

Underp ro due td. on; The dates "sOO a.m., January 1, and 7tOQ fum»| 
July 1, shall be known as balancing dates, and the periods of time bounded 
by these dates shall be known as gas proration periods* The amount of 
ourrent gas allowable remaining unproduced at the end of each proration 
period shall be carried forward to and may be produced during the next 
sucoeeding proration period i n addition to the normal gas allowable for 
such succeeding period; but whatever amount thereof is not made up within 
the f i r s t succeeding proration period shall be cancelled. I f at the end 
of the f i r s t succeeding proration period, a greater amount of allowable 
remains unproduced than was carried forward as underproduction, the amount 
carried forward to the second succeeding period shall be the total under
production less the amount carried forward to the f i r s t succeeding period. 

I f i t appears that such continued underproduction has resulted 
from inability of the well to produce i t s allowable, i t may be classified 
as a marginal well and i t s allowable reduced to the well's ability to 
produce. 

RULE 5 

Overproductions A well which has produced a greater amount of 
gas than was allowed during a given proration period shall have i'ts 
allowable for the f i r s t succeeding proration period reduced by the 
amount of such overproduction and such overproduction shall be made up 
within the f i r s t succeeding proration period. I f , at the end of the 
f i r s t succeeding proration period, the well is s t i l l overproduced, i t 
shall be shut in and i t s current monthly allowable charged against said 
overproduction until the well is in balance. I f , at any time^ a well is 
overproduced an amount equaling six times i t s current monthly allowable, 
i t shall be shut in until i t is in balance. 

The Commission may allow overproduction to be made up at a 
lesser rate than would be the case i f the well were completely shut 
in upon a showing at public hearing after due notice that complete 
shut in of the well would result in material damage to the well. 

RULE 6 

No gas well shall be given an allowable until Form C-10U and 
Form C-110 have been filed together with a plat showing acreage a t t r i 
buted to said well and the locations of a l l wells on the lease. 

RULE 7 

Allowables to newly completed gas wells shall commence on the 
date of connection to a gas transportation facility, as determined from 
an affidavit durnished to the Commiss"cn by the purchaser, or the date 
of f i l i n g of Form C-10U and Form C-DO •..•nd the plat described above, 
whichever date is the later. 

RULE 8 

The monthl;/ gas production from each gas well shall be metered 
separately and the âj> Reduction therefrom shall be submitted to the 
Commission on Form C-115 so as to reach the Commission on or before the 
twentieth day of the month next succeeding the month in which the gas was 
produced. The operator shall show on such report what disposition has 
been made of the gas produced. The f u l l production of gas from each well 
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shall be charged against the well 1 s allowable regardless of what, disposi
tion has been made of *the gasi provided, however, that ga;; used on the 
lease for ewns'csiption^ln lease houses, treater-s, combustion engines and 
other similar lease equipment shall not be charged against the well 's 
allowable. 

RULE 9 

The term "gas purchaser" as used i n these rules, shall mean any 
"taker" of gas either at the wellhead or at any point on the lease where 
connection i s made for gas transportation or ut i l i z a t i o n . I t shall be 
the responsibility of said "taker" to submit a nomination. 

DONE at Santa Fe, New Mexico v on the day and yei\r hereinabove 
designated. 

STATE OF NEW MEXICO 
OIL CONSERVATION COMMISSION 

EDWIN L. MECHEM, Chairman 

Eo So WALKER, Member 

Wo Bo MACEI, Member and Secretary 



STATE OP NEW MEXICO COUNTY OP SAN JUAN IN THE DISTRICT COURT 

STANOLIND OIL AND OAS COMPANY, 
Plaintiff, 

ve. NO. 4909 

NEW MEXICO OIL CONSERVATION 
COMMISSION, et aa, 

Defendants. 

ACCEPTANCE OP SERVICE 

The undersigned hereby accepts service of a true and 

correct copy of the complaint, summons and Notice Issued ln the 

above entitled cause, the same as though the same had been served 

upon i t personally, as required by law. 
IT*** 

DATED at Santa Pe, New Mexico, this JO day of September, 
1955. 

NSW MEXICO OIL CONSERVATION 
COMMISSION, 

By: 



STATE OF SEW MEXICO COUMTY OF SAM JUAN IH THS DISTRICT COURT 

STANOLIND OIL AMD QAS GO^ASY 

P la in t i f f , 

So. 1,909 

HEW MEXICO OIL CONSERVATIOI 
COMMISSION, et a l . , 

Defendants. 

SMTRY OF APPEARANCE AND 

JS aoTioss 

Cotnes now the Sew Mexico Western Oi l and Gss Coarp&ny, a cor

poration, naraed as a defendant in the caption to the complaint 

In the above entitled cause, and by I t s attorney, hereby enters 

i t s appearance in said cause and. joins with the movants in that 

certain motion to dismiss or in the alternative, alternative 

motions to str ike, or in the alternative, raotion for more def i 

nite state re» at f i l e d hare, in on th© 10th day of October, 1955, 

CERTIFICATE 

I cert i fy that a true copy of the foregoing Instrument was 

mailed to a l l opposing counsel of record this 13th day of 

October, 195$. 

Attorney for New ilejcioo Western 
Oil and 'Jt&a Corapaay, a corporation 
Skk ^ast San Francisco Street 
Santa Fe, Hew i4exico 



i STATE OP SEW HfcXICC COUNTY OF SAN OUAK IN t m DISTRICT COURT 

STASOLIHD OIL AND GAS COMPANY, 

P la int i f f , 

v a . So. i+909 

MErf *«XICQ OIL COHSERViiTlOS 
COMMISSION, et a l . , 

Defendants. 

MOTION TO DISMISS OR IH THE ALTERNATIVE, 
ALTERNATIVE HOTIOKS TO STRIKE, OR IR THE 

ALTER NATIVE, iPt lOl FOR MORE D^PIHITl STABSMUtT 

I . 

Coae now tha defendants was tarn Deve lopisent Company, a 

corporation, and Frontlor Refining Ooapany, a corporation, by 

their attorney, and respectfully show the Court thst the petition 

herein f a i l s to state a claim upon which re l i e f can be granted. 

WHEHBFOR1, said defendants prey the Court for i t s order 

dismissing the petition herein, and for their costs. 

I I . 

&s an alternative to the foregoing motion to disitlss, said 

defendants, by their attorney, move the Court to strike plain

t i f f ' s petition in I t s entirety, and require p la int i f f to replead, 
i 

for the following reasons? 

1. That said petition contains a large portion of matter 
j 

which is redundant, immaterial and impertinentf and to whioh said 

petition defendants herein cannot reasonably freas a responsive 

answer without extreme difficulty. 

2. That said petition dees not ooaply with the requireneat* 

of Hula 8 (a) (2) of the Rules of Civil Procedure for the Dlstriot 

Courts of New Mexico, Section 65-3-22, New «xioo Statutes, 1953, 

Annotated, or with Rule 10 (b), Rules of Civil Procedure for the 

District Courts of Sew Mexico. 
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I I I . 

AS an alternative to too foregoing aetion to dismiss and the 

foregoing motion to strike plaintiff's petition in its entirety, 

aaid defendants, by their attorney, move the Court to strike the 

following portions of plaintiff's petition for the reasons stated: 

1. That portion of the introductory, unnumbered, paragraph 

of said petition reading "George J . Darneille* for the reason that 

said name is not contained in the caption of the petition aa re

quired by Rule 10 (a) of the Rules of Civi l Procedure for tbe 

District Courts of Sew rtsxloo. 

2. That portion of Paragraph I of said petition which readst 

"Petitioners have property affected by the decision located 
in San Juan Couaty, and have heretofore tiaely f i led its 
Application for Rehearing ia connection with the natters 
hereinafter set forth, and this Petition is tlowly f i led 
after entry of order disposing of Application of Petitioner, 
Stanolind Oil aad aaa Company, for rehearing, with which 
disposition this Petitioner Is dissatisfied." 

for the reason that said portion of Paragraph I Is redundant, im

material, pleads the evidence, and presents allegations so general 

in nature that defendants are not informed of the grounds on which 

plaintiff compl a las of tbe order. 

3. That portion of Paragraph XI of said petition which 

reads: 

"attached hereto as Exhibit M A H and incorporated herein by 
reference is the petition dated ,4ay 3» 1954* filed by J.D. 
Hancock, J r . At said hearing on July 14, 195H» reference 
was made to earlier hearings relating to the proper spacing 
of wells in the West Kuta-Pictured Cl i f fs Pool aad the 
transcript, including the testimony and exhibits relating 
to such hearings, were offered aad accepted ia evidence by 
the C©{amission. These earlier hearings are denominated as 
Casesfes. 237 and 377, before the Oil Conservation Coerais-
slen of the Sate of Sew Mexico I said hearings being held 
prior to application by J . D. Maaeoek, J r . , for ratable 
take or in the alternative, proration j aad at a tlas when 
no petition nor ether proceeding was pending before the 
Commission with reference to or concerning the restriction 
of production frea Individual wells in the West Kuts-
Plctured Cli f fs Pool In accordance with the authority to 
prorate gas under the laws of Mew Hexieo." 

for the reason that said portion of Paragraph I I is iaoaterlsl, 

and impertinent, and is a pleading of the evidence. 
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4. mat portion of Paragraph IV of aaid petition which 

reads) 

"Stanolind Oil and Gas Coapany being the Operator of nassr-
ous wells In the West t»ts-Flstured Cliffs Pool, San Juan 
County, Hew Mexico, owning sn interest ia said wells, and 
thus being af fee ted by the order of the Cotamissioa as afore
said, tlaely filed its application for rehearing ia accord
ance with the provisions ef Paragraph (a) of Title 65-3-2* 
of the Sew exieo Statutes Annotated, 1953 Edition, setting 
forth therein the respects In whieh said order ls believed 
to be erroneous." 

and thst portion of Paragraph IV of said petition whieh reads; 

"By Order attached hereto as Ixhibit and made 
a part hereof for a l l purposes, the Oil Conservation Coa* 
mission of Sew Mexico entered its Order reopening and set
ting a rehearing to be held oa March 1?, 1955* at Santa Pe, 
Mew i-'tfxico. Said Order limited consideration to the pro
visions of Order R-566 as aasnded pertaining and relating 
to the establishment of proration units and the other set
ters raised by Petitioner's Stanolind Oil and Oas Coapany, 
application for rehearing,H 

for the reason that said portions of Paragraph IV are iassaterial, 

redundant, srguasntative, and pleads the evidence. 

5. All of Paragraph V of said petition, or in the alterna

tive, that portion of Paragraph v of said petition whioh readst 

a. In line 6 of said paragraph, the word! "contiguous"} 

b. beginning at line 11 of said paragraph, the wordsi 

"The questions raised by the Application for He-
hearing were confined te the else of the proration 
unit under authority of the laws of the state ef 
New Maxioo relating thereto, and failure ef the 
Commission to grant administrative exceptions. 
Attached hereto as Exhibit *0* and ssade a part 
hereof for a l l purposes, is a copy of a proposed 
order of the Cemlssiea submitted by Petitioner, 
Stanolind Oil and Oas Ceaajany, te the Coaoelssion 
with a request for its adoption, during the course 
of the hearing dated July 14, 1954. Its adoption 
was urged again during ths rehearing."j 

c. beginning at line 20 of said paragraph, the wordst 

"baaed on the physical facts then and now existing"; 

d* beginning at line 2? of said paragraph, the words: 

"contrary to the standards established by the legis
lature for the Commission as contained in said laws) 
does net meet the requirements of the New Mexico 
statutes"; 

for the reason that said paragraph, as a whole, and said portions 
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of said Paragraph IV, aad asoh of them, are redundant, lsssaterial, 

Irapertinant, are a pleading of the evidence, and are argujaonta-

tive. 

6. All of that portion of Paragraph VI of said petition 

beginning with the wordsi "and the phyafcal facts existing**, on 

line 3, to the end cf said paragraph, for the reason that said 

portion of Paragraph VI Is iaaaterial, Impertinent and argunsnta-

tive, and pleads the evidence 

7. Al l of faragraph V I I , for the reason that said Paragraph 

¥11 ls lasaaterlal, iiepertinsnt, argumentative and redundant* 

8. Exhibits "A", "1* and HGH attached to said petition, and 

made a part thereof by reference, for the reason that said ex

hibits are Iiaaafcerial and impertinent* 

n. 
As an alternative to the foregoing motion to dismiss and the j 

foregoing action to strike plaintiff's petition In its entirety, j 

and the foregoing notion to strike portions ef plaintiff's petl- j 

tion, said defendants, by their attorney, and with reference to | 

the specific matters contained in the next preceding action to 

strike, move the Court to order and direct plaintiff to f i l e a ! 

more definite statement, for the reason that the petition, read 

as a whole, is so vague and ambiguous that I t does not apprise 

defendants of the precise grounds of plaintiff's petition, and 

defendants cannot reasonably be required to frame a responsive 

pleading thereto. 

Defendants pray thst such order require plaintiff toi 

1. 3tat® briefly th© nature of the proceedings before the 

Oil Conservation Comission of New Mexico. 

2. State precisely the grounds upon which they rely to show 

the Invalidity of oi l Conservation Commission of ifew iiexico order 

or orders. 

3. State precisely wherein they contend the Oil Conservation 

Coarai salon of New iexieo erred in entering its said order or 

orders. 



l f 9 Stats specifically tlaa rsatters raited in plaintiff »• 

petition for review, Sxnihit n H n , ia respect to whieh l t ie 

clalaed the Oil Conservation Coawissloa of Hew Healea erred, aad 

the grouads of such error, i f any. 

54i Sa«t San Francisco atr^et 
Santa Fe* He*,? mnAz** 

a/ Jason _w > t Ke Vlahj n 
Attorney for iJefead&nta 
Western Bevelopasnt Company, a 
corporetlon, and 
Frontier Refining Company, a 
corporation 

CERTIFICATE 

I certify that true copies of the foregoing notlona were 

i 

1x55. 

mailed to epposlag counsel of record this day of 



STATS OF NSW MEXICO ) 
IK THS DISTRICT COURT 

COUNT! OF SAN JUAN ) 

Stanolind Oil and Ga* Coapany, 

Plaintiffs, 

vs. Ko. 4909 

Oil Conservation Commission, et a l . 

Defendants. 

For the convenience of the attorneys, in order 

that the motions and case may be heard at Santa Fe, 

and in order to save expense in the Court fund, the 

undersigned hereby recuses himself from further par

ticipation in the above-entitled cause. 



IN THE DISTRICT COURT GF THE FIRST JUDICIAL DISTRICT, IN AND 

FCR SAN JUAN COUNTY, NS w MEXICO 

STANOLIND OIL AND GAS CCfcPANY 

V** No. 4*89 

NL W k EXICO OIL CONSERVATION 
COMMISSION, et al. 

ACTION TO DBk'ISS, MOTIONS IN TH£ 
ALTERNATIVE TO STRIKE, i* CTION IN 
THE' ALTERNATIVE FOR A KSORff DEFINITE 
STATEMENT. 

L 

Conies now Ike New iv exico Oil Conservation Comii ission, 

by its attorney, Wiliard F . Kitts, Santa F e , New te exico and moves the Court 

for an order dismissing the etition heretofore filed ia this cause, and as 

grounds for 8-aid a otion would show the Court that the (" etition fails to state 

a clairr upon which relief can he granted. 

II. 

As mn alternative to the foregoing motion to dismiss, the 

said defendant, by its attorney, moves the Court to strike the Petition in its 

entirety, and as grounds for said motion, would show the Court: 

(1) That most or much of the n. after contained in the 

said Petition is redundant, immaterial, and in pertinent, 

and is so draws that this defendant could not and cannot 

answer said Petition without extrene difficulty. 

(Z) That said petition fails to comply with the require

ments and provision* of bee. 65-3»22 N&iSA, 1953 

Cong, and Roles li (a) I aad 16 (b) ef the Mew Mexico 

Kales of Civil Procedure. 



m. 

As an alternative to the motions heretofore set forth, this defendant 

troves the Court to strike tae following portions of the Petition for the reasons 

hereinafter stated: 

i . The words George J . Darneille" contained in the 

first and unnumbered paragraph on the first page 

of the petition, for the reason that the name of said 

party is not contained in the caption of the Petition, 

in violation of Role 10 (b). New Mexico Rules of Civil 

Procedure. 

I , That portion of Paragraph II of the Petition which reads 

as follows: 

'At aaid hearing on July 14, 1954, reference was 
t. ade to earlier hearings relating to the proper 
spacing of wells in the West Kuta-Pictured Cliffs 
Pool and the transcript, including the testimony 
and exhibits relating to such hearings, were offered 
and accepted ia evidence by the Commission. These 
earlier hearings are denominated as Cases Nos. 237 
and 377, before the Oil Conservation Commission of 
the State of New Mexico; said hearings being held 
prior to application by J . D. Hancock, Jr . for ratable 
take or in the alternative, proration; and at a time 
when ao petition nor other proceeding was pending 
before the Commission with reference to or concern
ing the restriction of production from individual wells 
in the West Kuta-Pictured Cliffs Pool in accordance 
with the authority to prorate gas under the laws of 
New Mexico 

for the reason that said portion of Paragraph II is 

iix material, impertinent, argumentative and con

stitutes a pleading of the evidence. 
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3. That portion of Paragraph IV* of the Petition which 

reads as follows: 

Stanolind Oil and Gas Cou.paay being the 
Operator ef aua erous wells in the est Kutsc-
Pictured Cliffs Pool, San Juan County, New 
Mexico, owning an interest in said wells, aad 
thus being affected by the order of the Com-
u isaion aa aforesaid, timely filed its application 
for rehearing in accordance with the provisions 
of Paragraph (a) of Title 65-3< -t. of the New i exico 
Statutes Annotated, 19S3 Edition, setting forth 
therein the respects in which said order is believed 
to be erroneous, ! 

and that further portion of Paragraph IV which reads as follows: 

By Order R-S&6-B, attached hereto as Exhibit 
£", and n ade a part hereof for all purposes, the 

Oil Conservation Com mission of New Mexico entered 
its Order reopening and setting a rehearing to be held 
on iv arch 17, 1955, at Santa F e , New Mexico. Said 
order limited consideration to the provisions of Order 

a a amended pertaining and relating to the establish-
a ent of proration units and the other matters raised by 
Petitioner's Stanolind Oil and Gas Company, application 
for rehearing.'" 

for the reason that these portions of Paragraph IV are immaterial, 

redundant, argumentative, and constitute a pleading of tee evidence. 

4. All of Paragraph V of the Petition, or, in the alternative, 

those portions of Paragraph V as follows: 

a. The first 19 lines of the paragraph, except the 

last word in line 19. This ', 

b. The words based on the physical facts then and 

now existing , contained in Line 20 and 21 of the 

said paragraph. 

c. Beginning en lift* ZI of said paragraph, the words: 

contrary to the standards established by the 
Legislature for the Cotr.tr.iasion as contained 
in said laws; does not meet the requirements 
of the New & exico Statutes. " 

for the reason that the paragraph, as a whole, and the particular 

portions thereof quoted above, are ir,material, in pertinent, 

redundant, argumentative and constitute a pleading of the 

evidence. 
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5. All of that portion of Paragraph VI of toe Petition 

beginning with the words and the physical facts 

existing , oa line 3, and continuing to the end of said 

paragraph, for the reason that said portion of the para

graph is immaterial, impertinent, argumentative, and 

constitutes a pleading of the evidence, 

6. All of Paragraph VII, for the reason that said paragraph 

is immaterial, impertinent, argumentative, and redundant. 

7. Exhibits fT" aad n G , which are attached to the Petition, 

for the reason that said exhibits are immaterial and 

t m pertinent. 

IV. 

Aa ar. alternative to the foregoing motions, set forth in Paragraphs 

I , H, and III, supra, of this pleading, this defendant, with, reference to 

those portions of the Petition referred to in the foregoing motion to strike 

portions of the Petition, n eves the Court to order and direct plaintiff and 

petitioner to file a more definite statement, and as grounds therefor, states 

to the Court that said Petition, as a whole, is so vague and an.biguous as to 

fail to apprise this defendant of tbe precise grounds for tee Petition, thus 

preventing and precluding thia defendant from framing an answer thereto 

This defendant prays that such order require plaintiff to: 

1. State briefly the nature of the proceedings before 

the Com mission, in compliance with Sec. 65-3-2^ 

(b), Ni, SA, 1953 Corr p. 

Z. State precisely and plainly the grounds of invalidity 

of the order or orders of this defendant upon which 

they rely, in conupliaace with Rule 8 a (2) and Rule 16 (b) 

of the New Mexico Rules of Civil Procedure. 
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3. Stat* specifically the scatters raised in plaintiff's 

Petition for review. Exhibit "D", in respect to which 

it is claimed this defendant erred, and the basis for 

urging said claimed errors, if any. 

WILLAJUD F . KITTS 
116 l a s t Palace Avenue 
Santa F e , New Mexico 

Attorney for the Defendant 
New exico Oil Conservation 
Commission 

C E R T I F I C A T E 

I certify that true copies of the foregoing motions were mailed 
to Seth and Montgomery, Attorneys at Law, Santa F e , attorneys of record 
for plaintiff, on this i~h day of October, 1955. 

WILLARD F . KITTS 



STATE OF NEW MEXICO COUNTY OF SAN JUAN IN THE DISTRICT COURT 

STANOLIND OIL AND GAS COMPANY, 

Plaintiff, 

vs. No. 4909 

NSW MEXICO OIL CONSERVATION 
COMMISSION, ot al., 

Defendants. 

ORDER 

This matter having come on for hearing upon the Motions 

to Dismiss, To Strike and for a More Definite Statement all dir

ected to the Petition for Review and filed by the New Mexico Oil 

Conservation Commission, Western Development Company, Frontier 

Refining Company and New Mexico Western Oil and Gas Company; the 

parties having ajjeared by their attorneys, and the Court having 

considered the Motions and argument of counsel, 

IT IS ORDERED AND DECREED that a l l the motions be de

nied and that the moving parties shall have thirty days in which 

to answer the Petition for Review. 



STATE OF NEW MEXICO COUNTY OF SAN JUAN 

IN THE DISTRICT COURT 

STANOLIND OIL AND GAS COMPANY 

Plaintiff, 

v*. No. 4969 

NEW MEXICO OIL CONSERVATION 
COMMISSION, et a l . , 

Defendants, 

ENTRY OF APPEARANCE 

Come now John W. Guriey. attorney at law, aad hereby eater his 

appearance herein as attorney for the New Mexico Oil Conservation Coxrotr.is 

sion. 

JOHN W. GURLEY 

Saata Fe , New Mexico 

C E R T I F I C A T E 

I certify that a true copy of the foregoing Entry of Appearance has 

been personally served on all counsel of record this 17th day of July, 1956* 



IN THi Ol&TAICT COURT OF TOff FIRST JUDICIAL DISTRICT, IN *M> 

FOR SAN JUAN C UNTT^NlW E E X I C C 

&TANCLINU OIL AKD OAS COMPANY 

vs. 

NiW MEXICO OIL CONSERVATION 
Cviv .«,S5feIi. N, et ai, 

MOTION TO DISMISS, AMOTIONS IN T H i 
ALTERNATIVE To STRIKE, MOTION IN 
THE ALTERNATIVE FOR A *v ORE DEFINITE 
S T A T I C ENT. 

I. 

Con-sea now tee New Mexico CU Conservation Cost isoisei©*, 

by its attorney, V* iUard F . iiitts, Santa Fe , Nf-« iv exico aad .. ove* tae Court 

for aa order dienr.iseiug tae ettti©*. heretofore filed ie this cause, aed a* 

grounds for a&id u otioc would show tne CQUT* thst tae Petition fails to state 

a cUu» upon which relief can be granted, 

t l . 

As an alternative to mm foregoing nation to diar ies, the 

said defendant, hy its attorney, s-ueve* the Court to striae tbe Petition in tte 

entirety, and aa grounds for eaid motion, would anew the Court: 

Cl) Toat caeet or • -.uch of tbe alter contained in the 

said Petition ia redundant, immaterial, and iuperttoeat, 

and is ee drawn that thia defendant could not and cannot 

answer eaid etittos without extrea e difficulty. 

(I) font eaid petition fails te comply with the require-

f.eats and provisions of &ec. NtSA, HS> 

Oo<?f>« and Rules t» (a) & ar.d 10 (b) of the New exico 

rules of Cir it rocedure. 

No. 4*09 



As an alternative to tm motions heretofore «et forth, this defend*** 

ove* the Court te strike the follows $ portion* of the Petition for the reasons 

hereinafter stated: 

i . The words George J , .c-arneille" contained in tae 

first and aaanmnered paragraph on tbe first page 

ef the Petition, lor the reason that the nan e of aaid 

t arty is not contained in the caption of the Petition* 

m violation of Role 10 (a), Wew A exico ivaies of Civil 

Procedure. 

Thai portion of Paragraph i l of the Petition which rends 

as follows: 

'•At aaid hearing on Inly 14, 19&4, reference was 
i> ade to earlier hearings relating to the proper 
•pacing ef veils in the west Kutn-Pietured Cliffs 
Peei «nd the traneeript, inciuding the testirt ony 
and exhibits relating to sucb bearings, were offered 
and accepted in evidence by tbe Cou mission. These 
earlier hearing a are denominated aa Cases Nos. ••: S ? 
and 3?7» before the Cil Conaervatiob <CO«JK iasion of 
tbe state ef New Mexico, eaid hearings being held 
prior to application by J . C Hancock, Jr. for ratable 
take or in tae alternative, proration; and at a tin e 
when no petition nor other proceeding was pending 
before tee ContniseiOfc with reference to or concern
ing tae restriction of production fro- individual weLU 
in the West Kuta-Pictured Cliffs Poet in aeeerdance 
wife toe authority to prorate gas under tne laws of 
New Mexico 

for the reason that eaid portion of r aregreph it ia 

immaterial* tu pertinent, argun e&tative and eon-

«titutes a pleading of the evidence,, 



t 

S. Thai portion a* ̂ aragra^h iV of tbe Petition watch 

read* at follow*. 

Staaolind Oil and Oaa Company aeing the 
uperator of own erne* walla to the • cat Kutx-
fictured Cliff* Pool, Saa Joan County, New 
>; exico, owning an interest in aaid well a, and 
time being affected ey tbe order of tne Cor? -
;« iaeion aa aforesaid, timely filed its application 
for rehearing in accordance with the provision* 
of Paragraph (a) of Title he- l - i i at the New E esieo 
Statute* /naatated, 195S Edition, setting forte 
thereto tbe respect* in which said order is believed 
te be erroneous. 

and that further portion of Paragraph IV which reads as foils** 

By Order H-SU.-fl. attached hereto aa Exhibit 
£ a n d nede a part hereof for all purpose*, fee 

OU Conservation Ceo^rieetea of ftew E eaten entered 
its crder reopening aad setting a rehearing to he held 
on v arch 17, l?5&, at Santa Jfe, New Elexico. Said 
order Utr ited consideration to tbe ^reviaion« of wrder 
*-3oi *• ar ended pertaining and relating to the establish* 

of proration unite and the other matters raised by 
Petitioner'a Stanolind CU and Com pany, application 
for rehearing. * 

for the reason that these portion of Paragraph IV are t« ; tnat*riai6 

redundant, argumentative, and constitute a pleading of the evidence. 

4. All of Paragraph V of the Petition, ©r, in the alternative, 

those portions of i*eragrnpfc V aa follow*: 

a. The first 1? lines of the paragraph, except the 

laat word in line l^i Thir . 

E. The words hated on the physical fact* then aad 

sow existing , contained m Line 20 and 21 of the 

•aid paragraph. 

c. Beginning on line 11 «f aaid paragraph, the word*; 

contrary to the standards established hy the 
Legislature for the Cen-.-r ieaion a* contained 
in said law*, doe* not a*et the retirements 
of the New Mexico {statute*. * 

for th* reasor* tUat the paragraph, ea a whole, and the particular 

portions thereof quoted above, are immaterial, i pertinent, 

r*duneEbt, arguwseatattve and constitute a pleading of the 

evidence. 
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5. fi ll of that portion of Paragraph VI of tbe etition 

beginning with tne word* end tbe physical facte 

existing , on line 3, end continuing to tbe end ef said 

paragraph, for the ren*on tent *aid portion of the para

graph is immaterial, impertinent, arguu entetive, and 

constitutes a pleading of tbe evidence, 

6. AU of Paragraph VU, for tbe reason that said paragraph 

is material, impertinent, argumentative, and redundant. 

?. Exhibits V and "C , which are attached to the Petition, 

for th* reason that eaid exhibit* are immaterial aad 

u. pertinent. 

IV, 

A* an alternative to the foregoieg a otiona, set forth in Paragraph* 

i , U, and Ui, supra, of this pleading, thi* defendant, with reference to 

those portion* of the Eetttion referred to ia the foregoing n otion to strike 

portion* of the F etition, move* ts* Court to order and direct plaintiff and 

petitioner to file a u<ore definite states eat, and as ground* therefor, states 

to the Court that said Petition, as a whole, is so vague and ambiguous a* to 

fail te apprt** thi* defendant of tee precise ground* for the Petition, thus 

preventing and precluding thi* •Urfendant froa; framing an anewer thereto 

Thi* defendant pray* that «uch order require plaintiff to: 

1. State briefly th* nature of the proceedings before 

th* Convnission, in compliance with ape. frS-3-.U 

<bj. NESA, l?$3 Cegp» 

State precisely and plainly the ground* of invalidity 

of tee order or order* of thi* defendant upon which 

they rely, in eo« pliaue* with itqi* h a {%) and Hale 18 (b) 

of tee New Mexico Eule* ef Civil Procedure. 



-s-

3. £tat* specifically the sectors raised in plaintiff's 

Petition for review. Exhibit "D", in respect te which 

it is claimed this defendant erred, and the basis for 

urging said claimed errors, if any. 

wvLiJkm r. KITTS 
Uh East Palace Avenue 
Santa Fe, New Mexico 

Attorney for the Defendant 
New E exico Oil Conservation 
Con... ission 

CERTIFICATE 

1 certify teat true copies of the foregoing motions were aiailed 
to Seth and ;v ootgou ery, Attorneys at Law, Saata Fe , attorneys of record 
for plaictiff, oa this day of October, 1955. 

wIEEA&P F . KITTS 



STATE OP NEW MEXICO COUNTY OF SAN JUAN 

IU THE DISTRICT COURT 

STANOLIND OIL AND GAS COMPANY, 

P l a i n t i f f , 

vs. No. 4909 

NEV MEXICO OIL CONSERVATION 
COMMISSION, et a l . , 

Defendants. 

O R D E R 

Upon ora l s t ipulat ion of counsel, and good cause therefor 

appearing, 

I t I s hereby ORDERED that the time for f i l i n g an answer 

herein i s extended to August Z l ? 1956* 

s/ Oav-W lo. t++**+^L 



STATE OF NEW MEXICO COUNTY OF SAN JUAN IN THE DISTRICT COURT 

STANOLIND OIL AND GAS COMPANY 

Plaintiff, 

vs. No. 4909 

NEW MEXICO OIL CONSERVATION 
COMMISSION, et a l , 

Defendants. 

MOTION TO DISMISS 

Comes now the plaintiff herein , Stanolind Oil and Gas 

Coapany, now known as Pan American Petroleum Corporation, and 

states that tha sas reservoir concerned in this action has been 

the subjecc of further study by the plaintiff and others. I t is 

expected that che results of interference tests taken in various 

gas fields in San Juan County and Rio Arriba County will be pre

sented to the New Mexico Oil Conservation Commission this Fall. 

It is also expected that the San Juan Basin Gas Allowable Com

mittee Report will be presented at the same time. With this 

availability of additional data in view plaintiff has filed an 

application with the Oil Conservation Commission for a hearing to 

be held in October to consider optional 320 acre proration units 

and allowables for the West Kutz Pictured Cliffs Oas Pool. 

Since a l l of the above macters relate to the issues which 

are the subject of this appeal Petitioner respectfully requests 

and moves the Court to dismiss this appeal. 

SETH AND MONTGOMERY 

By 
Attorneys for Plaintiff 



S T A T E O F NEW M E X I C O 

IN T H E D I S T R I C T COURT 

STANOLIND O I L AND GAS COMPANY 

Plaintiff, 

vs. 

NEW M E X I C O O I L CONSERVATION 
COMMISSION, et a l . , 

Defendants. 

E N T R Y O F A P P E A R A N C E 

Come now John W. Gurley, attorney at law, and hereby enter his 

appearance herein as attorney for the New Mexico Oil Conservation Commis

sion. 

COUNTY O F SAN JUAN 

No. 4909 

JOHN W. G U R L E Y 

C E R T I F I C A T E 

I certify that a true copy of the foregoing Entry of Appearance has 

been personally served on al l counsel of record this l?th day of July, 1956. 



March k, 1958 

8PUDDIBG BlgSS ARD LQCATIOBS Of SHELL WnLLS 

(AU in gaa Juam County, Sew Mexico.) 

Well Mo. Ih - sw£sw£, Section 17, Township 25 Hortfc, Range 11 West 
Spudded: July 31, 1957 

Well So. 23 - 8&£6W£, Section 17, Township 25 Berth, usage 11 Stoat 
Spudded: February 25, 1957 

Well Ho. 3% - S¥gg££, Section 17, Township 25 Hearth, Range 11 West 
Spudded: June 2, 1957 

Well 80. * - KS£«w£, Section 20, Township 25 Sorth, Range 11 West 
Spudded: September 10, 1956 

Well So. 23 - »£6V|, Section SO, Towaahip 25 Horth, Range 11 west 
Spudded: March 10, 1957 

Well Bo. 12 - SV$tw£, Section 9, Township 25 Sorth, Range 12 West 
Spudded: Septeober 6, 1956 

Well Mo. 21 - !S£8w£, Section 9, Township 25 North, Rang* 12 West 
Spudded: gevenber 27, 1956 

Well Ho. 32 - SW£s£, Section 9, Township 25 Worth, Range 12 West 
Spudded: Septenber 20, 1956 

Well So. 3̂  - 8Wgss£, Sectioa 10, Townahlp 25 Sorth, Range 12 West 
Spudded: June 26, 1957 

Well So. Ik - SW£gW|, Section 10, Township 25 North, ftaage 12 West 
Spndded: August 20, 1956 

Well So. 14 . 8W$6W£, Sectioa 13, Towaahip 25 north, Hange 12 West 
Spudded: April 12, 1957 

Well No. 41 - HÊ B&fc, Section 13, Townahip 25 Sorth, Baage 12 west 
Spudded: Jaauary 27, 1957 

Well Ko. k3 - KE£SS£, Section 13, Township 25 Horth, Bange 12 West 
Spudded: Jtaaaaxy 12, 1957 

Well no. Ih - 8Wggw£, Section ih, Township 25 Sorth, Baage 12 West 
Spudded: Septesher 2h, 1957 

Well So. 32 - Sw£HB£, Section Ik, Tovaehip 25 Berth, Range 12 West 
gpedded: April 2h, 1957 

well Ho. hi . SŜ hŜ , Sectioa ih, Township 25 Worth, Baage 12 West 
Spudded: May 23, 1957 

Well No. 12 - SV£MW£, Section 15, Towaahip 25 north, Baage 12 Weat 
Spudded: *qr 11, 1956 

well Ho. Ih . sw£6w£, Section 15, Township 25 North, Range 12 West 
Spudded: May 2k, 1957 

Well Ho. 31 - !M£B££, Sectioa 15* Towaahip 25 North, Range 12 West 
Spudded: August 19, 1957 

-1-



?~ ' J A S O N W . K E L L A H I N 

A T T O R N E Y A T L A W 

5 4 ' / j E A S T S A N F R A N C I S C O S T R E E T 

P O S T O F F I C E B O X 5 9 7 

0 cl< ' j s K N T A F E . N E W M E X I C O 

T E L E P H O N E 3 - 9 3 9 6 

August 16, 1956 

ler. Jack G-urley, Att'y 
Kew Mexico Oil Conservation Commission 
P. 0. Box 871 
Santa Fe, l ew 'exico 

Dear Jack: 

I am enclosing a copy of the order entered 
by the court, extending the ticie for f i l i n g answer 
i n the case of Stanolind T. Oil Conservation 
Coomission, et a l . , to August £7. The order was 
s i -ned by Judge Carmody on August 15. 

Yours sincerely, 

Jason "7. I'ellahin 

JWKtss 
Encl. 



n s * V - S W « , SecUon 15, Township 25 Horth, Range 12 West 

weii ** g^gdeas October %, 1957 

L l S c c t lon 23, Township 25 3 * n « e 1 2 

. . rt . 5,4 Township 25 North, Bange 12 Went 

wu » . ia - l ^ i ^ 1 ^ , io, 19* 

* ^ spudded: DeBeebor 29, 1957 

^ o stfiSV^ Section 25, T«n»blp 25 Worth* B W 12 

, , c _ . , „ L , Tovathip 25 north, Range 12 **** 

Spudded: Septeafeer W I 

, i «n 12 - SWlRWi, Sectioa 1*, fovaship 25 Sorth, Hang* 12 Wat 
Wei! so. 12 | ^ ^ :

S e ^ t # J g b c r xh, 1957 

«« k-» uRlfiĝ -. Section 17, Township 25 *»rth 

WeU Ho. 3* - * « m > ^ ^ ? i ^ P 2 5 

Spudded: August 17, 1957 

----- zt̂ 'mTJtsr' 25 

Spudded: June ii» A5Q( 

„ ^ , section 7, Township 25 Worth, Bang* 11 Weat 
WeUHo. 3 • ̂ ded: Â guat 25, 1956 

Range U West 

lease 11 West 

lava** 11 Weat 

Hange 11 Weet 

Range 11 West 

Range 11 West 
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Well Bo. hi - m&&±, Section 20, Township 25 Sorth, Range 11 Went 
Spudded: September h, 1957 

Well Mo. Ih - 3V$6W£, Section 16, Township 25 North, Stage 11 West 
Spudded: July 2, 1957 

Well Bo. 23 - BB|6W£, Section 16, Township 25 Berth, Range 11 West 
Spudded: October 1, 1957 

Well Bo. 3̂  - 3WfcSl£, Section 16, Township 25 North, Range l l west 
Spudded: September 22, 1957 

Well Bo. 11 - Nw£flW£, Sectioa 9, Township 25 North, Range 12 West 
Spudded: Beresfeer 9, 1957 

Well Bo. 22 - 8B£flw£, Section 9, Township 25 Sorth, Range 12 West 
Spudded: Boveuber 1, 1957 

Well Bo. 31 - BW£BS£, Section 9, fovaship 25 Berth, Range 12 West 
Spudded: Hoveaber 8, 1957 

Well Bo. hi - BE£BS£, Section 9, Townehip 25 Borth, Range 12 West 
Spudded: July IS, 1957 

Well Ho. 1*2 - SB£HE£, Section 9, Township 25 North, Range 12 West 
Spudded: October 31, 1957 

Well Bo. 13 - BW£sw£, Section 10, Township 25 Borth, Range 12 West 
spudded: October 23, 1957 

Well Bo. 23 - BBg6W£, Sectioa 10, Township 25 Borth, Range 12 west 
Spudded: February 10, 1957 

well Bo. 31 - BW£B2&, Section 10, Township 25 Borth, Range 12 West 
Spudded: Decosber 10, 1956 

Well Bo. 33 - BW$gg£, section 10, Townehip 25 Borth, Range 12 Vest 
Spudded: October 15, 1957 

Well Bo. kh - SS$Sg£, Section 10, Towaahip 25 Borth, Range 12 West 
Spudded: August 28, 1957 

Well Bo. 23 - HE£flw£, Sectioa 15, Towaahip 25 Borth, Range 12 west 
Spudded: May 25, 1957 

Well Bo. 21 - BB$Bff£, Section 15, Towaahip 25 Borth, Range 12 West 
Spudded: August 10, 1957 

Well Bo. *3 - H8̂ S££, Section 10, Towaahip 25 Berth, Range 12 West 
Spudded: July 7, 1957 

Well Bo. 21 - B£$BW£, Section 22, Towaahip 25 Borth, Range 11 West 
Spudded: September 13, 1957 

Well Bo. 13 - Hw£6W£, Sectioa 16, Towaahip 25 Borth, Baage 11 West 
Spudded: Boveafcer 29, 1957 

Well Bo. 32 - SW|B££, Section lS, fovaship 25 Borth, Range 11 West 
Spudded: Boveeher 17, 1957 
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Well Mo. 23 - MSgSVt, Section Ik, Townehip 25 Borth 
Spudded: Decenber 15, 1957 

Well Mo. 43 - m%mk, Section 15, Townehip 25 Berth 
Spudded: January 7, 1958 

'Wall B6. 23 - BB*Sw£, Section lh, Townehip 25 Borth 
Spudded; ^eefcer 15, 195T 

Well Bo. 21 - B££SM£, SecUon lh, Township 25 Borth 
Spudded: December 19, 1957 

Well BO. 2h - 8££ew£, Section 10, Towaahip 25 Borth 
Spudded: Boveaher 25, 1957 

Well Bo. 3̂  - 8W£8S£, SecUon Ik, Township 25 Borth 
Spudded: December 6, 195/ 

Well Bo. hh - S£ges£, Section lh, Towaahip 25 Borth 
Spudded: Deeeafeer 23, 1957 

Veil Bo. 33 - BWgfflg, Section lh, Townehip 25 Borth 
Spudded: January 2, 1956 

Range 12 West 

Range 12 West 

gauge 12 Wee* 

Range 12 West 

Hange 12 West 

Range 12 west 

Range 12 West 

Range 12 West 



RE-CAP; mmm or BELLS mn mm 

1996 1957 

January - 2 January 

February - 2 

£&ren l 

April 2 

May 1 May 5 

June 6 

July 1 July 6 

August 3 August 5 

Septeaber- 3 Septeaber - 6 

October •y 
t 

Bovaaber - l Bbveaber - 6 

Deceuber - 1 Deceafeer - 6 

10 
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BEFORE THE OIL CONSERVATION COMMISSION 

OP THE STATE OF NEW MEXICO 

IN THE MATTER OF THE APPLICATION ) 

OF SUNRAY MID-CONTINENT OIL COMPANY J CASE NO. 1308 

(BISTI POOL SPACING REHEARING). ) 

BRIEF 

This Brief is submitted to supplement the application for 

rehearing f i l e d by Shell Oil Company in this action. The applica

tion for rehearing is directed to Order No. R-IO69-B of January 17, 

1958. 

A brief consideration of the facts established during the 

hearings is necessary before considering the legal consequences of 

the action taken by the Commission and by the applicant. 

As shown by Shell's rehearing Exhibits Nos. 1 and 2 at the 

Shell rehearing, 40-acre wells were dr i l l e d by Shell, the f i r s t 

commencing about the middle of August, 1957, and thereafter an 

additional well was dri l l e d prior to October 9, 1957, which is the j 

date of Order No. R-IO69. Between October 9 and November 4, 1957, \ 

four (4) 40-acre wells were commenced, and between November 4, 1957; 

which is the date of Order No. R-IO69-A, and January 17, I958, the I 
i 

date of Order No. R-IO69-B, eight (8) 40-acre wells were commenced, j 
1 

As established at the hearing, the t o t a l cost of these fourteen j 

wells to the applicant was $565,600.00, exclusive of lease facilities 1 

I t was further established during the hearings the Commission was 

o f f i c i a l l y advised of the commencement of d r i l l i n g of each of these | 

wells on the regular Commission forms. 

The i n i t i a l 40-acre wells d r i l l e d were, of course, d r i l l e d : 

under the State-wide Rule No. 104, which had been in effect for ! 

many years. About August 5, 1957, Sunray Mid-Continent Oil Companyj 

applied for an exception to this State-wide Rule and the exception ; 
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was denied by Order No. R-IO69; consequently the State-wide Rule 

remained in effect as theretofore. On November 4, 1957, Order No. 

R-IO69-A was issued which granted a rehearing to Sunray. This 

Order expressly recites that Order No. R-IO69 shall remain ln 

full force and effect, consequently i t recites that the State-wide 

Rule shall remain in effect. The State-wide Rule remained in 

effect until Order No. R-IO69-B of January 17, 1958, was issued. 

The facts developed at the hearing further show that the 

applicant drilled the 40-acre wells in reliance on the State-wide 

order of the Commission. None of the facts listed above are in 

any way controverted by the parties opposing the Shell rehearing. 

In this Brief, we would like to discuss four principal 

points and refer to other points raised in the application for 

rehearing. These points briefly are: 

First: Order No. R-IO69-B is retroactive in effect and, 

consequently, violates the due process clause of the Constitution. 

Second: The action of the applicant in reliance on the 

orders of the Commission, coupled with the knowledge of the 

Commission that the wells were being drilled, invokes the doctrine j 

of estoppel against the Commission to prevent i t changing the j 

regulations as they pertain to the wells already drilled. j 

Third: The action of the Commission in issuing Order No. ! 
j 

R-IO69-B constitutes an impairment of the obligation of contracts; ] 

the contracts being those arising in and from the Carson Unit Agreej-

ment. 

Fourth: The next points relate to the general matter of I 

discrimination against the applicant in the issuance of the Order j 
! 

and other related points. j 
ORDER NO. R-1069-B OF THE COMMISSION IS RETROACTIVE, 

AND IN VIOLATION OF THE DUE PROCESS CLAUSE 
i 

i 
The New Mexico Oil Conservation Commission was created by ' 

i 

the State Legislature as an administrative agency to which has j 
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been delegated power to regulate development and production of 

oil and gas. The Commission has the express power to make rules, 

regulations and orders (New Mexico Statutes 1943 Annotated, Section 

65-3-IIJ. 

The application for rehearing is concerned with the State

wide spacing Rule and the field-wide Rule R-IO69-B. These State

wide and field-wide Rules probably have the force and effect of 

law. In any event, there is a penalty for the violation of such 

rules. We are dealing with rules, regulations and orders which 

do not merely interpret the statute, but which constitute an 

exercise of the delegated legislative power. 

The power here exercised and the acts performed do not 

involve adjudication of rights. The regulations here are prescrib

ed by the Commission pursuant to a specific delegation of power 

as above Indicated. This type of regulations prescribes for the 

future within the scope of the standards set down by the Legislatur* 

and the rules are of general application. 

The Supreme Court of New Mexico has made the distinction 

between administrative proceedings which determine policy and 

those which adjudicate rights. This distinction is made in 

Phillips vs. City of Albuquerque, 60 N.M. 1, 287 P. (2d) 77-

This case dealt with the question of notice to be given to parties 

concerned in an administrative proceeding and the Court defines 

legislative proceedings as those involving a determination of 

policy rather than an adjudication of rights. This distinction 

is of great importance in considering the matters involved in 

this hearing. 

The Supreme Court of New Mexico has also held an administra

tive agency performing functions similar to those involved in this 

hearing was exercising a legislative function. This case is 

Continental Bus System vs. State Corporation Commission, 56 N.M. 

158, 241 P. (2d) 829. The case involved the issuance of a 

3. 
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certificate of public convenience and necessity to a bus company. 

The Court there said: 

"The State Corporation Commission in these 
matters is an administrative board exercising a 
legislative function ***." 

We believe that this is a necessary and reasonable distinc

tion in the analysis of the functions of an administrative agency 

to distinguish between legislative and judicial powers and acts. 

If a delegation of authority to the Oil Conservation Commission 

is valid, i t must be limited to the exercise of legislative 

functions. This distinction between functions of an administrative 

agency is especially important in the State of New Mexico where 

the matter of delegation of judicial powers has been very severely 

curtailed. This strict rule is especially apparent in the recent 

case of Hovey Concrete Products Company vs. Mechem, 63 N.M. 250, 

316 P. (2d) IO69. In this case, the New Mexico Supreme Court 

struck down the creation of an administrative agency on the ground 

that i t could exercise judicial functions. In so doing, the Court 

regarded i t as being in conflict with Section 1, Article 6 of the 

New Mexico Constitution. The Court said: 

"Here the Legislature has attempted to 
create an executive agency, clothed i t with j 
judicial power, on a parity with district courts, j 
and invested i t with state-wide jurisdiction. ! 
This cannot be done.* j 

Thus, in the matter we are now considering, if the acts creating j 

this Commission are valid, i t must be exercising a legislative 

function and not a judicial function. ! 

Since New Mexico is very strict in its construction of the j 

delegation of powers by the Legislature, we do not feel that the | 
i 

case of State vs. Bond, 172 Okla. 415, ̂ 5 P. (2d) 712, which was j 

cited by those opposing the rehearing, is applicable. This case \ 
i 

related to a cancellation of under-production, and the Court there j 

said in part: 
H*** to exercise discretion, judicial in nature, 

and to make and modify its orders ***." 
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The Court further says, at page 715* with regard to the under

production in question: 

"It was not accumulated then through any 
reliance upon any order of the Commission, nor 
did i t accumulate under any provisions of the 
act, for there was none." 

The parties opposing the application further cite the case 

of Rleckhoff vs. Consolidated Gas Co., 123 Mont. 555, 217 P. (2d) 

IO76. This case again concerns parties involved in private 

litigation and the position of parties during an appeal of a 

case in Court. This, again, is an entirely different question. 

Other cases which relate to the exercise of judicial func

tions which are permitted in other States and which are permitted 

by some Federal agencies cannot be regarded as pertinent in this 

situation. This distinction between legislative and judicial 

functions must always be borne in mind in considering the cases 

on this subject and in any analysis of the powers and duties of 

the New Mexico Oil Conservation Commission. The Legislature, or 

any agency to which legislative powers have been delegated, cannot 

issue retroactive rules, laws or regulations, for to do so is to 

take property without due process of law. 

We believe that i t is apparent without the citation of 

authority that the exercise of a delegated legislative power 

is subject to the same limitations as imposed on the Legislature 

itself, which delegated the authority. 

Thus, if the Legislature cannot do so, this Commission 

cannot issue an order or rule which has the force and effect 

of a law and which has a retroactive effect, to deprive a party 

of its property. This basic problem of retroactive regulations 

has been considered in other States and by the United States 

Supreme Court. 

As we have seen from the brief description of the Orders 

which are concerned in this case, they are of general application 



I 
i ! 

2 

3 

4 

5 
*• 
D 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

23 

24 

27 

28 

29 

30 

31 

and, ln fact, the Orders under which the wells were dr i l l e d are 

of State-wide application; consequently, i t is more apparent in 

this case than in the usual situation that the matter here 

concerned is one of legislative character. . Certainly these 

rules are of general application and do not, by any stretch of 

the imagination, constitute an adjudication of rights or an 

interpretation of any statute, and cases involving such matters 

cannot be considered at a l l applicable in this case. Next, to 

consider some cases involving the same principle as is here con

cerned in other jurisdictions: 

In the case entitled Utah Hotel Company vs. Industrial 

Commission, 107 Utah 24, 151 P. (2d) 467, 153 A.L.R. 1176, the 

question involved was whether the hotel had to contribute to 

the unemployment compensation fund. The Court drew the distinc

tion between acts or orders of an administrative board which only 

interpret and those which are legislative. Those which are made 

pursuant to an express delegation of legislative power and which 

prescribe for the future a rule of general application are con

sidered legislative. The Court indicates that the different 

types of acts and orders are reviewed differently, and that the 

distinction is otherwise important. 

22 j In the case of Helvering vs. R. J. Reynolds Tobacco Company, 

306, U.S. 110, 83 L. Ed. 536, the United States Supreme Court 

considered the application of income tax laws to the sale by a 

25 jj corporation of i t s own stock. The corporation had acted under a 
1 j 

26 j; Treasury Regulation which was later amended. Following issuance 
I 

of the original regulation, Congress re-enacted the Revenue Act. 

The Court f e l t that a regulation by virtue of the re-enactment had 

the force of law and, further, that Congress did not intend to 

authorize the Treasury Department to repeal the rule of law 
1 

! during the period during which the tax was imposed. This problem 

32 1! considered by the United States Supreme Court is somewhat similar 

6. 
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in principle to the matter involved in this hearing. And we believe 

that the Commission does not have authority to repeal the "rule of 

law" which was in effect and which existed during the period that 

j the applicant did the drilling in reliance thereon. The Helvering 

case has been very fully treated by a number of writers. These 

include articles appearing at 49 Yale Law Journal, Page 660, 40 

Columbia L.R., Page 252, 88 U. Pa. L. R., Page 556, and 54 Harv. 

L. R. 377, 398, 1311. The danger of permitting administrative 

agencies to issue retroactive regulations and orders is treated 

in 29 Ga. L.J., Page 1. 

With further reference to the question raised by the case 

of Helvering vs. R. J. Reynolds Tobacco Company, the writer of the 

article entitled "Treasury Regulations and the Wilshire Oil Case," 

appearing at 40 Columbia L. R., Page 252, summarizes as follows: 

"The power to change legislative regulations 
offers no serious difficulties. So long as the 
delegated legislative power is in effect, there 
should be no doubt that authority exists to amend 
prospectively, subject, of course, to the limita
tion that the amended regulation shall be reason
able, and within the granted power. Re-enactment 
of the section containing such a power, moreover, 
constitutes a new grant of the power to make re
gulations, and should be conclusive of the issue. 
New Problems and constantly changing conditions 
require prospective amendments. A retroactive 
amendment of legislative regulations, however, 
stands on a different footing. The retroactive 
application of an amendment of a legislative 
regulation, precisely as in the case of the 
retroactive application of a statute, should be 

|j avoided; and, as in the case of a statute, an 
24; amendment of a legislative regulation should be 

j construed if at a l l possible to have prospective 
25 j application only. As a matter of policy, an 

j administrative official should not have power 
26 !i to amend retroactively a legislative regulation 

!j adverse to the individual. As a matter of law, 
27 j| i t would seem sound to require specific statut-

jj ory authority. In any event, any attempt by 
28 jj Congress to delegate such a power to an adminis-

| trative official would necessarily be subject to 
29 i the same rigid limitations which the due process 

! clause imposes upon retroactive legislation by 
iO j Congress. Axiomatically, Congress can delegate 

no greater power than i t itself possesses." 
31 

7. 
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The matter has also been considered at some length by the 

Supreme Court in the case of Arizona Grocery Company vs. A.T.S.F. 

Railroad, 284 U.S. 370, j6 L. Ed. 348. This case concerned rates 

for shipments imposed by the Interstate Commerce Commission and 

also the matter of award of reparations under such approved rates. 

The Courthere made the following significant statement (76 L. Ed. 

356): 

"The Commission's error arose from a failure 
to recognize that when i t prescribed a maximum 
reasonable rate for the future i t was performing 
a legislative function, and that when it was sitting 
to award reparation it was sitting for a purpose 
judicial in its nature. In the second capacity, while 
not bound by the rule of res judicata, i t was bound to 
recognize the validity of the rule of conduct prescrib
ed by i t and not to repeal its own enactment with retro
active effect. I t could repeal the order as i t affected 
future action, and substitute a new rule of conduct as 
often as occasion might require, but this was obviously 
the limit of its power, as of that of the legislature 
itself." 

The California District Court of Appeals, in the case of 

Strother vs. P. G. & E„ 9̂  Cal. App. (2d) 525, 211 P. (2d) 624, 

refused to give retroactive effect to a Civil Aeronautics Authority 

rule relating to notice of intention to erect poles and wires near 

an airport, and again the Supreme Court of Florida, in the case of 

York vs. State ex rel Schwaid, 10 S. (2d) 813, refused to give 

retroactive effect to certain action of the Dental Board in the 

issuance of a license. The Court said, at Page 815: 

"Administrative regulations are binding on 
those affected by them only when promulgated in 
due course. They will not be permitted to be 
used in ex post facto as charged in this case." 

In the annotation appearing at 153 A.L.R. 1188, the writer 

considers this problem briefly and clearly sets forth the distinc

tion between legislative and interpretive regulations issued by 

administrative agencies. 

The Supreme Court of Washington, in the case of Hansen 

Packing Company vs. City of Seattle, 48 Wash. (2d) 737, 296 P. 

8. 
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(2d) 670, concerned itself with an assessment of excise taxes. 

The case involved administrative rulings and acts of the City-

authorities . The Court said in part, at Page 675: 

"An administrative agency may not retro
actively impeach itself on general rules because 
of asserted errors of fact, judgment or discretion 
on its own part. If i t were permissible for a 
taxing agency to challenge years later, such rules 
promulgated by its own enforcement agency, taxpayers 
would never be able to close their books with assur
ance ." 

We feel that the same considerations apply in this matter, and 

operators in this situation would never have any assurance that 

when proceeding with a development plan, there might be a change 

of mind by the regulatory authorities causing them a large loss 

of investment. 

One of the more interesting cases on this point is the 

case of Hercules Powder Company vs. State Board of Equalization, 

66 Wyo. 268, 208 P. (2d) IO96. In this case, the Supreme Court 

of Wyoming considered an assessment for sales taxes against the 

powder company. It does not seem necessary to quote from this 

case in detail, but to note that the Court found that as a general 

proposition, regulations of administrative agencies should be 

compared to judgments of a court of final appeal. We would, 

however, like to make the following quotation from the opinion 

(208 P. (2d) 1112): 

"The editorial comment concerning the conduct 
of administrative agencies in the note in 153 
AJUR. 1194 appears to us as not only practically 
sound but also in accord with what is just and 
fair. That comment points out that: 

"*In view of the important part played by 
administrative agencies in modern life, and 
their expertness and wide experience in matters 
confided to their administration, it is believed 
that as a general proposition their regulations should, 
as concerns the effect of a retroactive change, be 
likened to judgments of a court of final appeal, 
rather than to judgments of a trial court, parti
cularly if it is taken into consideration that the 
individual citizen has practically no choice in 
carrying on activities in reliance upon such 
regulations, pri^r to their being sanctioned by 
judicial decision.* 

9. 
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"To this may we add briefly that there is no 
good reason in this day and era that we can per
ceive why the agencies of the state - unless 
clearly by statute commanded to act otherwise -
should not be held to the same standards of 
morality, equity and fair dealing that are ex
pected by the established courts of the land 
from the citizenry of the several states." 

There is no question that rights of parties which have been 

established pursuant to a judgment may not be divested by sub

sequent legislative action. Missengill vs. Downs, J How. 758, 

12 L. Ed. 903, McCullough vs. Commonwealth of Virginia, 172 U.S. 

102, 43 L. Ed. 382. 

Thus, we notice that under a variety of circumstances and 

in a number of separate jurisdictions, the Courts have felt that 

regulations of the type which we are here considering should not 

be given retroactive effect. 

We have considered in this Brief a variety of cases in 

order to show that the principle is of universal application, 

whether oil or any other subject of governmental regulation is 

concerned. We again point out the general application and 

prospective effect of the State-wide orders under which the 

action by the applicant was taken. 

No one is arguing in this case that the Commission does 

not have the power to change its rules and regulations. Shell 

is the first one to recognize such power and freedom on the part 

of the Commission to regulate the oil and gas production and 

development in New Mexico. Such power is necessary for the 

proper functioning of the Commission in its mission to promote 

conservation; however, i t is equally apparent that when an 

operator has acted in accordance with the requirements of the 

Commission's regulations, i f the Commission feels that they 

should be changed for the future, this operator should not be 

penalized thereby. The new rules and regulations should look 

only to the future and should not attempt to affect the action 

10. 
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taken under the old rules. In any situation of this nature 

and in any statute, provision is made to protect those who 

have rights acquired under the old regulations. This applies 

in any situation, not only in this spacing case or any other 

spacing case, but i t can apply to casing regulations, tankage 

and any ether production or development activity that has been 

carried on by any producer in the State of New Mexico. The 

Commission heretofore has recognized the fact that its rules 

when changed must only relate to the future, and this is done 

in the same Rule No. 104 which is under discussion in this 

case. In sub-section (k), the Rule states: "The provisions 

of (i) and ( j ) above shall apply only to wells completed after 

the effective date of this rule. Nothing herein contained 

shall affect in any manner any well completed prior to the 

effective date of this Rule, and no adjustment shall be made 

in the allowable production for any such wells by reason of 

these Rules." 

Thus, we notice that in the adoption of Rule 104, express 

provision was made to recognize the existing rights. The same 

must be done in the case we are now considering. As a matter 

of principle, law and everyday fairness, orders should not be 

given retroactive effect to penalize in any manner persons who 

have in good faith relied upon previous regulations and policy 

of the same agency. 

THE APPLICANT HAD ACQUIRED VESTED PROPERTY RIGHTS. 

In the application for rehearing the applicant sets out 

in some detail the fact that i t had acquired vested property 

rights by reason of the drilling of wells pursuant to the 

requirements of the State-wide spacing rules. These rules 

not only permitted but required the spacing which was followed 

by the applicant. The applicant in such spacing acquired this 

vested right to a full unit allowable. It was entitled to such 

11. 
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a f u l l unit at the time the wells were commenced and i t i s s t i l l 

e n t i t l e d to such a property r i g h t . Under t h i s point we w i l l 

discuss the cases which clearly hold that the applicant did 

acquire such a r i g h t and that i t may not be taken away by the 

action of the Commission. F i r s t to consider what i s a vested 

r i g h t under our laws: 

In the case of Rubalcava vs. Garst, 53 N.M. 295, 206 

P. (2d) 1154, the New Mexico Supreme Court had occasion to 

consider the nature of vested r i g h t s . In t h i s case the court was 

called upon to determine whether a 19^7 enactment, requiring that 

a claim against a decedent's estate t o impose a t r u s t or equitable 

interest therein must be based upon an agreement i n w r i t i n g , 

would be applicable to a claim based upon an oral agreement which 

arose p r i o r to 19^7. In concluding that the statute would violate 

vested rights i f i t were to be applied retroactively t o claims 

which originated p r i o r to the date of i t s enactment, the court 

stated: 

•"A 'vested r i g h t ' i s the power to do certain 
actions or possess certain things la w f u l l y , and i s 
substantially a property r i g h t , and may be created 
either by common law, by statute, or by contract. 
And when i t has been once created, and has become 
absolute, i t i s protected from the invasion of the 
Legislature by those provisions i n the Constitution 
which apply to such r i g h t s . And a f a i l u r e to exercise 
a vested r i g h t before the passage of a subsequent 
statute, which seeks to divest i t , i n no way affects 
or lessens that r i g h t . " • 

and also noted: 

i»***Upon p r i n c i p l e , every statute, which takes 
away or impairs vested rights acquired under 
existing laws, or creates a new obligation, 
imposes a new duty, or attaches a new d i s a b i l i t y , 
i n respect to transactions or considerations 
already past, must be deemed retrospective. v' 

This matter of the duration of vested ri g h t s i n spacing 

has not received the attention of the courts i n many cases. We 

are unable to f i n d any expression of opinion by courts of any 

state except i n Texas. This is a very important factor i n t h i s 

12. 
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particular case and this point constitutes an independent ground 

for invalidity of Order No. R-IO69-B. As has been demonstrated 

during the previous hearings the petitioner d r i l l e d a number of 

wells on 40-acre tracts and has acquired property rights which i t 

is entitled to have protected. 

This matter of vested rights and spacing has been considered 

by the Court of C i v i l Appeals of Texas in the case of Chenoweth 

vs. Railroad Commission, 184 S.W. (2d) 711. This case was a 

so-called Rule 37 case and concerned the changes in the Texas 

Spacing Rule Number 37. The Court, in a detailed opinion, held 

that when an owner or operator invests money and d r i l l s a well 

in keeping with an existing valid order of the Railroad Commission 

he acquires property rights thereby, and further that such operator 

is entitled to have those rights protected as against subsequent 

changes in the Rule by the Commission. The Court in this case at 

Page 715 stated: 

" I t is settled law that when an owner or operator 
invests his money and d r i l l s a well in keeping with an 
existing valid order of the Commission he acquires 
property rights which he is entitled to have protected. 
The most common instance in such cases is where an owner 
has d r i l l e d his tract to a density authorized by the old 
o i l spacing provisions of I5O-3OO feet. Change of the 
spacings to 33O-660 feet cannot operate to destroy his 
property rights legally acquired in the wells already 
d r i l l e d under the former spacing provisions." 

In this case the Court and the parties were clear that no 

one was asserting any vested rights as against the proration 

of the output of the wells concerned. Likewise the applicant in 

this case makes no contention that i t has vested rights to the 

continuation of any particular proration. However, i t is clear 

that the applicant cannot be discriminated against as regards other 

producers in the same f i e l d by this proration. 

As in the Chenoweth case, the applicant here acquired a 

vested right in the spacing of i t s wells which were dri l l e d under 

valid existing orders of the Commission. 

13. 
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The Texas Court in the case of Atlantic Refining Company 

vs. Gulf Land Company, 122 S.W. (2d) 197, considered another 

spacing case under the Rule 37 and again recognized that there 

is a vested right entitled to protection. In this case the Court 

carefully considers the particular spacing rule that was in effect 

at the various times concerned. Thus in this case, as in other 

Texas cases, the Courts are careful to protect the vested rights 

of the parties under such circumstances. We notice also that at 

one time the Texas Spacing Rule 37 made reference expressly to 

vested rights. There was, consequently, a clear recognition of 

such rights incorporated in the Rule itself. 

In the case of Humble Oil & Refining Co. vs. Railroad 

Commission, 94 S.W. (2d) 1197, the Court of Civil Appeals again 

considered a spacing case and again the Court refers to the danger 

of destroying property rights i f the Commission is not required to 

recognize the creation and vesting of rights under the Spacing 

Rule. At Page 1198 the Court made the following statement: 

"It requires no departure from the rules laid down 
in those cases to sustain the action of the commission 
in the instant case. It is true that when the permit 
here attacked was granted, i t required an exception 
to rule 37 as that rule existed when said permit was 
granted. At that time the spacing provisions required 
were 466-933 feet. But at the time the 2.5 acres were 
segregated, spacings under said rule of only I5O-3OO 
feet were required. A subsequent amendment to such 
spacing rule should not, however, be permitted to 
destroy a property right duly acquired in keeping with 
the provisions of such rule as they existed at the time 
such property was so acquired. And the right to develop 
said 2.5 acre tract should be determined, we think by 
the provisions of rule 37 as they applied at the time 
the tract in question was segregated. Otherwise, an 
amendment to such rule, by increasing such spacings 
between wells, would in effect work a confiscation of 
vested property rights legally acquired in good faith 
and in keeping with such rule." 

The parties opposing the application cite the cases of 

Alston vs. Southern Production Co. 207 LA. 370, 20 So. (2d) 383, j 

and Texas Trading Co. vs. Stanolind Oil & Gas Co. l6l SW. (2d) 146,j 
i 

as applicable to the vested rights issued involved in this rehearing 

i 

14. 
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The former case arose from an action between private 

parties to cancel oil and gas leases because of improper royalty 

payments. The defense was that royalties were paid in accordance 

with an order of the Commission increasing the size of gas drilling 

units. The decision was predicated upon the fact that the govern

ment had promulgated a wartime order which provided "No material 

may be used for the drilling of any oil well on less than 40 acres, 

or any gas well on less than 640 acres". The court concluded that 

the Commission's authority was subordinate to that of the Federal 

Government during the emergency caused by war and that, accordingly 

the size of the drilling unit must conform to that prescribed by 

such wartime emergency order. 

The latter decision involved a Rule 37 case where the 

operator was contending that i t acquired a vested right in the 

spacing rule in existence at the time i t acquired its lease. As 

previously mentioned, Shell is not contending that i t acquired a 

vested right in spacing rules as they existed at the time i t 

acquired its leases in the Carson Bisti Area, or at any other 

time, nor that the Commission may not amend such rules insofar j 

as future wells are concerned. However, any such amendment j 
i 

must not penalize Shell as to wells previously drilled under prior j 

rules. Thus i t is obvious that neither of these decisions is j 
I 
i 

applicable to the instant situation. j 
i 

It would not seem necessary to cite further authorities i 

on the treatment of this matter in Texas, and there is no reason i 
i 

why vested property rights should not be protected in the same j 
i 

manner in New Mexico. The applicant in this instance clearly i 
i 
i 

acquired such rights by the drilling of the wells which has been 
I 

brought to the attention of the Commission. As in the considera- j 
tion of the doctrine of estoppel i t should be borne in mind that ! 

i 

the Commission was advised and had knowledge of the drilling ! 
i 

being conducted by the petitioner. j 
j 
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At the time the 40-acre wells in question were d r i l l e d 

they were each entitled to the same allowable as adjoining 

80-acre competitor wells. Under Order R-IO69-B, such 40-acre 

wells are discriminated against and given half the allowables 

of 80-acre wells which were d r i l l e d to the same depth. The net 

effect of Order R-IO69-B is to deprive the petitioner of any 

allowables for fourteen (14) of i t s 40-acre wells d r i l l e d in 

accordance with State-wide rules, confirmed by orders of the 

Commission. I t is no answer to say, as does the Commission's 

memorandum 3-58 of January 17, 1958, that such wells w i l l be 

permitted to produce a l l or a portion of the allowable given 

petitioner's well on an adjoining 40-acre location. The fact 

remains that fourteen (14) of these 40-acre wells w i l l not 

earn any additional allowables under Order R-IO69-B. The 

result is the same as i f this order had required that these 

fourteen (14) wells be entirely shut in for a one-year period. 

As indicated under State-wide Rule 104 the 40-acre 

spacing was proper and was in fact required. This State-wide 

rule was not affected by Order No. R-IO69 which only served to 

refuse an exception to the rule. Alsq as we have noted above, j 

Order No. R-IO69-A of November 4, 1957 likewise confirmed the j 
1 

applicability of the State-wide rules, and such State-wide rules | 
I 

were consequently in effect u n t i l January 17, 1958 when Order j 
j 

No. R-IO69-B was issued. This order of January 17 i s , of course, j 
t 
i 

the one which purports to affect the vested property rights of | 

the applicant. Vie feel for this reason alone that the order is j 

invalid and should be set aside. j 

1 
IMPAIRMENT OF OBLIGATION OP CONTRACTS I 

In the application for rehearing, petitioner also pointed ! 
i 

out that Order R-IO69-B violates the provisions of Section 10, j 

Article I of the United States Constitution and Section 19 of 

Article 2 of the Constitution of the State of New Mexico relating t t 
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impairment of obligations of contracts. Since the principles of 

law involved are well established, i t is not necessary to review 

them at great length. However, i t is interesting to note that 

the Supreme Court of the United States has held that orders of 

State commissions or other State agencies, exercising delegated 

authority which is legislative in character, constitute "laws" 

within the meaning of these constitutional prohibitions. Grand 

Trunk Western Railway Company vs. Railroad Commission of Indiana. 

221 U.S. 400, 55 L. Ed. 786; Prentis vs. Atlantic Coast Line 

Railroad Company, 211 U.S. 210, 53 k.Ed. 150. 

The contract involved in this situation i s , of course, 

the Carson Unit Agreement which was established during the course 

of the hearings. The Unit Agreement contemplates supplemental 

plans of development which become a part of the contract obliga

tions. The testimony and evidence established that the third 

supplemental plan provided for the drilling of forty acre unit 

wells. This point, of course, concerns only those wells within 

the Carson Unit Area. 

In the case of Rubalcava vs. Garst, the Supreme Court of 

New Mexico quoted with approval the following statement from 

Volume 1, Cooley's Constitutional Limitations, 8 Ed., Page 583: 

"•The obligation of a contract, 1 i t is said, 'consists 
in i t s binding force on the party who makes i t . This 
depends on the laws in existence when i t is made; these 
are necessarily referred to in a l l contracts, and form
ing a part of them as the measure of the obligation to 
perform them by the one party, and the right acquired 
by the other. There can be no other standard by which 
to ascertain the extent of either, than that which the 
terms of the contract indicate, according to their 
settled legal meaning; when i t becomes consummated, 
the law defines the duty and the right , compels one 
party to perform the thing contracted for, and gives 
the other a right to enforce the performance by the 
remedies then in force. I f any subsequent law affect 
to diminish the duty or to impair the right, i t neces
sarily bears on the obligation of the contract, in favor 
of one party, to the injury of the other; hence any law 
which in i t s operations amounts to a denial or obstruc
tion of the rights accruing by a contract, though pro
fessing to act only on the remedy, is directly obnoxious 
to the prohibition of the Constitution.'" 

17. 
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The three (3) 40-acre wells included in the aforementioned 

third supplemental plan of development, which have been dr i l l e d 

pursuant to the Carson Unit Agreement, were dr i l l e d when the 

State-wide 40-acre spacing and proration rules were in f u l l 

force and effect. Consequently each of these 40-acre wells was 

entitled to a f u l l unit allowable at the time i t was d r i l l e d . 

The United States Geological Survey, the Commissioner of Public 

Lands and the State Oil Conservation Commission were aware that 

Shell's assumption of the obligation to d r i l l 40-acre wells under 

such plan of development was based upon the State-wide rules under 

which a f u l l unit allowable would be granted to each 40-acre well. 

Under Order R-IO69-B, the three (3) 40-acre wells w i l l receive 

one-half of the allowable given wells d r i l l e d to the same depth 

on adjoining competitor lands on an 80-acre spacing pattern. 

I t is obvious that under Order R-IO69-B performance of Shell's 

obligations under the third supplemental plan of development 

w i l l be burdensome and onerous in that the wells w i l l receive one 

half of the allowable that they would have received at the time 

of approval of this plan of development pursuant to which they 

were d r i l l e d . In the above quoted language of Rubalcava vs. Garst 

Order R-IO69-B clearly amounts to a "denial or obstruction" of 

"the right" to a f u l l unit allowable which existed at the time of 

creation of the contract arising from approval of the Carson Unit j 
j 

Agreement and such plan of development and, therefore, impairs j 
i 
1 

obligations of contracts contrary to the above-mentioned con- j 

stitutional prohibitions contained i n the United States Constitutio) 

and the Constitution of the State of New Mexico. 
THE COMMISSION IS ESTOPPED BY 

ITS-&CT10N FROM THE ISSUANCE OF ORDER 
NO. R-lOb^B 

In the application of Shell Oil Company for rehearing, 

reference is made to the d r i l l i n g of wells in good f a i t h in 

reliance on the existing orders of the Commission and with the 

18. 
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further statement that as a matter of equity and j u s t i c e , the 

Commission is estopped from establishing spacing and proration units 

which discriminate against the applicant's wells so d r i l l e d . 

As we noticed above, i t was established at the hearings, 

and not controverted, that the wells i n question were d r i l l e d i n 

reliance upon the State-wide order of the Commission. I t was 

further established that the Commission had knowledge that these 

wells were being so d r i l l e d , by reason of the o f f i c i a l notice 

forms furnished to the Commission, and we have also seen that 

the order granting the rehearing expressly provided that the 

State-wide rule would not be altered. Thus, a l l action was 

taken pursuant to and i n reliance upon the State-wide orders 

of the Commission. 

The parties opposing t h i s application have cited the 

New Mexico Supreme Court decision of Chambers vs. Bessent, 17 

N.M. 487, 134 Pac. 237, as setting f o r t h the elements of 

equitable estoppel: 

"(1) There must be conduct — acts, language 
or silence — amounting to a representation or 
concealment of material facts. (2) These must 
be known to the party estopped at the time of j 
his said conduct, or at least the circumstances j 
must be such that knowledge of them is neces- j 
s a r i l y imputed t o him. (3) The t r u t h concern- j 
i n t these facts must be unknown to either party j 
claiming the benefit of the estoppel at the time j 
when such conduct was done and at the time when j 
it was acted upon by him. (4) The conduct must \ 
be done with the intention, or at least with the ; 
expectation, that i t w i l l be acted upon by the j 
other party, or under such circumstances that i t 
i s both natural and proper that i t w i l l be acted j 
upon. (5) The conduct must be r e l i e d upon by the 
other party, and, thus r e l y i n g , he must be led to j 
act upon i t . (6) He must i n fact act upon i t j 
i n such a manner as to change his position f o r the 
worse; i n other words, i f he must so act that he j 
would suffer a loss i f he were compelled to sur- j 
render or forego or a l t e r what he has done by reason j 
of the f i r s t party being permitted to repudiate \ 
his conduct and to assert r i g h t s consistent with 

In discussing t h i s New Mexico decision the United States 

Court of Appeals fo r the Tenth Circuit i n the case of Houtz vs. 

19. 
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General Bonding & Insurance Co., 235 Fed. (2d) 591, at Page 597, 

commented: 

"In Chambers vs. Bessent, 17 N.M. 487, 134 P. 237, 
the New Mexico Court set out in great detail the 
elements necessary to bring into play equitable 
estoppel. Reduced to simple terms, its holding, 
consistent with the general holding of other courts, 
is that equitable estoppel results from a course of 
conduct which precludes one from asserting rights he 
otherwise might assert against one who has in good 
faith relied upon such conduct to his detriment. The 
court did not hold that actual knowledge of facts must 
be had by one relying thereon for estoppel." 

However, i t is readily apparent that a l l of the elements set 

forth in Chambers vs. Bessent are present in this case. Following 

the corresponding numerical sequence in that case, they may be 

briefly summarized as follows: 

1. The acts or representations of the Commission, which 

constitute the basis for estoppel consist of the issuance of 

Orders R-IO69 and R-IO69-A, which provide for continuation of 

State-wide 40-acre spacing and proration rules. Such representa

tions were supplemented by the actual establishment of 40-acre 

proration units in the Carson-Bisti Area for the months of December 

of 1957 and January of 1958. 
i 

2. The New Mexico Oil Conservation Commission was at a l l I 
! 

times aware of the fact that 40-acre wells were being drilled by j 
t 
1 

Shell, and of the further fact that such wells were being drilled j 

on the basis that they would receive a full unit albwable in J 

accordance with existing State-wide rules. ; 

3. Shell did not at any time prior to January 17, 1958, 

receive information indicating, nor did i t have reason to believe J 

that, the Commission would issue a retrospective order purporting j 

to nullify the provisions of prior Orders R-IO69 and R-IO69-A, 

that State-wide rules would remain in full force and effect until j 

changed; under Order R-IO69-B such provisions of R-IO69 and R-IO69-4 

were treated as i f nonexistent. j 
i 

4. The Commission, in providing for continuation of ! 
I 
j 

20. ! 
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State-wide rules under Orders R-IO69 and R-IO69-A, knew that Shell 

would proceed with its 40-acre development program in reliance 

upon the State-wide rules. As previously noted, copies of its 

notices of intention to d r i l l each of the 40-acre wells in question 

were filed with the State of New Mexico. 

5. As established by the uncontroverted testimony in the 

rehearing, Shell drilled the 40-acre wells in question in reliance 

upon State-wide 40-acre rules as affirmed by Orders R-IO69 and 

R-IO69-A. 

6. As a result Shell expended in excess of $565,600.00 

in drilling fourteen (14) 40-acre wells which, under Order R-IO69-B, 

will earn no additional allowable whatsoever. 

This is the doctrine of estoppel. There is no question 

whatever of its application as between private individuals, and 

there is l i t t l e question under modern authorities for its 

application against Governmental agencies. 

There is a general consideration of the application of 

the doctrine as to Governmental agencies in 1 A.L.R. (2d) at 

Page 346. At this place, the following rule is set forth: 

"Assuming, however, the presence of a l l the prerequi
sites for the application of the doctrine of estoppel 
as between individuals, under some circumstances the 
public or the United States or the State may be held ! 
estopped if an individual would have been held estopped; j 
as when acting in a proprietary or contractual capacity; j 
or when the acts of its public officials alleged to ; 
constitute the ground of estoppel are done in the j 
exercise of powers expressly conferred by law, and ; 
when acting within the scope of their authority." 

i 

There are few decisions in the State of New Mexico j 

concerning the application of the doctrine to Governmental j 

agencies; however, in the case of City of Carlsbad vs. Neal, j 

56 N.M. 465, 245 P. (2d) 384, the Court considered the matter j 

and held that the doctrine should be applied against a municipality, 

This case constitutes a clear holding that the doctrine will be j 
i 

applied against Governmental agencies. This case concerned the j 
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dedication of a street, the City bringing an action against an 

individual to recover possession of land claimed to be part of a 

street. The Court stated, with reference to the matter of 

estoppel, at Page 389: 

"With regard to the estoppel question, i t has been 
generally held that the doctrine of equitable estop
pel may be invoked against the public depending upon 
the circumstances of the particular case and the 
requirements of justice and that, under certain cir
cumstances, a municipality may be estopped from assert
ing that i t owns a street or from opening and accept
ing a street although i t has been previously dedicated 
to the use of the public. See the annotations on this 
subject in 171 A.L.R., Pgs. 94 to 171." 

"But, as stated in the case of Dabney v. City of 
Portland, 124 Or. 54, 263 P. 386, 388, 'No hard 
and fixed rule can be stated for determining when 
this principle should be applied. Each case must be 
considered in the light of its own particular facts 
and circumstances.' And, in order that an estoppel 
may arise, there must be inequitable conduct on the 
part of the city, and irreparable injury to parties 
honestly and in good faith acting in reliance thereon," 

We feel that this doctrine is entirely applicable to the 

situation in which Shell Oil Company finds itself in this hearing. 

The previous cases in New Mexico, which are Ross vs. Daniel, 5̂  

N.M. 70, 201 P. (2d) 993, and Durell vs. Miles, 53 N.M. 264, 206 P 

(2d) 547, recognize the existence of the doctrine, but do not 

present a clear holding on the point as does City of Carlsbad vs. 

Neal. 

This matter has, of course, been considered in other States 

It has received considerable attention in the State of California. 

In the case of Market Street Railway Company vs. California State 

Board, 137 Cal. App. (2d) 87, 290 P. (2d) 20, the Court was 

concerned with an action brought by a street railway company to 

recover sales tax. In this instance, when the company sold its 

properties, the State Board of Equalization had in effect a 

ruling that a bulk sale of property was not subject to the 

sales tax. During the course of the liquidation of the company, 

the Board changed its rule. The Court held that the Board was 

22. 



estopped and could not collect penalty and interest, the Court 

thereby deciding that under proper circumstances, estoppel can be 

applied against a Governmental agency, and the Court, with refer

ence to this point, made the following statement: 

"As was said in Baird v. City of Fresno, 97 Cal. 
App. (2d) 336, 342, 217 P. (2d) 681, 685: 'Ordinarily 
a governmental agency may not be estopped by the 
conduct of its officers and employees but there are 
many instances in which an equitable estoppel in 
fact will run against the government where justice and 
right require i t . ' . See for a good discussion, Farrell 
v. County of Placer, 23 CaL (2d) 624, 145 P. (2d) 570, 
153 A.L.R. 323. In Cruise v. City and County of San 
Francisco, 101 Cal. App. (2d) 558, 565, 225 P. (2d) 
988, 993, this court had the following comment to 
make: 'Whether an estoppel exists against the govern
ment should be tested generally by the same rules 
as those applicable to private persons. The govern
ment should not be permitted to avoid liability by 
tactics that would never be countenanced between 
private parties. The government should be an 
example to its citizens, and by that is meant a 
good example and not a bad one.'" 

The California Court, in the case of Sawyer vs. City of 

San Diego, 138 Cal. App. (2d) 652, 292 P. (2d) 233, also consider

ed the application of the doctrine of estoppel. The Court held 

that the doctrine would be applied against Governmental bodies. 

This case concerned the question of whether property owners 

located outside the City had the right to water service. The 

Court, in its decision at Page 239, made the following statement: 

"Whether or not the doctrine of estoppel is applicable 
is a question of fact unless but one inference can be 
drawn from the evidence. (Citing cases). The t r i a l 
court's finding in this connection is also supported 

24 |! by substantial evidence. The doctrine of estoppel 
ii will be applied against governmental bodies where 

25 ji justice and right require i t . (Citing cases.) In 
Ij City of Coronado v. City of San Diego, 48 Cal. App. 

26!! (2d) lbO, 172, 119 P. (2d) 359, supra, the doctrine 
! of estoppel was applied against the city of San Diego 

27 where it acquiesced for many years in the taking of 
water under contract and a new agreement and considera-

28 tion of settling other litigation was entered into 
modifying the original contract. This court there 

29 held that the city was estopped to insist upon a 
j; different interpretation of the new contract." 

31 j The Supreme Court of Colorado, in the case of Plz v. 

32 Housing Authority, 132 Col. 457, 289 P. (2d) 905, considered 

23. 
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the application of the doctrine i n condemnation proceedings. The 

Court applied the doctrine, and stated:(Page 912 Pac) 

" I t was suggested by the t r i a l court that estoppel 
against a governmental agency should be permitted 
only i n extreme cases. Whether the Housing Authority 
i s a governmental agency we need not decide. We 
have i n t h i s state ample authority for the proposi
t i o n that estoppel against such an agency may be 
applied i n a proper case. (Citing cases.) Estoppel 
was applied against the City of Denver i n an eminent 
domain proceeding. Heimbecher v. City and County 
of Denver, supra. I f estoppel applies to the City and 
County of Denver, i t surely applies t o the Housing 
Authority." 

Thus under the brief consideration of these cases applying 

estoppel against governmental agencies, we fe e l that i t i s clear 

that a l l of the elements are present i n t h i s case. 

There has been some discussion of good f a i t h by those who 

oppose the application for rehearing. They apparently misunder

stand our assertion of good f a i t h i n t h i s s i t u a t i o n . We simply 

assert that we r e l i e d on the orders of the Commission, that we had 

a r i g h t to rely on the orders of the Commission and that t h i s 

constitutes our good f a i t h . There is not i n any way involved i n 

th i s case the question of good f a i t h as i n those many cases which 

involved disputes between private individuals and trespass cases. 

As is well established by the authorities, the matter of whether 

a person trespasses i n good f a i t h upon the property of another 

involves a question of notice given by the true owner of the land 

to the trespasser, but we f a i l to see how t h i s i s i n any way 

concerned i n t h i s case. The cases cited by t h e i r oral argument 

indicate that they are relying on th i s unrelated doctrine. Por 

example, they cited the case of Liles vs. Thompson, 85 S.W. (2d) 

784 (Texas Court C i v i l Appeal 1935)- This case was re l i e d on by 

the opposition but involves a dispute between two individuals 

and the question i s whether the trespass was innocent or w i l l f u l 

This i s clearly not involved i n our case. Also at the oral argu

ment much was made about the fact that certain parties to the Carson 

24. 
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Unit Agreement did not agree to the forty-acre unit spacing, but 

this again obviously makes no difference in this case. Under a unit 

agreement the objections or disagreements among working interest 

owners on technical matters cannot have any effect on an operator 

who is conducting his business in accordance with the official rules 

and regulations of the State and Federal agencies having jurisdiction 

over such matters. 

It was clearly established at the hearings that Shell receiv 

ed no advice, recommendations or any other indication from any offici 

agency that its action in developing on a forty-acre basis was in anj 

way improper. This i s the good faith. This is the reliance upon the 

official action of the appropriate governmental agency. Just because 

an attorney in some other company writes a letter to Shell does not 

mean that i t should disregard the official rules and regulations of 

the Oil Conservation Commission, although such an attorney may have 

been practicing from a very early age. 

It has been contended by the parties opposing Shell's I 
i 

application that because of Sunray's application for an exception to j 
i 

the State-wide spacing and proration rules which was filed August 5, j 

1957, Shell should not have proceeded with the drilling of 40-acre | 

wells. It must be recognized that this application did not seek 
i 

to amend such rules or in any way contest their validity, but , 
merely requested an exception thereto. Obviously a request for j 

j 
an exception to State-wide rules does not serve to render them j 
inoperative. This was clearly recognized by the language in j 

i 

Orders R-1069 and R-IO69-A continuing such rules. If the Commission 
were to take the position that every time an application for an ! 

i 

exception to State-wide rules was filed, a l l operators must immediatj 

ly cease operations which might be affected by the application, for | 

such time as may be necessary to finally dispose of such application^ 
i 

oil and gas drilling and other development operations would be j 

seriously hindered and impeded. This would be inconsistent j 
i 

with the Commission's function to foster conservation. If the 
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Commission were to follow the position, urged by the parties 

opposing this application, with regard to the effect of f i l i n g 

an application for an exception to State-wide rules, i t would be 

a simple matter for a group of individuals or companies to thwart 

and hinder development of a particular f i e l d or area by f i l i n g 

successive applications for exceptions to State-wide rules. 

In this situation we believe that the authorities clearly 

hold that the doctrine of estoppel w i l l be applied against the Oil 

Conservation Commission under the facts of this particular case. 

Obviously, the facts as they were developed at the hearings are 

significant on this matter of estoppel, since i t is an equitable 

matter. I t is apparent that the applicant relied upon the orders 

of the Commission and, in reliance thereon, d r i l l e d a considerable 

number of wells, and further that the Commission thereafter has 

attempted to change these rules to the detriment of the applicant. 

Consequently, in order to prevent this damage to the applicant, 

the Commission should be estopped from asserting such contrary 

position as to the wells so d r i l l e d . This matter of estoppel j 

is necessarily an independent reason for the basis of the invalid- J 
j 

ifcy of Order No. R-IO69-B. Each and any of the grounds raised i n i 
j 

this memorandum would constitute of i t s e l f a basis for the invalid-! 
i 

i t y of this Order. j 

OTHER POINTS ! 
I 

In the application for rehearing, the petitioner refers j 
to other matters related to the invalidity of the order complained I 

1 
t 

of. I t would not seem necessary to cite cases on these several { 

points, although they are of importance. The applicant, in i t s I 

petition for rehearing, refers to a discrimination against i t as ! 

a result of the issuance of Order R-IO69-B. We believe that this j 

discrimination is apparent from the effect upon the applicant of 

this order complained of and i t would not seem necessary to discuss 

the matter at any particular length here. This discrimination is 

i 
26. 
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a matter related to the retroactive effect of the order and to the 

effect of the order upon the vested rights of the applicant. I t 

is sufficient to establish this discrimination by merely pointing 

out the fact that by reason of the order fourteen (14) wells of 

the applicant w i l l be shut in for a period of one year and that these 

wells were properly located, legally d r i l l e d and entitled to a f u l l 

unit allowable prior to the issuance of the order. 

The applicant believes that any one of the several points 

upon which this brief is based is sufficient in i t s e l f to warrant 

revocation of the order and to establish that the order, insofar 

as this applicant is concerned and insofar as action already taken 

by i t , is invalid. The order as to the future is clearly valid, 

but any operator in the state must be protected in a situation 

such as Shell finds i t s e l f here. Therefore, the applicant 

respectfully urges the Commission to reconsider i t s order and 

to rescind and revoke i t . 

Respectfully submitted, 

SHELL OIL COMPANY 

By. 
Oliver Seth 

Leslie E 
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CASE NO. 1.30C 

BEFORE THE OIL CONSERVATION 
COMMISSION OF THE STATE OF 

NEW MEXICO 

IN THS MATTER OF THE APPLICATION ) 
OF SbflRAY MID-CONTINENT OIL COMPANY 
FOR AN ORDER EXTENDING THE HORIZONTAL 
LIMITS OF THE BISTI-LOWER GALLUP OIL 
POOL IN SAN JUAN COUNTY, NEW MEXICO, 
AND TEMPORARILY ESTABLISHING UNIFORM 
80-ACRE WELL SPACING AND PROMULGATING 
SPECIAL RULES AND REGULATIONS FOR 
SAID POOL. 

RESPONDENTS MEMORANDUM BRIEF IN SUPPORT OF 
OCC ORDER NO. R-1069-B 

The Application for Rehearing f i l e d by the applicant, Shell Oil 

Company, alleges that this Commission erred i n entering i t s Order No. R-1069-1 

which granted an optional UO-OO acre well spacing unit i n the Bisti-Lower 

Gallup Oil Pool as an exception to the statewide 40-acre spacing pattern. 

Various grounds as a basis for the invalidity of this Order are contained in 

the body of the Petition for rehearing. However, the prayer reads as though 

Petitioner had abandoned i t s allegations set forth i n the Petition for the 

re l i e f sought in the prayer is entirely foreign to and inconsistent with the 

issues raised i n the Petition for Rehearing. Moreover, the requested affirm 

ative r e l i e f i f granted would necessarily affirm in a l l respects the validity 

of the Order complained of with the modification that Petitioner's fourteen 

40-acre wells be given a double unit allowable. 

We f u l l y appreciate that the prayer of a petition or pleading does 

not constitute any part of the pleading either under common law or code 

pleading. 

See 

Burnham-Hanna-Munger Dry Goods Co. v. H i l l , 
17 N.M. 3^7, 160 P. 602, syllabus 

-1-



"Under code pleading the prayer for r e l i e f is no 
part of the statement of the cause of action." 
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But, one cannot l i k e l y pass over the real objective the Petitioner is seeking 

to accomplish by the instant rehearing. I t cannot be seriously argued nor 

did the Petitioner set forth any facts in the Petition to entitle i t to such 

r e l i e f . Obviously their muteness in this respect is because the objective 

r e l i e f is beyond the power of the Commission to grant. 

See 

Section 65-3-14 (c), N.M.S.A. (1953) Anno. 

which reads in part: 

"the owner of any tract that is smaller than the 
d r i l l i n g unit established for the f i e l d , shall not 
be deprived of the right to d r i l l on and to produce 
from such tract, i f the same can be done without 
waste; but i n such case the allowable production 
from such tract as compared with the allowable pro
duction therefrom i f such tract were a f u l l unit 
shall be i n ratio of the area of such tract to the 
area of a f u l l unit." 

(Emphasis ours.) 

We call the Commission's attention to the apparent real objective of 

Petitioner's rehearing because i t should be strongly pointed up before dispos

ing of the merits of the allegations contained in the body of the Petition. 

As alleged in the Petition, Shell Oil Company dr i l l e d fourteen wells 

each upon a 40-acre unit under the then existing rules and regulations of the 

Commission and by so doing now claims that Order No. R-IO69-B by granting an 

optional 40-80 acre d r i l l i n g unit and i n establishing a proportionate unit 

allowable for an 80-acre d r i l l i n g unit is invalid. Petitioner alleges the 

subject Order to be improper in the following respects: 

1. The Order is arbitrary, unreasonable, and discriminatory against 

Shell who "in good fai t h " d r i l l e d the subject wells on a 40-acre density. 

(Paragraphs 1, 2, 3 and 4 of the Petition). 

2. That the Order is not supported by a finding that one well w i l l 

-2-
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efficiently and economically drain 80 acres. (Paragraph 5 of Petition). 

3. That the Order confiscates Petitioner's alleged vested property 

rights in violation of the constitutional State and Federal due process 

clauses. (Paragraph 7 of Petition). 

h. The Order impairs the obligation of contracts i n violation 6 

the State and Federal constitutional provisions. (Paragraph 8 of Petition). 

5. The Order is contrary to OCC Rule 505 relating to the depth 

factor in the allocation of production. (Paragraph 9 of Petition). 

And, last, 

6. That by reason of the action and representations made by the 

Commission to the Petitioner prior to the issuance of the Order complained 

of, the Commission should now be estopped from establishing an 80-acre d r i l l 

ing unit with the given proportionate allowable. 

Each of these contentions w i l l be discussed in the above order. 

However, Petitioner's contention as set forth i n Paragraph 6 of the Petition 

does not warrant any argument and i t w i l l be recalled that Petitioner i t s e l f 

did not see f i t to argue this contention at the re-rehearing on March 13, 

1958. 

POINT I . 

IN ORDER NO. R-1069-B ARBITRARY, UNREASON
ABLE, AND DISCRIMINATORY AS TO THE PETITIONER 
WHO ALLEGEDLY "IN GOOD FAITH" DRILLED THE 
SUBJECT WELLS AT THE TIME AND UNDER THE CIR
CUMSTANCES THEN PREVAILING? 

I t w i l l be recalled that the Application by Sunray Mid-Continent 

Oil Company to establish an 80-acre spacing unit in the Bisti-Lower Gallup 

Oil Pool was f i l e d before this Commission on August 5, 1957 and the hearing 

thereon was held September 18-19, 1957. As of the date of the original 

hearing, Shell apparently had no plans to d r i l l any 40-acre unites for the 

remainder of the year. On Pages 280-281 of the transcript, their witness, 

Mr. Robinson, stated i n answer to a question by Mr. Seth—"The balance of 

-3-



this year we have planned and our oudget approved and calls for tne d r i l l i n g 

of twenty-nine additional wells in addition to the thirty-seven l i s t e d on 

exhibit shown as 13-b (referring to the d r i l l i n g on an 80-acres pattern). 

For the next year under 4-0-acre spacing we have tentative planned i n our bud

get and incidentally our budget is on a calendar year Dasis, etc. " And in 

response to a question by Mr. Campbell, on Page 2o2 of the transcript, Mr. 

Robison states — "To what we consider proven now, there would be enough 

80-acre wells for the remainder of 1957 there would be twenty-nine wells to 

keep us going for the balance of the year the same as the ko, but next year 

there would be eleven wells." And on Page 265, Mr. Cooley asks Mr. Robison — 

»Yqu stated that Shell has not commenced any 40-acre wells since the f i l i n g 

of this Application. Would you be in a position to state whether they antici

pate commencing any u n t i l there is a f i n a l decision i n this case?" And Mr. 

Robison replies — " I think that is right, that we w i l l defer, we w i l l l i k e to 

and probably w i l l defer d r i l l i n g u n t i l there is a decision in this case." 

At this point we refer to the abundance of correspondence had between 

Shell and other interested parties i n the Carson Unit Area which were intro

duced at the oral hearing as Respondents' Exhibits Rxl-20.These Exhibits 

demonstrate how f u l l y aware Shell must have been of the consequence of their 

acts and doings and how the interested parties pled with Shell not to develop 

on a kO-acre unit. 

The legality of Shell's d r i l l i n g of the twelve wells on a 4o-acre 

pattern between October 9, 1957 and October IV, 1950 is not questioned in view 

of the existence of the statewide spacing rule and Order No. R-1069, DUt i t 

may be questioned whether the d r i l l i n g of 40-acre wells prior to "a f i n a l 

decision i n this case" demonstrated the exercise of ordinary sound judgment. 

Shell admitted at the hearing on March 13, 1958, through Mr. Robison, that i t 

was well aware of the statutory provisions for rehearing and would not one 

expect that they would not have abruptly changed their avowed plans not to 
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i;he possibility 

d r i l l anymore 40-acre locations during -che 20-day period permitted for f i l i n g 

applications for rehearing and the 10-day period within which tne Commission 

had the right to rule on such applications. After the applications for re

hearing were f i l e d and surely after the rehearing was granted !Shell certainly 

must have been aware of the fact that 00-acre spacing for the :3isti-

Lower Gallup was at least within the realm of possibility. That possibility 

existed u n t i l the Commission entered the subject Order Wo. R-IO69-B and the 

fact that such Order was entered surely demonstrates how good 

was. Shell's change of plans and their rapid acceleration of developing 

their properties upon a 40-acre spacing pattern suggests the thought that 

their actions were designed to accomplish the very result that 

the Application for Rehearing — that the accomplished d r i l l i n g of more 40-acr^ 

locations could serve to dissuade the Commission to depart from their ruling 

in the original hearing. 

I f Petitioner feels Order No. R-IO69-B adversely affects i t , i t is 

only because of their own knowledgeable actions i n the premises 

submit that Shell is i n no worse position now than i t was before the granting 

of the Order for i t is permitted under Rule No. RIO69-B to do precisely that 

which i t could do under the statewide spacing rule. I t may d r i l l one well to 

each of i t s 40-acres and receive therefor one 40-acre allowable 

exactly what Shell has advocated in this cause from the beginni 

they pleaded in 

Nor is Shell i n a position to say that i t had not been) apprised of 

the possibility that 80-acre locations would be given tha ^0-acrle allowables. 

This i s borne out by the correspondence above referred to as Respondents' 

ExhibitJfe&a&axi'i, i n fact, the attorneys for Shell at the original hearing 

seemed to be apprehensive of that very result. Reference is male to the re

marks by Mr. Cooley and Mr. Porter, Pages 320-321 of transcript; Mr. Seth's 

statement, Page 332; and that of Mr. Kell's, Page 337- Refer aLso to the 

discussion at the f i r s t rehearing, Pages 68-69 of transcript by Mr. Grenier 

-5-
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and Mr. Brinkley; The recommendations made by Sinclair, Pages 90-91-99 and 

118, and the statement of Mr. Campbell, Page 305, and the statement of Mr 

Dutton, Pages 307-309. 

I f , for the sake of argument, we were to assume that 

" i n good fa i t h " as i t so strenuously urges, is Shell under the 

to relief? There is an abundance of law to the contrary. For 

the case of 

Shell did act 

law entitled 

example, i n 

1950) Reickhoff v. Consolidated Gas Co., (Montana 
217 P. 2d 1076 

wherein the P l a i n t i f f owned an o i l and gas lease. The Defendant purchased 

the fee t i t l e to the tract and brought a quiet t i t l e suit against the 

Pl a i n t i f f . The decree favored the P l a i n t i f f Gas Company in that action 

and the Gas Company entered upon the lands and d r i l l e d a producing gas well. 

P l a i n t i f f Reickhoff appealed the quiet t i t l e suit to the Supreme Court and 

got a reversal of the lower court's decision (151 P. 2d 5°0> 593). Plain

t i f f Reickhoff then brought this action for an accounting and ai injunction 

against the Gas Company. The lower court held that his lease npd terminated 

and he again appealed to the Supreme Court. The Supreme Court 

regard to the Gas Company's actions -

stated, with 

"but -the company says it was not a willful tres
passer for it entered under the District Court's 
decree assumed to annul the lease and to quiet 
title in it. However, it knew the law gave to 
Reickhoff the right of appeal and that on such 
appeal the decree might be either reversed, modi 
fied, affirmed, or the case be sent back for the 
taking of further evidence or a new trial. It knew 
Reickhoff had vigorously fought the suit and tha-; 
he was likely to appeal from the judgment entered 
against him. In misjudging the law and Reickhof: *. 
the gas eoapaay acted at i t s p e r i l . I t assumed ;he 
attendant risk of d r i l l i n g the well i n the lands 
leased to Reickhoff and of having the t r i a l eour ;'s 
judgment reversed on appeal, but i t took the chaiice 
and lost." 

(Emphasis ours.) 
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" I t is ordinarily held that the court w i l l not 
relieve from the prejudicial effects of a mistake 
of law introduced by an erroneous decision of an 
inferior court." 
(Citing authorities.) 

"As was said i n a case involving si.mil ar facts 
"entirely good f a i t h , i t occurs to us, would have 
dictated to them that the proper course would be 
to wait u n t i l the controversy had been f i n a l l y 
determined before expending large sums of money 
in d r i l l i n g upon the land.' " 
(Citing cases.) 

Quoting further, the Court said: 

"Why should one be treated as acting i n good faith 
when deal Ing with property as his own, when he knows 
a l l of the facts which constitute his claim as well 
as the claim of hie adversary, which facts, when 
properly construed, give him no t i t l e to the land. 
Such a holding would make every man a judge oi the 
law i n his own case, instead of being bound by tne 
law as interpreted by those charged witn that duty. 
We must therefore conclude that the defendants, 
when they d r i l l tne wells on tnese lands, were w i l l f u l 
trespassers just as much as thougn tnere had been no 
question but that the p l a i n t i f f had the superior 
right. They could not decide the disputed question 
in their own favor, and then proceed with tne hope 
that their acts would be characterized by tnis court 
as in good faith even tnough their judgment upon the 
law of the case should not be approved." 

(Emphasis ours.) 

Other cases could likewise be cited, such as, 

Liles v. Thompson, 
55 S.W.2d 784 

wherein the Court stated, at Page Tdk: 

"But i t seems to us a serious impeachment of the good 
fai t h of the lessees when they persisted i n develop
ing the land for o i l over the vigorous protest of an 
adverse claimant who was then suing; of which adverse 
claim and suit such lessees had f u l l notice. I t 
would seem in such a case the lessees should be held 
to have expended their money at their own risk and 
cannot be justly considered as innocent trespassers." 
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POINT I I . 

PETITIONER'S CONTENTION THAT ORDER NO. 
R-1069-B "IS CONTRARY TO LAW IN THAT IT IS 
NOT SUPPORTED BY A FINDING THAT ONE WELL 
WILL EFFICIENTLY AND ECONOMICALLY DRAIN 
80 ACRES" IS NOT SUPPORTED BY THE LAW AP
PLICABLE TO THE INSTANT CASE. 

Petitioner construes Section 65-3-14 (b), N.M.S.A. (1953) Anno. 

as requiring an Order to be bottomed upon such a finding. The statute in 

question provides: 

"The Commission may establish a proration unit for 
each pool, such being the area that can be e f f i 
ciently and economically drained and developed by 
one well, and in so doing the Commission shall con
sider the economic loss caused by the d r i l l i n g of 
unnecessary wells, the protection of correlative 
rights including those of royalty owners, the pre
vention of waste, the avoidance of the augmentation 
of risks arising from the d r i l l i n g of an excessive 
number of wells and the prevention of reduced re
covery which might result from the d r i l l i n g of too 
few wells." 

( I t is hard to follow Petitioner's reasoning that i f such a finding as they 

insist upon be made why they would not by the same reasoning insist that a l l 

the other consiA®:ataaas recited i n the statute should not also be made find

ings of fact as a prerequisite for the validity of an Order.) 

I t w i l l be observed that this provision of the statute makes no re

quirement that the Commission make any finding whatever. I t is merely per

missive i n nature and defines the factors which control the permissive action. 

The Commission i n entering i t s Order No. R-IO69-B made certain gen

eral findings, particularly Findings Nos. 5, 6, and 0 which, i t is submitted, 

effectively show the Commission concluded that sufficient evidence was ad

duced to jus t i f y the establishment of 80-acre proration units on a temporary 

basis, that 80-acre proration units should be temporarily established, and 

that a proportional factor of two should be assigned to each such 80-acre 

unit for allowable purposes. 
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Our United States Supreme Court, in the case of 

United States v. Louisiana, 
290 U.S. 70 

where the statute under which the agency I s operating requires a finding be 

made, the Court held that i t is essential that this be done but where the 

statute is indefinite on the question of findings or makes no requirement, 

the Court held that findings are not essential to the validity of the Order. 

In a suit to enjoin an I.C.C. rate increase, i t was held in 

Montana v. United States, 
2 F. sup. 448 

"The statute provides that, in exercise of i t s 
authority the Commission shall report in writing, 
but only when damages are awarded does i t stipu
late findings shall be included. * * * In a l l 
other investigations, i f justification otherwise 
clearly appears formal and precise findings are 
not necessary." 

Where an ultimate finding has been made, a subordinate finding 

results by necessary implication. 

Truck Ins. Exchange v. Industrial Accident Commission, 
226 P.2d 583 

that of 

A case raising an almost identical question as the one at issue is 

Humble Oil & Refining Co. v. Bennett, 
149 S.W. 2d 220 

wherein the Court held that the creation of a d r i l l i n g unit implied a find

ing that one well would drain a unit. This involved a Rule 37 question. In 

answer to a contention that wells d r i l l e d on 10-acre spacing would have a 

drainage advantage over wells d r i l l e d on 20-acres, the Court pointed out 

that Rule 37 authorized d r i l l i n g of wells on 10-acres and i t s application 

to the Pool in question "implies a finding by the Commission that a well 

would drain 10-acres instead of 20 as insisted by Appellants." 
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Where the scope of review in the District Court encompasses the 

entire record as i t does under Oil Conservation Commission statutes, findings 

are not necessary to sustain the Order and are i n no wise binding upon the 

reviewing court. 

Seaward v. D&R.G. Ry., 
17 N.M. 557 

Harris v. State Corporation Commission, 
46 N.M. 352 

The New Mexico Supreme Court in 

Ferguson-Steere Motor Co. v. State Corporation Commission, 
60 N.M. , 2QQ P.2d 440 

passed on many of the questions involved in this Application and ruled that 

lack of or insufficiency of findings should not be raised unless the party 

complaining of their absence or insufficiency has made a request for findings 

A distinction between the instant case and the Ferguson-Steere case might be 

raised upon the ground that the ruling in the Ferguson-Steere case is based 

upon the fact that the Corporation Commission had adopted the rules of proce

dure of the District Court, but the court i n the Ferguson-Steere opinion went 

to some pains to point out that this fact merely strengthened i t s conclusion 

i n regard to the point involved. 

The best means of presenting a conclusion is to quote from the 

Ferguson-Steere opinion. This was a motor transportation case where the con

tention was raised that the Corporation Commission in making i t s Order failed 

to make findings of fact upon the issues raised in -che proceedings before i t 

and failed to make appropriate findings relative to the adequacy of existing 

transportation f a c i l i t i e s . 

The Court in i t s opinion f i r s t held that the absence of specific 

findings did not render the Order of the Commission invalid. 

"We think the better reasoned decisions hold and 
absence of specific findings does not render void 
an order granting a certificate such as that here 
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Involved. More specifically is this true, when 
there was no request made on the Board ot Commis
sion whose acts are challenged to make specific 
findings. 
* * * 

I f findings, more adequate findings, by the Admin
istrative Board or Commission be desired, a duty 
rests on the party complaining of their absence to 
have made a request for them." 

Uae Court then quoted with approval the opinion in 

Railroad Commission v. Great Southern Ry. Co., 
185 ALa. 354, 64 Southern 15 

to the effect that the Court accepts the making of the Order by a Commission 

as a finding by the Commission that the circumstances are such as to jus t i f y 

the making of the Order. 

I t is thus seen that there is no necessity under the statute under 

consideration here for the Commission to make specific findings; that the 

Commission did i n fact make the ultimate finding i n creation of a proration 

unit and the question of drainage by one well flows from that finding by 

necessary implication since i t cannot be presumed that the Commission did not 

follow the mandate of the statute; and that the applicant for rehearing is 

in no position now to complain as to the sufficiency of findings i n this 

case, having submitted no request to the Commission for more specific find

ings. 

POINT I I I . 

THE PETITIONER HAD NO VESTED RIGHT AND THE 
ORDER COMPLAINED OF DOES NOT CONFISCATE ANY 
OF PETITIONER'S PROPERTY RIGHTS. 

As alleged i n Paragraph 7, Shell Oil Company dr i l l e d fourteen wells 

upon 40-acre units under the then existing rules and regulations of the 

Commission and by so doing i t now claims that Order No. R-1069-B by creating 

80-acre spacing, setting well locations, and in establishing proration units 

confiscates the Petitioner's alleged vested property rights i n violation of 

the State and Federal due process clauses. 
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The questions thus posed under Paragraph '( would appear to be: 

1. Did the Applicant acquire a vested property right by 
the d r i l l i n g of these wells? 

2. Does the Cammission have the power and authority to 
alter their spacing rules and regulations from time 
to time? 

3. Is the Order complained of an arbitrary and unrea
sonable rule and regulation? 

The opinions i n the cases hereinafter cited deal with a l l three of these 

questions simultaneously. The wholesale l i t i g a t i o n involving these issues 

beyond question support the action of the Commission in the issuance of i t s 

Order No. R-1069-B. 

Did the Petitioner acquire any "vested" property right by the d r i l l 

ing of any well upon a 40-acre spacing unit prior to the Order complained of 

In the case of 

Texas Trading Co., et a l . , v. Stanolind, 
161 S.W. 2d 1046 (19^2) 

the Texas Trading Co. appealed from an Order of the Commission which can

celled Appellant's permit to d r i l l an additional well within a d r i l l i n g unit 

The P l a i n t i f f contended as a matter of law i t was entitled to d r i l l the add! 

tional well because under the then spacing rules and regulations i n exist

ence at the time the subject land was segregated and when i t acquired the 

lease the P l a i n t i f f had the right to d r i l l the additional well. To this con 

tention, the Texas Court of Appeals had this to say: 

"The contention is overruled. Spacing rules must 
be subject to change from time to time to permit 
fa i r and equitable adjustment of the machinery of 
o i l proration to meet changing conditions. I f a 
lease owner could acquire a 'vested right' in the 
spacing rules existing atjiny^particular time, then 
the power of the Railroad Commission to make new rules 
for regulating d r i l l i n g and o i l production equitably 
and f a i r l y among lease owners, and properly to con
serve the o i l resources of the State, would be greatly 
hindered. In the very nature of the police powers from 
which the State derives i t s right to regulate the pro
duction of o i l and gas, the o i l operators can acquire 
no 'vested right' in the mere rules by which the power 
is exercised from time to time." 
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Railroad Commission v. Rowan and Nichols Oil Co., 
310 U.S. 573, 04 L.Ed. 1360 

Similarly i n the case of 

Patterson v. Stanolind Oil & Qas Co., 
77 P. 2d 03 (Okla. 1930J 

certain royalty owners contested the constitutionality of the Oklahoma Well 

Spacing Act (1952 Oklahoma Stat. Anno. Section 65-07) with regard to their 

interests i n a well completed prior to the spacing order of the Commission. 

Among the issues raised were the due process clause, impairment of contract

ual obligations, and the retroactive effect of the well spacing order. The 

statute in question, provided, among other things, that the different royalty 

owners within a d r i l l i n g unit shall share i n the production in proportion 

that their acreage bears to the entire d r i l l i n g unit. 

The Supreme Court of Oklahoma i n overruling the Plaintiff's content

ion said: 

"The decision of the United States Supreme Court i n 
the case of Ohio Oil Company v. State of Indiana, 
177 U.S. 190, 44 L.Ed. 729, was based upon the 
theory that the right of the owner of land to the 
o i l and gas thereunder i s not exclusive but is com
mon to and merely co-equal with the rights of other 
land owners to take from the common source of supply, 
and therefore that his property rights to said o i l and 
gas are subject to the legislative power to prevent 
the destruction of the common source of supply. I t 
has already been decided that this police power of the 
State to prevent the destrictuon of the common source 
of supply may be exercised by regulation of product
ion therefrom." 

[ In support of this contention, the Court cited the case of 

Champlin Refining Co. v. Corporation Commission, 
286 U.S. 210, 76 L.Eu. 1062 

viz: 
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"Every person has the right to d r i l l wells on his 
own land and take from the pools below a l l the gas 
and o i l that he may be able to reduce to possession 
including that coming from land belonging to others, 
but the right to take and thus acquire ownership is 
subject to the reasonable exertion of the power of 
the state to prevent unnecessary loss, destruction, 
or waste. And that power extends to the taker's un
reasonable and wasteful use of natural gas pressure 
available for l i f t i n g the o i l to the surface, and 
the unreasonable and wasteful depletion of a common 
supply of gas and o i l to the injury of others en
t i t l e d to resort to and take from the same pool." 
(Citing many authorities.) 

The Court then further said: 

"From the foregoing authorities, i t i s obvious that 
i t is not beyond the police power of the state to 
restrict the individual owner's taking from the com
mon source of supply, as well as to authorize a 'just 
distribution' among the various owners of mineral 
rights i n land overlying the common source of supply, 
of that portion of said supply so taken or reduced to 
possession by the individual owner. The restriction 
of d r i l l i n g by the spacing of wells seems to be a much 
more feasible and effective method of securing a just 
distribution for such owners than restrictions upon 
production after same has already commenced, for i t 
tends to eliminate many distinct faults apparent i n 
such regulations^ One of these was pointed out by 
Judge Kennamer when the case of Cuamplin Refining Co. 
v. Corporation Commission, supra, was before the 
federal District Court, 51 F.2d 823, 834. He said 
the following of the 1§15 conservation law: 

'Acreage is ignored and an operator with two 
5,000-barrel wells on 5 acres may take out of the com
mon source of supply, under the provisions of section 
4, as much o i l as an operator with two 5,000-barrel 
wells on 20 acres i n the same f i e l d . Proportionate 
taking per well i s wholly inequitable i f the Legis
lature intends to secure 'a just distribution, to 
arise from the enjoyment * * * of their privilege to 
reduce to possession*, because the operation with 20 
acres has four times as much privilege as the operator 
with 5 acres i n the same f i e l d . ' 

The 'wasteful necessity of d r i l l i n g off-set wells' is 
another vice which is minimized by such restrictions 
on d r i l l i n g . Helmerich & Payne v. Roxana Petroleum 
Corp., 136 Kan. 254, 14 p.2d 663. One of the essentials 
to the preservation of the common source of supply or 
the prevention of i t s waste is the preservation of the 
reservoir energy necessary to production therefrom by 
the natural process of flowing. This has been recog-
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nized by the courts and the power of the state to 
prevent the waste of said reservoir energy is be
yond successful contradiction. 
* *• # 
The restriction of d r i l l i n g limits the number of 
penetrations i n the reservoir and i t seems logical 
that the less the reservoir is punctured, the less 
the supply of reservoir energy is l i k e l y to be de
pleted." 

In upholding the constitutionality of the rule and regulation, the Court 

concluded by saying: 

"And this would be true even though the p l a i n t i f f were 
able to prove a distinct loss to himself through the 
operation of the statutes putting said police power 
into force and effect. 

In Brown et a l . v. Humble Oil & Refining Company, 
supra, the following words were quoted with approval 
from Lombardo v. City of Dallas, 124 Tex. 1, 73 S.W. 
2d 475, 478: 

'All property is held subject to the valid exercise 
of the police power; nor are regulations unconstitu
tional merely because they operate as a restraint upon 
private rights of person or property or w i l l result in 
loss to individuals. The i n f l i c t i o n of such loss is 
not a deprivation of property without due process of 
law; the exertion of the police power upon subjects 
lying within i t s scope, in a proper and lawful manner, 
is due process of law.' 
* * * 

Regulation, of course, includes a determination of 
the location of the wells and the amount of o i l each 
should be allowed to produce, so that the reservoir 
energy w i l l not be exhausted before a l l of the recover
able o i l is wrested from the common source of supply." 

(Emphasis ours.) 

In the case of 

Hunter Oil Co. v. McHugh, 
11 So.2d 495 (La. 1942) 

P l a i n t i f f d r i l l e d a well on a 190-acre tract at a cost of $44,000.00 and the 

installation of a pipeline at a cost of $12,380.16. Thereafter, the Com

mission established a compulsory d r i l l i n g unit of 320 acres. Thereafter, 

P l a i n t i f f contended that i t should be permitted to produce from i t s well the 

allowable permitted at the time the well was d r i l l e d and the Commission's 
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Order requiring i t to unitize i t s 190 acres with other acreage to conform 

with the required d r i l l i n g unit of 320 acres was unconstitutional. The Court 

in upholding the Commission's Order cited an array of authorities and cited 

with approval the above mentioned case of Patterson v. Stanolind, Supra. 

I t is of interest to note the comment i n the Court's opinion as to 

the relationship of the number of wells d r i l l e d to the market demand. 

"The evidence in this case shows that the establish
ing of the 320-acre d r i l l i n g unit w i l l allow for at 
least 28 wells and possibly 34 wells, according to 
the estimated area, on the Louisiana side of the 
Logansport gas f i e l d ; and that that number of wells 
w i l l produce many times the present market f a c i l i 
ties or demand for many years to come. The evidence 
shows also that i f a larger number of wells were a l 
lowed to be d r i l l e d on the Louisiana side of the 
Logansport f i e l d they could not produce eventually 
more gas from the common reservoir than the volume 
that can be produced from the number of wells which 
the 320-acre d r i l l i n g unit allows. I t goes without 
saying that the d r i l l i n g of more wells than are 
necessary to drain a gas f i e l d efficiently and econ
omically causes waste; i t is a waste of valuable 
material and s k i l l and labor; a waste of gas for fuel 
in the d r i l l i n g of the unnecessary wells; and a waste 
of gas i n the allowing of the unnecessary wells to 
clean themselves out before being placed on product
ion." 

There is no Supreme Court decision i n New Mexico defining the author 

i t y or powers of the New Mexico Oil Conservation Commission. However, i t is 

believed that considerable weight and substance can be given to the text 

writer of Summers Oil and Gas, Volume I , Page 352, Section 85, which reads: 

"g 85. SPACING OF WELLS-POOLING-NEW MEXICO 
The New Mexico o i l and gas conservation statute author
izes the conservation agency of that state to make 
regulations governing the spacing of wells and issue 
orders creating proration units for each pool. A pro
ration unit i s defined as an area which may be e f f i 
ciently and economically drained by one well. The 
pooling of separate tracts within a proration unit is 
permitted and the conservation agency is authorized 
to require pooling of such tracts where necessary to 
afford the owners the opportunity to produce their 
just and equitable share of the o i l or gas i n the 
pool. The owner of a tract smaller than a d r i l l i n g 
unit may d r i l l and produce o i l or gas, provided i t can 
be done without waste, but i n such a case the allowable 
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production for the tract shall be with respect to 
the allowable production for the unit shall be i n 
the ratio of the area of the tract to the area of 
the unit. * * * An owners' just and equitable 
share of the o i l and gas i n a pool is defined as 
being 'an amount, so far as can be practically de
termined, and so far as can be practicably obtained 
without waste, substantially i n the proportion that 
the quantity of recoverable o i l or gas, or both, under 
such property bears to the total recoverable o i l or 
gas or both i n the pool, and for this purpose to use 
his just and equitable share of the reservoir energy.' 
The conservation agency is authorized to adopt a well 
spacing plan agreed by the owners in a pool, i f i t 
has the effect of preventing waste and is f a i r to 
the royalty owners, although the agency may modify 
such plan for the prevention of waste upon a hearing 
and after notice." 

The author further says: 

"The o i l and gas conservation statutes of twenty-two 
states authorize their conservation agencies to regu
late the spacing of wells, to establish d r i l l i n g units, 
to -permit agreements for the pooling of separately 
owned tracts within a d r i l l i n g unit and i n a l l of these 
states, with one exception, (Oregon) the conservation 
agencies are authorized to require the pooling of 
tracts within a d r i l l i n g unit." 

Volume I , Page 280, 
Sections 65-3-11 N.M.S.A. (1953) 

and 65-3-14 N.M.S.A. (1953) 

Also, the Petitioner in Paragraph 7 of the Petition for Rehearing 

claims that the "Order R-1069-B is a retrospective regulation and the retro

active effect of i t is to confiscate and violate the vested property rights 

of the Applicant." 

Our New Mexico Supreme Court has defined a "vested right" as the 

power to do certain actions or possess certain things lawfully and this right 

may be created by common law, by statute or by contract, and upon principle 

every statute which takes away or impairs vested rights acquired under exist

ing laws or creates a new obligation, imposes a new duty or attaches a new 

disability i n respect to transactions or considerations already passed must be 

deemed retrospective. 
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See 

Rubal Cava v. Garst, 
53 N.M. 295, 206 P.2d 1154 

We submit, i n what way or manner does the Order complained of take 

away or impair any right which Petitioner acquired under any prior rule or 

regulation of this Commission? In what respect does the Order create any 

new obligation i n respect to any prior transaction or consideration? Order 

No. R-1069-B does not set forth a compulsory d r i l l i n g unit but is permissive 

i n nature only. Now, as before the adoption of the Order, cannot the Peti

tioner and a l l other operators similarly situate develop any or a l l their 

acreage upon a 40-acre d r i l l i n g unit? Now, as before, i s not the proration 

formula on an acreage basis and the same f u l l allowable given to a 40-acre 

unit as before the adoption of the Order? 

Is the Order retrospective i n nature when the rights exercised by 

the Petitioner were subject to Rule 104-L of the Commission, which reads, 

i n part: 

"In order to prevent waste the Commission may after 
notice and hearing f i x different spacing require
ments and require greater acreage for d r i l l i n g tracts 
i n any defined o i l pool or in any defined gas pool 
* * # ." 

And, i n further view of Rule 501 (b): 

"After notice and hearing, the Commission, in order 
to prevent waste and protect correlative rights, may 
promulgate special rules, regulations or orders per
taining to any pool." 

Is not the Petitioner now as before the issuance of the Order af

forded the same right and opportunity to recover i t s just and equitable 

share of the o i l i n the pool? In reality and in truth and fact, a l l the 

Petitioner is asking by the instant Petition i s : We have spent twice as 

much money in the pool as any other operator, although unnecessarily, but 

having done so we now want to receive twice as much o i l as the other 
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In conclusion, we refer to the recent New Mexico Supreme Court case 

decided i n April, 1957, 

State v. McLean, 
62 N.M. 264, 305 P.2d 9»3 
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where i t upheld the power of the State i n the State Engineer to enforce 

rules and regulations regarding the appropriation of water and in so doing, 

said: 

" A l l water within the State whether above or beneath 
the surface of the ground belongs to the State which 
authorizes i t s use and there is no ownership in the 
corpus of the water but the use thereof may be ac
quired and the basis of such acquisition is of bene
f i c i a l use. The State as owner of water has a right 
to prescribe how i t may be usedT This the State has 
done hy the enactment of Section 75-11-2 * * *. Water 
appropriators and appropriations on each of the 
Artesian basins of the State are numerous. The State 
is v i t a l l y concerned i n every appropriation. The 
need for water is imperative and often the supply 
is insufficient. Such conditions lead inevitably 
to many serious controversies, and demand from the 
State an exercise of i t s police power, not only to 
ascertain rights but also to regulate and protect 
them. Regulation, however, is not confiscation?1" 

This pronunciation by our Supreme Court would undoubtedly be applied to the 

instant case were i t to review the same. 

POINT IV. 

THE ORDER COMPLAINED OF DOES NOT IMPAIR THE 
OBLIGATION OF ANY CONTRACT IN VIOLATION OF 
THE STATE AND FEDERAL CONSTITUTIONAL PRO
VISIONS AND PARTICULARLY THE CARSON UNIT 
AGREEMENT. 

Shell, in Paragraph 8 of their Petition, contends that Order No. 

R-1069-B, 

"impairs obligations under contracts between the 
State of New Mexico, the United States Geological 
Survey and Shell Oil Company as operator which con
tracts were created by the Carson Unit Agreement. 
# # * " 
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I t is indeed a novel argument that the approval of the Carson Unit 

Agreement and the plans for development by the State of New Mexico and by 

the USGS, ipso facto, make such governmental agencies contracting parties to 

the agreement. No such governmental agency can act i n such matters except i n 

i t s capacity of regulation and i t s sole contact with the unit is but an ap

proval. None of these agencies by their own limited creation can go beyond 

regulation and approval. See 

21 F.Sup. 989, 83 L.Ed. 352 

The State Land Commissioner has no such power to contract as Peti

tioner contends and his only authority and power to act in the premises i n 

regard to the Carson Unit Agreement is under Section 7-H-39, N.M.S JI. (1953) 

Anno, which reads, i n part: 

"For the purpose of more properly conserving the o i l 
and gas resourves of the State, the Commissioner of 
Public Lands may consent to and approve the develop
ment or operation of State lands under agreements 
made by lessees of State land jo i n t l y or severally 
with other lessees of State lands, with lessees of 
the United States, or with others, including the 
consolidation or combination of two or more leases 
of State lands held by the same lessee." 

Moreover, the authorities consulted indicate that an Order of a 

State Conservation Commission relating to spacing i s an exercise of the 

police power and any contracts or rights of parties are subject to the exer

cise of this police power. This question regarding impairment of obligation 

of contracts has been raised i n numerous cases and i n each instance i t appear 

that the Court has stated that the police power i s a limitation on a l l con

tracts. See 

Henderson Company v. Thompson, 
14 F.Sup. 328 
affirmed on appeal, 300 U.S. 258, 81 L.ECL. 632 

In 

Croxton v. State, 
97 P.2d 11 (Okla. 1939) 
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the Corporation Commission entered an Order for 20-acre spacing i n the form 

of triangular tracts. The protestants alleged that this impaired their con

tractual rights to d r i l l on their own land. The Court stated that the real 

objection of the protestant was as to the limitation on production which is 

a valid exercise of police power unless arbitrary and unreasonable. 

Also, i n the case of Patterson v. Stanolind Oil and Gas Co., Supra, 

(Pages 13, 14, and 15 of Brief) i s another example where a 10-acre spacing 

order was upheld as against the same falacious impairment of obligation of 

contract argument. 

In 

Alston v. Southern Production Co., 
21 So.2d 383 (La. 1945) 

the Court passed upon the power of the conservation department to increase 

the size of d r i l l i n g units theretofore prescribed from 320 acres to 640 acres 

and the effect such order would have upon existing pooling agreements. The 

Court i n upholding the power of the regulatory body to so amend their orders, 

said: 

"Order 28-C, increasing the d r i l l i n g units to 640 
acres i n the Logansport Field, and the unitization 
Orders 28-Ĉ 6 and 20-C-8 are valid orders. Act 157 
of 1940 authorizes the Commissioner to change the es
tablished units i f conditions require i t . In Paragraph 
3 of Section 3 of the act i t is provided that 'the 
Commissioner shall have authority to make, after hear
ing and notice as hereinafter provided, such reasonable 
rules, regulations and orders as may be necessary from 
time to time.' The only restriction on the authority 
of the Commissioner to establish d r i l l i n g units i s that 
such an order must be reasonable and the unit prescribed 
must not exceed the maximum area which one well can ef
fi c i e n t l y and economically drain. In the absence of a 
showing to the contrary, we assume that the Commission
er's finding, i n this instance, which was preceded by 
the notice and hearings required by the statute, deter
mined correctly that one well could efficiently and 
economically drain 640 acres. 
* * * 

An order of the Department of Conservation increasing 
the size of the d r i l l i n g units theretofore established 
by an order of the department, i n a given o i l or gas 
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f i e l d , may supersede contracts made between land
owners or leaseholders i n the o i l or gas f i e l d under 
authority of the previous order of the department, 
without being subject to the objection that the 
later order is unconstitutional for impairing the 
obligations of such contracts." 

(Citing numerous cases.) 

Shell particularly calls attention to the fifty-three well program 

of the third plan of development which they aver was unconditionally approved 

by the USGS on October 15, 1957• We do not agree with Shell's conclusion 

that the approval was unconditional but rather that i t was based upon supposi

tion that the 40-acre spacing pattern had been f i n a l l y determined. We invite 

the Commission's review of the subject letters on this point, namely, Shell's 

le t t e r dated October 22, 1957, lette r from Skelly dated October 31, and 

let t e r from Phillips dated November 4, being Exhibits Rx 12, 13, and 16. 

Also see letter dated December 6, telegrams dated December 24 and December 27, 

Exhibits Rx 18, 19, and 20, indicating Carson Unit development on an 80-acre 

unit basis. Attention is further directed to the fact that the terms of the 

Carson Unit Agreement specifically provide that the agreement is subject to 

the orders, rules, and regulations of the Commission. See Paragraphs 8 and 9 

of Agreement. We submit that the contention of Petitioner that the Order 

violates the obligation of any contractual right is equally without merit as 

the other points raised by i t . 

POINT V. 

PETITIONER'S CONTENTION THAT THE ORDER 
COMPLAINED OF IS CONTRARY TO OCC RULE 
505 RELATING TO THE DEPTH FACTOR IN THE 
ALLOCATION OF PRODUCTION IS INAPPLICABLE 
TO THE CASE AT HAND. 

Paragraph 9 of the Application for Rehearing alleges that Order 

No. R-IO69-B is contrary to Rule 505 of the Commission's Rules and Regula

tions. Rule 505 provides a proportional factor for wells on 80-acre spacing 

for wells below 5,000 feet. 
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I t seems apparent from the reading of Rule 505 that, in the f i r s t 

place, i t never was intended and does not now provide for any 80-acre propor

tional factor i n pools where the depth range is from 0 to 5,000 feet. In the 

absence of any provision for a factor i n such a pool for 80-acre spacing, 

Rule 1 would seem to apply. This Rule is as follows: 

"SCOPE OF RULES AND REGULATIONS 

(a) The following General Rules of statewide ap
plication have been adopted by the Oil Conservation 
Commission to conserve the natural resources of the 
State of New Mexico, to prevent waste, and to pro
tect correlative rights of a l l owners of crude o i l 
and natural gas. Special rules, regulations and 
orders have been and w i l l be issued when required 
and shall prevail as against General Rules, Regu
lations and Orders i f i n conflict therewith. How
ever, whenever these General Rules do not conflict 
with special rules heretofore or hereafter adopted, 
these General Rules w i l l apply in each case. 

(b) The Commission may grant exceptions to these 
rules after notice and hearing, when the granting 
of such exceptions w i l l not result i n waste but 
w i l l protect correlative rights or prevent undue 
hardship." 

Under this Rule 1, even i f there were some factor provided in Rule 505 for 

wells of this depth, certainly after notice and hearing, the Commission, upon 

application, can establish any reasonable rules, including the allocation of 

production. 

I t should also be noted that Rule 505 (h) provides as follows: 

"The allocation to each pool shall i n turn be pro
rated or distributed to the respective units in 
each pool i n accordance with the proration plan 
of the particular pool, whereby any such plan ex
is t s . Where no proration plan exists, then the 
pool allocation shall be distributed or prorated 
to the respective marginal and non-marginal units 
therein as determined hereinabove." 

This seems to contemplate that the statewide rule with reference 

to allocation is applicable only when there has been no proration plan for a 

particular pool. 
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POINT VI. 

THE QUESTION OF ESTOPPEL CANNOT BE 
RAISED AGAINST A STATE OR SOVEREIGN 
IN REFERENCE TO ITS ACTS IN THE 
EXERCISE OF ITS POLICE POWERS. 

Petitioner's contention of estoppel is without merit for the 

reason that two of the essential elements of estoppel are lacking, namely, 

any acts, language or other representation or concealment of any material 

fact made by the Commission to mislead the Applicant in doing what i t did 

and, secondly, good faith on the part of the Petitioner in relying upon such 

acts, language or conduct of the Commission. The question of good fa i t h has 

been f u l l y covered i n Point I of this Brief. Surely, Petitioner does not 

claim, nor do we attempt to assert that i t so claims, that the Commission 

made any false representation or concealed any material fact that could have 

misled the Petitioner. Petitioner did say, however, at the rehearing on 

March 13th, that they relied upon Order No. R-1069; and further admitted that 

they realized the Order could be altered, amended or modified. 

There are many New Mexico decisions against Petitioner's content

ion that estoppel can be asserted against the State in i t s exercise of i t s 

police powers. For example, i n State v. McLean, Supra, where the State under 

i t s police power was regulating the appropriation of water i n answer to the 

contention of estoppel said: 

"Defendant claims that the action against him is 
barred on ground of estoppel by reason of laches 
on the part of the Artesian water supervisor who 
had knowledge of the method employed by him i n 
watering his native grass and livestock. The 
p l a i n t i f f (State) contends that estoppel and 
laches do not run against the State to prevent i t s 
acting i n a governmental capacity and we agree 
with this contention." 

Our Supreme Court, i n the case of 
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First Thrift & Loan Association v. State, 
304 P.2d 5o2 (1956) 

passed upon the question of estoppel against the State where a corporation 

acted upon reliance to an Attorney General's ruling. Briefly, the facts were 

that the First Thrift & Loan Association incorporated under the New Mexico 

general corporation statutes instead of in accordance with the banking incor

poration statutes. Years later the Attorney General brought an injunction to 

prohibit them from conducting the banking business. The Association based 

i t s right to so incorporate under the general corporation statutes and i t s 

right to do banking business thereunder upon a series of opinions previously 

issued by the New Mexico Attorney General's office which purportedly gave i t 

the right to conduct such business. The Association contended the State 

should now be estopped to deny i t the right to do business under i t s general 

charter because i t had relied, among other things, upon the Attorney General' 

opinion. The Supreme Court answered this contention by saying: 

"Whatever the effect of the opinions mentioned 
* * * i n any event the State cannot be estopped 
from the exercise of i t s police power. 'A State 
cannot estop i t s e l f by grant or contract from the 
exercise of the police power.' Sanitary District 
of Chicago v. United States, 266 U.S. 405, 69 L.Ed. 
352." 

The Court then cited 

Town of Gallup v. Constant, 
36 N.M. 211, 11 P.2d 962 

and numerous other authorities. 

-25-



h 
K 
U 

J 0 

- s y 

I- >• z 

- Ul . 
I z ui 
> a; u. 

m 

0 

1 

2 

3 

4 

5 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

In conclusion, by reason of the authorities above cited and the 

statutes applicable, we respectfully submit that none of the contentions made 

by Petitioner are well taken; that the Order complained of OCC R-1069-B is 

reasonable, lawful and just and that the Commission acted within i t s power 

and authority by promulgating the same and for the reasons heretofore stated 

the Order should be affirmed. 

Respectfully submitted, 

SUNRAY ICED-CONTINENT OIL COMPANY 
for i t s e l f and on behalf of 

MAGNOLIA PETROLEUM COMPANY 

HUMBLE OIL AND REFINING COMPANY 

BRITISH-AMERICAN OIL PRODUCING CO. 

SKELLY OIL COMPANY 

AMARDA PETROLEUM CORPORATION 

and 

PHILLIPS PETROLEUM COMPANY 

BY GILBERT, WHITE AND GILBERT 

L. C. White, Attorney 
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TEXAS PACIFIC COAL & OIL COMPANY 

SCaf£ 6p 
^£ l//£ IA/ 

MEMORANDUM BRIEF 

THE NATURE AND SCOPE QF THE REVIEW BY THE DISTRICT COURT OF AN ORDER OF 

THE OIL CONSERVATION COMMISSION INCLUDING THE QUESTION OF WHAT EVIDENCE 

MAY BE PRESENTED UPON APPEAL, 

This case represents,the f i r s t appeal ever taken i n the State of 

New Mexico from an order of the Oil Conservation Commission. I t i s taken under 

the provisions of the o i l and gas conservation law of this State which was 

enacted i n 1935 and which was re-enacted by the 1949 Legislature with certain 

amendments. Included in the amendments was one which changed the appeal and 

review sections under whieh this appeal i s taken. 

position of the Texas Pacific Coal and Oil Company in this case and i t s 

attitude concerning the power of the District Court to review matters decided 

by the Commission, including the nature of the evidence which may properly be 

heard by this Court. 

Corporation and i n i t s application i t requested that i t be granted an exception 

from the state-wide rules concerning the spacing of o i l and gas \jells. The 

general spacing program i n New Mexico has for a number of years been upon a 

fort y acve basis, ..nd deviatictB from that spacing pattern have been granted 

from time to time upon application for an exception to the rule. I t is of some 

significance to note that heretofore exceptions have been requested f o r spac

ing patterns for less than forty acres, but this appears to be the f i r s t instance 

i n this State in \rtdch application has been made for an exception requesting 

a spacing pattern for more than forty acres. I t should be noted i n passing 

that Aaerada i s not being forced by Commission or anyone else to d r i l l on 

forty acre locations. Texas Pacific Coal and Oil Company i s the owner of certain 

leases i n the f i e l d here involved, and i t entered the hearing before the 

Commission protesting the granting of the BKOeption to the state-wide rule. 

The Commission, after hearing the evidence, denied the application for the 

exception, by i t s order No. R-2, i n which i t found i n effect that the evidence 

submitted by the applicant was insufficient to prove what the Commission 

considered to be necessary matters of proof for the granting of an exception 

to the state-wide rule. The applicant then f i l e d i t s petition for rehearing 

At the outset i t would seem proper to state specifically the 

The original application herein was f i l e d by Amerada Petroleum 
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setting out the respects i n which i t considered the Conmission i n error, as 

required by the statute, and upon the denial of the motion for rehearing i t 

takes this appeal to the Court, in which appeal, under the statute, i t i s 

limited to the same questions which were presented to the Commission i n i t s 

application for rehearing. There is no constitutional question presented 

in the petition for Review. 

The f i r s t matter which Texas Pacific Coal and Oil Company would lik e 

to c a l l to the attention of the Court, with the request that i t be determined 

at this time, is the nature and extent of the review of the Commission's order 

which may be obtained before this Court. We consider this proposition funda

mental, both from a substantive and a procedural point of view. I t i s a 

proposition which we raise at the outset, i n order to avoid the possibility 

of delay in the disposition of this matter by the introduction of evidence 

and the inevitable objection to i t s admissiability. I t is our position 

that the so-called "de novo" provisions i n the Nev/ Mexico appeal statute violate 

the Constitution of the State of New Mexico, and that this Court, i f review 

is to be granted, i s limited upon review to the transcript of evidence before 

the Conservation Commission and only such other evidence as-may bear upon 

the power of the Commission to act. I t i s our further position that this 

Court can only inquire into whether or not the decision of the Commission is 

supported by substantial evidence, or i s arbitrary or capricious, or beyond 

the power of the Commission to make, or violates some constitutional right of 

the appellant. 

Applicable Constitutional and Statutory Provisions 

In order that the Court may bear i n mind through this argument 

the basis of the position of the Texas Pacific Goal and Oil Company, we wish 

to call to the attention of the Court the constitutional and statutory 

provisions to which ve w i l l make reference and which we consider pertinent to 

this matter. 

As has heretofore been stated, the Oil Conservation Commission 

was created and its power defined by the re-enactment of the 1935 Statute by 

the 194-9 Legislature, which Statute now appears at Chapter 69 of the 1949 Accumu

lative Pocket Supplement of the New Mexico Statutes 1941 Annotated. Section 

69-210 of that Act defines the general powers of the Commission as follows: 



"The commission is hereby empowered, and i t i s i t s 
duty, to prevent the waste prohibited by this act 
and to protect correlative rights, as i n this act 
provided. To that end, the commission i s empower
ed to make and enforce rules, regulations and or
ders, and to do whatever may be reasonably neces
sary to carry out the purposes of this act, whether 
or not indicated or specified i n any section hereof." 

Section 69-211 enumerates certain specific powers of the 

Commission, including the one which is pertinent to this case by stating: 

"Apart from any authority, express or implied, elsewhere 
given to or existing i n the commission by virtue of this 
act or the statute of this state, the commission i s 
hereby authorized to make rules, regulations and 
orders for the purposes and with respect to the subject 
matter stated herein, viz: 

"(10) To f i x the spacing of wellsj 

I t should be apparent that the Legislature has delegated to the 

Oil Conservation Commission wide powers to deal with matters involving the 

production of o i l and gas in this State, and that sueh powers are legislative 

powers which could be exercised by the Legislature i t s e l f or through 

committees, except for the fact that the Legislature obviously considered i t 

more practical to delegate these powers to an administrative body composed of 

the Governor of the State, the Commissioner of Public Lands and the State Geolo

gist, as a member and director. In connection with this legislative power 

invested i n the Oil Conservation Commission, the provision of the Constitution 

of New Mexico relating to separation of powers must be considered. This 

provision i s found i n Section 1, Article I I I of the Constitution of the State, 

and i s as follows: 

"The powers of the government of this state are 
divided into three distinct departments, the legis
lative, executive and ju d i c i a l , and no person or 
collection of persons charged with the exercise of 
powers properly belonging to one of these depart
ments shall exercise any powers properly belonging 
to either of the others, except as i n this constitution 
otherwise expressly directed or peraitted.• 

Certainly this i s an unequivocal separation of power. 

Finally, in considering this matter, i t i s necessary to realize 

that when the conservation act was amended by the 1949 Legislature, the 

provision for judicial review was completely revised i n an effort to provide 

a "de novo" hearing before tha Court. This statute, under which the present 

appeal i s taken i s found i n Section 69-223 of the amended law, and i t provides 

as follows: 
- 3 -



"(b) Any party to such rehearing proceeding, 
dissatisfied with the disposition of the applica
tion for rehearing, may appeal therefrom to the 
d i s t r i c t court of the county wherein i s located any 
property of such party affected by the decision, by-
f i l i n g a petition for the review of the action of 
the commission within twenty (20) days after the 
entry of the order following rehearing or after 
the refusal or rehearing as the case may be. Sueh 
petition shall state briefly the nature of the pro
ceedings before the commission and shall set forth 
the order or decision of the commission complained 
of and the grounds of invalidity thereof upon which 
the applicant w i l l rely; provided, however, that the 
questions reviewed on appeal shall be only questions 
presented to the commission by the application for 
rehearing. Notice of such appeal shall be served 
upon the adverse party or parties and the commission 
in the manner provided for the service of summons in 
c i v i l proceedings. The t r i a l upon appeal shall be 
de novo, without a jury, and the transcript or pro
ceedings before the commission, including the evi
dence taken i n hearings by the commission, shall be 
received i n evidence by the court i n whole or in 
part upon offer by either party, subject to legal 
objections to evidence, i n the same manner as i f 
such evidence was originally offered i n the d i s t r i c t 
court. The commission action complained of shall be 
prima facie valid and the burden shall be upon the 
party or parties seeking review to establish the i n 
validity of such action of the commission. The court 
shall determine the issues of fact and of law and 
shall, upon a preponderance of the evidence introduced 
before the court, which may include evidence in addition 
to the transcript of proceedings before the commission, 
and the law applicable thereto, enter i t s order either 
affirming, modifying, or vacating the order of the com
mission. In the event the court shall modify or vacate 
the order or decision of the commission, i t shall enter 
such order i n lieu thereof as i t may determine to be 
proper. Appeals may be taken from the judgment or de
cision of the d i s t r i c t court to the supreme court in 
the same manner as provided for appeals from any other 
f i n a l judgment entered by a d i s t r i c t court in this 
state. The t r i a l of such application for relief from 
action of the commission and the hearing of any appeal 
to the supreme court from the action of the d i s t r i c t 
court shall be expediated to the fulle s t possible extent." 

Thus, i t w i l l be seen that in this argument we must consider 

f i r s t , that the general powers of the Commission are derived from the Legis

lature and that the power to f i x the spacing of wells has been specifically 

delegated to i t . Second, that the Constitution of Nev/ Mexico contains a specif 

and unambiguous provision providing for separation of powers of government. 

Third, that the review statute, under which this appeal is taken, undertakes 

to authorize the court to conduct a "de novo" hearing, and to enter an order 

i n lieu of the Comission's order, after hearing new and additional evidence 

which was not before the Commission. 

- 4 -



general Applicable Principles of Administrative .Lav 

Before proceeding with a discussion of the cases concerning the 

question here Involved, we consider i t proper to briefly mention some general 

principles of administrative law which are discussed in these cases and whioh 

we consider to be pertinent to the matter here under disoussion. 

As is stated in 42 American Jurisprudence, Public Administrative Lav, 

Seotlon 35* 

"The necesBity for vesting administrative 
authorities vith power to make rules and regulations 
beoause of the impracticability of the lawmakers pro
viding general regulations for various and varying de
tails of management, has been recognized by the court, 
and the power of the Legislature to vest such author
i t y in administrative officers has been upheld as against 
various particular objections." 

Questions such as are present ln the instant case arise not so 

much froa the authority of the Legislature to confer power upon the administra

tive board, but rather upon the nature of the power exercised by the board 

and extent to which judicial review may be had. This proposition involves 

the question of whether the power exercised by the administrative body is 

legislative or judicial. The distinciton between these types of powers is some

times difficult to make, but in general i t is , as stated in 42 Amerioan Juris

prudence, Public Administrative Law, Section 36, as follows: 

"Legilsatlve power is the power to make, alter, 
or repeal laws or rules for the future, to make a 
rule of conduct applicable to an individual, who but 
for such action would be free from i t is to legislate. 
The judioial function is oonfined to injunctions, etc, 
preventing wrongs for the future, and judgments giving re
dress for those of the past." 

The broad general powers delegated to the Oil Conservation Com

mission by the statutes which have been quoted, ooupled with specific power to 

regulate the spacing of wells indioates to us that this is a wide discretionary 

authority, a legislative authority granted by the lawmakers to the Oil Conser

vation Commission. I t obviously affects the actions of persons in the o i l and 

gas industry in the future and has no reference to the protection of private 

rights as of the present or for the redress against wrongs which have been 

done in the past. In other words i t appears to us that this is clearly a 

legislative rather than a judicual function. This brings us to the meat of the 

proposition insofar as the general applicable principles of administrative law 

are concerned. Ae is stated in 42 American Jurisprudence, Public Administra

tive Law, Section 190t 



" I t i s a well settled general principle that 
non-judicial functions cannot be exercised by or im
posed upon courts, and statutes which attempt to make 
a court play a part i n the administrative process by con
ferring upon i t administrative or legislative, as 
distinguished from judi c i a l , functions may contravene the 
principles of separation of powers among the different 
branches of our government." 

And i n Section 191, American Jurisprudence, follows this line of 

reasoning by stating: 

"The statute which provides or permits a 
court to revise the discretion of a commission i n 
a legislative matter by considering the evidence 
and f u l l record of the case, and entering the order i t 
deems the commission ought to have made, is invalid as 
an attempt to confer legislative powers upon the courts." 

Decisions of the Courts of other States 

There are several decisions of the courts of the western 

States concerning the power of the court to review the action of an adminis

trative o f f i c i a l or an administrative board. Before passing to the New 

Mexico cases, we would like to review b r i e f l y some of the language i n these 

cases in other States which touch upon the subjects here involved. 

The f i r s t case to which we wish to call the court's attention 

is the case of Manning V. Perry, 62 P. 2d 693 (Ariz.). This case involved an 

action between two parties who sought to obtain from the State Land Depart

ment a lease upon certain State land. After investigation and hearing, 

the Commissioner approved the application of one of the parties and the other 

party appealed. In the State of Arizona the Land Department consists of the 

Governor, the Secretary of State, Attorney General, State Treasurer, and 

State Auditor. After hearing this Land Department approved the decision of 

the Commissioner, and the party who had lost the application appealed to the 

court under the Constitution and statutes of Arizona. The case was tried i n 

the superior court of one of the counties of Arizona without the aid of a jury 

and de novo as the statute seemed to contemplate that i t should. The case was 

taken to the Supreme Court of Arizona upon appeal, the appellant contending that 

under the law of facts he was entitled to have his lease renewed. Concerning 

the question of the extent of the " t r i a l de novo" as provided i n the statxite, 

the Arizona Supreme Court had this to say: 

"While the superior court on appeal from the 
Land Department tries the case de novo, i t should not 
be forgotten that the court i s not the agency appointed 
by law to lease state lands. The Legislature has vested 
that power i n the Land Department. I f i t investigates 
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and deten ies which of the two or more ap t -.cants 
appears to have the best r i g h t to a lease, i t s 
decision should be accepted by the court, unless 
i t be without support of the evidence, or i s cont
rary to the evidence, or i s the result of fraud or 
misapplication of the law." 

The Arizona court discussed with approval the decisions from 

the State of Wyoming which have held a similar veins 

"In speaking of the functions of the 
court on an appeal from the Land Department i t i s 
said, i n M i l e r v. Hurley, 37 Wyo. 334-, 262 P. 238, 
'the discretion of the Land Department i n leasing the 
public lands should be controlling' except i n a case 
of the i l l e g a l exercise thereof, or i n the case of 
fraud or grave abuse of such discretion.' I t was 
further said i n that case: 'In the f i r s t place, 
nowhere i n the Constitution or statutes i s the d i s t r i c t 
court or judge therof, granted power to lease state 
lands. Both the Constitution and the statutes repose that 
power i n the land board. I n exercising such power, 
the land board exercises a wide discretion. (Citing 
Wyoning cases) I f , by the simple expedient of an 
appeal from the decision of the land board, that 
discretion can be taken from the board and vested 
i n the d i s t r i c t court, as contended by appellant, then 
the discretion of the land board amounts to nothing on 
a contested case. I t i s an empty thing, a mere ignis 
fatuus'." 

The Arizona court continues: 

"And, we may add, a practice which permits 
the court to substitute i t s discretion f o r that of the 
Land Department would give us as many leasing bodies as 
there are superior courts i n the state, or fourteen i n 
number, instead of one as provided f o r by the Legislature 
— - a n intolerable situation." 

This same view i s followed i n Denver & R. G. VJ. R. Co. v. Public 
Service Comrlssion 100 P. 2d 552 (Utah). In that case the applicant f o r a 

motor carrier permit and the protestant both applied f o r rehearings af t e r the 

Public Service Commission of Utah had granted an application with certain 

l i m i t a t i o n s . The matter was appealed to the D i s t r i c t Court under the statutes 

of Utah. The court called attention to the fact that p r i o r to the enactment 

of the 1935 statute the court's review of the action of the commission was l i m i t 

ed to questions of law and the commission's findings of fact were f i n a l and not 

subject to review. However, i n 1935 the Legislature changed the statute and 

provided that the D i s t r i c t Court "shall proceed after a t r i a l de novo." The 

Arizona court i n considering the extent of the authority of the D i s t r i c t Court 

had t h i s to say: 
"The expression ' t r i a l de novo' has been used 

with two d i f f e r e n t meanings (3 Am. Jur. p. 356, 



sec. 815); ( l ) A complete r e t r i a l upon new 
evidence.; (2) a t r i a l upon the record made before 
the lower tribunal. Locally we find an example of 
the f i r s t in Section 104.-77-4-, R.S.U. 1933, covering 
appeals from the justice court to the d i s t r i c t court— 
the case is tried i n the d i s t r i c t court as i f i t 
originated there. An example of the second meaning 
we find locally i n our treatment of equity appeals 
wherein we say that the parties are entitled to a 
t r i a l de novo upon the record." 

In considering the effect of the amended Utah statute, 

as applied to these two different meanings, the court said: 

"To review an action is to study or examine 
i t again. Thus, ' t r i a l de novo' as used here must 
have a meaning consistent with the continued ex
istence of that which is to be again examined or 
studied> I f , i n these cases, the f i r s t meaning were 
applied to the use of the term ' t r i a l de novo' then 
one could not consistently speak of i t as a review, as 
the Commission's action would no longer exist to be 
re-examined or restudied. There vrould be no reason 
for making the Commission a defendant to defend 
something that had been automatically wiped out by 
instituting the d i s t r i c t court action. 

"What the Legislature has done by Section 
9 is to increase the scope of the court's review of 
the record of the Commission's action to include 
questions of fact as well as questions of law. A 
submission to the court of the application, together 
with testimony other than the record of the testimony 
before the Commission was not contemplated. The 
Legislature had in mind the second meaning when i t 
used the word ' t r i a l de novo' here." 

In the Wyoming case of Banzhaf v. Swan Co. HS P. 2d 225, 

the Wyoming Supreme Court had before i t an appeal from the District Court 

of a Wyoming county, which had reversed the decision of the State Board of 

Land Commissioners on the question of to whom a state lease upon certain 

lands should be issued. Conflicting applications were f i l e d in the office 

of the Commissioner of Public Lands. The Commissioner of Public Lands 

av/arded the lease to Banzhaf, and upon appeal to the Board of Land Commission

ers under the statute that award was set aside and a lease issued to Swan 

Gompany. Upon appeal to the District Court, the District Court reversed the 

Board of Land Commissioners, and the appeal here is taker by Banzhaf from the 

order of the District Court. 

Under the Wyoming Constitution certain state o f f i c i a l s constitute 

the Board of Land Commissioners and have the power to lease state lands. The 

statute concerning the leasing of state lands provides that any party aggrieved 

by the decision of the board may have an appeal to the District Court, and upon 

the appeal the contest proceeding "shall stand to be heard and for t r i a l de 
t 

nove, by said court." 



In Miller v. Hurley, 262 p. 238, the court said as follows: 

"In the former decisons of this court above 
set forth, i t has been held that the discretion of 
the land board is a substantial thing, and cannot 
be interfered with by the court, except in case 
of fraud or grave abuse, resulting in manifest wrong 
or injsutice. l e t i f appellant's contention were 
upheld, i t would be necessary to hold that the 
discretion of the land board, conferred on i t by 
the Constitution and statutes of this state, and 
heretofore recognized by the decisions of this court, 
is completely wiped out by an appeal. We cannot 
concur in such contentions, but hold that that 
discretion should be controlling, except in the case 
of an i l l e g a l exercise thereof, or in case of fraud 
or grave abuse of such discretion." 

The case \jhich ve consider to have almost the same 

factual situation as the case here involved is the recent case of Calif

ornia Co. v. State Oil & Gas Board, 27 Sc. 2d. 542 (Miss.) This was an 

appeal to the Supreme Court of Mississippi from a f i n a l judgment of the 

Circuit Court of Adams County, Mississippi, which had dismissed an appeal 

taken by the California Company from an order of the State Oil & Gas Board. 

The order had granted to T. F. Hodge, the appellee, an exception to general 

rule concerning the spacing of o i l wells, which was the same type of order as 

is hare involved. The Circuit Court had dismissed the appeal on constitution

al grounds and no opportunity was offered the California Company to offer 

proof as to whether the Oil & Gas Board should have passed such an order. 

The Mississippi Statute at Section 6136, Code 1942, provides that anyone 

"being a party to such petition may appeal from the decision of the board 

within ten days from the date of the rendition of the decision to the 

circui t court of Hinds county, or of the county in which the petitioner is 

engaged in business or d r i l l i n g operations . . . .and the matter shall be 

tried de novo by the .circuit court and the circuit court shall have f u l l 

authority to approve or disapprove the action of the board." 

The question raised here was that the requirement that the matter 

be tried de novo unconstitutional and void because i t undertook to confer 

nonjudicial functions upon the circuit court. I t should be noted here that the 

Mississippi statute does not go as far as the New Mexico statute, since i t 

gives the court authority to approve or disapprove while our statute gives the 

court authority to modify, or in fact to enter any order in liou of the 

commissions's order which the court deems to bo proper. The Mississippi 

court called attention to the fact that the provision of the Mississippi 

statute for a de novo t r i a l was inconsistant with the provision authorizing 

the court to approve or disapprove the action of the board. No such incon-
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sistency appears to exist under the New Mexico statute. The Mis

sissippi court found i t possible under t h e i r statute "to hold the de 

novo provision unconstitutional but to sustain the power of the court to 

•approve or disapprove 1 the action of the board." I n so doing the 

court had t h i s to say: 

"The decision of the foregoing questions i s 
found to involve the question ( l ) or whether or 
not a t r i a l de novo i n the Gircu.it Court i n the 
instant case would permit the C i r c u i t Court to subs
t i t u t e i t s own findings and judgment f o r that of 
the State O i l and Gas Board on a purely l e g i s l a t i v e 
or administrative matter, and, (2) i f so, whether 
or not the r i g h t of appeal should nevertheless be 
preserved by s t r i k i n g down the provision f o r a 
t r i a l de novo and retaining the power of the Circu i t 
Gourt to merely approve or disapprove the action of 
the State O i l and Gas Board, upon the theory that 
to permit said Court on a t r i a l de novo to subs
t i t u t e i t s own ideas as to the proper spacing of 
o i l wells f o r those of t h i s administrative or 
l e g i s l a t i v e body i s unconstitutional, while the mere 
rig h t to approve or disapprove i t s action i s a val i d 
exercise of j u d i c i a l power on a hearing as to whether 
or not the decision of said Board i n that regard 
i s supported by substantial evidence, i s arbitrary or 
capricious, beyond the power cf the Board to make, 
or violates some constitutional r i g h t of the complain
ing party. 

"We are unable to say that except f o r the 
provision granting a t r i a l de novo the Legislature 
would not have given the r i g h t of appeal at a l l 
from any action of the Oil and Gas Board. I t has 
made provision f o r appeals i n many instances -from 
the decisions of administrative boards created by 
statute i n t h i s State without requiring that the 
testimony taken before such boards be reduced to w r i t 
ing f o r such purpose. But i t i s unnecessary that we 
shall here digress to i l l u s t r a t e . 

"The Legislature i t s e l f had the r i g h t i n 
the f i r s t instance to prescribe the general rule and 
regulation as to the spacing of o i l and gas wells and 
to provide f o r exceptions therto under given circum
stances, and i t had the r i g h t to delegate t h i s l e g i s 
l a t i v e power to a special administrative agency, com
posed of the State O i l and Gas Supervisor, who i s 
to be a competent petroleum engineer or geologist 
with at least f i v e years experience i n the development 
and production of o i l and gas, and therfore presumed to 
have expert knowledge as to the proper rules and 
regulations f o r the spacing of o i l and gas wells, and 
also the Governor, Attorney General, and State Land 
Commissioner, as i t has done by Section 5 of Chapter 
117, Laws of 1932, now Section 6136, Code 1942. And 
i t i s to be conceded that i n adopting such general rule 
and regulation, the O i l and Gas Board was acting 
i n a l e g i s l a t i v e capacity; and we are of the opinion 
that i n granting the exception involved i n the i n 
stant case to the said general rule and regulation 
the said Board was likewise acting i n at least a 
quasi l e g i s l a t i v e capacity. I n order that any hearing 
shall be j u d i c i a l i n character, i t must proceed upon 
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past or pi ent facts as such, which are ol 
such nature that a j u d i c i a l t r i a l t r i bunal may-
f i n d that they do or do not exis t , while i n 
making these conservation rules and the exceptions 
thereto the larger question i s one of state policy. 
So that what i s to be made of the facts depends 
upon t h e i r bearing upon a l e g i s l a t i v e policy f o r 
which persons of special training and special 
responsibility have been selected. 

There appeared to be l i t t l e doubt i n the minds of the 

Mississippi court, and there i s l i t t l e doubt i n ours, that i f the Legisla

ture had seen f i t i t cotild have adopted t h i s general spacing rule and 

regulation and could also have heard testimony as to whether exceptions should 

be provided f o r , and the fact that i t may have conducted such a hearing would not 

have rendered i t s action j u d i c i a l . The Mississippi court concluded that: 

rA.nd since the Legislature had the power to 
delegate t h i s function to a Board composed of the 
o f f i c i a l s hereinbefore mentioned, we are of the 
opinion that the action of said Board i n adopting 
both the general rules and regulations, as pro
vided f o r by the statute, and the exceptions 
thereto after a hearing, was as heretofore stated 
likewise l e g i s l a t i v e ; that, therefore, the C i r c u i t 
Court would be without constitutional power on 
appeal to substitute i t s own opinion as to what are 
proper o i l conservation measures f o r that of the 
State O i l and Gas Board, on a l e g i s l a t i v e or adminis
t r a t i v e question, since the separation of executive, 
l e g i s l a t i v e and j u d i c i a l powers, fo r b i d . " 

In view of the presumption of v a l i d i t y of statutes, the 

Mississippi court held that the authority of the court to approve or 

disapprove the action of the board may be uphold by 

" l i m i t i n g i t s authority i n that behalf to the 
r i g h t to conduct a hearing to the extent only of 
determining whether or not the decision of the 
administrative agency i s supported by substantial 
evidence, i s ar b i t r a r y or capricious, beyond the 
power of the Board to make, or violates some 
constitutional r i g h t of the complaining party " 

The court further held that i n determining these questions the c i r c u i t 

court would be acting j u d i c i a l l y and to that end i t might hear evidence to the 

extent of determining what state of facts the administrative body acted on. But 

the court s p e c i f i c a l l y limited the evidence which might be introduced by saying: 

"But to allow an appellant to present to the 
Cir c u i t Court a di f f e r e n t state of case or one based on 
additional facts would merely tend to becloud the issue as 
to whether or not the administrative body had based i t s 
decision on substantial evidence, had acted a r b i t r a r i l y or 
capriciously, beyond i t s power, or violated some constitutional 
r i g h t of the party affected thereby. I n other words, to permit 
a t r i a l de novo i n the Circu i t Court on a l e g i s l a t i v e or administrative 
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decision of the State Oil and Gas Board, within 
the common acceptance of the term 'tried de novo' 
would permit a party to withold entirely any show
ing of these facts, as he contends them to be, 
from the original board composed of experts and of 
those charged with the responsibility of a great 
public policy of the State, and wait u n t i l on appeal 
when he w i l l make his f u l l disclosure for the f i r s t 
time before nonexperts in that f i e l d to determine 
as to the proper spacing of o i l and gas wells* In 
such case the Court would be departing from i t s 
proper judicial function into the realm of things 
about which i t has no such knowledge as would form 
the basis for intelligent action." 

After disposing of the decisions of the Texas Courts, as not 

applicable to the Mississippi statute because based upon a statute pro

viding for an independent action rather than an appeal, the opinion as a part 

of i t s conclusion recites: 

"Therefore, the only sound, practicable or 
workable rule that can be announced by the Court is 
to hold that when the appeal i s from either a general 
rule and regulation or from an exception granted 
thereto, the Court to which the appeal is taken shall 
only inquire into whether or not the same is reason
able and proper according to the facts disclosed before 
the Board, that is to say, whether or not i t s decision 
is supported by substantial evidence or is arbitrary 
or capricious, or beyond the power of the Board to 
make, or whether i t violates any constitutional right 
of the complaining party." 

The concurring opinion of Justice G r i f f i t h considers the 

question of the power of the Court and of the type of evidence which may 

be presented, concluding as follows: 

"The result is the conclusion that the legis
lature could not confer upon either of the said judicial 
courts the original authority i n either respect above 
mentioned, and since i t could not do so directly, i t 
could not do so by the indirect device of a tr - 5 al de 
novo on appeal; and thus there is the further result 
that a l l the authority which could be conferred on 
the courts would be of a review to determine whether 
the Oil and Gas Board in i t s order acted within the 
authority conferred on i t by statute, and i f so, then 
whether i n making i t s order i t did so upon facts 
substantially sufficient to sustain i t s action. 

"The essential nature of such a review is such 
that i t must be of what the Board had before i t at 
the time i t made i t s order. I t would be an incongruity 
as remarkable to permit another different record to be 
made up on appeal to the circuit court as i t would be to 
allow another and a different record to be presented to 
this Gourt on an appeal to i t . The question i s , and 
must be, what did the Oil and Gas Board have before i t , 
and a l l this the majority opinion has well and sufficiently 
pointed out. 
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"But what the Oil and Gas Board had before 
i t i s best and most dependably shown by a certified 
transcript made by a competent person i n precise 
duplication of what was there heard and what there 
transpired. I t is an incongruity i n merely another 
phase which omits such a transcript, and thereafter 
would call witnesses to prove what was heard by 
and what transpired before the Board, as is allowed 
to be done by the reversal in this case..." 

I t appears to us that these cases, particularly the 

last one, which involved an appeal from a board similar to our Oil Conser

vation Commission, clearly reflect that the most recent decisions leave to the 

administrative bodies the discretion which has been given them by the Legis

lature, and that the courts confine themselves solely to the question of 

whether there is substantial evidence in the record before the Commission 

on which the Commission's decision can be based, or, i n other words, whether 

the administrative body acted arb i t r a r i l y . I t further appears that since this 

substantial evidence rule is the basis for the extent of review, the transcript 

of evidence before the Commission is the only evidence which can logically be 

considered. 

New Mexico Law Concerning Appeals and Reviews 
Of Orders Of Administrative Bodies 

We come now to the New Mexico law concerning appeals from 

reviews or orders from administrative bodies, which we consider to bear out 

our position as to the power of this court to review a dec'son of the Oil 

Conservation Commission. As has heretofore been stated, the pertinent 

provision of the Constitution of New Mexic: is contained in Section 1, Article 

I I I and is as follows: 

"The powers of the government of this state are 
divided into three distinct departments, the legislative, 
executive, and judici a l , and no person or collection 
of persons charged with the exercise of powers properly 
belonging to one of these departments, shall exercise 
any powers properly belonging to either of the others, 
except as in this constitution otherwise expressly 
directed or permitted." 

Until rather recent years, the cases in New Mexico concerning 

the powers of the courts to review decisbns of administrative bodies have 

been confined primarily to appeals from the action of the State Corporation 

Commission. The Constitution of New Mexico is unique in that i t contains the 

provision for the powers of the Corporation Commission and further provides for 

removal of matters covered by the constitutional provision to the Supreme Court 

of New Mexico, and: 
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"In the event of such removal by the company, 
corporation or common carrier, or other party to 
such hearing the Supreme Court may, upon applica
tion i n i t s discretion, or of i t s own motion, require 
or authorize additional evidence to be taken i n such 
cause; but i n the event of removal by the commission, 
upon failure of the company, corporation, or common 
carrier, no additional evidence shall be allowed 

" the said court shall have the power and 
i t shall be i t s duty to decide such cases on their 
merits, and carry into effect i t s judgments, orders, 
ard decrees made in such cases, by fine forfeiture, 
mandamus, injunction and contempt or other appro
priate proceedings." 

(Article I I Section 7 Constitution of New Mexico) 

As the functions and duties of the Corporation Commission 

have grown, i t has become necessary to enact a statute supplementing the 

Constitution, which provides i n effect that a motor carrier being dissatisfied 

with an order of the Commission, which order is not removable directly to the 

S upreme Court under the constitutional provisions, may: 

"Commence an action i n the d i s t r i c t court for 
Santa Fe County against the Commission as defendant, 
to vacate and set aside such order or determination, on 
the ground that i t is unlawful or unreasonable. In any 
such proceeding the court may grant rel i e f by injunction, 
mandamus or other extraordinary remedy ..,." 

The Statute further provides that: 

"The same shall be tried and determined as other 
c i v i l actions without a jury." 

(New Mexico Statutes 1941 Annotated "'-1.363) 

I t should be borne in mind that some of the cases cited are under 

the constitutional provision, and some are under the statutory provision. 

The f i r s t case in Nev; Mexico appears to be Seward v. D. & R, G. 17 

N. M. 557, which was a proceeding under the constitutional provision, moving 

directly from the Commission to the Supreme Court. In this case the matter was 

removed by the Commission when the carrier refused to comply with the order, 

and the court refused to allow additional evidence under the Constitutional 

provision. The Attorney General took the position that the Supreme Court had 

a right to form i t s independent judgment in the matter and was not confined to 

a consideration of the reasonableness and lawfulness of the order of the 

Commission. He based his position upon the language in the statute quoted 

above, that the court shall have "the power and i t shall be i t s duty to decide 

such cases upon their merits." The Supreme Court had this to say: 



"Now i f the contention is sound then the 
provision just quoted invests this court with 
legislative power to f i x rates. There is no 
doubt but that the people of the state, by-
constitutional provision could confer such power 
upon the judges of the Supreme Court. I f thay saw 
f i t they might combine a l l the power of govern
ment i n one department, but such action would not 
be i n accord with the settled policy of the states 
of the Union, where i t has been the studied pur
pose to, so far as possible, keep separate the 
three great departments, and we should not so con
strue the provision as conferring legislative power 
upon this body, unless compelled to do so by clear 
and unmistabable language." 

The court held that the only thing to be decided upon the 

appeal by the Commission was the reasonableness and lawfulness of the order, 

and they concluded that i f the court finds the order reasonable and lawful, 

i t enters a judgment to that effect, but i f i t finds i t unlawful and 

unreasonable, i t refuses to enforce i t and the State Corporation Commission may 

proceed to form a new order under i t s rule. 

This proposition was further discussed i n Seaberg w Raton Public 

Service Co, 36 N. M. 59; 8 P. 2d 100, i n which the petitioner had removed a 

matter before the Corporation Commission directly to the Supreme Court, and the 

Corporation Commission f i l e d a motion to dismiss. The facts of the case are 

not particularly pertinent to the present question, but some of the language 

of the court indicates the position which i t was quick to take in these matters. 

We quoted from the case as follows: 

"The proceeding of removal is not for the 
review of judicial action by the commission. I t is 
to test the reasonableness and lawfulness of i t s 
orders. The function of the commission i s legisla
tive; that of the court, jud i c i a l . The commission i s 
not given power to enforce any order; i t being merely 
a rate-making or rule-making body, doing what, i f there 
were no commission, the Legislature alone could do. 
The court, on the other hand, can make no rate or rule, 
since i t lacks the legislative power." 

Perhaps the most complete discussion of the matter arose i n 

the case of Harris v. State Corporation Commission 46 N. M. 352 P. 2d. 323, 

which was an appeal under the statute to the d i s t r i c t court of Santa Fe County. 

The carrier had been granted a certificate and another carrier, adversely 

affected, appealed to the d i s t r i c t court. The appeal to the d i s t r i c t court 

was taken by way of a complaint f i l e d by the protestant. At the t r i a l , the 

p l a i n t i f f , instead of introducing the record of the hearing before the Com

mission, introduced new evidence by way of testimony of seven witnesses. 
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Upon conclusion of the evidence the court made many findings contrary to 

those of the Commission and concluded, as a matter of law, that the action 

of the Commission was unlawful and unreasonable. The f i r s t question discussed 

was the scope of j u d i c i a l review provided f o r i n the statute. The court goes 

into a rather exhaustive review of the New Mexico authorities and discusses 

several Law Review a r t i c l e s concerning the subject. Some of i t s concluding 

remarks are as follows: 

"When our Legislature enacted Ch. 154, L. 
1933, i t declared i t s purpose and policy to confer 
upon the Commission the power and authority to make 
i t i t s duty to supervise and regulate the trans
portation of persons and propety by motor vehicle f o r 
hire upon the public highways of t h i s state and to 
relieve the undue burdens on the highways, and to protect 
the safety, and welfare of the t r a v e l l i n g and shipping 
public and to preserve, foster and regulate transportation 
and permit the co-ordination of transportation f a c i l i t i e s . . . 

"Counsel f o r Appellee contends that In the 
removal of a cause pending before the Commission 
under Sec. 51> etc. of the Act, the t r i a l before the 
D i s t r i c t Court i s a t r i a l de novo. This view 
i s repelled d i s t i n c t l y by what we said i n the Seward 
Case 

"Even where statutes of other states have 
said that upon j u d i c i a l review of administrative or 
le g i s l a t i v e acts the t r i a l shall be de novo, some 
courts have held such provision unconstitutional, 
others hold that the de novo provision i s lim i t e d 
to the ascertainment by the court of whether the 
j u r i s d i c t i o n a l facts exist and whether there had been 
due process, and whether the Commission had kept within 
i t s lawful authority. 

"That question of constitutional r i g h t and 
power raised by administrative action must be t r i e d 
de novo so that the court may reach i t s own independent 
judgment on the facts and the lavr without being bound 
by the rule of administrative f i n a l i t y of the facts and 
that additional evidence may be introduced so that these 
questions of constitutional r i g h t and power need not be 
decided on the administrative record alone, may be conceded." 

"We hold that the D i s t r i c t Court erred i n 
receiving and considering testimony other than that 
which had been produced at the hearing before the 
Commission." 

The most recent case on th i s subject i s New Mexico Transportation Co., 

Inc. v. State Corporation Commission, 51 N. M. 59; 178 P. 2d 580, i n which 

the Commission affirmed the position taken i n Harris v. State Corporation Com

mission, supra, and refused to disturb an order of the State Corporation Com

mission. The Court said: 

"Following the rules there announced, we are 
unable to say from an examination of the record that 
the order of the Commission granting these c e r t i f i c a t e s was 
either unlawful or unreasonable. I t i s not s u f f i c i e n t 
that we might have reached a d i f f e r e n t conclusion." 
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This matter has ^lso been discussed i n general i._ cases 

arising out of the enforcement of the liquor laws of New Mexico by the Bureau 

of Revenue. Our statutes authorize the Commissioner of Revenue to establish a 

Division of Liquor Control and to appoint a chief of this division to administer 

the powers and duties of i t . 

(New Mexico Statutes 1941 Annotated, 61-501 to 61-525) 

Among powers given to the Division of Liquor Control Is the power 

to issue, revoke, cancel or suspend licenses. 

There are different appeal provisions from orders referring to the 

issuance of licenses and those referring to cancellation or revocation of 

licenses. The provisions relative to appeal of orders concerning issuance of 

licenses are found in Section 61-516 of New Mexico Statutes 1941 Annotated. 

This section originally provided as follows: 

"Any person, firm or corporation aggrieved 
by any decision made by the chief of division as to 
the issuance or refusal to issue any such additional 
license may appeal therefrom to the d i s t r i c t court of 
Santa Fe County, by f i l i n g a petition therefor in said 
court within t h i r t y (30) days from the date of the 
decision of the chief of division, and a hearing on the 
matter may be had in the d i s t r i c t court. Provided, 
however, that the decision of the chief of division 
shall continue in f u l l force and effect, pending a 
reversal or modification thereof by the d i s t r i c t court. " 

In 1945 the provision was amended by adding the words "which 

hearing shall be de novo." 

The section of the statute dealing with revocation and suspension 

of licenses, and appeals from such orders, in Section 61-605, New Mexico 

Statutes 1941 Annotated, which provides, among other things, that: 

"The matter on appeal shall be heard by the 
judge of said court without a jury, and such court 
shall hear such appeal at the earliest possible time 
granting the matter of the appeal a preference on the 
docket. The judge, for good cause shown may receive 
evidence in such proceedings in addition to that appearing 
in the record of hearing and shall act aside and void any 
order or finding which is not sustained by, or has been 
overcome by, substantial, competent, relevant and credible 
evidence." 

This section of the statute has not been amended to provide for a de 

novo hearing. 

In the case of Floeck v. Bureau of Revenue, 44 N. M. 194j 100 

P. 2d 225, an appeal was taken under the section relating to cancellation of a 

liquor license, Section 61-605 New Mexico Statutes 1941 Annotated. Some question 

was raised as to the Constitutionality of the liquor control act, but the court 

did not pass upon that question. I t did, however, have this to say: 
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"Assuming the constitutionality of Sec. 
1303, i t did not undertake to vest i n the d i s t r i c t 
court the administrative function of determining 
whether or not the permit should be granted. I t 
gave the court authority only to determine whether 
upon the facts and law, the action of the Commissioner 
in cancelling the license was based upon an error of 
law or was unsupported by substantial evidence or 
clearly arbitrary or capricious. (Ma-King Products Co. 
v. Blair, 271 TJ. S. 479 , 46 S. Ct. 544, 70 L. Ed. 
IO46); otherwise i t would be a delegation of administra
tive authority to the d i s t r i c t court i n violation of 
the Constitution. Bradley v. Texas Liquor Control Board, 
Tex. Civ. App., 108 S. W. 2d 300; State v. Great Northern 
Ry. Co. 130 Minn. 57, 153 N. W. 247, Ann. Cas. 1907B, 
1201. 

"The New Mexico Liquor Control Act is an 
exercise of the police power of the state, for the 
welfare, health, peace, temperance and safety of i t s 
people. I t prescribes the terms and and conditions upon 
which licenses shall be issued and the grounds and procedure 
for their cancellation; a l l of which are made purely adm
inistrative." 

Apparently the question was not raised in this case as to the 

introduction of new evidence. 

However, in the case of Chiordi v. Jernigan 46 N. M. 396; 129 

P. 2d 640 this same statute was under consideration. After revocation of his 

license, a licensee appealed to the d i s t r i c t court of Santa Fe County. In 

discussing the authority or jurisdiction of the d i s t r i c t court, the Supreme Court 

had this to say: 

"No provision is made on appeal for t r i a l 
de novo, and jury t r i a l s are specifically excluded. 
I t is provided that the judge for good cause shown 
may receive additional evidence. I t is obvious 
that he must review the evidence taken i n the 
hearing before the Chief of Division. As the t r i a l 
i s not de novo the Chief of Division 1s decisbn 
on the facts must be reviewed as he heard i t , and 
and i t could not be i f additional evidence was 
authorized upon the question of whether appellee 
was the party i n interest. I t is our conclusion 
that the new evidence which may be admitted must 
be confined to questions of whether the Chief of 
Division acted fraudulently, capriciously or 
arbi t r a r i l y i n rendering his decision. Ma-King 
Products Co. v. Blair, supra; Floeck v. Bureau of 
Revenue, supra; Texas Liquor Control Board v. Floyd, 
supra. 

"The proceedings before the Chief of 
Division, while quasi judic i a l , were esentially 
administrative. The questions before the d i s t r i c t 
court and here, are questions of law. They are, 
whether he acted fraudulently, arbitr a r i l y or capri
ciously i n making his order, and, whether such order 
was supported by substantial evidence, and generally, 
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whether the Chief of Division acted within the 
scope of the authority conferred by the liquor 
control act." 

I t should be noted that some of the conclusions appear here 

tc be based upon the f a c t that there i s no provision f o r a t r i a l de novo under 

t h i s section of the statute. 

I t may have been th i s language which prompted the Legislature 

of 1945 to insert i n Section 61-516 New Mexico Statutes 1941 Annotated, which 

i s the section dealing with appeals refusing to issue licenses, the de novo 

provision. As has been noted above, however, t h i s provision was not inserted 

i n Section 61-605. 

In the recent case cf Yarbrough v. Montoya, 214 P. 2d 769, the 

Supreme Court of New Mexico was called upon to pass upon the effect of the 

insertion of the de novo provision i n Section 61-516, New Mexico Statutes 1941 

Annotated. As w i l l be recalled t h i s de novo provision was inserted after the 

Floeck and Ghiordi cases were decided. The Court again called attention to the 

f a c t that the Chief of the Liquor Division i s given wide administrative judgment 

and discretion with respect to new licenses, and that the statute does not provide 

f o r formal hearing, and there i s no requirement that he may only consider e v i 

dence that would be admissible i n a court hearing. There i s likewise no 

l i m i t a t i o n upon evidence before the O i l Conservation Commission. The Court, i n 

concluding that the de novo provision does not change the fundamental proposi

t i o n of l i m i t a t i o n of j u d i c i a l review, had t h i s to say: 

"We are further committed to the doctrine 
that the courts may not overrule the acts of adminis
t r a t i v e o f f i c e r s on matters committed to t h i s 
discretion unless t h e i r actions are unlawful, unreason
able, a r b i t r a r y , capricious, or not supported by 
evidence." 

The Court said further: 

"The applicant says t h i s rule no longer 
obtains since the provision f o r a hearing de novo 
was written into the liquor law i n 1945. A suf
f i c i e n t answer to t h i s contention i s found i n 
Floeck case, supra, where i n speaking of the 
powers of the D i s t r i c t Court on appeal under the 
1937 liquor act, we said: 'Assuming the constitu
t i o n a l i t y of Sec. 1303, i t did not undertake to 
vest i n the d i s t r i c t court the administrative 
function of determining whether or not the permit 
should be granted. I t gave the court authority 
only to determine whether upon the facts and law, 



the action of the Commissioner in cancelling 
the license was based upon an error of law or was 
unsupported by substantial evidence or clearly 
arbitrary or capricious (Ma-King Products Co. v. 
Blair, 271, U. S. 479, 46 S. Ct. 544, 70 L. Ed. 
IO46)5 otherwise i t would be a delegation of adm
inistrative authority to the d i s t r i c t court i n 
violation of the Constitution.* 

"See also the case of Harris v. State 

I t is true that the statutes for appeal from orders of 

the Commissioner of Public Lands, Section 8-867 New Mexico Statutes, 1941 

Annotated, provide for t r i a l s de novo, but we find no cases in which the 

question of extent of review was raised. 

Based upon the decisions and authorities cited, I t is the 

position of Texas Pacific Goal and Oil Company that the nature and scope of the 

review by this Court of orders of the Oil Conservation Commission, including 

the question of what evidence may be presented, is limited as follows: 

1. In view of the apparent attempt to delegate non

judicial functions to this Court, the review provisions of the statute are 

unconstitutional unless limited by the Court to the affirming or vacating of the 

order of the Commission. 

2. This Court is limited upon review to a determination of 

whether the action- of the Commission was unsupported by substantial evidence 

or was clearly arbitrary or capricious. 

3. In making this determination this Court cannot pass upon 

the Commission's action unless i t limits i t s e l f to the transcript of evidence 

before the Commission. 

Corporation Commission, 46 N. M. 352, 129 P. 2d 
323." 

CONCLUSIONS 

Respectfully submitted, 

ATWOOD, MALONE & CAMPBELL 

EUGENE T. ADAIR 

Attorneys for Protestant, 
Texas Pacific Coal & Oil Company. 
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TEXAS PACIFIC COAL It OIL COMPANY 

MEMORANDUM B R I E F 

THE NATURE AND SCOPE OF THE REVIEW BY THE DISTRICT COURT OF 

AN ORDER OF THE OIL CONSERVATION COMMISSION INCLUDING THE 

QUESTION OF WHAT EVIDENCE MAY BE PRESENTED UPON APPEAL. 

Thi* case represents tbe first appeal ever taken is the State of New 

Mexico from aa order of the Oil Conservation Commission. It ia taken under 

the provisions of the oil aad gaa conservation law of thia State which was 

enacted ia 1935 aad which waa re-enacted by tha 1949 Legislature with certain 

amendments. Included ia the amendments was one which changed the appeal 

aad review sections under which this appeal is taken. 

At the outset it would seem proper to state specifically the position 

of the Texas Pacific Coal aad Oil Company in this case aad its attitude con

cerning the power of the District Court to review matters decided by the 

Commission, including the aature of the evidence which may properly be 

heard by this Court. 

The original application hereia was filed by Amerada Petroleum 

Corporation aad ia its applicatioa it requested that it be granted aa exception 

from the state-wide rules coaceraiag the spaciag of oil aad gas wells. The 

geaeral spaciag program ia New Mexico has for a number of years been upon 

a forty acre basis, aad deviations from that spacing pattern have been granted 

from time to time upon application for an exception to the rule. It is of some 

significance to note that heretofore exceptions have been requested for spac

ing patterns for less than forty acres, but this appears to be the first instance 

in this State ia which application has been made for aa exception requestiag 

a spaciag pattern for more than forty acrea. It should be noted in passing 

that Amerada is not being forced by Commission or anyone else to drill on 

forty acre locations. Texas Pacific Coal aad Oil Company is the owaer of 

certain leaaes in the field here involved, aad it catered the hearing before the 

Commission protesting the granting of the exception to the state-wide rule. 
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The Commission, after hearing the evidence, denied the application for the 

exception, by its order No. R-2, in which it found in effect that the evidence 

submitted by the applicant was insufficient to prove what the Commission 

considered to be necessary matters of proof for tine granting of an exception 

to the state-wide rule. The applicant then filed its petition for rehearing 

setting out the respects in which it considered the Commission in error, as 

required by the statute, and upon the denial of the motion for rehearing it 

takes this appeal to the Court, in which appeal, under the statute, it is limited 

to the same questions which were presented to the Commission in its 

application for rehearing. There is no constitutional question presented in 

the petition for Review. 

The first matter which Texas Pacific Coal and Oil Company would 

like to call to the attention of the Court, with the request that it be determined 

at this time, is the nature and extent of the review of the Commission's order 

which may be obtained before this Court. We consider this proposition funda

mental, both from a substantive and a procedural point of view. It is a 

proposition which we raise at the outset, in order to avoid the possibility of 

delay in the disposition of this matter by the introduction of evidence and the 

inevitable objection to its admissiability. It is our pesition that the so-called 

"de novo" provisions in the New Mexico appeal statute violate the Constitution 

of the State of New Mexico, and that this Court, if review is to be granted, is 

limited upon review to the transcript of evidence before the Conservation Com

mission and only such other evidence as may bear upon the power of the 

Commission to act. It is our further position that this Court can only inquire 

into whether or not the decision of the Commission is supported by substantial 

evidence, or is arbitrary or capricious, or beyond the power of the Com

mission to make, or violates some constitutional right of the appellant. 
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Appllcable Constitutional and Statutory Provisions 

In order that the Court may bear in mind through this argument 

the basis of the position of the Texas Pacific Coal and Oil Company, we wish 

to call to the attention of the Court the constitutional and statutory provisions 

to which we will make reference and which we consider pertinent to this 

matter. 

As has heretofore been state, the Oil Conservation Commission 

was created and its power defined by the re-enactment of the 1935 Statute 

by the 1949 Legislature, which Statute now appears at Chapter 69 of the 1949 

Accumulative Pocket Supplement of the New Mexico Statutes 1941 Annotated. 

Section 69-219 of that Act defines that general powers of the Commission as 

follows: 

"The commission is hereby empowered, and it is its 
duty, to prevent the waste prohibited by this act and 
to protect correlative rights, as in this act provided. 
To that end, the commission is empowered to make 
and enforce rules, regulations and orders, and to do 
whatever may be reasonably necessary to carry out 
the purposes of this act, whether or not indicated or 
specified in any section hereof." 

Section 69 211 enumerates certain specific powers of the Com
mission, including the one which is pertinent to this case by stating: 

"/•part from any authority, express or implied, else
where given to or existing in the commission by virtue 
of this act or the statute of this state, the commission 
is hereby authorized to make rules, regulations and 
orders for the purposes and with respect to the subject 
matter stated herein, viz: 

(10) To fix the spacing of wells; 

It should be apparent that the Legislature has delegated to the 

Oil Conservation Commission wide powers to deal with matters involving 

the production of oil and gas in this State, and that such powers are legislative 

powers which could be exercised by the Legislature itself or through committees, 

except for the fact that the Legislature obviously considered it more practical 
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to delegate these powers to an administrative body composed of the Governor 

of the State, the Commissioner of Public Lands and the State Geologist, as a 

member and Director. In connection with this legislative power invested in 

the Oil Conservation Commission, the provision of the Constitution of New 

Mexico relating to separation of powers must be considered. This provision 

is found in Section 1, Article III of the Constitution of the State, aad is as 

follows: 

"The powers of the government of this state are 
divided into three distinct departments, the legis
lative, executive and judicial, and no person or 
collection of persons charged with the exercise of 
powers properly belonging to one of these depart
ments shall exercise any powers properly Belonging 
to either of the others, except as in this constitution 
otherwise expreaaly directed or permitted." 

Certainly this is an unequivocal separation of power. 

Finally, in oons ide ring this matter, it is necessary to realise that 

when the conservation act was amended by the 1949 Legislature, the provision 

for judicial review waa completely revised in aa effort to provide a ' de novo" 

hearing before the Court. This statute, under which the present appeal is 

taken is found in Section 69-223 of the amended law, and it provides as 

follows: 

"(b) Any party to such rehearing proceeding, dissatisfied 
with the disposition of the application for rehearing, may 
appeal therefrom to the district court of the county wherein 
is located any property of such party affected by the decision, 
by filing a petition for the review of the action of the Com
mission within twenty (20) days after the entry of the order 
following rehearing er after the refusal or rehearing aa the 
case may be. Such petition shail state briefly the nature 
of the proceedings before the Commission and shall set 
forth the order or decision of the commission complained 
of and the grounds of invalidity thereof upon which the 
applicant will rely; provided, however, that the questions 
reviewed on appeal shall be only questions presented to 
the Commission by the application for rehearing. Notice 
of such appeal shall be served upon the adverse party or 
parties and the commission ia the manner provided for 
the service of summons in civil proceedings. The trial 
upon appeal shall be de novo, without a jury, aad the 
traascript or proceedings before the commission, includ
ing the evidence taken in hearings by the commission, 
shall be received in evidence by the court ia whole or in 
part upon offer by either party, subject to legal objections 
to evidence, in the same manner as if such evidence was 
originally offered in the district court. The commiseion 
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action complained of shail be prima facie valid and the 
burden shall be upon the party or parties seeking review 
to establish the invalidity of such action of the commissian. 
The court shall determine the issues of fact and of law and 
shall, upon a preponderance of the evidence Introduced 
before the court, which may include evidence in addition 
to the transcript of proceedings before the Commiseion, 
and the law applicable thereto, eater its order either 
affirming, modifying, or vacating the order of the com
mission. Ia the event the court shall modify or vacate 
the order or decision of the commission, it shall eater 
such order in lieu thereof as it may determine to be 
proper. Appeala may be taken from the judgment or 
decision of the district court to the supreme court in 
the same manner aa provided for appeals from aay other 
final judgment entered by a district court in this state. 
The trial of such application for relief from action of 
the commission and the hearing of aay appeal to the 
supreme court from the action of the district court shall 
be expediated to the fullest possible extent." 

Thus, it will be seen that in this argument we must consider first, 

that the general powers ef the Commission are derived from the Legislature 

and that the power to fix the spacing of wells has been specifically delegated 

to it. Second, that the Constitution of New Mexico contains a specific and 

unambiguous provision providing for separation of powers of government. 

Third, that the review statute, under which this appeal is taken, undertakes 

to authorize the court to conduct a "de novo" hearing, and to enter an order 

in lieu of the Commission's order, after hearing new and additloaal evideace 

which was aot before the Commission. 

General Applicable Principles of Administrative Law 

Before proceeding with a discussion of the cases concerning the 

question here involved, we consider it proper to briefly mention some general 

principles of administrative law which are discussed in these caaes and which 

we consider to be pertiaeat to the matter here under discussion. 

As is stated in 42 American Jurisprudence, Public Administrative 

Law, Section 35: 

"The necessity for vesting administrative authorities 
with power to make rules and regulations because of 
the impracticability of the lawmakers providing 
geaeral regulations for various aad varying details 
of management, haa been recognised by the court, 
and the power of the Legislature to vest such author
ity in administrative officers has been upheld as 
against various particular objections." 
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Question* such as are present In the instant case arise not so much 

from the authority of the Legislature to confer power upon the administrative 

board, but rather upon the nature of the power exercised by the board and 

extent to which judicial review may be had. This proposition Involves Ute 

question of whether the power exercised by the administrative body is 

legislative or judicial. The distinction between these types of powers is some

times difficult to make, but in general it is, as stated in 42 American Juris

prudence, Public / dministratlve Law, Section 36, as follows: 

"Legislative power is the power to make, alter, 
or repeal laws or rules for the future, to make a 
rule of conduct applicable to an individual, who but 
for such action would be free from it is to legislate. 
The judicial function is confined to injunctions, etc., 
preventing wrongs for the future, and judgments 
giving rmtkremm for those of the past.'' 

The broad general powers delegated to the Oil Conservation Com

mission by the statutes which have been quoted, coupled with specific power 

to regulate the spacing of wells indicates to us that this is a wide discretionary 

authority, a legislative authority granted by the lawmakers to the Oii Conserva

tion Commission. It obviously affects the actions of persons in the oil and 

gas industry in tie future and has no reference to the protection of private 

rights as of the present or for the redress against wrongs which have been 

done in the past. In other words it appears to us that this is clearly a 

legislative rather than a judicial function. This brings us to the meat of the 

proposition insofar as the general applicable principles of administrative law 

are concerned. As is stated in 42 American Jurisprudence, Public Adminis

trative Law, Section 190: 

It is a well settled general principle that non-judicial 
functions cannot be exercised by or imposed upon 
courts, and statutes whieh attempt to make a court 
play a part ia the administrative process by conferring 
upon it administrative or legislative, as distinguished 
from judicial, functions may contravene the principles 
of separation of powers among the different branches of 
our government." 

And in Sectioa 191, American Jurisprudence, follows this line of 

reasoning by stating: 



-7 -

"The statute which provides or permits a court 
to revise the discretion of a commission in a 
legislative matter by considering the evidence 
and full record of the case, and entering the order 
it deems the commission ought to have made, is 
invalid as an attempt to confer legislative powers 
upon the courts.*' 

Decisions of the Courts of other States 

j j A ' There are several decisions of the courts of the western states • • ''• ' 
i y ( 

| / ' concerning the power of the court to review the action of an administrative 

official or an administrative board. 

we would like to review briefly some of the language in these cases in other 

States which touch upon the subjects here involved. 

The first case to which we wish to call the court's attention ia the 

case of Manning V. Perry, 62 P. 2d 693 ( A r U . ) . This case involved an 

action between two parties who sought to obtain from the State Lend Depart

ment a lease upon certain State land. After investigation and hearing, the 

Commissioner approved the application of one of the parties and the other 

party appealed. In the State of Arisona the Land Department consists of 

the Governor, the Secretary of State, Attorney General, State Treasurer, and 

State Auditor. After hearing this Land Department approved the decision 

of the Commissioner, and the party who had lost the application appealed to 

the court under the Constitution and statutes of Arisona. The case was tried 

in the superior court ef one of the counties of A rizona without the aid of a 

jury and de novo as the statute seemed to contemplate that it should. The 

case was taken to the Supreme Court of Arisona upon appeal, the appelant 

contending that under the law of facts he was entitled to have his lease 

renewed. Concerning the question of the extent of the "trial de novo" as 

provided in the statute, the Arizona Supreme Court had this to say: 

"While the superior court on appeal from the Land 
Department tries the case de novo, it should not 
be forgotten that the court is not the agency appointed 

; by law te lease state lands. The Legislature has 
1 •' vested that power in the Land Department. If it 

investigates and determines which of the two or more 
applicants appears te have the best right to a lease, 
its decision should be accepted by the court, unless 



it be without support of the evidence, or is contrary 
to the evidence, or is the result of fraud or misappli
cation of the law. " 

The Arisona court discussed with approval the decisions from the 

State of Wyoming which have held a similar vein: 

"In speaking ef the functions of the court on an appeal 
from the Land Department it is said, in Miller v. Hurley, 
37 Wyo. 334, 262 P. 238, 'the discretion of the Land 

' Department in leasing the public lands should be controll
ing' except in a case of the illegal exercise thereof, or 
in the case of fraud or grave abuae of such discretion. * 
It was further aaid in that case: 'In the first place, 
nowhere in the Constitution or statute a is the district 
court or judge thereof, granted power to leaae state 
lands. Both the Constitution and the statutes repose 
that power in the land board. In exercising such power, 
the land beard exercises a wide discretion. (Citing 
Wyoming eaaes) If, by the simple expedient oi an 
appeal from the decision of the land board, that discre
tion can be taken from the board and vested in the 
district court, as contended by appellant, then the dis
cretion of the land beard amounts to nothing ea a contested 
case. It ia aa empty thing, jfemvê nMf̂ eesOlMaeM'." 

The Arisona court continues: 

And, we may add, a practice which permits the court 
to substitute its discretion for that of the Laad Depart-

' meat would give us aa many leasing bodies as there are 
. superior courts in the state, or fourteen in number, 

fk f j instead of erne aa provided for by the Legislature--an 

Service Commission 100 P. 2d 552 (Utah). In that eaae the applicant for a 

motor carrier permit and the protestant both applied for reheariags after 

the Public Service Commission of Utah had granted an application with certain 

limitations. The matter was appealed to the District Court under the 

statutes of Utah. The court called attention to tie fact that prior to the enact

ment of the 1935 statute the court's review of the action of the commission 

was limited to questions ef law and the commission's findings of fact were 

final aad not subject to review. However, in 1935 the Legislature changed 

the statute and provided that the Diatrict Court" shall proceed after a trial 

de novo." The Aj£aeaa court in considering the extent of the authority of 

~~sr. ftr-Cu. v. Public 

the District Court had this to say: 



The expression 'trial de novo* has been used with 
two different meanings (3 Am. J a r . p. 356, sec. 815): 
(1) A complete retrial upon new evidence; (2) a trial 
upon the record made before the lower tribunal. Locally 
we find an example of the first in Section 104-77-4, 
R . S . U . 1933, covering appeals from the justice court 
to the district court- -the caae is tried in the district 
court as if it originated there. An example of the second 
meaning we find locally in our treatment of equity appeals 
wherein we aay that the parties are entitled to a trial de 
novo upon the record." 

In considering the effect of the amended Utah statute, as applied to 
these twe different meanings, the court said: 

To review an action is te study or examine it again. 
Thus, 'trial de novo' as used here must have a mean
ing consistent with the continued existence of that which 
is to be again examined or studied. If, in these cases, 
the first meaning were applied to the uae ef the term 
'trial de novo' then one could not consistently speak of 
it as a review, as the Commission's actios would no 
longer exist to be re-examined or re studied. There 
would be so reason for making the Commission a 
defendant to defend something that had been auto
matically wiped out by instituting the district court 
action. 

"What the Legislature has done by Section 9 is to 
increase Ute scope of the court's review of the record 
of the Commission's action to include questions of 
fact as well as questions of law. A submission to the 
court of ihe application, together with testimony other 
than the record of the testimony before the Commission 
was not contemplated. The Legislature had in mind 

, K the second meaning when it used the word 'trial de novo' 
here." 

' In the Wyoming case of Banshaf v. Swan Co. 148 P. 2d 225, the 

Wyoming Supreme Court had before it an appeal from the District Court 

of a Wyoming county, which had reversed the decision of the State Board ot 

Land Commissioners on the question of to whom a state lease upon certain 

lands should be issued. Conflicting applications were filed in the office of 

the Commissioner of Public Lands. The Commissioner of Public Lands 

awarded the lease to Banzhaf, and upon appeal to the Board of Land Commis

sioners under the statute that award was set aside and a lease issued to Swan 

Company. Upon appeal to the District Court, the District Court reversed the 

Board of Land Commissioners, and the appeal here ia taken by Banzhaf from 

the order of the District Court. 
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Undcr the vVyoming Constitution certain state officials constitute 

the Board of Land Commissioners and have the power to lease state lands. 

The statute concerning th* leasing of state lands provides that any party 

aggrieved by the decision of the board may have an appeal to the District 

Court, and upon the appeal the contest proceeding "shall stand to be heard 

and for trial de novo, by said court." 

In Miller v. Hurley, 262 p. 238, Ute court said as follows: 

"In the former decisions of this court above set forth, it 
has been held that the discretion of the land board Is a substantial 
things, and cannot be interfered with by the court, except 
in case of fraud or grave abuse, resulting in manifest 
wrong or injustice. Yet if appelant1 s contention were 
upheld, it would he necessary to hold that the discretion 
of the land board, conferred on it by the constitution and 
statutes of this state, and h<rr$to*'orr recognised hy the 
decisions of this court, is completely wiped out by an 
appeal. V* e cannot-concur In such contentions, but hold 
that that discretion should be controlling, except in the case 
of an illegal exercise thereof, or in case of fraud or grave 

abuse of such discretion." 

The case which we consider to have almost the same factual 

situation as the case here involved is the recent case of California Co. v. 

State Oil fc Gas Board, 27 Sc. 2d. 542 (Miss.) This was an appeal to the 

Supreme Court of Mississippi from a final judgment of the Circuit Court of 

Adams County, Mississippi, which had dismissed an appeal taken by the 

California Company from an order of the State Oil fc Gas Board. The order 

had granted to T. F . Hodge, the appellee, an exception to general rule con

cerning the spacing of oil wells? *htch was the »aj»e-typeef •rdeir as ia_ 

here involved. The Circuit Court had dismissed the appeal on constitutional 

grounds and no opportunity was offered the California Company to offer 

proof as to whether th* Oil fc Gas Board should have passed such an order. 

The Mississippi Statute at Section 6136, Code 1942, provides that anyone 

"being a party to such petition may appeal from the decision of the board 

within ten days from the date of the rendition of the decision to the circuit 

court of Hinds county, or of the county in which the petitioner is engaged in 

business or drilling opesations. . . .and the matter shall be tried de novo 

by the circuit court and the circuit court shail have full authority to approva 

or disapprove the action of the board." 
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The question raised here was that the requirement that the matter 

be tried de novo unconstitutional and void because it undertook to confer 

nonjudicial functions upon the circuit court. It should be noted here that the 

Mississippi statute does not go as far as the New Mexico statute, since it 

gives the court authority to approve or disapprove while our statute gives the 

court authority to modify, or in fact to enter any order in lieu of the Com

mission's order which the court deems to be proper. The Mississippi court 

called attention to the fact that the provision of the Mississippi statute for a 

de novo trial was inconsistent with the provision authorising the court to approve 

or disapprove the action of the board. No such inconsistency appears to exist 

under the New Mexico statute. The M>ssissippi court found it possible under 

their statute "to hold the de novo provision unconstitutional but to sustain the 

power of the court to 'approve or disapprove' the action of th* board." In so 

doing the court had this to say: 

(t- ^ " f "The decision of the foregoing questions is found to involve 
v T - the question (1) or whether or not a trial de novo in the 

Circuit Court in the instant case would permit the Circuit 
Court to substitute its own findings and judgment for that of 
the State Oil and Gas Board on a purely legislative or 
administrative matter, and, (2) if so, whether or not the 
right of appeal should nevertheless be preserved by striking 
down the provision for & trial de novo and retaining the 
power of the Circuit Court to merely approve or disapprove 
the action of the State Oil and Gas Board, upon the theory 
that to permit said Court on a trial de novo to substitute its 
own ideas as to the proper spacing of oil wells for those of 
this administrative or legislative body is unconstitutional, 
while the mere right to approve or disapprove Its action is 
a valid exercise ef judicial power on a hearing as to whether 
or not the decision of said Board in that regard is supported 
by substantial evidence, is arbitrary or capricious, beyond 
the power of the Board to make, or violates some constitu
tional right of Ute complaining party. 

/ "We are unable to say that except for the provision granting 
a trial de novo the Legislature would not have given the right 
of appeal at all from any action of the Oil and Gas Board. It 
has made provision for appeals in many instances from the 
decisions of administrative boards created by statute in this 
State without requiring that the testimony taken before such 
boards be reduced to writing for such purpose. But it is 
unnecessary that we shall here digress to illustrate. 

The Legislature itself had the right in the first instance to 
prescribe the general rule and regulation as to the spacing 
of oil and gas wells and to provide for exceptions thereto under 
given circumstances, and it had the right to delegate this legis
lative power to a special administrative agency, composed of 
the State Oil and Gas Supervisor, who is to be a competent 
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petr ole urn engineer or geologist with at least 
five years experience in the development and 
production of oil and gas, aad therefore presumed 
to have expert knowledge as to the proper rales 
and regulations for the spacing of oil and gaa wells, 
and also the Governor, Attorney General, aad State 
Land Commissioner, as it ha* doae by Section 5 of 
Chapter 117, Laws ef 1932, now Section 6136, Code 1942. 
And it is to be conceded that ia adopting such general 
rule and regulation, the Oil and Gaa Board was act
ing in a legislative capacity; and we are of the opinion 
that in granting the exception involved in the instant 
case to the said general rule and regulation the said 
Board was likewise acting ia at least a quasi legisla
tive capacity. Ia order that any hearing shall be 
judicial In character, it must proceed upon past or 
present facts aa such, whieh are of such nature that 
a judicial trial tribunal may find that they do or do 
not exist, while in making these conservation rules 
and the exceptions thereto Ute larger question is one 
of state policy. So that what is to be made of the 
facts depends upon their bearing upon a legislative 
policy for which persons of special training aad 
special responsibility have been selected. 

There appeared to be little doubt in the minds of the Mississippi 

court, a»d4here is HUte doub&ltejWi, that if the Legislature had aeen fit 

it could have adopted this general spacing rule aad regulation and could also 

have heard testimony as to whether exceptions should be provided for, and 

the fact that it may have conducted such a hearing would not have rendered its 

action judicial. The Mississippi court concluded that: 

/ - J 'And since the Legislature had the power to 
delegate this function to a Board compoaed 
of the officials hereinbefore mentioned, we 
are of the opinion that the action of aaid Board 
in adopting both the general rule a and regula
tions, as provided for by the statute, and tie excep
tions thereto after a hearing, waa aa heretofore 
stated likewise legislative; that, therefore, the 
Circuit Court would be without constitutional 
power oa appeal to substitute its own opinion as 
to what are proper oil conservation measures 
for that of the State Oil aad Gaa Board, oa a 
legislative or administrative question. Since 
the separation of executive, legislative aad judicial 
powers, forbid." 

In view of the presumption of validity of statutes, the Mississippi 

court held that the authority of the court to approve or disapprove tht action 
of the board may be upheld by 
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"limiting its authority in that behalf to the right to 
conduct a hearing te the extent only of determining 
whether or not the decision of the administrative agency 
is supported by substantial evidence, is arbitrary or 
capricious, beyond the power of the Board to make, or 
violates some constitutional right of the complaining 
party " 

The court further held that in determining these questions the 

circuit court would be acting Judicially and to that end it might hear evidence 

to the extent of determining what state of facta the administrative body acted 
on. But the court specifically limited the evidence which might be 

introduced by saying: 

^ , "But to allow an appellant to present to the Circuit 
Court a different state of case or one baaed on 
additional facts would merely tend to becloud the issue 

/ 1 as to whether or not the administrative body had based 
its decision on substantial evidence, had acted arbitrarily 
or capriciously, beyond Its power, or violated some 
constitutional right of the party affected thereby. In 
other words, to permit a trial de novo in the Circuit Court 
on a legislative or administrative decistoa of the State 
Oil and Gas Board, within the common acceptance of the 
term 'tried de novo' would permit a party to withhold 
entirely any showing of these tacts, as he contends them to 
be, from the original board composed of experts and of 
those charged with the responsibility of a great public 
policy of the State, and wait until on appeal when he will 
make his full disclosure for the first time before none-
experts In that field to determine as to the proper spacing 
of oil and gas wells. In such case the Court would be 
departing from Ite proper judicial function Into the realm 
of things about whieh it has no such knowledge as would 
form the basts for Intelligent action." 

After disposing of the decisions of the Texas Courts, as not 

applicable to the Mississippi statute because based upon a statute providing 

for an independent action rather than an appeal, the opinion as a part of its 

conclusion recites: 

<f / "Therefore, the only sound, practicable or workable 
(. rule that can be announced by the Court is to hold that 

^ " when the appeal is from either a general rule and regula
tion or from an exception granted thereto, the Court to 
which the appeal ia taken ahall only inquire Into whether 
or not the same ts reasonable and proper according hsthe 
facts disclosed before the Board, that is to say, whether 
or not its decision is supported by substantial evidence 
or Is arbitrary or capricioua, or beyond the power of the 
Board to make, or whether it violates any constitutional 
right of the complaining party." 

-2/ 
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The concurring opinion of Justice Griffity considers the question 

of the power of the Court and of the type of evidence which may be presented 

concluding as follows: 

"The result is the conclusion that the legislature 
could not confer upon either of the said judicial 
courts Ute original authority in either respect 
above mentioned, and since it could not do se directly, 
it could not do so by the indirect device of a trial de 
novo on appeal; and thus there is the further result 
that all the authority which could be conferred on the 
courts would be of a review to determine whether the 
Oil and Gas Board in its order acted within the 
authority conferred on it by statute, and if so, then 
whether in making its order it did so upon facts 
substantially sufficient to sustain its action. 

"The essential nature of such a review is sueh that 
it must be of what the Board had before it at Ute time 
it made its order. It would be an incongruity as 
remarkable to permit another different record to be 
made up on appeal to Ute circuit court as it would be 
to allow another and a different record to be presented 
to this Court on an appeal to it. The question is , and 
must be, what did Ute Oil and Gas Board have before 
it, and all this Ute majority opinion has well and 
sufficiently pointed out. 

"But what Ute Oil and Gas Board had before it is 
best and most dependably shown by a certified 
transcript made by a competent person in precise 
duplication of what was there heard and what there 
transpired. It is an incongruity in merely another 
phase which omits such a transcript, and the re after 
would call witnesses to prove what was heard by and 
what transpired before Ute Board, as is allowed to be 
done by the reversal in this case . . . " 

lt appears to us that these cases, particularly Ute leet en*, which 

involved an appeal from a board similar to our Oil Conservation Commission, 

clearly reflect that Ute most recent decisions leave to Ute administrative 

bodies the discretion which has been given them by Ute Legislature, and 

that the courts confine themselves solely to the question of whether there 

is substantial evidence in Ute record before the Commission on which the 

Commission's decision can be based, or, in other words, whether the 

administrative body acted arbitrarily. It further appears that since this 

substantial evidence rule is the basis for the extent of review, the transcript 
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of evidence before tbe Commission is tbe only evidence which can logically 

be considered. 

New Mexico Law Concerning Appeals and Reviews 
Of Orders of Administrative Bodies 

we come now to the New Mexico law concerning appeals from reviews 

or orders from administrative bodies, which we consider to bear ont our 

position as to the power of thia court to review a decision of the Oil Conserva

tion Commission. As has heretofore been stated, the pertinent provision 

of the Constitution of New Mexico is contained in Section 1, Article III and ia 

as follows: 

"The powers of the government of this state are 
divided into three distinct departments, tbe legislative, 
executive and judicial, and no person or collection of 
persons charged with the exercise of powers properly 
belonging to one of these departments, shall exercise 
any powera properly belonging to either of the others, 
except aa in this constitution otherwise expressly 
directed or permitted." 

Until rather recent years, the cases in New Mexico concerning the 
powers of the courts to review decisions of administrative bodies have been 
confined primarily to appeals from the action of the State Corporation Com
mission. The Constitution of New Mexico is unique in that it contains the 
provision for the powers of the Corporation Commission and further provides 
for removal of matters covered by the constitutional provision to the Supreme 
Court of New Mexico, and: 

"In the event of such removal by the company, 
corporation or common carrier, er other party 
to such hearing the Supreme Court may, upon 
application in its discretion, or of its own motion, 
require or authorise additional evidence to be taken 
in such cause; hut in the event of removal by the 
commission, upon failure of the company, corporation, 
or common carrier, no additional evidence shall be 
allowed 

" . . . . . . . the said court shall have the power and 
it shall be its duty to decide such cases on their 
merits, and carry into effect its judgments, orders, 
and decrees made in such cases, by fine forfeiture, 
mandamus, injunction and contempt or other appro
priate proceedings." 
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(Article II Section 7 Constitution of New Mexico) 

/ s the functions and duties of the Corporation Commission have 

grown, it has become necessary to enact a statute supplementing the 

Constitution, which provides in effect that a motor carrier being dissatisfied 

with an order of the Commission, which order is not removable directly to 

the Supreme Court under the constitutional provisions, may: 

"Commence an action in the district court for Santa Fe 
County against the Commission as defendant, to vacate 
and set aside such order or determination, on the ground 
that it is unlawful or unreasonable. In any such proceed
ing the court may grant relief by injunction, mandamus or 
other extraordinary remedy " 

The Statute further provides that: 

The same shall be tried and determined as other civil 
actions without a jury." 

(New Mexico Statutes 1941 Annotated 68-1363) 

It should be borne in mind that some of the cases cited are under 

the constitutional provision, and some are under the statutory provision. 

The first case in New Mexico appears to be Seward v. D. fc R. G. 

17 N.M. 557, which was a proceeding under the constitutional provision, 

moving directly from the Commission to the Supreme Court. In tills esse 

the matter was removed by the Commission when the carrier refused to 

comply with the order, and the court refused to allow additional evidence 

under the Constitutional provision. The Attorney General took the position 

that the Supreme Court had a right to form its independent judgment in the 

matter and was not confined to a consideration of the reasonableness and 

lawfulness of the order of tie Commission. He based his position upon the 

language in the statute quoted above, that the court ahall have "tbe power 

and it shall be its duty to decide such cases upon their merits." The Supreme 

Court had this te say: 
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"Now If the contention is sound then tx* provision 
just quoted invests this court with legislative power 
to fix rates. There is no doubt but that the people 
of the state, by constitutional provision could oonfer 
such power upon the judges of the Supreme Court. If 
they saw fit they might combine all the power of govern
ment in one department, but such action would not be 
in accord with Ute settled policy of Ute states of Ute 
Union, where it has been Ute studied purpose to, so 
far as possible, keep separate Ute three great depart
ments, and we should not so construe Ute provisions 
as conferring legislative power upon this body, unless 
compelled to do so by clear and unmistakable language.' 

The court held that the only thing to be decided upon Ute appeal by 

the Commission was the reasonableness and lawfulness of the order, and 

they concluded that if Ute court finds the order reasonable and lawful, it 

enters a judgment to that effect, but if it finds it unlawful and unreasonable, 

it refuaes to enforce it and Ute State Corporation Commission may proceed 

to form a new order under its rule. 

This proposition was further discussed in Seaberg v. Raton Public 

Service Co. 36 N M. 59; 8 P. 2d 100, in which the petitioner had removed a 

matter before the Corporation Commission directly to the Supreme Court, 

and Ute Corporation Commission filed a motion to dismiss. The facts of 

the case are not particularly pertinent to Ute present question, but some of 

the language of Ute court indicates Ute position vhieh it was quick to take in 

these matters. tVe quoted from Ute case as follows: 

"The proceeding of removal is not for the 
review of judicial action by Ute commission. 
It is to test Ute reasonableness and lawful
ness of its orders. The function of Ute Com
mission is legislative; that of the court, judicial. 
The Commission is not given power to enforce 
any order; it being merely a rate-making or rule
making body, doing what, if there were no com
mission, Ute Legislature alone could do. The 
court, on Ute other hand, can make no rate or 
rule, since it lacks the legislative power. " 

Perhaps Ute most complete discussion of the matter arose in the 

case of Harris v. State Corporation Commission 46 N.M. 352 P. 2d. 323, 

which was an appeal under the statute to Ute district court of Santa Fe county. 

The carrier had been granted a certificate and another carrier, adversely 

affected, appealed to Ute district court. The appeal to the district court 

was taken by way of a complaint filed by the protestant. At tbe tnal, the 

plaintiff, instead of introducing Ute record of Ute hearing before Ute Com-
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mission, introduced new evidence by way of testimony of seven witnesses. 

Upon conclusion of the evidence the court made many findings contrary to 

those of the Commission and concluded, as a matter of law, that the action 

of the Commission was unlawful and unreasonable. The first question discussed 

was the scope of judicial review provided for in the statute. The court goes 

into a rather exhaustive review of the New Mexico authorities and discusses 

several Law Review articles concerning the subject. Some of its concluding 

remarks are as follows: 

" When our Legislature enacted Ch. 154, L . 1933, 
It declared its purpose and policy to confer upon 
the Commission the power and authority to make 
it its duty to supervise and regulate the trans
portation of persons and property by motor vehicle 
for hire upon the public highways of this state and 
to relieve the undue burdens on the highways, and 
to protect Ute safety, and welfare of the travelling 
and shipping public and to preserve, foster and 
regulate transportation facilities... 

"Counsel for Appellee contends that in the removal 
of a cause pending before the Commission under 
Sec. 51, etc. of the Act, the trial before the Diatrict 
Court is a trial de novo. Thia view is repelled 
distinctly by what we said in the Seward Case 

"Even where statutes of other states have said that 
upon judicial review of administrative or legislative 
acts the trial shall be de novo, some courts have 
held such provision unconstitutional, others hold 
that the de novo provision is limited to the ascertain
ment by the court of whether the jurisdictional facts 
exist and whether there had been due process, and 
whether the Commission had kept within its lawful 
authority. 

"That question of constitutional right and power 
raised by administrative action must be tried de 
novo so that the court may reach its own independent 
judgment on the facts and the law without being bound 
by the rule of administrative finality of the facta and 
that additional evidence may be introduced so that 
these questions of constitutional right and power need 
not be decided on the administrative record alone, 
may be conceded." 

"We hold that the District Court erred in receiving 
and considering testimony other than that which had 
been produced at the hearing before the Commission." 
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The most recent case em this subject is New Mexico Transportation 

C o . , Inc. v. State Corporation Commission, 51 N. M. 59; 178 P. 2d 580, in 

which the Commission affirmed the position taken in Harris v. State 

Corporation Commission, supra, and refused to disturb an order of the State 

Corporation Commission. The Court said: 

"Following the rules there announced, we are 
unable to aay from an examination of the record 
thst the order of the Commission granting these 
certificates wss either unlawful or unreasonable. 
It is net sufficient thst we might have reached a 
different conclusion." 

This matter has also been discussed in general in cases arising 

out of the enforcement of the liquor laws of New Mexico by the Bureau of 

Revenue. Out statutes authorise the Commissioner of Revenue to establish a 

Division of Liquor Control and to appoint a chief of this division to administer 

the powers and dutiea of it. 

(New Mexico Statutes 1941 Annotated, 61-501 to 61-525) 

Among powers given to the Division of Liquor Control is the power 

to issue, revoke, cancel or suspend licenses. 

There are different appeal provisions from orders referring to the 

issuance of licenses and those referring to cancellation or revocation of 

licenses. The provisions relative te appeal of orders concerning issuance of 

licenses are found in Sectioa 61-516 of New Mexico Statutes 1941 Annotated. 

This section originally provided aa follows: 

"Any person, firm or corporation aggrieved by any 
decision made by the chief of division as to the 
issuance or refusal to issue any such additional 
license may appeal therefrom to the diatrict court 
of Santa Fe County, by filing a petition therefor in 
aaid court within thirty (30) days from the date of 
the deciaioa of the chief of division, aad a hearing 
on the matter may be had in the diatrict court. 
Provided, however, that the deciaioa of the chief 
of division ahall continue in full force and effect, 
pending a reversal or modification thereof by the 
district court." 

Ia 1945 the provision was amended by adding the words "which 

hearing shall be de novo.* 
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The section of the statute dealing with revocation and suspension of 

licenses, aad appeals from such orders, in Section 61-605, Hew Mexico 

Statutes 1941 Annotated, which provides, among other things, that: 

"The matter on appeal shall be heard by the 
judge of said court without a jury, and auch 
court ahall hear auch appeal at the earliest 
possible time granting the matter of the appeal 
a preference on the docket. The judge, for 
good cause shown may receive evidence in such 
proceedings in addition to that appearing in the 
record ef hearing and shall act aside and void 
any order or finding which ia not sustained by, 
or has been overcome by, substantial, competent, 
relevant and credible evidence." 

This section of the statute has not been amended to provide for a 

de novo hearing. 

In the case of Floeck v. Bureau of Revenue, 44 N. M. 194; 100 P 2d 

225, an appeal was taken under Ute section relating to cancellation of a liquor 

license, Section 61-605 Hew Mexico Statutes 1941 Annotated. Some question 

was raised as to Ute Constitutionality of Ute liquor control act, but Ute court 

did not pas8 upon that question. It did, however, have thia to say: 

"Assuming Ute constitutionality of Sec. 1303, it 
did not undertake to vest in the district court 
the administrative function of determining whether 
or not the permit should be granted. It gave Ute 
court authority only to determine whether upon the 
facta and law, the action of Ute Commissioner in 
cancelling the license was based upon an error of 
law or waa unsupported by substantial evidence or 
clearly arbitrary or capricious. (Ma-King Products 
Co. v. Blair, 271 U. S. 479, 46 S. Ct. 544, 70 L . 
Ed. 1046); otherwise it would be a delegation of 
administrative authority to the district court in 
violation of the Constitution. Bradley v. Texas 
Liquor Control Board, Tex. Civ. App., 108 S.W. 
2d 330; State v. Great Northern Ry. Co. 130 Minn. 
57, 153 N. W. 247, Ann. Cas. 1907B, 1201. 

"The New Mexico Liquor Control Act is an exercise 
of the police power of the state, for Ute welfare, 
health, pease, temperance and safety of its people. 
It prescribes Ute terms and conditions upon which 
licenses shall be issued and the gsunds and procedure 
for their cancellation; all of which are made purely 
administrative." 

Apparently Ute question was not raised in this case as to the 

introduction of new evidence. 
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However, ia the caae of Chiordi v. Jernigan 46 N- M. 396; 129 P. 

2d 640 this same statute was under consideration. After revocation of his 

license, a licensee appealed to the district court of Saata Fe County. In 

discussing the authority or jurisdiction of the district court, the Supreme 

Court had this to say: 

No provision is made oa appeal for trial de 
novo, and jury trials are specifically excluded. 
It is provided that the judge for goad cause shown 
may receive additional evidence. It is obvious 
that he must review the evidence taken ia the 
hearing before the Chief of Division. Aa ten trial 
ia not de novo the Chief of Division1 a decision on 
the facts must be reviewed as be beard it, and it 
could not be if additional evidence was authorized 
upon ihe question of whether appellee was the party 
in interest. It is our conclusion that the new 
evidence which may be admitted must be confined 
to questions of whether the Chief of Division acted 
fraudulently, capriciously or arbitrarily in render
ing his decision. Ma-King Products Co. v. Blair, 
supra; Floeck v. Bureau of Revenue, supra; Texas 
Liquor Control Board v. Floyd, supra. 

"The proceedings before the Chief ef Division, 
while quasi judicial, were essentially administrative. 
The questions before the district court and here, are 
questions of law. They are, whether he acted 
fraudulently, arbitrarily or capriciously in making 
his order, and, whether auch order waa supported 
by substantial evidence, and generally, whether tee 
Chie£ of Division acted within the scope of the authority 
conferred by the liquor control act." 

It should be noted that some of the conclusions appear here to be 

based upon the fact that there is no provision for a trial de novo under this 

section of the statute. 

It may have been this language which prompted the Legislature of 1945 

to insert in Section 61-516 New Mexico Statutes 1941 Annotated, which is 

the section dealing with appeals refusing to issue licenses, the de novo 

provision. As has been noted above, however, this provision was aot inserted 

in Section 61-605. 

In the recent case of Yarbrough v. Montoya, 214 P . 2d 769, the 

Supreme Court of New Mexico was called upon to pass upon the effect of the 

insertion of the de novo provision in Section 61- 516, New Mexico Statutes 

1941 Annotated. A a will be recalled this de novo provision was inserted 

after the Floeck and Chiordi cases were decided. The Court again called 



-22-

attention to the fact that the Chief of the Liquor Division is given wide 

administrative judgment and discretion with respect to new licenses, and 

that the statute does not provide for formal hearing, and there is ao 

requirement that he mav only consider evidence that would be admissible ia 

a court hearing. There is likewise no limitation upon evidence before the 

Oil Conservation Commission. The Court, in concluding that the de novo 

provision does not change the fundamental proposition of limitation of 

judicial review, had this to say: 

"We are further committed to the doctrine 
that the courts may not overrule the acts 
of administrative officers on matters committed 
to thia discretion unless their actions are unlaw
ful, unreasonable, arbitrary, capricious, or not 
supported by evidence." 

The Court said further: 

"The applicant aays this rule no longer obtains 
since the prevision for a hearing de novo waa 
written into tbe liquor law in 1945. A suf
ficient answer to this contention is found in 
Floeck case, supra, where in speaking d the 
powers of the Diatrict Court on appeal under the 
193? liquor act, we aaid: 'Assuming the constitu
tionality of Sec. 1303, it did not undertake to vest 
in the district court the administrative function of 
determining whether or not the permit should be 
granted. It gave the court authority only te deter
mine whether upon the facts aad law, the action of 
the Commissioner in cancelling the iicenae was 
based upon an error of law or waa unsupported by 
substantial evidence er clearly arbitrary or 
capricious (Ma-King Products Co. v. Blair, 271, 
U. S. 479, 46 S. Ct. 544, 70 L . Ed . (1046); other
wise it would be a delegation of administrative 
authority to the district court In violation of the 
Constitution. * 

"See alao the case of Harris v. State Corporation 
Commission, 46 N. M. 352, 129 P . 2d 323." 

It ts true thst the statutes for appeal from orders of Ute Commissioner 
of Public Lands, Section 8-867 New Mexico Statutes, 1941 Annotated, 
provide for trials de novo, but we find no eases in which the question 
of extent of review was raised. 
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CONCLUSIONS 

Based upon tae decisions and authorities cited, it is the 

position of Texas Pacific Coal and Oil Company that the nature and scope 

of the review by this Court of orders of the Oil Conservation Commission, 

including the question of what evidence may be presented, ia limited aa 

toll ows: 

1. In view of the apparent attempt to delegate non-judicial 

functions to this Court, the review provisions of the statute are unconstitu

tional unless limited by the Court to the affirming or vacating of the order 

of the Commission. 

2. This court is limited upon review to a determination of 

whether the action of the Commission was unsupported by substantial evidence 

or was clearly arbitrary or capricious. 

3. In making this determination this Court cannot pass upon 

the Commission's action unless it limits itself to the transcript of evidence 

before the Commission. 

Respectfully submitted, 

ATWOOD, MALONE fc CAMPBELL 

By 

EUGENE T. ADAIR 

Attorneys for Protestant, 
Texas Pacific Coal fc Oil Company. 



IN THE DISTRICT COURT OF LEA COUNTY 
S T / T E OF NEW MEXICO 

'HILLIPS PETROLEUM COMP/ NY, ) 
) 

^Uintiff, ) ) 
) 

vs. ) No. II, 422 
) 

OIL CONSERVATION COMMISSION ) 
OF NEW MEXICO, E T A L . J 

Defendants. 

MEK OR/NDUM OF POINTS AND AUTHORITIES 

1. Skeliy Oil Company, Shell Oil Company and Magnolia Petroleun. 
Company are all "adverse parties" within the meaning ol sec. 69-223 (b), 
NMS/ , aad ;= re therefore at least necessary parties defendant in this suit. 

2 Words and Phrases 549 et seq. 
Rule 19 (b) NMRCP 
6 Cyci. of Fed. Procedure 478-479, 481 
Shields v. Barrow, 15 L . Ed 158, 17 Howard (58 U.S.) 13 

6 Cyci. of Fed. Procedure 482 
W ashington v. U. S. 3? F 2d 421 

2. The Oil Conservation Commission haa been granted wide powers 
by the legislature to deal with matters involving the production of oil and g«e 
in this state. Sueh powers are legislative in nature, and the Commission has 
also been granted a broad discretion in the exercise of these powers. 

Sec. 69 - 21i, NMSA 
Sec. 69 - 211, NMS/ 

3. There is &n unequivocal provision for the separation of powers in 
New Mexico. 

Sec. 1, Art. UJ, New Mexico Constitution 

4. (a) Nos-judicial functions cannot be exercised or imposed upon 
courts. 

42 Am. Jur. 563-564 
Jaffe v. State Dept. of Health 135 Conn. 339 
64 2d 330, 6 LR 2d 654 

Harris v. State Corp. Com. , 46 NM 352, 129 P 2nd 323 

Manning v. Perry 62 P2d 693 (Arts.) 

(b) The District Court, in this proceeding, cannot amend or modify 
the Oil Commission's onier, such action being repugnant to the fundamental 
iaw providing for separation of powers. 

Transcontinental Bus System v. State Corp. 
Commission 241 P 2d 329; 56 NM 158 
Davis on Administrative Law, Sec. 256 

(c) Courts a.ay not overrule the acts of administrative officials 
unless their acts are unlawful, capricious, or not supported by the evidence. 
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Y-xrborough v. Montoya 54 NM 91, 214 P 2d 769 

Floeck v. Bu. Rev. 44 NM 194, 100 P 2d 225 

Harris v. State Corp. Comm. 12$ p 2d 323, 46 KM 352 

5. with tic foregoing basis aad fundamental law in mind, the New 
Mexico Supreme Court has narrowly construed even those statutes which 
have provided for a "trial' or hearing de novo. 

Floeck v. Bu. Rev., supra 

Yarborough v. Montoya, supra 

In addition although de novo4 has been given different meanings, 
the provision for a review*' is inconsistent with the concept of a trial "de 
novo" in its broader meaning. 

Denver R. G. v. Public Service Commission. 100 P 2d 5S2 (Utah). 

6. Even if it should be ruled that additional evidence may be 
introduced in this Court, such further evidence shall be limited to that which 
may clarify the record, or that which was net available to tbe Commission 
below. 

42 Am. Jur. 663 

Coitcryharn Dairy v. Milk Control Comm. 

332 Pa. 15. 1 A 2d 775, 122 AL.R 1049 

7. Ia any event, Ute 'review in this ease is limited to those 
questions presented to the Commission by Plaintiff in its application for 
rehearing. 

Sec. 69-223 (b), NMSA. 

NOTE: Tbe foregoing is not intended to be a brief of this whole, 
and rather complicated subject. If the court desires an extended brief on 
some or all of the points raised herein, counsel for the Commission will 
be happy to supply tbe same to the Court ia a few days time. 

MELVIN f. tost 

V , F . KITTS 
a ttorneys tor Oil Conservation Comm. 



The ques t i on of p r i m a r y i n t e r e s t to the O i l C o n s e r v a t i o n C o m m i s 

s i o n i n t h i s case is the p r o p e r scope of r e v i e w f o r i t s d e c i s i o n s . Sec. 65 -3 -22 

of the N . M . S . A . (1953 C o m p . ) p r o v i d e s tha t : 

" T h e t r i a l upon appea l s h a l l be "de n o v o " w i t h o u t a j u r y , and 

a t r a n s c r i p t of p roceed ings b e f o r e the C o m m i s s i o n , i n c l u d i n g evidence taken 

i n hea r ings by the C o m m i s s i o n , s h a l l be r e c e i v e d i n evidence by the c o u r t 

i n whole o r i n p a r t upon o f f e r by e i t h e r p a r t y sub jec t to l e g a l ob j ec t i ons to 

ev idence , i n the same m a n n e r as i f such evidence was o r i g i n a l l y o f f e r e d i n 

the D i s t r i c t C o u r t . " 

M y a r g u m e n t w i l l be l i m i t e d to a d i s c u s s i o n o f the v a r i o u s 

i n t e r p r e t a t i o n s of the t e r m "de n o v o " . /"••'.- " •* " 

T h i s sub jec t has been a f r u i t f u l sou rce of l i t i g a t i o n f o r m a n y 

yea r s and as a r e s u l t t h e r e has developed at l eas t two d i s t i n c t mean ings f o r 

the t e r m "de novo" ; the f i r s t of w h i c h i s e x e m p l i f i e d i n A r t i c l e 6, Sec. 27 

of New M e x i c o C o n s t i t u t i o n w h i c h p r o v i d e s tha t i n appeals to the D i s t r i c t 

C o u r t f r o m the P r o b a t e C o u r t and Jus t ices of the Peace , t r i a l s h a l l be had 

de novo. 



The New Mexico Supreme Court , Case of State v. Coats 18 NM 

314, 137 Pac. 597 (1913) held that the D i s t r i c t Court is required to enter 

its own independent judgment in such cases and fu r the r than any d iscre t ion 

conferred upon the Justice of the Peace is necessari ly t r ans fe r red to the 

D i s t r i c t Court by the Appeal. 

The same t e r m - t r i a l de novo, appears again in the laws of New 

Mexico, but i n an altogether d i f fe ren t sense, i n the statutes providing fo r 

jud ica l review of adminis t ra t ive decision an example of which is the statute 

involved in the case at bar. In cntrast ing the two ©'fSfrft^fc't dis t inct uses of the 

t e r m de novo i t should be noted that i n the appeals f r o m Justices of the Peac e 

that the function of the i n f e r i o r court is purely jud ic i a l i n that i t passes judg

ment on past acts and redresses wrongs between pr ivate individuals while i n 

the case of the adminis t ra t ive body the action is prospective and general i n 

its application and thus legislat ive in character. 

In the f o r m e r case the o r ig ina l de'̂ e'SfeWs decesion is made by 

an untrained and often fftfcp" i l lp repared layman while in the la t ter case the 

decision is the result of the del iberat ion and judgment of a highly trained technical 

staff. This d is t inct ion is we l l defined i n the case of Denver & R G W R v. Public 

Service Commission 100 Pac 2nd 552 . 



Upon e x a m i n i n g our appeal s ta tute i t m i g h t be u r g e d tha t 

the f o r e g o i n g i n t e r p r e t a t i o n s of the t e r m de novo a r e i n c o n s i s t e n t w i t h 

the c lause i n the same s ta tute p e r m i t t i n g the c o u r t to r e c e i v e evidence 

" i n a d d i t i o n to the t r a n s c r i p t of p roceed ings b e f o r e the C o m m i s s i o n . " 

White such an interpretation is of course possible it is 

certainly not necessary. The Cupreme Court of Penn. in the case of 

Colteryahn Dairy v. the Milk Control Board , 332 Pa 115, 1 A 2 775. 

interpreted a similar provision as allowing additional evidence only for the 

purpose of clarifying the record or showing the actual e f f e c t of the order 

complained o f . The court went ahead to say that it was not the intention of 

the legislature that the dealers or producers should withhold evidence 

at the administrative hearing and then on appeal submit that evidence to 

the court, thus presenting an entirely new case and forcing the court to 

exercise legislative power. . /] "'/ 



State v . Coats et a l . 
18 NM 314 137 Pac. 597 (1913) 

One Bledsoe was the prosecuting witness i n a case before 

a Justice of the Peace. The defendent was acquitted and the Justice of 

the Peace f inding that the case had been mal ic ious ly insti tuted taxed the 

cost to the complaining witness which he was authorized to do in dtS* his 

d i s c r i t i on . The case was appealed to the D i s t r i c t Court and there dismissed 

due to the fact that the state fa i led to introduce any evidence whatsoever as 

to the guil t of the defendant. The state appealed the d ismissa l on the ground 

that the imposi t ion of costs upon the prosecuit ing witness rest ing solely wi th in 

the d iscre t ion of the Justice of the Peace, no appeal w ^ could be had to review 

such discre t ion . In re ject ing this contintion the court said: " This would be 

true i f the app. ct. s imply reviewed the judgment of the Justice of the Peace 

and reversed or a f f i r m e d the same; but under statute the case in the D i s t r i c t 

Court must be t r i ed de novo and the D i s t r i c t Court is necesssr i ly required 

to enter its independent judgment,. This being t rue the d iscre t ion conferred 

upon the Justice of the Peace is necessari ly t r ans fe r red to the D i s t r i c t Court 

by the appeal. 



S K E L L Y O I L COMPANY 

PRODUCTION DEPARTMENT 
C. L. BLACKSHER. M A N A G E R 

T U L S A 2 , O K L A H O M A 

February 17, 1958 

New Mexico Oil Conservation Commission 
P. 0. Box 871 
Santa Fe, New Mexico 

Attention: Mr. Jack Cooley 

Gentlemen: 

Hereto attached are a number of citations from 
Oklahoma, Louisiana, Kansas and Texas regarding the Com
mission* s authority to do what they did i n the Bisti 
matter of adjusting 40-acre location through the allowable 
route i n protecting correlative rights. 

Yours very tr u l y , 

GWS:dc 

Selinger J A/ 



OKLAHOMA 

Champliri vs. Coiporation Commission 51 Federal 2nd 823 - 286 U.S. 210 
"We are of the opinion that the l i mi ting of the taking to the 
Market Demands i s a reasonable regulation for the prevention 
of waste and the protection of co-equal rights of the owners 
of land over such pool. Where the public*s interest i s involved, 
perferment of that interest over the property interest of the 
individual i s one of the distinguishing characteristics of every 
exercise of the policepower which affects property". 
Quoting K i l l e r vs. Schoene 276 U.S. 272. 

Sterling vs. Walker - 25 Pac. 2nd 312. 
"Fair deal ing and common justice as well as the statutory pro
visions demanded that i f the state i s to exercise i t s power 
to l i m i t the production of o i l from a c s of s i t must l i k e 
wise prevent the different producers from taking an unratable 
portion of the o i l therefrom. 

'We cannot completely ignore nor l i g h t l y brush aside the mani
fest necessity of vesting i n boards and commissions sufficient 
power to secure a practical and efficient administration of the 
law and the accomplishment of the purposes and functions of 
government. Complex and ever changing conditions, such as con
front us i n connection with administration of an Oil and Gas 
Conservation act, renders impossible the practical enforcement 
of laws which are so r i g i d i n their requirement that they can
not bend to meet the varying conditions which may arise. One 
of the most practical methods which has been devised for the 
accomplishment of such ends i s the vesting by the legislature 
i n a commission charged with the administration of the law, the 
power to promulgate rules and regulations. Practical consider
ations have no doubt played an important part i n causing the 
commissions to sustain the validity of legislation combining the 
powers of government i n one board or Commission. Such powers, 
vested are administrative i n their character and there i s no 
practical or legal reason to vest them i n the judiciary. While 
hasty and i l l considered action should not be taken by the 
Commission yet the rights of the various operators should be 
spedily determined and unreasonable delay should be avoided. The 
rapid changing conditions of the o i l fields demand a proper and 
prompt administration of the law. 

Oils Mc vs. CC. 25 Pac 2nd 703. 
Method of Proration i n Oklahoma City f i e l d was changed from time 
proration plan to percentage plan. 

While we sustain Pl to the extent that we decide that he was en
t i t l e d to have production of his well based upon an open flow 
hole, we cannot agree with his further contention that he i s en
t i t l e d to dictate to the Commission the manner in which the amount 
of the open flow production should be determined. Pl insists that 



the amount of production should be determined by a method of 
mathmatical calculation based upon the production of the well 
at the time i t was brought i n on production. The method i n 
which the pat production of the well should be determined i s 
a matter pecularly within the province of the Corporation 
Commission, subject only to the limitations prescribed by law. 
And i t i s within their province and duty i n so deciding to 
take into consideration a l l of the elements and factors necessary 
to arrive at a just conclusion. 

Wilcox vs. Walker - 32 Pac. 2nd 1044 
Quoting Wichita vs. Public U t i l i t i e s 260 U.S. 48 
"That i s the general section of the act comprehensively describing 
the duty of the Commission vesting i t with power to f i x and 
order substuting new rates for existing rates. 

I t i s to be /voted that this Commission determine the market 
demand for a certain definite future period and then determine 
a new and another market deaand for another definite future 
period. 

State of Oklahoma vs. Bond et a l . 45 Pac 2nd 712. 
$ec. N.M. Statutes 65-3-5 Powers of Commission which i s similar 
to Oklahoma Statute referred to i n this case). 
The foregoing section of the act empowers the Commission to make, 
change, or modify i t s orders applicable to each common source of 
supply. I t was inserted i n the Act for a purpose. The legislature 
realized no doubt that conditions surrounding the production of o i l 
from a common source of supply would change from time to time. To 
meet the exigencies of such changed conditions the Commission was 
empowered by the quoted section of the Act to exercise a discretion 
judicial i n nature, and to make, and modify ±s orders to accomplish 
the purposes of the Act, that i s , the prevention of waste and the 
permission to each producer to take his ratable part of the o i l from 
the common source. 

Under the Act the Corporation Commission i s empowered to l i m i t the 
amount of o i l to be taken i n a stated period so as to prevent waste 
and to provide for a ratable taking of the o i l as between the pro
ducers but i t has no power to compel a producer to produce the 
amount of o i l he i s permitted or allowed to produce from the common 
sourc e of supply during such period. 

Wilcox vs Bond 48 Pac 2nd 820. 
I t i s now well settled that the State has an interest paramount to 
owners i n the potential production of o i l from the underground 
reservoirs and that within reasonable limits i t i s the duty of the 



State to preserve to the owners of o i l producing lands, where 
production i s bad from a common source of supply the natural 
forces and elements necessary for the ultimate production of the 
maximum amount of o i l by the owners producing from said common 
source of supply. With this recognition of the paramont right 
of the State to restrict production of o i l to prevent waste, a 
consequent duty to prevent ixKjuitable taking from a common source 
of supply necessarily arose. In exercising this function the State 
necessarily was compiled to consider and safeguard the correlative 
rights and obligations of the operators i n a common pool. By 
the passage of the Act the State fixed constantly i n mind such 
correlative rights and obligations. 

Republic Natural Gas vs. State of Oklahoma 180 Pac 2nd 1009 
Adjust Correlative rights 



LOUISIANA 

Hunter vs. McHugh 11 So. 2nd 495. 
There i s a co-equal right i n common owners to take from the 
common source of supply and the legislature power may be 
exercised to protect a l l collective owners. The fact that 
there may have been no waste or wasteful use of gas i n the 
ordinary sense i n which the word waste or the term wasteful 
use i s used i s no reason why the Commissioner should not 
have taken steps for the prevention of waste and to avoid 
the d r i l l i n g of unnecessary wells i n that f i e l d . The pur
pose of establishing d r i l l i n g units i s not merely to stop the 
wasting of gas, which i s already going on. The purpose i s 
said to be to prevent waste and to avoid the d r i l l i n g of un
necessary wells. I t goes without saying that the d r i l l i n g 
of more wells than are necessary to drain a gas f i e l d efficiently 
and economically causes waste; i t i s a waste of valuable material, 
s k i l l and labor; a waste of gas for fuel i n the d r i l l i n g of 
unnecessary wells; and a waste of gas i n allowing tha necessary 
wells to clean themselves out before being placed on production. 
See Placid vs. North Central Texas 19 So. 2nd 616. 

Alston vs. Southern Production Company 21 So. 2nd 283 
Validity of orders increasing the size of d r i l l i n g units. 

The effect of the ruling was to supersede pooling agreements 
made between owners of the land and lessors under authority 
of a previous order. 

Sec. Dillion vs. Halcomb 110F 2nd 610. 



KANSAS 

State Corporation Commission of Kansas vs. Wall 113 F. 2nd 877 

Property right of owner and lesser of land i n and to the gas 
beneath the surface i s not an absolute one. Those substances, because 
of their pecularity i n the natural state partake more i n the nature of 
common property t i t l e to which becomes absolute only when they are 
captioned and reduced to possession. Because they are natural resources 
the public has a definite interest i n their preservation from waste and 
the state has the power to regulate the production of o i l and gas for 
the purpose of preventing waste and to protect the correlative rights 
of owners producing o i l or gas from a common source of supply. 

Bay Petroleum Corporation vs. Corporation Commission of Kansas 36F Supp. 66. 
We think the State may i n i t s efforts to certain these objections 

(prevention of waste and protection of correlative rights) consider the 
o i l industry of state as a whole, restrict allowed production to a pre
determined market, prorate the allowed production among the several pools 
i n the manner authorized by the statute and forbid production i n a given 
pool i n excess of the amounts allowed. 

Bennett vs. Corporation Commission 142 Pac. 2nd 810. 
Recognizes the policy of conservation and ruled that i t was 

i l l e g a l to produce o i l under conditions which injured the correlative 
rights of others i n a pool. A duty i s imposed on the Commission to 
regulate production i n a manner which prevented inequitable or unfair 
taking. 



TEXAS 

Railroad Commission vs. Konona - 174 S.W. 2nd 605. 
Concerning validity of a water o i l ratio order. Limiting amount 

of water any o i l well could producer the order had the effect of "limiting 
the production of o i l from o i l wells even though they were claimed as 
marginal. 

See Brown vs. Humble 83 S.W. 2nd 935,944 
87 S.W 2nd 1069 

Gulf vs. Atlantic 131 S.W. 2nd 73 
Railroad Commission vs. Gulf 132 S.W. 2nd 254 
Marrs vs. Railroad Commission 177 S.W. 2nd 941 
Railroad Commission vs. Humble 132 S.W. .2nd 824 

Railroad Commission vs. Continental Oil Company 157 S.W. 2nd 695 
Reasonable market demand for a f i e l d and state as a whole. 

Corzelius vs. Harrell 186 S.W. 2nd 961 
Power of State to regulate production solely fo r purpose of 

adjusting correlative rights. 
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Shell Oil Company appeal 
from order of New Mexico Oil 
Conservation Commission 
No. 6553 Dist.Court,San Juan 
County, New Mexico _i 

The New Mexico Statutes 1953 65-3-22 provides for the 

appeal from the Oil Conservation Commission to the District 

Court. A question has arisen with respect to the t r i a l 

"de novo" aspects of this statute as well as the portion of 

i t which grants to the District Court the right to enter such 

order in lieu of the Commission's order as the court may de

termine to be proper. No construction of either the constitu

tionality or the procedure to be followed under this statute 

has ever been made by the Supreme Court of New Mexico. 

A somewhat similar statute (75-6-1) dealing with water 

rights has to do with an appeal from the decision of the 

State Engineer to the District Court. The statute involved 

provides that such proceeding shall be "de novo" and in other 

respects i s similar to 65-3-22. 

In Spencer v. Bliss, State Engineer (N.M. 1955) 60 N.M.16, 

287 P.2d 221, the Supreme Court of New Mexico was considering 

among other things 75-6-1. With respect to the "de novo" 

feature of the statute the court quotes at length from Farmers 

Development Co. v. Rayado Land & Irrigation Co., 18 N. M. 1, 

133 P. 104. The Farmers case was a case being therein relied 

on by the plaintiff. In the Spencer case the court said, at 

page 227 of 287 P. 2d: 

"Counsel for the plaintiff pin their greatest 
faith in what this court said in Farmers Development 
Company v. Rayado Land & Irrigation Co., 18 N. M. 1, 
133 P.104, 106. Among other things, we said: 

uJThe act in question, as shown by the above 
excerpts, clearly shows that in each Instance, 
where a hearing i s provided for, or required, 
the same shall be de novo, or an original hearing, 
where the engineer, board of water commissioners 
or the court hears such competent proof as may be 
offered hy the parties interested in the proceeding, 
and forms his or its own independent judgment rela
tive to the issues involved. The board of water 
commissioners does not, nor i s i t called upon, 



to review the discretion of the engineer. Upon 
appeal to i t , i t determines for Itself the question 
as to whether the application should be approved or 
rejected. I t is not bound, controlled, or nec
essarily influenced, in any way, by the action of 
the engineer. I t hears, or may hear, additional 
evidence, and upon the record, and such evidence 
as i s properly before i t , i t decides the question 
presented. Likewise in the district court, the 
hearing i s de novo. The court may consider such 
evidence as has been Introduced before the board 
and engineer, and transcribed and filed with l t ; 
but i t also hears additional evidence, and is not 
called upon to determine whether the engineer or 
the board of water commissioners erred in the action 
taken and order entered, but must form its own con
clusion and enter such judgment as the proof warrants 
and the law requires. I t does not review the dis
cretion of the engineer or the board, but determines, 
as in this case i t was required by the issue presented, 
whether appellee's application to appropriate water 
should be granted. The court, in order to form a 
conclusion upon the issues, was necessarily required 
to determine, for itself• whether there was unappropriated 
water available,whether the approval of the application 
would be contrary to the public interest, and a l l 
other questions which the engineer was required, in 
the first instance to determine. In such case the 
question recurs anew as to whether the application 
shall be granted. This being true, the second assign
ment of error must fa i l because i t i s not well taken.1 

(Emphasis ours.) 

"Counsel for the State Engineer putting chief reliance 
on our decisions in Harris v. State Corporation Commission, 
46 N.M.352, 129 P.2d 323; Floeck v. Bureau of Revenue, 
44 N.M.194, 100 P.2d 225, and Yarbrough v. Montova, 
54 N.M.91, 214 P.2d 769, contend the finding or decision 
of the State Engineer is not to be disregarded or set 
aside unless unlawful or unreasonable, that i s , 'capricious' 
or 'arbitrary.' 

"There is much to support them in their claim to such 
a holding in what i s to be read from language of Mr. 
Justice McGhee in Yarbrough v. Montoya, supra. There, 
too, we were dealing with a statute authorizing an 
appeal to the district court from the decision of the 
Chief of the Division of Liquor Control upon which the 
hearing or tr i a l was to be de novo, as in the case at 
bar. Apparently, the decision in the Rayado Land & 
Irrigation case went unnoticed when we were considering 
Yarbrough v. Montoya. To say the least, i t was not cited. 
And there was even a hint in the latter case that 
to hold otherwise than we did on the question at issue 
would subject the statute involved to serious question 
of its constitutionality. 

"However, without appraising Yarbrough v. Montoya, 
supra, as a modification of our decision in the Rayado 
case, as i t may well be deemed, we can see room within 
the full scope of the holding in the latter case, in 
the language 'or necessarily influenced' italicized 
above, for the district court to give weight to a 
merited finding of the State Engineer. Just as we can 
find auDDort in Manning v. Perry, infra, for a 



modification of Rayado case and s t i l l preserve the 
de novo tri a l provided for. 

"A case much like the present and relied upon 
strongly by the defendant, i s Manning v. Perry, 
48 Ariz. 425, 62 P.2d 693# 695* mentioned next above. 
I t contains language in which we can find l i t t l e to 
critize, i f we should be called upon to speak decisively 
on the question discussed, as we are not in view of 
the conclusion reached. In that case the Supreme Court 
of Arizona, without denying the appeal to the district 
court character as a tri a l de novo,would decline to 
overturn the decision of the State Engineer, unless i t 
'be without support of the evidence, or i s contrary to 
the evidence, or i s the result of fraud or misapplica
tion of the law.* 

"The administration of the public waters of the 
state, especially the underground waters is a task re
quiring expert scientific knowledge of hydrology of 
the highest order. The administration of surface waters 
alone, where the trained and experienced engineer may 
see and observe what he does, or should do, and what 
the agency he administers is doing, i s beset by di f f i 
culties enough. But when the administration is turned 
to underground waters the engineer's troubles are 
multiplied a hundredfold. 

"We are satisfied we need not here decide just 
what effect the decision of the State Engineer should 
be given in the de novo tr i a l provided for the hearing 
of an appeal. Especially, i s this true in view of our 
conclusion that the plaintiff has failed to satisfy 
his burden of proving existing rights will not be im
paired by the granting of his application. We think 
we have demonstrated however, l t will be an unfortunate 
day and event when i t is established in New Mexico, that 
the district courts must take over and substitute their 
judgment for that of the skilled and trained hydrologists 
of the State Engineer's office in the administration of 
so complicated a subject as the underground waters of 
this state." 

Some of the reasoning of the court in the Spencer case 

indicates that although Shell's appeal under 65-3-22 ls 

"de novo", nevertheless the Oil Conservation Commission's 

order should not be overturned unless i t i s unlawful, un

reasonable, capricious or arbitrary. 

The Spencer case (and the cases cited therein) i t seems 

to me would dictate that in our answer to be filed on or 

before June 9, we raise the point that the District Court 

is powerless to overturn the order of the Commission unless 

said order is arbitrary. The theory behind this idea is 

that the Constitution of wew Mexico contemplates a separation 
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of powers between the executive, legislative and judicial 

branches of the government, and therefore the Constitution 

does not contemplate or sanction the granting of legislative 

(so-called administrative) powers to the judicial branch of 

the government. 

But does the New Mexico Constitution actually prohibit 

the substitution of the discretion of a district court for 

that of a so-called administrative body? 

Article I I I , Sec. 1 of the Constitution of New Mexico 

provides: 

"The powers of the government of this state are 
divided into three distinct departments, the legislative, 
executive and Judicial, and no person or collection of 
persons charged with the exercise of powers properly 
belonging to one of these departments, shall exercise 
any powers properly belonging to either of the others, 
except as in this Constitution otherwise expressly 
directed or permitted. 

Article VI, Sec. 13 of the Constitution of New Mexico 

provides: 

"The district court shall have original jurisdiction 
in a l l matters and causes not excepted in this Con
stitution, and such jurisdiction of special cases and 
proceedings as may be conferred by law, and appellate 
jurisdiction of a l l cases originating in Inferior courts 
and tribunals in their respective districts, and super
visory control over the same. The district courts, 
or any judge thereof, shall have power to issue writs 
of habeas corpus, mandamus, injunction, quo warranto, 
certiorari, prohibition, and a l l other writs, remedial 
or otherwise in the exercise of their jurisdiction; 
provided, that no such writs shall issue directed to 
judges or courts of equal or superior jurisdiction. 
The district courts shall also have the power of 
naturalization in accordance with the laws of the United 
StateB. Until otherwise provided by law, at least two 
terras of the district court shall be held annually in 
each county, at the county seat." 

In Article VT, Sec. 13, the words "and such jurisdiction 

of special cases and proceedings as may be conferred by law" 

might possibly be held to clothe the legislature with power 

to invest a district court with jurisdiction to substitute 

its discretion for that of an administrative body — in our 

instance the Oil Conservation Commission of New Mexico. 



.p/EF 5/22/58 

However, such a construetion would give the language 

of A r t i c l e V I , Sec. 13, a meaning which completely ignores 

the provisions of A r t i c l e I I I , See. 1. I n my opinion, the 

words of A r t i c l e V I , Sec. 13 "and such j u r i s d i c t i o n of 

special cases and proceedings as may be conferred by law" 

refers to j u r i s d i c t i o n whicn i s essentially j u r i d i c a l . The 

above quoted phrase i s general; whereas the i n h i b i t i o n con

tained i n A r t i c l e I I I , See. i i s specific. 

In Yarbrougn v. Montoya, (N.M. 1950) 214 P. ^d 769, 

the Supreme Court of New Mexico was construing an act of 

the legislature of that state which dealt with the issuance 

of licenses to s e l l intoxicating liquors. 

That statute provided for an appeal de novo, as follows: 

'Any person, f i r m or corporation aggrieved by 
any decision made by the chief of d i v i s i o n as to 
the issuance or refusal to issue any such addi
t i o n a l license may appeal therefrom to the d i s t r i c t 
court of Santa Fe County, by f i l l i n g a p e t i t i o n 
therefor i n said court within t h i r t y (30) days from 
the date of the decision of the chief of d i v i s i o n , 
and a hearing on the matter may be held i n the dis
t r i c t court which hearing shall be de novo. Pro
vided, however, that the decision of the chief of 
d i v i s i o n shall continue i n f u l l force and e f f e c t , 
pending a reversal or modification thereof by the 
d i s t r i c t court for good cause shown. 

"Any appeal from the decision of the d i s t r i c t 
court to the Supreme Court shall be permitted 
as i n other cases of appeals from the d i s t r i c t 
court to the Supreme Court." 

With respect to the power and authority of a court to 

substitute i t s discretion for that of an administrative body, 

the court said at pages 771 and 772 cf 214 P.2d: 

"We are further committed to the doetriae 
that the courts may not overrule the acts of 
administrative o f f i c e r s on matters committed tc 
t h e i r discretion unless t h e i r actions are un
lawful, unreasonable, a r b i t r a r y , capricious, or 
not supported by evidence. Floeck v. Bureau of 
Revenue, 44 N.M. 194, 100 P.2d 225, 228. 

"The applicant says this rule no longer ob
tains since the provision for a hearing de novo 
was w r i t t e n into the liquor law i n 1945. A 

s u f f i c i e n t answer to t h i s contention i s found i n 
Floeck case, supra, where i n speaking of the 
powers of the D i s t r i c t Court on appeal under 
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the 1937 liquor act, we said: 

"'Assuming the c o n s t i t u t i o n a l i t y of Sec. 
1303* i t did not undertake to vest i n the 
d i s t r i c t court the administrative function 
of determining whether or not the permit 
should be granted. I t gave the court au
t h o r i t y only to determine whether upon the 
facts and law, the action of the Com
missioner i n cancelling the license was 
based upon an error of law or was unsup
ported by substantial evidence or clearly 
ar b i t r a r y or capricious (Ma-King Products 
Co. v. B l a i r , 271 U.S. 479 , 46 S.Ct. 544, 
70 L.Ed. 1046); otherwise i t would be a 
delegation of administrative authority to 
the d i s t r i c t court i n v i o l a t i o n of the Con
s t i t u t i o n . '" 

The Supreme Court of New Mexico then went on to say, 

at page 773 of 214 P.2d, that: 

"That the D i s t r i c t Court of Santa Pe County i n 
a hearing on an appeal from the decision of such 
administrative o f f i c e r may only reverse i t where i t 
i s established by the evidence that the action of such 
o f f i c i a l was unreasonable, arbitr a r y or capricious." 

I n State v. Huber (Yi.V. 1946 ) 40 S.E. 2d 11, 168 A.L.R. 

808, the court had under consideration a statute which granted 

to a Beer Commission power to revoke beer licenses and also 

granted concurrent j u r i s d i c t i o n to a court to revoke such 

licenses. 

The Constitution of West V i r g i n i a contains provisions 

similar i n many respects to those of the State of New Mexico. 

A r t i c l e V of the West Vi r g i n i a Constitution provides: 

"The Legislative, Executive and Judicial 
Departments shall be separate and d i s t i n c t , 
so that neither shall exercise the powers 
properly belonging to either of the others; 
nor shall any person exercise the powers of 
more than one of them at the same time, except 
that justices of the peace shall be e l i g i b l e 
to the Legislature." 

A r t i c l e V I I I , Sec. 12 of the Mest V i r g i n i a Constitution 

provides i n part regarding the j u r i s d i c t i o n of Circ u i t Courts, 

that: 

"They shall also have such other j u r i s 
d i c t i o n , whether supervisory, o r i g i n a l , 
appellate, or concurrent, as i s or may be 
prescribed by law." 
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I t was argued i n the Huber case that the above quoted 

language from A r t i c l e V I I I , Sec. 12, was intended to give 

to the legislature unlimited power to extend the j u r i s d i c t i o n 

of the C i r c u i t Courts. But the Supreme Court of Appeals 

rejected t h i s argument saying, at pages 821-822 of 168 A.L.R., 

that: 

"But i f we sustain the present law, con
f e r r i n g j u r i s d i c t i o n on courts of record to 
entertain proceedings to revoke licenses to 
s e l l nonintoxicating beer, i t w i l l , i n p r i n 
c i p l e , amount to t o t a l destruction of the 
theory of separation of power, intended to be 
forever secured by A r t i c l e V of our Constitu
t i o n . We deem i t our duty to attempt to enforce 
the true meaning, intent and purpose of A r t i c l e 
V, rather than to encourage departure therefrom." 

And, on page 825 of 168 A.L.R., the Court said: 

" I f there i s an abuse of power; or i f the 
power conferred by the Legislature be exceeded; 
or there i s arbitra r y or fraudulent exercise 
thereof; or any provision of the Constitution 
or the statute laws of the State Is violated, 
a j u d i c i a l question arises upon which the courts 
may pass Judgment. But unless these administra
t i v e agencies are at f a u l t i n the respects noted 
above, t h e i r power to perform t h e i r functions, 
delegated to them by the Legislature, 
cannot be controlled by the courts; and, t h i s 
being true, courts w i l l not assume to exercise 
administrative power, even though the Legisla
ture may mistakenly authorize them to do so." 

The West V i r g i n i a court then went on to hold that the 

statute involved was unconstitutional and i n v a l i d , insofar 

as i t conferred concurrent j u r i s d i c t i o n on the Circ u i t Court 

to revoke beer licenses. The reasoning i n the Huber case 

i s clear and concise and i t applies with considerable force 

to the point involved i n the Snell Appeal. 

A r t i c l e I I I of the Constitution of the United States vests 

the federal courts with j u r i s d i c t i o n with respect to "cases" and 

"controversies". I t has been held that these so-callecl con

s t i t u t i o n a l courts may not be invested by Congress with powers 

or duties of an administrative, rather than a j u r i s d i c t i o n a l 

character. (42 Am. Jur. p. 5D3J Federal Radio Commission v. 

Nelson Bros. Bond & Mortgage Co. 289 U.S. 266, 77 L. Ed. 1166). 



In the Nelson case i t was held in substance that, 

while Congress can confer on the courts of the District 

of Columbia power to hear, review and determine an appeal 

from the Radio Commission, i t (Congress) cannot invest the 

United States Supreme Court with such power for any purpose. 

The reason why Congress can so invest the courts of the 

Dis t r i c t of Columbia with such authority i s because of 

the plenary power which Congress holds and exercises over 

the D i s t r i c t . 
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4 

XUSPLY TO 
mmimw BKXEF 

Turning aov to tbe immcnsiAm brief of Petitioner, 

Aserade Petroleas Corporation, ve fina teat oe jmge 23 of the 

brief they accept the general rale to b» as followst 

"̂ e recognise th&% as a general rale i t has been 
held that i s a Jngi<d&l review of administrative 
orders the eo^rt can decide ealy questions of la*? 
end that a l l questions the fact are bindiag upoaa 
the court i f there is any competent evidence to 
sustain the©." 

Petitioners, howewr, t&fee the position that this par

ticular cr.se is an exception to this role as will be hereinafter 

discussed. 

I t v i l l be noted that in the f irst pertio© of their 

argument concerning the extent of the power of the District Court 

te retiev orders of the Oil Conservation € omission* Um pe

titioner's attempt to aistingtiisli between the Hew Mexico eases 

relating to appeals frac the Liquir Control Division of the 

Btireaw of Revenue and appeals fro© the Oil Conservation Cenasission 

and they state that protestr.nt texas Pacific Coal & Oil Compaay 

in its argument lias relied chiefly tiron the liqoor cases. At 

the outset wish to ar&ln call to the attention of the court 

the feet thet the liquor eases referred te in the KeEoren âa 

brief of Protestant are ĥe more recent cases but that a long 

line of similar eases arising oat ef the authority of the State 

Corporation CopaBissioii are referred to im protestaat's brief. 

I t is our position Wist the eases arising out of appeals free: 

the Corpora tion Conalsslettt both und or the constitutional pro

visions and under the statutory provisions make the position of 

our Suprmm Court clear upon this proposition* Later in this 

brief we v i l l point out to the court the similarities thet exist 



in the stc.ndr.Tds by vhieh the Corporation Comlssion ie to he 

guided and thoee ty uhleh tlje Oil Conserve tion Cornmisslon is to 

he guided. We see no essential difference betveen the powers 

of these administrative bodies* fhey aH act upon legislative 

authority delegated under the police power of the State* 

In attempting to distinguish the present case froiE the 

liquor Control Division eases, tho petitioner has attempted to 

show that the powers exercised by the Oil Conservation Cfcg-Flssion 

are quasi-judicial pollers as distinguished frort the administrative 

er ministerial powers exercised by the Liquor Control Division* 

Vo point out at the outset that If the Oil Conservation 

Coaaaission is in fact exorcising judicial or QUasi-judidal 

powers than it has been granted such povers by legislative act in 

violation of the constitutional provisions In the State of Hev 

Mexico relating to separation of povers* It vould thus appear 

thet the petitioner is putting in euestion the constitutionality 

of the Oil Conservation Cccmiscion Act by raising the proposition 

that in this particular instance at least tfte Oil Conservation 

Conanlssion ls exorcising jwaielal povers. In this regard ve note 

in k2 / , J M Public Mrlnistrative Lavs, Sec. 60 a quotation ss 

follovst 

"In speaking of a pover vhieh pertains core to the 
administrative than to the tudielal* yet partakes of 
the jafiicial. tho court reports referred to l t ss 
•fnasl-judlclrl1. or * judicial In nature*. /Iso the 
term •quasi-judicial* say be used to designate e 
judicial function, but to Indicate that it is 
eised by a person other then a Judge* However, the 
fact remains that in this connection the fsBetion 
of any particular sot assist be either administrative 
or Judicial and ttaere can in reality be no middle 
or half vay ground between them. The use of such 
tenss are nut convenient ways of approving the ex
ercise of a judicial power by an adialnla tra tive 
officer." 



Furthermore, It will b© noted that on Page 6 of the 

Petitioner's brief in quoting a portion of the ease of Chiordi 

VG, Jemisan, supra, the foUeving is shownt 

"The proceedings before the chief of ui via ion, 
vhile Quasi-Judlolal, were essentially adi&siis-
tratlvo*" 

It ¥Oul£ thus appear that own though the Supreme Court 

felt tr.? t loiao of the functions of the head of tae liquor Control 

Division were quasl-Judieiel that noverthe3ess even under a de 

novo provision of that statute th© District Court vould be 

United upon revlev to a determination of whether tbe head of 

the division actad «ae&sonab3y> arbitrarily or capriciously. 

Petitioner apparently takes the position that one of the 

factors doterElnlng whether the action of an administrative body 

is Judicial or administrative is the mode of the proceedings bo-

fore that body* Petitioner goes at some lengths into the method 

of conduct of the hearing before the Oil Conservation Cossnission as 

distinguished fro® the sethod of cone net of hearing before tho 

head of tho liquor Control Division. It ls our position that tho 

Bethod of conducting the hearings has little, if any, bearing 

upon tho nature of the sot finally performed by the administrative 

body. As noted in the k2 Ar&rlean Jurisprudence Public /ovinia-, 

tratlve lav Sec* kit 

"Investigations and hearings preliminary to an act 
do not characterise the ect as Judicial rather than 
legislative. The ascerteifssent of facts or the 
reaching of conclusions upon evidence taken in tho 
course of a hearing say be entirely proper in tho 
exercise of executive or legislative, as distln-
guished from judicial, powers* Host legislation is 
preceded by hearings and investigations. But the 
effect of the inquiry, and of the decision upon i t , 
Is determined by the nature of the act to which the 
inquiry and decision lead." 



I t appears to us that the court should be more inclined 

to refuse to rehear ratters vhieh have been fully heard before 

administrative bodies in e cr se such cs this e? se - where a f u l l 

and ample hearing was given to the Petitioner before the edEdnis-

tretive body - than in those cases where e single administrative 

o f f i c i a l acts •without any formal hearing. 

Ve call to the ettention of the court the provisions for 

has ring gr&nted in ccses before the State Corporation Commission 

ss reflected in Sections 7t*~7©2 and 68-1308 Sew Mexico Statutes 

19L1 Annotated. I t w i l l bo noted that in the ceses r.rising on 

rppeals from the State Corporation Cordission the Supreme Court 

fces not f e l t that oiirply because there were some foresail ties in 

the proceedings before the adclnls tra tive body that for that 

rerson the action taken by that body vas judicial in i t s nature. 

On trie contrary the court has in a l l those cases found that the 

&ction of the State Corporation Cornelssion vas an administrative 

action end that the court vould be violating the constitutional 

provision against separation of powers were i t to again rehear the 

ra. tters. 

In view of the c$ses previously cited in our meisorendUB 

brief end in further view of tha admission by Petitioner that the 

general rule supports our position, ve pass now to the final point 

raised by Petitioner in its r.emorandur. brief* 

Kfving conceded that the genersl rule is substantially 

as suggested by the Protestant, Petitioner then seeks some method 

of bringing the facts of thir, case vithin an exception to the 

general rule. Protestant does not r'eny thr t there is e veil known 

exception to the rule, i t being that on questions of constitutional 

right or upon cuestions of jurisdiction, the court nay hear evi

dence de novo and may exercise i t s judgnent independent of that of 
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the administrative body* Ve must, however, vigorously disagree 

vdth Petitioner that there is any Question of constitutional 

right or jurisdiction involved here, 

; t the outset, we respectfully cr11 to the attention of 

the court the feet that in the petition for rehearing • nd i n the 

r e t i t i o n upon appeal, the Petitioner tes not raised a jurisdic

tional ruestion and the stetute Petitioner supports provides 

that no Ysatters say be raised upon appeal that were not in the 

petition for rehearing* I t is true that Petitioner has included 

an assignment of error that the Corarlssion acted contrary to law 

I t v i l l be- pointed out by Protestant i r another point to be 

reised in the p r e - t r i a l conference that under the Nev Mexico 

decisions, such an assignment is too general in i t s nature to be 

considered by the court. 

Cor:ing now to the effort of Petitioner to bring i t s 

case v i t h i n the exception to the well established general rule, 

ve now state what the contention of the Petitioner seer s to us 

to be. I t contends that the statute limits the power of the 

Corrlssion in that i t may not require an operator to d r i l l sore 

veils than are reasonably necessary to secure his proportionate 

part of production. Since Petitioner contends that the deter

mination of whether a well v i l l drain So acres is the ultimate 

fact to be determined here, i t classifies such fact to be a 

jurisdictional fact since, i f the Commission decides against i t 

in i t s application for an exception, and the Corsslssion is wrong 

i t w i l l ir, effect be requiring i t to d r i l l more wells than are 

reasonsbly necessary and thereby w i l l exceed i t s authority. I t 

would then be up to this court to decide de novo whether the 

Corird.scion is requiring Petitioner to d r i l l r.ore veils than are 

reasonably necessary. 



e v i l l analyze the cases cited by Petitioner, but before 

doing so i t night be worthwhile to note that Petitioner apparently 

considers the street of jurisdiction to be a one-way street for 

i t takes the position that i f the Commission decides against i t , 

the frets are jurisdictional, but i f I t decides for the Petitioner 

after the Petitioner has invoked the jurisdiction of the Commission, 

then the facts were satisfactorily decided end were not juris

dictional. 

The cases cited by Petitioner in which the courts held 

that jurisdictional facts might te heard de novo before the Court 

are cases involving the primary jurisdiction of the administrative 

body over the person or the subject matter involved. They were 

determinations to be made before I t could be said that the 

Commission had the right to hear the matter, as distinguished frost 

the situation here where the Petitioner i t s e l f invoked the juris

diction of the Commission seeking relief and did not raise any 

jurisdictional question there, An analysis of these cases melees 

this point apparent. 

The principal case cited by Petitioner, and the case 

most frecuently cited concerning the determining of jurisdictional 

facts upon appeal, is ths esse of Crove11 vs. Benson, 285 US 22, 

52 S Ct 285, 76 I,. Ed. 598. In that case the Commission had made 

a determination after hearing evidence and apparently upon a point 

of contention before I t that the relationship of master and servant 

existed end that the injury occurred upon the navigable of the 

United States. The statute required that these elements be present 

before the Commission had any power to pass upon amount of ccffi-

pensation which might be due to an employee under the Longshoremen1s 

and Harbor lorkers* Act, The court there said, over the vigorous 

dia-sent of Justice Brandeis, that these were jurisdictional facts 





court simply held that this being r. question for preliminary 

determination before the Commission could act, i t vas a Juris

dictional matter upon vhieh the Commission could hear evidence 

de novo. The srr.e circumstances do not exist here, for the pri

mary jurisdiction of the Commission is not questioned by Petit

ioner vho has sought relief from i t . 

The case of State ex rel Hardie vs. Coleman, 155 -o» 129 • 

92 /•L.P. 988, is a case in vhieh the auestion of the abuse of 

executive power vrs in auestion and the constitutional rights of 

ar individual were involved. The Court there reached the con

clusion that i t could not independently determine the sufficiency 

of evidence to support charges preferred by the executive orders 

of suspension. The only thing the court there found that i t 

could incuire Into w«s the sufficiency of the facts alleged in 

the order of suspension and i f the order alleged facts which would 

stive the executive jurisdiction, then his determination of the 

sufficiency of the evidence to support the allegations was not 

open fcr independent determination bj- the Court. 

I t would therefore appear that the cases cited by the 

Petitioner are not similar to the case at issue here. I t is one 

thing to say, for instance, that a finding of the State Corporation 

Commission of Pew Mexico that a r a i l line is a common carrier and 

not e private line is a jurisdictional fact. I t is quite another 

thin? to say that when the State Corporation Commission finds that 

public convenience and necessity does not require additional ser

vice - when the facts may be to the contrary - I t is deprived of 

jurisdiction and such a finding Is a jurisdictional fact subject 

to s de novo hearing before the court upon appeal. This appears 

to us to be the essential difference between the cases cited by 

Petitioner and the situation Involved in the present appeal, as 



v i l l be indicated at the conclusion of this memorandum brief. 

To hold the facts here to be jurisdictional facts would result 

in almost s l l findings of administrative bodies being subject 

to complete review end independent action by the court, for i n 

a l l cases standards and guides are furnished for the administrative 

body. This is not the general rule end most cert r-inly not the 

rule in New Mexico es has been heretofore pointed out by references 

to the decisions of l;ew Mexico Courts. 

The distinction to which we refer is pointed out i n Venn 

Bauer, Federal Administrative Lav, Section 5*1, where i t Is sgidt 

" A l l administrative questions are j u d i c i a l in the 
broad sense that a factual condition found to exist 
rust accord with the legal meaning of the particular 
legislative policy, standard, or rule of conduct 
describing that factual condition. In other words, 
i f *unreasonable* rates or *unjust discrimination * 
ere prohibited, rates found to be 'unreasonable* 
or 'unjustly discriminatory' must be so within the 
legal meaning of the words. Certain rates ere 
•unreasonable' or 'unjustly discriminatory', or 
the contrary cs a matter of law. 

"However, once the legal meaning of a legislative 
standard describing an administrative question Is 
ascertained, the facts which f i t the words as e 
matter of law become known. Vhether those facts 
exist in a particular case is within the adminis-
trati% Te province, and the questions of fact are 
sdministratlve questions 

This position has been ed opted by the Supreme Court of 

Nev Mexico es indicated in the esse of Lorenrino vs. James, 18 

P.rl. 2l+C. In that case the question arose as to whether a writ 

of mandamus was available to compel the Board of County Com-

misrloners to revoke a liquor license where liquor was being 

sold outside of the locality for which the license wes granted. 

The contention vas made that i n determining whether the license 

should be cancelled, the Board of County Commissioners acted 

j u d l c i r l l y and, therefore, randsmus vou Id not l i e . The statute 

provided that $ license might be revoked where the Commissioners, 

after a he?,-ring, should be satisfied that the licensee was selling 



liquor outside of the locality for vhieh the license vas granted. 

The Court said* 
M I t Is true th© Board vv. s required to determine 
whether the facts existed, which required t&e 
cancellation of the license, hut in so satis
fying i t s e l f that the ste to of facts existed, 
which required the cancellation of the license, 
i t acted only in a ministerial capacity. 

"A duty to be performed is none tha less minis
t e r i a l because the person who is required to 
perform i t may have to satisfy himself of the 
existence of toe state of facts under which he 
is given his right or warrant to perform the 
required duty." 

In a lcter case of State vs. Kelly, 27 N.M. ^12, the 

court was called upon to consider the nature of the action of a 

Board of Loan Commissioners, consisting of the Attorney General, 

the State Auditor snd the State Treasurer. This Board had been 

set up for tbe purpose of auditing, passing upon and allowing 

claims against the State under an Act of the Legislature. These 

were debts which had b^en incurred i n t e r r i t o r i a l days and the 

St?te was attempting to determine whieh were binding upon i t 

efter statehood. A person appearing before the Board vas i n 

dicted, tried snd convicted for obtaining money under false pre

tenses and he rrised the proposition that the offense, i f any, 

should have been perjury, since the Board was eeting in a j u d i 

c i a l rather than edmlnistrative capacity. The court points ont 

tP.rt in determining whether i t wrs the intention of the legis

lature to invest this Board v i t h judicial powers, the presumption 

must be that such was not the leg i s l a t u r e ^ intention because the 

Constitution prohibits such aetion. The court i n State vs. Kelly 

cites with approval the Lorenzino case, to the effect that although 

the Board must determine whether certain facts exist, that i n so 

satisfying I t s e l f I t sets in a ministerial and not i n a judicial 

capacity. 
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I t could be seld ir. the Lorenzino case that since the 

license could not be cancelled I f the licensee vfs not in fact 

selling liquor outside of the prescribed l o c a l i t y , that this vas 

a limitation upon the authority of the Board and that that deter-

rdnstioc, therefore, became a jurisdictional question and that 

the jurisdictional fact could be considered anew by the Court. 

As w i l l be pointed out later, this could be applied to any stan

dard set up in legislative acts for the guidance of an adminis

trative agency. 

In the case of State rental Examiners vs. Savelle 90 

Colo. 177, 8 Pac. 2d 693, 82 /.L.R. 1176, the State Dental Board 

had revoked the license of a dentist under a statute authorizing 

the Board to so act where there vas r gross violation of pro

fessional duty. The Distr i c t Court upon appeal cancelled the 

order of the Bocrd, holding t h r t the charges were insufficient 

and that in acting upon the complaint the Board wss without j u r i s 

diction snd abused I t s discretion. The dentist whose license 

had been revoked contended, that the Koerd lacked jurisdiction. 

The Supreme Court had this to sayt 

"Counsel for the dentist do not contend that i t 
wss any lack of jurisdiction over their persons, 
by reason of insufficient notice, or otherwise. 
This reduced the question to the subject scatter, 
which engaged the attention of the Board, namely, 
the alleged gross violation of professional duty 
on the part of the accused dentist. 

M f . I n f a l l i b i l i t y of judgment is not the test 
of jurisdiction ' • . • • jurisdiction of the sub
ject natter i s the power lawfully conferred to 
deal with the general subject involved i n the 
action. The statute is the sole source of the 
authority of the Dental Board and i t cannot 
transcend i t , but i n dealing with a case such ss 
alleged in the complaint the Batter was gcrmain 
to (the statute), and I t was in the power of the 
Board to act. Our conclusion i s that whether i t s 
judgment was right or wrong, i t s jurisdiction was 
complete over the person of the accused, as well 
as the subject matter . M 

- 11 . 



ve conclude, therefore, thet once the Commission ac

quired jurisdiction over the parties and the subject matter -

which was the spacing of veils - that this jurisdiction con

tinued while e determination of the facts was nsde. That the 

Commission in effect decided adversely to Petitioner does not 

make the facts jurisdictional. I t might bs noted at this point 

tht t the Commission here did not require the Petitioner to 

d r i l l wells upon HC-acre locations, but simply found that the 

evidence furnished by Petitioner v*\s not sufficient to justify 

c specific exception to the statewide rule. In other words, 

the Petitioner cannot be said to be required by the Commission 

to d r i l l wells on each forty acres* 

Let us analyze the argument of Petitioner fross the point 

of viev of the effect such t rule vould have upon sdministrative 

action. We might f i r s t consider the State Corporation Commission 

in vhieh cr-ses the Supreme Court has so definitely held, in ac

cordance vith the general rule, that natters of fact w i l l not be 

tried de novo before the courts. The Motor Carriers* Act at 

Section 66-1308 provides that any common carrier must obtain a 

certificate of public convenience and necessity before i t may 

operate in this state* I t further provides for notice and hear

ing snd then further provides1 

" I f the Commission finds fron tl« evidence that 
the public convenience and necessity require the 
proposed service or sny part thereof, i t say 
issue the certificate as preyed for • • • •; 
otherwise, such certificate shall be denied. Be
fore granting a certificate . . . ., the Com
mission shall take into consideration existing 
transportation facilities in the territory for 
which"a certificate is sought, and in case i t 
finds from tha evidence that the service fur
nished by existing transportation facil i t i e s is 
reasonably adequate, the Commission shall not 
grant such r certificate." 

Suppose now that mn application ls made for a c e r t i f i 

cate and sn existing transportation company eases in and protests 



or. th© ground thet the f a c i l i t i e s now furnished are equate, 

and assume further thet the Coissdssion, after hearing the evi-

dence, agrees v i t h the applicant and grants the cert i f i c a t e . 

I f contention of the Petitioner here is correct, the Protestant 

could ssy that the essential question of fact Is whether trans

portation f a c i l i t i e s ere reasonably adequate and that i f they 

pre then under the statute, applicant cannot be granted a c e r t i 

ficate. Therefore, upon Petitioner's theory this would become 

P jurisdictional fact and one which the court may hear de novo* 

This same conclusion, under the Petitioner's theory, 

would 1)€ reached i n matters before the Oil Conservation Commission 

in a l l cases where a determination must be made as to prevention 

of vx: ste or protection of cor re If tive rights, which are likewise 

standards set up in the statute. For instance, assume that the 

application here was for spacing of less than forty acres on the 

ground that the applicant was so situated that o i l was being 

drained from under his property and his correlative rights were 

adversely affected. I f the Commission denied the application on 

the ground that he had failed to furnish sufficient evidence, 

after hasring, or that his correlative rights were not adversely 

affected, the applicant could then go before the court and say 

thet the statute required the Commission to protect the correlative 

rights of producers and that, therefore, the question of whether 

his o i l was being drained was the ultimate fact and that the court 

could hear the matter de novo. 

In short, i t would seem to us that e theory of this type 

would impose upon the courts tae burden of determining technical 

questions brought before Boards and Commissions under most, i f 

not a l l , administrative statutes. 
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This proposition wss discussed in the dissenting opinion 

in the cose of Crovell vs. Benson, supra, where Justice I randies 

observed; 

"ilo good reason is suggested -why a l l the evidence 
which Benson presented to the distri c t court in this 
cause could not have been presented before the deputy 
commissioner| nor why he should have bean permitted 
to try his crse provisionally before the adminis
trative tribunal and then to retry i t in the distri c t 
court upon edditional evidence theretofore withheld* 
To permit him to do so violates the salutary princi
ple that administrative remedies must f i r s t be ex-
he us ted before resorting to the court, imposes 
unnecessary and burdensome expense upon the other 
party and cripples the effective administration of 
the /.ct. Under the prevailing practice, by which 
the judicial review has been confined to questions 
of lew, th© proceedings before the deputy commiss
ioners have proved for the most part non-controversial; 
and relatively few eases have reached the courts. To 
permit a contest de novo in the district court of an 
issue tried, or triable, before the deputy commissioner 
w i l l . I fear, gravely hamper the effective adminis
tration of the Act. The prestige of the deputy 
commissioner w i l l necessarily be lessened by the op
portunity of relitigating facts in the courts. The 
ntEber of controverted esses may be largely increased. 
Persistence in controversy w i l l be encouraged. And 
since the advantage of prolonged litigation lies with 
the perty able to beer heavy expenses the purpose of 
the Act w i l l be in part defeated•w 

This tendency ves likewise noted in k2 /..J. Public .Ad-

mini str?: tive Law, Page 222, - here i t is stated t 

"In fact, the cases decided by the Supreme Court 
subsequent to Crovell vs. Benson show a dis
inclination on the pert of the Court to classify 
as jurisdictional facts other than those ex-
pressly steted in Crovell vs. Benson." • • • • • • 

" I t ls doubtful how much v i t a l i t y the rule sub
jecting constitutional or jurisdictional facts 
to the independent judgment of a reviewing court 
has in the law of today. In almost every United 
States Supreme Court crse announcing these rules 
there hps been e strong dissent," 

Py calling attention to these limitations we do not i n 

tend tc Imply that the instant cf.se falls within this category. 

Ve cell tliese matters to tha attention of the court solely be

et use the Petitioner has apparently relied upon thi3 line of 

cases in en attempt to evoid the general rule. 



Ve feel that a careful analysis of this argument and a 

comparison vith the cases cited to support i t snd the instant 

ctse v i l l make i t apparent that the facts here ere not juris-

dictlonal facts contemplated by this exception. 

The natter Is veil summarized in the Justice Holmes In 

Fauntleroy v. Lisa, 21C IB 230, 52 Law Edition 1039, 28 3 Ct 6^1, 

where i t was seidj 

"Ro doubt i t sometimes may be d i f f i c u l t to decide 
whether certain words in a statute are directed to 
jurisdiction or to merits . • . • • One goes to 
the power, the other only to the duty of the court. 
Under the common law i t Is the duty of the court 
not to enter a judgment upon a parol promise made 
without consideration5 but i t has the power to do 
i t , and i f i t does, the judgment is unimpeachable 
unless reversed, i'et a statute could be*framed 
that would make the power, that I s , the juris
diction of the court, depend upon whether there 
was a consideration or not. Yvhether a given 
statute is Intended simply to establish a rule of 
the substantive law . . . . . or is meant to limit 
i t s power is a question of construction and cossaon 
sense." 

Respectfully submitted, 

ATVOOD, KitLOKE & CAMPBELL 

By, 

B̂ KBHE T. ADAIR 

;' ttorneys for Protestant, 
Texas Pacific Coal * Oil 
Company. 


