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ofp idxon
compron, chief Justice.

This appeal lunvulives Order PFo. 31310 of the 0il Counsexve~
tion commissiosn, ths validity of which iz challenged here on juris-
diceional grownds.

maviewing the record, in Augusi, 1955, the ccemissioen

| ispue? Order No. R-677 pooling voantiguous acreage iz Section 13,

Township 22 south, Range 37 Easit, #.kM.B.A., lLea County, consisting
of 40 acres in the seuthass:z guarter of the northwest guarter and
120 acres {a the northeast guarter of the soutlwest quarter, ani
south half of the soubthwest quarter of Sestion 25 28 s 160-azre HOM
standard production unit and spproved the deiliing of a well., In
steptember, 1957, the appellanta, being owners of the miasral
intsrests ia the deseribed production unit, and the then held-
gy of the cutstanding oil and gas leasss theveon, entsred into a
copmanitisskion agresmant pooling the loasshold estate for develop-
ment, Ia January, 1938, & well wes oompleted in the ocenter of the

49 acres in the sovtheast guarter of the northwest guarter and its
production snit a3 provided
in Order 5-677 end the comsunitizavion agreament.

subseguently, the successor in interest ¢e the laassheold

production atkribuled teo eht 180-aors

estate applisd 2o the commission fory 3 160-acye non-standard gas
proratien unit sonsisting of the balmace of the acvesgs in the
northwest asnd soutivest quacters of Sectiom 2%, oa whiak it hald
laases or, in the altesnstive, for an onier force-pooling the
northwest guarter of Section 23 and the southwest qguarter of
gection 2% as two separate astandard 160-gorve production uaits. It
wgs proposed in this applicatios that if the two standasd uaits
wore force-pooled that & second well would be drilled is the notthe
2ast gquarisr of the soutinest guarter of the ssetion.

afear g hearing on the application, the commiasion found
that the most ¢Eficisar and ordsrly developmest of the soreage in
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the west half of Section 25 could be accomplisbed by forve-pocling
ic ints two standard units and, on Deosmber 17, 1958, entered

- Drder ¥o. R-1210 establishing the noxthwest guarter and the south-
. west guarter of seation 25 an two separute l80-acre standard
. production units, and rescinded its previous Ordar Ho. R-677. The

production from sach pooled unit was alioccated to each Lract ina
that uait in che sams proporticn ithat the soreage in said tract

| boxe te She total soreggs in the umit.

Furguant to Oxdex R-1310 the production from the first
wall was atiributed ¢o the acresge in the northwest guarter of
Section 15 in which appelliants held oanly a 1L/15th royalty interest,
and & sexcnd well was drilled in the northeast guarter of the
asuthwest gquarter and its production attributed to the acreage ia
the southwest guarter of which appellants were principsl owmers.
The second well was a smaller producer than the figst, resulting
in diminished royvalties to appslilants.

Theresftsry, in occtoder, 1960, appalliante filed an
spplication before the commission for an exder to vacate and set
aside as woid order R-1310 and ¢o reestadblisk ths non~standard
160-acxe production unit in confommity with Orxder R-677 and the
compunitization agreement. The basiz of this application was the
slleged concealment from the comsission of the agreement between
the parties, and it challeaged the jurisdiction of the commission
to eater Order &-1i3i0 in violatiem of the agreement and of the
rights of appellants, The denixl of this application iz the basis
of appeliants® petition for review,

on the hearing of the petition for seview, thwe trial court
dsenied appelisnts® petition aad from such ruling they have appealed
o this court for rwview.

appellants have argued sevearal poinks, but, in view of our
disposition of thie appeal, we need oaly concern curselves with 2
fetermination of a basic jurisdictional guestion,
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They nDow urge that the comsission was without jurisdiction
to enter Order A~-1310 beczuse the commission failed to find that
waste was being committed undex Order R-877 or that wasts would be
presvented by the issuance of order A-1316. Insofar as can bHe
ascertained from the record, the lack of jurisdicticm of the
comemission te enter Order R=-1310 iz raised heve for the first tiwme.
consequently, this jurisdictiomal question musz firest be determined.
navidsen v. Enfield, 3% w. K. 580, 3 », 21 7% state v. Zychaver,
41 N, W, 877, 73 P. 23 805; mrown v, Srown, 38 . ¥, 761, 74 p. 34
9% In e Conley's ®WALL, 38 %, ¥, V7L, 376 §. 22 806. Als:z zompare
priver-piller Jorp. v. Libarty, 3% B, ¥. 259, 385 p. 3¢ 210; warren
Foundation v. Barnee, &7 ¥, M. 87, 354 p. 24 1287 Section 21-2-1
1205 (1), N.®.3.a, 1933,

Uonguestionably the ocommizsion is authorised te require
pooiing of proparyy when such pooaling had not been agresd uwpon by
the parties, 5 3%=3i=-l4{c), W.¥M.5.3. 1993, and 1% is clear that the
pooling of the entire west balf of Zectieon 23 had not been agveed
upon. It iz alac clear from sub-assoticn (@) of the same section
that any sgYeement between ownerd snd leaseholders may be modified
by the commission, DZut the staiutory suthority of the caamission
tc poeol property or to modify smisting agrosmenta relating to
production within 2 poel under sither of these sub-sections must
be predicated ou the prevention of wests, ZSection 65310, 1233
Comegs ,

The statutery authorilv of the Gll Conservation Commission
vaz thoyoughly zonsidered by this sourt in the recent cass of
Coatinental 0il Company v. Cil Cosservation Commission, YO =, %.
312, 373 p. 24 209, vhersin ve sald;

“The 0il Consarvation Commission i a sreature

of statute, expressly defised, limited and cupowazad

By the laws aveating it. The commission has jurie~

distion over matbters related to the conservation of

oil and gas in sew Mexioo, but the Dasiz of its

powers iz founded on the duty to prevent waste and
e protest sorrelative righta., * * ¢ actually, the
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PEYR pn of waste is the parssount power,
: as this term ia an intagral part of
the definition of correlative rights.*
Appellses convend that the commission's finding thad
“ees the most efficient and oxderly

davelopment of the subjest acreags can be

acouplished by fores poeling the Wi/4 of

spid Section 25 and the 8W/4 of sald Section

25 o form two standard gae proration units

is the Tubb Gas Pocl, and that such an oxder

should be enteged.” :
is equivalant to a fiading that this poocling will prevent waste.
e do not believe the fianding is zusceptinls to such construction,
There is nothiag in evideace before the commission tending to
support a findiag of weate or thée prevention of waste by pocliag
the property inte twoe standard units.

We oonclade, thersfore, that siace commission Orxder 2-1310
contains no fiading as to the axistence of waste, oxr that psocling
would prevent vaste, bhased upon avidence to support such a ﬁww.
the commission was without Jjurisdiction o enter Ordar 2~1310, and
that it is wvoid., COontinental Vil Company v. Oil Conservation
Mim‘ s@fae

The order demying appellants® petition for review should
e reversed, with dimsctions to the trial court to snter an onder
declaring Gxder R=131C of the commiesion void.

IT I8 30 ORDERED.

Wi CORCUR:
8/ M. E, Nobls _ Jo
8. Irwin 8. Weise ¥ e




IR THE DISTRICT CGUART OF LEZ COURTY

STATE CF LEW MEXICC

AMANDE B, SIMS AND
CEORGE . SIMS,

Fetitioners,
V.

HONORABLE EDWIN L. MECHEM,
CHAIRMAN, E. §. (JOHNNY)
JALKER, MEMBEX, A. L. FOKIER,
JR., MEMBER, SECALTARY OF THE
OIL CONSERVATION COMMISSION OF
THEE STATE OF REW MEXICG; 3ND
TEXsS FACIFIC CCAL AND OIL
COMFARY,
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Resrondente.

THIS HATTER nwving come on for trial before the
Court on the 17th dey orf ¥ovauber, 1951, pursusnt to arreement
of the perties, gnd the Court baving Lesrd the testimony,

considered the evidence, ~rruments ang briel of counsel and

Ly 4 RPN t e 2 o : - U SR P B 3 DU -
avin, filzd dte Zecision herain contoining the findings of

17 1%, THEREFORE, ORDERED, ALJUDCED AVD DECILED by

the seae is heveby dasnied,

AED OIT IS FURTHES

TSEST PO S Y g e gt > - P
3Y che Court ihet e

vespondents have and recover theilr costs, if any, in the zbovoe
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Done this __ dsy of December, 1951,

e

DISTRICT JUUGE

AFFROVEDR £5 TO FORM:

Attorney for Petitiounars
y

Assistant Attorney General
State of New HMexico
Attorney for

01l Conservation Commission

GIRAND, COWAN & REESE and
CAMFBELL & RUSSELL
tttorneys for Texas Faciiic
Coal and Qil Company



