GIRAND, COWAN & REESE

LAWYERS
W, D. GIRAND

204 NEW MEXIGO BANK AND TRUST COMPANY BUILDING TELEPHONE
RAY C. COWAN HOBBS, NEW MEXICO EXPRESS 3-9116
N. RANDOLPH REESE POST OFFICE BOX 2405

January 2, 1962

Mr. W. M. Beauchamp
Clerk of the District Court
Lovington, New Mexico

Re: Sims v. 011 Conservation
Commission, et al, No. 18860,
Lea County, New Mexico

Dear Mr., Beauchamp:

We are enclosing originel Judgment signed by Judge Neal
to be filed in the above cause.

Very truly yours,

GIRAND, COWAN & REESE

NRR/ fx
Encls.

ce: Mr, C. N. Mcryis
Asglistant District Attorney
Carlsbad, New Mexico

Mr, Richard S. Morris
011l Conservation Commission
Senta Fe, New Mexico
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Oi1. CONSERVATION COMMISSICN
P. O. BOX 871
SANTA FE, NEW MEXICO

December 26, 1961

Mr. N. Randolph Reese
Girand, Cowan & Reese

Lawyers
204 ¥ew Mexico Bank & Trust

Company Building
Hobbs, New Mexico
Res

Dear Randy:

S8ims v. Oil Conservation
Commission and
Texas Pacific Coal and 0il

Company

Enclosed are the original and copy of the judgment in

the subject case.

Many thanks for preparing the proposed Findings of Pact,
Conclusions of Law, and the Judgment in this matter.

RSM/ix
Bnclosure

Very truly yours,

RICHARD S. MORRIS
Attorney



Sims v. Mechemn, N.M., 382 P.2d 183,
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Filed: May 27, 1963, No. 7206

Involved validity of compulsory pooling order
R-/2/0
A. Orderpestablished 2 standard 160-acre gas proration
units.

1. Rescinded prior order which had established a
160-acre non-standard gas proration unit
comprising part of each of the 2 standard
l60-acre units that were forced-pooled

Compulsory pooling order was not appealed

1. Sims interest filed an application to set
aside force-pooling order and re-establish
the non-standard 160-acre unit

2. Commission denied this application

3. Appeal to District Court

4., District Court affirmed 0.C.C., and denied
Petition for Review

5. Appeal to Supreme Court

Supreme Court reversed the District Court order that denied
the Petition for Review and directed the trial court to enter
an order declaring the compulsory pooling order wvoid

A. Basis of Court's decision was that force-pooling order
did not contain finding as to the existence of waste,
or that pooling would prevent waste, based upon evidence
to support such a finding. Therefore, the Commissgion
had no jurisdiction to enter the order and it was void.

B. Question of Commission jurisdiction was raised for first
time on appeal

Merits of the decision
- ———————

A. oOrder contained finding'that the most efficient and
orderly development of the subject acreage can be
accomplished by force-pooling the NW/4 of said Section
25 and the SW/4 of said Section 25 to form two standard
gas proration units."

B. It was contended that this was equivalent to a finding
that the pooling will prevent waste
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1. Court said finding was not susceptible to such
construction

Section 65-3-14 (b) reads, "The Commission may establish

a proration unit for each pool, such being the area that
can be efficiently and economically drained and developed
by one well."

Section 65-3-14(c) (force pooling) reads, "The Commission,
to avoid the drilling of unnecessary wells or to protect
correlative rights, or to prevent waste, shall pool all
or any part of such lands or interests or both."

Court stated that there was nothing in evidence before
the Commission tending to support a finding of waste
or the prevention of waste by pooling the property

1. Expert witness testified - "I think we'll be able
to drain the 320 acres more efficiently with the
two wells. I mean, with the two wells not on the
same 160 acres."

Results of the decision

A.

Commission can not reform a spacing or proration unit
without a finding that waste is occurring oxr will be
prevented

1. Finding must be supported by substantial evidence

2. Question as to what will constitute substantial
evidence

Commission can not force pool without the necessary
findings supported by substantial evidence

Any previous order issued by the Commission that does
not contain a specific finding concerning waste
supported by substantial evidence may be susceptible
to attack by filing an application to set the order
aside
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The judgment appealed from must be reversed ang,
the cause remanded to the district court with inst )
to vacate the judgment and to proceed in a m

WE CONCUR:

/s/ DAVID
/s/

381 Al /83

In the Supreme Qourt of the
Htate of New Mexicn

AMANDA E. SIMS and GEORGE W. SIMS
Petitioners- Appellants,

vSs. No. 7206

HON. EDWIN L. MECHEM, Chairman;

E. S. (JOHNNY) WALKER, Member,

A. L. PORTER, JR., Member, Secretary

of the Oil Conservation Commission of

the State of New Mexico; OLSEN OILS,

INC., and TEXAS PACIFIC COAL AND OIL

COMPANY, Successor to Olsen Qils, Inc.,
Respondents-Appellees.

APPEAL FROM THE DISTRICT COURT OF
LEA COUNTY

NEAL, JUDGE

C. N. MORRIS
Carlshad, New Mexico
FOSTER WINDHAM
Carlsbad, New Mexico
Attorneys for Appellants

RICHARD S. MORRIS
JAMES M. DURRETT, JR.
Santa Fe, New Mexico
Attorneys for N. M. Qil Conservation
Commission

CAMPBELL & RUSSELL
Roswell, New Mexico
GIRAND, COWAN and REESE
Hobbs, New Mexico
Attorneys for Olsen Oils, Inc. and
Texas and Pacific Coal & Oil Co.

OPINION
COMPTON. Chief Justice.

This appeal involves Order No. R-1310 of the Oil
Conservation Commission, the vahidity of which is challenged
here on jurisdictional grounds,

Reviewing the record, in August, 1955, the commis-
sion issued Order No. R-677 pooling contiguous acreage in .
Section 25, Township 22 South, Range 37 East, NM.S.A, "
Lea County, consisting of 40 acres in the southeast quarter v
of the morthwest quarter and 120 acres in the northeast
quarter of the southwest quarter, and south haif of the -




southwest quarter of Section 25 as a 160-acre non-standard
production unit and approved the drilling of a well. In
September, 1957, the appellants, being owners of the mineral
interests in the above-described production unit, and the
then holder of the outstanding oil and gas leases thereon.
entered into a communitization agreement pooling the lease-
hold estate for Jdevelopment. In _hnuury, 1938, a well wus
complcted in the center of the 40 acres in the southeast
quarter of the northwest quarter and ite production at
tributed to the 160-acre production unit as provided in
Order R-077 and the communitization agreement.

Subsequently, the successor in interest to the leasehold
cstate applicd to the commission for a 160-acre non-stand.
ard. gas proration unit consisting of the balance of the acre-
age in the northwest and southwest quarters of Section 23,
on which it held leases or, in the alternative, for an order
force-pooling the northwest quarter of Section 23 and the
southwest guarter of Section 23 as two scparate standard
160-acre production unitz. It was proposed in this applica-
tion that if the two standard units were force-pooled that
a second well would be drilled in the northeast quarter of
the southwest quarter of the section.

< After a hearing on the application, the commission found
that the most cfficicnt and orderly development of the
acreage in the west nalf of Section 25 could be accomplished
by force-pooling it into two standard units, and on Decem-
bar 17, 1956, entered Order Noo R-1310 establishing the
northwest gquarter and the southwest guarter of  Section
25 as two separate 160-acre standard production  units,
ard rescinded its previous Order No. R-677. The production
for cach pooled unit was allocated to cach tract in that
unit in the same proportion that the ncrease in said tract
bore to the towal acreage in the unit.

Pursuant to Order R-1310 the production from the
first well was attributed to the acrcage in the northwest
yuarter of Scction 23 in which appellants held only a
1/15th royalty interest, and a second well was drilled in
the northeast quarter of the southwest quarter and its pro-
duction attributed to the acreage in the southwest quarter
of which appellants were principal owners. The second
well was a smaller producer than the first. resulting in
dimim<hed royalties to appellants.

Thereafter. in October, 1960, appellunts filed an ap-
plication hofore the commission for an order to vacate and
set asids as void Order R-1310 and to recstablish the non-
standard 160-1cre producttion unit in conformity with Order
R-677 and the communitization agreement. The basis of
this application was the alleged concealment from the com-
mission of the avreement between the parties, and it chal-
leneed the urisdiction of the commission to enter Order
R-1310 1n violation ot the agreement and of the rights of
appellants. The denial of this application is the basis of
appellants’ petition for review,

On the hearing of the petition for reveiew. the trial
court denied appellants” petition and from such ruling they
have appaided to this court for review.

Appellants have argued several points, but. in view of
.our disposition of this appoal, we need only concern our-
sclves with a determination of a hasic jurisdictional question.

They now urge that the commission was without
jurisdiction to enter Order R-1210 because the commission
fuiled to find that waste was bring committed under Order
R-677 or that waste would be prevented by the issuance of
Order R-1310. Insofar 1s can be ascertained from the rec
aord. the lack of jurizdicton of the commission to enter
Order R-1310 raiscd hore for the first time. Conse-
guently, this jurisdictional question must first be determined.
Davidson v. Enficld. 35 N.M. 330, 2d 979; State v.
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Eychaner, 41 N.M. 677, 73 P. 2d 805; Brown v. Brown
58 N.M. 761, 276 P. 2d 899; In re Conley’s Will, 58 N.M.
771, 276 P. 2d 906. Also compare Driver-Miller Corp. v.
Liberty, 69 N.M. 259, 365 P. 2d 910; Warren Foundation
v. Barnes, 67 N.M. 187, 354 P. 2d 126; Section 21-2-1"°
(20) (1), NM.S.A. 1953,

Ungquestionably the commission is authorized to require
pooling of property when such pooling has not been agreed
upon by the parties, § 65-3-14(c), NM.S A 1953, and
it is clear that the pooling of the entire west half of Section
25 had not beegagreed upon. It is also clear from sub-section
(¢) of the same section that any agreement between owners
and leascholders may be modified by the commission, But
the statutory authority of the commission to pool property
or to modify existing agreements relating to production
within a pool under either of these sub-sections must be pre-
dicated on the prevention of waste. Section 63-3-10, 1933
Comp.

The statutory authority of the Oil Conservation Com-
mission was thoroughly considered by this court in the
recent case of Continental Qil Company v. Oil Conservation
Commission, 70 N.M. 310, 373 P. 2d 809, wherein we said:

“The Ol Conservation Commission is a
creature of statute, expressly defined, limited and
empowered by the laws creating it. The com-
mission has jurisdiction over matters relating to
the conservation of il and gas in New Mexico, but
the basis of its powers is founded on the duty to
prevent waste and to protect correlative rights.
* % % Actually, the prevention of waste is the
paramount power, inasmuch as this term is an in-
tegral part of the definition of correlative rights.”™
Appellees contend that the commission’s finding
that
*“. . . the most cfficient and orderly develop-
ment of the subject acreage can be accomplished
by force pooling the NW /4 of said Section 23
and the SW /4 of said Section 25 to form two
standard gas proration units in the Tubb Gas Pool,
and that such an order should be entered.”

is equivalent to a finding that this pooling will prevent
waste. We do not believe the finding is susceptible to such
construction. There is nothing in evidence before the com-
mission tending to support a finding of waste or the pre
vention of waste by pooling the property into two standard
units.

We conclude, therefore, that since commission Order
R-1310 contains no finding as to the existence of waste,
or that pooling would prevent waste, based upon evidence
to support such a finding, the commission was without
jurisdiction to enter Order R-1310, and that it is void.
Continental Oil Company v. Oil Conservation Commis-
sion, supra.

The order denying appellants’ petition for review should
be reversed, with directions to the trial court to enter an
order declaring Order R-1310 of the commission void.

IT IS SO ORDERED,

s/ ] C. Compton

Chief Justice

WE CONCUR:

s/

s/

M. E. NOBLE .
IRWIN S. MOISE J.




The judgment appealed from must be reversed and
the cause remanded to the district court with instructions

to vacate the judgment and to proceed in a manner not
inconsistent with what has been said. IT IS SO ORDERED.

/s/ M. E. NOBLE
Justice

WE CONCUR:

/s/ DAVID W. CARMODY ].
/s/  TRWIN 5. MOISE ].
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OPINION
COMPTON, Chief Justice.
This appeal involves Order No R-1310 of the Oil

Conservation Commission, the vahidity of which is challenged
here on junisdictional grounds.

Reviewing the record, in August, 1953, the commis-
sion issued Order No. R-677 pooling contiguous acreage in
Section 25, Township 22 South, Range 37 East, NM.S.A,
Lea County, consisting of 40 acres in the southeast quarter
of the northwest quarter and 120 acres in the northeast
quarter of the southwest quarter, and south half of the
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"o~ southwest quarter of Section 25 as a 160-acre non-standard

production unit and approved the drilling of a well. In
September, 1957, the appellants, being owners of the mineral
intcrests in the above-described production unit, and the
then holder of the outstanding ail and gas leases thereon.
entered into a communitization agreement pooling the lease-
hold estate for development. In January. 1958, & well was
completed in the center of the 40 acres in the southeast
guarter of the northwest quarter and itz production at
tributed t the 160-acre production unit as provided m
Order R-677 and the communitization agreement.

Subscquently, the successor in intercst to the lerschold
estate applied to the commission for a 160-acre non-stand:
ard gas proration unit consisting of the halance of the acre-
age in the northwest and southwest quarters of Section 23,
on which it held leases or, in the alternative, for an order
force-pooling the northwest quarter of Scetion 23 ind the
southwest guarter of Section 235 as two separate standard
160-acre production units, {t was proposed in this applica
tion that if the two standard units were force-pooled that
2 second well would be drilled i the northeast quarter of
the southwest quarter of the section,

After a hearing on the application, the commission found
that the most efficient and orderly development of the
acreage in the west half of Section 25 could be accomplished
by force-pooling it into two standard units, and on Decem-
ber 17. 1936, entered Order No. R-1319 establishing the
northwest quarter and the southwest quarter of  Scction
25 as two separate 160-acre standard  production  units,
and rescinded its previous Order No. R-677. The production
for each pooled unit was allocated to cach tract in that
unit in the same proportion that the acrease in =atd tract
bore to the total acreage in the unit.

Pursuant to Order R-1310 the production from the
first well was attributed o rhe acrcage in the northwest
guarter of Scction 25 1n which appellints held only a
1/15th royalty interest. and a sccond well was drilled in
the northeast quarter of the southwest quarter and its pro-
duction attributed to the acreage in the southwest quarter
of which appellants were principal owners. The sccond
well was a smaller producer than the first. resulting in
diminished royaltics to appellants.

Thereafter, in Octaber, 1960, aprellants tiled an ap-
plication h-fore the commission for an order to vacate and
sot aside as void Order R-1310 and to reestablish the non-
standard 160-acre produstion unit in conformity with Order
R-677 and the communitization agrcement. The hasis of
this application was the alleged concealment from the com-
mission of the agreement between the parties, and it chal
lenged the jurisdiction of the commission to enter Order
R-1310 in violation of the agreement and of the rights of
appellants. The denial of this application is the hasis of
appellants’ petition for review.

On the hearing of the petition for rewew. the trial
court denied appellants’ petition and from such raling they
have appoaled te this court for review.

Appollints bave argued <overal points, but, in view of
our disposition of this appeall we need only concern our-
solves with a determination of a hasic jurisdictional question.

They now urge that the commission was without
jurisdiction to enter Order R-1310 because the commission
failed to find that waste was being committed under Order
R-677 or that waste would be prevented by the issuance of
Order R-1310. Insofar as can be ascertained from the ree-
ord. the lack of jurisdiction of the commission ta enter
Order R-1310 i3 raised heore for the first time. Conse-
quently. this jurisdictional question must first be determined.
Davidson v. Enfield. 33 N.M. 580, 3 P. 2d 979; State v.
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Eychaner, 41 N.M, 677, 73 P. 2d 805; Brown v. Brown
38 N.M. 761, 276 P. 2d 899; In re Conley’s Will, 58 N.M.
771, 276 P. 2d 906. Also compare Driver-Miller Corp. v.
Liberty, 69 N.M. 259, 365 P, 2d 910; Warren Foundation
v. Barnes, 67 N.M. 187, 354 P. 2d 126; Section 21-2-1
(20) (1), NM.S.A. 1953,

Unquestionably the commission is authorized to require
pooling of property when such pooling has not been agreed
upon by the parties, § 63-3-14(c), NM.S.A. 1953, and
it is clear that the pocling of the entire west half of Section
25 had not bee agreed upon. It is also clear from sub-segtion
{¢) of the same section that any agreement hetween owners
and leascholders may he modified by the commission: But
the statutory authority of the commission to pool property
or to modify existing agreements relating to production
within @ pool under cither of these sub-sections must be pre-
dicated on the prevention of waste, Section 65-3-10, 1953
Comp. .

The statutory authority of the Oil Conscrvation Com-
mission was thoroughly considered by this court in the
recent case of Continental Oil Company v. Oil Conscrvation
Commission, 70 N.M. 310, 373 P. 2d 809. wherein we said:

“The Ol Conservation Commission is a
creature of statute, expressly defined, limited and
empowered by the laws creating it. The com-
mission has jurisdiction over matters relating o
the conservation of o1l and gas in New Mexico, but
the basts of its powers is founded on the duty to
prevent waste and to protect corrclative rights
* * % Actually, the prevention of waste is the
paramount power, inasmuch as this term is an in-
tegral part of the definition of correlative rights.”
Appellees contend  that the commission’s finding
that .
*. . the most cfficient and orderly develop-
ment of the subject acreage can be accomplished
by force pooling the NW /4 of said Section 25
and the SW/4 of said Section 25 to form two
standard gas proration units in the Tubb Gas Pool,
and that such an order should be entered.”

is equivalent to a finding that this pooling will prevent
waste. We do not believe the finding is susceptible to such
construction. There is nothing in evidence before the com-
mission tending to support a finding of waste or the pre
vention of waste by pooling the property into two standard
units.

We conclude, therefore, that since commission Order
R-1310 contains no finding as to the existence of waste,
or that pooling would prevent waste, based upon cvidence
to support such a finding, the commission was without
jurisdiction to enter Order R-1310, and that it is void.
Continental Oil Company v. Oil Conservation Commis-
slon, supri.

The order denying appellants’ petition for review should
be reversed, with directions to the trial court to enter an
order declaring Order R-1310 of the commission void

IT IS SO ORDERED.
s/ ] C. Compton

Chicf Justice
WE CONCUR:

s/ M. E.NOBLE .
s/ TRWIN S MOISE 1.




