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August 28, 1992

Tansey, Roscbrough, Gerding
& Strother
Attornys at Law
P. O. Box 1020
Farmington, New Mexico 87499

RE: CASE NO. 10436
Order No. R-7940-B(1)

Dear Sir;

Enclosed herewith are two copies of the above-referenced Division order recently entered in the
subject case.

Sincerely,

N7 A Y
e g doei
Florene Davidson
OC Staff Specialist

FD/sl

cc: BLM - Farmington
T. Kellahin
E. Padilla
D. Meiklejohn
OCD - Aztec Office
N. Kendrick



(1)

FOUR CORNERS GAS PRODUCERS ASSOCIATION
NEW MEXICO OIL AND GAS ASSOCIATION
PROPOSED

VULNERABLE AREA ORDER

Within the San Juan Basin of Northwestern New Mexico
situated within the counties of San Juan, Rio Arriba,
Sandoval and McKinley, there is hereby designated the
"VULNERABLE AREAS", which areas are delineated on
United States Geological Survey Quadrangle Maps main-
tained and available for use in the Santa Fe and Aztec
offices of the New Mexico 0il Conservation Division

("NMOCD") and which are further defined as follows:

(A) That area within the wvalleys of the San Juan,
Animas, La Plata, Chama and Navajo Rivers which is
bounded by the topographic line on either side of
the river that 1s 100 vertical feet above the
river channel measured perpendicular to the river

channel;



(B)

(C)

Those areas between the above-named rivers and the
following ditches:
Highland Park Ditch
Hillside Thomas Ditch
Cunningham Ditch
Farmers Ditch
Halford Independent Ditch
Citizens Ditch
Hammond Ditch
Greenhorn Ditch
Lower Animas Ditch

Farmers Mutual Ditch

That area within the drainage bottoms of the
following perennial and ephemeral surface water
drainages of the respective river systems which is
bounded by the topographic line on either side of
the drainage that is 50 vertical feet above the
drainage channel measured perpendicularly to the
drainage channel:

(1) San Juan River

Armenta Canyon West Fork
Bloomfield Canyon

Benito Canyon

Bloomfield Canyon La Jara Canyon

Caballo Canyon Laguna Seca Draw



Cabresto Canyon
Canon Bancos
Canon Largo

Carracas Canyon

Chaco River/Chaco Wash

Chavez Canyon
Collidge Canyon
Cottonwood Canyon
Creighton Canyon
Dain Canyon

Eagle Nest Wash
Eul Canyon
Farmington Glade
Frances Creek
Gallegos Canyon
Gobernador Canyon
Green Canyon

Hare Canyon

Head Canyon

Horn Canyon

Kutz Canyon

La Fragua Canyon
Vaca Canyon

Waughan Arroyo

Locke Arroyo
Malpais Arroyo
Mansfield Canyon
Manzanares Canyon
Many Devils Wash
Munzo Canyon
Negro Andy Canyon
Ojo Amarillo Canyon
Potter Canyon
Pump Canyon
Rattlesnake Wash
Red Wash

Ruins Canyon

Salt Creek Wash
Shiprock Wash
Shumway Arroyo
Slane Canyon
Little Slane Canyon
Stevens Arroyo
Stewart Canyon
Sullivan Canyon
Tom Gale Canyon
Valdez Canyon

Wright Canyon



(3)

The

Animas River

Arch Rock Canyon
Barton Arroyo
Blancett Arroyo
Bohanan Canyon
Calloway Canyon
Cook Arroyo

Cox Canyon

Ditch Canyon
Estes Arroyo
Flora Vista Arroyo
Hampton Arroyo

Hart Canyon

L.a Plata River

Barker Arroyo
Conner Arroyo
Cottonwood Arroyo
Coyne Arroyo

McDermott Arroyo

following areas, which

Wellhead Protection Areas:

Hood Arroyo
Johnson Arroyo
Jones Arrovo
Kiffen Canyon
Knowlton Canyon
Kochis Arroyo
Miller Canyon
Rabbit Arroyo
Tucker Canyon

Williams Arrovo

Wyper Arroyo

Murphy Arroyo
Pickering Arroyo
Thompson Arroyo

Two Cross Arroyo

shall be known

as



(1) within 1,000 horizontal feet of a water
supply well owned or operated by an

incorporated city, town or village;

(2) within 200 horizontal feet of a water supply
well serving 25 or more people at least 60
days out of the year, but which is not owned
or operated by an incorporated city, town or

village; and

(3) within 100 horizontal feet of all other fresh

water springs and wells.

(E) All other areas delineated on the United States
Geological Survey Quadrangle Maps identified 1in
Section (I) above, but not defined in Subsections

(1) (&), (1)(B), (I)(C), or (I) (D) above.

(1I1) Special Rules and Regulations governing the disposal of
oil and natural gas waste in the "VULNERABLE AREAS" are

hereby promulgated as follows:



SPECIAL RULES AND REGULATIONS FOR THE DISPOSAL OF

OIL AND NATURAL GAS WASTE IN THE VULNERABLE AREAS IN

RULE 1.

SAN JUAN, MCKINLEY, RIO ARRIBA AND

SANDOVAL COUNTILS, NEW MEXICO

APPLICABILITY

These rules shall apply to the disposal of 0il and Natural

Gas Waste produced within the "VULNERABLE AREAS" whether

such wastes are disposed of within or without said areas.

RULE 2.

(a)

(B)

DEFINITIONS

Aquifer: an aquifer is a saturated permeable geologic
unit (a geological formation, group of formations, or
part of a formation) that can transmit significant
quantities of water to a well for municipal, indus-
trial, domestic, agricultural, or stock watering

purposes.

Fresh Water: includes all underground waters contain-
ing less than 10,000 milligrams per liter Total Dis-
solved Solids and the water in 1lakes, playas and all

streams.



()

(D)

(E)

(F)

0il and Natural Gas Waste: waste produced in conjunc-
tion with production and transportation of crude oil
and/or natural gas commonly collected at field,
storage, processing or disposal facilities, and waste
collected at gas processing plants, refineries and
other processing or transportation facilities. Water
produced by dry natural gas wells located within the
"VULNERABLE AREAS" defined in Subsections (I) (C),
(1) (D), and (I)(E) above shall not be deemed to be 0il

and Natural Gas Waste for purposes of this order.

Field, &Storage, Processing or Disposal Facilities:
include, but are not limited to, separators, dehydra-
tors, blowndown pits, workover pits, burn pits, lease
tanks, commingled tank batteries, LACT units, community
or lease salt water disposal systems, and gathering and

transmission line drip pits.

Pit: a below grade or surface excavation which re-

ceives 0il and Natural Gas Waste.

Dry Natural Gas Well: a natural gas production well
(i) which produces 1 barrel or less of o0il or natural

gas condensate for every 1 million cubic feet of



RULE 3.

(A)

produced natural gas, (ii) which produces 1 barrel or

less

of water per day, and (iii) at which 1liquid

hydrocarbons are not recovered at the well.

PROHIBITIONS

Discharges of 0il and Natural Gas Waste produced within

"VULNERABLE AREAS" into unlined pits or onto the ground

surface are prohibited, except as follows:

(1)

(2)

Discharges occurring or existing prior to or on
the effective date of this order may be continued;
subject, however, to elimination pursuant to the

schedule set forth in Rule 3(B) below.

Notwithstanding anything to the contrary set forth
herein, discharges into an unlined pit or onto the
ground surface located in a Wellhead Protection
Area may be continued, provided, however, that
(a) the Wellhead Protection Area was created or
egstablished after the effective date of this
order, (b) the Wellhead Protection Area was
created or established after the commencement of
the discharges, and (c) the discharges are
otherwise permitted pursuant to this order.

-8 -



(B)

Discharges of 0il and Natural Gas Waste produced within
the "VULNERABLE AREAS" into unlined pits or onto the
ground surface, occurring or existing prior to or on
the effective date of this order, will be eliminated

pursuant to the following schedule:

(1) Discharges of 0il and Natural Gas Waste into
unlined pits or onto the ground surface located in
the areas defined in Subsections (I) (a), (I) (B),
and (I)(D) (1) above will be eliminated within one

(1) year after the effective date of this order.

(2) Discharges of 0il and Natural Gas Waste into
unlined pits or onto the ground surface located in
the areas defined in Subsections (I)(C) and
(I) (D) (2) above will be eliminated within three

(3) years after the effective date of this order.

{3) Discharges of 0il and ©Natural Gas Waste into
unlined pits or onto the ground surface located in
the areas defined in Subsections (I) (D) (3) and
(I) (E) above will be eliminated within five (5)

years after the effective date of this order.



(C)

(D)

RULE 4.

()

(B)

After the effective date of this order, no 0il and
Natural Gas Waste shall be removed from the "VULNERABLE
AREAS" for surface disposal except to facilities

approved by the NMOCD to accept such waste.

No 0Oil and Natural Gas Waste may be disposed of or
stored in below grade tanks or lined pits except after
such tanks or 1lined pits have been approved by the

NMOCD.

SURFACE DISPOSAL FACILITIES TO BE APPROVED

Disposal of 0il and Natural Gas Waste tc a centralized
surface facility outside the "VULNERABLE AREAS" may be
approved by the NMOCD pursuant to New Mexico 0il

Conservation Commission Order R-7940A.

Upon application to the NMOCD, the Director of the
NMOCD is hereby authorized to approve the use of lined
pits and below grade tanks within the "VULNERABLE
AREAS" for disposal or storage of 0il and Natural Gas
Waste upon a demonstration that the tank or lined pit
will be constructed and operated in such a manner as to
contain the wastes to be placed therein and to detect

leakage therefrom.

-10-



(c)

RULE 5.

(3)

(B)

Lined pits or below-grade tanks installed prior to the
effective date of this order shall be deemed to have
been approved by the Director; provided, however, that
such pits or tanks shall be registered with the NMOCD
within one (1) year after the effective date of this
order. Replacement of such lined pits or below-grade
tanks shall be subject to the provisions set forth in

Rule 4(B).

PIT REGISTRATION

Within one (1) year after the effective date of this
order, the owner/operator of any unlined pit outside
the "VULNERABLE AREAS" which receives greater than an
average of five (5) barrels per day of 0il and Natural
Gas Waste must file a Pit Registration Form with the
NMOCD in accordance with the directions thereon as

shown on Exhibit "A" attached to this order.

Notwithstanding the provisions set forth in Rule 5(4),
any pit previously registered pursuant to New Mexico
0il Conservation Commission Order No. R-8952 need not

be registered again.

-11-



RULE 6.

(a)

(B)

(C)

PIT CLOSURE

Unlined pits in the "VULNERABLE AREAS" which have
received Oil and Natural Gas Waste shall be closed in a
manner approved by the NMOCD. Applications or plans to
close unlined pits in the "VULNERABLE AREAS" shall be
submitted to the NMOCD for approval. Such applications
or plans may be submitted at any time, but no later
than 60 days after the final date scheduled for elimin-

ation of the discharge pursuant to Rule 3(B).

A single application or plan of closure applicable to
two (2) or more pits may be submitted and the NMOCD is
hereby authorized to approve such application or plan

if closure requirements are met.

Unlined pits in the "VULNERABLE AREAS" which have
received 0il and Natural Gas Waste and which were
closed prior to the effective date of this order shall
be deemed to have been closed in a manner approved by

the NMOCD.



RULE 7.

(A)

(B)

(C)

VARIANCES

The NMOCD may approve a variance to Rule 3 (Prohibi-
tions) or Rule 6(A) (Pit Closure) if the discharger can

demonstrate that:

(1) the 0il and Natural Gas Waste does not exceed the
standards of Section 3-103 of the New Mexico Water

Quality Control Commission (WQCC) Regulations; or

{2) fresh water at any future point of foreseeable
beneficial use will not be adversely affected by

the discharge or pit closure.

For good cause shown, the NMOCD may approve an exten-
sion of a specific time schedule for elimination of
discharges of 0il and Natural Gas Waste to wunlined

pits.

The NMOCD may approve a variance to Rule 3 (Prohibi-
tions) or Rule 6(A) (Pit Closure) on an area-wide basis
for two (2) or more pits if the discharger can demon-
strate that any one or combination of the following
conditions exists which allow the discharger to satisfy

the demonstration required pursuant to Rule 7(A):

-13-



RULE 8.

(1)

The pits are located within an area of a similar

land use;

(2) The pits are Jlocated within an area in which
minimum depth to ground water is uniform;

(3) The pits are located on the same geologic forma-
tion;

(4) The pits are receiving or have received 0il and
Natural Gas Waste of similar chemistry;

(5) The pits are receiving or have received 0il and
Natural Gas Waste of similar volume; or

(6) Any other condition, the existence of which would
evidence a trait or characteristic common to the
pits.

REQUESTS FOR APPROVAIL -- ACTION BY NMOCD

The NMOCD shall take action on any written request for

approval filed or submitted pursuant to the provisions

of this order within thirty (30) days after receipt of

the request.

-14~



BEFORE THE OIL CONSERVATION COMMISSION
STATE OF NEW MEXICO

IN THE MATTER OF THE HEARING CALLED BY THE

OIL CONSERVATION COMMISSION FOR THE PURPOSE OF

AMENDING COMMISSION ORDER R-7340 TO PROVIDE FOR

THE EXPANSION OF THE DESIGNATED VULNERABLE AREA CASE NO. 10436
OF THE SAN JUAN BASIN, ELIMINATION OF DISCHARGES

TO UNLINED PITS, CREATION OF WELLHEAD PROTECTION

AREAS, ESTABLISHMENT OF DEADLINES FOR COMPLIANCE, AND

OTHER MATTERS.

REPLY OF THE OIL CONSERVATION DIVISION
TO THE REQUEST FOR REHEARING

The Oil Conservation Division of the New Mexico Energy, Minerale and Natural
Resources Department certifies that on September 4, 1982, copies of its Reply tothe
Request for Rehearing and this Certifieate were mailednto:

W. Thomas Kellahin
P. O. Box 2285
Santa Fe, New Mex. 87504-2265

B. Tommy Roberts

Four Corners Gas Producers
P. O. Box 1020

Farmington, N.M. 87499

Dennis Olson

Buresu of Indian Affairs

P. O. Box 26587

Albuquerque, N.M. 87125-6567

Douglas Meiklejohn
1520 Paseo de Peralta
Santa Fe, N.M. 87504

Ernest L. Padilla

Padilla & Snyder

P. O. Box 2523

Santa Fe, New Mex. 37504

Susan Thomas

Bureau of Reelamation
P. O. Box 640
Durangeo, Co. 81302

Joe Chesser
Bureau of Land Menagement

1235 N. La Plata Highway

Farmington, N.M. 87401

and that copies of this Certificate were maited to:

Ruth Andrews

N.M. Oil and Gas Association
P. O. Box 1864

Santa Fe, New Mex. 87504-1864

John Corbett

Giant E&P

P. O. Box 2810

Farmington, N.M. 87498-2810

Neel Duncan

BCO, Inc.

135 Grant Avenue
Santa Fe, N.M. 87501

Robert L. Bayless
P. O. Box 168
Farmington, N.M. 87489

William F. Carr

Campbell, Black & Carr

P. O. Box 2208

Santa Fe, N.M. 87504~2208

Patrick Flynn

6143 S. Willow Dr.
No. 200

Englewood, Co. 80111



Tlyse Gold
1235 N. La Plata Highway
Farmington, N.M. 87401

Carl Kolbe

5847 San Felipe

No. 3600

Houston, Texas 77084

Sylvia Little

Curtis Little Oil & Gas
P. O. Box 1258
Farmington, N.M. 87499

J. Gregory Merrien
Merrion Qil & Gas Corp.
P. O. Box 840
Farmington, N. M. 87439

Ronald Morgan
Marathon Oil Company
P. O. Box 552
Midland, Texas 79705

Nancy Prinece
Environmental Affairs
P. O. Box 1492 .

El Paso, Texas 79925

John Roe
Dugan Production Corp.
P. O. Box 420

Farmington, N.M. 87439

C. Neal Schaeffer

WTEC

400 So. Lorene Avenue
Farmington, N.M. 87401

Charles Verguer
Caulkins Oil Company
P. O. Box 340
Bleomfield, N.M. 87413

Edmund H. Kendrick
Montgomery & Andrews

P. O. Box 2307

Santa Fe, N.M. 87504-2307

Alan Kuhn

A. K. GeoConsult Inc.
13212 Manitoba Dr. N.E.
Albuquerque, N.M. 87111

Arlene Luther

Navajo EPA

P. O. Box 308

Window Roek, Az. 38515

David W. Milles

WT Environmentat Consultants
8305 Washington Place NE
Albuguergque, N.M. 87113

John Phenix

Conoeo Inc.

3817 N.W. Expressway
Oklahoma City, Ok 73112

Carel Revelt

Northwest Pipeline

295 Chipeta Way

Salt Lake City, Ut 84158~-0900

Margaret Anne Rogers
MARA INC.

1753 Camino Redondo
Los Alamos, N.M. 871544

George Seitts

Giant Industries Inc.
23733 N. Scottsdale Rd.
Seotisdale, Az. 85225

Brian Weoeod

Permite West Inc.

37 Verano Loop
Santa Fe, N.M. 87501

ROBERT G. STOVALL,
Attorney for Oil Conservation
Division of the Energy, Minerals
and Natural Resources Dept.

P. O. Box 2088

Santa Fe, New Mexico 87504



LAW OFFICES

TANSEY, ROSEBROUGH, GERDING & STROTHER, P.C. " =" 5il%
621 WEST ARRINGTON Peo e
FARMINGTON, NEW MEXICO 87401 o
OF COUNSEL TELEPHONE: (505) 325-1801 .. « . - {ii i i3 TELECOPIER

Charles M. Tansey (505) 325-4675

Douglas A. Echols
Richard L. Gerding
Connie R. Martin
Michael T. O’Loughlin

James B. Payne Mailing Address:
Tommy Roberts P. O. Box 1020

Hasl.(ell D. Rosebrough Farmington, N.M. 87499
Robin D. Strother

Karen L. Townsend

June 25, 1992

William J. Lemay, Chairman

0il Conservation Commission
P.O. Box 2088

Santa Fe, New Mexico 87504-2088

Re: In the Matter of the Application
By The 0il Conservation Division
For Expansion of the San Juan Basin
"Vulnerable Area", Which Was
Established By OCC Order R-7940
In 1985; San Juan, Rio Arriba,
McKinley and Sandoval Counties,
New Mexico.

Gentlemen:

Enclosed is the Closing Statement of Four Corners Gas Producers
Association in the above referenced matter. Also enclosed is
proposed Order Jjointly drafted by Four Corners Gas Producers
and New Mexico 0il & Gas Association.

Sincerely,

Y A% o

Tommy Roberts

TR:nk
Enclosures

cc w/enc: W. Thomas Kellahin
Ernest L. Padilla
Edmund H. Kendrick
Douglas Meiklejohn
Robert Stovall
Susan Thomas
Joe Chesser
Dennis Olson



STATE OF NEW MEXICO
OIL CONSERVATION COMMISSION

IN THE MATTER OF THE APPLICATION

BY THE OIL CONSERVATION DIVISION

FOR EXPANSION OF THE SAN JUAN BASIN

"VULNERABLE AREA", WHICH WAS

ESTABLISHED BY OCC ORDER R=-7940

IN 1985; San Juan, Rio Arriba,

McKinley and Sandoval Counties,

New Mexico. CASE NO. 10436

CERTIFICATE OF SERVICE

1 hereby certify that on June 25, 1992, I mailed copies of
the Closing Statement of Four Corners Gas Producers Assocliation
to the following:

W. Thomas Kellahin Robert Stovall

New Mexico 0il & Gas State of New Mexico, Energy,
Association Minerals & Natural Resources

P.O. Box 2265 Department

Santa Fe, NM 87504-2265 0il Conservation Division

P.0. Box 2088
Santa Fe, NM 87504-2088

Ernest L. Padilla Susan Thomas

BCO, Inc. Bureau of Reclamation

P.O. Box 2523 P.0O. Box 640

Santa Fe, NM 87505-2523 Durango, CO 81302

Edmund H. Kendrick Joe Chesser

P.O. Box 2307 Bureau of Land Management

Santa Fe, NM 87504-2307 1235 N. La Plata Hwy.
Farmington, NM 87401

Douglas Meiklejohn Dennis Olson

Southwest Research Information Bureau of Indian Affairs

Center P.0O. Box 26567
1520 Paseo de Peralta Albuquergque, NM 87125-6567

Santa Fe, NM 87501

(Letets

TOMMY ROBERTS




BEFORE THE OIL CONSERVATION COMMISSIONE;’:”
STATE OF NEW MEXICO ifi

on C;?’!y\gf NV ?f::

BNy

IN THE MATTER OF THE HEARING CALLED BY
THE OIL CONSERVATION COMMISSION FOR THE
PURPOSE OF AMENDING COMMISSION ORDER R-
7940 TO PROVIDE FOR THE EXPANSION OF THE
DESIGNATED VULNERABLE AREA OF THE SAN
JUAN BASIN, ELIMINATION OF DISCHARGES TO
UNLINED PITS, CREATION OF WELLHEAD

Arm,

CASE NO. 10436

—— L N TN N S e T

PROTECTION AREAS, ESTABLISHMENT OF i

DEADLINES FOR COMPLIANCE, AND OTHER { e~
MATTERS )
UPON THE APPLICATION OF THE OIL "/ .? r

CONSERVATION DIVISION

e,

Gl -
- "Vliub, )
‘i

Southwest Research and Information Center's
Certificate of Service of its Closing Statement

i-“'&..;., )

[ 2
S

Southwest Research and Information Center hereby
certifies that on June 26, 1992 copies of its Closing

Statement and this Certificate of Service were mailed to:

W. Thomas Kellahin
P.0O. Box 2265
Santa Fe, N.M. 87504-2265

B. Tommy Roberts

Four Corners Gas Producers
P.O. Box 1020

Farmington, N.M. 87499

Susan Thomas
Bureau of Reclamation
P.O. Box 640
Durango, Colo. 81302

Joe Chesser

Bureau of Land Management
1235 N. La Plata Highway
Farmington, N.M. 87401

Ernest L. Padilla
Padilla & Snyder

P.0O. Box 252

Santa Fe, N.M. 87504

Robert Stovall

Oil Conservation Division
Room 206

State Land Office

Santa Fe, N.M. 87501

Dennis Olson

Bureau of Indian Affairs

P.O. Box 26567

Albuguerque, N.M. 87125-
6567

Edmund H. Kendrick
Montgomery & Andrews
P.O. Box 2307

Santa Fe, N.M. 87504

and that copies of this Certificate were mailed to:

Ruth Andrews

N.M. 0il and Gas Association

P.0O. Box 1864
Santa Fe, N.M. 87504-1864

John Corbett
Giant E&P
P.0O. Box 2810

Farmington, N.M. 87499-2810

Robert L. Bayless
P.O. Box 168
Farmington, N.M. 87499

William F. Carr

P.0O. Box 2208

Santa Fe, N.M. 87504-
2208



Neel Duncan

BCO, Inc.

135 Grant Avenue
Santa Fe, N.M.

Ilyse Gold

87501

1235 N. La Plata Highway

Farmington, N.M. 87401

Carl Kolbe
5847 San Felipe, #3600
Houston, Texas 77084

Sylvia Little

Curtis Little 0Oil & Gas
P.O. Box 1258
Farmington, N.M. 87499

J. Gregory Merrion
Merrion 01l & Gas Corp.
P.O. Box 840
Farmington, N.M. 87499

Ronald Morgan
Marathon 0il Company
P.QO. Box 552

Midland, Texas 79705

Nancy Prince
Environmental Affairs
P.O. Box 1492
El Paso, Texas 79925

John Roe

Dugan Production Corp.
Box 420

Farmington, N.M. 87499

C. Neal Schaeffer

WTEC

400 So. Lorena Avenue
Farmington, N.M. 87401

Charles Verquer
Caulkins 0Oil Company
P.O. Box 340
Bloomfield, N.M. 87413

Patrick Flynn
6143 S. Willow Dr. #200
Englewood, Colo. 80111

Alan Kuhn
A.K. GeoConsult, Inc.
13212 Manitoba Dr. N.E.

Albuquerque, N.M. 87111
Arlene Luther

Navajo EPA

P.O. Box 308

Window Rock, Ariz. 86515

David W. Milles

WT Environmental
Consultants

8305 Washington Place, NE

Albuquerque, N.M. 87113

John Phenix

Conoco, Inc.

3817 N.W. Expresswag
Oklahoma City, OK 3112

Carol Revelt

Northwest Pi eline

295 ChlEeta

Salt Lake Clty, UT 84158-
0900

Margaret Anne Rogers
Inc.

1753 Camino Redondo

Los Alamos, N.M. 87544

George Seitts
Giant Industries, Inc.
23733 N. Scottsdale Rd.

Scottsdale, Ariz. 85225
Brian Wood

Permite West Inc.

37 Verano Loop

Santa Fe, N. M 87501

A //MA

Douéﬂas Melklej



KeELLAHIN, KELLAHIN AND AUBREY
ATTORNEYS AT LAW
EL PATIO BUILDING

W. THOMAS KELLAHIN® 7 NORTH GUADALUPE TELERPHONE (505) 282-4285

+ TELEFAX (505} 982-2047
KAREN AUBREY PosT OFFICE Box 2265

*NEW MEXICO BOARD OF LEGAL SPECIALIZATION )
RECOGNIZED SPECIALIST IN THE AREA OF SANTA FE, NEW MEXICO 87504-2265

NATURAL RESOURCES-OIL AND GAS LAW
1ALSO ADMITTED IN ARIZONA

JASON KELLAHIN (RETIRED 1991)

June 26, 1992

William J. LeMay, Chairman HAND DELIVERED
0il Conservation Commission

P.0O. Box 2088

Santa Fe, New Mexico 87504-2088

Re: In the Matter of the Application RECEIVED

By the 0il Conservation Division

For Expansion of the San Juan Basin JUM v 1 100
"Vulnerable Area", Which Was AR e
Established By OCC Order R-7940

In 1985; San Juan, Rio Arriba, , Ok CONSERVATION Division

£

McKinley and Sandoval Counties, . 4

New Mexico.
Gentlemen and women:

Enclosed is the Closing Statement of New Mexico 0il &
Gas Association in the above referenced matter.

Since

W. Thomas

WTK/kk1l
Enclosures

cc w/enc: Tommy Roberts
Ernest L. Padilla
Edmund H. Kendrick
Douglas Meiklejohn
Robert Stovall
Susan Thomas
Joe Chesser

Dennis Olson
1ltrt626.126



STATE OF NEW MEXICO
OIL CONSERVATION COMMISSION

IN THE MATTER OF THE APPLICATION

BY THE OIL CONSERVATION DIVISION

FOR EXPANSION OF THE SAN JUAN BASIN

"VULNERABLE AREA", WHICH WAS

ESTABLISHED BY OCC ORDER R-7940

IN 1985; San Juan, Rio Arriba,

McKinley and Sandoval Counties,

New Mexico. CASE NO. 10436

CERTIFICATE OF SERVICE

I hereby certify that on June 26, 1992, I mailed
copies of the Closing Statement of New Mexico 0il & Gas
Association to the following:

Tommy Roberts Robert Stovall

P.0O. Box 1020 State of New Mexico, Energy,

Farmington, NM 87499 Minerals & Natural Resources
Department

Ernest L. Padilla 0il Conservation Division

BCO, Inc. P.0. Box 2088

P.0O. Box 2523 Santa Fe, NM 87504-2088

Santa Fe, NM 87505-2523
Edmund H. Kendrick

Dennis Olson P.0O. Box 2307

Bureau of Indian Santa Fe, NM 87504-2307
Affairs

P.0O. Box 26567 Joe Chesser

Albugquerque, NM Bureau of Land Management

87125-6567 1235 N. La Plata Hwy.

Farmington, NM

Douglas Meiklejohn
Southwest Research
Information Center
1520 Paseo de Peralta
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STATE OF NEW MEXICO
DEPARTMENT OF ENERGY, MINERALS AND NATURAL RESOURCES
OIL CONSERVATION COMMISSION

IN THE MATTER OF THE HEARING CALLED BY
THE OIL CONSERVATION COMMISSION FOR THE

PURPOSE OF AMENDING COMMISSION ORDER RECEIVED
R-7490 TO PROVIDE FOR THE EXPANSION OF

THE DESIGNATED VULNERABLE AREA OF THE JUN 26 1997
SAN JUAN BASIN, ELIMINATION OF DISCHARGES -
TO UNLINED PITS, CREATION OF WELLHEAD OIL CONSERVATION DIVISION
PROTECTION AREAS, ESTABLISHMENT OF v '

DEADLINES FOR COMPLIANCE, AND OTHER MATTERS

CASE 10436

NEW MEXICO OIL & GAS ASSOCIATION'S
CLOSING STATEMENT

On behalf of the New Mexico 0Oil & Gas Association
("NMOGA" ), this Memorandum states its closing argument
and the legal principles upon which the 0il
Conservation Commission ("Commission") must base the
promulgation of rules and regulations controlling the

expansion of Order R-7490.

ARGUMENT
NMOGA is not unaware or unconcerned about the
Division's interest in regulating on the side of

"overprotection" of ground or surface waters in certain



areas of the San Juan Basin from oil & gas waste
materials.

NMOGA participated in the study sessions and the
Commission hearings in 1984-1985 which ultimately
resulted in the establishment of the Existing
Vulnerable Area set forth in Order R-7490. The
Commission's rule-making activity on this subject has
been fair and responsible. Both the industry and the
environment have benefitted from the past actions of
the Commission in establishing reasonable rules
tailored to a specific environmental risk. Of some
1,200 oil & gas wells and 300 fresh water wells in the
Existing Vulnerable Area, no fresh water well has been
contaminated by discharges of produced water into
unlined surface pits.

However, the Division now asks this Commission and
industry to accept limited data and expand these
environmental rules to some 13,000 square miles and
some 7,250 wells. This "rule-making" case will
adversely affect valuable, established property rights
in existing 0il and gas production based upon limited
evidence to do so.

Specifically, the Olson Report shows that only
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five sites out of 13 studied in an area containing
about 1,200 sites indicate the presence of BTEX in
concentrations in excess of the Water Quality Control
Commission Standards.

The evidence presented by the Division only
supports a minor rule change to Rule (4) of the
Existing Vulnerable Area Order. The Division's
evidence demonstrates that small volume discharges into
unlined pits are a possible risk to ground water where
the depth to ground water is 20 feet or less. Thus the
small volume exception rule precluding discharge where
the depth to ground water is 10 feet or less should be
increased to 20 feet.

The Division has been unable to present
substantial evidence of the reasonable probability of
contamination to the proposed Expanded Vulnerable Area.
The Division speculates that contamination might occur
and wants the Commission to place the burden of proof
on the industry to show that contamination is not
occurring.

In addition, Southwest Research and Information
Center ("SWRIC") argues for the Commission to adopt

rules that are more stringent than the discharges
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allowed by the Water Quality Control Commission
Standards. To do so reguires the Commission to exceed
its statutory authority as gset forth in Section 70-2-
12(22) NMSA (1978):

...to regulate the disposition of non-

domestic waters resulting from the oil field

service industry ... including administering

the Water Quality Act [74-6-1 to 74-6-4, 74-

6-6 to 74-6-13 NMSA 1978] as provided in

Subsection E of Section 74-6-4 NMSA 1978.

While the Commission can and should deny the
Division's application for lack of substantial
evidence, NMOGA does not take that position. NMOGA has
participated in this study and supports modifications
to and extension of Order R-7490 provided they are fair
and reasonable.

NMOGA urges a course of regulatory action which
would serve the interests of the Division in
environmental protection without being arbitrary or
capriciously unfair to the producers in the region who
have detrimentally relied on a long standing practice
of disposal of produced water approved by this
Commission.

NMOGA supports the Four Corners Gas Producers

Association's proposed order which, among other things,
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proposes to add a few months on to the compliance
schedule in order to phase in the burdensome expense of
compliance.

The industry is willing to acguiesce to
additional regulations of discharges into unlined pits
based upon limited scientific data provided that the
Commission adopts a procedure with clear criteria for
obtaining meaningful exceptions and variances without
great expense or delay.

NMOGA hopes the Commission will not constrain the
industry to a procedure so as to create an exercise in

futility.

THE COMMISSION MUST BASE RULE-MAKING
UPON SUBSTANTIAL EVIDENCE

The following is presented to guide the Commission
in properly supporting its rule-making decision in this
case:

(1) SUFFICIENCY OF EVIDENCE:
Rules governing the admissibility of evidence
before administrative boards are frequently
relaxed to expedite administrative procedure, but

the rules relating to weight, applicability or
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materiality of the evidence are not.

See: Saenz v. N.M., Dept. of Human Services, 462

98 N.M. 805 (Ct.App.1982).

Eaton v. Bureau of Revenue, 84 N.M. 226

(Ct.App.1972).
(2) SUBSTANTIAL EVIDENCE:

"Substantial evidence" supporting
administrative agency action is relevant evidence
in the whole record that a reasonable mind might
accept as adequate to support the findings and
conclusions of the agency.

"Substantial evidence" in administrative
agency review requires whole record review, not a
review limited to those findings most favorable to
the agency's order.

SEE: 0il Transport Co. v. New Mexico State Corp.

Com'n, 110 N.M. 568 (1990).

Pacheco v. Sullivan, 931 F.2d 695, (10th

Cir.1991).

Groendeyke Transport v. N.M. State

Corporation Commission, 101 N.M. 470 (1984).

Duke City Lumber v. N.M. Employment Sec.

Dept, 101 N.M. 291 (1984).
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Trujillo v. Employment Sec. Dept., 105 N.M.

467, (Ct.App. 1987).
(3) RULE-MAKING V. ADJUDICATION:

The New Mexico Supreme Court has applied the
substantial evidence test to administrative rule-
making cases. In addition, considerable care
should be taken before characterizing this case as
"rule-making" in the legal sense as opposed to an
"adjudication." This Commission made that mistake
in the Uhden case. The subject case is not unlike
Uhden in that the Commission is dealing with
special rules that do not have a statewide
application but are directed towards a particular
area with identified companies and individuals
with vested property rights who will be
immediately affected by this case.

See: Bokum Resources Corporation v. New Mexico

Water Quality Control Board, 93 N.M. 546 at

554 (1979).

Uhden v. New Mexico 0il Conservation

Commission et al, 33 SBB No 44 at 939,

(September 24, 1991).
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CONCLUSION

Although there has been speculation and
postulation about the possibility of contamination of
ground water in the Expanded Vulnerable Area, the fact
remains that the Division and SWRIC have been unable to
present substantial evidence of the reasonable
probability of contamination from produced water
discharged into unlined surface pits particularly as it
involves "dry gas wells."

Adoption of the Division's proposed order will
shift the burden of proof to the operator to attempt to
"prove a negative." In the alternative, NMOGA asks the
Commission to adopt the proposed order submitted by the
Four Corners Gas Producers Association as a fair and

reasonable solution of this matter.

Respectfully submitted:

KELLAHIN, KELLAHIN & AUBREY

BY
W. Thomas Kellahi
P. O. Box 2265

Santa Fe, New Mexico 87504
(505) 982-4285

memt604.126
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clll _dugan production corp. e

June 25, 1992

Mr. Bill LeMay, Director

New Mexico 0il Conservation Commission
P.0O. Box 2088

Santa Fe, NM 87504

Re: NMOCC Case #10436
Proposed Vulnerable Area Expansion

Dear Mr. LeMay:

We are writing to support the position of the Four Corners Gas
Producers Association, Inc. (4CGPA) in this case. Dugan Production
Corp. is one of 35 companies that participated in this group effort
of the 4CGPA and strongly supports this group effort. We are in
total agreement that the fresh water resources of the State of New
Mexico need to be protected and preserved for future generations
and pledge our support in this effort. However, we plead that the
New Mexico O0Oil Conservation Commission (NMOCC) exercise every
option available to ensure that the mineral industry is not
reqgulated simply to appease environmental radicals.

Dugan Production Corp. has a thirty plus year history of operating
low volume, marginal wells in the San Juan Basin Area of Northwest
New Mexico. Many of our wells were acquired from other operators
that were prepared to permanently plug and abandon these wells due
to marginal operating economics. As a result, during 1991 Dugan
Production averaged 713 BOPD + 5372 MCFD from 314 active wells,
many of which would have long agoe been plugged and abandoned had
Dugan Production not assumed operations of these wells.

The proposal by the NMOCD to expand the Vulnerable Area to
encompass approximately 2% million acres in Northwest New Mexico
will result in 46 wells operated by Dugan Production being plugged
and abandoned with a corresponding loss in current production of
13 BOPD + 260 MCFD. These 46 wells will be plugged simply because
at their current producing rates, although currently marginally
economic (during 1991 our average gas price was $1.69 per MCF and
our average oil price was $19.47 per bbl), we will not be able to
justify an expenditure of $3,500 to $5,000 per well necessary to
install a tank or line the pit as required to continue disposing
of very, very small volumes of produced water (in all cases less
than 1 BWPD per well and often only a few gallons per day). The
expenditures related to closing the existing pits (which will

709 E. MURRAY DR. ¢ P.O. BOX 420  FARMINGTON, N.M. 87499-0420 ¢ PHONE: (505) 325-1821 s FAX# (505) 327-4613



Letter to Mr. Bill LeMay, NMOCC
June 25, 1992
Page 2

average between $3,600 and $13,000 per well) were not included in
the decision to cease operation on these 46 wells. These 46 wells
account for approximately 15% of our active wells and although the
daily volumes lost will be fairly small, over a four year period,
a loss of approximately 19,000 barrels of oil and 380 MMCF of gas
will result.

These are only the actual out-of-pocket costs related to this
issue. In addition, there will be a tremendous administrative cost
to the o0il and gas industry, as well as to the 0il Conservation
Division, resulting from issues related to this case. The hearing
process alone has resulted in a time investment for Dugan
Production of approximately 750 man hours.

Again, Dugan Production supports the Commission taking whatever
action is necessary to protect the fresh ground waters of New
Mexico, however, we request that you also make every effort to not
unnecessarily burden the o0il and gas industry with regulations that
serve no benefit.

Sincerely,
%7&«/%
o

mas A. Dugan
President

TAD/JDR/cg



STATE OF NEW MEXICO
OIL CONSERVATION COMMISSION

IN THE MATTER OF THE HEARING CALLED
BY THE OIL CONSERVATION COMMISSION
FOR THE PURPOSE OF CONSIDERING:

RECEygp CASE NO. 10436
THE APPLICATION OF THE OIL CONSERVATION <
DIVISION FOR AN EXPANSION OF THE Ul 26 1
SAN JUAN BASIN VULNERABLE AREA R

ol CONSERVATION Divisioy

CLOSING STATEMENT OF THE APPLICANT

In 1985 this Commission adopted Order R-7940 which established a "vulnerable area"
in the San Basin production area of the State. The rules for that area, generally defined as
being lands within 100 vertical feet of the three major rivers and designated special areas,
prohibited the discharge of produced fluids into unlined surface pits. This was not the first
time the Commission had taken such an action. In 1967 the Commission adopted Order R-
3221 which prohibited discharges into unlined pits in a defined area in Southeast New
Mexico.

It is uncontroverted that produced water from oil and gas operations can contain
contaminants, either dissolved solids or hydrocarbons. Orders R-7940 and R-3221 were
premised on the determination that such produced water had the potential to contaminate
fresh ground water supplies. Order R-3221 contains no exemptions, but it does have a
procedure for obtaining an exception through a hearing process. Order R-7940 exempts
from its restriction disposal of small volumes - less than five barrels per day - of produced
water.

Both orders were issued to fulfil in part the Commission’s mandate to protect fresh

water'. That provision places an affirmative burden on the Commission to take reasonable

1§70-2-12(B), N.M.S.A. 1978



steps to prevent the contamination of fresh water. This Commission does not establish
water quality standards. That fresh water has been defined by the State Engineer as water
with less than 10,00 parts per million total dissolved solids is not in dispute. The new
Mexico Water Quality Control Commission acting under authority of the Water Quality
Control Act® has established levels on contamination of water with certain constituents
which are based upon known human health risks These are the standards that are applied
by the Division.

Prevention of that contamination is the objective of the proposed rule. Subsequent
to the adoption of R-7940, the Division has conducted studies which have shown that even
small volumes of produced fluid disposed into unlined pits can harm shallow fresh water.
The studies have also shown that fresh water can be found at shallow depths outside the
present vulnerable area.

The Commission can approach its duty to protect fresh water in one of two ways.
The first alternative is to do nothing in terms of prevention and rely on the potential
enforcement of the existing rules and statute to prevent contamination. Using that
approach, the division as the enforcement arm of the Commission, would take no action
until a violation has occurred, at which time it could seek to impose penalties on the
violator and require remediation. The difficulty with that approach is that the presence of
contaminants in the water might not be discovered until they showed up in a well or other

point of use, which could be many years and miles away from the point of contamination.

At that time it might be impractical or impossible to identify the specific source or
responsible party. More critically, it might be impossible, or at least prohibitively expensive

to remediate the problem.

2§874-6-1 et seq., N.M.S.A. 1978



The other approach, and the one which the Division recommends, is to adopt
reasonable prevention standards: prevent the discharges which have the potential to cause
contamination in the first place by requiring those discharges to be contained in an
impermeable vessel such as a tank or a lined pit.

It is important for the Commission to understand that this case is not an adjudication
of historical facts. The Division did not submit evidence for the purpose of proving that a
specific incidence of fresh water contamination has occurred. Nor is the Division trying to
establish that a level of contamination will occur.

This case is about adopting rules which will require actions to prevent contamination
of fresh water. The Division is requesting that the Commission adopt rules which will
require operators to take action in the future which will prevent the occurrence of
contamination.

In order to support its application, and for the Commission to adopt the requested
rules, the division must show that there is an duty to protect the water, that there is a risk
of harm and the nature of the risk. Once that has been established, the Commission must
determine that the proposed requirements are reasonably related to the harm sought to be
prevented.

The Oil and Gas Act provision cited above imposes the duty to protect fresh water.
The Division has demonstrated that disposal of even small volumes of fluids into produced
fluids poses a threat to protectable water supplies. Admittedly the sample population was
relatively small compared to the entire population of pit sites within the San Juan Basin.
But the presence of contamination within a significant portion of those sites is enough to
demonstrate that the problem can exist.

Is the proposed regulation reasonably related to the harm sought to be prevented?
Clearly it is! The essence of the proposed rule is to prohibit operators from discharging

fluids into unlined earthen pits. It is not over-broad in its requirement. Industry is given



great latitude to develop effective means to comply with the requirement. The Division has
developed guidelines for the installation of facilities, compliance with which would be
presumed to satisfy the requirement. But the Division guidelines and methods are not
comprehensive. If operators have other methods of compliance which will offer comparable
protection, they are free to propose those methods to the division for approval. Are the
economic burdens on the industry reasonable. The Division believes so. The immediate
cost is the replacement of existing unlined pits. Additional costs of cleaning pits are costs
which will have to be borne by the operator at some point, and the Division proposal allows
those actions to be undertaken under a plan submitted by the operator.

The rest of the rule deals with definitions of the geographic areas subject to the rules,
timetables for implementation for existing pits and procedures for obtaining variances from
the rule.

Three participants have come forward and requested broad exemptions from
applicability of the rules. The Four Corners Gas Association ("Four Corners") has requested
an exemption for discharges from "dry gas wells" outside the current vulnerable area. BCO,
Inc. ("BCO") has requested an exemption for 324 square mile area within which it has
operations. Williams Field Services requested an exemption for pipeline dehydration pits.

The Division opposes these exemptions for the same reasons that it has proposed
these rules in the first place. If the Commission agrees that "an ounce of prevention" is the
preferred approach to protecting fresh water, then granting broad exemptions within the rule
or order is inconsistent with that approach. None of the request are supported by sufficient
information to support the granting of the exemptions.

Four Corners request is based upon the premise than dry gas wells do not produce
sufficient volumes of fluids to cause contamination. Yet the technical evidence presented
by Four Corners show contamination of the soil from produced fluids from such wells. Such

contamination has the potential to reach groundwater over a period of time, if such



groundwater is present. Furthermore, the requested exemption is based upon a definition
of dry gas wells as wells from which liquid hydrocarbons are not extracted. Whether or not
liquids are extracted is a function of marketability of the liquids. Quantities which are too
small to be effectively marketed may be sufficient to cause contamination.

The BCO approach requests an exemption for nine full townships based upon the
premise that there are no alluvial deposits with the entire area. It just so happens that the
nine townships happen to encompass virtually all of BCO’s operations. The request is
supported by flawed geologic analysis. The BCO witness used two surface observation
points to draw a six mile cross-section showing almost a thousand feet of Nacimiento
formation protecting the Ojo Alamo water zone. He then interpreted his flawed cross-
section to argue that there were no alluvial deposits through out the 324 square miles.

Division staff spent one day in the field with the proposed exemption area and found
several alluvial washes which contained water very close to the surface. At least two of the
water wells identified by BCO are perennial water sources.

Williams’ request is premised on the argument that discharges from dehydrators are
primarily clean water extracted from a gas stream. Unfortunately, one of the most serious
contamination cases in the San Juan Basin, which involved a community water supply, was
caused by a dehydrator upset.

It isn’t necessary for the Commission to go into detailed analysis of the technical side
of the presentations. None of the evidence presented by any party is sufficiently
comprehensive to allow a complete evaluation of discharges throughout the Basin.

The Division fully recognizes that it has identified a large area for inclusion under
the proposed rule. It also recognizes that not every pit site is above shallow groundwater.
The Division doesn’t know where all the groundwater in the Basin is located. Nor do the
operators. Southwest Research and Information Center ("SRIC") has recommended that

the entire San Juan Basin be subject to the no pit requirement. The proposed area is based



upon a determination that the arroyos are likely places to find shallow ground water.

The Division also recognizes that not all discharges contain contaminants which can
or will pollute groundwater. There are some operations which result in discharge of "fresh”
water.

Therefore the division has built a procedure for obtaining a variance from the
requirements of the rule. It does place the burden on the operator to demonstrate either
that there is no water to be contaminated or that the discharge does not contain
impermissible levels of contaminants, but that is where the burden should be. The operators
have access to information at specific sites to enable them to support a variance. Under the
variance procedure, the requests of Four Corners, BCO and Williams can be address with
more specific and comprehensive information and review.

The threshold question the Commission must decide is whether or not it is going to
place an emphasis on prevention of a problem. If it so elects, the solution is to adopt the
Division request for an expansion of the vulnerable area and implement the no pit
requirement throughout the area without exemption, but subject to variance in accordance
with the Division’s procedures. If the Commission chooses to incorporate exemptions that
are totally inconsistent with the concept of prevention, then the Commission should deny
the Division’s application. Enforcement of such an order would place an impractical burden
on the Division, for it would have to make the same types of investigations as if there were
no rule at all.

Assuming the Commission approves the Division’s application, the next question is
the adoption of the implementation provisions. First is the timetable for implementation.
The Division has proposed what it believes to be a reasonable timetable for implementation
of replacement of existing pits within the vulnerable area. Industry would like to see much
almost double the time schedule recommended by the Division, while SRIC, representing

environmental interests would prefer substantially reduced time-frames. The Division’s



proposed one, two and three year requirements with additional two years for each phase
under the variance procedure gives the industry a reasonable time to eliminate discharges
without creating a significant additional environmental risk.

The other significant provision is the procedure and requirements for a variance.
SRIC has proposed language which would make it virtually impossible to obtain a variance.
The division’s proposed language recognizes that the purpose of the order is to afford
reasonable protection to fresh water, public health and the environment. The Division has
modified the language of the variance provision to require notice to be given to owners and
occupants of lands within one-half mile of the site by deliver with some sort of return
receipt, which could include personal service, certified mail or express services with return
receipt. The requirement also includes notice by publication in a newspaper of statewide
circulation and in the county in which the property is located. This is consistent with notice
required in other similar types of applications.

The Division requests that the Commission adopt the rules for the expanded
vulnerable as proposed herein, without exemptions and with the recommended time
schedules. By doing so the Commission will fulfill its duty to afford reasonable protection
to fresh water, public health and the environment without imposing an unreasonable burden

on the industry.

Respectfully Submitted,

- = 7
il il

Robert G. Stovall

General Counsel

New Mexico Oil Conservation Division
P.O. Box 2088

Santa Fe, NM 87504

(505)827-5805



(I)

OIL CONSERVATION DIVISION
PROPOSED
VULNERABLE AREA ORDER
(June 26, 1992)

Within the counties of San Juan, Rio Arriba, Sandoval and
McKinley, State of New Mexico, there is hereby designated a
WYVULNERABLE AREAY defined as follows:

(a)

(b)

(c)

(d)

That area within the valleys of the San Juan, Animas, La
Plata, Chama and Navajo Rivers which is bounded by the
topographic line on either side of the river that is 100
vertical feet above the river channel measured
perpendicular to the river channel;

Those areas that lie between the above-named rivers and
the following ditches:

Highland Park Ditch Greenhorn Ditch
Hillside Thomas Ditch Lower Animas Ditch
Cunningham Ditch Farmers Mutual Ditch
Farmers Ditch Citizens Ditch
Halford Independent Ditch Hammond Ditch;

That area which is within the drainage bottoms of all
major perennial and ephemeral surface water drainages
bounded by the topographic line on either side of the
drainage that is 50 vertical feet above the drainage
channel measured perpendicularly to the drainage channel;

The following areas, which shall be known as Wellhead
Protection Areas:

(1) Those areas that lie within 1,000 horizontal feet
of a public water supply and;

(2) Those areas that lie within 200 feet of all other
fresh water wells and springs.

(3) Wellhead Protection Area shall not include areas
around water wells which are drilled after the
effective date of this order if such water wells
are located within the distances specified in
Subsection (I)(d) (1) & (2) to an existing source of
0il or natural gas waste.



(e) Those lands which constitute the Vulnerable Area as
defined in paragraphs (I) (a), (b) &(c) which are within
the extent of known o0il and gas production are delineated
on United States Geological Survey Quadrangle Maps which
are maintained in the Santa Fe Division Office.

(II) To protect fresh waters, Special Rules and Regulations
governing the disposal of o0il and gas wastes in the Vulnerable
Area of San Juan, McKinley, Rio Arriba and Sandoval Counties
are hereby promulgated as follows:



RULE

SPECIAL RULES AND REGULATIONS FOR THE DISPOSAL OF

OIL AND NATURAL GAS WASTES IN THE VULNERABLE AREA IN

1.

SAN JUAN, MCKINLEY, RIO ARRIBA AND
SANDOVAL COUNTIES, NEW MEXICO

APPLICABILITY

RULE

These rules shall apply to the disposal of all oil and natural
gas waste within the Vulnerable Area whether such wastes are
disposed of within or without said areas.

DEFINITIONS

(a)

(b)

(c)

(a)

(e)

Aquifer: An aquifer is a saturated permeable geologic
unit (a geological formation, group of formations, or
part of a formation) that can transmit significant
quantities of water under ordinary hydraulic gradients.

For purposes of this definition, the word significant
means that the water from the aquifer is used for or may
presumed to be usable for municipal, industrial,
domestic, agricultural, or stock watering purposes.

Fresh Water to be protected includes the water in lakes
and playas, the surface waters of all streams regardless
of the quality of the water within any given reach, and
all underground waters containing 10,000 milligrams per
liter (mg/l) or less of total dissolved solids. The
water 1in lakes and playas shall be protected from
contamination even though it may contain more than 10,000
mg/1l of TDS unless it can be shown that hydrologically
connected fresh water will not be adversely affected.

Public Water Supply shall mean all fresh water wells
which supply 25 people or more at least 60 days out of
the vyear.

0il and Natural Gas Wastes shall mean those wastes
produced in conjunction with the production, refining
processing and transportation of crude oil and/or natural
gas and commonly collected at field storage, processing
or disposal facilities, and waste collected at gas
processing plants, refineries and other processing or
transportation facilities.

Field Storage, Processing or Disposal Facilities include
but are not limited to: separators, dehydrators, blowdown
pits, workover pits, burn pits, lease tanks, commingled
tank batteries, LACT units, community or lease salt water
disposal systems, gathering and transmission line drip
pits.



(£)

RULE 3.

Pit: That below grade or surface excavation which
receives any type of o0il and gas waste as described
above.

PROHTIBTITIONS

(a)

(b)

Disposal of o0il and natural gas wastes produced within
the Vulnerable Area into unlined pits or onto the ground
surface is prohibited.

Current discharges of o0il and natural gas wastes to
unlined pits within the Vulnerable Area will be
eliminated pursuant to the following schedule:

(1) All discharges of o0il and natural gas wastes to
unlined pits 1located in the areas defined in
Subsections (I)(a), (I)(b) and (I)(4d) (1) will be
eliminated within one (1) year of the effective
date of this order.

(2) All discharges of o0il and natural gas wastes to
unlined pits 1located 1in the areas defined 1in
Subsection (I)(d)(2) and discharges which are
within the following major tributaries of the
respective river systems will be eliminated within
two (2) years of the effective date of this order:

(1)

San Juan River

Armenta Canyon
Benito Canyon
Bloomfield Canyon
West Fork

Bloomfield Canyon

Caballo Canyon
Cabresto Canyon
Canon Bancos
Canon Largo
Carracas Canyon

Chaco River/Chaco Wash

Chavez Canyon
Collidge Canyon
Cottonwood Canyon
Creighton Canyon
Dain Arroyo

Eagle Nest Wash
Eul Canyon
Farmington Glade
Frances Creek
Gallegos Canyon
Gobernador Canyon
Green Canyon

Hare Canyon

Laguna Seca Draw
Locke Arroyo
Malpais Arroyo

Mansfield Canyon
Manzanares Canyon
Many Devils Wash
Munzo Canyon

Negro Andy Canyon
Ojo Amarillo Canyon
Potter Canyon

Pump Canyon
Rattlesnake Wash
Red Wash

Ruins Canyon

Salt Creek Wash
Shiprock Wash
Shumway Arroyo
Slane Canyon

Little Slane Canyon
Stevens Arroyo
Stewart Canyon
Sullivan Canyon
Tom Gale Canyon



(c)

(d)

(3)

Head Canyon Vaca Canyon

Horn Canyon Valdez Canyon
Kutz Canyon Waughan Arroyo
La Fragua Canyon Wright Canyon

La Jara Canyon

(ii) Animas River

Arch Rock Canyon Hood Arroyo
Barton Arroyo Johnson Arroyo
Blancett Arroyo Jones Arroyo
Bohanan Canyon Kiffen Canyon
Calloway Canyon Knowlton Canyon
Cook Arroyo Kochis Arroyo
Cox Canyon Miller Canyon
Ditch Canyon Rabbit Arroyo
Estes Arroyo Tucker Canyon
Flora Vista Arroyo Williams Arroyo
Hampton Arroyo Wyper Arroyo

Hart Canyon

(iii) La Plata River
Barker Arroyo Murphy Arroyo
Conner Arroyo Pickering Arroyo
Cottonwood Arroyo Thompson Arroyo
Coyne Arroyo Two Cross Arroyo

McDermott Arroyo

All discharges of o0il and natural gas wastes to
unlined pits 1in any remaining surface water
tributaries within the Vulnerable Area will be
eliminated within three (3) years from the
effective date of this order.

After the effective date of this order, no o0il and
natural gas wastes shall be removed from the Vulnerable
Area for surface disposal except upon authorization of
the Aztec District Manager to transport oil and natural
gas wastes to such facilities as may be approved by the
Division Director for acceptance of such wastes.

No o0il and natural gas wastes may be disposed of or
stored in below grade tanks or lined pits except after
application to and approval by the Division.



4. SURFACE DISPOSAL FACILITIES TO BE APPROVED

(a) Disposal of oil and natural gas wastes to a centralized
surface facility outside the Vulnerable Area may be
approved by the Division pursuant to OCC Order R-7940A.

(b) Upon application to the Division, the Director of the
Division is hereby authorized to approve administratively
the use of lined pits and below grade tanks within the
Vulnerable Area for disposal or storage of o0il and
natural gas wastes upon a proper showing that the tank or
lined pit will be constructed and operated in such a
manner as to safely contain the wastes to be placed
therein and to detect leakage therefrom.

(c) Any existing lined pits or below-grade tanks installed
prior to the effective date of this order shall be
registered with the OCD within one (1) year after the
effective date of this order. Any replacement of such
lined pits or tanks shall be subject to the provisions

Within one (1) year of the effective date of this order, the
owner /operator of any unlined pit outside the Vulnerable Area
which receives greater than an average of five (5) barrels per
day of oil and natural gas wastes must register such pit(s)

All unlined pits in existence as of the effective date of this
order which have received o0il and natural gas wastes and for
which discharges are to be eliminated shall be closed in a
manner approved by the 0il Conservation Division.
Applications or plans to close existing unlined pits in the
Vulnerable Area shall be submitted to the Division for
approval at any time, but no later than 60 days from the final
date for elimination of the discharge pursuant to Rule 3 (b).

RULE
set forth in Rule 4 (b).
RULE 5. PIT REGISTRATION
with the Division.
RULE 6. PIT CLOSURE
RULE 7. VARIANCES

(a) The Director of the OCD may administratively approve a
variance to Rule 3 (a) upon a finding that a complete and
proper application has been filed and that no significant
objections have been filed within 30 days following
public notice. All applicants for a variance from Rule
3 (a) must demonstrate to the Division that:

(1) The discharge quality does not exceed the New



(b)

(c)

(2)

(3)

Mexico Water Quality Control Commission (WQCC)
Ground Water Standards, or;

fresh water at the discharge location will not be
affected by the discharge at any future point of
foreseeable beneficial use, and;

the discharge is not 1located within a Wellhead
Protection area defined in Subsection (I) (d), and;

For good cause shown, the Director of the OCD may
administratively allow an extension of time for a period
not to exceed two (2) years from that specified in Rule
3 (b) for elimination of discharges of o0il and natural
gas wastes to unlined pits upon a finding that a complete
and proper application has been filed and that no
significant objections have been filed within 30 days
following public notice.

All applicants for variances shall:

(1)

(2)

(3)

Give written notice of the application to the
owners of surface lands and occupants thereof which
are within one-half (1/2) mile of any site for
which a variance is sought. Such notice shall be
by personal service or postal or other delivery by
which receipt is acknowledged in writing.

Provide public notice, in a form approved by the
Division, by advertisement in a newspaper of
general circulation published of the state and in
the county in which the variance is sought, and;

Provide proof of compliance with these notice
provisions to the Division.
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The Navajo Nation Environmental Protection Administration
Window Rock, Arizona
Hearing Statement

The proposed amendment to Order R-7940 will affect approximately 18
tributaries located within the jurisdiction of the Navajo Nation.
There are crude oil and natural gas operators who have unlined pits
located within the proposed "Vulnerable Area" on Navajo Nation
lands. The actual number of unlined pits on Navajo Nation lands is
unknown at this time, but is estimated to number in the hundreds,
if nct thousands.

The Navajo Nation fully supports the amended Vulnerable Area Order
proposed by the 0il Conservation Division. The discharge of oil
and gas waste to unlined pits in vulnerable areas on Navajo lands
is unacceptable. The Navajo Nation Environmental Protection
Administration has recommended to the Navajo Nation Department of
Justice that a similar rule be adopted and enforced by the Navajo
Nation.

The Navajo Nation recommends that certain portions of the proposed
Order be modified and strengthened as follows:

1. Under Part (I) (d) (2) of the Order, replace 200 feet with
1000 feet. This was the required distance from fresh water
wells and springs in the original amended Order proposed by
the 0il Conservation Division. Based on the original



recommendation of OCD and testimony given in the hearing by
Southwest Research and Information Center witness, Michael G.
Wallace, who conducted computer model studies of the
Vulnerable Area, 1000 feet is a reasonable distance in which
protection should be afforded to fresh water wells and
springs. We believe that the burden of demonstrating
otherwise should be on the operator and should be site-
specific.

2. Operators that have closed unlined pits in the proposed
Vulnerable Area since the amended Order was proposed in
January, 1992, should be required to submit the results of
investigations, studies, and closures to the Division for
review and approval, subject to additional monitoring or
corrective actions as the Division may deem necessary to
protect fresh water supplies, public health and the
environment. This requirement is needed to ensure that pits
that were closed prior to the effective date of a revised
Order R-7940 were closed consistent with the Division closure
guidelines.

Respectfully submitted,

SN Pleshn

Sadie Hoskie,

Executive Assistant to the
President and Director,
Navajo Nation Environmental
Protection Administration
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RIECEIVEED

STATE OF NEW MEXICO JUN1 91992
OIL CONSERVATION COMMISSION
OlL CONSERVATION DIv.
SANTA FE
IN THE MATTER OF THE APPLICATION
BY THE OIL CONSERVATION DIVISION
FOR EXPANSION OF THE SAN JUAN BASIN
"VULNERABLE AREA"™, WHICH WAS
ESTABLISHED BY OCC ORDER R-7940
IN 1985; San Juan, Animas, and
La Plata Rivers in San Juan,
Rio Arriba, McKinley and Sandoval
Counties, New Mexico. CASE NO. 10436

CLOSING STATEMENT

On January 16, 1992, this Commission convened for the
purpose of hearing the application of the 0il Conservation
Division to amend the "Vulnerable Area" as promulgated by
Order No. R-7940 in 1985. At that time the direct case of
the 0il Conservation Division was presented. The principal
piece of evidence that was introduced by the Division’s
chief witness in this proceeding, Mr. William C. Olson, was
a study entitled "Volatile Organic Contamination of Ground
Water Around Unlined Produced Water Pits". The study
concluded that BTEX contaminants in the vicinity of thirteen
0il and gas wells are concentrated in the San Juan River
alluvial basin. All of these wells were located within, or
very close to, the existing Vulnerable Area as defined in
Order R-7940. In addition, these sites were selected by the
Division for study because they fall within the exempt

category comprised of wells having discharges of less than 5



barrels per day in accordance with Order R-7940. As we
understand Mr. Olson’s testimony regarding the thirteen
sites that were reviewed, nine had ground water
contamination by dissolved aromatic volatile organics.
Seven of those nine sites had ground water contamination in
excess of New Mexico water quality standards for benzine.

But to understand and relate to the issues presented,
it is not neceésary to consider the scientific data in
detail. In this regard, I would like to emphasize to the
Commission that there is agreement among the parties that
there 1is need for ground water protection within the
existing Vulnerable Area. Moreover, possibly there is a need
for such protection within areas of the proposed expanded
Vulnerable Area 1in close proximity to the existing
Vulnerable Area. However, while it may be justified to
say that ground water contamination is occurring within the
area studied by Mr. Olson, it does not follow that this
analysis is similarly applicable to the entire expanse of
all of the San Juan Basin, including the Lybrook area. It
would be especially inappropriate to draw such a conclusion
without the benefit of any study of that area having been
conducted.

The Lybrook area, where BCO operates its oil and gas
properties, was studied by BCO specifically to address the
issues before the Commission at this hearing. Its study

unequivocally concluded, after thorough analysis, that the
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geologic and hydrogeologic conditions of the area studied by
Mr. Olson were completely different from the area where BCO
operates its o0il and gas properties. Even the evidence
presented by the Southwest Research Information Center in
support of the Division did not include one piece of data
from the Lybrook area. An attempt at using statistical
analysis for expansion of the existing Vulnerable Area to
include all of the San Juan Basin was effectively refuted by
Commissioner Weiss’ questions of SRIC’s hydrological expert.
In short, the sampling and selection of the thirteen wells
in Mr. Olson’s study was not random and did not justify an
extension of the Vulnerable Area to include the Lybrook
area.

Mr. Shuie, one of SRIC’s experts, attempted to compare
the type of BCO’s discharges, which average approximately a
half barrel per day, from 24 sites within the proposed
expanded Vulnerable Area with the type of discharges that
have occurred in the Lee Acres site is absurd, unconvincing
and irrational. . On cross examination, even Mr. Shuie had to
admit that this was comparing apples and oranges.

This also pertains to the modeling performed by Mr.
Wallace, SRIC’s hydrologist. Mr. Wallace’s statement that
he took what he "thought" was appropriate, borders on
irresponsibility. He conceded that he never studied the
Lybrook area and further admitted that, if he had been given

the parameters of the Lybrook area as his model, the results
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would most likely have been be entirely different. Indeed,
they are unquestionably different and distinct.

The positive aspects of the Lybrook area are based on
the original considerations and guidelines upon which BCO
conducted its study. These considerations and guidelines
were:

(1) The fact that BCO, by its operations in the
Lybrook area, has not contaminated any ground water,
irrespective of whether those operations were within the
proposed Vulnerable Area.

(2) The inquiry regarding whether continued and future
BCO operations would have a 1likelihood of <causing
contamination to fresh water sources.

The study determined emphatically that BCO’s operations
have not, and will not, have any 1likelihood whatsoever of
causing contamination to fresh water sources. The ultimate
conclusion reached by BCO’s hydrology experts was that the
proposed regulation was not necessary in the Lybrook area.
The conclusion was not even refuted by Mr. Olson’s trip to
the Lybrook area three days before the May 21 portion of
this hearing. In fact, Mr. Olson’s trip confirmed that the
fresh water he tested had a better quality than Santa Fe
water. The ultimate conclusion still stands:

No present contamination and absolutely no possibility

of future contamination exists.
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BCO’s production facilities in the Lybrook area are
located in an area bearing little hydrogeologic resemblance
to the study areas forming the basis for the proposed rule.
The studies conducted by the Division were performed in
saturated alluvial valleys having significant susceptibility
to surface contamination. Again, no one questions the need
for the rule in the existing Vulnerable Area nor that the
exemption of 5 barrels per day should be eliminated.
However, there is no basis for the rule in the Lybrook area.
The proposed expanded Vulnerable Area in the Lybrook area is
located on dense shale outcrops of the Upper Nacimiento
Formation which 1is characterized by very low permeability
and erratic, nonpottable ground water depths averaging an
excess of 200 feet.

The Ojo Alamo Formation, which contains the best
aquifer in the Lybrook area, 1is protected by geologic
separation from BCO discharges. Surface springs are
topographically higher than BCO’s discharges.

At the May 21 hearing Mr. Kilmer, our hydrologic
expert, emphatically demonstrated that any BCO BTEX
discharges by the time they reach 20 feet, meet water
quality standards, and certainly, by the time they reach 30
feet, would not contain any trace of contaminants. Further,
these discharges are not flowing into any type of shallow

water aquifers at that depth.
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Unfortunately, despite the complete 1lack of factual
basis for expansion of the vulnerable area, the burden has
been placed on BCO and the other parties resisting the
application to persuade the Commission of its position. 1In
this connection, we are submitting to the Commission our
Memorandum of Law to support our position that it would be
arbitrary, capricious and illegal for the Commission to
promulgate a rule or regulation that was lacking in a
factual basis. The Division, in this case, has only proved
that, within the existing vulnerable area, the rule, as
proposed by the Division, should be promulgated. The
Division, under no circumstances, has met its burden of
proof or even remotely came close to showing, on the basis
of substantial evidence, that the rule was necessary within
the Lybrook area.

The Commission should act consistently with the factual
basis and rationale for creating a Vulnerable Area and
refrain from placing additional economic burdens on
producers such as BCO. The Lybrook area, and other areas
with distinct geologic and hydrogeologic features which do
not threaten water quality standards properly should be

exempted from the proposed expansion of the Vulnerable Area.
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Respectfully submitted,

PADILLA & SNYDER

M/R[EE

Ernést L. Padilla

Post Office Box 2523

Santa Fe, New Mexico 87504
(505) 988-7577
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STATE OF NEW MEXICO

OIL CONSERVATION COMMISSION JUN 1 2 1997
IN THE MATTER OF THE APPLICATION OIL CONSERVATION Div
BY THE OIL CONSERVATION DIVISION SANTA FE

FOR EXPANSION OF THE SAN JUAN BASIN
"VULNERABLE AREA", WHICH WAS
ESTABLISHED BY OCC ORDER R-7940
IN 1985; San Juan, Animas, and
La Plata Rivers in San Juan,
Rio Arriba, McKinley and Sandoval
Counties, New Mexico. CASE NO. 10436
Order No. R-
MEMORANDUM OF IAW

On January 31, 1992, the 0il Conservation Division
(OCD) proposed expanding the vulnerable area established in
1985 by Order R-7940. The proposed expansion of the
vulnerable area would eliminate surface disposal of o0il and
natural gas wastes into unlined pits which are located in
the San Juan Basin. Studies of the geologic formations of
the current vulnerable area and the area near Lybrook, where
BCO’s operations are located, demonstrate conclusively that
they are completély dissimilar. The current vulnerable area
is located within 100 vertical feet of the San Juan, Animas
and La Plata river channels and within other known shallow
ground water areas. In contrast, BCO’s operations near
Lybrook, are located on dense shale outcrops, characterized
by very low permeability. The Ojo Alamo Sandstone is the
only potable aquifer in the Lybrook area with its community

well located at a depth of 1300 feet. Moreover, springs

near Lybrook would not be affected by discharges as they are



topographically higher than the extended vulnerable areas.
There has been no indication of contamination of ground
water in the Lybfook area, despite more than 30 years of oil
and gas production.

No factual basis exists for the O0CD’s proposed
rulemaking that would expand the existing vulnerable area to
include geoclogic formations that are completely dissimilar
to the existing vulnerable area. The existing vulnerable
area was created to protect fresh water resources in an area
where high permeability of the Ggeologic formations
threatened organic contamination of the ground water. Since
the Lybrook area has distinct geologic formations that are
not highly permeable and contamination of ground water is
not threatened, there is no factual basis for a rule that
would extend the vulnerable area to include Lybrook.

A plethora of caselaw exists that supports the
requirement that rulemaking proceedings must be based on
relevant factors and be supported by a factual basis. In
addition to the absolute requirement of a factual basis, a
formal rule-making procedure must comport with a substantial
evidence standard and will be set aside if it is arbitrary,
capricious or an abuse of discretion. American Tunaboat
Ass’n. v. Baldridge, 738 F.2d 1013 (9th Cir. 1984).

In Connor v. Andrus, 453 F. Supp. 1037 (W.D. Texas
1978) a declaratory judgment suit was brought to have

certain hunting regulations of the United States Fish and
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Wildlife Service of the Department of the Interior declared
invalid and to enjoin the enforcement of the regulations.
The district cdurt held that regqulations promulgated in
order to further the Endangered Species Act, which
prohibited all duck hunting in designated portions of Texas,
New Mexico and Arizona, were not based on all the relevant
factors which the Fish and Wildlife Service should have
considered and, therefore, could not be sustained. The
court explained:

Clearly the record and the evidence
in this case demonstrate that the
Mexican duck 1is threatened by the
destruction of its natural habitat.
Additionally, it shows that the other
danger is hybridization with the
mallard. However, the record is filled
to abundance with data to show that
hunting presents no threats to the
Mexican duck. The defendants’ reliance
upon a general finding of a
congressional inquiry is not well
founded when compared to the specifics
of the record presented here.

Even the caveat in Defenders of
Wildlife v. Andrus that the Secretary
has a duty under the Act to increase the
population of endangered species does
not Jjustify the hunting ban in this
case. 428 F.Supp. at 170. The record
does not support a finding that banning
hunting of all ducks will increase or
even tend to increase the Mexican duck
population. Evidence adduced at the
hearing on the preliminary injunction in
fact indicates that the hunting ban
could have an adverse affect on the

Mexican duck population through
destruction of critical habitat of the
duck.
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This Court will not lightly
consider its duty under the
Administrative Procedure Act to weigh
the validity of administrative rules.
It recognizes that the Fish and Wildlife
Service has expertise in this area but
in reviewing the regulations, judicial
deference to expertise is not boundless
and expertise is not sufficient in
itself to sustain a decision. United
States v. United States, 417 F.Supp. 851
(D.D.C. - 1976) affirmed, 430 U.S. 961,
97 S.Ct. 1638, 52 L.EAd.24 352 (1977).
This Court finds that the rules herein
challenged were not based on all the
relevant factors which the Fish and
Wildlife Service should have considered
and this is a clear error of judgment.
Citizens to Preserve Overton Park V.
Volpe, 401 U.S. 402, 91 S.Ct. 814, 28
L.Ed.2d 136 (1971). The Court can find
no rational basis for the decision of
the agency and cannot sustain it. Sabin
v. Butz, F.2d 1061, 1067 (l0th Cir.-
1975) .

Id. at 1041-1042

Similarly, in American Tunaboat Ass’n v. Baldridge, 738

F.2d 1013 (9th Cir. 1984), an appeal was taken from an order
of the United States District Court for the Southern
District of cCalifornia holding that the National Oceanic
Atmospheric Administration’s (NOAA) decisions regarding
regulation of porpoises were unsupported by substantial
evidence. The Court of Appeals affirmed the District Court
holding that the decisions of the NOAA were unsupported by
substantial evidence. The court reasoned that:
In light of the comprehensive and
reliable nature of the data collected by
the federal observers, it was arbitrary
for the agency to have simply

disregarded it. Without offering any
reason, the agency refused to consider
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the post-1977 data, data collected on
over 300 expeditions and data which
revealed that the relevant range of the
porpoise was broader than originally
imagined. Even though the net effect of
this data on the overall population
estimates would not have been dramatic,
due to the 1low density of the
populations in the western ranges, we
conclude that the agency acted
arbitrarily in refusing to consider this
information in its decision-making
process.

We have reviewed the "whole record"
in this matter and conclude that the
agency acted arbitrarily in failing to
utilize the best scientific evidence
available in arriving at population and
range estimates and also arrived at a
conclusion not supported by substantial
evidence in determining school
density...
Id. at 1017
The Second Circuit in National Nutritional Foods Ass’n
v. Mathews, 557 F.2d 325 (2nd Cir. 1977), held that the Food
and Drug Administration’s classification of high dosage
vitamins as "drugs" was arbitrary and capricious and not in
accordance with law. The court explained that there must be
a factual basis for such a classification and that
irrational reliance upon definitions or <classifications
would not suffice.

In Arkla Exploration Co. v. Texas 0il & Gas Corp., 734

F.2d 347 (8th Cir. 1984), cert. den. 469 U.S. 1158, 105 S.
ct. 905, 83 L.Ed.2d 920 (1985), the Eighth Circuit Court of
Appeals considered a case arising from a decision by the

Secretary of the Interior pursuant to the Mineral Lands
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Leasing Act (MLA), 30 U.S.C. Sections 181-287. The
Secretary was required to determine that lands were not
located within a "known geologic structure of a producing
0il or gas field" (KGS) prior to government lands being
leased for o0il or gas exploration without competitive
bidding. The Secretary applied an arbitrary mileage rule
without even conéidering geologic information or competitive
interests in determining that certain lands were not within
"known geologic structures of producing oil or gas fields."
The court explained its reasoning in determining the
Secretary’s action was unlawful:

But the Department, in making the KGS
determination, did not consider
pertinent geologic information that
readily was available for it or actual
competitive interest that had been shown
in the Fort Chafee area. Instead, the
Department made its determination under
an arbitrary one-mile step-out rule.
These actions ignore Congressional
intent 1in enacting the MLA and are
inconsistent with the statute.
Therefore, because the Department
applied an arbitrary mileage rule
without even considering geologic
information or competitive interest, we
hold that the KGS determination is
unlawful...

In short, the Department did not do its
homework before it classified the Fort
Chafee lands as non-KGS under an
arbitrary mileage rule and granted these
leases. These actions were taken
without consideration of such relevant
factors, see citizens to Preserve
Overton Park v. Volpe, supra, 401 U.S.
at 416, 91 S. Ct. at 823, as available
geologic data and actual competitive
interest. Based on our review of the
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administrative record as amplified and

explained by the proceedings in the

district court, we hold that these

Secretarial actions were unlawful.
Id. at 357, 361l

In Humana of Aurora v. Heckler, 753 F.2d 1579 (10th

Cir. 1985), a hospital brought an action against the
Secretary of Health and Human Services regarding a new rule
governing reimbursement for the hospital’s malpractice
insurance costs. The Court of Appeals held that the
evidence that was before the Secretary did not support a new
rule governing reimbursement to the hospital for malpractice
insurance costs. The court explained that:

A rational connection must be found

between the facts before the agency and
the rule-making choice made. Id. 103 S.

Ct. at 2866-67. See also Burlington
Truck Lines v. United States, 371 U.S.

156, 168, 83 S. Ct. 239, 245, 9 L.Ed.2d

207.

In the case before us we must conclude

that the evidence that was before the

agency is contrary to the administrative

action ultimately taken. The

fundamental nexis between evidence and

agency action is absent...
Id. at 1582
See also Menorah Medical Center v. Heckler, 768 F.2d 292
(8th Cir. 1985) (Malpractice rule which reimbursed premiums
by medicare health providers arbitrary and capricious in
violation of Administrative Procedure Act as it failed to
contain an adequate basis - and - purpose statement)

In the present case, there is no factual basis for

extending the vulnerable area into an area where the
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geologic and hydrogeologic conditions are dissimilar to the
existing wvulnerable area and potential problems of water
contamination is non-existent. To create such a regulation
through the rulemaking procedure would be arbitrary,
capricious and taken without consideration of the relevant
factors. There 1is no rational basis for including the
Lybrook area with its distinct geological formation of low
permeability within the vulnerable area that was created to
protect water resources in a permeable geologic formation.

It would, therefore, be arbitrary and capricious for
the 0il Conservation Commission to extend the vulnerable
area in its rulemaking procedure.

Respectfully submitted,

PADILLA & SNYDER

vt e

Ernést 1. Padilla

Post Office Box 2523

Santa Fe, New Mexico 87504
(505) 988-7577
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STATE OF NEW MEXICO JUNT %1892

.OIL CONSERVATION COMMISSION et s
OIL CONSERVAYION v
SANTA FE

IN THE MATTER OF THE APPLICATION

BY THE OIL CONSERVATION DIVISION

FOR EXPANSION OF THE SAN JUAN BASIN

"VULNERABLE AREA", WHICH WAS

ESTABLISHED BY OCC ORDER R-7940

IN 1985; San Juan, Animas, and

ILa Plata Rivers in San Juan,

Rio Arriba, McKinley and Sandoval

Counties, New Mexico. CASE NO. 10436
Order No. R-

BCO’S PROPOSED ORDER OF THE COMMISSION

BY THE COMMISSION:

This cause came on for hearing at 9:00 o’clock a.m. on
January 16, April 9, 10, and May 21, 1992, at Santa Fe, New
Mexico, before the 0il Conservation Commission of New
Mexico, hereinafter referred to as the "Commission."

NOW, on this __ day of June, 1992, the Commission, a
quorum being present, having considered the testimony
presented and the exhibits received at said hearings, and
being fully advised in the premises,

FINDS THAT:

(1) Due public notice having been given as required by
law, the Commission has jurisdiction of this cause and the
subject matter thereof.

(2) Section 70-2-12 B(15) authorizes the 0oil
Conservation Division and Commission "to regulate the

disposition of water produced or used in connection with the




drilling for or producing of o0il or gas, or both, and to
direct surface or subsurface disposal of such water in a
manner that will afford reasonable protection against
contamination of fresh water supplies designated by the
state engineer;".

(3) The State Engineer has designated all surface
waters of the State and all ground waters containing 10,000
milligrams per liter (mg/l) of total dissolved solids (TDS),
or less, for which there is a reasonably foreseeable future
use as fresh water.

(4) Section 70-2-2 states that "[T]he production for
handling of crude petroleum oil or natural gas of any type
or in any form, or the handling of products thereof, in such
manner or under such conditions or in such amounts as to
constitute or result in waste, is each hereby prohibited."

(5) Section 70-2-3 (A) defines "underground waste, as
including "a manner to reduce or tend to reduce total
quantity of crude petroleum o0il or natural gas ultimately
recovered from any pool, ..."

(6) Section 70-2-6 (A7) gives the Commission
"jurisdiction and authority over all matters relating to the
conservation of o0il and gas ...."

(7) By its Order No. R-7940, the Commission adopted
special rules to control the disposition of water fluids

produced in connection with the production of o0il and
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natural gas in an area of the San Juan Basin found to be the
most vulnerable to contamination from such disposition.

(8) By its Order No. R-~7940-A, the Commission amended
Order No. R-7940 by promulgation of special rules to require
approval of all commercial disposal or collection facilities
and to require commercial disposal operators to keep and
make available records on the volume, source, dates, type of
0il fluids and solid waste received, and hauling companies
used in the commercial facilities.

(9) Finding No. 19 of Order No. R-7940-A states that:

"[Tlhe hydrogeology of the area outside the Vulnerable
Area 1is sufficiently diverse to require site specific
reviews for approval of such centralized collection or
disposal facilities."

(10) In the subject case, the 0il Conservation Division
(Division) seeks to expand the existing San Juan Basin
"Vulnerable Area", which was established by OCC Order No. R-
7940 in 1985. The expansion area includes all lands defined
by a contour line which is fifty (50) vertical feet above
and on both sides of the centerline of drainages into the
San Juan, Animas and La Plata Rivers in San Juan, Rio
Arriba, McKinley and Sandoval Counties, New Mexico. The
application also requests, among other things, amendments to
Order R-7940 and Order No. R-7940-A to prohibit all

discharges to all unlined pits.
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(11) Various parties appeared at the hearing and

presented evidence concerning their respective interest in

the application.

(12) Order R- 7940 made the following findings:

(28)

(29)

(30)

(31)

(32)

The movement of produced water to the
subsurface can result in such waters and the
contaminants entering the fresh water
supplies in the vulnerable area.

The entry of such contaminated water into the
fresh waters could contaminate such waters
and cause them to become unfit for use at
points of current or foreseeable future use.
The potential for contamination of fresh
water supplies 1is reduced by a variety of
attenuation mechanisms and other factors
which work to slow, halt, or reduce the
concentration of contaminates, including
mixing, volatilization, sorption, and
microbiological degradation.

A zone of unsaturated or partially saturated
material above the water table (vadose zone)
is necessary in order for said attenuation
mechanisms to work effectively.

The evidence in this case indicated that a
minimum vadose zone of 10 feet is necessary

to protect ground water supplies under its
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receiving even small volumes of produced
water.

(13) The Division, the Applicant, presented evidence of
a study that was limited to 13 produced water disposal
sites, all of which were geographically concentrated in a
highly saturated alluvial basin within the existing
Vulnerable Area, or within close proximity thereto. The
sampling of the 13 produced water disposal sites in the
Division’s study indicated that of the 13 sites that were
reviewed, 9 had ground water contamination by dissolved
aromatic 'volatiie organics. Seven of those 9 sites had
ground water contamination in excess of New Mexico water
quality standards for benzene.

(14) The proposed expansion of the Vulnerable Area
defined by a contour line which is fifty (50) vertical feet
above and on both sides of the centerline of drainages into
the San Juan, Animas, and La Plata Rivers in San Juan, Rio
Arriba, McKinley and Sandoval Counties is not based on known
water contamination from oil and gas operations.

(15) The Division did not, in its evidence, incorporate
or map sources of fresh water as established by the State
Engineer, nor did it map any sources of fresh water that may
exist outside of the channels of the San Juan, Animas, and
La Plata Rivers.

(16) The Division did not study what effect, if any,

its application would have on the economic life of oil and
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gas wells in the San Juan Basin, nor did it address the
economic impact of compliance with its proposed regulations.

(17) The Division’s study did not include any effect
that the application could have on future o0il and gas
development in the San Juan Basin.

(18) The Division’s study did not consider whether
economic or reservoir waste would occur as a result of its
application.

(19) Aside from its 13-site study of a concentrated
area of San Juan County, the Division made no other site
specific investigation, study, or determination to establish
that similar or representative geologic and hydrogeologic
conditions existed throughout the entire San Juan Basin of
New Mexico.

(20) Depth to ground water at the 13 sites varies from
10 to 15 feet at six of the sites, 5 to 10 feet at two of
the sites, and the remaining sites had ground water at
depths ranging from 15 to 32 feet.

(21) The Division presented no evidence contrary to the
Commission’s Finding No. 19 in Order R-7940-A requiring site
specific reviews because of diverse hydrogeology outside of
the Vulnerable Area.

(22) The Division did not present substantial evidence
that established that the proposed expansion of the
Vulnerable Area beyond its current boundaries is warranted,

except to the extent that its study included actual data
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from two wells outside the Vulnerable Area that were
included in its 13-well study.

(23) The Southwest Research Information Center (SRIC),
appeared in support of the application of the Division.

(24) The evidence presented by SRIC in support of the
application of the Division, did not include any data of a
site specific nature that would expand the geologic and
hydrogeologic conditions as found in the 13 sites as studied
by the Division to other areas of the San Juan Basin.

(25) SRIC presented evidence on computer modeling
simulation that did not incorporate any dgeologic or
hydrogeologic parameters from areas outside of the
Vulnerable Area, which as conceded by its expert witness,
could have materially altered the results derived from
computer modeling.

(26) The selection of the 13 sites by the Division was
not performed on a random basis.

(27) BCO, Inc., of Santa Fe, New Mexico, which operates
wells in the Lybrook Area of the San Juan Basin, appeared at
the hearings of this application to seek exemption for an
area to include Townships 22, 23 and 24 North, Ranges 6, 7
and 8 West (the Lybrook Area).

(28) The general conclusion of the evidence presented
by BCO as a result of its study of the area indicated that
BCO’s production facilities and o0il and gas properties in

the Lybrook Area are 1located in an area bearing 1little
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hydrogeologic resemblance to the study area of the 13 sites

studied by the Division which formed the basis for the

Division’s application to expand the existing Vulnerable

Area.

(29) The geologic and hydrogeologic conditions of the

Lybrook Area are:

(a)

The proposed extended vulnerable areas in the
Lybrook Area are located on dense shale
outcrops of the upper Nacimiento Formation,
having a thickness of approximately 1300
feet, which 1is characterized by very 1low
permeability and erratic, naturally non-
potable ground water at depths averaging in
excess of 200 feet.

(b) The Ojo Alamo Sandstone, which underlies
the Nacimiento Formation, is the only potable
aquifer in the Lybrook Area. Residents of
tﬁe community of Lybrook obtain their water
from a community well which produces from the
Ojo Alamo Sandstone at a depth of
approximately 1300 feet.

(c) The thick sequence of Nacimiento
Formation shales overlying the 0Ojo Alamo has
such low vertical and horizontal hydraulic
conductivity that migration of o0il and gas

well-produced waters 1is not a threat to the
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Ojo Alamo aquifer nor to isolated,
discontinuous, and erratic lenses of
naturally highly mineralized water found in
the Nacimiento Formation.

(d) Springs in the Lybrook Area originate at
the contact between the Nacimiento shale and
overlying sandstones of the San Jose
Formation. The springs discharge from
locations which are topographically higher
than the proposed expansion of the Vulnerable
Area.

(e) Although there exist some erratic and
thin alluvial deposits in the Lybrook Area,
in general, there is no alluvium such as that
characterized by the type of alluvial
deposits and sediments identified in the
Division’s 13-well study.

(30) There was no existing contamination from BCO
discharges in the Lybrook Area either in the proposed
expansion of the Vulnerable Area nor in other areas outside
of the proposed expansion which, by virtue of past oil and
gas operation, could have contaminated or posed a danger of
contamination to fresh water sources in the Lybrook Area.

(31) Studies conducted by BCO’s expert witness, based
on BCO’s rate of discharges, demonstrate that such

discharges do not now pose any threat of contamination of
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fresh water sources in the Lybrook Area nor in the
forseeable future.

(32) The Lybrook Area is a site specific area of San
Juan County for which the Division’s application is not
warranted and should be exempted from any application of the
regulations requested by the Division.

(33) Expansion of the existing Vulnerable Area to
include portioné of the Lybrook Area would not be in the
best interests of conservation of o0il and gas because the
economic impact of such expansion would cause both economic
and reservoir waste.

(34) The proposed expansion of the existing Vulnerable
Area defined by a contour line which is fifty (50) vertical
feet above and on both sides of the centerline of drainages
into the San Juan, Animas, and La Plata Rivers located in
the Lybrook Area is arbitrary and has no rational connection
to all of the relevant factors which the Commission must
consider and the scientific evidence that BCO presented at
the hearing.

(35) The application of the Division should be denied

insofar as the Lybrook Area is concerned.
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IT IS THEREFORE ORDERED THAT:

(1) The application of the Division is denied insofar
as the Lybrook Area is concerned.

(2) Jurisdiction of this cause 1is retained for the
entry of such further orders as the Commission may deem
necessary.

Done at Santa Fe, New Mexico, on the day and year
hereinabove designated.

State of New Mexico
0il Conservation Commission

Jami Bailey, Member

Bill Weiss, Member

William J. LeMay, Chairman
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REVISED AND EXPANDED PARAMETERS TABLE FOR EXHIBIT SRIC-11

Case # 10436; Before the Oil Conservation Commission, State of New Mexico

Saturated Areal Model (SAM) Unsaturated Vertical Cross-Section
Model (UM)
PARAMETER VALUE REFERENCE VALUE REFERENCE
Ksar 250 ft/day 1) GCL 2.5 fi/day 1) Earp
(8.8 + 10%m/s) | 2) Boyer (8.8 « 106 mys)
3) Earp
4) Peter et al., (table 4) p. 33
k 9.1011m2 |1) GCL 9.10-13m2 |1)Eap
2) Boyer
3) Earp
4) Peter et al., (table 4) p. 33
K (at saturation = 0.7) N/A 0.00175 fi/day | 1) Voss; SUTRA Default Van
Genuchten Model
representative velocities 2 fi/day 1) Peter et al, (table 4) p. 33 0.3 ft/day calculated from model; velocities
2) Earp vary widely in time and space in
this transient simulation
representative hydraulic | 0.003 1) GCL 74 calculated from model; gradients
gradients 2) Boyer vary widely in time and space in
this transient simulation
porosity 0.35 1) Freeze & Cherry p. 37 same as SAM | same as SAM case
2) Earp case
3) Bover
source concentration 30 ppm 1) Olsen 30 ppm 1) Olsen
producted waters loading rate NA 2.5 bbls/day 1) half of 5 bbls/day
pit area N/A - but a source of 30 ppm] 144 £2 1) Eiseman
BTEX covers a 150 x 150 ft. area
1) Olsen
avg annual rainfall N/A 8 in/yr 1) Boyer
depth to groundwater N/A 10 to 20 feet 1) Olsen 5 to 32 feet
2) Brown and Stone; depth
shown at one site to vary from
7.9 to 19.3 feet in one year
aquifer thickness ~30ft 1) Boyer; 15ft N/A
2) Brown and Stone; 40 to 100 ft
linear adsorption coeff. 135104 m3 | 1) Freeze & Cherry p. 404 same as SAM | same as SAM case
kg |2) Parker; RBenzene = 1.4 case
decay rate -1.09E-7 1) Chiang et. al. same as SAM | same as SAM case
case
longitudinal dispersivity 60 m 1) Parker 0.15m 1) Chiang et. al.
2) Freeze & Cherry p. 400
transverse dispersivity 30m 1) Parker 0.05m 1) Freeze & Cherry
2) Freeze & Cherry p. 400
molecular diffusion 1109 m2 14109 m?2
sec 1) Freeze & Cherry p. 393 sec 1) Freeze & Cherry p. 393

2) Baehr & Corapcioglu

2) Baehr & Corapcioglu




REVISED AND EXPANDED REFERENCE LIST FOR EXHIBIT SRIC-11
Case # 10436; Before the Qil Conservation Commission, State of New Mexico

Baehr, A. L. and M. Y. Corapcioglu, 1987, A Compositional Multiphase Model for
Groundwater Contamination by Petroleum Products 2. Numerical Solution. Water
Resources Research, 23 (1)

Boyer, David, of New Mexico Oil Conservation Division, 1985, calculations presented at
NMOCC hearings, April, 1985

Brown, D. R. and W. J. Stone, 1979, Hydrogeology of Aztec quadrangle, San Juan
County, New Mexico, Hydrogeologic Sheet 1

Chiang, C.Y, et al., 1989, Aerobic Biodegradation of Benzene, Toluene, and Xylene in a
Sandy Aquifer - Data Analysis and Computer Modeling, Ground Water, 27 (6)

Earp, Douglas, of New Mexico Environmental Improvement Division, 1985, Statement for
the Record of the April 3, 1985 Hearing Before the Oil Conservation Commission,

Eiceman, G. A. et al., 1986, Hydrocarbons and Aromatic Hydrocarbons in Groundwater
Surrounding an Earthen Waste Disposal Pit for Produced Water in the Duncan Oil Field of
New Mexico , International Journal of Analytical Environmental Chemistry, vol. 24, pp
143-162, 1986.

Freeze, Allan R., and John Cherry, Groundwater, 1979, Prentice Hall Inc.

Geoscience Consultants, Ltd (GCL)., 1985, Field Investigations, Vulnerable Area. San
Juan Basin, New Mexico . Exhibit #3; NMOCC hearings, April 3, 1985

Olsen, William C. Volatile Organic Contamination of Ground Water Around Unlined
Produced Water Pits. New Mexico Institute of Mining and Technology (Socorro), Open
File Report H89-9, December 1989

Parker et al., 1990, ANAHYD User Notes for Short Course on Petroleum Hydrocarbons
and Organic Chemicals in Groundwater, Los Angeles, May 7-11, 1990, p.7.4.8

Peter, K. D. et al., 1987, Hydrogeologic Characteristics of the Lee Acres Landfill Area,
San Juan County, New Mexico, U.S. Geological Survey Water-Resources Investigations
Report 87-4246

Stone, W. J.,, et al., 1983, Hydrogeology and Water Resources of San Juan Basin, New
Mexico. Hydrogeologic Report 6, New Mexico Bureau of Mines and Mineral Resources

Voss, Clifford J., A Finite Element Simulation Model for Saturated-Unsaturated Fluid-
Density-Dependant Ground-Water Flow with Energy Transport or Chemically Reactive
Single-Species Solute Transport. USGS Water Resources Investigations Report 84-4369,
1984



LIST OF SRIC'S PROPOSED AMENDMENTS TO
OIL CONSERVATION DIVISION PROPOSED VULNERABLE AREA ORDER

April 9, 1992

Closure Reporting Requirements:
In proposed Rule 6, insert a second paragraph which states:

"For pits closed prior to the effective date of tiis Cider and after January 1,

1987, the operator shall submit to the Division for review and irticactve
approval, all reports, analytical data and any other periiier. inic ooion
pertaining to such pits. Such information shall be submittod witho i2C days

of the effective date of this rule. The Division may require additiv:al
investigations, monitoring or corrective action as may be needed to protect
fresh water supplies or to protect public health and the environment. Any
corrective action conducted under this section shall be carried out pursuant (o
applicable Division closure guidelines.”

Variance Criteria:
Insert the following new wording as a new subparagraph after Rule 7(a)(3):

"In no case shall the Director approve an application for a variance to Rule
3(a) where the applicant has not demonstrated that the proposed use of an
unlined pit affords the same level of protection to fresh water supplies, public
health and the environment as that afforded by a liner system or tank system
with leak detection.”

Notice of Applications for Variances:
After Rule 7(b), insert the following new material:

"(c) The discharger shall file with the Director an application for a variance
to Rule 3(a). Such application shall address the criteria established in
Rule 7(a). The Director shall provide public notice of the application
and afford the public an opportunity to comment and to request a
hearing before the Commission or Division examiners. Such
provisions for notice and hearing on variances to Rule 3(a) shall be
consistent with the Commission's existing notice and hearing
requirements. "



Compliance Deadlines:
Amend proposed Rule 3(b)(2) as follows:

"(2) All discharges of oil and natural gas wastes to unlined pits located in
areas defined in Subsection (I)(d)(2) and discharges which are within
the following major tributaries of the respective river systems will be
eliminated within twe—<{2)-years- 18 months of the effective date of this
order:"

Amend proposed Rule 3(b)(3) as follows:

"(3) All discharges of oil and natural gas wastes to unlined pits in any
remaining surface water tributaries within the Vulnerable Area will be
eliminated within three<(3)}years 24 months from the effective date of
this order.”

Amend proposed Rule 7(b) as follows:

“(b) For good cause shown, the Director of the OCD may administratively
allow an extension of time for a period not to exceed twe-2)}years one
(1) year from that specified in Rule 3(b) for elimination of discharges of
oil and natural gas wastes to unlined pits."

Alternatively, eliminate in its entirety proposed Rule 7(b) and do not change
proposed Rule 3(b).



STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT
OIL CONSERVATION DIVISION

IN THE MATTER OF THE HEARING

CALLED BY THE OIL CONSERVATION

DIVISION FOR THE PURPOSE OF

CONSIDERING: Expansion of the designated

vulnerable area, elimination of discharges

to unlined pits, creation of wellhead CASE NO. 10436
protection zones, and other matters.

APPLICATION OF

0il Conservation Division, on its own
motion.

PRE-HEARING STATEMENT

] Southwest Research and
This prehearing statement is submitted by Information Cepnter

as required by the Oil Conservation Division.

APPEARANCES OF PARTIES
APPLICANT _ ATTORNEY

n/a ‘ n/a

name, address, phone and
contact person

OPPOSTIION OR QTHER PARTY ATTORNEY

Southwest Research and Douglas Meiklejohn
Information Center New Mexico Environmental

P.0. Box 4524 Law Center

Albuquerque, NM 87106 1520 Paseo de Peralta

505-262-1862 Santa Fe, NM 87501
name, address, phone and 505-989-9022

contact person
contact: Chris Shuey



Pre-hearing Statement
NMOCD Case No. 10436
Page 2

STATEMENT OF CASE

APPLICANT ’ . . .
(Please make a concise statement of what is being sought with this

application and the reasons therefore.)

n/a

OPPOSITION OR OTHER PARTY ) ) . o
(Please make a concise statement of the basis for opposing this application

or otherwise state the position of the party filing this statement.)

Southwest Research and Information Center ("SRIC'") is appearing

in support of the Division's motion to expand the existing
vulnerable able (as set forth in OCC Order R-7940), to eliminate
all discharges of produced water to unlined pits in the wvulnerable
area, to establish special protection areas at Lindrith and Hospah,
New Mexico, to provide for a wellhead protection area around

wells and springs, and to establish deadlines for compliance.

SRIC's basis for supporting the Division's motion includes, ~hiit
is not limited to, evidence (1) that discharges of any volume
to unlined pits in the wvulnerable will cause contamination of
soils in wvirtually all cases and contamination of ground water in
most cases, (2) technology exists to eliminate such discharges
through the installation of abové-grade or below-grade tanks

or multiple liners with leak detection, (3) that such technology
is economically feasible and, to some extent, has already been
implemented by oil and gas operators in the San Juan Basin, and
(4) that ground water contamination has been detected at 60 per-
cent of the unlined pit sites where investigations have taken
place.

SRIC will offer to testimony and evidence in these areas and will
suggest language for the rule that will require operators to
submit information and data on all pit closings conducted after
January 1, 1990.



Pre-hearing Statement
NMOCD Case No. 10436
Page 3

PROPOSED EVIDENCE

APPLICANT

WITNESSES EST. TIME EXHIBITS
(Name and expertise)

n/a
QRRYSITIAN SUPPORTING PARTY
WITNESSES EST. TIME EXHIBITS
(Name and expertise)

Chris Shuey, director, 1 hour exact number unknown
Community Water Quality at this time; written
Program, SRIC testimony and exhibits

are not likely to
*Expertise: Member, Short- exceed 100 pages

term and Long-Term Pro-
duced Water Study Committees,
NMOCD; advisor to Interstate

0il and Gas Compact Commissio
and other qualificatiggg.CEDUﬁAL MATTERS

(Please identify any procedural matters which
need to be resolved prior to the hearing)

*The witness will submit a
copy of his resume with
this written testimony.

PROCEDURAL MATTERS: The party requests that should citizens

from the affected area appear at the hearing to give statements
that they be allowed to appear as early in the hearing as possible
so that they may drive-back to the Farmington area during the

same day as that of the hearing.
LA %/////

Signapire
Douglas Meiklejohn, NMELC




STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT
IN THE MATTER OF THE HEARING

OIL CONSERVATION DIVISION - i ,
RIBCEUVEID
CALLED BY THE OIL CONSERVATION

DIVISION FOR THE PURPOSE OF rop 07 1582
CONSIDERING: Application by the 0il

Conservation Division for the OlL CONSERVATION DIV
expansion of the San Juan Basin SANTA F-
"Vulnerable Area"™ which was

established by OCC Order R-7940 in 198S5.

A2
XY

CASE NO. 10436

APPLICATION OF
01l Conservation Division

PRE-HEARING STATEMENT

This prehearing statement is submitted by Ernest L.
Padilla, Esg. as required by the 0il Conservation Division.

APPEARANCES OF PARTIES

APPLICANT
01l Conservation Division

State Land Office
Santa Fe, New Mexico 87501

OPPOSITION OR OTHER PARTY

BCO, Inc.

135 Grant Avenue

Santa Fe, New Mexico 87501
(505) 983-1228

ATTORNEY

Robert G. Stovall, Esq.
P. 0. Box 2208
Santa Fe, N. M. 87504

ATTORNEY

Ernest L. Padilla
PADILLA & SNYDER
Post Office Box 2523
Santa Fe, N. M. 87504
(505)988=-7577



Pre-hearing Statement
NMOCD Case No. 10436
Page 2

STATEMENT OF CASE

APPLICANT
(Concise statement of what is being sought with this
application and the reasons therefore.)

OPPOSITION OR OTHER PARTY
(Concise statement of the basis for opposing this
application or otherwise state the position of the
party filing this statement.)

In the area where BCO, Inc. operates, which is in the
vicinity of Lybrook, New Mexico, the applicant’s testimony
and evidence denerally will be to make the following
conclusions:

A. A study conducted by BCO, Inc. in its area of
operations does not show any evidence of contamination due
to o0il and gas discharges.

B. Due to the geoclogic and hydrologic conditions in
the area, fresh water aquifers or fresh water resources in
the area will not be impaired or contaminated due to
continued and future o0il and gas operations.

C. The proposed regulations, i.e., the expansion of
the Vulnerable Area to include the lands in the general area
of BCO’s operations, 1is not warranted, would constitute
economic waste, and would result in reservoir waste should
the regulations be extended to include this area.



Pre-hearing Statement
NMOCD Case No. 10436

Page 3
PROPOSED EVIDENCE
APPLICANT
WITNESSES EST. TIME EXHIBITS
(Name and expertise)
OPPOSITION
WITNESSES EST. TIME EXHIBITS
(Name and expertise)
Tim Kelly, Hydrologist ' 1.5 Hours

or
Clay Kilmer, Hydrologist
Exhibit: Hydrologic report, together with attachments.

PROCEDURAL MATTERS
(Identify any procedural matters which
need to be resolved prior to the hearing.)

None at this time. S ,
- " " 4 L -
~ ! A . -
U B B I Y
1\\\ f \ ‘\ i - \*'\L RN

Ernest L.’Padilla

Hearing Date: April 9, 1992
XCc: Service List



STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT
OIL CONSERVATION COMMISSION

IN THE MATTER CALLED FOR HEARING
BY THE OIL CONSERVATION COMMISSION ﬂfﬂwm
FOR THE PURPOSE OF CONSIDERING: :

APPLICATION OF OIL CONSERVATION DIVISION
FOR THE EXPANSION OF THE SAN JUAN BASIN
"VULNERABLE AREA" WHICH WAS ESTABLISHED
BY OCC ORDER R-7940 IN 1985.

0iL CONSERVATION Division

]

CASE: 10436

PRE-HEARING STATEMENT

This pre-hearing statement is submitted by The New
Mexico 0il & Gas Association as required by the O0il
Conservation Division.

APPEARANCE OF PARTIES

OPPOSITION OR OTHER PARTY ATTORNEY

New Mexico 0Oil & Gas Association W. Thomas Kellahin
P. O. Box 1864 Kellahin, Kellahin &
Santa Fe, New Mexico 87504 Aubrey

Attn: Mr. Darwin Van De Graaff P. O. Box 2265

(505) 982-2568 Santa Fe, N.M. 87504

(505) 982-4285

[



Pre-hearing Statement
NMOCD Case 10436
Page 2

STATEMENT OF CASE

OPPOSITION OR OTHER PARTY

The New Mexico 0Oil & Gas Association expresses its
concern that the Division has presented insufficient
technical data to support the adoption of its proposed
order for the expansion of the San Juan Basin "Vulnerable
Area" as established by Order R-7940.

However, on behalf of its membership, the
Association will support the adoption of an order which
provides, among other things that:

(1) adoption of reasonable categories/area in which
to eliminate discharges of produced water into unlined
pits;

(2) adoption of reasonable periods of time within
specified categories or areas in which to eliminate
discharges of produced water into unlined pits;

(2) adoption of reasonable guidelines for pit
closures;

(3) adoption of reasonable rules for obtaining
variances by individual pits or by area, including
establishing procedures for approval with and without
hearings and for standing, objections and notice;

(4) adoption of a procedure for an administrative
extension of time for compliance with the closure of
individual pits or within a defined geographic area.

(5) adoption of exemptions from the proposed rule
for certain categories of pits.



Pre-hearing Statement
NMOCD Case 10436

Page 3.
PROPOSED EVIDENCE
OPPOSITION:

WITNESSES "EST. TIME EXHIBITS
Darwin Van De Graaff 20-30 Min 1-5
Executive Director (attached)
NMOGA
Thomas O’Keefe 20-30 Min.

Williams Field Services Company
Bloomfield, N.M.

Buddy Shaw 20-30 Min
Environmental Coordinator
Amoco Production Company

Summary:

NMOGA has collected and analyzed economic
data from its membership to demonstrate the economic
impact of the proposed vulnerable area order, including
but not limited to, the number of wells potentially
affected, the revenue impact for compliance, the time
involved for compliance, and the number of wells to be
abandoned and the reserves lost.

PROCEDURAL MATTERS

None at this time.

W. Thomas K;TIavin
Attorney for j7 Mexico 0il & Gas Association

/



ACTUAL COSTS, AVERAGED, FOR 17 PIT CLOSURES
OFFSITE DISPOSAL, NO GROUNDWATER CONTAMINATION
INSTALLATION OF TANKS
(Soil testing and site remediation costs estimated)

AVERAGE DEPTH

OF CONTAMINATED SOIL 11 FEET
(Averaging 205 yards
of soil per pit)

AVERAGE CLOSURE COST (a) $12,237
TANK COST PER PIT $3,500
TOTAL COST PER PIT $15,737

TOTAL COST TO INDUSTRY
TO CLOSE 7,000 PITS $110,156,550

(a) 17 pits averaged 11 feet depth of contaminated soil, 205 yards to be removed per pit.

Removal of soil and transportation
to offsite disposal facility

(Average 205 yards @ $42.13) 58,637
Testing of soil before and after removal $600
Site Remediation (Backfill, reseeding) £3,000

$12,237

(b) OCD expanded vulnerable area listing includes 7,262 wells. Since the wells are Iisted
by unit, not all lay within the expanded vulnerable area. Therefore, it is
estimated the new Order 7940 would require closure of at least 7,000 pits.




ESTIMATED COSTS
CLOSURE AND CONFORMANCE OF PITS,

OFFSITE DISPOSAL, NO GROUNDWATER CONTAMINATION

REPLACING
REPLACING WITH FIBERGLASS
WITH TANK PIT LINER
ESTIMATED DEPTH
OF CONTAMINATED SOIL 20 FEET 20 FEET

(16’ x 16’ pit dimensions,
removing 20’ x 20’ of soil,
300 yards per pit)

CLOSURE COST PER PIT (a) . $12,750 $12,750
REPLACEMENT COST $3,500 35,000
TOTAL COST PER PIT 516,250 $17,750

TOTAL COST TO INDUSTRY
TO CLOSE 7,000 PITS (b) $113,750,000 $124,250,000

(a) Estimating 20 feet depth of contaminated soil, 300 yards to be removed per pit.

Removal of soil (300 yards @ $18) $5,400

Transportation to offsite disposal facility
to offsite disposal facility (15 loads @ $250) $3,750
Testing of soil before and after removal $600
Site Remedjation (Backfill, reseeding) - $3,000
$12,750

(b) OCD expanded vulnerable area listing includes 7,262 wells. Since the wells are listed
by unit, not all Iay within the expanded vulnerable area. Therefore, it is
estimated the new Order 7940 would require closure of at Jeast 7,000 pits.



LOSS OF ESTIMATED RESERVES
LOSS OF STATE REVENUES AND TAXES

Based on a random
sampling of independents
operating in the San Juan
Basin proposed expanded
vulnerable area.

(Seven companies sampled)

Current Lost
Production Reserves
# Wells Lost (a) Oil (BOPD) Gas (MCFD) Qil (BBLS)
186 252.4 3,131.9 159,631.0
Total Production
Lost Annually 92,126 bbls. 1,143,144 mcf

Value of Lost
Production (b)

State Taxes on
that Lost Production

(@ 9%)

Other Revenues
(State, Indian &
Federal Royalties,
Rentals) (15%)

Total Lost State Taxes
& other Revenues

$1,566,142 $1,486,087
$140,953 $133,748
$234,921 $222,913
$375,874 $356,661
on lost oil on lost gas
Production Production

TOTAL OIL AND GAS REVENUES AND STATE
TAXES LOST IN ONE YEAR DUE TO CLOSURE
OF MARGINAL WELLS

BY ONLY 7 INDEPENDENTS

$ 732,535

Gas (MC

2,882,915.0

(a) Economic decision to close a "Marginal Well" is based on costs and revenues
as they compare to the cost of pit closure and replacement. If the well can still be operated economically

after the expense of closure, the well continues producing.

Estimated Closure Costs
Pit or Tank Installation
Soil Testing

Site Remediation

Cost to haul water (aa)
Water Disposal Costs

$15,737 to $17,750
$ 3,500 to $ 5,000
$ 600

$ 3,000

$ 2.00/bbi

$ 1.00/bbl

S barrels/day x 30 days/month =

NOTE: Installation costs of equipment to
recover produced water not included in

the above figures.

(aa) $ 42.50/hr. - 80 bbl. truck
Average 2 hour time charge

150 barrels/month
x 12 months

1,800 barrels/year per well

$3,600 per well per year
$72,000 per well over 20 years
$144,000 per well over 40 years

(b) Based on $1.30/mcf gas and $17/bbl oil (per N.M. Department of Finance, revised
estimates for 1993 are expected to fall within this range, and are lower than previous
estimates the DFA has released.)




SAN JUAN BASIN MARGINAL AND STRIPPER WELLS
PRODUCTION/TAXES/ROYALTIES

GAS OIL
San Juan Basin
Total Wells (a) 16,022 3,048
San Juan Basin "Marginal" Gas
or "Stripper" Oil Wells (b) 2,150 2,068
Total Annual "Marginal” or
*Stripper" Production 5,172,466 2,680,548
in the San Juan Basin mcfs bbls.
Value @ $1.30/mef or
$17/bbl. (c) $6,724,206 $45,569,316

State Direct Taxes on .
"Marginal" or "Stripper" $605,179 $4,101,238
Production - San Juan Basin

Other State Revenues
from "Marginal” or "Stripper" $1,008,631 $6,835,397
Production ~ San Juan Basin

Total Direct Taxes &
Revenues on "Marginal” or
“Stripper" Production $1,613,809 $10,936,636

Total Annual QOil & Gas Taxes and Revenues $12,550,445
San Juan Basin "Marginal” and "Stripper” Production

NOTE: The OCD’s records do not show total "Marginal" or "Stripper" wells in the proposed expanded vulnerable area,
nor is the data readily available. Therefore, state tax and revenue losses due to the loss of production
from these wells in the area cannot be developed with any degree of accuracy at this time.
at this time.

(a) Per OCD records 3-31-92

(b) A marginal gas well is defined as producing 15 MCFD or less. Totals for the San Juan Basin are listed in 8-23-91
OCD Memo (from William J. LeMay to Producers, et al).
A stripper oil well is a well nearing depletion and producing very little oil. According to OCD
records for 1990 (latest available data), the average production of a stripper well was 2.56 BPD,

Continued production of Marginal or Stripper Wells is dependent on the economics of operation,
and would include the costs of pit closure and continued disposal of produced water.

Pit Closure and Conformance $15737t0 $ 17,750
Soil Testing $ 600

Site Remediation $ 3,000

Cost to haul water (aa) $ 2.00/bbl

Water Disposal Costs $ 1.00/bbl

5 barrels/day x 30 days/month

150 barrels/month
x 12 months

1,800 barrels/year per well
33,600 per well per year
$72,000 per well over 20 years
$144,000 per well over 40 years
(aa) $42.50/hr. - 80 bbl. truck, Average 2 hour time charge

NOTE: Installation costs of equipment to recover produced water are not included in the above figures.
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\\F L F//’/;‘ FRANK LINER FABRICATIONS, INC.
", M

P.O. Box 308 @ Farmington NM 87499 e (505) 326 - 1962

Qiltield Pit
& Tank Lihers

March 26, 1992

PHILLIPS PET CO
5525 HWY 64 NBU 3004
FARMINGTON, NM 87401

With the upcoming implementation of New Mexico Qil Conservation Division
Order R-7%40-B; Vulnerable 2Area Expansion, Frank Liner Fabrications,
Inc. (FLF) would like to offer our assistance in complyimg with the
regulations.

The FLF Liner System and testing procedures will allow the oil and gas
operator, producer and transporter of the Sanm Juan Basin to fulfill
their requirements contained in the order.

Qur system and testing procedures are approved by the NMOCD and are

available at a fraction of the cost of conventional fiberglass or steel
tanks.

We believe you will find the Liner System FLF provides will serve your
needs for many years. The advantage of our flexible wall liner system
over a fiberglass tank will become evident in the Winter months. Our
system will not c¢rack £rom expansion and contraction of freezing
subsoils or temperature fluctuations. Other advantages of our system:

1. Systems can be tailored to any size and come complete
with leak detection system at no additional charge.

2. S8ystems comply with NMOCD regulations for containment
ponds.

3. Systems atre easy to install. There is minimal, if any
pipe fitting.

4. Increased surface area and black liner material
increases evaporation rate, thereby reducing
transpofta{}on charges.

S. Less expensive overall, on a cost per barrel basis,
than fiberglass tanks.

We look forward to working with you to meet your needs. Pleasge contact
u$ at your convenience. Thank you for your consideration.

Very truly yours

dha A Millay
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\\\F LF /gy — FRANK LINER FABRICATIONS, INC.

P.O. Box308 e Farmington NM 87499 & (505) 326~ 1962

Qilfietg Pit
& Tank Liners

Frank Linery Fabrications, Inc.
a newly formed company, is dedicated to helping the 0il and
Gas Producer, Transporter and Retailer with protection of
ground water from Oilfield Wastes.

We offer a variety of liner materials and services:

* Liner Materials

XR~35
Hypalon
FVC
Geotextile

% Leak Detedtisn

Gravity 7/ Sump
Electronie
Vacuum Testing

* Application

New or Existing Pits

Production Pits -
Separator Pits

Delydrator Pits

Blow Down Pits

Reserve Pits

Secondary Containments

* Installation
* Periodic Testing and Reporting

For a guote on a liner (s) installation please contact Bob
Frank at Frank Liner Fabrications, INC.

Thanlt You
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Qilfield Pit
& Tank Liners
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FRANK LINER FABRICATIONS, INC.
PO, Box308 # Farmington NM 87499 e (505)328- 1962

INSTALLATION PROCEDURES

PRODUCTION PIT LINER SYSTEMS

1. Take down existing fence. Layout cut and £fil)l stakes,

2. Remove excess dirt or bring in £ill dirt, as necessary.
¢ut anchor trench.

3. Compact bottom and all side slopes with vibrating
compactor.

. Remove all sharp objects,(rocks, roots, ete...).

. lastall 30 mil PVC underliner.

.Install leak. detection system {0.5" open-ended pvc).
I1nstall geotextile over leak detection system.

Install 30 mil XR-5 Primary liner.

o 0 <3 d b

. Bury liners and geotexile in anchor trench. Compact soil

in anchor trench. Install compacted soil ,rain diversion
berm.

10. Put fence back up.

CUT AWAY CROSS-SECTION
(TYPICAL)

{-18"—*

Slope 1:1

$lope determined by soil type. Slope: %:i:l or

Ve
Depth Variable s
Anchor Trench Not to exceed
3 " 4 feet VC UXDERLINER
- gg?fg:t 6 7C LEAK DEYRCTION
ep s GROTEXITILE
IR-5 FRIMARY LINER

- 6" wide (min.) "’
e e '4
/\

R ~COMPACTED SOIL
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PHILLIPS FARMINGTON AREA  TO

OHlfield Pit Lic. No. 33474
& Tank Liners Geceondary Contaiamant Liners |
Ungergraund Tanks
Evaporation Ponas
Production Pite
Reserve P1is
Joe A. Miller P.O. Box 308

Sales Repregertative
{Home) £05-832-81 42

Farmington, NM 87499
(Oftice) 505-326.1962

'/ ERANK LINER FABRICATIONS, (NC.

918275741

P.85
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STATE OF NEW MEXICO

ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT ////
New Meewe
OIL CONSERVATION DIVISION — —_—
=,4,’4?!£€//]l7’!?£€————
BRUCE KING POST OFFICE BOX 2088
GOVERNOR STATE LAND OFFICE BUILDING
SANTA FE. NEW MEXICO 87504
(505) 827-5800
-~ /} :
MEMORANDUM ( ‘(e (D 't 36
TO: INTERESTED PARTIES IN VU'LNERABLE AREA HEARING
FROM: BOB STOVALL, GENERAL COUNSEL*&

SUBJECT: REVISED SCHEDULE AND MAILING LIST

At the January Vulnerable Area Hearing, a filing schedule was announced to get
proposed exhibits and recommendations to the Commission and other parties
interested in the Vulnerable Area Hearing. Because of a number of meetings with
various groups and requests for additional time from various groups to prepare
comments and responses, it has been necessary to adjust the schedule.

The following is now the established procedural schedule for this case:

1. Comments in suggested language and the proposed rule to be submitted
to the OCD by 5:00 p.m. by March 23, 1992.

2. OCD will make final recommended rule revisions and propose final
recommended rules by March 27, 1992. The OCD will make no further
revisions to the recommendations prior to the Commission Hearing on
April 9th. The OCD does reserve the right to make additional
recommendations at the time of the hearing based upon comments and
evidence submitted.

3. A summary of evidence and all exhibits to be presented by any party at
hearing will be submitted to the OCD and to those parties listed on the
attached mailing list by 5:00 p.m. on April 1, 1992.

If you wish to submit testimony and exhibits at the hearing and your name is not on
the attached list, please submit your testimony all names on the attached list, and
if you wish to receive copies of their testimony so advise them when you send to the
individual parties.



OCD appreciates the efforts of all interested persons who have contributed to this
process. Given our obligation to protect the environment and the economic
considerations of the industry, we believe that your input will enable us to come up
with as good a rule as we can possibly get. Once again, thank you for your
contributions.

March 18, VS/I
dr/ /6// z

enclosure



Ruth Andrews

New Mexico Oil & Gas Assoc.
P. O. Box 1864

Santa Fe,, New Mex. 87504-1864

John Corbett

Giant E&P

P. O. Box 2810

Farmington,, New Mex. 87499-2810

Edmund H. "Ned" Kendrick, Esq.
Montgomery & Andrews

P. O. Box 2307

Santa Fe,, New Mexico 87504-2307

Ilyse Gold

BLM Farmington

1235 N. La Plata Highway
Farmington,, New Mex. 87401

Alan Kuhn

A.K. GeoConsult, Inc.
13212Manitoba Dr. N.E.,
Albuquerque,, New Mex. 87111

J. Gregory Merrion

Merrion Oil & Gas Corp.

P. O. Box 840

Farmington,, New Mexico 87499

Ernest L. Padilla

Padilla & Snyder

P. O. Box 2523

Santa Fe,, New Mex. 87504-2523

Carol Revelt

Northwest Pipeline

295 Chipeta Way

Salt Lake City,, Utah 84158-0900

Margaret Anne Rogers

MARA, Inc.

1753 Camino Redondo

Los Alamos,, New Mexico 87544

Susan Thomas

Bureau of Reclamation
P. O. Box 640
Durango,, Co. 81302

Robert L. Bayless

P. O. Box 168
Farmington,, New Mexico 87499

Neel Duncan

BCO, Inc.

135 Grant Ave.

Santa Fe,, New Mex. 87501

William F. Carr, Esq.

Campbell, Carr, Berge & Sheridan
P. O. Box 2208

Santa Fe,, New Mexico 87504-2208

Edmund H. Kendrick
Montgomery & Andrews

P. O. Box 2307

Santa Fe,, New Mex. 87504-2307

Sylvia Little

Curtis Little Oil & Gas

P. O. Box 1258

Farmington,, New Mexico 87499

David L. Milles

WT Environmental Consultants
8305 Washington Place, NE
Albuquerque,, New Mexico 87113

John Phenix

Conoco, Inc.

3817 N.W. Expressway
Oklahoma City,, Ok. 73112

Tommy Roberts

Four Corners Gas Producers Assoc.

P. O. Box 1020
Farmington,, New Mex. 87499

C. Neal Schaeffer

WTEC

400 So. Lorena Ave.
Farmington,, New Mex. 87401

Charles Verquer

Caulkins Oil Company

P. O. Box 340

Bloomfield,, New Mexico 87413

Mr. Joe Chesser

Bureau of Land Management
1235 North La Plata Highway
Farmington,, New Mexico 87401

Douglas Meiklejohn, Esq.
Southwest Research & Information
Center

1520 Paseo de Peralta

Santa Fe,, New Mexico 87501

Patrick Flynn

Applied Environmental Consulting
Inc.

6143 S. Willow Dr, #200
Englewood,, Co. 80111

Carl Kolbe

5847 San Felipe, #3600
Houston,, Tex. 77084

Arlene Luther

Navajo EPA

P. O. Box 308

Window Rock,, Ariz. 86515

Ronald Morgan
Marathon Oil Company
P. O. Box 552
Midland,, Texas 79705

Nancy Prince
Environmental Affairs
P. O. Box 1492

El Paso,, Tex. 79925

John Roe

Dugan Production Corp.

P. O. Box 420

Farmington,, New Mex. 87499

George Seitts

Giant Industries, Inc.
23733 N. Scottsdale Rd.
Scottsdale,, Ariz. 85255

Brian Wood

Permite West Inc.

37 Verano Loop

Santa Fe,, New Mex. 87505
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FISH AND WILDLIFE SERVICE
Ecological Services 92 JRH Y 0 9 Y9
Suite D, 3530 Pan American Highway, NE
Albuquerque, New Mexico 87107

January 17, 1992

Mr. William J. LeMay
0il Conservation Division
New Mexico Energy, Minerals
and Natural Resources Department
Santa Fe, New Mexico 87505

Dear Mr. LeMay:

This letter is in reference to the New Mexico 0il Conservation Division’s
(OCD) recommendations for changes in New Mexico 0il Conservation Commission
(OCC) Order R-7940 for the "San Juan Basin Vulnerable Area Hearing". This
officeé considers all the types of discharges to unlined pits listed in 3.A of
your recommendations as significant sources of hydrocarbon contamination to
the San Juan Basin. We have identified elevated levels of hydrocarbons in
several species of fish and migratory birds in this area. We support the
recommendations by OCD as a vital preliminary step toward the protection of
valuable natural resocurces of the San Juan Basin.

If you have any questions, please contact Stephen Ward or me at 505) 883-7877.

Sincerely,

Jennifer Fowler-Propst
Field Supervisor

cc:
Habitat Management Specialist, Refuges & Wildlife, Region 2, Albuquerque
Chief, Environmental Contaminants Division, Region 2, Albuquerque



GIANT

INDUSTRIES, INC.

23733 North Scottsdale Road
Scottsdale, Arizona 85255

P O. Box 12999
Scottsdale, Arizona 85267

602
585-8888

January 16, 1992

Commissioners

0il Conservation Division
Land Office Building

310 014 Santa Fe Trail
Santa Fe, NM 87501

Re: Comments for the Record Concerning San Juan
Basin Vulnerable Area Hearing, January 16, 1992

Gentlemen:

Giant Exploratlon and Production Company, located in
Farmington, New Mexico, produced over 400,000 barrels of oil and
2 BCF of natural gas from the New Mexico portlon of the San Juan
Basin in 1991. As a producer we will be affected by the proposed
Vulnerable Area. As an employer and taxpayer we will not be
alone in feeling the impact.

We do not believe that the o0il and gas industry or its
beneficiaries have had sufficient notice to prepare meaningful
comments on the proposed rule changes. Therefore, we
respectfully ask that the NMOCD extend its hearing for 90 days.
In addition, we request that we be kept informed of future
meetlngs/hearlngs, as well as reserve the right of appearance
before the Commission relative to this matter.

For the record, Giant Exploration & Production Company is a
division of Giant Industrles, Inc., of Scottsdale, Arizona.

Sincerely, \ 7
4{7‘b //ﬂﬁ _/J{<j€2f

Georqe M. Seitts
Manager, Government Affairs

GMS:ju
cc: William C. Olson, Hydrogeologist
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STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT
OIL CONSERVATION DIVISION

IN THE MATTER OF THE HEARING

CALLED BY THE OIL CONSERVATION

DIVISION FOR THE PURPOSE OF

CONSIDERING: Application by the 0il

Conservation Division for the expansion

of the San Juan Basin "Vulnerable Area"

which was established by OCC Order

R-7940 in 1985. CASE NO. 10436

MOTION FOR CONTINUANCE
OR IN THE ALTERNATIVE
FOR LEAVE OF TIME IN
WHICH TO CONDUCT ITS
OWN_STUDY
BCO, Inc. (BCO), by its attorneys, moves the Commission
for a continuance of this hearing for a periocd of six (6)
months; or in the alternative, for leave of time for a
period of six (6) months within which to conduct its study
of contamination of fresh ground water resources in its area
of 0il and gas operations in the San Juan Basin of New
Mexico to determine whether the safeguards contemplated by
the Division's proposed rulemaking is necessary. In support
of this motion BCO further states:
(1) The first notice of the Division's proposed
rulemaking was received by BCO upon its receipt of
the Division's Memorandum dated January 7, 1992.
(2) Upon information and belief, the Division's

proposed rulemaking is primarily based upon a

report entitled "Volatile Organic Contamination of



NMOCD Case No. 10436

Page 2

(3)

(4)

(5)

(6)

(7)

Ground Water Around Unlined Producer Water Pits"
authored by William C. Olson and dated December,
1989. (Olson Report)

The Olson Report, a copy of which was only very
recently obtained by BCO (after it received notice
of this  hearing), appears to be a very
comprehensive report that required a substantial
period of time to compile.

The notice to BCO by the Division to adequately
prepare a response, cross examine the Division's
witnesses, or to otherwise determine whether the
proposed rulemaking is necessary for the area of
BCO's o0il and gas operation is grossly inadequate
and unreasonable under the circumstances.

BCO has had insufficient time in which to assess
the economic impact of the proposed rulemaking to
its current o0il and gas operations, as well as
future development of its oil and gas properties.
BCO knows of no immediate and present danger nor
has the Division indicated that there exists such
a danger of water contamination in the area of
BCO's o0il and gas operations.

BCO's principal witness and owner is unavailable

for the next four months thereby contributing to



NMOCD Case No. 10436
Page 3

BCO's 1inability to adequately respond to the
rulemaking and to coodinate a study of its area of
operations.

(8) The Division's notice to BCO violates its
constitutionally guarnateed rights to procedural
and substantive due process.

WHEREFORE, for the foregoing reasons, BCO requests that

the Commission grant its Motion.
Respectfully submitted:

PADILIA & SNYDER

g

Ernest L. Padilla

Post Office Box 2523

Santa Fe, New Mexico 87504
(505) 988=7577

CERTIFICATE OF SERVICE

I hereby certify that I caused a true and correct copy
of the foregoing Motion For Continuance Or In The
Alternative For Leave Of Time In which To Conduct Its Own
Study to be hand-delivered to Robert G. Stovall, Esqg., State

Land Office Building, Santa Fe, New Mexico,Sn the 1lé6th day
of January, 1992. -
' {reaall o

Ernest L. Padilla




STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT
OIL CONSERVATION DIVISION

IN THE MATTER OF THE HEARING

CALLED BY THE OIL CONSERVATION

DIVISION FOR THE PURPOSE OF

CONSIDERING: Application by the 0il

conservation Division for the

expansion of the San Juan Basin

"Vulnerable Area" which was

established by OCC Order R-7940

in 1985. CASE NO. 10436

MEMORANDUM IN SUPPORT OF MOTION FOR
CONTINUANCE OR IN THE ALTERNATIVE FOR
LEAVE OF TIME IN WHICH TO CONDUCT ITS
, OWN STUDY

Due process generally requires that affected parties

receive reasonable notice. Bell Telephone Co. of

Pennsylvania v. Federal Communications Commission, 503 F.2d

1250, (3rd Cir. 1974), cert. denied, 422 U.S. 1026, 95 8.

Ct. 2620, 45 L.Ed. 2d 684; Mobile 0il Corp. v. Federal Power

Commission, 483 F.2d 1238 (D.C.Cir. 1973); Rivas v. Board of

Cosmetologists, 101 N.M. 592, 686 P.2d 934 (1984). Notice
must be given a sufficient length of time before the hearing
to afford persons an opportunity to be present. 16A Am Jur
2d, Constitutional Law, Section 833 p. 1024 (1979) citing

Reoller v. Holly, 176 U.S. 398, 44 L.Ed. 520, 20 S. Cct. 410;

McDaniel v. McElvy, 91 Fla. 770, 108 So. 820, 51 ALR 731:;

Jacobson-Lyons Stone Co. v. Silverdale Cut Stone Co., 189
Kan. 511, 370 P.2d 68; Smith v. Smith, 2 N.Y.2d 120, 157




NMOCD Case No. 10436
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N.Y¥.S.2d 546, 138 N.E.2d 790; Staub v. Iyman Land & Invest.
c¢o., 30 s.D. 310, 138 N.W. 957, adhered to 31 S.D. 571, 141
N.W. 979. The notice must afford a reasonable time for
those interested to make their appearance. 16 A Am Jur 24
supra citing Mullane v. Central Hanover Bank & Trust Co.,
339 U.S. 306, 94 L.Ed. 865, 70 S. Ct. 652. "Notice to
comply with due process requirements, must be given
sufficiently in advance of scheduled court proceedings so
that a reasonable opportunity to prepare will be afforded,
and it must set forth +the alleged misconduct with
particularity.”" 16A Am Jur 2d supra citing Re Gault, 387
U.S. 1, 18 L.Ed.2d 527, 87 S. Ct. 1428. (emphasis ours).
"The very nature of the principle that notice must be given
sufficiently in advance of the hearing to afford an
opportunity to be present makes it clear that the question
whether, from the viewpoint of time, there has been a
sufficient compliance with the notice requirement which the
due process guaranty imposes is determinable according to
the facts and circumstances of particular cases." 16 Am Jur
2d Section 833 supra at 1025.

A fair trial in a fair tribunal is an essential
requirement of due process. This concept applies to
administrative agencies as well as to courts. Withrow v.
Larkin, 421 U.S. 35, 95 S. Ct. 1456, 43 L.Ed.2d 712 (1975):

Tumey V. Ohio, 273 U.S. 510, 47 S. ct. 437, 71 L.E4A. 749

(1927); Lujan v. New Mexico State Police Bd., 100 N.M. 149,
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667 P.2d 456 (1983). "Safeqgquarding this requirement is
especially essential in administrative proceedings where
certain basic rights are overlooked in the interest of
administrative efficiency and expedition. Iujan v. New
Mexico State Police Bd., supra at 151 citing National ILabor
Relations Board v. Phelps, 136 F.2d 562 (5th Cir. 1943).

In the instant case, BCO, Inc. was given notice of a
hearing by Memorandum of the 0il Conservation Division dated
January 7, 1992 that was scheduled to occur on January 16,
1992. Upon information and belief the 0il Conservation
Division has been studying this complex issue since
approximately 1985. Suddenly, on January 7, 1992, a
decision to have a hearing regarding rulemaking is made.
The rulemaking concerns a complicated issue of tremendous
impact on the o0il and gas operations in the entire San Juan
Basin. It is impossible for a small producer such as BCO to
adequately prepare for a hearing with less than two weeks
notice. The complicated nature of the issues should be
considered in conjunction with the length of notice to reach
a determination that insufficient notice was given to

comport with procedural due process.
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Respectfully submitted,

PADILIA & SNYDER

L

Erdest—¥. Padilla

Post Office Box 2523

Santa Fe, New Mexico 87504
(505) 988-7577

CERTIFICATE OF SERVICE

I hereby certify that I caused a true and correct copy
of the foregoing Memorandum in Support of Motion For
Continuance Or In The Alternative For Leave Of Time In Which
To Conduct Its Own Study to be hand-delivered to, Robert G.
Stovall, Esq., State Land Office Building, Sanf Fe, New
Mexico on the 16th day of January, 1992.

7>

Erriest L. Padilla
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Independent Petroleum Association
of New Mexico

P.O. Box 1477 e 440 Cerrilios ¢ Santa Fe, New Mexico 87504-1477
(505) 982-2500 » Fax: (505) 983-0644

Sylvia F. Little
President

Kevin H. McCord
Northern Vice President

Robert G. Armstrong
Southern Vice President January 15, 1992

Bruce Ritter
Secretary-Treasurer

Alvin Baca
Executive Director

Mr. William J. LeMay, Director
Qil Conservation Division

P. O. Box 2088 )

Santa Fe, New Mexico 87504

Dear Mr. LeMay:

The Independent Petroleum Association of New Mexico has received and
reviewed the proposed Commission Order R-7940 which was mailed from
your office January 7, 1992. Various Association Committees were
subsequently mailed the final progosal and announcement of OCD Hearing
date. On January 14th we learned by lphone that a comprehensive
evaluation and written comments would not be possible to submit by
January 16th. Qur Association's Officers and Committee Chairmen have
expressed their intent to make oral testimony and present expert witnesses

on R-7940.
Our Association requests a continuance of the hearing on R-7940 until the
date of the Commission Hearing. Thank you for your consideration

in this matter, Aprt{

Sincerely,

via'F. Little, ident




United States Department of the Interior
BUREAU OF RECLAMATION

UPPER COLORADO REGION
DURANGO PROJECTS OFFICE
835 E. SECOND AVENUE

IN REPLY P.O. BOX 640

REFER TO: DURANGO, COLORADO 81302-0640
DUR-453
DUR-453, JAN 15 1992

Mr. William J. LeMay, Director
0il Conservation Division
Energy, Minerals, and Natural
_ Resources Department

State Land Office Building
P.O. Box 2088

Santa Fe NM 87504

Subject: O0il Conservation Division Hearing, Case 10436, Regarding Expansion
of the Defined "Vulnerable Area" to Include Drainages into the San
Juan, Animas, and La Plata Rivers, New Mexico (Water Quality)

Dear Mr. LeMay:

The Bureau of Reclamation (Reclamation) welcomes the opportunity to comment
on Case 10436 proposing expansion of the San Juan Basin "Vulnerable Area" to
include drainages of the San Juan, Animas, and La Plata Rivers in San Juan,
Rio Arriba, McKinley, and Sandoval Counties, New Mexico. We are currently
involved with a number of water quality issues throughout the San Juan
Basin, including squawfish recovery, salinity control, non-point source
pellution control, and hazardous waste remediation. Maintaining or
improving surface and groundwater quality is a vital component of each of
these efforts, as well as a fundamental part of Reclamation’s overall
mission. We are particularly concerned with any deterioration in water
quality in the San Juan River, and possible effects on Navajo Reservoir.
Reclamation strongly endorses efforts by the State of New Mexico to avoid
negative water quality impacts from energy development. We also agree that
clean—up should be required at sites where environmental damage has already
occurred.

In addition to offering support for proposed rule changes by the 0il
Conservation Division, Reclamation encourages close and early coordination
between respective agencies whenever energy development may endanger water
quality in rivers, reservoirs, and drainages.

Thank you for consideration of these comments.

Sincerely,

Max J. Stodolski
Projects Manager




STATEMENT OF THE
BUREAU OF LAND MANAGEMENT
IN THE MATTER OF THE
NEW MEXICO OIL CONSERVATION DIVISION
REQUEST FOR AMENDMENTS
TO OCC ORDER R-7940

January 16, 1992

The Bureau of Land Management (BLM) is the largest surface and
mineral management agency in the San Juan Basin managing over
22,000 producing wells on approximately 2,325,000 acres of Federal
and Indian leases.

The proposed amendments to Order R-7940 will afford increased
protection of water resources in the San Juan Basin. The BLM
supports the proposed amendments.

The prohibition of pits in the expanded "Vulnerable Area" and the
"Wellhead Protection Area" will require operators to close and
rehabilitate existing pits and establish new lined pits or tanks.
Any change of operations involving pits receiving water from
Federal or Indian leases must meet Federal standards requiring
approval of the BLM in conjunction with the surface management
agency, if other than the BLM.

BLM will not be able approve all operations anticipated in closing
these pits within the proposed time frames. We recommend that the
proposed schedule be changed as follows:

Elimination of discharge to unlined pits within currently defined
"Vulnerable Area": Change from one year to two vears.

Elimination of discharge to unlined pits within major tributary
drainages to the San Juan, Animas, and La Plata Rivers: Change from
two to three years.

Elimination of discharge to unlined pits within all remaintng
tributary drainages: Change from three to five years.

Implementing the proposed changes will require delineation of the
current and expanded "Vulnerable Areas", "Wellhead Protection
Areas", and affected existing pits. We recommend that the
information compiled by the 0il Conservation Division (OCD) be made
available to all affected surface management agencies.

We also recommend that the BLM and the OCD enter into a memorandum
of understanding at the field level to share data, to coordinate
compliance inspections, and to consolidate the approval processes
of the two agencies.
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LAWYERS

MICHAEL B. CAMPBELL
WIiLLIAM F. CARR
BRADFORD C. BERGE
MARK F SHERIDAN
WILLIAM P. SLATTERY

JEFFERSON PLACE
SUITE | - 11O NORTH GUADALUPE
POST OFFICE BOX 2208

SANTA FE, NEW MEXICO 87504-2208

TELEPHONE: (SOS) 988-4421
PATRICIA A. MATTHEWS

MICHAEL H. FELDEWERT TELECOPIER: {(503) 283-6043

JACK M, CAMPBELL
OF COUNSEL

HAND-DELIVERED

January 15, 1992

William J. LeMay, Director TS 600

Oil Conservation Division

New Mexico Department of Energy,
Minerals & Natural Resources

State Land Office Building

Santa Fe, New Mexico 87501

(1L CUNSERVATION DIV,
“”u rA FE

Re:  Case 10436: Application of the Oil Conservation Division for the Expansion of the
San Juan Basin "Vulnerable Area" which was Established by OCC Order R-7940
in 1985

Dear Mr. LeMay:

Enclosed is a copy of a motion to continue the hearing in Case 10436 to the
February Commission Hearing date to permit Benson-Montin-Greer Drilling Corp.
("BMG") to review the Division’s proposal and prepare for the hearing on this application.
As stated in Mr. Greer’s affidavit, attached to this motion, the fact that the Commission
and an Industry Committee have been working on this matter for some time was known
to us. However, BMG was not a member of this Committee and we simply have not had
sufficient time to review their proposal and prepare for this case.

We believe that it is reasonable for Benson-Montin-Greer to expect the rules, once
finalized the Industry Committee, to be made available to non-committee members for
review a reasonable time prior to the final rule making hearing. In this case, such notice
has not been provided. Accordingly, we request a continuance.

In addition to this motion, I have been contacted by Mr. John Roe of Dugan
Production Company who has advised me that he will be present that the January 16th
hearing, along with Mr. Dugan, Mr. Greg Merrian, Mr. Bob Bayless, Mr. Kevin McCord,
and others. [ anticipate that I will be entering my appearance in this case for Dugan
Production Company, Greg Merrian, Robert Bayless, Mr. Kevin McCord and BMG. Some



William J. LeMay, Director
January 15, 1992
Page 2

or all of these individuals may want to present testimony at the time of hearing. I call this
to your attention since no pre-hearing statement has been filed by these individuals in this
case due to the fact that these operators, like BMG, have been "caught short" by the
limited notice of the final rules which will be considered by the Commission on January
16, 1992.

I hope that what we are dealing with here is just a mis-communication. If the
Commission intends to leave the record open for additional testimony on these proposed
rules at the March 1992 Commission hearing, I will withdraw BMG’s motion. I believe
that leaving the record open in this fashion is consistent with Commission practice and
would permit all operators to fully participate in this hearing.

I am available to discuss this matter with you at your convenience.
V(;"ry truly yours,
William F. Carr
WEFC:sg

Enclosures
cc: Albert R. Greer



STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT

OIL CONSERVATION COMMISSIQN |58

APPLICATION OF THE OIL CONSERVATION
DIVISION FOR THE EXPANSION OF THE Iy
SAN JUAN BASIN "VULNERABLE AREA"
WHICH WAS ESTABLISHED BY OCC

ORDER NO. R-7540 IN 1985. CASE NO. 10436

MOTION FOR CONTINUANCE

COMES NOW, Benson-Montin-Greer Drilling Corp., through its President, Albert
R. Greer and hereby moves the Oil Conservation Commission ("Commission") for a
continuance of Case 10436 to the March, 1992 Commission hearing and in support thereof
states:

1. On January 16, 1992 the Oil Conservation Commission has docketed Case
No. 10436 in which it will consider the expansion of the "vulnerable area" in the San Juan
Basin in northwest, New Mexico.

2. A final notice of the proposed rules changes were not made available to oil
and gas producers in the San Juan Basin until sometime after January 7, 1992 - a
maximum of nine days prior to the hearing on this matter. See QOil Conservation Division
Memorandum dated January 7, 1992 attached hereto as Exhibit "A".

3. Copies of the topographic quadrangles which identity the proposed expanded
boundaries of the "vulnerable area" were not available, in some cases, until January 13,

1992 - three days prior to the scheduled hearing on this application.



4. See Affidavit of Albert R. Greer attached hereto as Exhibit B.

5. Benson-Montin-Greer Drilling Corp. has been advised that the Division
intends to conclude its hearing on these proposed changes on either January 16, or 17,
1992. (See, Affidavit of Albert R. Greer attached hereto as Exhibit "B").

6. Due to the late date on which notice of the Division’s proposed changes
were received by Benson-Montin-Greer, it has been impossible for it to adequately
evaluate the proposed changes and prepare for the January 16, 1992 hearing. (See,
Affidavit of Albert R. Greer attached hereto as Exhibit "B").

7. Unless Case 10436 is continued and remains open for presentation of
evidence after the currently scheduled January 16, 1992 hearing date, Benson-Montin-
Greer will be denied reasonable notice from the Division of the proposed changes and
accordingly will be denied a fair hearing on this case which can impair its constitutionally
protected property rights in the San Juan Basin in northwest New Mexico.

Respectfully submitted,

CAMPBELL, CARR, BERGE & SHERIDAN, P.A.

By: é

WILL . CARR

Post Office Box 2208

Santa Fe, New Mexico 87504
Telephone: (505) 988-4421

ATTORNEYS FOR BENSON-
MONTIN-GREER DRILLING CORP.
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This memorandun serves to inform all interested partles of the San
Juan Basin Long Teran Produced Watar Study Committea that the master
coples of the current and expanded ¥Vulnrerable Arcas™ are available
fox c¢opying at the Reprographlics Center, Inc. The Reprographics
Csntar, Inc. is lccatsd at 814 West Apache, Farmington, Naw Mexlco
87401 and can bs reached at (508) 326~2265.

Enclosed you will find a rxaeviged draft of the New Mexice 0fl
Conservation Divialen’s (OCD) recommandations for changes in New
Mexico 011 Coneervation Commission (OCC) Order R-7940. Tha revised
recommendations incorporate commants on OCL’s September 25, 1951
initial "Yulnerabls Area' recommandatlions which havs been submitted
by various parties to tha OCD.

In addition, you will alsc find enclosed a copy cf the docket for
the January 16, 1592 OCC Hearing at whlch 0CD's recommandations for
changes in OCC Ordsr R-7940 will bs presented to the 0OCC.

It you have any questicns; ‘please contact me at (505) B27-%38%,

VILL AR AA BUKIING - 499 Talisled 048 Faatk Pacrese AN OFFICE PUILLING - 310 O Bants Fetuaf

Foragiry and Read.iees Corberrbiior Divaign Otcs of thy Jaesaiary Ot Carscrvalion D vgion
PO Box 1044 §1304-7948 azr-i984 P.O. ox (388 $1304-004
$7-5030 821-8300

Parn ang Recraattpn Div.alen Adenigtrative Servic el
PO Bon 1147 S7504.1047 478078
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NZT WAZICQ OIL CONSZAYATION RIVISION RECOMHINDATIONS
dFg IN OTL CONAPRVATION CQKMISEION QRDIR R=1940

Tha following ara the New Mexico 01l Conssrvstion Divisicn’s (CCD;
recommandations for ¢changas in 011 Consarvatlon Comnigaion (CCC) Ordar

R=79401

L

gxpansion Of Tha VVOLNERABLE ARZAM,

-Tha OCD recommends that the av2as currantly defined asa

AVULNEEABLE ARFAS" undser CCC Order R-7940 ha expanded to include
those areas which 1ia within 80 verticsl fest of 2ll patox
persnnial and ephanaral ereeks, canyons, washes, arroycs and
draws located within the ¢il and gas producing areas of tha San
suan Basin in Nosthwestzrn New Ma%ico. The 0<D has dolineated
tha "VULNERABLE ARZAS" on 7.5 minuta and 13 minuta United Staton
seolegical Survey quadrangle maps.

Craatien OF A Falllsad Preotegtlon Arsa.

Thg OCD recomnmends that 8 wellhead ;:ctaction araa be
eatablishad teo provida protsctien for springs and water vells
outsidas of tha currant and recommsnded a2xpanded “VULNZRABLZ
AREASY, Ths OCD proposss that a "WELLHEAD FROTSCTION AREA" bs
dafinad as the araa within a radfus of 1000 horisontal faet of
all frash water springs and walls.

HYULSPRASLE ARZAM And MIILLHTAD PROTECTION AREAM drohiritions
A, izcha " i P

The OCD rscommends &that all tyres of discharges to any
unlined pits ba prohibvitad within the "VULNERABLE ARZASY
and V"WBLLH®AD PROTECTION AREAS" defined abova. The OCD
racomnends that tha current 5 harrel/day volume exemption
be elininated. ~ Examples of +vypes of pronibitad unlined
pits would include:

Froduced Hatar Pits

Dshydration pita

Saparator Plts

Blowdown Plta

Tank Drelr Plts

Gathering and Transmissicn Line Drip Pits
Workover pPits

Drilling Fluld Pits

Reservae Plts

£ 380t 1 31
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$a

B. mransfer Of riuids

Ths OCD racempenda thai the tranafer of f1uids cut <¢f ths
PVULNERARLE AREAS™ and “WELLHEA? PROTECTION ARIZASY! for

digposal into unlined or unpsrmittad pits ba prehinized
unless specifically authorized by the Dirsctor of tha C¢D.

7is Ragiatrasilea

The OCD racomnends that all unlined pits cutsidae tha YJULNERAZLE
ARTAST and "WELIHEAD FPROTECTION AREAS! receiving graatar than
ziva (3) Ybarvals of fiulds per day be ragisterad with the 0CD,
Tha OCD wili raviaw thes reglstration forms te dataraina if
additional frask watar protackion ig necaesmary at the spsciflc
pit lecatlion.

Closuroe OFf Exizting UYnlizad Zita

The ©CD raccomenda that prohibited unlinad pizg in tha
WYULNERARLE AREAS" and V"WELLEEAD PRCTECTION AREASY at existing
locations ke closed pursuant to 0CD gquidslines. Clecsuze
proceduras will ragulrs submittal Ffor OCD approval of a closura
pian describing proposed company procaduras for clesing pits and
2liminating, to the eoxtent practicsbla, existing and futurs
thraats to fresh watar and the environment frem past disposal at
the 3its. Closura plans will also include a rsasorabla tins
achaduls for inplamentation and sudmiszion of a clecaurs raspor:,
Applications may pa for singie sites or -ompanles may subamlt 2
plan for muitiple locationa.

Zshedule yor Implomantation ©OF Recocamasdations,

Tha OCD ‘racomnends tbevfollowing implazmentation schedula:

A : =iogn © b T ) rad D
i. Currantly Dafined “"Yulnerakls Ares’

xliminate ail discharges to unlined pits within ¢ne
yaar from the affsctivs dats of tha ordar,



14. HMalor Tributaries To The San Juan, Animas and 1a Plaks
Rivers.

BPliminata all discharges to unlined piks within &wo

-
r

8.

b.

Sap . Juan River

Araenta Canyon
Ranito Canyen
Bloenmfield Canyon
Hest fork
Bloomfield Canyon
Caballe Canyon
cabrasto Canyen
canon Pancos
Canon Large
Carracag Canyon
Cnaco River/chaco Wash
Chayez Canyon
Collidga Canyon
Cottonwosd canyen
¢ralghton Canyon
Dain Arroyo
Esgie Nest Wash
Eul Canyon
Farningteon Glads
Francaes Creek
Gallogca Canyon
Gobernador Canyen
Gresn <anyon
Haxre Canyon
Head Canysn
Horn Canyen
Rutz Canyon
La Fragua Canyen
La Jarz Canyen

EDingg a;xﬁr

Arch Rogk Canyan
Barton Arroye
Blancestt Arroyo
Bohanan Canyon
Calloway Canyon
Cock Arroyo

Cox Canyen

Ditch Canyon
Eates Arroyo
Flora Vvista Arxoyo
Hampton Arroyo
Hart Canyon

ars fron effective date of order in the follewing
iputaries to the following rivers:

Laguna Sacn Draw
Lockea Arroyo
¥alpals Arroyc

Hansfield Canyon
Manzanares Canyon
¥any Dsvils Wash
Hunzo Canyoen
Negro Andy Canyon
030 Anarille Canyon
Potter Canyon
Funp Canyon
Rattlasnake Yash
Red Wash

Ruins Canyon

Salt <resk wWash
Shiprock Wash
Shunmway Arroyo
S5lane Canyon
Little Slans Canyon
Stavans Arroyo
Stewart cCanyen
gullivan canyon
Ten Gale €anyen
VYacz Canyon
valdez Canyen
Waughan Arrcye
wright Canven

Hood Axreys
Johngon Arroyc
Jones Arroyo
Kiffen Canyon
Knowlton Canyon
Rochis Arroye
Millar Canyon
Rakbit Arroye
Tuckaer Canyon
Willianms Arroyo
Wyper Arroyo




e

¢. La Rlata Rivex

Barker Arroyo Hurihy Arroyo
connsd Arroyo ricksring Arrcyo
Cottenwoed Arraye Thompsen Arroyo

Coynra Arreyo Twe Cress Arroyo
HeDarnottr Arrevo

{11, Romaining Tgoihuytapy Dryinagay

21iminate all diacharges to unlinsd pits in all
remaining &tributeries within three vyz2ars ron
affactiva data of the ordar,

3. 2is Reglsegravion
Tha OCD recommands that 211 unlined plts cutsida tha
NYULNESAZLE  ARITA3Y  and  MHWELLEEAD PROTECTIOF  ARZAST
r3caiving graater than 2iva (8) barrvels of fiulds par day
ke ragistarad with tha OCD within ona yeasr of the effactivs
dats of crdar.

C. Clesuya Fizng
Applications or nlang o clcae axisting unlined pita In the
AYULNERABLE AREAS! and "WELLHRAD PROTECTION AREAS? will bs
submittad to TCD for approval within 60 days freox the dats
cf glininaticn of tha diachargs.

Yarianess

A. Dischaxgs Pxchihition

The Diractor of tha OCD may adainistratlvely approve &
variance to ths discharga prohlbition if the discharger can
demcnstrata thati )

i. tha discharge glte 1s leocatad cuiside the boundaries
of tha "VULNERABLT ARZA! as defined {n kecommendotion
1. above, Or}

{11, the diacharge qualiity neets or excesads tha New Mexlco
Watar Quality Contrel Commission (WQCC) CGreund Watax
Standards, orj



{41, no protectable ground water exists within 100 vertical
faer cf tha dischargs 1acetion and that a Iresh water
wall oy spring within a radius of 1000 feet of tha
discharga location will nct ba affacted Ly Ih&
discharga.

Tima Sopaduia For Ziiminatvion Q3 Discharseg

for uood causa shown, ths Diractor of tna CCD =iy
maministratively allow an extensicn of tha tina scheduls
for alimination ol dischargea Lo uniined pivs, as dseseripsd
in 8.2, abevy., Icor A paried not to gx<ead ona yaar.



CASE 10343

s v
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DOCKET NO. 1.9

53 !

RIS H - QN TFRARING - THURIDAY - JANUARY 16
$:00 A M. - MORGAN HALL, STATZ LAND OFNCE 3UTLDING,
SAMTA FE, NEW MEXICO

(D¢ Navo 3nd sontinusd Ry November 14, 1991, Commissvn Searizg )

Appiizatinn of BHP Palroitum (Agericas; 1x. o compulaory pooiag, San Juan Couety, New Maxise, Applisiar, ia 2
hovd-5tylad $aLez, 3893 ar order poclicg il miceral interes 8 e Baiia-Frvitacd Cou Qus Pool vadaclyizg e Wi o
Bectlon 23, Towaadip 29 Nord, Razge 13 Weat, formiag a ragcard YiGaere g4 spacing x2d proritica vait for sud pool, Said
Uit 13 1o be Cedlentad to ita axating Cullezos Canyon Usit Waell Na. 150 iecalad ol & pravioualy approvad vzerkiodon ccal gy
welf locazion 235 feet frore ths Soutk line and 1530 feod frod s Wear lice (Uit N} of said Jection 23, Alio s b4 comndered
il e the cont of dmiling 208 somplsting aid well 3ad the allocation of Le cost ersolas well 2g 2actual operaling za3y and
ehargat for cupetvision, designaticn of ippiieast a3 caralor of (o well acd 8 charge for risk lavolved (g drifling said wiit
3ald uzit 15 Jocated at tha scutheast odje of Fumirgion, New Maxdzo, Upop soplication of Leulse Lacke d 372 Locke-Taylar
Dritling Compray, this cas wil Be heard Ds Novo purruast 1o s pravisiogs of Ruls 1220.

(T Novo and toctiaved from November 14, 1391, Commwsion Jearlng.)

Asplization of BHP Patreleun (Americas) lor. for cocpulsary poctiaz, San Juaa Covaty, New Mazieo. Apoucaet, .2
abova-Ryled cquss, seeks aa ordsr pooling =ll miveral laternes in 3¢ Buala-Fruidasd Coal Gas Pool ysderiylsy e 375 of
2acticn 23, Towaskip 29 Nord, Ranzs 13 Wag, forming & rtandaid 220023 gas pacing 23d provetion vait for sald pool, 2aud
ynjl is to e dxgizated Lo its sxisticg Gulleges Canyon Uit Wall Mo, 391 driied & 2 naadand located 575 ot from B Novl
line and 370 Tt from e Past fice (Uait A) cf said Sectice 23, Alio 0 %a conzidersd will be Qe cost of dnilisg 224
complsticg said wall and e allocalion of e cow Lersol w wall a5 actval oparating eosd aad sharges for mopurvision,
detigadtion of apriitant 20 pparatae of e well and 4 chargs for fist Involved (o drijlieg sald weil. Sad veith fxaad & 29
souzkear sdgw of Pacmingloz, New Mexico, Upon applicalion of Louise Locks d%/a Lockn-Taylor Driifiag Comptny. dia
casa will e heard De Novp pursuaat to the peovisiora of Rule $250.

Appilegtion by s GU Conssevation Division for te expansioa of Za 3w s Jasin “Yulcerzble durea® wlich wax eqadlisted
by OCT Crdar 7540 I3 1985, Thae expansions area iocludes all faads dafined by 4 coticur iise whica it Gty ($Q) vartial tor
ahove ADd 0 doth sides of e conterline of drainages (S0 the San Ivas, Azimas and La Plata Rivars Lo Jac jvan, Ko Arribs,
McKiniay acd $asdoval Counties, Naw Manlce, The applization uso requesy ameadmeas 0 OCT Crdar R-7550 224 Orda
B-7940:2 10 probibit all dlsehargas to vniined pits, to requiss the ragisration of all pits auiside the daflzed ' Vuizerale Azea’
82t receive coore then flve Sasrrals ber day, to astablizh 3 spacisl prateclics area af Uindrith, Naw Mexieq azd 1o provide s
walibead protection zoma of 1000 Bet rurrourding all rprings dad Faid watet walls.



STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT
OIL CONSERVATION COMMISSION
APPLICATION OF THE OIL CONSERVATION
DIVISION FCR THE EXPANSION OF THE
SAN JUAN BASIN YVULNERABLE AREAY

WHICH WAS ESTABLISHED BY OCC
ORDER NO. R-7540 IN 1885, CASE NO. 10436

AFFTIDAVIT
STATE OF NEW MEXICO )
) ss.

COUNTY OF SAN JUAN )

Albert R. Greer, being duly sworn, upon oath states:

1. I am president of Benson-Mcntin-CGreer Drilling
Corp., which owns o0il and gas mineral interests and operates
certain o0il and gas producing wellis in the San Juan EBasin in
northwest New Mexico. These property interests may be adversely
affected by the expansion of the "vulnerable area" as proposed by
the 011 conservation Division ("Division") in Case 10436.

2. I know thet the San Juan Basin Long Term Producsd
Water Study Committee has ©been studying expansion of <the
"vulnerable area"™ but I have not been & member of this industry
comnmittee, noxr have I partic%pated in the development of any of the
changes proposed by it or thé Division in Case 10435,

3. On January 9, 1992 my office received - through an
industry association -~ the Division's January 7, 1992 Memorandun,
a -copy of which is attached hereto. This was the first time I

recelved a draft of the rules which the Commission will consider

at its January 16, 1952 hearing.

EXHIBIT "B"
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4., Fursuant to the directive from Mr. William C. Oiscn
in the Divisiont's January 7, 1992 Memorandum, I contacted
Reprographics Center Inc, in Farnington, New Mexico, on Mcnday,
January 13, 1992 to obtain copies of the tcpographic guadrangles
which identify the proposed expanded boundaries for the "vulnerakles
area'., Reprographics Center Inc. advised me on January 13, 1952
that in addition to 113 topographic guadrangles they had had for
several days, 200 new topographic guadrangies had been provided to
them on that date. Further with respect to identificaticn of wells
in relation to the vulnerable area, wells are not spotted on the
topographic guadrangles and section lines are difficult to define.
our draltspersen 1s scheduled to commence spotting wells on these
gquadrangles Friday, January 17. I will not know how my company's
cperaticns are impacted until this work is completed.

5. I contacted Mr. Wiliiam €. ©lson at the Division's
ganta Fe office on January 14, 1992 and was advised that the
DCivision was preparing lists of affected wells by operators, kut
that these lists were not complete at that time.

6. It is my understanding that the 0il Conszervation
Commission intends to conclude the presentation of all evidence in
this case on January 16 or 17, 1%92.

7. Due tc the 1éte date on which Benson-Montin-Greer
Drilling Corp. received the revised drait of the Division's
proposed changes in Order R-7940, and due to the limited time that
the proposed boundaries for the "vulnerable area"™ have been
avaiiable for review through Reprographics Center Inc., it has been

impossible for Benson-Montin-Greer Drilling Corp. to adeguately



prepare for the hearing in Case 10436.

WHEREFORE, Affiant sayeth naught.

= =

ALEERT R. EER -

L~
SUBSCRIBED AND SWORN tc hefore me this _KS day of
January, 1992 by Albert R. Greer.

Notary Public

My Commis=zicn Expires:

~4:724&fi~3a9/ //95;9/
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NOTICES

NEW MEXICO ENERGY,
MINERALS AND NATURAL
RESOURCES DEPARTMENT

OIL CONSERVATION DIVISION
Santa Fe - New Mexico

The State of New Mexico by its Oil Conserva-
tion Commission hereby gives notice pursu-
ant to law and Rules and Regulation of said
Commission promulgated thereunder of the
following public hearing to be held at 9:00
A.M. on Thursday, January 16, 1992, at
Morgan Hall, State L_.and Office Building, Santa
Fe, New Mexico.

STATE OF NEW MEXICO TO:

All named parties and persons

having any right, title, interest

or claim in the following cases
and notice to the public.

(NOTE: All land descriptions herein refer to
the New Mexico Principal Meridian whether or
not so stated.)

¢ GASE 10436:
Application by the Oil Conservation Division
for the expansion of the San Juan Basin
*Vulnerable Area” which was established by
OCC Order R-7940 in 1985. The expansion
area includes all lands defined by a contour
line which is fifty (50) vertical feet above and
on both sides of the centerline of drainages
into the San Juan, Animas and La Plata
Rivers in San Juan, Ric Arriba, McKinley and
Sandoval Counties, New Mexico. The appli-
cation also requests amendments to OCC
Order R-7940 and Order R-7940-A to prohibit
all discharges to unlined pits, to require the
registration of all pits outside the defined
“Vulnerable Area” that receive more than five
t?arrels per day, to establish a special protec-
tion area at Lindrith, New Mexico and to
provide a wellhead protection zone of 1000

feeltI surrounding all springs and fresh water
wells,

New Mexico Register

Volume I Number 24
December 31, 1991

Given under the Seal of the State of New
Mexico Oil Conservation Commission atSanta
Fe, New Mexico on this 20th day of December
1991. .

STATE OF NEW MEXICO
OIL CONSERVATION DIVISION

WILLIAM J. LEMAY, Director

SEAL

NEW MEXICO GAME AND FISH
DEPARTMENT

STATE GAME COMMISSION

MEETING ANNOUNCEMENT

The State Game Commission will meet
Jan. 7, 1992 at 1 p.m. at the Education De-
partment Building, Mabry Hall, 300 Don
Gaspar in Santa Fe. Agenda items will in-
clude:

Approval of minutes, repart from Water-
fowl/Upland Game Council, approval of habitat
stamp and regional five-year plans and 1992-
1993 projects, license revocation recom-
mendations, funding for bear study, reaffirm
Open Meetings Act, approval of Mission
Statement, financial assessments to vendors
because of unaccounted licenses (Reg. 691),
proposed legislation. Open discussion by
commission to include long range plan for the
commission, comments on the advisory
council system, objectives for the game de-

partment.

NEW MEXICO HUMAN
SERVICES DEPARTMENT

MEDICAL ASSISTANCE DIVISION

The New Mexico Human Services Depart-
ment will hold a hearing on Friday, January
31, 1992 at9:00 AM, in the Conference Room

Page 1

atthe Kennedy Building, at 331 Sandoval, in
Santa Fe, New Mexico.

The Department has recently undertaken a
thorough review of Medicaid expenditures.
Currently, the Medicaid program reimburses
for home health agencies services using the
Medicare reimbursement methodology. The
Department is proposing to reduce reim-
bursement by decreasing the cost limits by
3.1 percentage points for the period Decem-
ber 1, 1991, to June 30, 1992.

Interested persons may testify at this hearing
ormay submitwritten comments no later than
January 31, 1992to Richard W. Heim, Secre-
tary, Human Services Department, P. O. Box
2348, Santa Fe, New Mexico 87504-2348.

Copies of the proposed regulation may be
obtained by sending a self-addressed stamped

" envelope to Medical Assistance Division, P.

O. Box 2348, Santa Fe, New Mexico 87504-
2348.

NEW MEXICO JUVENILE
PAROLE BOARD

New Mexico Juvenile Parole Board will be
conducting a public hearing at 1506 S. St.
Francis Drive, Santa Fe, NM on January 31,
1992 at 9:00 AM on Juvenile Parole Board
Rules and Regulations. Those requesting a
copy of rules can call 827-3599 or pick up a
set at the above mentioned address.

NEW MEXICO STATE RACING
COMMISSION

P. O. Box 8576, Highland Sta.
Albuquerque, NM 87198
(505) 841-4644

NOTICE OF RULEMAKING AND
PUBLIC HEARING

NOTICE ISHEREBY GIVEN thatarulemaking
and public hearing will be held Tuesday,



