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EXAMINER CATANACH: At t h i s t i m e w e ' l l 

c a l l Case 10467, w h i c h i s t h e a p p l i c a t i o n o f 

Ya t e s P e t r o l e u m C o r p o r a t i o n f o r c o m p u l s o r y 

p o o l i n g and an u n o r t h o d o x gas w e l l l o c a t i o n , Eddy 

County, New Me x i c o . 

Are t h e r e a p p e a r a n c e s i n t h i s case? 

MR. CARROLL: Yes, Mr. Examiner. I'm 

E r n e s t C a r r o l l o f t h e A r t e s i a law f i r m o f Losee, 

C a r s o n , Haas & C a r r o l l . I am h e r e r e p r e s e n t i n g 

Y a t e s P e t r o l e u m i n t h i s a p p l i c a t i o n . Mr. 

Examin e r , I w i l l have t h r e e w i t n e s s e s f o r t h i s 

a p p 1 i c a t i on. 

I w o u l d a l s o l i k e t o p o i n t o u t t o t h e 

Examiner a t t h e t i m e we f i l e d t h e s e a p p l i c a t i o n s , 

we a c t u a l l y f i l e d , i t was r e a l l y -- i t c o u l d have 

r e s u l t e d i n t h r e e s e p a r a t e l o c a t i o n s f o r a w e l l . 

And we w o u l d l i k e f o r t h e r e c o r d a t t h i s t i m e t o 

p o i n t o u t t h a t w i t h r e s p e c t t o Case 10467, Y a t e s 

P e t r o l e u m w i l l be p u r s u i n g t h e l o c a t i o n w h i c h 

w o u l d be 660 f e e t f r o m t h e n o r t h l i n e and 1330 

f e e t f r o m t h e e a s t l i n e o f s a i d S e c t i o n 27. 

We w o u l d a l s o t h e r e f o r l i k e t o g i v e 

n o t i c e t h a t by making t h i s e l e c t i o n , Case 10472 

w o u l d t h e n no l o n g e r be n e c e s s a r y , and we w o u l d 

d i s m i s s t h e a p p l i c a t i o n made i n t h a t p a r t i c u l a r 
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case. 

Mr. E x a m i n e r , I w o u l d a l s o f o r t h e 

r e c o r d p o i n t o u t t h a t t h e r e a r e c o m p e t i n g 

a p p l i c a t i o n s t o d a y b e f o r e t h e Commission, or t h e 

D i v i s i o n , and t h a t o t h e r c o m p e t i n g case w o u l d be 

o f N e a r b u r g E x p l o r a t i o n Company i n Case No. 

10473 . 

We w o u l d recommend t o t h e Examiner a t 

t h i s t i m e t h a t t h i s Case 10473 be c o n s o l i d a t e d 

w i t h 10467 f o r t h e p u r p o s e o f t a k i n g e v i d e n c e 

t o d a y . 

EXAMINER CATANACH: Okay. Mr. T u r n e r ? 

MR. TURNER: Yes. J. Randy T u r n e r w i t h 

Kemp, S m i t h , Duncan & Hammond o u t o f M i d l a n d , 

Texas, e n t e r i n g an a p p e a r a n c e on b e h a l f o f 

N e a r b u r g E x p l o r a t i o n Company. 

EXAMINER CATANACH: You have no 

o b j e c t i o n t o t h e c o n s o l i d a t i o n o f t h e cases? 

MR. TURNER: I have no o b j e c t i o n t o t h e 

c o n s o l i d a t i o n o f t h e c a s e s . However, as we 

d i s c u s s e d p r i o r t o t h e r e c e s s , I a t t h i s t i m e 

w o u l d move f o r a c o n t i n u a n c e o f t h o s e cases as 

c o n s o l i d a t e d due t o t h e r e c e n t d i s c o v e r y o f t h e 

e x i s t e n c e o f an o p e r a t i n g agreement w h i c h c r e a t e s 

an agreement between t h e p a r t i e s and e f f e c t i v e l y 
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p o o l s t h e i n t e r e s t s t h a t a r e b e i n g a s k ed t o be 

p o o l e d by t h e Commission t o d a y . 

I t i s our p o s i t i o n t h a t t h e i n t e r e s t s 

a r e p o o l e d by v i r t u e o f t h e o p e r a t i n g a g r e e m e n t , 

and t h a t r e a l l y t h e Commission does n o t have 

j u r i s d i c t i o n h e r e i n t h i s case. 

MR. CARROLL: Mr. C a t a n a c h , Y a t e s 

P e t r o l e u m does n o t c o n s e n t t o o r a g r e e w i t h t h e 

m o t i o n as posed by Mr. T u r n e r , and we w o u l d ask 

t h a t t h e D i v i s i o n go ahead and hear e v i d e n c e i n 

t o d a y ' s case. 

The a g r e e m e n t , any k i n d o f an 

agr e e m e n t , f i r s t o f a l l , Y a t e s t a k e s t h e p o s i t i o n 

t h a t t h e o p e r a t i n g agreement t h a t Mr. T u r n e r 

makes r e f e r e n c e t o does n o t b i n d Y a t e s , n o r can 

N e a r b u r g l a y c l a i m t o b e i n g an o p e r a t o r u n d e r 

t h a t a g reement. 

The o p e r a t i n g agreement t h a t he makes 

r e f e r e n c e t o i s a 1969 o r 67, I'm n o t s u r e , 

o p e r a t i n g agreement w h i c h makes S i n c l a i r , A r c o 

t h e o p e r a t o r . The o n l y c l a i m t h a t N e a r b u r g can 

make w o u l d be a s u c c e s s o r o p e r a t o r . And we t h i n k 

under t h e t e r m s o f t h a t agreement t h e y c a n n o t l a y 

c l a i m n o r have t h e y e x e r c i s e d t h e i r r i g h t s t o be 

a s u c c e s s o r o p e r a t o r . 
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Mr. T u r n e r made t h e s t a t e m e n t t h a t he 

f e e l s t h a t t h e D i v i s i o n does n o t have 

j u r i s d i c t i o n . N o t h i n g w i t h i n t h a t o p e r a t i n g 

agreement d e p r i v e s t h i s D i v i s i o n o f j u r i s d i c t i o n 

t o h e a r t h i s m a t t e r . 

The o n l y g r o u n d s o f w h i c h t h i s D i v i s i o n 

s h o u l d c o n s i d e r f o r c o n t i n u i n g a case w o u l d be i f 

Mr. T u r n e r was n o t p r e p a r e d t o hear — t o p r e s e n t 

t h i s c ase, and I d o n ' t t h i n k t h a t a l l e g a t i o n has 

been made. I t h i n k b o t h p a r t i e s a r e h e r e t o 

p r e s e n t i t . 

The D i v i s i o n i s -- i t i s Y a t e s ' 

p o s i t i o n t h e r e i s no o p e r a t i n g a greement. 

N e a r b u r g has n o t a g r e e d t o t h e o p e r a t i o n o f t h i s 

w e l l by Y a t e s , n or has Y a t e s a g r e e d t o t h e 

o p e r a t i o n o f t h i s a c r e a g e and p r o p o s e d w e l l by 

N e a r b u r g . T h e r e f o r e , i t i s a p r i m e case f o r 

c o m p u l s o r y p o o l i n g and s h o u l d be h e a r d by t h e 

D i v i s i o n a t t h i s t i m e . 

MR. TURNER: Mr. H e a r i n g E x a m i n e r , 

S e c t i o n 70-2-17 o f New Mexico S t a t u t e s A n n o t a t e d 

i s t h e p e r t i n e n t s t a t u t e t h a t g r a n t s t h e 

Commission t h e power t o c o m p u l s o r y p o o l . And 

t h a t p r o v i s i o n i s v e r y c l e a r . That says t h a t t h e 

Commission has t h e a u t h o r i t y t o p o o l i n t h e 
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absence o f an agreement o f t h e p a r t i e s . The 

p a r t i e s have an agreement. An o p e r a t i n g 

agreement i s i n f o r c e t h a t c o v e r s t h i s t r a c t . 

Now, i f Mr. C a r r o l l needs a d d i t i o n a l 

t i m e t o s a t i s f y h i m s e l f as t o t h e e x i s t e n c e o f 

t h e o p e r a t i n g a g r e e m e n t , t h e e f f e c t o f i t , and as 

t o w h e t h e r o r n o t i t ' s s t i l l i n f o r c e and e f f e c t , 

we t h i n k t h a t we're v e r y happy t o g r a n t him t h a t 

o p p o r t u n i t y . 

We t h i n k t h a t i n i t s e l f i s g r o u n d s f o r 

a c o n t i n u a n c e o f t h i s case t o p r o v i d e him t h e 

o p p o r t u n i t y t o i n v e s t i g a t e t h e f a c t s , as we have, 

and we b e l i e v e t h a t h e ' l l come t o t h e c o n c l u s i o n 

t h a t i t i s i n f a c t s u b j e c t t o t h i s e x i s t i n g 

o p e r a t i n g a g reement. 

MR. CARROLL: Mr. Ca t a n a c h , I have 

examined t h e o p e r a t i n g agreement and r e a c h e d t h e 

c o n c l u s i o n t h a t i t i s n o t b i n d i n g . I do n o t need 

any f u r t h e r t i m e . I d o n ' t t h i n k Mr. T u r n e r can 

c l a i m any r i g h t s u n d e r t h a t a g reement. I f Mr. 

T u r n e r wants t o c l a i m t h o s e r i g h t s , he has a 

f o r u m , n o t h e r e i n t h e D i v i s i o n . 

But he can go t o t h e c o u r t s and t r y t o 

seek e n f o r c e m e n t o f t h a t a g r e e m e n t , w h i c h I f e e l 

he w i l l be u n a b l e t o because, one, he i s n o t t h e 
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named o p e r a t o r , nor has he e x e r c i s e d any of the 

p r o c e d u r e s w i t h i n t h a t o p e r a t i n g agreement to 

become the s u c c e s s o r o p e r a t o r . 

T h e r e f o r e , b a s i c a l l y what -- t h i s i s an 

old-form o p e r a t i n g agreement. There i s no 

agreement. The i n t e r e s t s a r e f i f t y - f i f t y . They 

c a n ' t -- n e i t h e r s i d e can win or appoint 

t h e m s e l v e s . The agreement i s s i l e n t . I t ' s n u l l 

and v o i d . I t h i n k i f Mr. Turner t r i e d to 

e x e r c i s e or seek enforcement of i t i n the c o u r t s , 

t h a t ' s what he's going to f i n d out, t h a t t h e r e i s 

no agreement. 

We s t a n d by our p o s i t i o n t h a t t h e r e i s 

no agreement. We need no a d d i t i o n a l time. Our 

a p p l i c a t i o n i s pending, and we ask t h a t our 

a p p l i c a t i o n -- i f Mr. Turner doesn't want h i s 

a p p l i c a t i o n heard, t h a t ' s f i n e . We want our 

a p p l i c a t i o n heard because we t h i n k we're e n t i t l e d 

i t to i t . And we do not r e c o g n i z e any c o n t r a c t , 

any o p e r a t i n g agreement out here t h a t would bind 

us w i t h Nearburg. 

MR. TURNER: Mr. Hear i n g Examiner, I 

concur w i t h a l o t of what Mr. C a r r o l l s a y s . I do 

b e l i e v e t h a t t h i s i s not the proper forum f o r a 

d e t e r m i n a t i o n of the e f f e c t or e x i s t e n c e of t h i s 
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o p e r a t i n g a greement. 

But because t h e o p e r a t i n g agreement has 

been p r e s e n t e d t o Mr. C a r r o l l , he has no e v i d e n c e 

t o i n d i c a t e t h a t t h e o p e r a t i n g agreement i s n o t 

i n f o r c e . We b e l i e v e t h a t i f t h e r e i s a 

d i s a g r e e m e n t a b o u t t h e e x i s t e n c e o f t h e o p e r a t i n g 

a g r e e m e n t , t h a t we p r o b a b l y do need t o move t o 

a n o t h e r f o r u m t o g e t t h a t r e s o l v e d . 

But an o r d e r e n t e r e d by t h e Commission 

a t t h i s p o i n t w i t h t h a t d i s p u t e o n g o i n g w o u l d be 

of no f o r c e o r e f f e c t and w o u l d n o t be b i n d i n g on 

e i t h e r p a r t y . And we t h i n k i t w o u l d be an 

e x e r c i s e t h a t w o u l d be p r e m a t u r e a t t h i s t i m e t o 

u n d e r t a k e t h i s h e a r i n g . 

MR. CARROLL: Mr. Ca t a n a c h , l e t me 

r e s p o n d t o t h a t because, Mr. Ca t a n a c h , Mr. T u r n e r 

s t a t e s t h a t I have no e v i d e n c e t h a t i t ' s n o t i n 

e f f e c t . I t ' s Mr. T u r n e r ' s b u r d e n t o p r o v e t h a t 

i t ' s i n e f f e c t . I d o n ' t have t o . There i s no 

o p e r a t i n g a greement. And u n l e s s he can show us 

t h a t t h e r e i s one t h a t has o u r name on i t and has 

N e a r b u r g ' s name on i t , t h e n t h e r e i s no o p e r a t i n g 

a g r e e m e n t . 

I n f a c t , I t h i n k by t h e f a c t t h a t t h e r e 

a r e o p p o s i n g a p p l i c a t i o n s f i l e d t o d a y — t h e y 
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f i l e d an a p p l i c a t i o n f o r p o o l i n g — t e l l s t h i s 

D i v i s i o n and t h e D i v i s i o n must a c c e p t t h o s e 

f i l i n g s as c o n c l u s i v e e v i d e n c e o f t h e f a c t t h a t 

t h e r e i s no o p e r a t i n g a greement. 

Now, i f Mr. T u r n e r t h i n k s he has 

a d d i t i o n a l r i g h t s , he has t h e c o u r t s y s t e m w h i c h 

he can go t o w h i c h can s t a y i t . But u n t i l he 

goes t o t h e c o u r t s y s t e m , t h e r e i s no r e a s o n t h a t 

Y a t e s s h o u l d be d e n i e d i t s r i g h t t o have t h i s 

a p p l i c a t i o n h e a r d and t o seek t h i s c o m p u l s o r y 

p o o l i n g . 

Mr. T u r n e r i s t r y i n g t o seek t h e upper 

hand h e r e when he has n o t h i n g t o seek i t w i t h . 

And I t h i n k i t ' s t o t a l l y i m p r o p e r f o r t h e 

D i v i s i o n t o g r a n t h i s r e q u e s t because a t t h i s 

p o i n t t h e b u r d e n i s on h i m , and he h a s n ' t 

s u s t a i n e d t h e b u r d e n . And t h e p r o p e r f o r u m t o 

d e t e r m i n e w h e t h e r o r n o t t h a t agreement i s p r o p e r 

i s n o t t h e D i v i s i o n . 

He c a n n o t have t h a t s u s t a i n e d . T h e r e ' s 

no way o r p r o c e d u r e by w h i c h t h i s D i v i s i o n can 

d e t e r m i n e t h e b i n d i n g n e s s o f t h a t o p e r a t i n g 

agreement u n l e s s he can show t o t h e p a r t i e s t h a t 

our s i g n a t u r e i s on i t , w h i c h he c a n n o t , t h e n t h e 

Commission must a c c e p t a t f a c e v a l u e t h e f a c t 
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t h a t o p p o s i n g a p p l i c a t i o n s were f i l e d , t h e 

Commission must a c c e p t t h a t . 

B o t h p a r t i e s f i l e d t h e s e t h i n g s . And I 

t h i n k t h e r e f o r t h e D i v i s i o n i s a p p r o p r i a t e t o 

t a k e t h e e v i d e n c e t o d a y . 

EXAMINER CATANACH: Mr. T u r n e r , may I 

see a copy o f t h i s o p e r a t i n g agreement? 

MR. TURNER: Yes. The o p e r a t i n g 

agreement was e n t e r e d i n t o as a r e s u l t o f t h i s 

f a r m o u t a g r e e m e n t , w h i c h I have p r e s e n t e d Mr. 

C a r r o l l w i t h . I t ' s a t t a c h e d as E x h i b i t A t o t h e 

f a r m o u t agreement f r o m John T r i g g , who i s t h e 

p r e d e c e s s o r i n i n t e r e s t , o r a c t u a l l y h i s f a m i l y 

s t i l l owns t h e i n t e r e s t u nder w h i c h Mr. C a r r o l l ' s 

c l i e n t c l a i m s an i n t e r e s t and S i n c l a i r O i l & Gas 

Company, t h e p r e d e c e s s o r t o A r c o , who we have 

a c q u i r e d an a s s i g n m e n t f r o m . 

The a s s i g n m e n t f r o m Mr. T r i g g t o 

S i n c l a i r t h a t was e a r n e d under t h e f a r m o u t 

a g r e e m e n t , i s a l s o i n t h e m a t e r i a l s I have 

f u r n i s h e d Mr. C a r r o l l , a s s i g n i n g 50 p e r c e n t 

i n t e r e s t i n t h e l a n d t h a t i s t h e s u b j e c t o f t h i s 

case . 

And t h e o p e r a t i n g agreement t h a t was 

e n t e r e d i n t o c l e a r l y c o v e r s -- e x e c u t e d by t h e 
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p a r t i e s a t t h e t i m e . A t l a n t i c R i c h f i e l d Company 

as t h e s u c c e s s o r i n i n t e r e s t t o S i n c l a i r O i l 

C o r p o r a t i o n and by Mr. and Mrs. T r i g g , e x e c u t e d , 

a c k n o w l e d g e d , c l e a r l y c o v e r i n g t h e n o r t h h a l f o f 

S e c t i o n 27, s e t t i n g f o r t h e q u a l o w n e r s h i p o f t h e 

i n t e r e s t . That i s t h e agre e m e n t . 

I t ' s a l w a y s been my u n d e r s t a n d i n g t h a t 

t h e Commission does n o t t r y t o i n t e r p r e t m a t t e r s 

o f d i s p u t e between t h e p a r t i e s r e g a r d i n g 

a g r e e m e n t s . That i s l e f t f o r t h e c o u r t s . 

And a t t h i s t i m e what we w o u l d ask i s 

t h a t t h i s case be c o n t i n u e d so t h a t i f we 

c o n t i n u e t o have a d i s a g r e e m e n t r e g a r d i n g t h e 

e f f e c t o f t h i s o p e r a t i n g a g r e e m e n t , t h a t we 

p r o c e e d t o d i s t r i c t c o u r t and have t h e c o u r t 

i n t e r p r e t t h e agreement. V e r y s i m i l a r t o t h e 

p r o c e e d i n g s t h a t Mr. C a r r o l l s a i d t h a t he was 

i n v o l v e d i n i n an e a r l i e r case between Y a t e s and 

Conoco . 

MR. CARROLL: Mr. Ca t a n a c h , t h e 

p r o c e d u r e t h a t Mr. T u r n e r -- a g a i n he's p u t t i n g 

t h e c a r t ahead o f t h e h o r s e . I f Mr. T u r n e r has 

some r i g h t s u nder t h a t a g r e e m e n t , he has a d e q u a t e 

r e d r e s s . He can go t o t h e d i s t r i c t c o u r t and g e t 

a s t a y o f t h e s e p r o c e e d i n g s . He can g e t an 
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i n j u n c t i o n a g a i n s t i t . T h a t ' s h i s p r o p e r c o u r s e 

o f p r o c e e d i n g . 

We have no agreement. We make a 

r e p r e s e n t a t i o n t o t h i s D i v i s i o n t h a t t h e r e i s no 

agreement between t h e p a r t i e s . And you have no 

agreement b e f o r e you w h i c h i s s i g n e d by e i t h e r o f 

t h e s e two p a r t i e s . 

F u r t h e r m o r e , t h e w e l l t h a t t h i s t h i n g 

d e a l t w i t h has been p l u g g e d and abandoned back i n 

1982, some t e n y e a r s ago. T h i s i s j u s t a 

document t h a t ' s f l o a t i n g a r o u n d . And 

f u r t h e r m o r e , t h e r e a r e p r o v i s i o n s f o r s u c c e s s o r 

o p e r a t o r s h i p , w h i c h t h e y have n o t l a i d c l a i m t o . 

And I w o u l d a l s o p o i n t o u t t h a t t h e r e 

i s no way t h a t t h e y c o u l d e v e r l a y c l a i m t o i t 

because i t p r o v i d e s t h a t t h e o n l y way a s u c c e s s o r 

o p e r a t o r can be a p p o i n t e d i f t h e o t h e r one q u i t s 

i s t h a t i t be done by a m a j o r i t y o f t h e 

i n t e r e s t . I can t e l l you t h a t t h e i n t e r e s t i s 

owned r i g h t down t h e m i d d l e by t h i s on 

f i f t y - f i f t y , so t h e r e ' s no way t h a t t h e r e c o u l d 

e v e r be an agreement. 

T h a t ' s why t h e c o m p u l s o r y p o o l i n g 

a p p l i c a t i o n s a r e p r o p e r , and t h e y s h o u l d be 

h e a r d . We ask t h a t t h e D i v i s i o n go ahead and, a t 
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l e a s t w i t h r e s p e c t t o our a p p l i c a t i o n , we ask 

t h a t i t be h e a r d and a d e t e r m i n a t i o n made w i t h 

r e s p e c t t o i t . 

MR. TURNER: Mr. C a t a n a c h , due t o t h e 

t h e f a c t t h a t we d i s c o v e r e d t h e e x i s t e n c e o f t h i s 

o p e r a t i n g agreement a t a v e r y l a t e d a t e , on 

Tuesday a f t e r n o o n i n f a c t , w h i c h t h e n caused us 

t o have t o do a d d i t i o n a l i n v e s t i g a t i o n t o 

d e t e r m i n e t h e e f f e c t o f t h e o p e r a t i n g a g reement. 

We have an a p p l i c a t i o n on f i l e v e r y 

s i m i l a r t o t h a t o f Y a t e s . We c o u l d come b e f o r e 

you r i g h t now and p r e s e n t t h a t a p p l i c a t i o n . Our 

i n t e r e s t i s t h e same as Y a t e s . We're b a s i c a l l y 

a s k i n g f o r t h e same t h i n g . 

But I f e e l t h a t , as an o f f i c e r o f t h e 

C o u r t and o f t h e Commission, t h a t because I have 

d i s c o v e r e d t h e e x i s t e n c e o f t h i s o p e r a t i n g 

a g r e e m e n t , we have t o d e t e r m i n e t h e e f f e c t o f 

t h a t o p e r a t i n g agreement b e f o r e we can p r o c e e d . 

And f o r Mr. C a r r o l l t o s i t h e r e and 

t e l l you t h a t t h a t o p e r a t i n g agreement does n o t 

e x i s t and i s n o t b i n d i n g , t h e r e ' s j u s t no way 

t h a t he can do t h a t g i v e n t h e f a c t t h a t he has 

n o t had t h e o p p o r t u n i t y t o i n v e s t i g a t e t h e 

f a c t s . 
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EXAMINER CATANACH: L e t ' s t a k e a 

f i v e - m i n u t e r e c e s s , and l e t ' s l o o k t h i s document 

o v e r and w e ' l l go f r o m t h e r e . 

[A r e c e s s was t a k e n . ] 

EXAMINER CATANACH: Randy, i s i t y o u r 

c o n t e n t i o n t h a t t h e D i v i s i o n has j u r i s d i c t i o n 

o v e r t h i s document, and has j u r i s d i c t i o n i n w h i c h 

t o make a d e t e r m i n a t i o n i f t h i s i s a v a l i d 

document and t h e p a r t i e s a r e s u b j e c t t o i t ? 

MR. TURNER: I t ' s my c o n t e n t i o n t h a t 

you r e a l l y do n o t have t h a t j u r i s d i c t i o n . 

EXAMINER CATANACH: And Y a t e s has t h e 

same p o s i t i o n on t h e document? 

MR. CARROLL: T h a t ' s c o r r e c t , Mr. 

Cat anach. 

MR. TURNER: I guess f o r my f u r t h e r 

c o n t e n t i o n , by t h e p r e s e n t a t i o n o f t h e document 

t o t h e Commission, t h a t i t a t l e a s t , i t makes a 

case i t s e l f i n r e a d i n g t h e document o f t h e 

e x i s t e n c e o f t h e agreement i n t h a t i t c o u l d w e l l 

be s t i l l i n f o r c e and e f f e c t and, t h e r e f o r e , t h a t 

t h e Commission r e a l l y s h o u l d n o t hear a 

c o m p u l s o r y p o o l i n g a p p l i c a t i o n u n t i l t h a t 

a p p l i c a t i o n i s r e s o l v e d by t h e a p p r o p r i a t e f o r u m , 

i f we c a n ' t a g r e e on i t s h o r t o f g o i n g t o c o u r t . 
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EXAMINER CATANACH: Mr. C a r r o l l , why 

would you want your c a s e heard — do you t h i n k 

t h i s i s s u e s h o u ld be r e s o l v e d b e f o r e we can 

proceed w i t h t h i s ? 

MR. CARROLL: No, s i r , I do not. 

EXAMINER CATANACH: Why not? 

MR. CARROLL: I t h i n k the onl y i s s u e 

t h a t s h o u l d concern the D i v i s i o n i s the 

a p p l i c a t i o n f o r f o r c e d p o o l i n g . Y a t e s ' p o s i t i o n 

i s t h a t t h a t document has no f o r c e and e f f e c t . 

Furthermore, i t ' s a l s o the p o s i t i o n t h a t t h e r e ' s 

not going to be any agreement re a c h e d between the 

p a r t i e s . T h a t ' s why t h e r e a r e two f o r c e d p o o l i n g 

a p p l i c a t i o n s f i l e d . 

And we f e e l t h a t t h i s was j u s t a plo y 

t h a t was sprung on us, as we walked i n t o the 

b u i l d i n g today, j u s t to cause d e l a y i n g a i n i n g 

some l e v e r a g e somewhere. Mr. T u r n e r ' s c l i e n t has 

the burden of p r o v i n g t h a t t h a t document 

c o n t r o l s . As Mr. Turner has a c q u i e s c e d , t h i s 

D i v i s i o n doesn't have any j u r i s d i c t i o n to 

determine i f i t c o n t r o l s . 

T h e r e f o r e , the onl y t h i n g t h a t t h i s 

D i v i s i o n i s concerned w i t h i s what i t does have 

j u r i s d i c t i o n w i t h , i t has two a p p l i c a t i o n s f o r 
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f o r c e d p o o l i n g . I t s h o u l d c o n s i d e r t h o s e . I f 

Mr. T u r n e r has r i g h t s , t h e n he s h o u l d t a k e them 

t o t h e j u r i s d i c t i o n o r t o t h e f o r u m w h i c h has 

j u r i s d i c t i o n t o d e t e r m i n e them. And t h a t ' s what 

I say t o Mr. T u r n e r , i f he t h i n k s he's g o t 

r i g h t s , l e t him go t r y t o e n f o r c e because we 

d o n ' t t h i n k he's g o i n g t o succ e e d . 

MR. TURNER: I b e l i e v e t h a t we have 

e s t a b l i s h e d a p r i m a f a c i e case o f t h e e x i s t e n c e 

o f an agreement. And because t h e r e a p p e a r s t o be 

an a g r e e m e n t , t h e Commission does n o t have t h e 

a u t h o r i t y t o c o m p u l s o r y p o o l t h e t r a c t s because 

t h e y a r e a l r e a d y p o o l e d by v i r t u e o f t h e 

o p e r a t i n g agreement. 

MR. CARROLL: A g a i n Mr. T u r n e r i s 

t r y i n g t o f o r c e t h e b u r d e n o f p r o o f on us. He's 

t h e one t h a t ' s c l a i m i n g t h e b e n e f i t o f t h a t 

document. He needs t o p r o v e i t . And t h i s 

Commission d o e s n ' t have — a g a i n , he's t a l k i n g 

o u t o f b o t h s i d e s o f h i s mouth. 

One, he says you d o n ' t have any 

j u r i s d i c t i o n t o d e t e r m i n e t h e e f f e c t o f t h a t 

a g r e e m e n t , b u t t h e n he t u r n s a r o u n d and says b u t 

you've g o t t h e j u r i s d i c t i o n t o d e t e r m i n e i f 

t h e r e ' s a p r i m a f a c i e case p e r i o d , t h e r e f o r e , 
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s t o p y o u r s e l v e s . 

I t ' s e i t h e r a l l o r none, Mr. Catanach. 

And, q u i t e f r a n k l y , i f you p o s t p o n e t h i s , I'm 

g o i n g t o ask t h a t i t be r e s e t . And we're g o i n g 

t o show r i g h t back up h e r e , w h a t e v e r i t t a k e s , 

two o r t h r e e weeks and we're g o i n g t o demand t h a t 

we p u t o u r case on. I n o t h e r w o r d s , i t ' s a waste 

o f t ime. 

Mr. T u r n e r , i f he t h i n k s he's g o t any 

power, w h i c h he says you d o n ' t have any 

j u r i s d i c t i o n t o d e t e r m i n e , he's g o i n g t o have t o 

go t o c o u r t and seek an i n j u n c t i o n o r s o m e t h i n g 

or d e c l a r a t i o n t h a t t h a t i s a b i n d i n g a g reement. 

W e l l , he can s t i l l do t h a t . That d o e s n ' t a f f e c t 

t h e b u s i n e s s o f t h e Commission o r a n y t h i n g such 

as t h a t . 

He can p r o t e c t h i s r i g h t s . There a r e 

ad e q u a t e r e m e d i e s t h r o u g h r e s t r a i n i n g o r d e r s , 

i n j u n c t i o n s , d e c l a r a t o r y a c t i o n s . T h a t ' s f i n e . 

But l e t him e n f o r c e h i s r i g h t s i n t h e p r o p e r 

f o r u m , w h i c h he a d m i t s , you d o n ' t have any 

j u r i s d i c t i o n f o r . 

MR. TURNER: I d o n ' t know how t h e 

Commission o r Mr. C a r r o l l can t u r n i t s back on 

t h e f a c t t h a t t h e r e i s an agreement t h a t has been 
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p r e s e n t e d here t h a t i f you r e a d i t , I t h i n k , 

c l e a r l y shows t h a t the on l y q u e s t i o n i s t h a t 

whether the l e a s e t h a t ' s s u b j e c t to the o p e r a t i n g 

agreement i s s t i l l i n f o r c e . 

We've p r e s e n t e d the agreement. The 

copy t h a t we've p r e s e n t e d i s e x e c u t e d . Mr. 

C a r r o l l has no e v i d e n c e t h a t i t ' s not a v a l i d 

agreement. I t h i n k because we have at l e a s t made 

a pr ima f a c i e c a s e , t h a t you have to l e t us 

r e s o l v e t h i s d i s p u t e e l s e w h e r e b e f o r e you can 

c o n s i d e r the compulsory p o o l i n g matter. 

I f Mr. C a r r o l l s a y s an agreement cannot 

be reached, w e l l , I t h i n k our r e c o u r s e i s to the 

d i s t r i c t c o u r t . Our c o u r s e of a c t i o n would 

l i k e l y be to f i l e a d e c l a r a t o r y a c t i o n i n 

d i s t r i c t c o u r t to have the c o u r t determine 

whether or not i t ' s v a l i d . 

Once t h a t i s s u e i s r e s o l v e d , then i t 

can be done q u i c k l y . We can come back here i f we 

need t o . I f the c o u r t s a y s t h a t the o p e r a t i n g 

agreement i s a good agreement, i s i n f o r c e , then 

t h e s e h e a r i n g s need not take p l a c e . 

EXAMINER CATANACH: Mr. Tur n e r , a r e you 

pr e p a r e d to p r e s e n t e v i d e n c e and t e s t i m o n y i n 

t h i s c a s e today? 
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MR. TURNER: Your Honor, we a r e 

p r e p a r e d to p r e s e n t e v i d e n c e . We t h i n k t h a t to 

p r e s e n t e v i d e n c e a t t h i s p o i n t , though, would be 

premature because we b e l i e v e without any doubt 

t h a t the agreement i s c o n t r o l l i n g and t h a t to do 

so would be a waste of e v e r y o n e ' s time and would 

be i n a p p r o p r i a t e . 

And I t h i n k i t ' s j u s t o u t s i d e the 

parameters of the s t a t u t e t h a t g r a n t s the 

Commission the a u t h o r i t y to g r a n t compulsory 

poo1i ng. 

EXAMINER CATANACH: P a r t of the b a s i s 

f o r your r e q u e s t f o r c o n t i n u a n c e was to g i v e 

Y a t e s some a d d i t i o n a l time to r e v i e w the document 

and make t h e i r own d e t e r m i n a t i o n whether they 

were bound by the agreement. I don't t h i n k 

t h a t ' s going to happen. Y a t e s has a l r e a d y formed 

an o p i n i o n on t h a t . I don't know t h a t a 

c o n t i n u a n c e i s going to do anybody any good. 

And when do you propose to c o n t i n u e 

t h i s to? I mean, I don't u n d e r s t a n d . 

MR. TURNER: We would s i m p l y c o n t i n u e 

i t u n t i l e i t h e r we r e a c h an agreement or we get a 

d e t e r m i n a t i o n from the d i s t r i c t c o u r t t h a t the 

agreement i s e i t h e r v a l i d or i t ' s not v a l i d . 
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MR. RAND CARROLL: Pardon me. Rand 

C a r r o l l from OCD. When do you i n t e n d on f i l i n g 

t h i s a c t i o n b e f o r e the d i s t r i c t c o u r t ? 

MR. TURNER: Immediately. 

MR. RAND CARROLL: L i k e today or 

tomorrow? 

MR. TURNER: Not today. We would have 

to get back to Midland and get the documents 

p r e p a r e d . I t would probably be f i l e d on Monday. 

MR. RAND CARROLL: When do you expect a 

d e t e r m i n a t i o n from the d i s t r i c t c o u r t then? 

MR. TURNER: I f we f i l e the matter i n 

d i s t r i c t c o u r t , you never know f o r s u r e , but on a 

matter such as t h i s , we would f i l e a d e c l a r a t o r y 

judgment a c t i o n . I t would take v e r y l i m i t e d 

e v i d e n c e . We t h i n k we can get a ve r y e a r l y 

s e t t i n g and t h a t we t h i n k probably i n 60 days or 

so we c o u l d have a r e s o l u t i o n of t h i s matter as 

i t s h o u l d be r e s o l v e d . 

MR. CARROLL: I t o t a l l y d i s a g r e e . Mr. 

Turner i s not at a l l f a m i l i a r w i t h the c o u r t s . I 

p r a c t i c e everyday i n the c o u r t s i n Eddy County, 

and t h i s i s where t h i s matter i s going to be 

heard. 

I can t e l l you a l r e a d y t h e r e ' s only two 
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judges i n Eddy County. One of them has a l r e a d y 

r e c u s e d h i m s e l f from Y a t e s m a t t e r s because he i s 

a r e s i d e n t of A r t e s i a and i s too c l o s e l y 

a s s o c i a t e d and he f e e l s he c a n ' t f a i r l y and 

i m p a r t i a l l y hear c a s e s i n v o l v i n g Y a t e s , which i s 

h i s p r e r o g a t i v e because he grew up and h i s f a m i l y 

has r e p r e s e n t e d Y a t e s a t t i m e s . 

That means t h e r e ' s one judge. I can 

t e l l you t h a t they j u s t s e t the docket through 

l a t e , i n t o the l a t t e r p a r t of t h a t y e a r . Judge 

S h u l e r i s not going to be a b l e to hear t h i s c a s e 

i n 60 days. I can j u s t f l a t put money on t h a t . 

I t w i l l p r o b ably take a y e a r or more. 

Al s o you need to be aware t h a t a l r e a d y 

one of our c o u n t i e s i n the F i f t h J u d i c i a l 

D i s t r i c t has a l r e a d y slowed down i t s h e a r i n g of 

c a s e s because i t ' s run out of money. 

Mr. Turner i s j u s t -- a g a i n , t h i s i s 

improper. The Commission s h o u l d n ' t even worry 

about t h a t . He, on the one hand, t e l l s you t h a t 

you c a n ' t t e l l me whether t h a t ' s a good agreement 

or not, and y e t he wants you to take a c t i o n which 

makes you make a p r e s u p p o s i t i o n t h a t i t i s 

v a l i d . W e l l , you do not f i n d Y a t e s ' name on t h a t 

agreement. You do not f i n d Nearburg's name on 
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t h a t agreement. 

T h i s Commission can o n l y a c t w i t h 

r e s p e c t to i t s r u l e s and i t s r e g u l a t i o n s . We 

both have asked f o r a compulsory p o o l i n g 

h e a r i n g . I f Mr. Turner i n f a c t has r i g h t s 

somewhere e l s e , l i k e he's t e l l i n g you, then t e l l 

Mr. Turner to go to t h a t somewhere e l s e , t h a t 

o t h e r j u r i s d i c t i o n , t h a t o t h e r forum, and 

e x e r c i s e and seek v i n d i c a t i o n of h i s r i g h t s . 

And a l l I ask i s t h a t we get what we're 

e n t i t l e d to b e f o r e the D i v i s i o n . The D i v i s i o n 

can hear t h i s a p p l i c a t i o n . L e t us hear i t . 

EXAMINER CATANACH: Mr. C a r r o l l , i t 

appears t h a t e i t h e r way i t ' s going to the 

c o u r t h o u s e . Whichever way we go, whether to 

c o n t i n u e the c a s e s or not --

MR. CARROLL: T h a t ' s p o s s i b l e , Mr. 

Catanach, but I don't know t h a t the Nearburgs 

w i l l put t h e i r money where t h e i r mouth i s , 

because I'm not so s u r e t h a t t h e y ' l l be w i l l i n g 

to f i l e t h i s c o u r t a c t i o n . The t h i n g i s i t ' s 

t h e i r burden; i t ' s not o u r s . We need to o p e r a t e 

w i t h t h a t . 

Now, i t may u l t i m a t e l y , Mr. Catanach, 

i t may u l t i m a t e l y end up i n the c o u r t h o u s e . But 
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t h a t ' s f i n e . The courthouse i s where, i f Mr. 

Nearburg i s r i g h t , no matter what a c t i o n the 

Commission t a k e s , he can get v i n d i c a t i o n . He can 

get adjustment of the e q u i t i e s . That can be done 

i n the c o u r t h o u s e . 

The D i v i s i o n c a n ' t do t h a t . A l l the 

D i v i s i o n can do i s f o l l o w i t s r u l e s and t r y to 

manage the o i l and gas i n d u s t r y and do t h a t 

p r o p e r l y . And t h a t ' s a l l I'm a s k i n g . 

I f Mr. Turner has an argument, he's got 

adequate grounds f o r r e d r e s s . No matter what 

t h i s Commission does, he can go and take c a r e of 

i t t h e r e . He's t e l l i n g you t h a t t h a t ' s the o n l y 

people t h a t can a c t on t h i s agreement or make a 

d e t e r m i n a t i o n , t h a t ' s f i n e . You make your 

d e t e r m i n a t i o n on the a p p l i c a t i o n . And w e ' l l go 

to c o u r t , i f t h a t ' s what he wants. 

MR. TURNER: I n order f o r the 

Commission to grant compulsory p o o l i n g , as I read 

the s t a t u t e , you would have to f i n d t h a t t h e r e i s 

no agreement p o o l i n g the i n t e r e s t s . 

MR. CARROLL: We can p r e s e n t e v i d e n c e 

on i t today, Mr. Catanach. 

MR. TURNER: And we can --

MR. CARROLL: And you can make a 
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d e t e r m i n a t i o n on t h e b a s i s o f t h a t . 

MR. TURNER: We w o u l d c o n s e n t t o a 

h e a r i n g on t h e q u e s t i o n as t o w h e t h e r o r n o t 

t h e r e i s an agree m e n t . 

EXAMINER CATANACH: I t h i n k we s h o u l d 

have b o t h p a r t i e s p r e s e n t t h e i r cases t o d a y . And 

i f you l i k e , Mr. C a r r o l l says you do have a n o t h e r 

avenue t o p u r s u e i f you want t o do t h a t . T h a t ' s 

f i n e . I t h i n k we have a l l t h e p e o p l e h e r e 

t o d a y . L e t ' s do i t and g e t i t o v e r w i t h --

MR. TURNER: Okay. 

EXAMINER CATANACH: -- and go f r o m 

t h e r e . 

L e t me t a k e c a r e o f a l i t t l e b i t o f 

b u s i n e s s . We d i d n ' t c a l l case 10473, w h i c h i s 

t h e a p p l i c a t i o n o f N e a r b u r g E x p l o r a t i o n Company 

f o r c o m p u l s o r y p o o l i n g and an u n o r t h o d o x gas w e l l 

l o c a t i o n , Eddy County, New Me x i c o . 

And I presume t h e ap p e a r a n c e s a r e t h e 

same i n b o t h t h e s e cases? 

MR. CARROLL: T h a t ' s c o r r e c t . 

EXAMINER CATANACH: L e t me go ahead and 

c a l l Case 10472, w h i c h i s t h e a p p l i c a t i o n o f 

Y a t e s P e t r o l e u m C o r p o r a t i o n f o r c o m p u l s o r y 

p o o l i n g , Eddy Cou n t y , New M e x i c o , and as per t h e 
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p r e v i o u s d i s c u s s i o n w i t h Mr. E r n i e C a r r o l l , t h i s 

case w i l l be d i s m i s s e d . 

MR. CARROLL: Mr. Exami n e r , I have 

t h r e e w i t n e s s e s . The t h r e e w i t n e s s e s w i l l s t a n d 

up t o be sworn i n . 

EXAMINER CATANACH: Mr. T u r n e r , how 

many w i t n e s s e s do you have? 

MR. TURNER: I ' l l have two w i t n e s s e s . 

EXAMINER CATANACH: Can I g e t a l l t h e 

w i t n e s s e s t o , p l e a s e , s t a n d and be sworn i n . I 

see f o u r . 

[The w i t n e s s e s were d u l y s w o r n . ] 

MR. CARROLL: We c a l l Mr. Mike B u r c h as 

our f i r s t w i t n e s s , Mr. Examiner. 

MIKE BURCH 

H a v i n g been d u l y sworn upon h i s o a t h , was 

examined and t e s t i f i e d as f o l l o w s : 

EXAMINATION 

BY MR. CARROLL: 

Q. For t h e r e c o r d , s i r , w o u l d y o u , p l e a s e , 

s t a t e y o u r name and o c c u p a t i o n . 

A. My name i s Mike B u r c h . I work w i t h 

Y a t e s P e t r o l e u m C o r p o r a t i o n . I'm a p e t r o l e u m 

landman. 

Q. How l o n g have you been so employed by 
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Y a t e s Petroleum? 

A. C l o s e to t h r e e y e a r s now. 

Q. Mr. Burch, you have had p r e v i o u s 

o c c a s i o n to come and t e s t i f y b e f o r e the D i v i s i o n 

w i t h r e s p e c t to the petroleum land management 

m a t t e r s ; i s t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. And at those e a r l i e r times of 

test i m o n y , have you had your c r e d e n t i a l s a c c e p t e d 

w i t h r e s p e c t to petroleum management and la n d 

management and your a b i l i t y to t e s t i f y as an 

e x p e r t w i t h r e s p e c t to those m a t t e r s ? 

A . Yes, I have. 

MR. CARROLL: Mr. Catanach, I would 

tender Mr. Burch as an e x p e r t w i t h r e s p e c t to 

petroleum land management m a t t e r s . 

EXAMINER CATANACH: He i s so 

q u a l i f i e d . 

Q. (BY MR. CARROLL) Mr. Burch, you a r e 

f a m i l i a r w i t h the a p p l i c a t i o n of Y a t e s Petroleum, 

which i s pending i n t h i s p a r t i c u l a r c a s e , a r e you 

not ? 

A. Yes, I am. 

Q. And you have pr e p a r e d c e r t a i n e x h i b i t s , 

or a t l e a s t had under your d i r e c t i o n and c o n t r o l , 
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c e r t a i n e x h i b i t s t o be p r e s e n t e d p u r s u a n t t o t h i s 

a p p l i c a t i o n ? 

A . Yes, I have. 

Q. Mr. B u r c h , l e t ' s t u r n , f i r s t o f a l l , t o 

E x h i b i t No. 1 and ask you t o i d e n t i f y what t h a t 

exh i b i t i s . 

A. E x h i b i t No. 1 i s a map o u t l i n i n g t h e 

ac r e a g e i n c l u d i n g o u r p r o p o s e d w e l l a l o n g w i t h 

o t h e r a c r e a g e i n t h e a r e a t h a t Y a t e s has o p e r a t e d 

w e l l s on i n t h e p a s t . 

O u t l i n e d i n r e d and t h e n c o l o r e d i n 

y e l l o w i s t h e d e s c r i b e d a c r e a g e t h a t we're 

s e e k i n g t o p o o l . The r e d d o t i s t h e a c t u a l 

l o c a t i o n t h a t we're s e e k i n g t o p o o l . 

Q. Then, Mr. B u r c h , t h e a c r e a g e t h a t i s 

c o l o r e d , I b e l i e v e , r e d , b l u e , and or a n g e a l s o i s 

a d d i t i o n a l a c r e a g e where Y a t e s o p e r a t e s s i m i l a r 

w e l l s s u r r o u n d i n g t h i s p r o p o s e d p o o l i n g s i t e ? 

A. That i s c o r r e c t . 

Q. And t h e n t h e a r e a w i t h t h e g r e e n 

C r o s s h a t c h , t h a t ' s a w o r k i n g i n t e r e s t u n i t , i s i t 

n o t ? 

A. T h a t ' s a w o r k i n g i n t e r e s t u n i t t h a t we 

have t h a t we o p e r a t e f o u r w e l l s i n . 

Q. A l l r i g h t . 
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A. I t ' s the Rio Pecos working i n t e r e s t 

un i t . 

Q. A l l r i g h t . With r e s p e c t to the Y a t e s 

Petroleum's e x p e r i e n c e , i t has had e x p e r i e n c e 

o p e r a t i n g t h e s e k i n d of -- t h i s i s a Morrow t e s t , 

but t h e s e k i n d of w e l l s i n t h i s p a r t i c u l a r a r e a ; 

i s t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. Now, Mr. Burch, I ' d ask you to t u r n to 

E x h i b i t No. 2. Would you e x p l a i n to the Examiner 

what E x h i b i t No. 2 i s and what i t p o r t r a y s ? 

A. E x h i b i t No. 2 i s a l i s t of the working 

i n t e r e s t owners i n our proposed w e l l i n the n o r t h 

h a l f of S e c t i o n 27 t h a t c o n s i s t s of Y a t e s 

Petroleum C o r p o r a t i o n and ot h e r p a r t i e s , and a l s o 

l i s t e d i s t h e i r working i n t e r e s t ownership. 

Q. A l l r i g h t . Now, the f i r s t f our 

companies l i s t e d , Y a t e s Petroleum C o r p o r a t i o n , 

Y a t e s D r i l l i n g Company, Abo Petroleum 

C o r p o r a t i o n , and Myco I n d u s t r i e s , I n c . , a r e those 

r e l a t e d companies? 

A. Those a r e a l l Y a t e s Petroleum r e l a t e d 

companies. And they r e p r e s e n t a p p r o x i m a t e l y 

2 6.25 p e r c e n t . 

Q. A l l r i g h t . And Y a t e s Petroleum i s the 
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e n t i t y , though, t h a t i s s e e k i n g o p e r a t o r s h i p of 

t h i s p a r t i c u l a r w e l l ? 

A . T h a t ' s t r u e . 

Q. The re m a i n i n g -- the ownership t h a t i s 

the d i v i s i o n out here w i t h r e s p e c t to t h i s i s 

Nearburg E x p l o r a t i o n , who owns 50 p e r c e n t ; i s 

t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. And then the o t h e r people, the names 

t h a t appear above Nearburg, they t o t a l up 50 

p e r c e n t ; i s t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. Now, w i t h r e s p e c t to Y a t e s ' a p p l i c a t i o n 

f o r t h i s f o r c e d p o o l i n g , w i t h r e s p e c t to the 50 

p e r c e n t o t h e r than Nearburg E x p l o r a t i o n , do they 

support Y a t e s i n t h e i r a p p l i c a t i o n f o r f o r c e d 

poo 1ing? 

A. Yes, t h a t ' s c o r r e c t . We r e p r e s e n t f o r 

the Commission today 50 p e r c e n t . 

Q. And so r e a l l y the i n t e r e s t t h a t needs 

to be f o r c e d pooled by t h i s a p p l i c a t i o n i s j u s t 

Nearburg E x p l o r a t i o n Company; i s t h a t c o r r e c t ? 

A. T h a t ' s t r u e . 

Q. Now, Mr. Burch, n o t i c e of Y a t e s ' i n t e n t 

to d r i l l t h i s w e l l has been s e n t to Nearburg; i s 
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t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. I ask you to t u r n to E x h i b i t s 3-A and 

3-B. Would you e x p l a i n what t h e s e e x h i b i t s a r e ? 

A. E x h i b i t 3-A i s the March 24, 1992, 

l e t t e r to Nearburg E x p l o r a t i o n Company pr o p o s i n g 

our Chalk "AKH" F e d e r a l No. 2 i n the n o r t h h a l f 

of S e c t i o n 27, 18 South, 27 E a s t . I n c l u d e d i n 

t h a t l e t t e r were two AFE, a u t h o r i t i e s f o r 

e x p e n d i t u r e f o r d r i l l i n g of the w e l l . 

A l s o e n c l o s e d was a copy of the 

o p e r a t i n g agreement. A l s o i n c l u d e d -- w e l l , 

those were the two t h i n g s t h a t were i n c l u d e d i n 

the l e t t e r , our p r o p o s a l to them on March 24. 

Q. A l l r i g h t . L e t ' s t a l k about E x h i b i t 

3-B . 

A. E x h i b i t 3-B i s a l e t t e r dated A p r i l 2 

of 1992 to Nearburg E x p l o r a t i o n , a g a i n , w i t h the 

p r o p o s a l on the Chalk "AKH" F e d e r a l No. 3 f o r the 

n o r t h h a l f of S e c t i o n 27, 18 South, 27 E a s t , 

making a new p r o p o s a l , making another p r o p o s a l 

f o r t h a t w e l l . And the d i f f e r e n c e on i t t h e r e 

was the matter of the l o c a t i o n . 

Q. A l l r i g h t . T h i s A p r i l 2 l e t t e r r e v i s e d 

the l o c a t i o n to the 660 from the n o r t h l i n e 1330, 
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which i s i n our a p p l i c a t i o n today; i s t h a t 

c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. Now, w i t h r e s p e c t to both of t h e s e 

e x h i b i t s , a t t a c h e d behind 3-A and 3-B a r e the 

c o p i e s of the r e t u r n r e c e i p t c a r d s ; i s t h a t 

c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q . Showing t h a t t h e s e were s e n t to 

Nearburg E x p l o r a t i o n Company? 

A. T h a t ' s c o r r e c t . 

Q. Now, would you, p l e a s e , t e l l the 

Examiner e x a c t l y what k i n d of r e s p o n s e s were 

o b t a i n e d w i t h r e s p e c t to t h i s correspondence from 

Nearburg? 

A. A f t e r the March 24 l e t t e r , t h e r e was a 

phone c a l l r e c e i v e d from Bob S h e l t o n to Mecca 

M a u r i t s e n i n our l a n d department i n q u i r i n g about 

the l e t t e r and the p r o p o s a l t h a t we d i d send. 

Bob asked why they had r e c e i v e d the l e t t e r and 

s t a t e d the f a c t t h a t they were going to send t h a t 

i n f o r m a t i o n back to us and wanted us to c o n s i d e r 

t h e i r p r o p o s a l . 

Q. A l l r i g h t . Any o t h e r r e s p o n s e s ? 

A. W e l l , the only o t h e r response we had 
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a f t e r o u r A p r i l 2 l e t t e r , t h e o n l y o t h e r w r i t t e n 

r e s p o n s e we had was — we r e c e i v e d an a t t o r n e y ' s 

l e t t e r i n d i c a t i n g a f o r c e d p o o l i n g --

Q. A l l r i g h t . 

A. -- t h e i r i n t e n t t o f o r c e p o o l . 

Q. You d i d r e c e i v e n o t i c e o f t h e o t h e r 

a p p l i c a t i o n t h a t i s a l s o b e i n g h e a r d a t t h i s 

t i m e , Case 10473; i s t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. That a p p l i c a t i o n was f i l e d a f t e r o u r 

a p p l i c a t i o n ; i s t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. W i t h r e s p e c t t o t h e p o s i t i o n o f Y a t e s 

P e t r o l e u m a t t h i s t i m e , i s t h e r e any room f o r 

n e g o t i a t i o n w i t h r e s p e c t t o t h e i s s u e o f who 

o p e r a t e s t h i s w e l l ? 

A . No . 

Q. I s i t t h e p o s i t i o n o f management o f 

Y a t e s P e t r o l e u m t h a t t h e y w i s h t o o p e r a t e t h i s 

w e l l ? 

A. Yes. We p l a n t o o p e r a t e t h i s w e l l . 

Q. Now, w i t h r e s p e c t t o t h e o t h e r owners 

t h a t we saw on E x h i b i t 2, t h e o t h e r p e o p l e t h a t 

c o m p r i s e a l m o s t a l i t t l e o v e r 24 p e r c e n t , you 

i n d i c a t e d t h a t t h e y s u p p o r t e d Y a t e s ; i s t h a t 
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c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. I hand you o r ask you t o t u r n t o 

E x h i b i t No. 4. Would you e x p l a i n what E x h i b i t 

No. 4 i s f o r t h e Examiner? 

A. E x h i b i t No. 4 i s t h e r e t u r n l e t t e r s t o 

Y a t e s P e t r o l e u m C o r p o r a t i o n f r o m t h e o t h e r 

w o r k i n g i n t e r e s t owners i n t h i s p r o p o s e d w e l l , 

o t h e r t h a n N e a r b u r g , s u p p o r t i n g us i n t h e f a c t 

t h a t we want t o be o p e r a t o r i n t h i s a r e a i n t h i s 

p a r t i c u l a r w e l l . These a r e a l l t h e o t h e r w o r k i n g 

i n t e r e s t owners i n t h e r e . 

Q. A l l r i g h t . I ' d ask you now t o t u r n t o 

y o u r E x h i b i t No. 5. C o u l d you e x p l a i n what 

E x h i b i t No. 5 i s ? 

A. Our E x h i b i t No. 5 i s an a p p l i c a t i o n f o r 

p e r m i t t o d r i l l f i l e d f o r C h a l k "AKH" F e d e r a l No. 

2 i n t h e n o r t h h a l f o f S e c t i o n 27, 18-27. 

Q. A l l r i g h t . T h i s has been f i l e d and was 

f i l e d on A p r i l 20, 1992; i s t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. I t has n o t been r e t u r n e d t o Y a t e s 

P e t r o l e u m as o f t h i s t i m e ; i s t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. I ask you t o t u r n t o E x h i b i t No. 6. 
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Would you e x p l a i n what E x h i b i t No. 6 i s , Mr. 

Burch? 

A. E x h i b i t No. 6, because we were s e e k i n g 

an unorthodox l o c a t i o n , a r e w a i v e r s from the 

o f f s e t t i n g p a r t i e s t h a t we c o n t a c t e d and r e c e i v e d 

w a i v e r s from i n our a p p l i c a t i o n f o r the 

unorthodox l o c a t i o n . 

Q. A l l r i g h t . T h i s a c t u a l l y i n c l u d e s 

w a i v e r s from the people t h a t a r e w i t h i n — t h a t 

a r e a c t u a l l y working i n t e r e s t owners i n our n o r t h 

h a l f of S e c t i o n 27, and the onl y other two 

o f f s e t t i n g o p e r a t o r s , which would be Oryx and 

Baber Well S e r v i c e ; i s t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. R e f e r r i n g back to our E x h i b i t No. 1, 

Y a t e s Petroleum o p e r a t e s most of the acr e a g e 

s u r r o u n d i n g , or at l e a s t w i t h r e s p e c t to the 

r u l e s , the two c l o s e s t s i d e s of the p r o r a t i o n 

u n i t f o r t h i s unorthodox l o c a t i o n ? 

A. T h a t ' s c o r r e c t . 

Q. Baber Well S e r v i c i n g , they o p e r a t e a 

w e l l , i t ' s a s h a l l o w w e l l , i n the southwest 

q u a r t e r of S e c t i o n 23; i s t h a t c o r r e c t ? 

A. Yes, s i r . 

Q. And t h a t ' s why n o t i c e was s e n t to them? 
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A. T h a t ' s why n o t i c e was g i v e n to them. 

Q. However, Y a t e s owns the deep r i g h t s 

which would be a f f e c t e d by t h i s w e l l i n t h a t 

south h a l f of S e c t i o n 23? 

A. T h a t ' s c o r r e c t . 

Q. N o t i c e then was s e n t j u s t as a s a f e t y 

p r e c a u t i o n w i t h f u l l c ompliance w i t h the r u l e s ? 

A. Yes. 

Q. Then the Oryx would be the r e m a i n i n g 

h a l f of S e c t i o n 22 or the west h a l f ; i s t h a t 

c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. A l l r i g h t . And a g a i n , w h i l e they a r e 

not the c l o s e s t to the unorthodox p o s i t i o n , they 

were i n c l u d e d i n S e c t i o n 22, and t h a t ' s the 

r e a s o n why n o t i c e was sent to them? 

A. T h a t ' s c o r r e c t . 

Q. Would you t e l l us what E x h i b i t No. 7 

i s , Mr. Burch? 

A. E x h i b i t No. 7 i s the c e r t i f i e d m a i l 

s e n t to the p a r t i e s from Losee, Carson, Haas, & 

C a r r o l l , our r e p r e s e n t a t i v e i n t h i s p o o l i n g 

today, n o t i f y i n g a l l i n t e r e s t e d p a r t i e s which a r e 

l i s t e d on E x h i b i t A of the p o o l i n g p r o c e e d i n g 

t h a t we a r e f i l i n g and s e e k i n g today. 
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Q. A l l r i g h t . Mr. Burch, the o t h e r two 

w i t n e s s e s w i l l t e s t i f y as to the r e q u e s t t h a t 

Y a t e s i s making as to the assessment of a p e n a l t y 

and to the overhead o p e r a t i n g c o s t s ; i s t h a t 

c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

MR. CARROLL: Mr. Examiner, I would --

w e l l , l e t me ask one q u e s t i o n . 

Q. The E x h i b i t s 1 through 7, Mr. Burch, 

were those e x h i b i t s a l l prepared by you or under 

your s u p e r v i s i o n ? 

A. T h a t ' s c o r r e c t . 

MR. CARROLL: I would at t h i s time move 

a d m i s s i o n of E x h i b i t s 1 through 7, Mr. Catanach. 

EXAMINER CATANACH: E x h i b i t s 1 through 

7 w i l l be admitted as e v i d e n c e . 

MR. CARROLL: I pass the w i t n e s s at 

t h i s t ime. 

EXAMINER CATANACH: Mr. T u r n e r . 

EXAMINATION 

BY MR. TURNER: 

Q. Mr. Burch, c o u l d you t e l l me a l i t t l e 

b i t more about the ownership i n the n o r t h h a l f of 

S e c t i o n 27 and how you a r r i v e d a t t h a t ownership 

as r e f l e c t e d i n your E x h i b i t 2? 
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A. The o w n e r s h i p i n t h e n o r t h h a l f , we 

p u r c h a s e d o r o b t a i n e d an i n t e r e s t t h r o u g h a 

f a r m o u t on t h a t i n t e r e s t f r o m t h e B e t t i s Group. 

And t h e y had a 50 p e r c e n t i n t e r e s t i n t h a t . 

Q. Okay. The B e t t i s Group, I guess I'm a 

l i t t l e u n c l e a r as t o t h e n a t u r e o f y o u r t i t l e . 

I f I go t o t h e c o u n t y r e c o r d s and check t h e t i t l 

t o t h i s s e c t i o n , w i l l t h e s e i n t e r e s t s be 

r e f l e c t e d i n t h o s e r e c o r d s ? 

A. I f e v e r y t h i n g has been f i l e d . I d o n ' t 

know i f t h e f a r m o u t t h e y p u t o f r e c o r d . I d o n ' t 

know what t h e y p u t o f r e c o r d on t h a t . 

Q. You d o n ' t , okay. Now, w h i c h f a r m o u t i 

i t t h a t y o u ' r e r e f e r r i n g t o ? I'm u n c l e a r as t o 

how you a c q u i r e d y o u r t i t l e and how t h e s e o t h e r 

p a r t i e s a c q u i r e d t i t l e as you've r e f l e c t e d h e r e 

i n E x h i b i t 2. 

A. W e l l , T r i g g owned a h a l f i n t e r e s t i n 

t h a t n o r t h h a l f . And t h e f a r m o u t was t a k e n f r o m 

T r i g g . And t h e n t h a t f a r m o u t was s u b s e q u e n t l y 

t a k e n t o t h e B e t t i s Group, who c o n t a c t e d u s , and 

t h a t ' s how we g o t our i n t e r e s t . So i t ' s 

o r i g i n a l l y a T r i g g f a r m o u t a greement. 

Q. Okay. Who was t h a t f a r m o u t agreement 

between? 
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A. The farmout agreement was between T r i g g 

and, as f a r as the name t h a t i t was taken i n , I 

b e l i e v e i t was — I b e l i e v e i t was — d i d they 

take i t i n Cromwell? 

MR. CARROLL: I b e l i e v e t h a t ' s who --

MR. CROMWELL: C r a i g C l a r k . 

A. C r a i g C l a r k , I'm s o r r y . 

Q. And how i s i t a g a i n t h a t the i n t e r e s t s 

end up as you've s e t them out i n t h i s E x h i b i t 2? 

I'm s t i l l u n c l e a r . I f we've got a farmout 

agreement from T r i g g to C r a i g C l a r k , how do we 

get to the i n t e r e s t s as you've s e t them out? 

A. Those were the i n t e r e s t s t h a t were s o l d 

to the p a r t i e s t h a t have the 50 p e r c e n t t h e r e , 

l e t t e r agreement t h a t was taken on i t . 

Q. Do you have any e v i d e n c e of the c h a i n 

of t i t l e from T r i g g to t h e s e p a r t i e s so t h a t we 

get to the i n t e r e s t ? 

A. Do I have i t w i t h me? No, s i r , I 

don't. 

MR. CARROLL: We w i l l p r e s e n t Mr. 

Cromwell as a w i t n e s s , who i s one of the 

p r i n c i p a l p a r t i e s i n o b t a i n i n g t h a t farmout, and 

he w i l l t e s t i f y as to the h i s t o r y . 

Q. (BY MR. TURNER) But you're t e l l i n g me 
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t h a t you do n o t know w h e t h e r o r n o t you have any 

r e c o r d t i t l e i n t e r e s t i n t h e n o r t h h a l f o f 

S e c t i o n 27? 

A. T h a t ' s i n t h e Eddy County r e c o r d s ? No, 

I c a n ' t t e l l you t h a t i t ' s i n t h e Eddy County 

r e c o r d s , f i l e d i n t h e Eddy County r e c o r d s . 

Q. So r e a l l y t h e r e ' s n o t h i n g t h a t you can 

t e l l me o r r e f e r me t o where I c o u l d v e r i f y t h a t 

t h e s e i n t e r e s t s a r e i n f a c t c o r r e c t ? 

A. Yes, t h e r e i s . I d o n ' t have i t w i t h 

me . 

Q. But t h e r e ' s n o t h i n g t h a t you can 

d e m o n s t r a t e h e r e a t t h e h e a r i n g t o d a y ? 

A. R i g h t now, no, s i r , I c a n ' t . I d o n ' t 

have a n y t h i n g i n my p o s s e s s i o n t o g i v e y o u . 

Q. Okay. I n o t i c e t h a t on y o u r o w n e r s h i p 

s c h e d u l e h e r e y o u ' r e a c c r e d i t i n g an e n t i t y , 

T u r n c o , I n c . , w i t h a 2.91375 i n t e r e s t . Can you 

t e l l me who t h e p r o p r i e t o r o f T u r n c o , I n c . , i s — 

A. No, s i r , I c a n ' t . 

Q. -- o r t h e i n d i v i d u a l you d e a l t w i t h 

t h e r e i s ? I do n o t f i n d a l e t t e r i n h e r e , I 

gue s s , f r o m T u r n c o t h a t s u p p o r t s y o u r 

o p e r a t o r s h i p . 

MR. CARROLL: There i s one. 
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A. There i s one i n E x h i b i t No. 6, second 

page of E x h i b i t No. 6, Turnco, I n c . , by Wayne 

C h r i s t i a n , dated A p r i l 2, 1992. 

MR. CARROLL: H. M. B e t t i s and Turnco, 

I n c . , a r e a f f i l i a t e s and y o u ' l l f i n d a l s o i n 

E x h i b i t 4 a l e t t e r from Wayne T. C h r i s t i a n , who 

i s a l s o a p r i n c i p a l or has a u t h o r i t y w i t h B e t t i s 

B o y l e , and S t o v a l l , but they r e p r e s e n t those 

i n t e r e s t s . 

MR. TURNER: But t h e r e ' s n o t h i n g here 

t h a t I ' v e seen t h a t i n d i c a t e s we've got a l e t t e r 

here from B e t t i s , B oyle, and S t o v a l l s i g n e d by a 

guy named Wayne C h r i s t i a n s a y i n g t h a t H. M. 

B e t t i s , I n c . , and Turnco, I n c . , approve of 

o p e r a t o r s h i p . But we don't have any i n d i c a t i o n 

at a l l t h a t Wayne T. C h r i s t i a n speaks f o r B e t t i s 

B o yle, and S t o v a l l , or t h a t B e t t i s , B o y l e , and 

S t o v a l l have any r e l a t i o n s h i p to H. M. B e t t i s , 

I n c . , or Turnco, I n c . 

MR. CARROLL: Mr. Burch t e s t i f i e d t h a t 

they d i d , and you have no e v i d e n c e t h a t they 

don't, Mr. Tur n e r . 

Q. (BY MR. TURNER) Now, Mr. Burch, you 

t e s t i f i e d , I guess, I'm somewhat u n c l e a r here 

about the competing AFEs t h a t were i n e x i s t e n c e . 
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Can you t e l l me when you f i r s t r e c e i v e d n o t i c e of 

a w e l l p r o p o s a l from Nearburg? 

A. The f i r s t t h a t we r e c e i v e d on i t was a 

p r o p o s a l was F e b r u a r y 13 of 1992. 

Q. F e b r u a r y 13, 1992. And t h a t p r o p o s a l 

was f o r a w e l l a t what l o c a t i o n ? 

A. I don't have t h a t -- w a i t a minute. I 

do too. I don't have t h a t l e t t e r b e f o r e me. I 

thought p o s s i b l y they c a l l e d and s t i p u l a t e d to 

t h a t on t h e i r AFE, but they d i d not. 

Q. You do not have a copy of t h e i r w e l l 

p r o p o s a l t h e r e ? 

A. W e l l , I ' v e got a copy of t h e i r AFE 

here, t h e i r w e l l p r o p o s a l . Do you have a copy of 

t h a t ? 

Q. Yes, I'm s u r e I do. 

A. I t might s t a t e i t on t h e r e . 

Q. Was t h e i r p r o p o s a l not at the same 

l o c a t i o n t h a t you s u b s e q u e n t l y proposed d r i l l i n g 

a we 11? 

MR. CARROLL: I t was a t 1320. 660, 

1320, the F e b r u a r y 13 p r o p o s a l was. 

Q. (BY MR. TURNER) So on F e b r u a r y 13 you 

r e c e i v e d a l e t t e r from Nearburg on F e b r u a r y 13, 

1992, pr o p o s i n g a w e l l a t 660 from the n o r t h , 
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1320 from the e a s t . And what d i d you then do 

w i t h t h a t p r o p o s a l ? 

A. W e l l , at t h a t time we had a w e l l t h a t 

we were l o o k i n g a t r e e n t e r i n g and t a k i n g , 

d r i l l i n g i n the e a s t h a l f of t h a t S e c t i o n 22. We 

made no response a t t h a t time to t h a t p r o p o s a l 

knowing t h a t the development of the a r e a would be 

pending what we found i n t h a t w e l l on the e a s t 

h a l f of S e c t i o n 22. 

So at t h a t time and the date of t h e i r 

l e t t e r , Mr. Turner, we made no r e s p o n s e . 

Q. Okay. 

A. As I r e c a l l , t h e r e was a date t h a t 

Nearburg had i n d i c a t e d p o s s i b l y doing something 

sometime around the f i r s t of June, 1992, w i t h 

t h a t . 

Q. But you d i d r e c e i v e the l e t t e r of 

F e b r u a r y 13, 1992, p r o p o s i n g a w e l l at t h a t 

l o c a t i o n by Nearburg and then your E x h i b i t 3-A, 

which i s your l e t t e r dated March 24, some f i v e to 

s i x weeks l a t e r , r a t h e r than respond to 

Nearburg's, you proposed the i d e n t i c a l w e l l back 

to Nearburg; i s t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . That was our r e s p o n s e . 

Q. So you were aware t h a t Nearburg was — 
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w e l l aware t h a t Nearburg was p r o p o s i n g to o p e r a t e 

a w e l l i n t h a t h a l f s e c t i o n ? 

A. T h a t ' s what t h e i r F e b r u a r y 13 l e t t e r 

i n d i c a t e d , Mr. T u r n e r . 

Q. Okay. You have a l s o as E x h i b i t 5 your 

APD, which you have f i l e d w i t h the Bureau of Land 

Management, t h a t was f i l e d on A p r i l 20, 1992; i s 

t h a t c o r r e c t ? 

A. I b e l i e v e t h a t ' s what I t e s t i f i e d t o . 

Q. Okay. And t h a t APD i s f o r a w e l l 

l o c a t e d 660 from the n o r t h and 1330 f e e t from the 

e a s t l i n e of t h a t s e c t i o n ; i s t h a t c o r r e c t ? 

A. 660 from the n o r t h and 1330 from the 

e a s t . 

Q. Which i s not the same l o c a t i o n t h a t you 

proposed i n your l e t t e r dated March 24, 1992? 

A. T h a t ' s c o r r e c t . 

Q. Okay. And you have a l s o f i l e d i n 

another c a s e t h a t ' s pending b e f o r e the Commission 

an a p p l i c a t i o n to d r i l l a w e l l at y e t another 

l o c a t i o n ; i s t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. And t h a t a p p l i c a t i o n was r e q u e s t i n g — 

at what l o c a t i o n were you p r o p o s i n g to d r i l l a t ? 

A. What c a s e a r e you r e f e r r i n g t o ? 
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Q. W e l l , you f i l e d two c a s e s h e r e , Case 

No. 10467, and 10472. 

A. T h a t ' s the one t h a t I b e l i e v e Mr. 

C a r r o l l , when we s t a r t e d the p r o c e e d i n g , had 

dropped. 

Q. And I u n d e r s t a n d t h a t . But you d i d 

f i l e an a p p l i c a t i o n at y e t another l o c a t i o n . So 

I guess what I'm t r y i n g to get at here i s I'm 

somewhat confused which w e l l i t i s t h a t you a r e 

now pr o p o s i n g to d r i l l . 

A. W e l l , the w e l l t h a t we're p r o p o s i n g to 

d r i l l i s i n Case No. 10467 i n the n o r t h h a l f of 

S e c t i o n 27, l o c a t e d 660 f e e t from the n o r t h l i n e 

and 1330 f e e t from the e a s t l i n e . 

MR. TURNER: Okay. No f u r t h e r 

q u e s t i o n s at t h i s time, s u b j e c t to any q u e s t i o n s 

Mr. C a r r o l l may have. 

FURTHER EXAMINATION 

BY MR. CARROLL: 

Q. I j u s t want to make c l e a r , Mr. Burch, 

i n the A p r i l l e t t e r to Nearburg the f a c t of the 

l o c a t i o n of t h i s w e l l was c l a r i f i e d , was i t not, 

i n the 1330 -- the 660, 1330 l o c a t i o n was 

e x p l a i n e d to Nearburg; i s t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . And i n the second 
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paragraph, l a s t s e n t e n c e , i t s t a t e s , " P l e a s e note 

t h a t we have r e v i s e d the l o c a t i o n of the Chalk 

No. 2 Well to be 660 from the n o r t h l i n e and 1330 

from the e a s t l i n e . " 

Q. That i s the same l o c a t i o n t h a t Nearburg 

i s s e e k i n g i n t h e i r l o c a t i o n i n 10473, Case 

10473? 

A. T h a t ' s c o r r e c t . 

MR. TURNER: I j u s t wanted to be s u r e 

t h a t we were a l l t a l k i n g about the same w e l l a t 

the same l o c a t i o n . 

THE WITNESS: Yeah. 

MR. TURNER: No f u r t h e r q u e s t i o n s . 

MR. CARROLL: I wasn't q u i t e f i n i s h e d . 

I had one o t h e r q u e s t i o n , Mr. T u r n e r . 

MR. TURNER: I'm s o r r y . 

Q. (BY MR. CARROLL) I n t h a t F e b r u a r y 13, 

1992, p r o p o s a l t h a t Nearburg s e n t to Y a t e s , 

Nearburg gave Y a t e s Petroleum t i l l the month of 

June of 1992 to respond; i s n ' t t h a t c o r r e c t ? 

A. We l l , t h a t June 1, 1992, was mentioned 

as f a r as some time r e s p o n s e , y e s . 

Q. A l l r i g h t . And i t was known p u b l i c 

knowledge t h a t Y a t e s was c o m p l e t i n g the w e l l , the 

n o r t h o f f s e t to t h i s unorthodox l o c a t i o n ; i s t h a t 
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c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. As a r e e n t r y ; i s n ' t t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. And t h a t r e e n t r y w e l l was a c t u a l l y p a r t 

of the package t h a t Y a t e s bought when i t bought 

t h i s package from Mr. C r a i g C l a r k and David 

Cromwell; i s t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. The acreage t h a t was subm i t t e d t h a t 

Y a t e s purchased an i n t e r e s t i n , i t a l l came as a 

package, t h a t being p a r t of the acr e a g e i n 22 and 

the o t h e r p a r t of the acr e a g e i n 27? 

A. T h a t ' s c o r r e c t . We f e l t to d i l i g e n t l y 

develop the a r e a , i t wouldn't be prudent f o r us 

to do a n y t h i n g on t h a t n o r t h h a l f a c r e a g e u n t i l 

we knew where we stood on our w e l l i n the e a s t 

h a l f of S e c t i o n 22. 

Q. I s n ' t i t a l s o r e a s o n a b l e to assume t h a t 

Nearburg by pro p o s i n g , wanting to have something 

done i n June, t h a t they knew t h a t w e l l , some 

r e s u l t s would be i n b e f o r e June? 

A. I would t h i n k t h a t they would l i k e to 

see some r e s u l t s i n t h a t w e l l b e f o r e they d i d 

a n y t h i n g i n June. 
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MR. CARROLL: T h a t ' s a l l I have. 

MR. TURNER: I have no f u r t h e r 

q u e s t i o n s s u b j e c t to the r i g h t t h a t I may l i k e to 

ask q u e s t i o n s of Mr. Burch at a l a t e r time i n the 

hear i n g . 

EXAMINER CATANACH: Okay. 

EXAMINATION 

BY EXAMINER CATANACH: 

Q. Mr. Burch, j u s t a couple of t h i n g s . 

What i s the n a t u r e of your agreement w i t h the 

v a r i o u s s m a l l i n t e r e s t owners i n t h a t t r a c t ? Are 

they working i n t e r e s t owners who have agreed to 

p a r t i c i p a t e i n a w e l l w i t h Y a t e s ? 

A. T h a t ' s c o r r e c t , y e s . They approached 

us to o p e r a t e the w e l l , to d r i l l and o p e r a t e the 

w e l l . And they brought us t h e i r 50 p e r c e n t 

i n t e r e s t , s o l i c i t i n g us to tak e a p r o p o r t i o n a t e 

s h a r e of t h a t so t h a t we c o u l d get a r e e n t r y 

made. And we had enough i n t e r e s t t h a t we 

o p e r a t e , and they wanted us to o p e r a t e . 

Q. So you do c o n t r o l a l l the 50 p e r c e n t 

i n t e r e s t ? 

A. Yes. I f I made t h a t u n c l e a r i n my 

tes t i m o n y , I want to make i t v e r y c l e a r t h a t we 

do r e p r e s e n t the 50 p e r c e n t i n t e r e s t . 
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Q. Okay. J u s t one ot h e r t h i n g . On the 

w a i v e r s f o r the unorthodox l o c a t i o n , Y a t e s owns 

the a c r e a g e or o p e r a t e s the acr e a g e to the e a s t 

and the n o r t h , which would be — t h a t ' s who would 

be r e q u i r e d to be n o t i f i e d of t h i s a p p l i c a t i o n 

s i n c e you're e n c r o a c h i n g to the e a s t , but you do 

c o n t r o l t h a t n o r t h h a l f of S e c t i o n 26 or op e r a t e 

t h a t n o r t h h a l f ; i s t h a t c o r r e c t ? 

A. Yes, t h a t ' s c o r r e c t . 

Q. And the Oryx i n t e r e s t was where a g a i n ? 

A. The Oryx i n t e r e s t i s a c t u a l l y i n the 

southwest of S e c t i o n 22. And t h a t i s under an 

i n t e r e s t t h a t a c t u a l l y c o v e r s , I b e l i e v e , the 

whole west h a l f t h e r e . We went ahead and 

n o t i f i e d , made n o t i f i c a t i o n . 

Q. Okay. The Baber i n t e r e s t was where 

a g a i n ? 

A. The Baber i n t e r e s t i s through a s h a l l o w 

w e l l i n the northwest of the southwest q u a r t e r of 

S e c t i o n 23. Y o u ' l l see on E x h i b i t No. 1, Baber 

Well S e r v i c e . I b e l i e v e the w e l l i s the A r t e s i a 

S t a t e No. 1. 

EXAMINER CATANACH: I b e l i e v e t h a t ' s 

a l l I have. The w i t n e s s may be excused. 

MR. CARROLL: We next c a l l David 
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Cromwel1. 

Mr. E x a m i n e r , t h e e x h i b i t s t h a t w e ' l l 

now be r e f e r r i n g t o a r e a l l i n t h e g r a y b i n d e r . 

There w i l l be two o t h e r e x h i b i t s t h a t a r e i n t h a t 

o t h e r s t a c k t h a t w e ' l l come t o w i t h t h e o t h e r 

w i t n e s s . 

DAVID CROMWELL 

H a v i n g been d u l y sworn upon h i s o a t h , was 

examined and t e s t i f i e d as f o l l o w s : 

EXAMINATION 

BY MR. CARROLL: 

Q. Would y o u , p l e a s e , s t a t e y o u r name f o r 

t h e r e c o r d , s i r ? 

A. D a v i d C r o m w e l l . 

Q. What i s y o u r p r o f e s s i o n ? 

A. I'm a c o n s u l t i n g g e o l o g i s t . 

Q. Where do you l i v e , Mr. C r o m w e l l ? 

A. I n M i d l a n d , Texas. 

Q. Mr. C r o m w e l l , how l o n g have you been a 

p r a c t i c i n g p e t r o l e u m g e o l o g i s t ? 

A . S i n c e 1974. 

Q. Mr. C r o m w e l l , you have had d u r i n g t h a t 

p e r i o d o f t i m e o c c a s i o n t o t e s t i f y b e f o r e t h e New 

Mexico O i l C o n s e r v a t i o n D i v i s i o n , have you n o t ? 

A . Yes, s i r . 
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Q. And you have had your c r e d e n t i a l s 

a c c e p t e d as an e x p e r t w i t h r e s p e c t to the f i e l d 

of petroleum geology? 

A. Yes, s i r . 

MR. CARROLL: Mr. Catanach, I would 

tender Mr. Cromwell as q u a l i f i e d to t e s t i f y as an 

e x p e r t w i t h r e s p e c t to the f i e l d of m a t t e r s of 

petroleum geology. 

EXAMINER CATANACH: Mr. Cromwell i s so 

q u a l i f i e d . 

Q. (BY MR. CARROLL) Mr. Cromwell, you a r e 

v e r y f a m i l i a r w i t h t h i s a p p l i c a t i o n t h a t Y a t e s 

Petroleum has b e f o r e the D i v i s i o n today, a r e you 

not ? 

A. Yes, s i r . 

Q. And, i n f a c t , Mr. Cromwell, the 

o r i g i n a l i d e a o r i g i n a t e d w i t h you; i s t h a t 

c o r r e c t ? 

A. Yes, s i r . 

Q. Would you b r i e f l y a c q u a i n t the Examiner 

w i t h the h i s t o r y of how t h i s p r o j e c t came 

t o g e t h e r , how the i n t e r e s t s were a c q u i r e d , and 

then how Y a t e s came to be the o p e r a t o r or the 

chosen o p e r a t o r w i t h r e s p e c t to t h i s proposed 

w e l l ? 
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A. Yes, s i r . I f the Examiner w i l l look at 

E x h i b i t No. 8 and then a l s o r e f e r to E x h i b i t No. 

1 c o n c u r r e n t l y and then, i f you don't mind, w e ' l l 

look at t h i s e x h i b i t I have on the c r o s s - s e c t i o n , 

E x h i b i t No. 10. And t h i s was an i d e a t h a t I 

o r i g i n a t e d a l i t t l e over a y e a r ago. 

T h i s i s an Oryx w e l l t h a t was d r i l l e d 

i n the southwest q u a r t e r of S e c t i o n 22. I n 

between t h e s e two w e l l s , i t showed a hi g h b u i l d u p 

i n the Upper Penn dolomite s e c t i o n . And 

r e a l i z i n g the p o t e n t i a l t h e r e f o r the hi g h 

s t r u c t u r a l development i n the Penn dolomite, I 

went to C r a i g C l a r k , who was a landman, and asked 

him to put t h i s a c r e a g e t o g e t h e r s p e c i f i c a l l y i n 

the e a s t h a l f of 22 and then the ac r e a g e i n the 

n o r t h h a l f of S e c t i o n 27. 

And we d i d , when we a c q u i r e d the 

ac r e a g e i n the n o r t h h a l f of the n o r t h e a s t 

q u a r t e r of S e c t i o n 22 from Marbob or B u l l d o g 

Petroleum, and then T r i g g had the a c r e a g e i n the 

s o u t h e a s t q u a r t e r of S e c t i o n 22, p l u s an 

u n d i v i d e d 50 p e r c e n t i n t e r e s t i n the ac r e a g e i n 

the ro u g h l y 440 a c r e s i n the n o r t h h a l f of 

S e c t i o n 27 as w e l l . 

We -- I , m y s e l f , as a c o n s u l t a n t 
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g e o l o g i s t , we needed an o p e r a t o r to perform t h i s 

r e e n t r y f o r us. I c o n s u l t e d Nearburg on the 26th 

of August to p a r t i c i p a t e i n t h i s w e l l . They so 

d e c l i n e d . I went on the 8th of September and 

t a l k e d to B e t t i s B r o t h e r s . B e t t i s B r o t h e r s two 

days l a t e r a c c e p t e d our p r o p o s a l and took t h i s 

a c r e a g e , and they s u b s e q u e n t l y s o l d the p r o s p e c t 

to Y a t e s Petroleum. 

I n , I b e l i e v e i t was F e b r u a r y of t h i s 

y e a r , Y a t e s Petroleum r e e n t e r e d the o l d Oryx w e l l 

i n the s o u t h e a s t q u a r t e r of S e c t i o n 22. And 

we're i n the p r o c e s s of making a c o m p l e t i o n t h e r e 

r i g h t now. We're w a i t i n g on a p i p e l i n e 

c o n n e c t i o n , e l e c t r i c a l c o n n e c t i o n , as w e l l as 

o t h e r r i g h t - o f - w a y s i n t h e r e to f i n i s h our 

c o m p l e t i o n of t h a t w e l l . 

And so w i t h t h a t h i s t o r y i n mind, Y a t e s 

proposed the w e l l i n the 660 out of the n o r t h and 

1330 f e e t out of the e a s t l i n e of S e c t i o n 27. 

And a c c o r d i n g to my map, I f e l t t h a t t h a t was a 

f a i r l y r i s k y l o c a t i o n f o r the — I'm s o r r y . 

A c c o r d i n g to my maps, I f e l t t h a t the 

unorthodox l o c a t i o n was j u s t i f i e d based on the 

top of the Penn s e c t i o n as w e l l as the Morrow 

s e c t i o n t h a t i s p r o d u c t i v e 2,000 f e e t beneath the 
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7800 f e e t t h a t the Penn dolomite s e c t i o n has 

encountered. 

Q. Mr. Cromwell, go ahead and s i t down. 

With r e s p e c t to the — you made mention t h a t 

a f t e r you put t h i s p r o s p e c t t o g e t h e r w i t h Mr. 

C l a r k , t h a t i t was f i r s t o f f e r e d to Nearburg, and 

t h a t was the 26th of August of 1991; i s t h a t 

c o r r e c t ? 

A. Yes, s i r . 

Q. And they d e c l i n e d i n t e r e s t ; i s t h a t 

c o r r e c t ? 

A. Yes, s i r . 

Q. Then you went to the B e t t i s Group; i s 

t h a t c o r r e c t ? 

A. Yes, s i r . 

Q. Now, on E x h i b i t 2 t h e r e were a number 

of names, H. M. B e t t i s I n c . , Turnco, I n c . , the 

B e t t i s B r o t h e r s , I n c . , and L. E. Opperman, a r e 

th e s e p a r t of the B e t t i s group? 

A. Yes, s i r . 

Q. Are you f a m i l i a r w i t h t h e s e 

i n d i v i d u a l s ? 

A. Yes, s i r . 

Q. I n f a c t , have you had d e a l i n g s w i t h a l l 

of t h e s e i n d i v i d u a l s , Mr. Cromwell? 
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A. Not b e f o r e t h i s time, no, s i r . 

Q. A l l r i g h t . But w i t h r e s p e c t to t h i s 

p a r t i c u l a r o p e r a t i o n and p r o j e c t , you have had 

c o n t a c t w i t h t h e s e i n d i v i d u a l s ; i s t h a t c o r r e c t ? 

A. Yes, s i r . 

Q. And w i t h r e s p e c t to the a u t h o r i t y t h a t 

Y a t e s i s i n d i c a t i n g to the D i v i s i o n t h a t they 

have to op e r a t e t h i s w e l l and the r e p r e s e n t a t i o n s 

t h a t they have 50 p e r c e n t of the working 

i n t e r e s t , i s t h a t a c o r r e c t and f a i r s t a t e m e n t , 

at l e a s t w i t h r e s p e c t to the te s t i m o n y t h a t Mr. 

Burch has g i v e n ? 

A. Yes, s i r . As much as I b e l i e v e t h a t i s 

c o r r e c t , y e s , s i r . 

Q. Now --

A. These were a l l i n t e r e s t owners t h a t 

were under the T r i g g a c r e a g e i n the e a s t h a l f of 

S e c t i o n 22. And then we a l l have a working 

i n t e r e s t i n t h a t w e l l t h a t I mentioned, the Y a t e s 

Chalk No. 1, Chalk "AKH." And by v i r t u e of the 

T r i g g p o s i t i o n , we a l s o have the same i n t e r e s t , 

though somewhat d i l u t e d , by 50 p e r c e n t i n the 

n o r t h h a l f of S e c t i o n 27. 

Q. A l l r i g h t . With t h a t , Mr. Cromwell, 

why don't you s t a r t through your e x h i b i t s . I'm 
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going to l e t you go through each one of them, 

s t a r t i n g w i t h E x h i b i t 8, and e x p l a i n them. And 

as you do go through t h e s e e x h i b i t s , p l e a s e be 

c a r e f u l to i d e n t i f y the e x h i b i t t h a t you're 

t a l k i n g from so the Examiner can f o l l o w and the 

r e c o r d w i l l p r o p e r l y r e f l e c t what you're 

t e s t i f y i n g t o . 

A. Okay. I have p r e p a r e d two s t r u c t u r a l 

c r o s s - s e c t i o n s and two i s o p a c h maps as w e l l as 

two s t r u c t u r e maps on v a r i o u s h o r i z o n s i n t h i s 

a r e a t h a t I'm t a l k i n g about where the proposed 

w e l l i s recommended. 

The f i r s t map I ' d l i k e to t u r n your 

a t t e n t i o n to, as I ' v e a l r e a d y mentioned, i s the 

top of the Penn c a r b o n a t e , E x h i b i t No. 8. T h i s 

map i s contoured on the top of the Penn car b o n a t e 

i n t e r v a l . I t shows an a n t i c l i n a l r i d g e r u n n i n g 

i n a n o r t h - s o u t h d i r e c t i o n through the e a s t h a l f 

of S e c t i o n 22 and down i n t o the e a s t h a l f of 

S e c t i o n 27. 

The w e l l s i n d i c a t e d by the heavy b l a c k 

c i r c l e s a r e the deep Morrow p e n e t r a t i o n s . And 

the s o l i d red c o l o r s a r e s h a l l o w w e l l s t h a t do 

not have any b e a r i n g on t h i s p r o s p e c t . The w e l l , 

the No. 1 Chalk "AKH" i s the red o u t l i n e d c i r c l e 
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t h a t i s a c o m p l e t i n g w e l l at t h i s time. 

So i n the proposed l o c a t i o n of 660 from 

the n o r t h l i n e and 1330 f e e t from the e a s t l i n e 

i s i n d i c a t e d by the arrow t h a t s a y s "proposed 

l o c a t i o n " on i t . And as you can see, t h e r e i s 

v e r y l i t t l e c o n t r o l on the top of the C i s c o 

c a r b o n a t e or the Penn c a r b o n a t e to d e f i n e e x a c t l y 

how t h a t t r e n d i s , but we f e e l t h a t e s s e n t i a l l y 

i t i s r u n n i n g i n a n o r t h - s o u t h d i r e c t i o n , and 

t h a t ' s why we f a v o r an unorthodox l o c a t i o n a t 

t h i s time. 

I ' l l d i r e c t your a t t e n t i o n to E x h i b i t 

No. 9, which i s an i s o p a c h map of t h i s Upper Penn 

dolomite i n t e r v a l to show t h a t the Penn dolomite 

i s the t h i c k e s t a t the proposed l o c a t i o n , and 

then i t w i l l c o i n c i d e w i t h the s t r u c t u r e and t h a t 

we w i l l have a high, t h i c k dolomite s e c t i o n a t 

the proposed l o c a t i o n . 

A l l the w e l l s i n the s u r r o u n d i n g a r e a , 

except the one we a r e c o m p l e t i n g , are dry h o l e s 

i n t h i s Penn, Upper Penn, dolomite i n t e r v a l . And 

so t h a t we a r e u s i n g extreme c a u t i o n i n s t e p p i n g 

out one l o c a t i o n to the s o u t h . These u n i t s a r e 

developed, as I mentioned, on 320-acre s p a c i n g . 

Beneath the Penn at 7800 f e e t , we have 
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the Morrow i n t e r v a l , which i s p r o d u c t i v e on w e l l s 

on e i t h e r s i d e . To the n o r t h e a s t on S e c t i o n 23 

i s the Y a t e s No. 1 Beauregard, which I have 

i l l u s t r a t e d on a l l the maps. 

And then i n the w e l l i n S e c t i o n 27, the 

S i n c l a i r No. 1 T r i g g , which was a l s o p r o d u c t i v e 

i n the Morrow and produced 8- to 900 m i l l i o n 

c u b i c f e e t of gas b e f o r e i t was plugged i n 1982. 

I have i l l u s t r a t e d t h a t w e l l , as w e l l 

as the Beauregard w e l l on E x h i b i t No. 11, which 

shows the c r o s s - s e c t i o n here going n o r t h e a s t to 

southwest and the proposed w e l l l o c a t i o n i n 

between t h e s e two to show t h a t we a n t i c i p a t e the 

Upper Penn dolomite to be t h i c k as w e l l as 

s t r u c t u r a l l y h i g h . 

We w i l l c a r r y t h e s e w e l l s another 2,000 

f e e t down to t e s t the Morrow i n t e r v a l . The 

Morrow c l a s t i c sands, as you know, are l e n t i c u l a r 

sands. And we are l o o k i n g at sands at 9800 

f e e t . 

The w e l l i n S e c t i o n 23 only made 400 

m i l l i o n c u b i c f e e t of gas. As I mentioned, the 

w e l l i n S e c t i o n 27 made n e a r l y 900 m i l l i o n c u b i c 

f e e t of gas b e f o r e i t was plugged i n 1982. 

D i r e c t i n g your a t t e n t i o n to E x h i b i t s 
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No. 12 and 13, which were p r e p a r e d by me to 

i l l u s t r a t e the Morrow c l a s t i c i n t e r v a l . And t h i s 

i s — I want to emphasize t h a t t h i s p r o s p e c t i s a 

dual o b j e c t i v e w i t h the Penn c a r b o n a t e a t 7800 

f e e t as w e l l as the Morrow c l a s t i c i n t e r v a l at 

9800 f e e t . 

The f i r s t map, E x h i b i t No. 12, i s the 

map on the top of the Lower Morrow marker, and 

t h i s i s a r e g i o n a l marker t h a t ' s f a i r l y w e l l 

r e c o g n i z e d i n the a r e a . I t ' s j u s t above the pay 

zone. I t shows a h o m o c l i n a l d i p to the s o u t h e a s t 

w i t h v e r y s l i g h t n o s i n g at the proposed 

l o c a t i o n . 

I t ' s important to note t h a t n o s i n g 

because i f we look at the i s o p a c h map, which i s 

E x h i b i t No. 13, which a l s o shows the proposed 

l o c a t i o n , and I have h i g h l i g h t e d the t h i c k e r 

c h a nnel sand n a t u r e of the Lower Morrow i n t e r v a l , 

and i t i s i n a n o r t h e a s t - s o u t h w e s t d i r e c t i o n , you 

can see t h a t the t h i c k e r sand i s i n the extreme 

e a s t e r n p o r t i o n of S e c t i o n 27. 

And f o r t h i s r e a s o n we would l i k e to 

s t a y w i t h the unorthodox l o c a t i o n at 1330 f e e t 

from the e a s t l i n e , and t h a t ' s one of the r e a s o n s 

t h a t we a r e p r o p o s i n g t h a t l o c a t i o n to encounter 
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t h i c k e r and h o p e f u l l y b e t t e r p r o d u c t i v e sands 

than the a d j a c e n t w e l l s to the e a s t and to the 

west . 

Q. Mr. Cromwell, one of the q u e s t i o n s t h a t 

I n e g l e c t e d to ask w i t h r e s p e c t to the w e l l t h a t 

was the r e e n t r y w e l l i n S e c t i o n 22, you say 

you're w a i t i n g on c o m p l e t i o n . Do you have an 

i n d i c a t i o n whether or not t h a t i s going to be a 

good w e l l or an economical w e l l ? 

A. Yes, s i r . We have done some i n i t i a l 

t e s t i n g , and we b e l i e v e t h a t the w e l l w i l l be a 

commercial w e l l . 

Q. Now, you have b a s i c a l l y e x p l a i n e d why 

we a r e s e e k i n g an unorthodox l o c a t i o n w i t h 

r e s p e c t to t h i s p a r t i c u l a r w e l l , and you've a l s o 

e x p l a i n e d t h a t i t has a dual o b j e c t i v e . T a k i n g 

i n t o c o n s i d e r a t i o n a l l of t h e s e f a c t s , would you 

g i v e the Examiner the b e n e f i t of your thoughts 

w i t h r e s p e c t to what the r i s k s a r e t h a t your 

group i s e n c o u n t e r i n g out here w i t h r e s p e c t to 

t h i s p a r t i c u l a r w e l l , because i t i s a l s o one of 

Y a t e s ' r e q u e s t s to have the D i v i s i o n a s s e s s a 

r i s k f a c t o r . 

A. Yes, s i r . I f e e l t h a t t h i s i s a f a i r l y 

h i g h r i s k p r o p o s a l i n the f a c t t h a t t h e r e i s a 
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l o t of water t h a t i s p r o d u c t i v e w i t h the C i s c o or 

the C i s c o Canyon i n t e r v a l or t h i s Upper Penn 

i n t e r v a l and t h a t you want to s t a y as high on the 

s t r u c t u r e as p o s s i b l e . And o t h e r w i s e you w i l l 

e ncounter l a r g e volumes of water which w i l l 

i n c r e a s e your o p e r a t i n g c o s t s . 

And so f o r t h a t r e a s o n I f e e l t h a t i t 

i s high r i s k on the Upper Penn c a r b o n a t e 

i n t e r v a l , and i t i s a l s o a high r i s k on the 

Morrow i n t e r v a l because of the f a c t , A, t h a t you 

have two w e l l s t h a t were — one i s 

sub-commercia1 , and one was b a r e l y a commercial 

w e l l to the n o r t h e a s t and southwest, p l u s the 

f a c t t h a t the w e l l t h a t ' s d i r e c t l y to the 

n o r t h -- excuse me, the Oryx No. 1 B Scoggins 

w e l l was a dry ho l e a f t e r s e v e r a l t e s t s i n the 

Morrow so t h a t the Morrow i s a high r i s k 

o b j e c t i v e as w e l l . 

Q. Mr. Cromwell, you a r e aware t h a t Y a t e s 

i s s e e k i n g a 200 p e r c e n t p e n a l t y a s s e s s m e n t ; i s 

t h a t c o r r e c t ? 

A. Yes, s i r . 

Q. Mr. Cromwell, based on your e x p e r i e n c e 

as a g e o l o g i s t and you're e x p e r i e n c e d i n t h i s 

p a r t of the s o u t h e a s t e r n p a r t of New Mexico, do 
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you f e e l t h a t t h a t r e q u e s t of 200 p e r c e n t p e n a l t y 

a s s e s s m e n t ; i s t h a t r e a s o n a b l e or u n r e a s o n a b l e 

and a l s o i s i t c o n s i s t e n t w i t h what i s being 

sought w i t h r e s p e c t to p r o j e c t s i n t h i s a r e a ? 

A. I t ' s been my e x p e r i e n c e t h a t t h a t 

r e q u e s t i s r e a s o n a b l e and i s c o r r e l a t i v e w i t h the 

a d j a c e n t or the nearby o p e r a t o r s and t h e i r 

r e q u e s t s f o r p e n a l t y a s s e s s m e n t . 

Q. With r e s p e c t to t h i s a p p l i c a t i o n of 

Y a t e s Petroleum, i s i t your o p i n i o n t h a t the 

g r a n t i n g of t h e s e r e q u e s t s by Y a t e s Petroleum 

w i l l be i n f u r t h e r a n c e of the o b j e c t i v e s of the 

O i l C o n s e r v a t i o n D i v i s i o n , those being the 

p r e v e n t i o n of waste and the p r o t e c t i o n of 

c o r r e l a t i v e r i g h t s ? 

A. Yes, s i r , I do. I f e e l t h a t as a 

working i n t e r e s t owner i n the w e l l i n S e c t i o n 22, 

i t i s to my b e n e f i t to have Y a t e s to be the 

c o n t i n u a l o p e r a t o r of t h i s proposed r e s e r v o i r i n 

the C i s c o Canyon i n t e r v a l and to have Y a t e s to 

c o n t i n u e the o p e r a t i o n s would be i n the b e s t and 

most prudent and e f f i c i e n t as a working i n t e r e s t 

owner to p r o t e c t the c o r r e l a t i v e r i g h t s as w e l l 

as to e f f i c i e n t l y manage the r e s e r v o i r . 

Q. Mr. Cromwell, E x h i b i t s numbered 8 
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t h r o u g h 13, were t h e s e e x h i b i t s p r e p a r e d by 

y o u r s e l f o r under y o u r d i r e c t i o n ? 

A. Yes, s i r . 

MR. CARROLL: Mr. Exami n e r , I w o u l d 

move t h e a d m i s s i o n o f a p p l i c a n t ' s E x h i b i t s 8 

t h r o u g h 13. 

EXAMINER CATANACH: E x h i b i t s 8 t h r o u g h 

13 w i l l be a d m i t t e d as e v i d e n c e . 

MR. CARROLL: I w o u l d pass t h e w i t n e s s 

a t t h i s t ime. 

EXAMINER CATANACH: Mr. T u r n e r . 

EXAMINATION 

BY MR. TURNER: 

Q. Mr. C r o m w e l l , i t ' s become a p p a r e n t t h a t 

t h e r e have been c o m p e t i n g a p p l i c a t i o n s f o r t h e 

l o c a t i o n o f t h i s w e l l and, I guess, some 

u n c e r t a i n t y as t o where t h e w e l l was g o i n g t o be 

d r i l l e d . 

Can you t e l l me a l i t t l e b i t more a b o u t 

t h e t h o u g h t p r o c e s s t h a t you have gone t h r o u g h 

and why you have d e c i d e d t h a t t h e u n o r t h o d o x 

l o c a t i o n i s p r e f e r a b l e t o a s t a n d a r d l o c a t i o n 

now? 

A. Okay. I ' l l be g l a d t o . I f y o u ' l l l o o k 

a t t h e s t r u c t u r e map on t h e t o p o f t h e Penn 
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c a r b o n a t e , y o u ' l l see t h a t we have a n a r r o w 

a n t i c l i n a l r i d g e . I n o t h e r w o r d s , i t i s a 

s t r u c t u r a l r i d g e t h a t i s low on t h e w e s t , and i t 

i s low on t h e e a s t . And t h e w e l l t h a t was 

d r i l l e d i n t h e s o u t h e a s t q u a r t e r o f S e c t i o n 22 

e n c o u n t e r e d t h a t zone some 300, 400 f e e t h i g h e r 

t h a n e i t h e r w e l l . 

So you have a n a r r o w , h i g h - r e l i e f 

f e a t u r e e n c o u n t e r e d w i t h i n a m i l e o f t h e two 

e x i s t i n g w e l l s when Oryx d r i l l e d t h e i r w e l l i n 

1989. And we f e e l t h a t t h a t t r e n d i s m o s t l y i n a 

n o r t h - s o u t h d i r e c t i o n . And i n moving i n a 

n o r t h - s o u t h d i r e c t i o n , you go down i n t o t h e e a s t 

h a l f o f S e c t i o n 27, i f t h a t t r e n d were t o 

c o n t i n u e . 

And i t i s my c o n t e n t i o n t h a t t h e w e l l 

t h a t ' s d r i l l e d -- t h e S i n c l a i r w e l l was d r i l l e d 

way o f f s t r u c t u r e . And so I w o u l d l i k e t o see 

t h a t w e l l d r i l l e d as f a r t o t h e e a s t as 

p o s s i b l e . A d m i t t e d l y t h e r e ' s no c o n t r o l , b u t you 

w o u l d a l s o have no p o s i t i v e e v i d e n c e t o say 

e x a c t l y where t h a t t r e n d c o n t i n u e s . 

So i f you l o o k a t t h e t o p o f t h e Penn 

c a r b o n a t e s t r u c t u r e , y o u ' l l see t h a t I want t h e 

u n o r t h o d o x l o c a t i o n because i t h o p e f u l l y w i l l be 
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a h i g h e r l o c a t i o n on t h e s t r u c t u r e . 

Now, i f you l o o k a t t h e Morrow, t h e 

Morrow i s o p a c h map, once a g a i n , w h i c h i s E x h i b i t 

No. 13, I have i s o p a c h e d t h e c l e a n Morrow sand i n 

t h e l o w e r Morrow i n t e r v a l , w h i c h i s t h e pay i n 

t h e T r i g g w e l l t h a t ' s l o c a t e d i n t h e n o r t h w e s t 

q u a r t e r o f S e c t i o n 27. 

And t h a t t h i c k sand, I b e l i e v e , i s 

p r e d o m i n a n t l y t h i c k e r i n t h e e a s t h a l f o f S e c t i o n 

27. And so I w o u l d l i k e t o s t a y where t h e sand 

i s t h i c k e s t as w e l l as h i g h s t r u c t u r a l l y as 

p o s s i b l e . So w e i g h i n g t h o s e two f a c t o r s I f e l t 

t h a t i n an o r t h o d o x l o c a t i o n w o u l d be t h e b e n e f i t 

f o r a l l w o r k i n g i n t e r e s t owners and t o d r i l l a t 

t h a t p o s i t i o n . 

Q. But c e r t a i n l y based upon t h e l i m i t e d 

amount o f c o n t r o l t h a t ' s o u t t h e r e , as you a d m i t , 

t h e r e i s a g r e a t d e a l o f s u b j e c t i v i t y i n y o u r 

c o n c l u s i o n t o d r i l l h e r e as opposed t o a s t a n d a r d 

l o c a t i o n ? 

A. These maps a r e based on my 

i n t e r p r e t a t i o n . Yes, s i r , t h a t ' s c o r r e c t . 

MR. TURNER: No f u r t h e r q u e s t i o n s . 

EXAMINATION 

BY EXAMINER CATANACH: 
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Mr. C r o m w e l l , you've o n l y used w e l l 

c o n t r o l t o d r o p y o u r maps? 

A . Yes, s i r . 

Q. No o t h e r g e o p h y s i c a l d a t a o r a n y t h i n g 

l i k e t h a t ? 

A . W e l l , when we i n i t i a l l y p u t t o g e t h e r 

t h i s p r o s p e c t on t h e C h a l k w e l l , we t r i e d t o use 

some g e o p h y s i c a l c o n t r o l t h a t A r co had s h o t i n 

t h e a r e a . A f t e r l o o k i n g a t t h e i r d a t a — I am 

n o t a g e o p h y s i c i s t , b u t what t h e g e o p h y s i c i s t 

t o l d me t h a t l o o k e d a t t h i s w i t h me was t h a t 

t h e i r d a t a was o f poor c o n t r o l . They had s u r f a c e 

p r o b l e m s i n h e r e . The d a t a was n o t r e l i a b l e t o 

use as an a c c u r a t e d a t a p o i n t . 

w e l l s , a c t u a l l y t h r e e w e l l s when we r e e n t e r e d 

t h i s w e l l . The Oryx w e l l i n t h e n o r t h w e s t c o r n e r 

o f S e c t i o n 22 was t h e r e , as w e l l as t h e Y a t e s 

B e a u r e g a r d w e l l i n t h e s o u t h w e s t c o r n e r o f 

S e c t i o n 2 3. 

between t h e s e two w e l l s , t h e y e n c o u n t e r e d t h e 

Penn d o l o m i t e much h i g h e r t h a n t h e y a n t i c i p a t e d . 

I n f a c t , i t was so h i g h t h a t t h e y d i d n o t even 

have t h e i r mud l o g g e r on l o c a t i o n when t h e y went 

P l u s t h e f a c t t h a t we had two ex i s t i n g 

So when Oryx d r i l l e d t h e i r w e l l i n 
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t h r o u g h i t . They l o s t c i r c u l a t i o n when t h e y went 

t h r o u g h t h e zone and p a i d no a t t e n t i o n t o t h e 

h y d o c a r b o n shows t h a t were t h e r e and went on down 

and t e s t e d t h e Morrow. 

So t h e y d i d n o t r e c o g n i z e t h e p o t e n t i a l 

p r o m i s e o f t h e Penn c a r b o n a t e . And t h e y were 

c o n c e n t r a t e d on t h e Morrow, and t h e y o n l y t r i e d 

t o make a Morrow c o m p l e t i o n . 

Q. Do you a l s o have w a t e r i n t h e Morrow 

f o r m a t i o n i n t h i s a r e a ? 

A. No, s i r . 

Q. I t ' s d r y . 

A. Excuse me. The zone can be w e t , y e s , 

s i r . But when you have p r o d u c t i o n i n t h e Morrow, 

i t i s e s s e n t i a l l y d r y gas. 

Q. Okay. Do you have any i d e a where t h e 

g a s - w a t e r c o n t a c t i n t h e C i s c o Canyon i s ? 

A. No, s i r . I d o n ' t have an a c c u r a t e 

e s t i m a t e because t h e w e l l t h a t we a r e t e s t i n g on 

our r e e n t r y , we're t e s t i n g r i g h t a t t h e upper 

p o r t i o n h e r e , and we a r e p r o d u c i n g h i g h volumes 

o f w a t e r . And our e n g i n e e r w i l l t e s t i f y t o t h o s e 

volumes s h o r t l y . 

But we're o n l y g e t t i n g a 10 p e r c e n t o i l 

c u t . So t h e w e l l i s m a k i n g , you know, a c e r t a i n 

RODRIGUEZ-VESTAL REPORTING 
(505) 988-1772 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

1 2 

1 3 

14 

1 5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

71 

amount o f o i l , b u t i t i s a l s o m aking t e n t i m e s 

t h e amount o f w a t e r . And we're j u s t w i t h i n t h e 

t o p 30 f e e t o f t h a t zone r i g h t now. 

So, you know, I had o r i g i n a l l y t h o u g h t 

t h a t t h e o i l - w a t e r c o n t a c t w o u l d be s e v e r a l 

h u n d r e d f e e t l o w e r . And a f t e r our p e r f o r a t i o n s 

i n h e r e and t h e s u b s e q u e n t h i g h volumes o f w a t e r 

p r o d u c t i o n t h a t we're p r o d u c i n g i n h e r e , I f e e l 

t h a t we need t o s t a y as h i g h , i f n o t h i g h e r , as 

we can on t h e s t r u c t u r e . T h a t ' s why I t h i n k t h a t 

t h e u n o r t h o d o x l o c a t i o n w o u l d be p r e f e r a b l e , 

a c c o r d i n g t o my mapping. 

EXAMINER CATANACH: I b e l i e v e t h a t ' s 

a l l I have o f t h e w i t n e s s . 

MR. CARROLL: I have no o t h e r 

q u e s t i o n s . 

Mr. C o l l i n s . 

BRIAN COLLINS 

H a v i n g been d u l y sworn upon h i s o a t h , was 

examined and t e s t i f i e d as f o l l o w s : 

EXAMINATION 

BY MR. CARROLL: 

Q. Would y o u , p l e a s e , s t a t e y o u r name and 

o c c u p a t i o n ? 

A. My name i s B r i a n C o l l i n s . I'm an 

RODRIGUEZ-VESTAL REPORTING 
(505) 988-1772 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

1 2 

1 3 

14 

1 5 

16 

17 

1 8 

19 

20 

2 1 

2 2 

2 3 

2 4 

25 

72 

e n g i n e e r w i t h Y a t e s P e t r o l e u m C o r p o r a t i o n o u t o f 

A r t e s i a . 

Q. How l o n g have you been w i t h Y a t e s , Mr. 

C o l 1 i n s ? 

A. A p p r o x i m a t e l y two y e a r s . 

Q. Mr. C o l l i n s , d u r i n g t h a t t i m e have you 

had an o c c a s i o n t o t e s t i f y b e f o r e t h e New Mexico 

O i l C o n s e r v a t i o n D i v i s i o n r e l a t i v e t o 

e n g i n e e r i n g , p e t r o l e u m e n g i n e e r i n g m a t t e r s ? 

A. Yes, I have. 

Q. And y o u r e x p e r i e n c e as a p e t r o l e u m 

e n g i n e e r goes beyond y o u r employment w i t h Y a t e s ; 

i s t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . I s p e n t t e n y e a r s w i t h 

Exxon Company USA as a p e t r o l e u m e n g i n e e r . 

Q. A l l r i g h t . And you have had y o u r 

c r e d e n t i a l s a c c e p t e d as a p e t r o l e u m e n g i n e e r , an 

e x p e r t i n t h a t f i e l d ; i s t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

MR. CARROLL: Mr. Exam i n e r , I w o u l d 

t e n d e r Mr. C o l l i n s as an e x p e r t w i t h r e s p e c t t o 

t h e f i e l d o f p e t r o l e u m e n g i n e e r i n g . 

EXAMINER CATANACH: Mr. C o l l i n s i s so 

q u a l i f i e d . 

Q. (BY MR. CARROLL) Mr. C o l l i n s , you a r e 
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f a m i l i a r w i t h t h e a p p l i c a t i o n t h a t i s p e n d i n g 

t o d a y b e f o r e t h e D i v i s i o n , a r e you n o t ? 

A. Yes, s i r . 

Q. And y o u ' r e f a m i l i a r w i t h t h i s 

p a r t i c u l a r a r e a and have done some work i n h e r e , 

have you n o t ? 

A. T h a t ' s c o r r e c t . 

Q. Mr. C o l l i n s , as we g e t i n t o y o u r 

t e s t i m o n y , why d o n ' t you b e g i n , b r i e f l y , s t a t i n g 

f o r t h e Examiner r e a s o n s why Y a t e s s h o u l d be t h e 

o p e r a t o r o r s h o u l d be chosen as an o p e r a t o r h e r e 

w i t h r e s p e c t t o i t s a p p l i c a t i o n t o f o r c e p o o l . 

Why i s Y a t e s p r e f e r a b l e ? 

A. Okay. P r i m a r i l y because o f our 

e x p e r i e n c e i n t h e a r e a , b o t h f r o m o f f s e t Morrow 

w e l l d r i l l i n g and f r o m t h i s r e e n t r y i n t h e Cha l k 

"AKH" F e d e r a l No. 1. Do you want me t o go 

ahead? 

Q. Go ahead. 

A. I'm g o i n g t o r e f e r h e r e i n a moment t o 

E x h i b i t s No. 14 and 15, E x h i b i t 14 b e i n g an AFE 

p r o d u c e d by N e a r b u r g P r o d u c i n g Company and 

E x h i b i t 15 b e i n g a d r i l l i n g AFE p r o d u c e d by Y a t e s 

P e t r o l e u m . We've d r i l l e d n i n e w e l l s w i t h i n a 

t h r e e - m i l e r a d i u s o f t h e c a p t i o n e d w e l l down t o 
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t h e Morrow f o r m a t i o n . 

N e a r b u r g , t o my k n o w l e d g e , has n o t 

d r i l l e d any w e l l s w i t h i n t h i s i m m e d i a t e a r e a t o 

t h i s w e l l . And I t h i n k t h e AFEs show t h a t Y a t e s , 

due t o o u r e x p e r i e n c e i n t h e a r e a and i n 

s o u t h e a s t e r n New Mexico i n g e n e r a l , t h a t we can 

d r i l l t h i s w e l l l e s s e x p e n s i v e l y t h a n N e a r b u r g . 

I m i g h t m e n t i o n t h a t t h e t o t a l 

c o m p l e t e d w e l l c o s t on t h e N e a r b u r g AFE i s 

$725,313. The c o m p l e t e d w e l l c o s t s on t h e Y a t e s ' 

AFE i s $607,800. The d i f f e r e n c e i s $117,513 t h a t 

N e a r b u r g i s h i g h e r t h a n Y a t e s on t h e i r AFE. 

Now, what I ' v e done i s l o o k e d a t — I 

had f o u n d o u t on c o s t d a t a on two o f t h e w e l l s 

w i t h i n t h i s t h r e e - m i l e r a d i u s , one o f them i s t h e 

P i e r r e "AGF" S t a t e Com. No. 1, w h i c h i s 

a p p r o x i m a t e l y one m i l e t o t h e e a s t o f t h e C h a l k 

Fed No. 2. 

Q. L e t me i n t e r r u p t h e r e j u s t a m i n u t e , 

Mr. C o l l i n s . 

A. Okay. 

Q. That P i e r r e "AGF" w e l l i s l o c a t e d 

w i t h i n t h e p r o r a t i o n u n i t t h a t i s c o l o r e d o r a n g e 

on o ur E x h i b i t No. 1; i s t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 
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Q. A l l r i g h t . 

A. And I a l s o l o o k e d a t a w e l l t h a t ' s 

a p p r o x i m a t e l y t h r e e m i l e s t o t h e west c a l l e d t h e 

Compromise "AEJ" Fed. Com. No. 1. I t ' s j u s t t o 

t h e west o f t h e C r o s s h a t c h a r e a t h a t d e n o t e s t h e 

Rio Pecos w o r k i n g i n t e r e s t u n i t . 

Q. T h a t ' s i n S e c t i o n 30, i s i t n o t ? 

A. T h a t ' s c o r r e c t . And what I d i d was 

p u l l e d a c t u a l d r i l l i n g c o s t d a t a , t h e d r i l l e d and 

c o m p l e t e d c o s t d a t a on t h o s e w e l l s . The P i e r r e 

was d r i l l e d i n A p r i l o f 1989. The Compromise was 

d r i l l e d i n December o f 1986. So t h i s d a t a i s 

c u r r e n t and i s n o t g o i n g t o be s i g n i f i c a n t l y 

d i f f e r e n t t h a n what we c o u l d g e t now p r i c e - w i s e . 

And t h e P i e r r e , t h e a c t u a l c o s t was 

$590,388. On t h e Compromise, t h e a c t u a l c o s t was 

$579,758. And i f we e x t r a p o l a t e d t h e n e t c o s t 

per f o o t f o r t h e Compromise w e l l t o our p r o p o s e d 

w e l l t o a d e p t h o f 10,025 f e e t , t h a t w o u l d say 

t h a t i t w o u l d c o s t $593,000.79. 

What I'm g e t t i n g a t i s a c t u a l c o s t d a t a 

on n e a r b y w e l l s s u p p o r t s t h e Y a t e s ' AFE c o s t . 

Q. Okay. Now, Y a t e s ' AFE i s E x h i b i t No. 

15, i s i t n o t ? 

A. T h a t ' s c o r r e c t . 
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Q . And t h a t AFE was p r e p a r e d , and what i s 

t h e d a t e o f t h a t AFE? 

A . I t ' s March 24, 1992. 

Q. A l l r i g h t . And t h e N e a r b u r g AFE t h a t 

we've been r e f e r r i n g t o i s E x h i b i t No. 14; i s 

t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. And t h e d a t e o f t h a t i s F e b r u a r y 4 o f 

92; i s t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. And t h i s was t h e AFE t h a t was s u b m i t t e d 

t o Y a t e s P e t r o l e u m a l o n g w i t h t h e i r w e l l p r o p o s a l 

i n F e b r u a r y o f t h i s y e a r ? 

A. T h a t ' s c o r r e c t . 

Q. Okay. I f you'd c o n t i n u e , I'm s o r r y , I 

j u s t w a n t e d t o make s u r e o ur r e c o r d was c l e a r . 

A. Okay. There i s one p o i n t I wa n t e d t o 

b r i n g up or a c o u p l e o f p o i n t s on t h e N e a r b u r g 

AFE. I d o n ' t want t o d e l v e i n t o g r e a t d e t a i l 

i n t o t h i s . But t h e r e ' s t w o, t h e two b i g g e s t 

d i f f e r e n c e s i n our c o s t e s t i m a t e s i s , one, 

N e a r b u r g p u t i n a 10 p e r c e n t c o n t i n g e n c y i n t o 

t h e i r i n t a n g i b l e c o s t , w h i c h t o me i s a n o t h e r 

r e f l e c t i o n o f t h e i r l a c k o f e x p e r i e n c e i n t h e 

a r e a . 
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And t h e y a l s o s u b m i t t e d what I c o n s i d e 

i n f l a t e d t u b u l a r goods c o s t . The r e a s o n I b r i n g 

t h i s up, our AFE f o r m s , b a s i c a l l y when a p e r s o n 

s i g n s t h e s e , t h e y ' r e a p p r o v i n g t h e o p e r a t o r t o 

c h a r g e w h a t e v e r t h e y show on t h e i r AFE f o r 

t u b u l a r s o r l e s s , e s s e n t i a l l y a t t h e i r o p t i o n , i 

my i n t e r p r e t a t i o n o f t h i s . 

And I checked t h e c u r r e n t p r i c e s , what 

we can buy t h i s p i p e f o r . And j u s t as an 

example, on t h e second page o f t h e N e a r b u r g AFE, 

E x h i b i t No. 14, t h e i r s u r f a c e c a s i n g t h e y ' v e 

l i s t e d 8-5/8 i n c h c a s i n g a t $12 a f o o t . W e l l , 

t h e c u r r e n t p r i c e f o r t h i s same c a s i n g i s $9.45 

f o o t , w h i c h i s a d i f f e r e n c e o f $2.55 a f o o t l e s s 

t h a n what t h e y show on t h e AFE. 

On t h e 4-1/2 i n c h c a s i n g , t h e y show i t 

a t $8.70 p e r f o o t . And t h e c u r r e n t m a r k e t p r i c e 

f o r t h i s 4-1/2 i n c h c a s i n g i s $3.73 a f o o t , so a 

d i f f e r e n c e o f $4.97 a f o o t o f f what t h e y ' r e 

s h o w i n g on t h e i r AFE. 

On t h e i r 2-3/8 i n c h t u b i n g , t h e y show 

u n i t p r i c e o f $3.30 a f o o t . The c u r r e n t m a r k e t 

p r i c e i s $2.19 a f o o t f o r a d i f f e r e n c e o f an 

o v e r a g e o f $1.11 p e r f o o t . 

When you t a k e a l l t h e s e numbers i n t o 
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a c c o u n t by t h e f o o t a g e o f p i p e t h a t w i l l be r u n , 

e s s e n t i a l l y you c o u l d a r g u e t h a t t h e i r AFE i s 

$63,000 o v e r p r i c e d r e l a t i v e t o what t h e c u r r e n t 

m a r k e t p r i c e o f t h e t u b u l a r s a r e . 

A l s o I w a n t e d t o make a p o i n t on t h e 

s e l e c t i o n o f t h e t u b u l a r s . They have p r o p o s e d t o 

r u n 4-1/2 i n c h c a s i n g on t h i s w e l l . And I f e e l 

l i k e t h e r e ' s some s e v e r e m e c h a n i c a l l i m i t a t i o n s 

u s i n g 4-1/2 i n c h . 

Upper Penn c o m p l e t i o n s t y p i c a l l y 

i n v o l v e a t some p o i n t i n t h e i r l i f e some t y p e o f 

a h i g h volume a r t i f i c i a l l i f t . What we t y p i c a l l y 

use a t Dagger Draw i s s u b m e r s i b l e pumps on a h i g h 

volume w e l l t o g e t t h e w e l l pumped down where we 

can b r i n g i n t h e o i l and gas. 

W e l l , i n 4-1/2 i n c h c a s i n g , we're 

l i m i t e d t o a maximum p r o d u c t i o n c a p a b i l i t y o f 

a p p r o x i m a t e l y 1500 b a r r e l s o f f l u i d p e r day. Our 

e x p e r i e n c e i s t h a t t h a t number i s a c t u a l l y l e s s 

t h a n t h a t . And as opposed t o Y a t e s ' p r o p o s a l o f 

r u n n i n g 5-1/2 i n c h c a s i n g where we can g e t a 

maximum p r o d u c t i o n r a t e o f a p p r o x i m a t e l y 4,000 

b a r r e l s a day i f n e c e s s a r y . We have much more 

f l e x i b i l i t y i n 5-1/2 i n c h i s what I'm s a y i n g . 

L i k e w i s e , downhole t o o l s e l e c t i o n , 
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p a c k e r s and other type t y p e s of downhole 

equipment a r e not -- t h e y ' r e a v a i l a b l e , but 

t h e y ' r e not as a v a i l a b l e as What you can get f o r 

5-1/2 i n c h c a s i n g . 

And I ' d l i k e to note t h a t f i s h i n g 

o p e r a t i o n s a r e c o n s i d e r a b l y more d i f f i c u l t i f you 

have a f i s h i n g job i n 4-1/2 i n c h c a s i n g than i n 

5-1/2 i n c h c a s i n g due to the s m a l l e r t o o l s and 

s m a l l e r c l e a r a n c e s between t o o l s and the c a s i n g . 

I ' d a l s o l i k e to mention the p r o p o s a l 

to use 2-3/8 i n c h t u b i n g . I f t h i s w e l l i s indeed 

p r o d u c t i v e or has enough show i n the Morrow to 

j u s t i f y a s t i m u l a t i o n t r e a t m e n t , h y d r a u 1 i c - f r a c 

job, i n o t h e r words, the 2-3/8 i s t y p i c a l l y not 

s u i t a b l e f o r h y d r a u l i c f r a c t u r i n g o p e r a t i o n s due 

to the h i g h e r f r i c t i o n p r e s s u r e due to the 

s m a l l e r i n n e r diameter of the t u b i n g . Whereas 

2-7/8 i n c h , which i s what we propose to run i n 

the w e l l , i s a c c e p t a b l e . 

And we r o u t i n e l y h y d r a u l i c a l i y f r a c t u r e 

the Morrow Formations down to 7/8 i n c h t u b i n g , 

but we don't down 2-3/8 because of the high 

s u r f a c e p r e s s u r e s caused by the a d d i t i o n a l 

f r i c t i o n i n the t u b u l a r s . 

Q. Mr. C o l l i n s , you've d i s c u s s e d some of 
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t h e s e m e c h a n i c a l p r o b l e m s , b u t l e t us suppose 

j u s t f o r a moment t h a t t h e r e i s p r o d u c t i o n 

o b t a i n e d , gas p r o d u c t i o n , and you m e n t i o n e d t h e 

p r o b l e m s w i t h w a t e r d i s p o s a l . 

Does Y a t e s i n y o u r o p i n i o n o f f e r some 

d i s t i n c t a d v a n t a g e s t o t h e o p e r a t o r s o f t h i s 

p r o p o s e d C h a l k w e l l i n t h o s e a r e a s o f gas 

m a r k e t i n g and w a t e r d i s p o s a l because o f i t s 

e x p e r i e n c e i n t h i s p a r t i c u l a r a rea? And i f you 

do b e l i e v e so, w o u l d you s p e c i f y t h a t f o r t h e 

Exam i ne r ? 

A. Yes. I b e l i e v e t h a t Y a t e s does o f f e r 

a d v a n t a g e s f r o m b o t h a gas m a r k e t i n g and a w a t e r 

h a n d l i n g v i e w p o i n t . We have a l r e a d y made an 

agreement based on o u r , a t l e a s t i n i t i a l t e s t i n g 

on t h e C h a l k "AKH" F e d e r a l No. 1 w i t h Anadarko 

P e t r o l e u m t o send o ur p r o d u c e d w a t e r t o them a t 

c o n s i d e r a b l y l o w e r c o s t t h a n what we w o u l d i n c u r 

i f we were t r u c k i n g t h e w a t e r . 

And d e p e n d i n g on t h e f i e l d d e v e l o p m e n t 

i n t h e f u t u r e , you know, i f t h e f i e l d becomes a 

l a r g e f i e l d , we w i l l a t t h a t t i m e f i n d an 

abandoned w e l l o r a d e p l e t e d w e l l and c o n v e r t i t 

t o s a l t w a t e r d i s p o s a l s e r v i c e and f u r t h e r r e d u c e 

c o s t s . 
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We've a l r e a d y o b t a i n e d r i g h t - o f - w a y t o 

l a y t h i s w a t e r l i n e . We a r e c u r r e n t l y s e c u r i n g 

r i g h t - o f - w a y and have a l r e a d y w o r k e d an agreement 

w i t h N o r t h e r n N a t u r a l Gas t o l a y a s o u r gas 

p i p e l i n e t o N o r t h e r n N a t u r a l . And t h e p r o p o s e d 

w e l l i s w i t h i n a h a l f - m i l e o f T r a n s w e s t e r n ' s 

sweet gas l i n e , i f we do i n d e e d make a sweet gas 

Morrow c o m p l e t i o n . 

Our o t h e r w e l l s i n t h e a r e a a r e t i e d i n 

t o T r a n s w e s t e r n . And Y a t e s P e t r o l e u m i s 

c o n s i d e r e d a t o p p r i o r i t y c u s t o m e r w i t h 

T r a n s w e s t e r n , so we s h o u l d g e t f a v o r a b l e p r i c i n g 

and be a b l e t o s e l l gas r e a d i l y t h r o u g h 

T r a n s w e s t e r n . 

We're a l s o i n t h e p r o c e s s o f a p p l y i n g 

f o r an a i r p e r m i t f o r a com p r e s s o r u l t i m a t e l y , a t 

l e a s t i n t h e case o f t h i s C h a l k No. 1, we b e l i e v e 

t h a t a c o m p r e s s i o n w i l l be r e q u i r e d t o p u t t h e 

gas i n t o t h e s a l e s l i n e . So t h a t i s i n t h e wor k s 

r i g h t now. 

And we a r e a l s o making what I ' d c a l l a 

p r e l i m i n a r y s c o p i n g s t u d y t o i n v e s t i g a t e t h e 

f e a s i b i l i t y o f s w e e t e n i n g t h e so u r gas t o r e d u c e 

t h e s w e e t e n i n g f e e s g o i n g i n t o a s o u r p i p e l i n e . 

Q. I t a k e i t t h e n , Mr. C o l l i n s , what 
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y o u ' r e t e s t i f y i n g t o h e r e i s t h a t t h e r e a r e 

c e r t a i n b e n e f i t s f r o m economies o f s c a l e , t h e 

f a c t t h a t Y a t e s i s a l r e a d y h a v i n g t o b u i l d t h e s e 

f a c i l i t i e s . By you b e i n g o p e r a t o r t h e y w i l l be 

t h e r e , and y o u ' l l have a c c e s s t o them and w i l l 

a c t u a l l y r e s u l t i n some c o s t s a v i n g s t o t h e 

w o r k i n g i n t e r e s t owners o f t h i s p r o p o s e d w e l l ? 

A. I b e l i e v e t h a t ' s c o r r e c t . 

Q. And based on y o u r e x p e r i e n c e o r t h e 

Y a t e s ' e x p e r i e n c e h e r e , t h a t t h e y w o u l d be b e s t 

a b l e t o d e s i g n a p p r o p r i a t e systems and t a k e 

a d v a n t a g e o f any c o s t - s a v i n g o p p o r t u n i t i e s 

a v a i l a b l e o u t t h e r e ? 

A. I do. 

Q. And I t h i n k a l s o y o u r t e s t i m o n y 

i n d i c a t e d t h a t f r o m y o u r assessments o f t h e AFEs 

p r e s e n t e d by N e a r b u r g t h a t t h e p r o p o s a l s t h a t 

t h e y made, i n y o u r e x p e r t o p i n i o n , do i n d i c a t e 

t h a t t h e y d o n ' t have knowledge o f what t h e y ' r e 

g o i n g t o e n c o u n t e r o u t h e r e . And, i n f a c t , what 

t h e y have p r o p o s e d c o u l d i n f a c t work t o t h e 

d e t r i m e n t and i n c r e a s e t h e expense and p o s s i b l y 

j e o p a r d i z e t h e s u c c e s s o f t h i s p r o j e c t ; i s t h a t 

c o r r e c t ? 

A. T h a t ' s p o s s i b l e . 
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Q. Now, l e t ' s t u r n a moment -- a p p a r e n t l y 

t h i s a r e a and w e l l s t h a t a r e c o m p l e t e d o u t h e r e 

do have c e r t a i n r i s k s a s s o c i a t e d w i t h them; i s 

t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. Mr. C o l l i n s , w o u l d you f o r t h e Examiner 

d e v e l o p what y o u r t h o u g h t s a r e w i t h r e s p e c t t o 

what r i s k s a r e posed by t h e s e p a r t i c u l a r k i n d s o f 

w e l l s ? And i f you w o u l d a l s o , a f t e r you've 

d e s c r i b e d t h o s e r i s k s , a d d r e s s t h e r e q u e s t o f 

Y a t e s P e t r o l e u m t h a t a p e n a l t y assessment o f 200 

p e r c e n t be made o r a s s e s s e d by t h e Commission i n 

t h i s p o o l i n g o r d e r . 

A. I n r e v i e w i n g b o t h t h e Oryx S c o g g i n s "B" 

1 w e l l , w h i c h we r e e n t e r e d and renamed t h e C h a l k 

F e d e r a l No. 1, w h i c h i s E x h i b i t No. 16 as t h e i r 

d a i l y d r i l l i n g r e p o r t f o r t h a t p a r t i c u l a r w e l l , 

and a l s o b r i e f l y e x a m i n i n g t h e d r i l l i n g h i s t o r i e s 

o f t h e w e l l s we d r i l l e d i n t h e a r e a , I ' v e g o t 

some o f t h e f o l l o w i n g m e c h a n i c a l r i s k s I t h i n k I 

s h o u l d b r i n g up. 

One p r o b l e m common t o t h e a r e a i s l o s t 

c i r c u l a t i o n , w h i c h o c c u r r e d a number o f t i m e s i n 

t h e Oryx w e l l . T h e r e ' s a l s o t h e p o s s i b i l i t y o f 

d i f f e r e n t i a l s t i c k i n g , w h i c h i s enhanced o r 
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a g g r a v a t e d by t h e l o s t c i r c u l a t i o n p r o b l e m s . 

On t h i s Oryx w e l l , I n o t i c e a t one 

p o i n t a f t e r t h e y ' d been d r i l l - s t e m t e s t i n g t h e 

Morrow, t h e y had some d i f f i c u l t i e s w i t h gas 

i n f l u x and had, you know, t o c i r c u l a t e gas o u t o f 

t h e w e l l t o r u n back i n t h e h o l e . 

And i n a d d i t i o n , on t h e s e DSTs t h e y 

e n c o u n t e r e d some t i g h t h o l e and s i g n i f i c a n t d r a g 

and c o u l d q u i t e e a s i l y have become s t u c k on a 

w e l l . And i n t h i s a r e a , t h e r e i s i n t e r v a l , I ' d 

c a l l i t r o u g h l y 4,500 f e e t t o 8,000 f e e t where 

you can e n c o u n t e r some f a i r l y s i g n i f i c a n t 

d e v i a t i o n p r o b l e m s , a t l e a s t d e v i a t i o n g r e a t e r 

t h a n t h e norm f o r s t r a i g h t - h o l e d r i l l i n g . 

As f a r as t h e p e n a l t y goes, 

n o n p a r t i c i p a t i o n p e n a l t y b a s i c a l l y on a l l t h e 

w e l l s i n t h e a r e a , t h e Rio Pecos w o r k i n g i n t e r e s t 

u n i t , t h e B e a u r e g a r d S t a t e No. 1, t h e P i e r r e 

"AGF" S t a t e Com. No. 1, and t h e Compromise "AE J" 

Fed. Com. No. 1, t h o s e w e l l s had a 200 p e r c e n t 

p e n a l t y t o them, c o s t p l u s 200 p e r c e n t . And 

C h a l k "AKH" Fed. Com. No. 1, r e e n t r y was c o s t 

p l u s 400 p e r c e n t on t h a t p a r t i c u l a r w e l l . 

So i t ' s t h e a r e a norm, and i t ' s f a i r l y 

s t a n d a r d i n d u s t r y norm t o go w i t h c o s t p l u s 200 
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p e r c e n t f o r t h e p e n a l t y . 

Q. I n y o u r e x p e r i e n c e , Mr. C o l l i n s , do you 

t h i n k t h a t t h e r i s k s t h a t you have spoken about 

and i n c o n j u n c t i o n w i t h t h e r i s k s t h a t Mr. 

Cr o m w e l l spoke a b o u t f r o m a g e o l o g i c a l 

s t a n d p o i n t , t h a t t h e 200 p e r c e n t p e n a l t y i s 

j u s t i f i e d by t h e c i r c u m s t a n c e s posed by t h i s 

a r e a ? 

A . Yes, I do. 

Q. W i t h r e s p e c t t o t h e c o s t s u p e r v i s i o n , 

d a i l y o r m o n t h l y s u p e r v i s i o n r a t e s and a l s o t h e 

d r i l l i n g r a t e s , c o u l d you g i v e us t h e b e n e f i t o f 

y o u r e x p e r i e n c e as t o what t h e n o r m a l r a t e i s i n 

t h i s a r e a f o r t h o s e two m a t t e r s ? 

A. W e l l , I t h i n k t h e n o r m a l r a t e i n t h i s 

a r e a f o r o v e r h e a d w o u l d be a p p r o x i m a t e l y $5,000 a 

month d u r i n g t h e d r i l l i n g o p e r a t i o n and 

a p p r o x i m a t e l y $500 a month f o r s u b s e q u e n t 

o p e r a t i o n s o f t h e w e l l . 

T h i s d a t a was d e r i v e d f r o m a s u r v e y 

done by an a c c o u n t i n g f i r m c a l l e d E r n s t & Young 

f o r t h e West Texas, S o u t h e a s t e r n , o r E a s t e r n New 

Mexico a r e a f o r w e l l s o f t h i s d e p t h . And t h i s i s 

1991 d a t a , w h i c h i s t h e i r most r e c e n t d a t a . 

Q. A l l r i g h t . So y o u ' r e b a s i n g t h i s 
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r e c o m m e n d a t i o n , and i t i s Y a t e s ' r e q u e s t t h a t 

t h e y be g r a n t e d a $5,000 d r i l l i n g r a t e o v e r h e a d 

c h a r g e and a $500 m o n t h l y ; i s t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. And y o u ' r e b a s i n g t h i s , one, on t h e 

d a t a c o m p i l e d by t h i s E r n s t & Young s t u d y , w h i c h 

i s done e v e r y y e a r w i t h r e s p e c t t o t h e s e k i n d o f 

m a t t e r s ; i s t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. And a l s o i s i t a f a i r amount i n y o u r 

e x p e r i e n c e t o be c h a r g e d and one t h a t i s t h e 

c u s t o m a r y c h a r g e t o be e n c o u n t e r e d i n t h i s 

p a r t i c u l a r a r e a o f S o u t h e a s t e r n New Mexico? 

A. Yes. 

Q. Mr. C o l l i n s , a r e t h e r e any o t h e r 

m a t t e r s t h a t you w i s h t o a t t h i s t i m e b r i n g t o 

t h e a t t e n t i o n o f t h e Examiner w i t h r e s p e c t t o 

Y a t e s ' a p p l i c a t i o n ? 

A. I guess t h e o n l y t h i n g I ' d l i k e t o 

m e n t i o n i s t h a t Y a t e s P e t r o l e u m , and t h i s i s more 

s p e c i f i c t o t h e Upper Penn p a r t o f t h i s w e l l , b u t 

i t a p p l i e s t o t h e Morrow t o a l a r g e e x t e n t , b u t 

Y a t e s P e t r o l e u m i s e s s e n t i a l l y t h e most 

e x p e r i e n c e d o p e r a t o r i n d r i l l i n g and p r o d u c i n g 

and j u s t a l l - a r o u n d h a n d l i n g o f t h e s e Upper Penn 
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w e l l s based on our Dagger Draw e x p e r i e n c e . 

We're c u r r e n t l y t r a n s p o r t i n g and 

m a r k e t i n g a p p r o x i m a t e l y 70 m i l l i o n c u b i c f e e t a 

day o f s o u r gas f r o m Dagger Draw. We're 

d i s p o s i n g o f a p p r o x i m a t e l y 50,000 b a r r e l s o f s o u r 

w a t e r a day. And t o d a y we've d r i l l e d and 

c o m p l e t e d a p p r o x i m a t e l y 100 w e l l s i n t h e Dagger 

Draw a r e a , w h i c h i s an Upper Penn d o l o m i t e 

r e s e r v o i r s i m i l a r t o what i t i s i n t h i s C h a l k No. 

1 r e e n t r y w e l l . T h a t ' s a l l I have. 

Q. A l l r i g h t . Then, Mr. C o l l i n s , j u s t as 

a summary t h e n , do you b e l i e v e i t w o u l d be i n t h e 

i n t e r e s t s o f t h e d i r e c t i v e t h a t t h e D i v i s i o n must 

l i v e by o f p r e v e n t i n g w a s t e and p r o t e c t i n g 

c o r r e l a t i v e r i g h t s i f t h e D i v i s i o n were t o g r a n t 

t h e a p p l i c a t i o n f o r c o m p u l s o r y p o o l i n g , t h e 

u n o r t h o d o x l o c a t i o n , and t h e c h a r g e r a t e s t h a t 

you've t a l k e d a b o u t w i t h r e s p e c t t o p e n a l t y 

assessment and o v e r h e a d c h a r g e s ? 

A. Yes. 

MR. CARROLL: Mr. Exami n e r , I w o u l d 

move a d m i s s i o n o f E x h i b i t s 14, 15, and 16 a t t h i s 

t ime . 

EXAMINER CATANACH: E x h i b i t s 14 t h r o u g h 

16 w i l l be a d m i t t e d as e v i d e n c e . 
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MR. CARROLL: I w o u l d pass t h e w i t n e s s . 

EXAMINER CATANACH: Mr. T u r n e r . 

MR. TURNER: I have no q u e s t i o n s o f t h e 

w i t n e s s . 

EXAMINER CATANACH: No q u e s t i o n s ? I 

d o n ' t have any q u e s t i o n s o f t h e w i t n e s s . He may 

be e x c u s e d . 

MR. CARROLL: At t h i s t i m e t h e n , Mr. 

Examin e r , t h i s w o u l d c o n c l u d e our e v i d e n c e t h a t 

we w o u l d p r e s e n t w i t h r e s p e c t t o o u r p a r t i c u l a r 

a p p l i c a t i o n . But we w o u l d r e s e r v e t h e r i g h t , i f 

n e c e s s a r y , t o r e c a l l any o f t h e s e w i t n e s s e s , 

d e p e n d i n g upon t h e t e s t i m o n y t h a t Mr. T u r n e r 

p r e s e n t s i n h i s a p p l i c a t i o n . 

EXAMINER CATANACH: Okay. L e t ' s go 

ahead and t a k e a 1 5 - m i n u t e b r e a k a t t h i s p o i n t . 

I guess w e ' l l go s t r a i g h t t h r o u g h . 

[A r e c e s s was t a k e n . ] 

EXAMINER CATANACH: W e ' l l c a l l t h e 

h e a r i n g back t o o r d e r . And I ' l l t u r n i t o v e r t o 

Mr . T u r n e r . 

MR. TURNER: I am J. Randy T u r n e r , 

a t t o r n e y w i t h t h e Kemp, S m i t h , Duncan & Hammond 

law f i r m o u t o f M i d l a n d , Texas, h e r e r e p r e s e n t i n g 

N e a r b u r g E x p l o r a t i o n Company, i n Case No. 10473, 

RODRIGUEZ-VESTAL REPORTING 
(505) 988-1772 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

1 2 

1 3 

14 

1 5 

1 6 

17 

18 

19 

2 0 

2 1 

2 2 

2 3 

2 4 

25 

89 

w h i c h has been c o n s o l i d a t e d w i t h Case No. 10467. 

I c a l l as my f i r s t w i t n e s s Bob S h e l t o n . 

ROBERT G. SHELTON 

H a v i n g been d u l y sworn upon h i s o a t h , was 

examined and t e s t i f i e d as f o l l o w s : 

EXAMINATION 

BY MR. TURNER: 

Q. Mr. S h e l t o n , w o u l d y o u , p l e a s e , s t a t e 

y o u r name and p l a c e o f r e s i d e n c e ? 

A. R o b e r t G. S h e l t o n , M i d l a n d , Texas. 

Q. By whom a r e you employed, and i n what 

c a p a c i t y a r e you employed? 

A. N e a r b u r g P r o d u c i n g Company. I'm t h e 

l a n d manager. 

Q. Have you p r e v i o u s l y t e s t i f i e d b e f o r e 

t h e D i v i s i o n o r one o f i t s e x a m i n e r s ? 

A. Yes, I have. 

Q. Would y o u , p l e a s e , summarize y o u r 

e d u c a t i o n a l b a c k g r o u n d and work e x p e r i e n c e ? 

A. I have a b u s i n e s s d e g r e e f r o m Texas 

Tech U n i v e r s i t y , and I s t a r t e d my work as a 

landman i n 1973 — 1977, excuse me. And I have 

worked c o n s i s t e n t l y i n t h a t f i e l d s i n c e 77 w i t h 

Diamond Shamrock, Maxus E x p l o r a t i o n , and N e a r b u r g 

P r o d u c i n g Company. 
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Q. Have y o u r c r e d e n t i a l s p r e v i o u s l y been 

a c c e p t e d by t h e Commission as an e x p e r t i n l a n d 

m a t t e r s ? 

A. Yes, t h e y have. 

Q. Are you f a m i l i a r w i t h t h e a p p l i c a t i o n 

f i l e d i n t h i s p a r t i c u l a r case? 

A. Yes, s i r . 

Q. And a r e you f a m i l i a r w i t h t h e s u b j e c t 

a r e a i n v o l v e d i n t h i s p a r t i c u l a r case? 

A. I am f a m i l i a r w i t h i t . 

MR. TURNER: Are t h e w i t n e s s 1 

q u a l i f i c a t i o n s a c c e p t a b l e ? 

EXAMINER CATANACH: They a r e . 

Q. (BY MR. TURNER) Mr. S h e l t o n , w o u l d you 

b r i e f l y s t a t e what N e a r b u r g E x p l o r a t i o n Company 

seeks w i t h t h i s a p p l i c a t i o n ? 

A. We seek t h e c o m p u l s o r y p o o l i n g o f t h e 

n o r t h h a l f o f S e c t i o n 27, Township 18 S o u t h , 27 

East f o r t h e d r i l l i n g o f a 10,025 f o o t Morrow 

t e s t w e l l a t a l o c a t i o n o f 1,980 f r o m t h e e a s t 

l i n e and 660 f r o m t h e n o r t h l i n e . 

Q. I s n ' t i t t r u e t h a t N e a r b u r g i n f i l i n g 

i t s a p p l i c a t i o n has r e a l l y asked f o r e s s e n t i a l l y 

two d i f f e r e n t f o r m s o f remedy f r o m t h e 

Commission, one b e i n g t h e c o m p u l s o r y p o o l i n g o f 
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t h e n o r t h h a l f o f S e c t i o n 27 f r o m t h e s u r f a c e 

down t o 10,025 f e e t b e l o w t h e s u r f a c e , t h a t b e i n g 

one f o r m o f remedy? 

A. That i s one f o r m o f remedy. 

Q. And t h e second one t h a t you o r i g i n a l l y 

a sked p e r m i s s i o n f o r was f o r an u n o r t h o d o x w e l l 

l o c a t i o n ? 

A. T h a t ' s c o r r e c t . 

Q. At t h e l o c a t i o n o f 660 f e e t f r o m t h e 

n o r t h l i n e and 1,330 f e e t f r o m t h e e a s t l i n e ? 

A. That i s c o r r e c t . 

Q. S i n c e t h e f i l i n g o f t h i s a p p l i c a t i o n , 

i s i t n o t t r u e t h a t N e a r b u r g has e l e c t e d t o d r i l l 

a w e l l a t e i t h e r t h e l o c a t i o n , a s t a n d a r d 

l o c a t i o n o r a t t h e l o c a t i o n a p p l i e d f o r i n y o u r 

a p p l i c a t i o n f o r an u n o r t h o d o x w e l l l o c a t i o n ? 

A. That i s c o r r e c t . We f e e l l i k e , as 

e a r l i e r t e s t i m o n y has e x h i b i t e d , t h a t t h e r e ' s n o t 

enough w e l l c o n t r o l a c t u a l l y t o f a c t u a l l y 

d e t e r m i n e t h e e x i s t e n c e o f a r e s e r v o i r i n one 

l o c a t i o n v e r s u s t h e o t h e r . 

We f e e l t h a t i t ' s p r u d e n t t o d r i l l a 

w e l l t h e r e as e v i d e n c e d by t h e g e o l o g y p r e v i o u s l y 

p r e s e n t e d . But we d o n ' t f e e l l i k e t h e r e ' s enough 

i n f o r m a t i o n t o d e p i c t t h a t t h e u n o r t h o d o x 
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l o c a t i o n i s r e q u i r e d . We'd be g l a d t o d r i l l as 

an o p e r a t o r a t e i t h e r l o c a t i o n . We w o u l d be 

w i l l i n g t o do t h e o r t h o d o x o r t h e u n o r t h o d o x 

l o c a t i o n . 

Q. Mr. S h e l t o n , I ' d l i k e t o go i n t o t h e 

q u e s t i o n o f how N e a r b u r g came t o a c q u i r e i t s 

i n t e r e s t i n t h e n o r t h h a l f o f S e c t i o n 27. C o u l d 

you t e l l me how you a c q u i r e d y o u r i n t e r e s t ? 

A. I checked t h e r e c o r d s on t h i s 

p a r t i c u l a r t r a c t m y s e l f h e r e and f o u n d o u t t h a t 

A r c o , A t l a n t i c R i c h f i e l d Company, A r c o , owned 

o n e - h a l f i n t e r e s t i n t h e n o r t h h a l f o f S e c t i o n 27 

and t h e T r i g g F a m i l y T r u s t owned one h a l f , t h e 

r e m a i n i n g o n e - h a l f i n t e r e s t . 

We went t o A r c o , p u r c h a s e d t h e i r 

i n t e r e s t o u t r i g h t . We have an a s s i g n m e n t o f 

r e c o r d i n t h e c o u n t y . We a l s o have an a p p r o v e d 

a s s i g n m e n t by t h e BLM o f our u n d i v i d e d 50 p e r c e n t 

i n t e r e s t . 

Arco r e c e i v e d t h e i r i n t e r e s t by v i r t u e 

o f a f a r m o u t f r o m t h e T r i g g F a m i l y T r u s t . The 

f a r m o u t was g r a n t e d i n s u p p o r t o f a Morrow t e s t 

w e l l , w h i c h was d r i l l e d by t h e n A r c o , S i n c l a i r a t 

t h a t t i m e , i n t h e n o r t h h a l f o f S e c t i o n 27. I t ' s 

t h e S i n c l a i r F e d e r a l w e l l i n t h e n o r t h w e s t 
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q u a r t e r . 

They d r i l l e d t h a t w e l l . As a r e s u l t o f 

d r i l l i n g t h a t w e l l u nder t h e t e r m s o f t h e f a r m o u t 

a g r e e m e n t , t h e y e a r n e d an a s s i g n m e n t o f 50 

p e r c e n t o f T r i g g ' s i n t e r e s t i n s o f a r as t h e 

c o v e r a g e f r o m t h e s u r f a c e t o 10,025 f e e t . And we 

o b t a i n e d o u r i n t e r e s t d i r e c t l y as t h e r e s u l t o f 

t h a t a s s i g n m e n t f r o m T r i g g t o A r c o . 

Q. I s t h a t f a r m o u t agreement t h a t you 

r e f e r r e d t o t h e f a r m o u t agreement t h a t you have 

i n f r o n t o f you and w h i c h we have marked as 

E x h i b i t 1? 

A. I t i s t h i s f a r m o u t , t h a t ' s c o r r e c t . We 

o b t a i n e d t h i s f a r m o u t agreement o n l y l a t e Tuesday 

of t h i s week. We g o t t h e f a r m o u t f r o m t h e f i l e s 

o f t h e T r i g g F a m i l y T r u s t i n R o s w e l l , New 

Mex i c o . They p r o v i d e d i t f o r us. 

Q. Okay. Now, a r e you f a m i l i a r -- have 

you r e a d and a r e you f a m i l i a r w i t h t h e t e r m s o f 

t h i s f a r m o u t agreement? 

A. I am f a m i l i a r w i t h i t . 

Q. And t h e o p e r a t i n g agreement t h a t i s 

a t t a c h e d as E x h i b i t A t o t h a t f a r m o u t a g r e e m e n t , 

have you r e a d t h a t , and a r e you f a m i l i a r w i t h i t s 

t e r m s ? 
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A. Yes, s i r . I have r e a d i t , and I am 

f a m i l i a r w i t h i t s t e r m s . 

Q. J u s t t o c l a r i f y h e r e , t h e E x h i b i t 1, 

what I have marked as E x h i b i t 1, i s t h e c l i p p e d 

s e r i e s o f documents commencing w i t h t h e f a r m o u t 

agreement w i t h t h e o p e r a t i n g agreement a t t a c h e d 

as E x h i b i t A t h e r e t o , f o l l o w e d by t h e a c c o u n t i n g 

p r o c e d u r e t h a t ' s a t t a c h e d t o t h e f o r m o f 

o p e r a t i n g a g reement. 

And t h e r e ' s v a r i o u s o t h e r 

c o r r e s p o n d e n c e i n t h a t E x h i b i t 1 whereby t h e BLM 

a p p r o v e s t h e a s s i g n m e n t o f t h e 50 p e r c e n t 

i n t e r e s t f r o m John T r i g g t o A t l a n t i c R i c h f i e l d 

Company, f o l l o w e d by an a s s i g n m e n t , t y p e w r i t t e n 

a s s i g n m e n t o f o p e r a t i n g r i g h t s f r o m Mr. T r i g g t o 

S i n c l a i r O i l C o r p o r a t i o n , and t h e n f o l l o w i n g a t 

t h e end, or t o w a r d s t h e end t h e r e , by t h e copy o f 

t h e a c t u a l o p e r a t i n g agreement t h a t was e n t e r e d 

i n t o by A t l a n t i c R i c h f i e l d Company and Mr. and 

Mrs. T r i g g p u r s u a n t t o t h e t e r m s o f t h e f a r m o u t 

a g reement. 

Now, Mr. S h e l t o n , c o u l d you t e l l us a 

l i t t l e b i t a b o u t t h e f a r m o u t agreement and how 

S i n c l a i r came t o e a r n t h e a s s i g n m e n t t h a t i t 

r e c e i v e d f r o m t h e T r i g g s ? 
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A. The f a r m o u t agreement p r o v i d e d f o r a 

t e s t w e l l t o be d r i l l e d on t h e f a r m o u t l a n d s 

w h i c h c o v e r e d , among o t h e r l a n d s , t h e n o r t h h a l f 

o f 27. They were s u c c e s s f u l i n d r i l l i n g t h e 

w e l l . They made a p r o d u c t i v e w e l l o u t o f i t . 

The w e l l began p r o d u c t i o n i n 1980. The w e l l 

p r o d u c e d f o r a p p r o x i m a t e l y t e n y e a r s . 

P u r s u a n t t o t h a t c o m p l e t i o n and under 

t h e t e r m s o f t h e f a r m o u t a g r e e m e n t , T r i g g ' s 50 

p e r c e n t i n t e r e s t was a s s i g n e d t o S i n c l a i r , who 

e a r n e d t h e 50 p e r c e n t i n t e r e s t i n t h e p r o r a t i o n 

u n i t o f t h e w e l l , t h a t b e i n g t h e n o r t h h a l f o f 

Sect i o n 27 . 

Q. Okay. That i s t h e a c r e a g e t h a t t h e 

a s s i g n m e n t a c t u a l l y c o v e r e d ? 

A. That i s c o r r e c t . And t h e a s s i g n m e n t 

s p e c i f i c a l l y r e f e r e n c e s t h e e x i s t e n c e o f an 

o p e r a t i n g agreement and makes t h e a s s i g n m e n t 

s u b j e c t t o t h e o p e r a t i n g a greement. 

Q. Now, w i t h t h a t s a i d , Mr. S h e l t o n , 

y o u ' r e an e x p e r i e n c e d landman and y o u r 

c r e d e n t i a l s have been a c c e p t e d as an e x p e r t i n 

y o u r f i e l d . 

I f you were a landman who was a c q u i r i n g 

o r i n t e r e s t e d i n a c q u i r i n g an i n t e r e s t i n t h e 
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n o r t h h a l f o f S e c t i o n 27, you w o u l d go t o t h e 

c o u n t y r e c o r d s and check t h e t i t l e and l o o k a t 

a l l t h e i n s t r u m e n t s i n t h e c h a i n o f t i t l e o f t h e 

i n t e r e s t t h a t y o u ' r e t y i n g t o a c q u i r e ; i s t h a t 

c o r r e c t ? 

A. I w o u l d do so and make s u r e t h a t I knew 

a p p r o p r i a t e l y what a l l b u r d e n s came w i t h t h e 

i n t e r e s t t h a t I was a c q u i r i n g , w h e t h e r t h e y be 

r o y a l t y b u r d e n s , o v e r r i d e s , o r c o n t r a c t s , w h i c h 

t h e a c r e a g e i n w h i c h t h e i n t e r e s t I was a c q u i r i n g 

was s u b j e c t t o . 

Q. And i f you d i d t h a t , as a t y p i c a l 

landman w o u l d do, you w o u l d come a c r o s s t h e 

a s s i g n m e n t o f t h e 50 p e r c e n t i n t e r e s t f r o m t h e 

T r i g g s t o A t l a n t i c R i c h f i e l d Company o f t h e 50 

p e r c e n t i n t e r e s t i n t h e n o r t h h a l f o f S e c t i o n 27; 

i s t h a t c o r r e c t ? 

A. You c e r t a i n l y w o u l d . 

Q. And i f you became aware o f t h a t 

a s s i g n m e n t and you r e a d t h a t a s s i g n m e n t , you 

w o u l d see t h a t t h e i n t e r e s t i s e x p r e s s l y made 

s u b j e c t t o t h e t e r m s o f t h i s o p e r a t i n g a g r e e m e n t , 

w o u l d you n o t ? 

A. Yes, you w o u l d , and i t w o u l d p u t you on 

n o t i c e , o f c o u r s e , t h a t an o p e r a t i n g agreement 
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d i d e x i s t . 

Q. Now, i f you w o u l d , Mr. S h e l t o n , l e t ' s 

t u r n t o t h e a c t u a l e x e c u t e d o p e r a t i n g a greement. 

A. I d o n ' t have a copy o f t h e e x e c u t e d one 

r i g h t h e r e . 

Q. There s h o u l d be one. T h a t ' s i t . 

A. T h i s i s t h e one t h a t ' s a t t a c h e d t o t h e 

f a r m o u t . Oh, maybe i t ' s i n h e r e . 

Q. Yes. I t ' s f u r t h e r down i n t h e s t a c k 

t h e r e ? 

A. Okay. 

Q. And i f you w o u l d , t u r n t o page 4 o f t h e 

o p e r a t i n g a g reement. 

A. A l l r i g h t . 

Q. A r t i c l e 10 e n t i t l e d , "Term o f t h e 

Agreement," and w o u l d y o u , p l e a s e , r e a d t o us t h e 

f i r s t p a r t o f t h a t p a r a g r a p h ? 

A. " T h i s agreement s h a l l r e m a i n i n f u l l 

f o r c e and e f f e c t f o r as l o n g as any o i l and gas 

l e a s e s s u b j e c t t o t h i s agreement r e m a i n o r a r e 

c o n t i n u e d i n f o r c e as t o any p a r t o f t h e u n i t 

a r e a " — 

Q. C o n t i n u e r e a d i n g , p l e a s e . 

A. — "wh e t h e r by p r o d u c t i o n , e x t e n s i o n , 

r e n e w a l , o r o t h e r w i s e p r o v i d e d , however, i f t h e 
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f i r s t w e l l d r i l l e d h e r e u n d e r r e s u l t s i n a d r y 

h o l e and no o t h e r w e l l i s p r o d u c i n g o i l o r gas i n 

p a y i n g q u a n t i t i e s f r o m t h e u n i t a r e a , t h e n a t t h e 

end o f 90 days a f t e r abandonment o f t h e f i r s t 

t e s t w e l l , t h i s agreement s h a l l t e r m i n a t e u n l e s s 

one o r more o f t h e p a r t i e s a r e engaged i n 

d r i l l i n g a w e l l o r w e l l s p u r s u a n t t o S e c t i o n 12 

h e r e o f . " 

Q. I t h i n k t h a t ' s f a r enough f o r t h e t i m e 

b e i n g . The second p a r t o f t h a t s e n t e n c e 

b a s i c a l l y i s a p r o v i s o . The f i r s t p a r t o f t h e 

s e n t e n c e says t h e agre e m e n t , i n es s e n c e , w i l l 

r e m a i n i n f o r c e and e f f e c t as l o n g as any o f t h e 

l e a s e s s u b j e c t t o t h e agreement a r e i n f o r c e and 

e f f e c t . 

And based upon y o u r f a m i l i a r i t y w i t h 

t h i s a r e a , i s t h e o i l and gas l e a s e u n d e r w h i c h 

you have a c q u i r e d y o u r i n t e r e s t and under w h i c h 

Y a t e s i s c l a i m i n g an i n t e r e s t s t i l l i n f o r c e and 

e f f e c t ? 

A. Yes, i t i s . 

Q. And based upon what you know a b o u t t h e 

d r i l l i n g o f -- d r i l l i n g a c t i v i t y u n d e r t h i s 

l e a s e , was t h e f i r s t w e l l d r i l l e d on t h e c o n t r a c t 

a r e a a d r y h o l e ? 
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A. No, i t was n o t . I t was a c o m p l e t e d 

p r o d u c t i v e Morrow, A t o k a Morrow w e l l . 

Q. I f t h a t ' s t h e case a c c o r d i n g t o t h i s 

p r o v i s i o n , t h e n , t h e p r o v i s o p o r t i o n o f t h a t 

p a r a g r a p h w o u l d n o t be a p p l i c a b l e and you w o u l d 

c o n c l u d e t h e n , w o u l d you n o t , t h a t s i n c e t h e 

l e a s e i s s t i l l i n f o r c e and e f f e c t , i t ' s s t i l l 

s u b j e c t t o t h e t e r m s o f t h i s o p e r a t i n g agreement? 

A. A b s o l u t e l y . 

Q. I f you w o u l d , Mr. S h e l t o n , t u r n t o page 

8 o f t h e o p e r a t i n g a g r e e m e n t , and t h e p a r a g r a p h 

No. 19 e n t i t l e d , " S e l e c t i o n o f New O p e r a t o r , " 

w o u l d y o u , p l e a s e , r e a d t h a t p r o v i s i o n f o r us? 

A. " S h o u l d a s a l e be made by o p e r a t o r o f 

i t s r i g h t s and i n t e r e s t , t h e o t h e r p a r t i e s s h a l l 

have t h e r i g h t w i t h i n 60 days a f t e r t h e d a t e o f 

such s a l e by a m a j o r i t y v o t e i n i n t e r e s t t o 

s e l e c t a new o p e r a t o r . I f a new o p e r a t o r i s n o t 

so s e l e c t e d , t h e t r a n s f e r e e o f t h e p r e s e n t 

o p e r a t o r s h a l l assume t h e d u t i e s o f and a c t as 

o p e r a t o r . 

" I n e i t h e r case t h e r e t i r i n g o p e r a t o r 

s h a l l c o n t i n u e t o s e r v e as o p e r a t o r and d i s c h a r g e 

i t s d u t i e s i n t h a t c a p a c i t y under t h i s agreement 

and u n t i l i t s s u c c e s s o r o p e r a t o r i s s e l e c t e d and 
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b e g i n s t o f u n c t i o n . But t h e p r e s e n t o p e r a t o r 

s h a l l n o t be o b l i g a t e d t o c o n t i n u e t h e 

p e r f o r m a n c e o f i t s d u t i e s f o r t h a n more t h a n 120 

days a f t e r t h e s a l e o f i t s r i g h t s and i n t e r e s t s 

have been c o m p l e t e d . " 

Q. T h i s p r o v i s i o n , i n es s e n c e , j u s t 

p a r a p h r a s i n g t h e n , s t a t e s -- w e l l , l e t me ask you 

t h i s q u e s t i o n f i r s t . Who was t h e o p e r a t o r 

d e s i g n a t e d under t h i s o p e r a t i n g agreement? 

A. Our p r e d e c e s s o r i n t i t l e , S i n c 1 a i r - A r c o 

was t h e o p e r a t o r . 

Q. And t h a t i s who you a c q u i r e d y o u r 

i n t e r e s t f r o m , d i d you n o t ? 

A. That i s c o r r e c t . 

Q. And you a c q u i r e d y o u r i n t e r e s t when, 

Mr. S h e l t o n ? 

A. We a c q u i r e d o ur i n t e r e s t i n 

a p p r o x i m a t e l y September o f 1991. I t h i n k our 

a s s i g n m e n t , c o u n t y a s s i g n m e n t i s d a t e d t h e n . Our 

F e d e r a l a s s i g n m e n t i s d a t e d a t a l a t e r t i m e . I 

t h i n k i t ' s i n November o f 9 1 . 

Q. But i n e i t h e r e v e n t , more t h a n 60 days 

have e l a p s e d s i n c e t h e d a t e you a c q u i r e d y o u r 

a s s i g n m e n t f r o m Arco? 

A. A b s o l u t e l y . 
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Q. I n y o u r i n t e r p r e t a t i o n t h e n o f t h a t 

p r o v i s i o n w o u l d mean what, Mr. S h e l t o n , r e g a r d i n g 

t h e o p e r a t o r ? 

A. P u r s u a n t t o t h e t e r m s o f t h a t s e c t i o n 

o f t h e o p e r a t i n g a g r e e m e n t , we have succeeded t o 

an o p e r a t i n g agreement w h i c h i s i n f u l l f o r c e and 

e f f e c t . 

Q. Now, Mr. S h e l t o n , you have i n f r o n t o f 

you o t h e r a d d i t i o n a l e x h i b i t s t h a t I asked you t o 

go t h r o u g h . And w o u l d you i d e n t i f y w h i c h o f 

t h o s e e x h i b i t s were e i t h e r p r e p a r e d by you o r 

under y o u r d i r e c t i o n o r c o n t r o l ? 

A. The e x h i b i t s a r e a l a n d p l a t 

d e s i g n a t i n g t h e l o c a t i o n ; t h e o r t h o d o x l o c a t i o n 

o f t h e p r o p o s e d w e l l and t h e a p p r o p r i a t e 3 2 0 - a c r e 

s p a c i n g u n i t , b e i n g t h e n o r t h h a l f o f S e c t i o n 27; 

an o w n e r s h i p r e p o r t p r e p a r e d u n d e r my d i r e c t i o n 

c o v e r i n g , among o t h e r l a n d s , t h e n o r t h h a l f o f 

S e c t i o n 27; a l e t t e r d a t e d F e b r u a r y 1 1 , 1992, t o 

t h e T r i g g F a m i l y T r u s t a d v i s i n g them t h a t we had 

a c q u i r e d a 50 p e r c e n t i n t e r e s t and p r o p o s i n g t h e 

d r i l l i n g o f a 10,025 f o o t Morrow t e s t . 

Q. Bob, i f you w o u l d , j u s t t o move a l o n g a 

l i t t l e b i t , because I ' l l come back and ask more 

s p e c i f i c q u e s t i o n s a b o u t t h e c o n t e n t s o f t h e 
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e x h i b i t s , i f y o u ' l l j u s t i d e n t i f y them by number 

f o r t h e ones t h a t y o u ' r e r e s p o n s i b l e f o r . 

A. Okay. The l e t t e r d a t e d December 3 t o 

John B e t t i s . 

Q. Which i s d e s i g n a t e d as w h i c h e x h i b i t ? 

A. I d o n ' t have t h e numbers on mine. 

Q. Oh. That w o u l d be E x h i b i t 5? 

A. Okay. E x h i b i t 6 i s a l e t t e r t o t h e 

T r i g g F a m i l y T r u s t . 

Q. Okay. L e t me go t h r o u g h h e r e . 

A. An a p p l i c a t i o n f o r p e r m i t t o d r i l l 

w h i c h has been a p p r o v e d by t h e BLM. 

Q. Which i s marked E x h i b i t --

A. Marked E x h i b i t 5. 

Q. R i g h t . 

A. A s u n d r y n o t i c e w i t h a t t a c h e d 

i n f o r m a t i o n r e g a r d i n g amendment, w h i c h i s E x h i b i t 

6; a p o r t i o n o f t h e Bureau o f Land Management 

r e g u l a t i o n s marked E x h i b i t 7; and an AFE f o r t h e 

d r i l l i n g o f a Morrow t e s t w e l l marked E x h i b i t 8. 

Q. Okay. L e t ' s s t a r t w i t h y o u r E x h i b i t 

No. 2, and a g a i n e x p l a i n t o us what E x h i b i t No. 2 

i s ? 

A. E x h i b i t No. 2 shows w i t h a r e d d o t a 

l o c a t i o n 660 f r o m t h e n o r t h l i n e , 1980 f r o m t h e 
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e a s t l i n e o f a w e l l p r o p o s a l . And i t shows t h e 

n o r t h h a l f o f S e c t i o n 27 b e i n g d e s i g n a t e d t h e 

p r o r a t i o n u n i t f o r t h a t w e l l s p a c i n g u n i t . 

Q. Okay. And E x h i b i t 3 i s what? 

A. E x h i b i t 3 i s an o w n e r s h i p r e p o r t 

c o m p i l e d f r o m t h e f e d e r a l and c o u n t y r e c o r d s 

s e t t i n g f o r t h t h e a c t u a l o w n e r s h i p o f t h e n o r t h 

h a l f o f 27 among o t h e r t h e l i n e s . 

Q. R i g h t . 

A. And i t shows t h e n o r t h h a l f o f 27 t o be 

by one h a l f o f t h e T r i g g f a m i l y t r u s t and one 

h a l f by N e a r b u r g E x p l o r a t i o n Company. 

Q. So i s what y o u ' r e t e l l i n g us t h e n i s 

t h a t t h e o w n e r s h i p l i s t t h a t you have p r e p a r e d 

r e f l e c t s t h e o w n e r s h i p as r e f l e c t e d i n t h e c o u n t y 

r e c o r d s ; i s t h a t c o r r e c t ? 

A. Yes, c o u n t y and F e d e r a l . 

Q. And f e d e r a l r e c o r d s ? 

A. That i s c o r r e c t . 

Q. So when you go t o e i t h e r t h e c o u n t y 

r e c o r d s o r t h e BLM r e c o r d s , y o u ' r e s a y i n g t h a t 

t h e i n t e r e s t i s owned by N e a r b u r g E x p l o r a t i o n 

o n e - h a l f , and t h e T r i g g F a m i l y T r u s t owns t h e 

o t h e r h a l f ? 

A. T h a t ' s c o r r e c t . 
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Q. And t h e r e ' s no e v i d e n c e o f any 

o w n e r s h i p i n t e r e s t t h e n by Y a t e s P e t r o l e u m 

C o r p o r a t i o n o r any o f t h e o t h e r p a r t i e s who may 

have t e s t i f i e d t o d a y a r e s u b j e c t t o t h e i r 

c o n t r o l ? 

A. That i s c o r r e c t . There i s no e v i d e n c e 

o f o w n e r s h i p a t a l l i n any r e c o r d s . 

Q. But N e a r b u r g E x p l o r a t i o n Company owns 

an u n d i v i d e d o n e - h a l f i n t e r e s t as r e f l e c t e d by 

b o t h s e t s o f r e c o r d s ? 

A. That i s a b s o l u t e l y c o r r e c t . 

Q. And i s t h a t i n t e r e s t owned i n f e e 

s i m p l e ? Are t h e r e any s t r i n g s a t t a c h e d t o t h a t 

i n t e r e s t , o r do you own t h e i n t e r e s t o u t r i g h t ? 

A. O u t r i g h t . The a s s i g n m e n t s were n o t 

t e r m a s s i g n m e n t s . T h e y ' r e permanent 

a s s i g n m e n t s . There i s no a t t a c h m e n t s o t h e r t h a n 

t h e a g r e e m e n t s and r o y a l t y r e s e r v a t i o n s t h a t t h e y 

come t i e d w i t h . 

Q. So t h e r i g h t s t h a t you have a c q u i r e d 

t h e n a r e r i g h t s t o c o n d u c t d r i l l i n g o p e r a t i o n s 

u nder y o u r i n t e r e s t ? 

A. That i s c o r r e c t . 

Q. Mr. S h e l t o n , w o u l d y o u , p l e a s e , t e l l us 

how l o n g you have worked f o r N e a r b u r g ? 
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A. About t w o - a n d - a - h a l f y e a r s . 

Q. D u r i n g t h a t t i m e p e r i o d have you become 

v e r y f a m i l i a r and c l o s e t o t h e o p e r a t i o n s o f y o u r 

emp1oyer ? 

A. Yes, s i r , v e r y c l o s e . 

Q . And w o u l d you say t h a t you a r e i n c l u d e d 

i n a l l o f t h e i m p o r t a n t d e c i s i o n s t h a t t h e 

company makes r e g a r d i n g t h e d r i l l i n g o f w e l l s ? 

A. Yes, a b s o l u t e l y . 

Q. Have you been e x t e n s i v e l y i n v o l v e d i n 

y o u r company's d i s c u s s i o n s r e g a r d i n g t h e d r i l l i n g 

o f a w e l l i n t h e n o r t h h a l f o f t h i s S e c t i o n 27? 

A. Yes, I have been a t e v e r y m e e t i n g 

t h a t ' s been h e l d . 

Q. Then w o u l d you t e l l us b r i e f l y what t h e 

p h i l o s o p h y o f N e a r b u r g i s r e g a r d i n g t h e d r i l l i n g 

o f a w e l l i n t h e n o r t h h a l f o f S e c t i o n 27 and 

what N e a r b u r g w o u l d l i k e t o a c c o m p l i s h i n t h e 

o p e r a t i o n s t h a t a r e c o n d u c t e d on t h a t t r a c t o f 

l a n d ? 

A. We b e l i e v e , as e x h i b i t e d by p r e v i o u s 

g e o l o g i c t e s t i m o n y , t h a t i t does m e r i t a w e l l 

b e i n g d r i l l e d , b o t h f o r t h e o b j e c t i v e s o f t h e 

C i s c o Canyon and f o r t h e Morrow. We t h i n k i t ' s a 

r e a s o n a b l e r i s k l o c a t i o n t h a t c o u l d be 
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e c o n o m i c a l l y p r o d u c t i v e . And we b e l i e v e t h a t 

w i t h a 50 p e r c e n t o w n e r s h i p i n t h a t t r a c t we have 

enough i n t e r e s t t o j u s t i f y o u r o p e r a t o r s h i p i n 

t h e t r a c t and d r i l l i n g o f t h e w e l l . 

Q. And what has been t h e d e c i s i o n o f 

N e a r b u r g r e g a r d i n g t h e l o c a t i o n o f t h e w e l l t o be 

d r i l l e d i n t h e n o r t h h a l f o f S e c t i o n 27? 

A. We, o f c o u r s e , have been a b l e t o o b t a i n 

and u t i l i z e a l l t h e same d a t a t h a t Y a t e s has. 

And we see v i r t u a l l y t h e same p i c t u r e , b u t we 

know t h a t t h e l o c a t i o n c a n n o t be so s p e c i f i c a l l y 

p i c k e d t o know t h a t a r e s e r v o i r w i l l o r w i l l n o t 

be p r e s e n t a t an o r t h o d o x o r an u n o r t h o d o x 

l o c a t i o n . 

We, t o o , have a t t e m p t e d t o use s e i s m i c 

i n t h e a r e a . We a r e s t i l l e v a l u a t i n g t h e 

l o c a t i o n g e o p h y s i c a l l y . But we a t t h i s t i m e 

t h i n k e i t h e r t h e o r t h o d o x o r t h e u n o r t h o d o x 

l o c a t i o n w i l l be c e r t a i n l y c a p a b l e o f c o m m e r c i a l 

p r o d u c t i o n . 

Q. So t h e n i t ' s y o u r t e s t i m o n y t h a t 

N e a r b u r g w o u l d be w i l l i n g t o d r i l l t h e w e l l i n 

t h e n o r t h h a l f o f 27 a t a s t a n d a r d l o c a t i o n o r a t 

an u n o r t h o d o x l o c a t i o n , and you r e a l l y have no 

p r e f e r e n c e f o r w h i c h l o c a t i o n t o d r i l l a t ? 
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A. T h a t ' s c o r r e c t . 

Q. Okay. I n t h e p u r s u i t o f g e t t i n g a w e l l 

d r i l l e d i n t h e n o r t h h a l f o f S e c t i o n 27, have you 

f i l e d w i t h t h e BLM an a p p l i c a t i o n f o r p e r m i t t o 

d r i l l a we 11? 

A. Yes, we d i d . We f i l e d an a p p l i c a t i o n 

f o r p e r m i t t o d r i l l , Form 3160-3 w i t h t h e Bureau 

of Land Management, and as amended a p e r m i t was 

i s s u e d and a p p r o v e d t o N e a r b u r g P r o d u c i n g Company 

by t h e a r e a manager on A p r i l 8, 1992, a t a 

l o c a t i o n 660 f r o m t h e n o r t h l i n e and 1330 f r o m 

t h e e a s t l i n e , U n i t B. 

Q. Okay. So you have a l r e a d y s e c u r e d 

a p p r o v a l o r y o u r p e r m i t t o d r i l l a w e l l f r o m t h e 

BLM? 

A. Yes. 

Q. Now — 

A. We d i d amend i t . 

Q. R i g h t . But you do have a p e r m i t t o 

d r i l l ? 

A. Yes, we do have a p e r m i t t o d r i l l 

i s s u e d by t h e Bureau o f Land Management. 

Q. What i s y o u r u n d e r s t a n d i n g o f t h e 

p r o r a t i o n u n i t r e q u i r e d f o r t h e d r i l l i n g o f t h e 

p r o p o s e d w e l l i n t h e n o r t h h a l f o f S e c t i o n 27? 
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A. Gas w e l l w i l l be 3 2 0 - a c r e s p a c i n g . 

Q. I s t h a t y o u r u n d e r s t a n d i n g t h a t w o u l d 

be t r u e w h e t h e r o r n o t t h e gas w e l l w o u l d be a 

Morrow w e l l o r a C i s c o Canyon w e l l ? 

A. T h a t ' s c o r r e c t . T h a t ' s my 

u n d e r s t a n d i n g . 

Q. I t ' s been y o u r t e s t i m o n y a l s o t h a t 

e i t h e r f o r m a t i o n i s a p o s s i b l e p r o d u c i n g 

f o r m a t i o n under t h i s t r a c t ? 

A. T h a t ' s c o r r e c t . 

Q. G i v e n t h e f a c t t h a t N e a r b u r g has 

a l r e a d y s e c u r e d a p e r m i t t o d r i l l f r o m t h e BLM 

f o r a w e l l t o be d r i l l e d i n t h e n o r t h h a l f o f 

S e c t i o n 27, what i s y o u r u n d e r s t a n d i n g r e g a r d i n g 

t h e a b i l i t y o f t h e BLM t o i s s u e a n o t h e r p e r m i t 

f o r a w e l l t o be d r i l l e d on t h a t p r o r a t i o n u n i t ? 

A. My u n d e r s t a n d i n g i s t h a t t h e BLM w i l l 

n o t — you know, once a p e r m i t has been i s s u e d on 

a p r o r a t i o n u n i t , we've d i s c u s s e d i t w i t h them, 

and t h e y do n o t u n d e r s t a n d why t h e y w o u l d p e r m i t 

a n o t h e r o p e r a t o r on t h e same p r o r a t i o n u n i t o r 

g i v e o u t a d d i t i o n a l d r i l l i n g p e r m i t s . 

T h e i r r e g u l a t i o n s i n p a r t , i t i s my 

i n t e r p r e t a t i o n , s t a t e t h a t t h e y w o u l d o n l y i s s u e 

a d r i l l i n g p e r m i t i f i t c o m p l i e s w i t h t h e s p a c i n g 
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p a t t e r n s and under t h e d i r e c t i o n s o f t h e 

a p p r o p r i a t e g o v e r n m e n t a l a u t h o r i t y . 

And h a v i n g two o p e r a t o r s i n one a r e a 

f o r t h e same s p a c i n g u n i t , I d o n ' t b e l i e v e t h e y ' d 

g e t a p e r m i t on i t . 

Q. I n f a c t , Mr. S h e l t o n , you t e s t i f i e d 

j u s t a few m i n u t e s ago t h a t what has been marked 

as o u r E x h i b i t No. 7 i s an e x h i b i t t h a t was 

p r e p a r e d by you. Would you t e l l us what E x h i b i t 

No. 7 i s ? 

A. I t ' s Bureau o f Land Management 

R e g u l a t i o n 3162.3-1 t h a t s t a t e s t h e c r i t e r i a f o r 

t h e BLM i s s u i n g a p e r m i t . Says, "Each w e l l s h a l l 

be d r i l l e d i n c o n f o r m i t y w i t h an a c c e p t a b l e w e l l 

s p a c i n g p r o g r a m a t a s u r v e y e d l o c a t i o n a p p r o v e d 

and p r e s c r i b e d by an a u t h o r i z e d o f f i c e r a f t e r 

a p p r o p r i a t e e n v i r o n m e n t a l and t e c h n i c a l r e v i e w . 

"An a c c e p t a b l e w e l l s p a c i n g p r o g r a m may 

be e i t h e r one w h i c h c o n f o r m s t o t h e s p a c i n g o r d e r 

o r f i e l d r u l e i s s u e d by t h e s t a t e c o m m i s s i o n o r 

b o a r d and a c c e p t e d by an a u t h o r i z e d o f f i c e r . " 

Q. Okay. So based upon t h i s r e g u l a t i o n 

and y o u r u n d e r s t a n d i n g o f t h e BLM's p o l i c y i s 

t h a t t h e y w o u l d n o t be i n c l i n e d t o i s s u e a n o t h e r 

p e r m i t t o d r i l l a w e l l on t h i s t r a c t o f l a n d ; i s 
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t h a t c o r r e c t ? 

A. T h a t ' s my b e l i e f . T h a t ' s c o r r e c t . 

Q. Now, Mr. S h e l t o n , w o u l d you t e l l us a 

l i t t l e b i t more a b o u t N e a r b u r g ' s e x p e r i e n c e i n 

d r i l l i n g o i l and gas w e l l s i n s o u t h e a s t e r n New 

Mexico and i n p a r t i c u l a r t h e t y p e o f w e l l t h a t 

you a r e p r o p o s i n g t o d r i l l i n y o u r a p p l i c a t i o n ? 

A. N e a r b u r g p r i m a r i l y i s i n New M e x i c o and 

o p e r a t e s a g r e a t number o f w e l l s . We, l i k e I 

say, p r i m a r i l y a r e a New Mexico o p e r a t o r . We 

p r i m a r i l y d e a l i n two f o r m a t i o n s i n New M e x i c o . 

We d r i l l Morrow A t o k a w e l l s , and we d r i l l C i s c o 

Canyon we l i s . 

We a l s o , l i k e Y a t e s , a r e v e r y h e a v i l y 

i n v o l v e d i n t h e Dagger Draw a r e a . We have f o u r 

s a l t w a t e r d i s p o s a l w e l l s i n t h a t a r e a . We have 

many, many w e l l s i n t h e a r e a . And we p r o d u c e a 

g r e a t amount o f f l u i d , b o t h w a t e r , o i l , and gas. 

We have an i n d i v i d u a l i n our company 

t h a t ' s d e d i c a t e d t o t a l l y t o gas m a r k e t i n g . We 

have an o f f i c e i n Hobbs, New M e x i c o . We have 

i m m e d i a t e a c c e s s t o o u r f a c i l i t i e s w i t h o u r 

p e r s o n n e 1 . 

We have, l e t ' s see, t w e l v e p e o p l e 

d e s i g n a t e d — d i r e c t e d t o w a r d o u r o p e r a t i o n s . We 
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o p e r a t e 123 w e l l s . L a s t y e a r we d r i l l e d 20 w e l l s 

as an i n d e p e n d e n t . We d i s t r i b u t e somewhere i n 

t h e n e i g h b o r h o o d o f $30 m i l l i o n a y e a r i n 

r e v e n u e . 

And we're a v e r y c a p a b l e o p e r a t o r , 

e s p e c i a l l y i n t h e C i s c o Canyon and Morrow 

o p e r a t o r . We have a g r e a t d e a l o f e x p e r i e n c e , 

and we're a v e r y good and v e r y p r o f e s s i o n a l 

o p e r a t o r . We o p e r a t e f o r a l o t o f o t h e r i n d u s t r y 

p a r t n e r s , i n c l u d i n g we're Y a t e s ' n o n o p e r a t o r i n 

some cases i n Dagger Draw. 

Q. Okay. Y a t e s has e a r l i e r p u t on 

t e s t i m o n y r e g a r d i n g some s p e c i f i c c o n c e r n s t h a t 

t h e y have r e g a r d i n g t h i s p a r t i c u l a r a r e a and t h i s 

p r o p o s e d w e l l . Would you s h a r e w i t h us t h e 

d i s c u s s i o n and c o n c e r n t h a t N e a r b u r g has 

r e g a r d i n g t h e c o n c e r n s t h a t have been r a i s e d by 

Y a t e s ' p e o p l e ? 

A. We have now and we s u b m i t h e r e an AFE 

f o r t h e d r i l l i n g o f t h i s w e l l a t t h e o r t h o d o x 

l o c a t i o n w h i c h shows — one o f t h e i r c o n c e r n s was 

t h e d r i l l i n g c o s t s . At my d i r e c t i o n Tim 

M c D o n n e l l went back and l o o k e d a t o u r AFE. Our 

d r i l l i n g c o s t i s e x p e c t e d t o be, t o t a l w e l l c o s t , 

$576 , 258. 
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Q. Okay. Now, l e t me s t o p you t h e r e , 

Bob. The AFE t h a t y o u ' r e r e f e r r i n g t o i s what we 

have marked as E x h i b i t No. 8? 

A. T h a t ' s c o r r e c t . 

Q. And t h a t AFE i s b a s i c a l l y an AFE t h a t 

was come up w i t h by N e a r b u r g a f t e r r e v i e w i n g 

o p e r a t i o n s o u t t h e r e and b e i n g a b l e t o r e v i s e i t s 

AFE. So t h i s AFE i s a r e v i s e d AFE? 

A. T h i s i s t h e r e v i s e d AFE a f t e r we have 

t a l k e d t o t h e p e o p l e t h a t w o u l d a c t u a l l y do t h e 

work on our b e h a l f . We've g o t t e n b i d s . We've 

s e c u r e d a l l t h e i n f o r m a t i o n n e c e s s a r y t o make an 

a p p r o p r i a t e AFE. And, a c c o r d i n g l y , we've 

g e n e r a t e d t h i s r e v i s e d AFE. 

Q. Now, one o f t h e c o n c e r n s t h a t was 

r a i s e d by Y a t e s r e g a r d i n g y o u r p r o p o s e d 

o p e r a t i o n s , as s e t f o r t h i n y o u r o r i g i n a l AFE, 

was r e g a r d i n g t h e c a s i n g t h a t you p r o p o s e d t o 

use. Would y o u , p l e a s e , a d d r e s s t h o s e c o n c e r n s 

f o r us? 

A. The p r o d u c t i o n c a s i n g o f 4-1/2, w h i c h 

was i n t h e o l d AFE, has now been changed t o 

5-1/2. We r e c o g n i z e d t h r o u g h o ur o p e r a t i o n s i n 

t h e Dagger Draw a r e a , l i k e t h e y do, t h a t g r e a t 

v olumes o f f l u i d a r e p r o d u c e d and t h a t t h e 5-1/2 

RODRIGUEZ-VESTAL REPORTING 
(505) 988-1772 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

1 2 

1 3 

14 

1 5 

16 

17 

1 8 

19 

20 

2 1 

2 2 

2 3 

2 4 

2 5 

113 

i n c h c a s i n g i s p r e f e r a b l e . 

Q. And w o u l d you t e l l us b r i e f l y j u s t some 

o f t h e o t h e r changes t h a t you were a b l e t o make 

t o y o u r AFE t h a t m i g h t a l l e v i a t e some o f t h e 

c o n c e r n s t h a t Y a t e s had w i t h y o u r o r i g i n a l AFE? 

A. P r i m a r i l y i t ' s on p r i c i n g . A f t e r 

g e t t i n g a p p r o p r i a t e b i d s f r o m i n d i v i d u a l s , t h e 

p r i c e s o f c a s i n g , t u b u l a r goods, and t h e work t o 

be done t h r o u g h o u t t h e AFE, you know, i t ' s j u s t 

been r e v i s e d a c c o r d i n g t o a l l o f our o p e r a t i o n s . 

Q. Okay. And based upon y o u r e x t e n s i v e 

o p e r a t i o n s i n s o u t h e a s t e r n New M e x i c o , w o u l d i t 

be f a i r t o say t h a t you w o u l d have somewhat e q u a l 

a c c e s s t o some o f t h e economies o f s c a l e t h a t 

Y a t e s d e s c r i b e d t h a t t h e y w o u l d have access t o ? 

A. C e r t a i n l y . They've d i s c u s s e d 

a r r a n g e m e n t s w i t h o t h e r o p e r a t o r s o f d i s p o s a l o f 

s a l t w a t e r . I'm s u r e -- t h a t ' s a c o m m e r c i a l 

f a c i l i t y . I'm s u r e we w o u l d have t h e same ac c e s s 

t o i t . 

P i p e l i n e s i n t h e a r e a . Of c o u r s e , we 

have a f u l l - t i m e p e r s o n m a r k e t i n g gas f o r us. We 

can p r o v i d e t h e same s e r v i c e s f o r gas 

c o n n e c t i o n s , s a l e s and m a r k e t i n g o f gas. 

Those economies o f s c a l e a r e -- you 
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know, anybody t h a t ' s an o p e r a t o r i n New Mexico 

d o e s n ' t have t o be an o p e r a t o r w i t h i n t h a t 

s e c t i o n o r w i t h i n t h e n i n e s u r r o u n d i n g s e c t i o n s . 

We c e r t a i n l y have t h e a b i l i t y and t h e f o r e t h o u g h t 

t o be a p r u d e n t o p e r a t o r and t a k e a d v a n t a g e o f 

a l l t h o s e same t y p e s o f o p p o r t u n i t i e s . 

Q. Based upon what y o u ' r e t e l l i n g u s , Mr. 

S h e l t o n , w o u l d i t be a f a i r s t a t e m e n t on y o u r 

p a r t — I guess t h e p o i n t I'm h e a r i n g you make 

w o u l d be t h a t you b e l i e v e t h a t N e a r b u r g can d r i l l 

t h i s w e l l as e f f i c i e n t l y and as w e l l as Y a t e s can 

d r i l l i t ? 

A. A b s o l u t e l y we can. We d o n ' t — we a r e 

a company o f a v e r y few d e d i c a t e d p e o p l e . We 

have a b o u t 30 employees. We o p e r a t e i n New 

Me x i c o , and we can d r i l l a w e l l v e r y a b l y , v e r y 

c o s t e f f e c t i v e l y . 

Q. And i s N e a r b u r g c o m m i t t e d t o d r i l l i n g 

t h i s we 11? 

A. Yes, s i r , t h e y a r e . We f e e l l i k e we 

have t h e l a r g e s t economic r i s k i n t h e w e l l . We 

own a 50 p e r c e n t i n t e r e s t . A l t h o u g h Y a t e s can 

t e s t i f y t o t h e f a c t t h a t t h e y c o n t r o l a b i g g e r 

i n t e r e s t , t h e i r economic i n t e r e s t i s o n l y 21 

p e r c e n t o r l e s s . 
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And we f e e l l i k e because o f t h a t i t 

g i v e s us d u t y and r e s p o n s i b i l i t y t o p r o t e c t t h e 

i n t e r e s t o f our 50 p e r c e n t h o l d - d o w n c o s t s . And 

we b e l i e v e w i t h t h e l a r g e s t i n t e r e s t , we s h o u l d 

be, r i g h t f u l l y s h o u l d be d e s i g n a t e d o p e r a t o r . 

We w i l l o f c o u r s e -- you know, we 

b e l i e v e t h a t t h e o v e r h e a d r a t e s p r o f e s s e d by 

Y a t e s a r e o v e r h e a d r a t e s t h a t a r e common f o r t h e 

a r e a , and we'd c e r t a i n l y be w i l l i n g t o l i v e w i t h 

t h e o v e r h e a d r a t e s e x p r e s s e d by Y a t e s f o r t h e 

f i x e d o v e r h e a d and d r i l l i n g r a t e s . 

Q. Mr. S h e l t o n , based upon what you have 

t o l d us h e r e t o d a y , do you f e e l t h a t y o u r 

a p p l i c a t i o n and t h e w e l l t h a t you p r o p o s e t o 

d r i l l w o u l d be i n t h e b e s t i n t e r e s t s o f o i l 

c o n s e r v a t i o n and t h e p r o t e c t i o n o f c o r r e l a t i v e 

r i g h t s ? 

A. Yes, I do. I b e l i e v e -- you know, we 

AFE'd Y a t e s f i r s t . We i n i t i a t e d t h i s o p e r a t i o n . 

We i n i t i a t e d t h i s w e l l p r o p o s a l . We've c a r r i e d 

f o r t h w i t h t h e p e r m i t t i n g . We've done e v e r y t h i n g 

n e c e s s a r y t o d r i l l t h e w e l l . And we f e e l l i k e we 

have, o f c o u r s e , have t h e a b i l i t y . And we've 

done our homework on t h i s d e a l . And we t h i n k we 

s h o u l d c e r t a i n l y be t h e o p e r a t o r . 
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We've n o t y e t even s u b s t a n t i a t e d t h a t 

Y a t e s has an i n t e r e s t i n t h i s p r o p e r t y . You 

know, i f t h e y ' v e g o t an i n t e r e s t , i t ' s by v i r t u e 

o f some agreement o u t s i d e t h e r e c o r d . And t h a t ' s 

s o m e t h i n g t h a t we — t h a t t h e y have n o t even, I 

d o n ' t t h i n k , a d e q u a t e l y shown. 

MR. TURNER: At t h i s t i m e I move f o r 

t h e a d m i s s i o n o f E x h i b i t s 1 t h r o u g h 8. 

EXAMINER CATANACH: E x h i b i t s 1 t h r o u g h 

8 w i l l be a d m i t t e d as e v i d e n c e . 

MR. TURNER: I w o u l d a l s o move t h e 

a d m i s s i o n o f E x h i b i t s 9, 10, 1 1 , 12, and 13, 

w h i c h a r e c o p i e s o f t h e l e t t e r s t h a t were s e n t 

o u t t o each o f t h e w o r k i n g i n t e r e s t o wners, as we 

f o u n d them t o be, t o g e t h e r w i t h t h e r e t u r n 

r e c e i p t s f r o m t h e US P o s t a l S e r v i c e . 

EXAMINER CATANACH: E x h i b i t s 9 t h r o u g h 

13 w i l l be a d m i t t e d as e v i d e n c e . 

MR. TURNER: I have no f u r t h e r 

q u e s t i o n s a t t h i s t i m e . 

EXAMINER CATANACH: Mr. C a r r o l l ? 

MR. CARROLL: Yes, I do have some 

ques t i o n s . 

EXAMINATION 

BY MR. CARROLL: 
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Q. Mr. S h e l t o n , you have t e s t i f i e d t h a t 

you p e r s o n a l l y checked t h e s e r e c o r d s ; i s t h a t 

c o r r e c t ? 

A. I n Santa Fe I p e r s o n a l l y c h e c k e d t h e 

r e c o r d s o f t h e BLM i n Santa Pe, New M e x i c o . 

Q. And when was t h a t check p e r f o r m e d ? 

A. L a s t summer. I t was p e r f o r m e d by me. 

When I r a n t h e o r i g i n a l o w n e r s h i p , i t was u p d a t e d 

by Doug Shutes two days ago. 

Q. Mr. S h e l t o n , p r e c i s e l y when d i d you 

p e r f o r m t h a t check i n Santa Fe? 

A. Sometime i n J u l y , I b e l i e v e . 

Q. I n J u l y . Mr. S h e l t o n , you were aware 

t h a t Mr. C r o m w e l l had p r e s e n t e d t h i s p r o s p e c t 

c o v e r i n g S e c t i o n 27 and 22 t o y o u r management, 

were you n o t ? 

A. He and Mr. B e t t i s came by o u r o f f i c e 

and p r e s e n t e d i t t o m y s e l f and Les Honeyman. 

Q . I n August ? 

A. I was t h e r e a t t h a t t i m e . 

Q. D i d you a d v i s e them — 

A. I d o n ' t b e l i e v e i t was i n August when 

t h e y p r e s e n t e d i t t o us. L e t me check some 

i n f o r m a t i o n h e r e . I f I'm n o t m i s t a k e n , I b e l i e v e 

t h e p r o s p e c t was p r e s e n t e d t o us i n November. 
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Q. Mr. S h e l t o n , you h e a r d Mr. C r o m w e l l 

t e s t i f y t h a t he p e r s o n a l l y showed i t t o y o u r 

management p r i o r t o t h e v i s i t t h a t y o u ' r e t a l k i n g 

a b o u t and p r i o r t o h i s s e l l i n g t h e p r o s p e c t t o 

Mr. B e t t i s and Mr. Honeyman? 

A. To -- w e l l , I am n o t aware t h a t he 

showed i t t o anybody e x c e p t f o r t h e one t i m e he 

showed i t t o me and Les Honeyman i n o u r o f f i c e i n 

November. 

Q. You have no r e a s o n t o d o u b t t h a t Mr. 

Cr o m w e l l t e s t i f i e d t r u t h f u l l y a moment ago when 

he was on t h e s t a n d , do you? 

A. No. I have no r e a s o n t o d o u b t t h a t 

what s o e v e r . 

Q. Now, Mr. S h e l t o n , you d o n ' t have any 

r e a s o n t o do u b t t h e f a c t t h a t Y a t e s P e t r o l e u m , 

B e t t i s , and t h e i n d i v i d u a l s l i s t e d on our E x h i b i t 

2 own an i n t e r e s t i n t h a t w e l l , do you? 

A. Own an i n t e r e s t i n what w e l l ? 

Q. Own an i n t e r e s t , e xcuse me, i n t h e 

n o r t h h a l f o f S e c t i o n 27. 

A. I have n o t h i n g t o v e r i f y t h a t . I do 

know t h e r e ' s an e x i s t e n c e o f a f a r m o u t agreement 

between T r i g g and C r a i g C l a r k . 

Q. Mr. S h e l t o n , my q u e s t i o n was: You have 
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no r e a s o n t o do u b t t h a t Y a t e s i s i n t e r e s t e d , t h e y 

have t e s t i f i e d t o , a t t h i s h e a r i n g t o d a y i s 

i n c o r r e c t , do you? 

A. That t h e y have a 21 p e r c e n t i n t e r e s t o r 

a 10 p e r c e n t i n t e r e s t ? 

Q. That t h e i n t e r e s t as shown on E x h i b i t 2 

i s c o r r e c t ? 

A. They do n o t have t h a t o f r e c o r d , no. 

Q. You d o n ' t have any r e a s o n , t h o u g h , t o 

d i s p u t e t h a t as b e i n g c o r r e c t ? 

A. I f I went and chec k e d t h e r e c o r d s , I 

w o u l d d i s p u t e t h a t , y e s . 

Q . Mr. S h e l t o n , t h a t ' s n o t my q u e s t i o n . 

You know p e r s o n a l l y t h a t t h o s e i n t e r e s t s a r e 

c o r r e c t , do you n o t ? 

A. I have n o t seen a c h a i n o f t i t l e w h i c h 

b r i n g s a n y t h i n g o u t o f t h i s f a r m o u t a g reement. 

Q. Then, Mr. S h e l t o n , why d i d you i n 

F e b r u a r y o f t h i s y e a r t r y t o g e t them t o s i g n a 

JOA and an AFE f o r t h i s w e l l ? 

A. I f e l t l i k e i t was p r u d e n t . I a l s o 

s e n t i t t o T r i g g , and I s e n t i t t o e v e r y b o d y t h a t 

d i d have a r e c o r d . I s e n t i t t o e v e r y b o d y t h a t 

c l a i m e d an i n t e r e s t i n i t . That d o e s n ' t mean 

t h a t I r e c o g n i z e i t . 
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Q. You do r e c o g n i z e t h a t t h e y have an 

i n t e r e s t . You a l s o s e n t t h e same i n f o r m a t i o n i n 

some o f y o u r e x h i b i t s h e r e s h o w i n g t h a t y o u w r o t e 

Mr. B e t t i s ? 

A. C r a i g C l a r k , B e t t i s , a l l o f t h o s e 

p e o p l e were s e n t t h e i n f o r m a t i o n because t h e y 

c l a i m e d an i n t e r e s t . 

MR. TURNER: I b e l i e v e t h a t one o f y o u r 

w i t n e s s e s t e s t i f i e d e a r l i e r t h a t t h a t was a 

m a t t e r o f p r e c a u t i o n t o u n d e r g o n o t i c i n g i n t h a t 

r e g a r d . I t h i n k t h a t ' s what Mr. S h e l t o n i s 

t e l l i n g you h e r e . 

MR. CARROLL: Then I want Mr. S h e l t o n 

t o answer t h e q u e s t i o n . 

Q. (BY MR. CARROLL) Does he have any 

i n f o r m a t i o n w h i c h w o u l d cause him t o do u b t t h e 

v e r a c i t y o f E x h i b i t 2 w h i c h we p r e s e n t e d ? 

A. The l a c k o f i n f o r m a t i o n . 

Q. The l a c k o f i n f o r m a t i o n ? 

A. R i g h t , t h e l a c k o f n o t s e e i n g 

a n y t h i n g — n o t s e e i n g a c h a i n o f t i t l e f r o m t h e 

f a r m o u t agreement i n t o any o f t h e p e o p l e t h a t 

a r e c l a i m i n g an i n t e r e s t , e x c e p t f o r t h e T r i g g 

F a m i l y T r u s t u n d e r t h a t e x h i b i t . 

Q. W e l l , Mr. S h e l t o n --

RODRIGUEZ-VESTAL REPORTING 



1 

2 

3 

4 

5 

6 

7 

8 

9 

0 

1 

2 

3 

4 

5 

6 

7 

8 

9 

0 

1 

2 

3 

4 

5 

121 

A. I mean, i f you've g o t i t , show i t t o 

me. L e t ' s see t h e c h a i n o f t i t l e and I can 

t e s t i f y t o i t . 

Q. Mr. S h e l t o n , d i d you ask i n y o u r 

F e b r u a r y l e t t e r t o be p r e s e n t e d w i t h t h a t 

e v i d e n c e ? 

A . No . 

Q. You d i d n o t , d i d you? 

A. I d i d n o t . 

Q. You d i d n ' t d o u b t i t i n F e b r u a r y , d i d 

you i t ? 

A. I s e n t i t t o e v e r y b o d y t h a t c l a i m e d an 

i n t e r e s t . 

Q. Mr. S h e l t o n , l e t ' s go — you t e s t i f i e d 

t h a t you p e r s o n a l l y c h e c k e d t h e r e c o r d s ; i s t h a t 

c o r r e c t ? 

A. The BLM r e c o r d s i n Santa Fe. 

Q. And you a l s o t e s t i f i e d t h a t anyone who 

checked t h e r e c o r d s w o u l d be p u t on n o t i c e t h a t 

t h e r e was a j o i n t o p e r a t i n g agreement because t h e 

T r i g g a s s i g n m e n t r e f e r e n c e d i t ; i s t h a t c o r r e c t ? 

A. The T r i g g a s s i g n m e n t i s i n t h e c o u n t y 

r e c o r d s t h a t r e f e r e n c e s t h a t . And anybody checks 

t h e c o u n t y r e c o r d s w o u l d be p u t on n o t i c e . 

Q. Were you p u t on n o t i c e t h e n ? Were you 
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aware o f i t back l a s t y e a r ? 

A. I d i d n o t check t h e c o u n t y r e c o r d s . 

Q. You d i d n ' t check t h e c o u n t y r e c o r d s ? 

A. I f o u n d o u t t h e e x i s t e n c e o f t h e 

o p e r a t i n g a g reement, as we've t e s t i f i e d , l a s t 

Tuesday and g o t a copy o f i t . 

Q. When d i d you f i n d o u t about i t ? 

Tuesday, a week ago? 

A. No. T h i s i s T h u r s d a y — Tuesday, two 

days ago. 

Q. And so a t t h a t p o i n t i n t i m e , you had 

no n o t i c e o f t h e j o i n t o p e r a t i n g agreement t h a t 

you have p r e s e n t e d as an e x h i b i t ? 

A. Yeah, I b e l i e v e we d i d have a c t u a l 

n o t i c e . I t was o f r e c o r d . J u s t because I d i d n ' t 

f i n d i t u n t i l Tuesday d o e s n ' t mean I d i d n ' t have 

n o t i c e . 

Q. Then why d i d you p r o p o s e a j o i n t 

o p e r a t i n g agreement t o Y a t e s back i n F e b r u a r y and 

a l s o p r o p o s e d back i n December o f l a s t y e a r t o 

Mr. B e t t i s t o j o i n i n t o a j o i n t o p e r a t i n g 

agreement ? 

A. Because I d i d n o t a t t h a t t i m e know o f 

t h e e x i s t e n c e o f t h e o p e r a t i n g a g r e e m e n t . Had I 

known o f i t , I c e r t a i n l y w o u l d have, as we w i l l 
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t o d a y , make t h e p r o p o s a l under t h e e f f e c t i v e 

c u r r e n t l y i n f o r c e o p e r a t i n g a g r e e m e n t . 

Q. Mr. S h e l t o n , t h a t d e c i s i o n t o make t h a t 

o f f e r i s based on t h e f a c t t h a t we b e a t you t o 

t h e D i v i s i o n w i t h t h e f i l i n g o f o u r f o r c e d 

p o o l i n g a p p l i c a t i o n . T h a t ' s t h e o n l y r e a s o n 

y o u ' r e w i l l i n g t o a c c e p t t h e p e n a l t y p r o v i s i o n s 

u nder t h e o l d JOA, and t h a t ' s t o g a i n 

o p e r a t o r s h i p ; i s n ' t t h a t c o r r e c t ? 

A. We f e e l l i k e we a r e t h e b e s t p e r s o n t o 

o p e r a t e . 

Q. You f e e l t h a t y o u ' r e t h e b e s t o p e r a t o r ? 

A. T h a t ' s c o r r e c t . 

Q. L e t ' s go and t a l k a b o u t t h e s e AFEs t h a t 

you p r e s e n t e d . You d o n ' t deny t h e f a c t t h a t t h e 

AFE t h a t was p r e s e n t e d i n F e b r u a r y was more t h a n 

$100,000 more; i s t h a t c o r r e c t ? 

A. A b s o l u t e l y n o t . I do n o t d i s p u t e t h a t . 

Q. And you have j u s t p r e s e n t e d a new AFE 

t o t h e Examiner; i s t h a t c o r r e c t ? 

A. That i s c o r r e c t . 

Q. And t h a t new AFE i s s u b s t a n t i a l l y l o w e r 

t h a n t h e o l d e r one; i s t h a t c o r r e c t ? 

A. That i s c o r r e c t . 

Q. Now, Mr. S h e l t o n , you have n o t 
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p r e s e n t e d t h a t AFE t o Y a t e s P e t r o l e u m , have you? 

A . No . 

Q. We've n e v e r seen t h a t b e f o r e j u s t a 

moment ago when i t was g i v e n t o us? 

A. T h a t ' s c o r r e c t . 

Q. You d i d have t h e b e n e f i t o f t h e l o w e r 

AFE t h a t Y a t e s P e t r o l e u m p r e s e n t e d t o y o u , d i d 

you n o t , when t h i s one was b e i n g p r e p a r e d ? 

A. Yes. 

Q . And you a l s o t o l d us t h a t one o f t h e 

t h i n g s t h a t you d i d i n p r e p a r i n g t h i s new AFE i s 

t h a t you went o u t and g o t a p p r o p r i a t e b i d s and 

t h o s e k i n d o f t h i n g s so you made a p r o p e r AFE; i s 

t h a t c o r r e c t ? 

A. That i s c o r r e c t . 

Q. And, i n f a c t , y o u ' r e a d m i t t i n g t h a t t h e 

AFE you s u b m i t t e d i n F e b r u a r y was n o t a p p r o p r i a t e 

because you d i d n ' t go o u t and g e t t h e a p p r o p r i a t e 

b i d s and t h a t you p r e s e n t e d an AFE t o t h e s e 

p e o p l e t h a t was way i n e x c e s s o f what i t w o u l d 

t a k e t o d r i l l a w e l l o u t t h e r e ? 

A. We d i d s u b m i t an AFE, w h i c h i s now i n 

h i n d s i g h t , we d i d e s t i m a t e c o s t s h i g h e r t h a n what 

we b e l i e v e them t o be t o d a y . 

Q. And t h e r e a s o n you b e l i e v e them t o be 
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h i g h e r i s because you've had t h e b e n e f i t o f 

Y a t e s ' AFE and t h e i r b e n e f i t o f a c t u a l d r i l l i n g 

c o s t s o u t t h e r e , do you n o t ? 

A. Not so s o l e l y , no. 

Q. Not s o l e l y . But p e r c e n t a g e - w i s e , Mr. 

S h e l t o n , how much a r e you g o i n g t o a t t r i b u t e t h e 

b e n e f i t o f h a v i n g Y a t e s ' AFEs? 

A. We do our work based on what we t h i n k 

we can do t h e b i d s f r o m c o n t r a c t o r s . I w o u l d say 

we compared them o b v i o u s l y , as you have compared 

them, and t h i s t e s t i m o n y r e p r e s e n t e d t h a t you 

d i d . 

Q. W e l l , Mr. S h e l t o n , y o u ' r e a d m i t t i n g 

t h a t t h e AFE t h a t you p r e s e n t e d back i n F e b r u a r y 

was i n c o r r e c t ? 

A. I t was h i g h e r t h a n what we can now 

o p e r a t e and p r o d u c e and d r i l l t h e w e l l f o r . 

Q. What has changed between F e b r u a r y and 

t o d a y t h a t makes you now a b l e t o o p e r a t e t h e w e l l 

c h e aper ? 

A. Our c o n t r o l o f t h e c o s t s by g e t t i n g 

a c t u a l b i d s , by d o i n g a l i t t l e b i t more r e s e a r c h 

and s t u d y on t h e w e l l p r o p o s a l i t s e l f , and 

d e f i n i n g t h o s e a c t u a l c o s t s . 

Q. So y o u ' r e t e l l i n g me t h a t t h i s N e a r b u r g 
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E x p l o r a t i o n Company, who s u p p o s e d l y i s j u s t as 

e x p e r i e n c e d as Y a t e s , has done a l l t h i s d r i l l i n g 

i n a l l t h e s e y e a r s , j u s t t h r e e months e a r l i e r 

went o u t and made a n o v i c e m i s t a k e by p r e p a r i n g 

an AFE t h a t was n o t based on t h e a c t u a l c o s t s o f 

s e r v i c e s c o u l d be r e n d e r e d f o r based on a c t u a l 

d r i l l i n g c o s t s ; i s t h a t c o r r e c t ? 

A. I'm n o t s a y i n g t h a t we d i d n ' t . 

Q. You're n o t s a y i n g you d i d n ' t . The 

p a r t i c u l a r w e l l t h a t we're t a l k i n g a b o u t i n 

S e c t i o n 27, I b e l i e v e you t e s t i f i e d t h a t -- w e l l , 

when was t h a t w e l l a c t u a l l y d r i l l e d , Mr. 

S h e l t o n ? I was a l i t t l e c o n f u s e d by y o u r 

t e s t imony. 

A. W e l l , I ' v e g o t t h e s t a t e r e c o r d s t h a t 

show t h e w e l l was d r i l l e d i n 1967, and I ' l l be 

g l a d t o p u l l t h o s e f o r y o u . 

Q. No. When you were t e s t i f y i n g — 

A. I t showed t h e y were d r i l l e d i n 1967, 

b u t i t shows f i r s t p r o d u c t i o n i n 1979 o r 80 — 

no, I'm s o r r y , 1969 or 70, and t h e n t h e w e l l 

p r o d u c e d up i n t o 1980. 

Q. T h a t ' s t h e p r o b l e m I had. You 

t e s t i f i e d i t was i n 1980. But i t was a c t u a l l y 

back i n 1970? 
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A. 69 o r 70. I'm s o r r y . That i s c o r r e c t . 

Q. And t h i s p a r t i c u l a r w e l l was p l u g g e d i n 

1982, t e n y e a r s ago; i s t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. And t h e r e ' s been no o p e r a t i o n s on t h e 

n o r t h h a l f o f S e c t i o n 27 f o r t e n y e a r s ; i s t h a t 

c o r r e c t ? 

A. S i n c e t h a t p e r i o d o f t i m e . 

Q. And you t e s t i f i e d t h a t t h e a c t u a l 

o b t a i n i n g o f t h e s e a s s i g n m e n t s was sometime, 

September o f l a s t y e a r ; i s t h a t c o r r e c t ? 

A. L e t me l o o k a t them and see. I 

n e g o t i a t e d and consummated t h a t t r a d e . The s t a t e 

a s s i g n m e n t i s d a t e d November 2 1 . The F e d e r a l 

a s s i g n m e n t i s O c t o b e r 2 1 . 

Q. Of 1991; i s t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. S e v e r a l months a f t e r t h e d a t e t h a t Mr. 

Cr o m w e l l t e s t i f i e d t h a t o f August t h a t he went i n 

and showed t h i s d e a l t o Ne a r b u r g ? 

A. He t e s t i f i e d t h a t he showed t h e d e a l t o 

N e a r b u r g i n A u g u s t ; i s t h a t c o r r e c t ? 

Q. T h a t ' s c o r r e c t ? 

MR. CROMWELL: C o u l d I say s o m e t h i n g , 

s i r ? 
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EXAMINER CATANACH: Thr o u g h y o u r 

a t t o r n e y . 

Q. (BY MR. CARROLL) Those d a t e s w o u l d be 

s e v e r a l months a f t e r t h e d a t e s t h a t Mr. C r o m w e l l 

t e s t i f i e d t o ? 

A. I am n o t aware t h a t Mr. C r o m w e l l showed 

t h i s p r o s p e c t t o us b e f o r e t h e November d a t e . 

Q. Mr. S h e l t o n , t h a t ' s n o t t h e q u e s t i o n . 

The d a t e s t h a t we're t a l k i n g a b o u t , t h e November 

and O c t o b e r d a t e s , do f a l l s e v e r a l months a f t e r 

an August d a t e o f 1991; i s t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. Now, w i t h r e s p e c t t o t h i s o l d o p e r a t i n g 

a g r e e m e n t , d i d you g i v e n o t i c e t o t h e p e r s o n s 

t h a t were s i g n a t o r y t o i t t h a t you i n t e n d e d t o be 

t h e s u c c e s s o r o p e r a t o r ? 

A. W e l l , y e s , we d i d , w h i c h i s — w h i c h 

w o u l d be T r i g g . I have a l e t t e r d a t e d F e b r u a r y 

11 t o t h e T r i g g F a m i l y T r u s t w h i c h so s t a t e s t h a t 

we have a c q u i r e d 50 p e r c e n t i n t e r e s t and p r o p o s e s 

t h e d r i l l i n g o f a w e l l . I have a l e t t e r back 

f r o m them a c k n o w l e d g i n g o u r o w n e r s h i p and 

a c k n o w l e d g i n g o u r l e t t e r . 

And i n t h a t l e t t e r t h e y -- I d o n ' t have 

a copy o f t h e T r i g g l e t t e r back t o u s . Do you 
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have a copy o f i t ? Yes, t h a t ' s i t . I t i s d a t e d 

F e b r u a r y 28, so i t ' s a r e p l y . I t s a y s , "We a r e 

i n r e c e i p t o f y o u r l e t t e r d a t e d F e b r u a r y 1 1 . " 

They r e c e i v e d o ur AFE and p r o p o s a l . 

And a t t h a t t i m e t h e y o f f e r e d , t h e y 

s a i d t h e y w o u l d c o n s i d e r a f a r m o u t t o N e a r b u r g 

where t h e t r u s t w o u l d r e t a i n a 15 p e r c e n t n e t 

o v e r r i d e ; t h e r e b y , y i e l d i n g a 70 p e r c e n t n e t 

r o y a l t y i n t e r e s t f a r m o u t . 

So a l t h o u g h t h e y had g i v e n a f a r m o u t t o 

C r a i g C l a r k , t h e y o f f e r e d us a f a r m o u t a t t h a t 

t i m e i n r e s p o n s e t o my l e t t e r . 

Q. Mr. S h e l t o n --

MR. TURNER: Excuse me. That i s 

a t t a c h e d as E x h i b i t 4, t h a t c o r r e s p o n d e n c e y o u ' r e 

r e f e r r i n g t o , Bob? 

THE WITNESS: Uh-huh. 

Q. (BY MR. CARROLL) A g a i n , Mr. S h e l t o n , 

y o u ' r e n o t a n s w e r i n g my q u e s t i o n . I asked w i t h 

r e f e r e n c e t o t h e o l d o p e r a t i n g a g r e e m e n t , w h i c h 

you have b r o u g h t b e f o r e t h e D i v i s i o n , d i d you 

g i v e n o t i c e t o anyone t h a t you were g o i n g t o 

under t h a t agreement become o r wa n t e d t o become, 

p u t up f o r e l e c t i o n , w h a t e v e r you c a l l i t , t o be 

t h e s u c c e s s o r o p e r a t o r ? 
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D i d you i n v o k e any p r o v i s i o n u n d e r t h a t 

o l d o p e r a t i n g agreement? 

A. W e l l , t h e o p e r a t i n g agreement says t h a t 

w i t h i n 60 days u n l e s s somebody o b j e c t s , we become 

t h e o p e r a t o r and we d i d . 

Q. W e l l , i t a l s o says t h a t i t w o u l d be by 

e l e c t i o n and you have t o have more t h a n 50 

p e r c e n t , does i t n o t ? 

A. No, t h a t ' s n o t what i t s a y s . 

Q. W e l l , Mr. S h e l t o n , we're i n d i r e c t 

d i f f e r e n c e t h e r e . B u t , a g a i n , Mr. S h e l t o n , you 

h a v e n ' t answered my q u e s t i o n . D i d you 

s p e c i f i c a l l y i n v o k e t h a t o p e r a t i n g agreement a t 

any t i m e ? 

A. To t h e e x t e n t t h a t we were r e q u i r e d t o 

do so, y e s , s i r , we d i d . 

Q. How? 

A. L e t ' s see. 

Q. I make r e f e r e n c e t o y o u r l e t t e r o f 

F e b r u a r y 11 where i t s a y s , " A l s o e n c l o s e d p l e a s e 

f i n d NPC's," N e a r b u r g P r o d u c i n g Company, 

" o p e r a t i n g agreement d a t e d F e b r u a r y 4, 1992." 

You d i d n o t t r y t o i n v o k e t h a t o p e r a t i n g 

a g r e e m e n t , d i d you? 

MR. TURNER: I o b j e c t . You have n o t 
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e s t a b l i s h e d t h a t t h e r e was an o b l i g a t i o n t o 

i n v o k e t h e t e r m s o f t h e o p e r a t i n g a g r e e m e n t . So 

y o u ' r e a s k i n g a q u e s t i o n t h a t i s i r r e l e v a n t u n t i l 

you e s t a b l i s h t h a t i t i s r e q u i r e d . 

MR. CARROLL: Mr. T u r n e r , I s a t back 

and l e t you p u t i n a l l t h a t e v i d e n c e a b o u t t h a t 

o p e r a t i n g a g r e e m e n t , w h i c h i s t o t a l l y i r r e l e v a n t 

t o a n y t h i n g i n t h i s h e a r i n g . I l e t you p u t i t 

i n . I e x p e c t t h e same f r o m you. I t h i n k t h a t 

a n y t h i n g w i t h r e s p e c t t o t h a t t h i n g i s i r r e l e v a n t 

and s h o u l d n o t be c o n s i d e r e d by t h e Commission. 

Q. Now, Mr. S h e l t o n , a g a i n you d i d n o t do 

a n y t h i n g o r i n v o k e a n y t h i n g w i t h r e s p e c t t o t h a t 

o l d o p e r a t i n g a g r e e m e n t , d i d you? 

A. I do n o t t h i n k i t was n e c e s s a r y t o do 

so . 

Q. You d i d n o t do a n y t h i n g , t h o u g h , d i d 

you ? 

n o t ? 

A 

Q 

t 

A 

Q 

No . 

Whether you c o n s i d e r e d i t n e c e s s a r y o r 

No 

Mr. S h e l t o n , you've a l s o t e s t i f i e d t h a t 

t h e o r t h o d o x l o c a t i o n i s j u s t as good as t h e 

u n o r t h o d o x l o c a t i o n ; i s t h a t c o r r e c t ? 
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A. I ' v e t e s t i f i e d t h a t N e a r b u r g P r o d u c i n g 

Company w o u l d be w i l l i n g t o d r i l l e i t h e r one o f 

them. 

Q . Mr. S h e l t o n --

A. We b e l i e v e g e o l o g i c a l l y t h e y have t h e 

same mer i t . 

Q. A l l r i g h t . Do you have any g e o l o g i c a l 

t r a i n i n g o r b a c k g r o u n d , Mr. S h e l t o n ? 

A . No . 

Q. So, i n o t h e r w o r d s , you have no way o f 

s u b s t a n t i a t i n g t h a t p o s i t i o n ; i s t h a t c o r r e c t ? 

MR. TURNER: He has t e s t i f i e d t h a t --

what h i s t e s t i m o n y was t h a t t h a t was t h e 

c o n c l u s i o n o f h i s company. 

MR. CARROLL: I d i d n ' t -- Mr. T u r n e r , 

i f you'd l i s t e n t o my q u e s t i o n , I asked him i f he 

p e r s o n a l l y had any. I'm t r y i n g t o d e t e r m i n e h i s 

knowledge and h i s e x p e r i e n c e and h i s a b i l i t y t o 

t e s t i f y . 

Q. And my q u e s t i o n a g a i n i s , Mr. S h e l t o n , 

do you have any knowledge based upon any k i n d o f 

e x p e r i e n c e , t r a i n i n g , o r what have y o u , w h i c h 

w o u l d a l l o w you t o make t h a t d e t e r m i n a t i o n as t o 

w h e t h e r o r n o t t h e o r t h o d o x i s j u s t as good as 

t h e u n o r t h o d o x ? 
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MR. TURNER: He d i d n o t t e s t i f y t h a t he 

made t h a t d e t e r m i n a t i o n , E r n e s t . 

MR. CARROLL: I know he d i d n ' t . I 

d i d n ' t say he d i d . I'm a s k i n g , does he have 

any --

MR. TURNER: I t ' s an i r r e l e v a n t 

q u e s t i o n i f he d i d n o t make t h e s t a t e m e n t t h a t he 

made t h e d e t e r m i n a t i o n . 

EXAMINER CATANACH: Mr. C a r r o l l , t h e 

w i t n e s s has t e s t i f i e d t h a t t h a t ' s h i s company 

pos i t i o n . 

MR. CARROLL: A l l I'm w a n t i n g t o know 

i s i f he has any i n d e p e n d e n t e x p e r i e n c e o r 

know l e d g e t h a t w o u l d h e l p us i n t h i s s i t u a t i o n . 

He can answer t h e q u e s t i o n yes o r no, and t h a t 

w o u l d be t h e e a s i e s t way. 

THE WITNESS: No. 

Q. (BY MR. CARROLL) Do you i n t e n d t o p u t 

on any t e s t i m o n y by v i r t u e o f a w i t n e s s t h a t t h e y 

a r e r e l a t i v e l y t h e same? 

A. No, we do n o t i n t e n d t o p u t on any 

g e o l o g i c t e s t i m o n y . 

Q. So, i n o t h e r w o r d s , you a r e p r e s e n t i n g 

t h a t p r o p o s i t i o n t o t h i s D i v i s i o n , b u t you a r e 

n o t a l l o w i n g us t o c r o s s - e x a m i n e o r d e t e r m i n e t h e 
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c o r r e c t n e s s o f t h a t ; i s t h a t c o r r e c t ? 

A. You're p r o p o s i n g t h e same t h i n g . I 

w o u l d n ' t t h i n k y ou'd want t o o b j e c t t o i t . 

Q. We're p r o p o s i n g t h e u n o r t h o d o x , n o t t h e 

o r t h o d o x ? 

A. We're t e l l i n g you as a company w e ' l l 

d r i l l e i t h e r one o f them. 

Q. You've a l s o made t h e p o s i t i o n — made 

known t o t h e D i v i s i o n t h a t N e a r b u r g says t h a t 

t h e y a r e -- one i s as good as t h e o t h e r ; i s t h a t 

c o r r e c t ? 

A. We b e l i e v e a t t h e p r e s e n t t i m e f r o m our 

e v a l u a t i o n t h a t e i t h e r l o c a t i o n c o u l d be 

c o m m e r c i a l l y p r o d u c t i v e . 

Q. And N e a r b u r g does n o t p r o p o s e t o p u t on 

any e v i d e n c e by w h i c h we can t e s t t h a t p o s i t i o n ; 

i s t h a t c o r r e c t ? 

A. No. T h a t ' s c o r r e c t . 

Q. T h e r e f o r e , i t ' s u n s u b s t a n t i a t e d o t h e r 

t h a n by y o u r a s s e r t i o n ? 

A. S u b s t a n t i a t e d by our company's p o s i t i o n 

t h a t we have an AFE; we're an o p e r a t o r c a p a b l e o f 

p e r f o r m i n g i t ; we have an a p p r o v e d p e r m i t t o 

d r i l l by t h e BLM; and we're r e a d y , i f y o u ' l l g i v e 

us y o u r e l e c t i o n , t o go t o w ork. 
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Q. Now, when you were t a l k i n g a b o u t t h e 

AFE a m i n u t e ago, q u e s t i o n i n g by Mr. T u r n e r , you 

s t a t e d t h a t t h i s r e v i s e d AFE, w h i c h now comes i n 

a t $576,000, i t was based on y o u r r e v i e w i n g 

o p e r a t i o n s ; i s t h a t c o r r e c t ? 

A. As I t e s t i f i e d , I s a i d i t was done 

under my s u p e r v i s i o n and r e q u e s t o f Tim 

M c D o n n e l l , o ur o p e r a t i o n s manager. 

Q . So you d o n ' t know what he d i d i n coming 

up w i t h t h e new numbers, do you? 

A. He d i s c u s s e d i t w i t h me, y e s . 

Q. And what o p e r a t i o n s t h e n d i d Mr. 

Mc D o n n e l l i n f o r m you t h a t he r e v i e w e d and 

a n a l y z e d i n coming up w i t h t h i s new AFE number? 

A. D r i l l i n g c o n d i t i o n s i n t h e a r e a , b i d s 

f r o m companies, as I ' v e d i s c u s s e d , i n f o r m a t i o n 

n e c e s s a r y t o p u t t o g e t h e r a f i n a l AFE o f t h i s 

t y p e . 

Q. What d r i l l i n g c o n d i t i o n s i n t h i s a r e a 

n e c e s s i t a t e d o r a l l o w e d you t o d r o p t h e AFE c o s t ? 

A. I do n o t know t h a t . 

Q. You d o n ' t know. What b i d s f r o m o t h e r 

c o n t r a c t o r s a l l o w e d you t o d r o p t h e c o s t ? 

A. B i d s f o r a l l t y p e s o f s e r v i c e s , mud 

s e r v i c e s , d r i l l i n g s e r v i c e s , any t y p e o f 
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o p e r a t i o n a l s e r v i c e t h a t we w o u l d use i n t h e 

we 11 . 

Q. S p e c i f i c a l l y w h i c h ones were cheaper 

t h a n t h e o l d ones t h a t were used i n y o u r o r i g i n a l 

AFE? 

A. I w o u l d have t o go back and compare 

them. I c a n ' t t e l l you w i t h o u t c o m p a r i s o n s . 

Q. You d o n ' t know? 

A. I can s u r e go back and compare them. 

Q. I may have you do t h a t , Mr. S h e l t o n . 

L e t ' s go on f o r a m i n u t e , t h o u g h . Are you s a y i n g 

t h a t Mr. M c D o n n e l l d i d n o t g e t b i d s p r i o r t o h i s 

p r e p a r a t i o n o f t h e AFE i n F e b r u a r y ? 

A. I d o n ' t know t h a t he d i d n ' t , b u t i f he 

d i d , he's g o t new b i d s now. 

Q. Now, w i t h r e s p e c t t o Y a t e s ' f a c i l i t i e s 

f o r d i s p o s i n g o f s a l t w a t e r and what have y o u , you 

i n y o u r t e s t i m o n y assumed t h a t you w o u l d have 

a c c e s s t o t h o s e ; i s t h a t c o r r e c t ? 

A. Yeah, I b e l i e v e , i f Anadarko i s a 

company o u t t h e r e t a k i n g w a t e r and d i s p o s i n g o f 

i t , we w o u l d have a c c e s s t o t h e i r f a c i l i t y . 

Q. Would you have access t o t h e Y a t e s ' 

f a c i l i t i e s ? 

A. Does Y a t e s have a d i s p o s a l f a c i l i t y i n 
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t h e a r e a . 

Q. Y a t e s has a number o f f a c i l i t i e s o u t 

t h e r e , Mr. S h e l t o n . You're t h e one t h a t ' s 

t e s t i f y i n g a bout what you can t a k e a d v a n t a g e o f . 

We've a l r e a d y had our t e s t i m o n y . Why d o n ' t you 

answer my q u e s t i o n ? 

A. Your t e s t i m o n y was t h a t you a l l had 

a l r e a d y made a r r a n g e m e n t s t o d i s p o s e o f t h e w a t e r 

w i t h A n adarko. I f you had a d i s p o s a l s y s t e m t h a t 

you wanted t o use o f y o u r own, I'm ass u m i n g t h a t 

you w o u l d n o t have made t h a t a g reement. 

Q . Do you have c o n t r a c t s i n p l a c e i n t h a t 

a r e a f o r t h e d i s p o s a l o f s o u r gas? 

A. No, we do n o t . 

Q. Do you have a p e r m i t s u p p l i e d f o r t h e 

c o m p r e s s i o n o f s o u r gas o r n e c e s s a r y EPA p e r m i t s 

o r a n y t h i n g such as t h a t ? 

A. No, we do n o t . We d o n ' t know t h a t ' s 

n e c e s s a r y u n t i l you d r i l l t h e w e l l . 

Q. I n o t h e r w o r d s , you d o n ' t have t h e 

e x p e r i e n c e y e t i n t h a t p a r t i c u l a r a r e a t o know 

what y o u ' r e g o i n g t o e n c o u n t e r ; i s t h a t c o r r e c t , 

Mr. S h e l t o n ? 

A. That i s a b s o l u t e l y n o t c o r r e c t . We do 

have e x p e r i e n c e . We have e x p e r i e n c e i n a l l a r e a s 
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o f Eddy, Lea C o u n t i e s , s o u t h e a s t New Mexico w i t h 

gas c o m p r e s s i o n s , s o u r gas d e l i v e r y d r i l l i n g . 

Q. Do you have a w e l l i n t h i s p a r t i c u l a r 

a r e a ? 

A. We do n o t have a w e l l i n t h i s i m m e d i a t e 

a r e a , no. We have a l o t o f w e l l s . 

Q. How many i s a l o t ? 

A. W e l l , we o p e r a t e 100 — we o p e r a t e 66 

w e l l s i n New M e x i c o , i n c l u d i n g 4 s a l t w a t e r 

d i s p o s a l w e l l s . 

Q. How many w e l l s do you o p e r a t e i n t h e 

Dagger Draw? 

A. L e t ' s see, 3, 4, 5, 6, a p p r o x i m a t e l y 9 

or 10. 

Q. A l l r i g h t . You h e a r d t h e t e s t i m o n y 

f r o m t h e Y a t e s e n g i n e e r t h e y had a p p r o x i m a t e l y , 

w h a t , 100 i n t h a t a r e a ? 

A. Whatever t h e y ' v e g o t . 

Q. They have c o n s i d e r a b l y more e x p e r i e n c e , 

d o n ' t t h e y ? 

A. They've g o t more w e l l s . I d o n ' t know 

t h a t t h e y have more t e c h n i c a l a b i l i t y , no. 

Q. What a b o u t more e x p e r i e n c e , Mr. 

S h e l t o n ? 

A. They've d r i l l e d more h o l e s . 
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Q. That e q u a t e s w i t h more e x p e r i e n c e ? 

A. They p r o d u c e more w e l l s . 

Q. That e q u a t e s w i t h e x p e r i e n c e , d o e s n ' t 

i t , Mr. S h e l t o n ? 

A. I don 1 t know. 

Q. You d o n ' t know. 

A. I t h i n k t h e t e c h n i c a l m e r i t o f t h e 

employees and t h e work t h a t t h e y ' v e done i s o u r 

e x p e r i e n c e and our b e n e f i t . 

Q. Mr. S h e l t o n , w i t h r e s p e c t t o t h e 

o v e r h e a d r a t e s , t h e r a t e s t h a t were t e s t i f i e d t o , 

t h e 5,000 d u r i n g d r i l l i n g , t h e 500 p r o d u c i n g , 

t h o s e r a t e s a r e i n l i n e w i t h what i s c u s t o m a r i l y 

c h a r g e d i n t h a t a r e a , a r e t h e y n o t ? 

A. They c o u l d be a l i t t l e l ow. I mean i n 

t h e a r e a s o f Dagger Draw, Y a t e s i s c h a r g i n g more 

t h a n t h a t ; we're c h a r g i n g more t h a n t h a t . 

Q. W i t h r e s p e c t t o t h e p e n a l t y p r o v i s i o n 

t h a t has been asked f o r by Y a t e s , t h e 200 p e r c e n t 

p e n a l t y p r o v i s i o n i s a l s o r e a s o n a b l e , i s i t n o t , 

f o r d r i l l i n g w e l l s ? 

A. I f we were on y o u r s i d e , we w o u l d ask 

f o r t h a t same p e n a l t y . 

Q. The p e n a l t y p r o v i s i o n i n t h e o l d JOA, 

t h e 1960 model t h a t you have j u s t g i v e n t o u s , do 
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you r e c a l l what t h a t p e n a l t y p r o v i s i o n i s ? 

A . I t ' s 100 and 200. 

Q. I n o t h e r w o r d s , i t ' s c o s t p l u s 100; i s 

t h a t r i g h t ? 

A. Uh-huh. 

Q. T h a t ' s i n t e r p r e t i v e . So i t w o u l d be 

l e s s t h a n what Y a t e s has asked f o r t o d a y ? 

A. T h a t ' s c o r r e c t . 

Q. Mr. S h e l t o n , do you have t h e two AFEs 

t h a t N e a r b u r g has p r e p a r e d , t h e one t h a t was i n 

F e b r u a r y and t h e one t h a t was done as o f a day o r 

two ago? 

A. L e t ' s see, I can g e t them. Okay. 

Q. The m a j o r d i f f e r e n c e s between t h e s e two 

AFEs i s t h a t one o f them i s t h a t you've t a k e n o u t 

ab o u t $48,000 w o r t h o f j u s t c o n t i n g e n c y c o s t s 

b u i l t i n ; i s t h a t c o r r e c t ? 

A. That i s c o r r e c t . 

Q. And t h e o t h e r m a j o r c o s t r e d u c t i o n t h a t 

you made was i n t h e t u b u l a r s , much a l o n g t h e 

l i n e s t h a t Mr. C o l l i n s t e s t i f i e d t o ; i s t h a t 

c o r r e c t ? 

A. That i s c o r r e c t . 

Q. And t h o s e two i t e m s r i g h t t h e r e a l o n e 

a c c o u n t f o r t h e m a j o r i t y o f t h e d i f f e r e n c e ; i s n ' t 
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t h a t c o r r e c t ? 

A. And a p p r o p r i a t e l y so. I mean, t h o s e 

a r e t h e i s s u e s t h a t you a l l r a i s e d t h a t were t o o 

h i g h , and t h a t seems t o be t h e i s s u e s t h a t we 

f o u n d were t o o h i g h , you know, and t h a t we now 

know a r e c o r r e c t . 

Q. The c o n t i n g e n c y i s s u e s d e a l w i t h l a c k 

o f e x p e r i e n c e and knowledge o f an a r e a , d o n ' t 

t h e y ? 

A. No. C o n t i n g e n c y i s s u e s , you a l l d i d n ' t 

p u t i t on y o u r AFE, so I guess y o u ' r e a s suming 

t h a t you w i l l , as an o p e r a t o r , you have such 

e x p e r t i s e t h a t you know n o t h i n g w i l l go wrong and 

you know you can do i t f o r w h a t e v e r you s a i d . 

That may be f i n e . 

We have a p h i l o s o p h y o f b e l i e v i n g t h a t , 

you know, any o p e r a t o r can have p r o b l e m s . There 

s h o u l d and u s u a l l y i s by e v e r y o t h e r o p e r a t o r I 

know a c o n t i n g e n c y b u i l t i n . I guess, i f you a l l 

d o n ' t need one, t h a t ' s f i n e . 

Q. And a p p a r e n t l y you've d e c i d e d , N e a r b u r g 

has e l e c t e d t o change t h e i r p h i l o s o p h y and do 

away w i t h t h a t c o n t i n g e n c y a l l j u s t so t h e y can 

have t h e i r AFE meet Y a t e s ? 

A. I t h i n k i t ' s i m p o r t a n t t h a t we be 
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c o m p e t i t i v e and we be j u d g e d on an even s c a l e . 

And t h a t ' s t h e s c a l e , no c o n t i n g e n c y , t h a t you've 

chosen t o make. 

Q. I n o t h e r w o r d s , t h a t p h i l o s o p h y i s n o t 

e t c h e d i n s t o n e o r a company p o l i c y , i s i t ? 

A. I c a n ' t t e l l you t h a t . I can t e l l you 

t h a t o b v i o u s l y we want t o be open and h o n e s t and 

j u d g e d on t h e same s c a l e i n t h i s h e a r i n g as you 

a l l a r e . 

Q. And t h e n t h e r e f o r e t h e t e s t i m o n y t h a t 

y ou gave a l i t t l e w h i l e ago a b o u t y o u r 

c o n v e r s a t i o n s w i t h y o u r d r i l l i n g e n g i n e e r a b o u t 

g e t t i n g b i d s f r o m o t h e r s u p p l i e r s and what have 

you r e a l l y wasn't a c c u r a t e ? 

A. I t a b s o l u t e l y i s . L i k e I say, we g o t 

b i d s f r o m t h e d r i l l i n g c o n t r a c t o r , you know, 

t h a t ' s o b v i o u s . You g e t b i d s f o r c a s i n g , p i p e , 

you g e t b i d s f o r e v e r y t h i n g . I'm n o t s a y i n g t h a t 

e v e r y b i d we g o t r e s u l t e d i n a r e d u c t i o n o f t h e 

AFE c o s t s . What I'm s a y i n g i s we d i d g e t b i d s 

t h a t d i d r e s u l t i n some r e d u c t i o n s . 

Q. And you a l s o g o t Y a t e s ' AFE? 

A. Yeah, we s u r e d i d . 

Q. Sure d i d . 

A. You had o u r s . You s e n t y o u r s t o u s . 
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Q. Mr. S h e l t o n , l e t ' s t a l k a b o u t one o t h e r 

t h i n g I a l m o s t f o r g o t . You t e s t i f i e d , and I 

t h i n k i t was y o u r E x h i b i t No. 5, where you made 

an a p p l i c a t i o n t o t h e U n i t e d S t a t e s t o d r i l l t h i s 

w e l l ; i s t h a t c o r r e c t ? 

A. That i s c o r r e c t . 

Q. And i n f a c t , l e t ' s see, t h a t 

a p p l i c a t i o n was d a t e d A p r i l 7 o f 1992; i s t h a t 

c o r r e c t ? 

A. L e t me f i n d i t and I ' l l t e l l y o u . 

Q. E x h i b i t No. 5. 

A. A p r i l 7, 92, Tim M c D o n n e l l s i g n e d i t , 

and I assume t h a t was t h e day i t was s u b m i t t e d . 

Q. What was t h e l o c a t i o n t h a t you 

s u b m i t t e d t h a t p e r m i t ? 

A. 660 f r o m t h e n o r t h , 1330 f r o m t h e e a s t . 

Q. T h a t ' s an u n o r t h o d o x l o c a t i o n , i s n ' t 

i t ? 

A. Yes, s i r , i t i s . 

Q. And i n f a c t you s o u g h t p e r m i s s i o n , 

p e r m i t f o r t h a t w e l l , b e f o r e you had even 

s u b m i t t e d an a p p l i c a t i o n t o t h e OCD f o r t h a t 

u n o r t h o d o x l o c a t i o n , d i d n ' t you? 

A. You know, we f i l e d t h i s p e r m i t b e f o r e 

we f i l e d o u r p o o l i n g and u n o r t h o d o x l o c a t i o n 
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n o t i c e , t h a t ' s c o r r e c t . 

Q. And i n f a c t t h e n o t i f i c a t i o n , t h e 

r e a s o n why you d i d t h a t was j u s t t r y i n g t o b e a t 

Y a t e s ; i s n ' t t h a t t r u e ? 

A. No, i t s u r e w a s n ' t . I mean, we were 

i n t e n d i n g t o d r i l l a w e l l o u t t h e r e , and we f i l e d 

an a p p l i c a t i o n t o d r i l l a w e l l . You know, i f you 

a l l t h o u g h t we were i n c o m p e t i t i o n f o r t h a t , I'm 

s u r e you w o u l d have f i l e d y o u r s , you know, b e f o r e 

us o r i m m e d i a t e l y a f t e r us. 

Q. W e l l , i s n ' t i t p u t t i n g t h e c a r t ahead 

o f t h e h o r s e b e f o r e f i l i n g f o r an a p p l i c a t i o n t o 

d r i l l a l o c a t i o n you d o n ' t even have p e r m i s s i o n 

t o d r i l l ? 

A. No, because i t t a k e s sometimes 30 days 

or more t o g e t an a p p l i c a t i o n t h r o u g h t h e BLM 

t h a t ' s n o t c o r r e c t a t a l l . I t t a k e s a l o n g t i m e . 

Q. You d i d n ' t know t h a t you w o u l d g e t t h a t 

l o c a t i o n p e r m i t t e d , t h o u g h , d i d you? 

A. No. I mean, you ne v e r know when you 

send one i n t o t h e BLM or anybody t h a t y o u ' r e 

g o i n g t o g e t i t p e r m i t t e d . 

Q. You a l s o know t h a t a p p l i c a t i o n was 

s u b m i t t e d on A p r i l 9, as you've j u s t t e s t i f i e d --

A. Apr i 1 7. 
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Q. A p r i l 7, excuse me. And t h a t t h e 

a p p l i c a t i o n o f Y a t e s f o r t h e i r f o r c e d p o o l i n g was 

done a t t h e end o f March p r i o r t o y o u r f i l i n g 

t h a t a p p l i c a t i o n ? 

A. W e l l , I d i d n ' t r e c o g n i z e t h a t , no, b u t 

I mean t h e d a t e s match w i t h what y o u ' r e s a y i n g . 

Q. So, i n o t h e r w o r d s , Y a t e s P e t r o l e u m 

c o u l d v e r y w e l l have f i l e d i t s a p p l i c a t i o n f o r an 

u n o r t h o d o x l o c a t i o n b e f o r e you f i l e d y o u r 

a p p l i c a t i o n t o d r i l l ? 

A. C o u l d have and you a l s o c o u l d have 

f i l e d a p e r m i t t o d r i l l had you d e s i r e d . 

Q. But t h e r e was no r e a s o n t o do i t u n t i l 

you had an a p p r o v e d l o c a t i o n , w o u l d t h e r e be, Mr. 

She 1 t o n ? 

A. Yes, I do b e l i e v e t h e r e i s because I 

t h i n k i t t a k e s 30 days t o g e t one t h r o u g h , and I 

do b e l i e v e t h a t i t ' s n e c e s s a r y t o f i l e and assume 

i t ' s p o s s i b l e t o g e t t h e p r o g r e s s moving and g e t 

g o i n g . 

Q. What k i n d o f d e a d l i n e s d i d you have 

t h a t n e c e s s i t a t e d you w o r r y i n g a b o u t t h i s 30 days 

t h a t i t t a k e s ? 

A. We've g o t a l o t o f o p e r a t i o n s , a l o t o f 

t h i n g s we want t o do. T h i s i s one o f t h e w e l l s 
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on o u r s c h e d u l e and we w a n t e d t o g e t i t done as 

q u i c k l y as p o s s i b l e . 

Q . The d e a d l i n e y o u ' r e t r y i n g t o b e a t i s 

t h a t you hoped you w o u l d b e a t Y a t e s 1 a p p l i c a t i o n ? 

MR. TURNER: I o b j e c t t o t h a t 

q u e s t i o n . I t has no r e l e v a n c y a t a l l . 

MR. CARROLL: I t does. You b r o u g h t i t 

up as h a v i n g a r e l e v a n t i s s u e . T h a t ' s why you 

i n t r o d u c e d i t , I'm s u r e . I t h i n k t h e Examiner 

o u g h t t o t a k e n o t i c e , a t l e a s t I d o n ' t have t h e 

d a t e t h a t o u r a p p l i c a t i o n was f i l e d , b u t my 

s u b m i t t a l l e t t e r was d a t e d March 24, some 13 days 

p r i o r t o t h e f i l i n g o f t h i s a p p l i c a t i o n . 

I have no o t h e r q u e s t i o n s . 

EXAMINER CATANACH: Any r e d i r e c t , Mr. 

T u r n e r ? 

MR. TURNER: Yes. 

FURTHER EXAMINATION 

BY MR. TURNER: 

Q. L e t ' s go back t o t h e AFE, Mr. S h e l t o n , 

t h a t we've i n t r o d u c e d as E x h i b i t 8. 

A. Okay. 

Q. And j u s t t o c l a r i f y y o u r t e s t i m o n y , 

what t h a t i s r e g a r d i n g t h e AFE, I u n d e r s t o o d y o u r 

t e s t i m o n y t o be p r e v i o u s l y t h a t t h e AFE was 
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r e v i e w e d under y o u r d i r e c t i o n and s u p e r v i s i o n and 

a t y o u r r e q u e s t ? 

A. At my r e q u e s t , t h a t ' s t r u e . 

Q. And t h e AFE was m o d i f i e d and u l t i m a t e l y 

r e d u c e d once t h a t r e v i e w was u n d e r t a k e n ? 

A. Once i t was c o m p l e t e d , t h a t i s c o r r e c t . 

Q. And t h a t e s s e n t i a l l y t h e r e s u l t o f t h a t 

p r o c e s s i s s i m p l y t h a t you f o u n d t h a t you a r e 

a b l e t o d r i l l t h i s w e l l f o r l e s s money t h a n you 

o r i g i n a l l y a n t i c i p a t e d ? 

A. That i s c o r r e c t . 

Q. And w o u l d t h i s r e s u l t be f a i r l y common 

a n y t i m e t h a t you went back and r e v i e w e d an AFE 

w i t h a d d i t i o n a l i n f o r m a t i o n ? 

A. I b e l i e v e i t w o u l d be, y e s . 

Q. And do you t h i n k t h a t i t i s a p r u d e n t 

p r a c t i c e t o i n c l u d e a c o n t i n g e n c y j u s t i n case 

s o m e t h i n g goes wrong? 

A. I t h i n k i t shows a l e v e l o f 

a p p r e c i a t i o n t o anybody t h a t p a r t i c i p a t e e s i n t h e 

w e l l w i t h y o u . An AFE i s an e s t i m a t e . I t ' s n o t 

an e x a c t number. Nobody pays based on AFE; t h e y 

pay on a c t u a l i n v o i c e . I t ' s g o i n g t o c o s t — we 

o p e r a t e w e l l s i n Dagger Draw e v e r y b i t as 

r e a s o n a b l y as Y a t e s does. And a c o n t i n g e n c y , we 
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f e e l l i k e , i s s o m e t h i n g t h a t i s a p p r o p r i a t e . 

Q. But t h e b o t t o m l i n e h e r e i s t h a t , you 

know, t h i s i s a c o m p e t i t i v e b u s i n e s s , i s i t n o t ? 

A. Yeah. 

Q. And you f e l t l i k e i f t h e p r a c t i c e o f 

Y a t e s was t o e l i m i n a t e a c o n t i n g e n c y , you c o u l d 

do t h a t a l s o ? 

A. A b s o l u t e l y . We want t o be j u d g e d on 

even mer i t . 

Q. T h a t ' s c o n s i s t e n t w i t h a l l y o u r 

t e s t i m o n y t o d a y ; t h a t you b e l i e v e , t h a t N e a r b u r g 

b e l i e v e s t h a t t h e y can d r i l l t h i s w e l l e v e r y b i t 

as good as Y a t e s f o r t h e same c o s t t h a t Y a t e s can 

d r i l l ? 

A. A b s o l u t e l y we can. We've d r i l l e d w e l l s 

w i t h Y a t e s as Y a t e s as a n o n o p e r a t o r , and I have 

h e a r d no o b j e c t i o n a b o u t our c o s t s and f e e s f r o m 

them . 

MR. TURNER: I have no f u r t h e r 

q u e s t i o n s . 

EXAMINER CATANACH: J u s t one, Mr. 

S h e l t o n . 

EXAMINATION 

BY EXAMINER CATANACH: 

Q. You have an a p p r o v e d d r i l l i n g p e r m i t 
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f r o m t h e BLM f o r a s t a n d a r d l o c a t i o n ? 

A. T h a t ' s c o r r e c t . We had an a p p r o v e d APE 

f o r t h e u n o r t h o d o x l o c a t i o n . We went back and 

amended i t , made i t an a p p r o v e d l o c a t i o n f o r t h e 

o r t h o d o x l o c a t i o n . I t h i n k t h a t e x h i b i t s t h a t 

w e ' l l be w i l l i n g t o d r i l l e i t h e r w e l l . 

Q. Okay. I t ' s y o u r o p i n i o n you do n o t 

have a p p r o v a l t o d r i l l a t an u n o r t h o d o x l o c a t i o n 

f r o m t h e BLM? 

A. That i s c o r r e c t . We have a p p r o v a l f o r 

an o r t h o d o x l o c a t i o n . We a r e w i l l i n g and r e a d y 

t o do t h e o r t h o d o x l o c a t i o n . 

MR. TURNER: One second, Dave. 

A. We have d i s c u s s e d w i t h t h e BLM t h a t i f 

we want t o amend i t back t o t h e u n o r t h o d o x , we 

can do t h a t . 

Q. (BY EXAMINER CATANACH) The F e b r u a r y 11 

l e t t e r t o t h e T r i g g F a m i l y T r u s t , was t h a t j u s t 

s e n t t o t h e T r i g g F a m i l y T r u s t , o r was t h a t s e n t 

t o anybody e l s e ? That was E x h i b i t No. 4. 

A. That was s e n t t o -- t h e T r i g g F a m i l y 

T r u s t i s t h e owner, and i f I'm n o t m i s t a k e n , i t 

was a l s o s e n t t o o t h e r p e o p l e who c l a i m e d — y e s , 

i t was — o t h e r p e o p l e who c l a i m e d an i n t e r e s t i n 

t h e p r o p e r t y : B e t t i s B r o t h e r s , I n c . , C r a i g 
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C l a r k , T r i g g F a m i l y T r u s t , and Y a t e s P e t r o l e u m 

C o r p o r a t i o n . 

Q. I s i t y o u r u n d e r s t a n d i n g t h a t i f 

N e a r b u r g i s s u c c e s s f u l i n t h i s a p p l i c a t i o n t h a t 

t h e y w o u l d j u s t be p o o l i n g Y a t e s P e t r o l e u m , o r 

w o u l d t h e i n d i v i d u a l be p o o l i n g t h e v a r i o u s o t h e r 

i n t e r e s t owners? 

A. We w o u l d be p o o l i n g a l l p e o p l e who 

c l a i m an i n t e r e s t under t h a t p r o p e r t y o t h e r t h a n 

t h o s e who — anybody t h a t ' s made a v o l u n t a r y 

agreement w i t h us o u t s i d e t h e o p e r a t i n g 

a g r e e m e n t , w h i c h we c u r r e n t l y have. That p o i n t 

a s i d e , we w o u l d be p o o l i n g a l l t h e i n d i v i d u a l s 

t h e y l i s t on t h e i r E x h i b i t 2. 

Q. But you d o n ' t have any d o c u m e n t a t i o n 

t h a t shows t h a t t h o s e p e o p l e i n f a c t have 

i n t e r e s t s ? 

A. T h a t ' s c o r r e c t . We s e n t and gave o u t 

n o t i c e s and s e n t p r o p o s a l s t o more p e o p l e t h a n 

were r e q u i r e d because we s e n t i t t o e v e r y b o d y o f 

r e c o r d , as i s r e q u i r e d . And t h e n we s e n t i t t o 

p e o p l e t h a t were c l a i m i n g an i n t e r e s t . 

There wasn't any way f o r us t o know 

t h a t t h e r e was some more p e o p l e o u t t h e r e t h a t 

t h e y now show i n t h e i r e x h i b i t t h a t c l a i m an 
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i n t e r e s t . I have no, you know, l i k e I ' v e 

t e s t i f i e d b e f o r e , I have no d i r e c t c h a i n o f t i t l e 

s h o w i n g t h e y even have an i n t e r e s t . 

Q. Do you know i f any o f t h i s 

d o c u m e n t a t i o n has been f i l e d a t t h e c o u r t h o u s e ? 

A. I know i t has n o t . 

Q . As o f when? 

A. As o f y e s t e r d a y , we had no — Tuesday 

we had Doug Shutes check t h e f e d e r a l r e c o r d s , and 

t h e r e i s no d o c u m e n t a t i o n . T h i s i s n o t even a 

n o t i c e o f a f a r m o u t o f r e c o r d . 

EXAMINER CATANACH: Okay. I have 

n o t h i n g f u r t h e r . The w i t n e s s may be e x c u s e d . 

THE WITNESS: Thank y o u . 

EXAMINER CATANACH: Anybody need a 

s h o r t b r e a k ? L e t ' s t a k e f i v e . 

[A r e c e s s was t a k e n . ] 

EXAMINER CATANACH: Mr. T u r n e r , i t ' s my 

u n d e r s t a n d i n g you do n o t have any more 

w i t n e s s e s . I d o n ' t know i f I m i s s e d i t o r n o t , 

b u t d i d you p r o p o s e a r i s k p e n a l t y i n t h i s case? 

MR. TURNER: We d i d n o t p r o p o s e a 

s e p a r a t e r i s k p e n a l t y . B a s i c a l l y I guess o u r 

v i e w o f t h i s c a s e , a t l e a s t p h i l o s o p h i c a l l y , i s 

t h a t we're e s s e n t i a l l y a s k i n g f o r t h e same t h i n g 
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t h a t Y a t e s i s a s k i n g i n each o f t h e s e 

a p p l i c a t i o n s . 

I t h i n k t h e i r t e s t i m o n y , we a g r e e w i t h 

t h e t e s t i m o n y t h e y ' v e p u t on r e g a r d i n g t h e r i s k 

f a c t o r . And we w o u l d c e r t a i n l y l i v e w i t h t h e 

r i s k p e n a l t y t h a t t h e y ' v e asked f o r . 

EXAMINER CATANACH: R e g a r d l e s s o f 

l o c a t i o n . 

MR. TURNER: R i g h t . 

EXAMINER CATANACH: Okay. We can go 

ahead and g i v e c l o s i n g s t a t e m e n t s a t t h i s t i m e . 

Mr. T u r n e r , you can go ahead and go f i r s t , i f you 

w i s h . 

MR. TURNER: As I j u s t s t a t e d , Mr. 

H e a r i n g E x a m i n e r , p h i l o s o p h i c a l l y I t h i n k what 

t h e s e cases b o i l down t o i s a f i g h t f o r 

o p e r a t o r s h i p o f t h e p r o p o s e d w e l l . We v i e w t h e s e 

cases as r e a l l y b e i n g two s e p a r a t e c a s e s , one f o r 

c o m p u l s o r y p o o l i n g o f t h e n o r t h h a l f o f S e c t i o n 

27 as t o t h e Morrow and C i s c o Canyon F o r m a t i o n s . 

We v i e w t h a t as a s e p a r a t e i s s u e f r o m t h e 

u n o r t h o d o x w e l l l o c a t i o n . 

We have s t a t e d t h a t we b e l i e v e t h a t 

e i t h e r w e l l i s a good d r i l l a b l e p r o s p e c t and t h a t 

f o r one p a r t y t o g e t up and say t h a t a w e l l i n 
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t h i s a r e a i s d e f i n i t e l y s u p e r i o r t o a n o t h e r w e l l 

l o c a t i o n i s h i s guess a g a i n s t someone e l s e ' s 

g uess. We have c o n c l u d e d t h a t e i t h e r w e l l c o u l d 

be d r i l l e d , and we w i l l be happy t o d r i l l e i t h e r 

we 11 . 

We t h i n k t h a t i n t h e c o m p u l s o r y p o o l i n g 

a s p e c t o f t h i s case t h a t t h e r e i s one t h r e s h o l d 

i s s u e t h a t has t o be r e s o l v e d by t h e Commission 

now s i n c e i t has u n d e r t a k e n t h i s case b e f o r e i t 

can d e c i d e w h e t h e r o r n o t e i t h e r p a r t y i s 

s u c c e s s f u l i n t h e i r a p p l i c a t i o n f o r c o m p u l s o r y 

p o o l i n g , as t h e s t a t u t e r e q u i r e s t h a t you have t o 

f i n d t h e r e i s an absence o f an agreement t o p o o l 

b e f o r e you can u n d e r t a k e t o p o o l t h e s e p a r t i e s ' 

i n t e r e s t s . 

We b e l i e v e t h a t we have d e m o n s t r a t e d 

t h e e x i s t e n c e o f on o p e r a t i n g agreement t h a t does 

p o o l t h e w o r k i n g i n t e r e s t i n t h i s h a l f s e c t i o n o f 

l a n d . We have t h e o p e r a t i n g a greement. We have 

p r e s e n t e d i t . We have p r e s e n t e d e v i d e n c e t h a t 

t h e u n d e r l y i n g l e a s e t h a t t h e o p e r a t i n g agreement 

c o v e r s i s s t i l l i n e x i s t e n c e ; t h e r e f o r e , t h e t e r m 

o f t h e o p e r a t i n g agreement i s s t i l l a l i v e . 

We have d e m o n s t r a t e d t h a t we a r e t h e 

s u c c e s s o r i n i n t e r e s t t o t h e o p e r a t o r named i n 
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t h e o p e r a t i n g agreement. And by t h e a c q u i s i t i o n 

o f our i n t e r e s t and t h e n o t i f i c a t i o n o f t h e o t h e r 

p a r t y t o t h e o p e r a t i n g agreement t h a t we had 

a c q u i r e d A r c o ' s i n t e r e s t , p u t t h e T r i g g F a m i l y , 

as w e l l as t h e i r s u c c e s s o r s i n i n t e r e s t , on 

n o t i c e t h a t we had a c q u i r e d t h a t i n t e r e s t . And 

more t h a n 60 days now has e l a p s e d s i n c e t h e y had 

n o t i c e o f o u r a c q u i s i t i o n o f t h a t i n t e r e s t . 

And d u r i n g t h a t 60-day p e r i o d t h e y d i d 

n o t h i n g t o e l e c t a s u c c e s s o r o p e r a t o r , as t h e y 

had t h e o p p o r t u n i t y t o do a c c o r d i n g t o t h e t e r m s 

o f t h a t p r o v i s i o n . They d i d n o t h i n g . The 

p r o v i s i o n c l e a r l y s t a t e s t h a t i f t h e y f a i l t o 

e l e c t a s u c c e s s o r o p e r a t o r i n t h e manner 

p r e s c r i b e d i n t h a t p r o v i s i o n , t h a t t h e s u c c e s s o r 

i n i n t e r e s t t o t h e o p e r a t o r w i l l a u t o m a t i c a l l y 

become t h e o p e r a t o r under t h e o p e r a t i n g 

a g r e e m e n t . 

T h e r e f o r e , we t h i n k t h a t t h e Commission 

has t o f i n d t h a t t h e r e a l r e a d y i s an agreement i n 

p l a c e r e g a r d i n g t h e p o o l i n g o f t h e i n t e r e s t i n 

t h e n o r t h h a l f o f S e c t i o n 27 and t h a t b o t h 

p a r t i e s a r e s u b j e c t t o t h e t e r m s o f t h a t 

agreement and any w e l l t h a t i s t o be d r i l l e d on 

t h i s l a n d i s t o be d r i l l e d u nder t h e t e r m s o f 
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t h a t a g reement. 

S e c o n d l y , i f t h e Commission f i n d s t h a t 

t h e o p e r a t i n g agreement f o r some r e a s o n i s n o t i n 

f o r c e , and t h e r e ' s been a b s o l u t e l y no e v i d e n c e 

p r e s e n t e d t o t h e Commission t h a t t h a t o p e r a t i n g 

agreement i s n o t i n f o r c e - We have p r e s e n t e d 

i t . We b r o u g h t i t i n . We've d e m o n s t r a t e d i t . 

T h e r e ' s been no e v i d e n c e t o i n d i c a t e t h a t i t 

d o e s n ' t e x i s t . No c o n t r o v e r t i n g e v i d e n c e 

w h a t s o e v e r . 

But i f t h e Commission f i n d s t h a t t h e 

o p e r a t i n g agreement i s f o r some r e a s o n n o t i n 

f o r c e , we b e l i e v e t h a t we have d e m o n s t r a t e d t h a t 

N e a r b u r g i s a c a p a b l e o p e r a t o r w i t h s u f f i c i e n t 

e x p e r i e n c e t o d r i l l a w e l l a t e i t h e r l o c a t i o n , a 

s t a n d a r d l o c a t i o n o r an u n o r t h o d o x l o c a t i o n . 

We b e l i e v e t h a t b o t h w e l l l o c a t i o n s 

have e q u a l g e o l o g i c a l m e r i t . We're w i l l i n g t o 

d r i l l e i t h e r w e l l . We b e l i e v e t h a t a s t a n d a r d 

l o c a t i o n w o u l d be i n t h e b e s t i n t e r e s t s o f t h e 

s t a t e o f New Me x i c o . We b e l i e v e i t w o u l d be i n 

t h e b e s t i n t e r e s t s o f t h e o f f s e t t i n g o p e r a t o r s as 

we 11 . 

We a l s o b e l i e v e t h a t m i g h t d o e s n ' t 

n e c e s s a r i l y make r i g h t . We a l l know and 
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u n d e r s t a n d t h a t Y a t e s P e t r o l e u m i s a l a r g e 

o r g a n i z a t i o n w i t h u n l i m i t e d r e s o u r c e s , and t h e y 

have d r i l l e d numerous w e l l s i n a l l p a r t s o f New 

Me x i c o . But t h a t d o e s n ' t mean t h a t t h e y can do 

i t b e t t e r n e c e s s a r i l y t h a n one o f t h e s m a l l 

companies who goes o u t t h e r e and o p e r a t e s w e l l s 

and d r i l l s p r o s p e c t s and has t o make a l i v i n g i n 

t h e o i l b u s i n e s s a l s o . The a t t i t u d e t h a t m i g h t 

makes r i g h t j u s t c a n n o t p r e v a i l i n a case such as 

t h i s . 

We b e l i e v e t h a t we were t h e f i r s t ones 

t o p r o p o s e a w e l l t o be d r i l l e d i n t h i s h a l f 

s e c t i o n . T h a t ' s e v i d e n c e d by t h e f a c t t h a t we 

were t h e f i r s t company t o send o u t an AFE 

p r o p o s i n g a w e l l . Y a t e s g o t -- t h e y made a l o t 

a b o u t , " W e l l , we've j u s t t r i e d t o b e a t Y a t e s . 

We've j u s t t r i e d t o b e a t Y a t e s . " The t r u t h o f 

t h e m a t t e r i s b o t h companies want t o o p e r a t e t h e 

w e l l . They done what t h e y f e l t l i k e t h e y had t o 

do t o g e t t h e w e l l d r i l l e d w i t h them as 

o p e r a t o r . T h a t ' s a l l I have. 

EXAMINER CATANACH: Thank y o u . 

Mr . C a r r o l l . 

MR. CARROLL: I t h i n k Mr. T u r n e r 

a d e q u a t e l y o r c o r r e c t l y r e p r e s e n t s t h e r e a r e two 
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i s s u e s b e f o r e t h e OCD t o d a y : One w i t h r e s p e c t t o 

t h e o r t h o d o x l o c a t i o n , t h e r e i s no i s s u e . The 

o n l y e v i d e n c e b e f o r e t h i s Commission o r t h e 

D i v i s i o n i s t h a t t h e u n o r t h o d o x l o c a t i o n i s 

c o r r e c t ; t h a t i t ' s a p r o p e r l o c a t i o n based upon 

t h e known d a t a , t h e g e o l o g i c a l d a t a , and t h e 

e x p e r t t e s t i m o n y o f Mr. C r o m w e l l , who i s a 

p r a c t i c i n g g e o l o g i c a l c o n s u l t a n t and who i n f a c t 

d e v e l o p e d t h i s p r o s p e c t . 

I t b o t h e r s me f o r N e a r b u r g t o come i n 

and say t h a t t h e o r t h o d o x l o c a t i o n i s j u s t as 

good. They t e l l us t h a t i t ' s t h e p o l i c y o f 

N e a r b u r g t h a t i t ' s j u s t as good, and y e t t h e y 

d o n ' t t e l l us what t h a t p o l i c y i s based on, how 

i t was a r r i v e d a t , any such t h i n g . We c a n ' t t e s t 

t h a t . We know n o t h i n g a b o u t t h a t . And q u i t e 

f r a n k l y , I t h i n k t h a t t h e Examiner i s j u s t i f i e d , 

because t h e r e i s no e v i d e n c e , t o j u s t c o m p l e t e l y 

d i s m i s s t h a t p r o p o s i t i o n o r p o s i t i o n f r o m t o d a y ' s 

h e a r i n g because t h e r e i s n o t h i n g t o s u b s t a n t i a t e 

t h a t . 

The r e a l i s s u e h e r e i s t h e f i g h t f o r 

o p e r a t o r s h i p . A g a i n , I have e x t r e m e t r o u b l e w i t h 

t h e p o s i t i o n o f N e a r b u r g because t h e y keep t a k i n g 

c o n t r a d i c t o r y p o s i t i o n s . I n one hand t h e y t e l l 
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you t h a t you have no j u r i s d i c t i o n t o d e c i d e 

w h e t h e r o r n o t t h i s o p e r a t i n g a g r e e m e n t , w h i c h 

t h e y so f o r t u i t o u s l y f o u n d a day ago o r two days 

ago, when e v e r y t h i n g -- and q u i t e f r a n k l y i n my 

e s t i m a t i o n , i t l o o k e d l i k e t h e y were up a g a i n s t a 

b r i c k w a l l w i t h r e s p e c t t o t h e s e a p p l i c a t i o n s . 

A l l o f a sudden t h e y p u l l t h i s t h i n g 

o u t , and t h e y wave i t , and t h e y say, "Wait a 

m i n u t e , OCD. You have t o g i v e c r e d e n c e t o t h i s 

t h i n g . You must r e c o g n i z e i t . You must d e c i d e 

w h e t h e r o r n o t t h e r e i s an o p e r a t o r agreement o u t 

h e r e . T h a t ' s y o u r t h r e s h o l d q u e s t i o n . " And y e t 

when t h e y t e l l you t h a t , t h e y say t h a t you c a n ' t 

d e c i d e i f i t ' s a good one o r n o t . T h a t ' s t o t a l l y 

i n c o n s i s t e n t . 

The t e s t i m o n y t o d a y i s by Y a t e s 

P e t r o l e u m . There i s no o p e r a t i n g agreement o u t 

t h e r e . They want t o p r o p o s e o r t h e y have 

p r o p o s e d t h a t t h i s a r e a be f o r c e p o o l e d and t h a t 

t h e y be named as o p e r a t o r t o d r i l l t h i s w e l l . I f 

i n f a c t Mr. T u r n e r has a p o s i t i o n , he has a n o t h e r 

f o r u m who i n f a c t does have j u r i s d i c t i o n . 

T h i s D i v i s i o n s h o u l d c o m p l e t e l y t h r o w 

o u t t h o s e a r g u m e n t s . I ' d a l s o l i k e — t h e 

i n c o n s i s t e n c y o f t h i s k i n d o f a r g u m e n t , w i t h o u t 
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g i v i n g c r e d e n c e o r a c c e p t i n g t h e f a c t t h a t t h i s 

o l d JOA i s e f f e c t i v e , I must f i n d f a u l t w i t h what 

Mr. T u r n e r a r g u e s a b o u t i t . He s t a t e s t h a t we're 

s t u c k w i t h t h i s company. N e a r b u r g i s o p e r a t o r 

now because 60 days passed. 

T h a t ' s n o t what t h e o p e r a t i n g agreement 

s a y s . I t j u s t says t h a t i f 60 days pass and 

t h e r e ' s no e l e c t i o n , t h e s u c c e s s o r w i l l a c t as 

o p e r a t o r . He's n o t t h e o p e r a t o r . He w i l l a c t . 

T h a t ' s j u s t t h e s a f e g u a r d p r o v i s i o n so i n case 

t h e o p e r a t o r goes away, d i s a p p e a r s , goes 

b a n k r u p t , q u i t s o p e r a t i n g , o r t r a n s f e r s h i s 

i n t e r e s t , a t l e a s t somebody i s r e s p o n s i b l e . That 

does n o t make them an o p e r a t o r , and t h a t ' s what 

t h i s agreement s a y s . I n o t h e r w o r d s , t h e r e a r e 

some g r a v e p r o b l e m s w i t h Mr. T u r n e r ' s p o s i t i o n 

t h a t he's g o i n g t o have t o a d v o c a t e i n a c o u r t o f 

law, n o t h e r e b e f o r e t h e D i v i s i o n . 

And f u r t h e r m o r e he wan t s t o t a k e — he 

says my p o s i t i o n : We're home-free because 60 

days have gone by s i n c e t h i s t r a n s f e r o f 

o w n e r s h i p . W e l l , how can he make c l a i m t o t h a t 

60-day p r o v i s i o n when we d i d n ' t know a b o u t i t 

u n t i l t o d a y ? He d i d n ' t know a b o u t i t u n t i l t h e 

day b e f o r e y e s t e r d a y . I'm n o t s u r e what Mr. 

RODRIGUEZ-VESTAL REPORTING 
(505 ) 988-1772 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

1 2 

1 3 

1 4 

1 5 

1 6 

17 

1 8 

19 

20 

2 1 

2 2 

23 

24 

25 

160 

T u r n e r ' s a r g u i n g . He wan t s t o t a k e i n c o n s i s t e n t 

p o s i t i o n s . 

What i t r e a l l y does, i t p o i n t s o u t t h e 

r e a l p r o b l e m i n t o d a y ' s case. And i t goes t o t h e 

i s s u e o f who's more q u a l i f i e d t o o p e r a t e t h i s 

w e l l . T h i s was an i d e a c o n c e i v e d by D a v i d 

C r o m w e l l . He t o o k i t t o N e a r b u r g i n August o f 

l a s t y e a r . N e a r b u r g s a i d , "Oh, we're n o t 

i n t e r e s t e d i n t h a t a r e a , " a c c o r d i n g t o Mr. 

C romwe11. 

Then i n O c t o b e r and November, s e v e r a l 

months a f t e r t h a t , t h e y go o u t and g e t t h i s 

a s s i g n m e n t f r o m t h e Ar c o a c r e a g e . Then a few 

months l a t e r t h e y p r o p o s e a w e l l . W e l l , what was 

g o i n g on? Was N e a r b u r g g e t t i n g any more 

e x p e r i e n c e on t h e i r a c c o u n t ? No. 

Mr. C r o m w e l l and h i s p a r t n e r s p u t 

t o g e t h e r a d e a l . They went and t e s t e d t h i s 

i d e a . T h i s i s an u n t e s t e d i d e a . T h e r e ' s no 

o t h e r w e l l s o u t t h e r e . They r i s k e d money and 

went i n and made a r e c o m p l e t i o n i n t h e w e l l i n 

S e c t i o n 22. W e l l , N e a r b u r g s a t back, n o t g a i n i n g 

any e x p e r t i s e , b u t a t l e a s t g e t t i n g t h e i r a c r e a g e 

p r o v e d up. 

Now, we g e t i n t o t h i s one-up-man s h i p 
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game a b o u t who p r o p o s e s what f i r s t . N e a r b u r g 

knew t h a t Y a t e s was g o i n g t o p r o p o s e t h a t w e l l . 

They were o u t t h e r e busy r e c o m p l e t i n g and p r o v i n g 

up t h e p r o s p e c t , s p e n d i n g t h e i r money; N e a r b u r g 

wasn't d o i n g a n y t h i n g . 

Who knew a b o u t i t ? N e a r b u r g knew t h a t 

Y a t e s was g o i n g t o do i t . But Y a t e s wasn't g o i n g 

t o p r o p o s e t h e w e l l u n t i l t h e y had a l l t h e f a c t s 

t o , one, make s u r e i t was w o r t h w h i l e p r o p o s i n g 

and, t w o , make s u r e t h e y p r o p o s e t h e r i g h t k i n d 

o f w e l l . They w e r e n ' t g o i n g t o go o f f 

h a l f - c o c k e d . 

A l l o f t h i s has o c c u r r e d . So what, 

N e a r b u r g sends o u t a l e t t e r ? They s e n t o u t an 

AFE t h a t ' s a d m i t t e d l y i n f l a t e d . They a d m i t i t ' s 

i n f l a t e d . They d i d n ' t even t e l l us t h a t t h e y 

r e d i d one, b u t t h e y had t h e b e n e f i t o f o u r 

c o r r e c t d a t a f e e s based on a c t u a l e x p e r i e n c e , and 

t h e y come i n and p r e s e n t i t i n t o d a y ' s h e a r i n g . 

T h i s e x p e r i e n c e , what Mr. T u r n e r ' s 

p o s i t i o n i s , we can b l o c k any o p e r a t o r o u t t h e r e 

i f we j u s t go i n and send them a p i e c e o f paper 

s a y i n g , "Hey, we p r o p o s e a w e l l . " I t d o e s n ' t 

m a t t e r i f we p r o p o s e a c o r r e c t w e l l . I t d o e s n ' t 

m a t t e r i f o ur AFE i s even c l o s e t o what i t s h o u l d 
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be . 

And a l s o , you know, we're c a t c h i n g 

N e a r b u r g ' s f i n g e r s i n t h e p i e . We've c a u g h t them 

s e v e r a l t i m e s . Once w i t h r e s p e c t t o t h i s AFE. 

Mr. C o l l i n s p o i n t e d o u t t h a t t h e AFE has -- y e s , 

i t ' s supposed t o be an e s t i m a t e o f c o s t and t h a t 

you pay on t h e a c t u a l i n v o i c e s e x c e p t f o r one 

a r e a . Tubu1 a r s . That AFE says t h e y can b i l l 

a c c o r d i n g t o t h o s e numbers or l e s s , w h a t e v e r t h e y 

choose. They can t a k e i t o u t o f i n v e n t o r y . They 

can document any c o s t . W e l l , we c a u g h t t h e i r 

f i n g e r i n t h e p i e . T h a t ' s a good scam. We 

c a u g h t them. 

The o t h e r scam, t h i s b u s i n e s s a b o u t 

p r o p o s i n g t h e w e l l and g e t t i n g t h e i r a p p l i c a t i o n 

i n t o d r i l l w i t h t h e BLM. They d i d n ' t even 

have -- t h e y p r o p o s e d i t f o r t h e i r u n o r t h o d o x 

l o c a t i o n . They made t h a t a p p l i c a t i o n . They d i d 

g e t i t i n t o t h e f e d e r a l government f i r s t , b u t 

t h e y d i d n ' t even have an a p p r o v a l f r o m t h i s 

D i v i s i o n t h a t t h e y c o u l d even d r i l l t h a t w e l l . 

Y a t e s P e t r o l e u m had a l r e a d y s u b m i t t e d 

an a p p l i c a t i o n t o t h i s Commission f o r t h a t 

u n o r t h o d o x l o c a t i o n . Why was i t n e c e s s a r y t o 

f i l e t h a t APD w i t h t h e f e d e r a l g o vernment? I t 
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wasn't n e c e s s a r y . The n e c e s s a r y t h i n g was t o 

f i l e t h e a p p l i c a t i o n t o g e t a p p r o v a l t o d r i l l 

t h a t w e l l f i r s t . T h a t ' s what Y a t e s was d o i n g . 

Now, we hear some lame e x c u s e . "Hey, 

i t t a k e s 30 day s . " What's 30 days g o t t o do w i t h 

i t ? T h e r e ' s no l e a s e e x p l o r a t i o n s o u t h e r e . 

T h i s i s an o l d HBP l e a s e . I t ' s been owned 

a p p a r e n t l y s i n c e 1967, because t h a t ' s when t h e 

f i r s t w e l l was d r i l l e d . 

Y a t e s P e t r o l e u m was f o l l o w i n g t h e 

r u l e s , was f o l l o w i n g p r u d e n t o p e r a t o r s h i p 

g u i d e l i n e s . They were g o i n g o u t t h e r e and 

d e t e r m i n i n g w h a t ' s t h e r e b e f o r e t h e y p r o p o s e d a 

w e l l j u s t o u t o f c l e a r b l u e . I mean, anybody can 

do t h a t . But I d o n ' t t h i n k t h a t t h i s D i v i s i o n 

s h o u l d a l l o w someone g o i n g o f f h a l f - c o c k e d , j u s t 

f i l i n g a p p l i c a t i o n s and r e q u e s t s t o do t h e s e 

t h i n g s a n y t i m e t h e y want t o , t h a t t h a t s h o u l d be 

a l l o w e d t o b l o c k a p r u d e n t o p e r a t o r f r o m g o i n g 

o u t , d e t e r m i n i n g w h a t ' s o u t t h e r e , d e t e r m i n i n g 

what t h e r i s k s a r e , d e t e r m i n i n g how t h e y s h o u l d 

b e s t d r i l l a w e l l , making a p p l i c a t i o n a c c o r d i n g 

t o t h e r u l e s f o r t h a t w e l l , and p r o c e e d i n g 

a c c o r d i n g t o t h e r u l e s . 

N e a r b u r g has t r i e d t o jump i n more t h a n 
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once. They jumped i n on Mr. C r o m w e l l ' s 

p r o s p e c t . They've jumped i n on our w e l l s a f t e r 

we were s i t t i n g o u t t h e r e p r o v i n g i t up t h r o u g h 

t h e r e e n t r y on S e c t i o n 22. T h a t ' s what i t r e a l l y 

i s . T h a t ' s what i t b o i l s down t o . Yeah, and we 

ge t t h i s o l d argument a b o u t , "Hey, we're 

j u s t i f i e d because Y a t e s i s t h e b i g boy and we're 

t h e young guy. We're s m a l l e r . But we can do 

j u s t as good a j o b . " 

W e l l , t h e y can do j u s t as good a j o b a t 

t r y i n g t o h o r n i n t o somebody's p r o s p e c t as 

anybody. They've p r o v e n t h a t . But what t h e y 

h a v e n ' t p r o v e n i s t h a t t h e y do have t h e 

e x p e r t i s e . They have no w e l l s o u t t h e r e i n t h a t 

a r e a . They have d r i l l e d 8 o r 9 w e l l s o v e r i n t h e 

Dagger Draw; Y a t e s has g o t 100. They t e l l us a 

bunch o f t h i n g s t h a t t h e y can do. 

Mr. S h e l t o n , a landman, i s r e a l good a t 

t e l l i n g how good t h e y a r e e n g i n e e r i n g - w i s e and 

g e o l o g i c - w i s e and a l l o f t h e s e good t h i n g s . But 

t h e y ' r e n o t about t o r i s k p u t t i n g one o f t h o s e 

p e r s o n s on t o a l l o w us t o c r o s s - e x a m i n e him l i k e 

we p u t o u r w i t n e s s e s on. That i s j u s t a n o t h e r 

example o f t h e case N e a r b u r g p u t s on. They d o n ' t 

want t o be t e s t e d . 
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Mr. Examiner, I t h i n k t h a t t h e j o b o f 

t h e D i v i s i o n i s v e r y c l e a r . The u n o r t h o d o x 

l o c a t i o n s h o u l d be a p p r o v e d . Y a t e s P e t r o l e u m ' s 

r e q u e s t f o r f o r c e d p o o l i n g s h o u l d l i k e w i s e be 

a p p r o v e d ; t h a t t h e p r o v i s i o n f o r t h e $5,500 

o v e r h e a d c o s t s h o u l d a l s o be a p p r o v e d and a r i s k 

p e n a l t y o f 200 p e r c e n t , c o s t p l u s 200 p e r c e n t , 

s h o u l d a l s o be a p p r o v e d . 

And we w o u l d ask, t h e r e f o r e , t h e n t h a t 

be a p p r o v e d and t h a t t h e c o m p e t i n g a p p l i c a t i o n o f 

N e a r b u r g P r o d u c t i o n i n t h e o t h e r case t h a t was 

c o n s o l i d a t e d w i t h Y a t e s ' a p p l i c a t i o n be d e n i e d . 

EXAMINER CATANACH: Thank y o u , 

g e n t l e m e n . I s t h e r e a n y t h i n g e l s e i n t h e s e two 

cases? 

MR. TURNER: S h o r t r e b u t t a l . 

EXAMINER CATANACH: S h o r t . 

MR. TURNER: I t w i l l be v e r y s h o r t . 

Mr. C a r r o l l makes a l o t t o do ab o u t 

i n c o n s i s t e n c i e s i n our cases and us t r y i n g t o 

p l a y b o t h s i d e s o f t h e f e n c e . But Mr. C a r r o l l 

o n l y t h i s m o r n i n g came i n and d i s m i s s e d a 

c o m p e t i n g a p p l i c a t i o n t h a t he, h i m s e l f , f i l e d . 

So i t wasn't u n t i l he showed up a t h e a r i n g t h a t 

we were aware e x a c t l y what h i s i n t e n t i o n s were. 
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I t h i n k t h a t b o t h p a r t i e s have s t u d i e d 

t h i s p r o s p e c t i n d e t a i l and have had t o come up 

w i t h a l t e r a t i o n s t o t h e i r p r o p o s e d o p e r a t i o n s , I 

t h i n k , i n o r d e r t o come up w i t h t h e b e s t p r o p o s a l 

f o r n o t o n l y t h e m s e l v e s b u t t h e o t h e r w o r k i n g 

i n t e r e s t owners. 

S e c o n d l y , he m a i n t a i n s t h a t o u r case i s 

i n c o n s i s t e n t i n t h e p o s i t i o n t h a t we say t h a t t h e 

Commission has t o t a k e r e g a r d i n g t h i s o p e r a t i n g 

a g reement. I t t r o u b l e s me a g r e a t d e a l t h a t 

l e t ' s say t h e n e x t case t h a t comes up, i f someone 

shows up and says t h e r e ' s an e x i s t i n g o p e r a t i n g 

a g r e e m e n t , t h e y b r i n g i t i n and d e m o n s t r a t e , h e r e 

i t i s , t h e o t h e r s i d e shows no e v i d e n c e 

w h a t s o e v e r t h a t t h a t e v i d e n c e i s n o t a v a l i d 

a g r e e m e n t , t h a t t h e Commission d i s r e g a r d s t h a t 

and g r a n t s f o r c e d p o o l i n g . 

I t seems t o open t h e door f o r anyone t o 

come i n h e r e and say t h a t t h e y can f o r c e p o o l 

r e g a r d l e s s o f t h e e x i s t e n c e o f an ag r e e m e n t , even 

t h o u g h t h a t agreement i s p r e s e n t e d t o t h e 

Commission. I t h i n k t h a t ' s a bad p r e c e d e n t t o 

e s t a b l i s h . I t h i n k t h a t we have t o l o o k a t t h e 

i s s u e v e r y c l o s e l y as t o w h e t h e r o r n o t we have 

d e m o n s t r a t e d t h e r e i s an o p e r a t i n g a greement. I 
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t h i n k we've done t h a t . I t h i n k because o f t h a t 

t h e Commission has t o say an agreement i s i n 

p l a c e and t h e p a r t i e s have t o l i v e w i t h i t . 

EXAMINER CATANACH: I s t h e r e a n y t h i n g 

f u r t h e r ? 

MR. CARROLL: I d o n ' t t h i n k i t ' s 

n e c e s s a r y t o b e a t t h e dog anymore. 

EXAMINER CATANACH: L e t ' s c l o s e t h e s e 

cases o u t . Cases 10467 and 10473 w i l l be t a k e n 

under a d v i s e m e n t . 

[And t h e p r o c e e d i n g s were c o n c l u d e d . ] 

7^st..... -••'S—• 

RODRIGUEZ-VESTAL REPORTING 
(50 5) 988-1772 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

1 2 

1 3 

14 

1 5 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

168 

CERTIFICATE OF REPORTER 

STATE OF NEW MEXICO ) 
) s s . 

COUNTY OF SANTA FE ) 

I , Debbie V e s t a l , C e r t i f i e d S h o r t h a n d 

R e p o r t e r and N o t a r y P u b l i c , HEREBY CERTIFY t h a t 

t h e f o r e g o i n g t r a n s c r i p t o f p r o c e e d i n g s b e f o r e 

t h e O i l C o n s e r v a t i o n D i v i s i o n was r e p o r t e d by me; 

t h a t I caused my n o t e s t o be t r a n s c r i b e d u n d e r my 

p e r s o n a l s u p e r v i s i o n ; and t h a t t h e f o r e g o i n g i s a 

t r u e and a c c u r a t e r e c o r d o f t h e p r o c e e d i n g s . 

I FURTHER CERTIFY t h a t I am n o t a 

r e l a t i v e o r employee o f any o f t h e p a r t i e s o r 

a t t o r n e y s i n v o l v e d i n t h i s m a t t e r and t h a t I have 

no p e r s o n a l i n t e r e s t i n t h e f i n a l d i s p o s i t i o n o f 
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CHAIRMAN LEMAY: We s h a l l resume by t h e 

c a l l i n g o f Cases 10467 and 10473. 

MR. STOVALL: Case No. 10467 i s t h e 

a p p l i c a t i o n o f Y a t e s P e t r o l e u m C o r p o r a t i o n f o r 

c o m p u l s o r y p o o l i n g , Eddy County, New M e x i c o . 

10473 i s t h e a p p l i c a t i o n o f N e a r b u r g E x p l o r a t i o n 

Company f o r c o m p u l s o r y p o o l i n g and an u n o r t h o d o x 

gas w e l l l o c a t i o n , Eddy County, New Me x i c o . 

CHAIRMAN LEMAY: These cases w i l l be 

c o n s o l i d a t e d on t h e d o c k e t u n l e s s o b j e c t i o n s a r e 

r a i s e d . 

MR. TURNER: No o b j e c t i o n . 

CHAIRMAN LEMAY: They were a t t h e 

Examiner h e a r i n g . 

CHAIRMAN LEMAY: Appearances i n Cases 

10467 and 10473. 

MR. CARROLL: Mr. Chairman, I am E r n e s t 

C a r r o l l o f t h e A r t e s i a law f i r m o f Losee, Carson, 

Haas and C a r r o l l , and I am h e r e t o d a y 

r e p r e s e n t i n g Y a t e s P e t r o l e u m , t h e a p p l i c a n t i n 

Case 10467. 

MR. TURNER: My name i s Randy T u r n e r , 

Mr. Chairman. I am an a t t o r n e y w i t h t h e Kemp, 

S m i t h , Duncan & Hammond law f i r m o u t o f M i d l a n d , 

Texas. I am h e r e t o d a y r e p r e s e n t i n g N e a r b u r g 
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E x p l o r a t i o n Company i n Case 10473. 

CHAIRMAN LEMAY: A d d i t i o n a l a p p e a r a n c e s 

i n t h e case? Thank you. 

Those w i t n e s s e s who w i l l be g i v i n g 

t e s t i m o n y , p l e a s e s t a n d t o be sworn i n . 

[And t h e w i t n e s s e s were d u l y s w o r n . ] 

CHAIRMAN LEMAY: We s h a l l p r o c e e d . 

MR. TURNER: Mr. Chairman, I w o u l d 

f i r s t l i k e t o a d d r e s s t h e Commission a b o u t 

N e a r b u r g ' s p o s i t i o n i n t h i s c o n s o l i d a t e d case. I 

w o u l d f i r s t l i k e t o t e n d e r t o t h e Commission 

c e r t i f i e d c o p i e s o f p r o c e e d i n g s t h a t a r e p e n d i n g 

i n t h e D i s t r i c t C o u r t o f M i d l a n d County, Texas, 

r e g a r d i n g a d e c l a r a t o r y judgment a c t i o n t h a t has 

been f i l e d r e g a r d i n g t h e e x i s t e n c e o f an 

o p e r a t i n g agreement c o v e r i n g t h e l a n d s t h a t a r e 

so u g h t t o be p o o l e d i n t h i s m a t t e r . 

I t i s N e a r b u r g ' s p o s i t i o n i n t h i s case 

t h a t t h i s case i s n o t a case t h a t i s p r o p e r f o r 

c o m p u l s o r y p o o l i n g t o be c o n s i d e r e d by t h e 

Commission. I n t h e o r i g i n a l p r o c e e d i n g s , we 

i n t r o d u c e d t o t h e H e a r i n g Examiner an o p e r a t i n g 

agreement t h a t we d i s c o v e r e d t o e x i s t c o n c e r n i n g 

t h e s e l a n d s , t h a t c o n t i n u e s t o be i n f o r c e , and 

by v i r t u e o f t h a t o p e r a t i n g agreement i t ' s 
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N e a r b u r g ' s p o s i t i o n t h a t a p o o l i n g o f t h e l a n d s 

b e f o r e t h e Commission t o d a y has a l r e a d y t a k e n 

p l a c e and t h a t t h e r e f o r e c o m p u l s o r y p o o l i n g 

p r o c e e d i n g s b e f o r e t h e Commission i s n o t p r o p e r , 

and t h e Commission does n o t have j u r i s d i c t i o n t o 

e n t e r a c o m p u l s o r y p o o l i n g o r d e r . 

CHAIRMAN LEMAY: I s t h e r e a r e s p o n s e ? 

Are you a s k i n g f o r a d e c l a r a t o r y j udgment — 

MR. TURNER: No, we're a s k i n g t h a t t h e 

p r o c e e d i n g s be d i s m i s s e d a t t h i s t i m e f o r l a c k o f 

j u r i s d i c t i o n . 

CHAIRMAN LEMAY: Mr. C a r r o l l , do you 

have any r e s p o n s e t o t h a t ? 

MR. CARROLL: Yes, Mr. Chairman. I 

have w i t h me c o p i e s , I do n o t have c o p i e s enough 

t o f u r n i s h , b u t I can, t h o u g h , t h e r e s p o n s e s t h a t 

have been made on b e h a l f o f t h e d e f e n d a n t s i n t h e 

M i d l a n d County l a w s u i t . 

I w i l l a d v i s e t h i s Commission t h a t t h a t 

l a w s u i t , i n our o p i n i o n , has been n o t h i n g more 

t h a n a f r o n t , an e f f o r t t o d e l a y t h e 

p r o c e e d i n g s . N e a r b u r g has n o t even o b t a i n e d 

s e r v i c e on Y a t e s P e t r o l e u m , Y a t e s D r i l l i n g , t h e 

T r i g g F a m i l y and a l s o , I b e l i e v e i t i s , Abo, f o u r 

o f t h e d e f e n d a n t s w h i c h t h e y have a l l e g e d i n 
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t h i s . 

Our answer i n t h e M i d l a n d County C o u r t 

a l l e g e s t h a t t h e r e i s no j u r i s d i c t i o n i n Texas 

because t h e l a n d does n o t l i e i n Texas and no 

p a r t o f t h e agreement was made t h e r e . 

F u r t h e r m o r e , w i t h o u t t h e s e p a r t i e s , and Y a t e s 

P e t r o l e u m b e i n g t h e m a j o r — t h e o p e r a t o r i n t h i s 

p r o p o s e d a c t i o n , t h e r e ' s no s e r v i c e n or can t h e r e 

be under t h e i r l o n g - a r m s t a t u t e , because Y a t e s i s 

n o t l i c e n s e d t o do b u s i n e s s , nor any o f t h e o t h e r 

companies, t h a t t h i s i s m e r e l y j u s t a s u b t e r f u g e 

and s o m e t h i n g t h a t N e a r b u r g f i l e d m e r e l y t o d e l a y 

mat t e r s . 

B u t , i n a more s u b s t a n t i v e r e s p o n s e , I 

w o u l d s t a t e t h i s : I t h i n k t h a t , and I w o u l d 

r e f e r t h e Commission t o t h e o r i g i n a l o r d e r i s s u e d 

by t h e D i v i s i o n , t h e o p e r a t i n g agreement t h a t Mr. 

T u r n e r made r e f e r e n c e t o , we do n o t a g r e e t h a t i t 

i s a v a l i d o p e r a t i n g a g r e e m e n t , nor does i t b i n d 

any o f t h e i n t e r e s t o f t h e p a r t i e s t h e r e t o . 

I t i s Y a t e s ' p o s i t i o n and t h e p o s i t i o n 

o f t h e 5 0 - p e r c e n t o w n e r s h i p under t h i s l e a s e , 

t h a t i t i s n o t v a l i d and i t does n o t c o n t r o l . 

And i n t h e o r d e r t h a t t h e D i v i s i o n made, t h e y 

went back t o what i s b a s i c a l l y t h e c h a r g e o f t h i s 
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Commission or t h a t t h e D i v i s i o n has, and t h a t i s 

t h a t t h e Commission can o n l y a c t when t h e r e i s a 

need and t h e y do n o t have a l l t h e p a r t i e s 

a v a i l a b l e t o c o n s e n t o r a g r e e t o a w e l l . 

What t h i s Commission i s f a c e d w i t h , 

u n t i l t h e r e i s some v a l i d c o u r t d e c i s i o n , and I 

w o u l d s t a t e t o t h i s Commission t h a t any d e c i s i o n 

by t h e Texas c o u r t w i l l n e v e r be v a l i d because i t 

d o e s n ' t have s u b j e c t m a t t e r j u r i s d i c t i o n nor 

p e r s o n a l j u r i s d i c t i o n , t h a t t h e r e i s no 

d e c l a r a t i o n t h a t t h e y c o u l d e v e r make. So, as i t 

s t a n d s t o d a y , b e f o r e t h i s Commission, and as i t 

was b e f o r e t h e D i v i s i o n H e a r i n g O f f i c e r , t h e r e i s 

no r e c o g n i z e d , b i n d i n g o r d e r , b i n d i n g t h e s e 

p e o p l e t o g e t h e r , p o o l i n g them o r a n y t h i n g e l s e . 

T h e r e f o r e , t h e Commission must a c t and must r u l e 

and c a r r y o u t i t s mandate under t h e s t a t u t e s and 

under t h e p o o l i n g s t a t u t e t h a t we have, and u n t i l 

t h i s Commission has j u r i s d i c t i o n , u n t i l a c o u r t 

of c ompetent j u r i s d i c t i o n makes some answer and, 

q u i t e f r a n k l y , I d o n ' t know i f t h a t w i l l e v e r 

happen. N e a r b u r g c e r t a i n l y h a s n ' t gone t o a 

c o u r t w h i c h c o u l d even be a l l e g e d has compe t e n t 

j u r i s d i c t i o n f o r t h e i s s u e . 

So, as t h e m a t t e r s t a n d s , t h i s 
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Commission has o n l y one d e c i s i o n t h a t i t can make 

and t h a t i s t h a t i t has j u r i s d i c t i o n and s h o u l d 

p r o c e e d w i t h t h e a p p l i c a t i o n . 

CHAIRMAN LEMAY: Would you l i k e t o 

respond? 

MR. TURNER: I w o u l d l i k e t o r e s p o n d . 

I n t h e p a c k e t o f e x h i b i t s t h a t I ' v e f u r n i s h e d t h e 

Commission, i n c l u d e d a r e c o p i e s o f t h e r e s p o n s e s 

i n t h e M i d l a n d p r o c e e d i n g s t h a t were f i l e d by a l l 

o f t h e d e f e n d a n t s named i n t h a t s u i t , and 

i n c l u d e d i n t h e d e f e n d a n t s who f i l e d answers i n 

t h a t s u i t a r e Ya t e s P e t r o l e u m , Y a t e s D r i l l i n g and 

t h e o t h e r companies t h a t Mr. C a r r o l l says were 

n o t even s e r v e d w i t h p r o c e s s . Not o n l y were 

t h e s e d e f e n d a n t s s e r v e d w i t h p r o c e s s , t h e y d i d 

f i l e answers i n t h o s e c a s e s . 

And I w o u l d r e f e r t h e Commission t o 

t h o s e answers f o r an acknowledgment by t h o s e 

d e f e n d a n t s o f t h e e x i s t e n c e o f t h e v e r y o p e r a t i n g 

agreement t h a t t h e y now c o n t e n d does n o t e x i s t . 

MR. STOVALL: Mr. T u r n e r , w i t h r e s p e c t 

t o t h a t i s s u e , i t d o e s n ' t r e a l l y m a t t e r because 

t h e Texas c o u r t has a b s o l u t e l y no j u r i s d i c t i o n 

o v e r t h i s Commission and i t has a b s o l u t e l y no 

j u r i s d i c t i o n o v e r i n t e r e s t i n r e a l p r o p e r t y i n 
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t h e S t a t e o f New Me x i c o . And t h e r e ' s no q u e s t i o n 

t h i s i s r e a l p r o p e r t y i n t h e s t a t e o f New 

Mexic o . So t h i s Texas c o u r t d e c i s i o n i s a 

p e r s o n a l c o n t r a c t u a l l i t i g a t i o n between Y a t e s 

P e t r o l e u m and N e a r b u r g and i t has a b s o l u t e l y no 

b e a r i n g on what t h i s Commission does t o d a y . 

MR. TURNER: Mr. S t o v a l l , I t e n d t o 

d i s a g r e e w i t h t h a t c o n c l u s i o n s i m p l y because t h e 

a c t i o n t h a t we f i l e d i n t h e Texas c o u r t does n o t 

seek t o , i n any way, e n j o i n t h e Commission or 

have j u r i s d i c t i o n o v e r t h e Commission. I t a l s o 

does n o t seek t o d e t e r m i n e any q u e s t i o n o f t i t l e 

t o l a n d s i n t h e s t a t e o f Texas. 

What we seek f r o m t h e Texas c o u r t i s 

m e r e l y a d e c l a r a t i o n o f t h e i n t e r p r e t a t i o n o f 

t h i s o p e r a t i n g a greement. I t i s a c o n t r a c t t h a t 

was e n t e r e d i n t o between p a r t i e s , one o f w h i c h 

was a c o r p o r a t i o n who had a l a r g e o f f i c e 

m a i n t a i n e d i n M i d l a n d , Texas. I t i s our p o s i t i o n 

t h a t t h a t c o u r t does have j u r i s d i c t i o n and t h a t a 

d e c l a r a t i o n o f t h a t c o u r t w o u l d be e n t i t l e d t o 

f u l l f a i t h and c r e d i t . 

I f t h a t c o u r t d e t e r m i n e s t h a t t h i s 

o p e r a t i n g agreement i s a v a l i d o p e r a t i n g 

a g r eement, we t h i n k t h a t t h e Commission must g i v e 
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t h a t c o u r t d e c r e e f u l l f a i t h and c r e d i t u nder t h e 

U n i t e d S t a t e s C o n s t i t u t i o n . 

I f you l o o k c l o s e l y a t t h e 

j u r i s d i c t i o n a l l i m i t s o f t h e v a r i o u s c o u r t s , 

y o u ' r e r i g h t a b o u t y o u r a s s e r t i o n t h a t t o t h e 

e x t e n t t h a t i t i n v o l v e d a q u e s t i o n o f t i t l e t o 

l a n d , a Texas c o u r t w o u l d n o t have j u r i s d i c t i o n . 

I f y o u ' l l r e a d our p l e a d i n g s , y o u ' l l see t h a t 

t h a t ' s n o t what we're a t t e m p t i n g t o do i n t h a t 

case. What we a r e d o i n g i s s i m p l y f o l l o w i n g 

t h r o u g h w i t h what we r e p r e s e n t e d t o t h e H e a r i n g 

Examiner we w o u l d do a t t h e i n i t i a l h e a r i n g . 

At t h a t h e a r i n g , when we i n t r o d u c e d t h e 

o p e r a t i n g agreement, i t was our p o s i t i o n t h a t t h e 

f i g h t between N e a r b u r g and Y a t e s r e a l l y b e l o n g e d 

i n t h e c o u r t s . I t ' s a c o n t r a c t u a l m a t t e r . The 

q u e s t i o n o f w h e t h e r t h a t o p e r a t i n g agreement 

e x i s t s o r n o t r e a l l y i s a q u e s t i o n o f f a c t and i s 

one t h a t u n t i l t h a t i s s u e i s r e s o l v e d , t h e 

Commission does n o t have j u r i s d i c t i o n t o a c t . 

MR. STOVALL: Why d i d n ' t you t a k e t h i s 

t o a New Mexico c o u r t ? 

MR. TURNER: A c o u p l e o f r e a s o n s , and 

l e t me c i t e you t o t h e t r a n s c r i p t o f t h e i n i t i a l 

p r o c e e d i n g s . We g o t i n t o some d i s c u s s i o n a b o u t 
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t h e d i f f e r e n c e o f o p i n i o n o f t h e l e n g t h o f t i m e 

t h a t i t w o u l d t a k e t o p r o c e s s t h e s e p r o c e e d i n g s 

i n t h e New Mexico c o u r t s . Mr. C a r r o l l was 

adamant t h a t t h e p r o c e e d i n g w o u l d have t o be 

m a i n t a i n e d i n Eddy County. He r e p r e s e n t e d t o t h e 

H e a r i n g Examiner t h a t one o f t h e j u d g e s i n Eddy 

County had r e c u s e d h i m s e l f f r o m h e a r i n g any case 

t h a t w o u l d e v e r be b r o u g h t a g a i n s t Y a t e s , l e a v i n g 

o n l y one j u d g e l e f t t o hear t h e case, and h i s 

r e p r e s e n t a t i o n was t h a t i t m i g h t t a k e two y e a r s 

t o g e t t h a t m a t t e r r e s o l v e d . 

We r e s e a r c h e d t h e m a t t e r t h o r o u g h l y and 

c o n c l u d e d t h a t j u r i s d i c t i o n was p r o p e r i n Texas. 

We f i l e d i n Texas because we knew t h a t we c o u l d 

g e t a speedy r e s o l u t i o n o f t h e i s s u e w h i c h we 

c o u l d t h e n b r i n g t o t h e Commission, w i t h a 

d e c l a r a t i o n o f t h e r i g h t s o f t h e p a r t i e s 

r e g a r d i n g t h i s l a n d , and we t h o u g h t t h a t i t was 

i n t h e b e s t i n t e r e s t o f a l l p a r t i e s c o n c e r n e d t o 

have a speedy r e s o l u t i o n t h a t we c o u l d t h e n b r i n g 

t o t h e Commission. 

I f t h a t c o u r t r u l e s t h a t t h e o p e r a t i n g 

agreement i s i n e x i s t e n c e , t h e n t h e Commission 

c a n n o t i s s u e c o m p u l s o r y p o o l i n g . The s t a t u t e — 

MR. STOVALL: I'm g o i n g t o s t o p you 
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r i g h t now and d i s a g r e e w i t h you on t h a t , and I'm 

g o i n g t o t e l l you why. Number one, you r e c o g n i z e 

t h a t c o u r t has no j u r i s d i c t i o n o v e r t h i s 

Commission. Number two, t h i s Commission i s b e i n g 

asked t o p o o l m i n e r a l i n t e r e s t s . I t i s n o t b e i n g 

asked t o i n t e r p r e t or e n f o r c e a' c o n t r a c t . Those 

m i n e r a l i n t e r e s t s a r e i n t e r e s t s i n r e a l 

p r o p e r t y . 

I f , i n f a c t , t h e Texas c o u r t d e t e r m i n e s 

t h a t t h i s c o n t r a c t i s v a l i d , t h e n N e a r b u r g ' s 

a c t i o n i s g o i n g t o be an a c t i o n i n c o n t r a c t 

a g a i n s t Y a t e s P e t r o l e u m f o r a b r e a c h o f t h a t 

c o n t r a c t . I t does n o t t a k e away f r o m t h e 

j u r i s d i c t i o n o f t h i s Commission t o p o o l m i n e r a l 

i n t e r e s t s i n t h e S t a t e o f New Mexico p u r s u a n t t o 

t h e O i l and Gas A c t . We're n o t p o o l i n g 

N e a r b u r g . We're p o o l i n g m i n e r a l i n t e r e s t s w h i c h 

happen t o be owned by N e a r b u r g . 

MR. TURNER: My r e a d i n g o f t h e 

p e r t i n e n t s t a t u t e r e g a r d i n g t h e a u t h o r i t y o f t h e 

Commission t o g r a n t f o r c e p o o l i n g , i t says t h a t 

" I n t h e absence o f an agreement, t h e Commission 

s h a l l p o o l . " I f t h e p a r t i e s have an agre e m e n t , I 

d o n ' t t h i n k t h e Commission has any a u t h o r i t y t o 

p o o l . I t h i n k t h e s t a t u t e i s v e r y c l e a r on t h a t . 
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I t h i n k u n t i l you r e s o l v e t h e i s s u e o f w h e t h e r or 

no t t h e r e i s an agreement, you c a n ' t p o o l . 

CHAIRMAN LEMAY: L e t me b r e a k t h i s up 

h e r e . We're n o t a l e g a l c o u r t h e r e . You have a 

m o t i o n b e f o r e us t o d i s m i s s t h i s case based on 

t h e a c t i o n y o u ' r e t a k i n g i n Texas. What I want 

t o do i s h u d d l e f o r a m i n u t e w i t h my f e l l o w 

c o m m i s s i o n e r s and r u l e on t h a t , w h e t h e r t o 

p r o c e e d o r n o t . 

Mr. C a r r o l l ? 

MR. CARROLL: Mr. LeMay, I w o u l d want 

t o make one s t a t e m e n t t o c o r r e c t a s t a t e m e n t made 

by Mr. T u r n e r . Mr. T u r n e r has m i s l e d t h i s 

Commission by h i s s t a t e m e n t s a b o u t t h e answers 

t h a t were f i l e d i n t h e Texas c o u r t , and I t h i n k 

Mr. S t o v a l l can agr e e w i t h me. 

When you l o o k a t t h e answers t h a t were 

f i l e d by Ya t e s P e t r o l e u m , Y a t e s D r i l l i n g Company, 

Abo and T r i g g , t h o s e were n o t answers t h a t 

a c knowledge j u r i s d i c t i o n , t h e y a r e s p e c i a l 

a p p e a r a n c e s c o n t e s t i n g — a n d p l e a s e do n o t be 

m i s l e d by Mr. T u r n e r ' s s t a t e m e n t s t h a t we have 

a g r e e d t h e r e ' s j u r i s d i c t i o n i n Texas. We h o t l y 

c o n t e s t e d , and t h a t ' s a l l t h a t ' s been f i l e d . 

CHAIRMAN LEMAY: That c e r t a i n l y sounds 
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l i k e a l e g a l b a t t l e t h a t I'm n o t s u r e e n g i n e e r s 

and g e o l o g i s t s a r e g o i n g t o g e t i n v o l v e d i n . But 

you have a m o t i o n b e f o r e us on d i s m i s s a l , and we 

s h a l l — 

MR. TURNER: May I add j u s t one t h i n g ? 

CHAIRMAN LEMAY: Yes. 

MR. TURNER: I d i d n ' t g e t t o f i n i s h 

when Mr. S t o v a l l i n t e r r u p t e d , what I was g o i n g t o 

p o i n t o u t t o you r e g a r d i n g t h o s e answers. The 

answers t h e m s e l v e s c l e a r l y a c k n o w l e d g e , on b e h a l f 

o f Y a t e s P e t r o l e u m , Y a t e s D r i l l i n g and t h e o t h e r 

d e f e n d a n t s i n t h a t c ase, t h e y a c k n o w l e d g e t h e 

e x i s t e n c e o f t h e o p e r a t i n g agreement and even 

a s s e r t t h a t t h e y have been d u l y e l e c t e d as a 

s u c c e s s o r o p e r a t o r under t h a t o p e r a t i n g 

a greement. 

So, i n t h o s e p r o c e e d i n g s t h e y ' r e 

a c k n o w l e d g i n g t h e e x i s t e n c e o f t h e o p e r a t i n g 

agreement and coming b e f o r e t h e Commission t o d a y 

and t e l l i n g you t h a t i t does n o t e x i s t . 

CHAIRMAN LEMAY: W e l l , I u n d e r s t a n d Mr. 

C a r r o l l i s s h a k i n g h i s head so o b v i o u s l y we have 

d i s a g r e e m e n t s a l l t h e way a l o n g . I f we're g o i n g 

t o a r g u e , l e g a l l y , d i s a g r e e m e n t s , what i s a g r e e d 

t o and what i s n o t , we're n o t g o i n g t o g e t v e r y 
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f a r i n t h i s case. So i f y o u ' l l excuse us j u s t 

f o r a m i n u t e i n h u d d l i n g , w e ' l l come up w i t h an 

answer t o y o u r m o t i o n . 

I'm s o r r y . Go ahead. 

COMMISSIONER CARLSON: Mr. C a r r o l l , you 

shook y o u r head. Are you c o n t e n d i n g t h a t an 

o p e r a t i n g agreement does n o t e x i s t ? I s t h e r e an 

agreement between t h e p a r t i e s ? 

MR. CARROLL: No. What I'm s a y i n g , 

t h e r e i s no v a l i d o p e r a t i n g agreement t h a t b i n d s 

t h i s g r o u p , t h e p e o p l e t h a t a r e t h e a p p l i c a n t s , 

and N e a r b u r g . There i s a p i e c e o f paper t h a t was 

s i g n e d i n 1967, b u t we do n o t t h i n k and c o n t e n d 

t h a t i t i s n o t a v a l i d o p e r a t i n g agreement t h a t 

i s b i n d i n g upon t h e p a r t i e s t o d a y . 

COMMISSIONER CARLSON: And, Mr. T u r n e r , 

a r e you moving t o d i s m i s s y o u r own a p p l i c a t i o n 

f o r c o m p u l s o r y p o o l i n g , t o o ? 

MR. TURNER: Yes. 

MR. STOVALL: I f i t w o u l d h e l p , and 

I ' l l do t h i s on t h e r e c o r d d i r e c t e d a t t h e 

Commission, h a v i n g r e v i e w e d t h i s i n t h e c o n t e x t 

of t h e Examiner h e a r i n g , I t h i n k i t ' s c l e a r on 

t h e f a c e o f t h e documents t h a t t h e o p e r a t i n g 

agreement i s n o t an agreement w h i c h was 
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o r i g i n a l l y e n t e r e d i n t o by e i t h e r N e a r b u r g o r 

Y a t e s . I t was e n t e r e d i n t o by p r e d e c e s s o r s i n 

i n t e r e s t . Any c l a i m , I b e l i e v e , t h a t i t w o u l d be 

a p p l i c a b l e i n t h i s case, w o u l d have t o be based 

upon i t b e i n g an encumbrance or c o v e n a n t 

a f f e c t i n g r e a l t i t l e . 

And, t h e r e f o r e , I w i l l s t a n d and a d v i s e 

t h e Commission t h a t I do n o t b e l i e v e t h a t t h a t 

Texas c o u r t d e c i s i o n , even i f t h e y d e t e r m i n e t h a t 

t h i s o p e r a t i n g agreement b i n d s t h e p a r t i e s 

t h r o u g h some s o r t o f a s s i g n m e n t p r o c e s s , b i n d s 

t h e p a r t i e s w i t h r e s p e c t t o r e a l p r o p e r t y 

i n t e r e s t s i n t h e S t a t e o f New Me x i c o . 

My a d v i c e t o t h e Commission, and I w i l l 

say so on t h e r e c o r d b e f o r e you go t o t h e h u d d l e , 

i s t h a t i t i s a p p r o p r i a t e t o deny t h e m o t i o n t o 

d i s m i s s t h i s a p p l i c a t i o n and p r o c e e d t o hear t h e 

case. I t h i n k you have c l e a r j u r i s d i c t i o n . 

CHAIRMAN LEMAY: I have no p r o b l e m w i t h 

c l a i m i n g p u r e j u r i s d i c t i o n i n t h e case. I t h i n k 

we do, t o o . My p r o b l e m i s t h e e x i s t e n c e o f an 

o p e r a t i n g agreement, how i t a f f e c t s t h e case, and 

w h e t h e r i t does a f f e c t t h e case and w h e t h e r i t 

w o u l d a f f e c t a r u l i n g by t h i s Commission i n t h e 

case . 
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The v a l i d i t y o f t h e o p e r a t i n g agreement 

i s s o m e t h i n g t h a t we, o f c o u r s e , c a n n o t pass on, 

and I guess my q u e s t i o n i s , how w o u l d i t a f f e c t 

t h e case? Mr. C a r r o l l , I want t o a d d r e s s t h a t t o 

you. Make some a s s u m p t i o n s on t h e v a l i d i t y o f 

t h e o p e r a t i n g agreement. 

MR. CARROLL: I w i l l . L e t us assume 

t h a t t h e w o r s t case s c e n a r i o , f r o m my s t a n d p o i n t , 

i s t h a t we go ahead and d r i l l t h e w e l l under an 

o r d e r and a t some p o i n t i n t i m e , two or t h r e e 

y e a r s down t h e r o a d , we g e t a c o u r t d e c i s i o n t h a t 

says Y a t e s P e t r o l e u m was bound under t h e 

o p e r a t i n g agreement, t h a t i s a c o n t r a c t u a l 

o b l i g a t i o n . And i f t h e r e s h o u l d be any r e d r e s s , 

i t w o u l d be i n t h e f o r m o f m o n e t a r y damages w h i c h 

can be a s s e s s e d by any c o u r t , o r change i n 

o p e r a t o r p o s i t i o n . 

B a s i c a l l y , what t h a t t e l l s us i s t h a t 

t h e r e i s c e r t a i n l y a d e q u a t e avenue f o r r e d r e s s i f 

t h e r e i s , i n f a c t , s o m e t h i n g wrong. 

The o p p o s i t e s i d e o f t h e c o i n i s t h a t 

we c o n t e n d t h e r e i s no o p e r a t i n g agreement and 

t h e o n l y r e a l i n t e r e s t t o t h i s Commission i s t o 

see t h e p r e v e n t i o n o f waste and p r o t e c t i o n o f 

c o r r e l a t i v e r i g h t s and t o be s u r e t h a t a w e l l i s 
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d r i l l e d o u t h e r e and a l l p a r t i e s a r e p r o p e r l y 

c h a r g e d w i t h t h e c o s t o f t h e r i s k and what have 

you. And t h a t ' s what t h e Commission s h o u l d be 

c o n c e r n e d w i t h , and t h e y can a d e q u a t e l y t a k e c a r e 

o f t h a t mandate by g o i n g ahead and h e a r i n g t h e 

case and i s s u i n g t h e o r d e r , j u s t l i k e t h e 

D i v i s i o n d i d . 

MR. TURNER: I w o u l d l i k e t o answer 

t h a t , a l s o . Our r e s p o n s e i s v e r y s i m p l e . As a 

m a t t e r o f f a c t , we have made a t t e m p t s t o s e t t l e 

t h i s d i s p u t e by j u s t h a v i n g b o t h p a r t i e s a g r e e 

t h a t t h e o p e r a t i n g agreement t h a t we c o n t e n d 

e x i s t s does, i n f a c t e x i s t . That way b o t h 

p a r t i e s do have an agreement t h a t a l l t h e 

i n t e r e s t i s p o o l e d , and a l l we ask i s t h a t we 

honor t h e e x i s t i n g a g reement. 

The o n l y e f f e c t i t w o u l d have on t h e 

p a r t i e s , i f t h e Commission so f o u n d t h a t t h e 

o p e r a t i n g agreement e x i s t s , i s t h a t r a t h e r t h a n 

e n t e r a c o m p u l s o r y p o o l i n g o r d e r , t h e p a r t i e s 

o p e r a t e under t h e e x i s t i n g o p e r a t i n g agreement. 

CHAIRMAN LEMAY: I t h i n k t h e q u e s t i o n , 

as I hear i t , i s n o t w h e t h e r one e x i s t s , I see 

t h a t h e r e , b u t w h e t h e r t h a t agreement i s 

b i n d i n g . Whether i t e x i s t s as t o t h e c u r r e n t 
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p a r t i e s i n d i s p u t e , n o t t h a t i t was somehow 

g e n e r a t e d i n 1967 by S i n c l a i r . T h a t ' s o b v i o u s . 

So I d o n ' t f o l l o w y o u r r e a s o n i n g t h e r e . 

O b v i o u s l y t h e r e ' s an o p e r a t i n g agreement. 

O b v i o u s l y t h e r e ' s d i s p u t e as t o w h e t h e r i t 

a p p l i e s t o t h e p a r t i e s i n t h i s case. 

MR. STOVALL: Mr. Chairman, i f I m i g h t 

h e l p , j u s t f r o m a p r o c e d u r a l s t a n d p o i n t , b e f o r e 

you and I t h i n k what you wanted t o b r e a k t o 

d i s c u s s was t h e m o t i o n t o d i s m i s s — 

CHAIRMAN LEMAY: Yes. 

MR. STOVALL: And t h e n you've r a i s e d 

t h e a d d i t i o n a l c o n c e r n , does t h e o p e r a t i n g 

agreement have any i m p a c t upon t h e d e c i s i o n on 

t h e m e r i t s i n t h e f o r c e p o o l i n g a p p l i c a t i o n . 

CHAIRMAN LEMAY: Yes. 

MR. STOVALL: I t h i n k a l o t o f t h e 

q u e s t i o n s y o u ' r e t a l k i n g a b o u t now go t o t h a t 

second q u e s t i o n , w h i c h w o u l d o n l y be a c t e d upon 

a f t e r you've made t h e d e c i s i o n on t h e m o t i o n t o 

d i s m i s s and can be b r o u g h t f o r w a r d i n t h e 

p r e s e n t a t i o n o f t h e case on t h e m e r i t s i f you 

e l e c t t o deny t h e m o t i o n t o d i s m i s s . I t h i n k 

t h a t can come f o r w a r d and t h e n be a d d r e s s e d i n 

t h a t c o n t e x t , i f you e l e c t t o p r o c e e d w i t h t h e 

RODRIGUEZ-VESTAL REPORTING 
(505) 988-1772 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

1 2 

1 3 

14 

1 5 

1 6 

1 7 

1 8 

19 

20 

2 1 

2 2 

23 

24 

25 

2 1 

case a t t h i s t i m e . 

CHAIRMAN LEMAY: W e ' l l d e c i d e w h e t h e r 

t o a c t on y o u r m o t i o n . 

[A r e c e s s was t a k e n . ] 

CHAIRMAN LEMAY: Mr. T u r n e r , i n r e g a r d 

t o y o u r m o t i o n t o d i s m i s s , t h e p o s i t i o n o f t h i s 

Commission i s t h a t t h e r e i s no agreement because 

i t ' s a l l e g e d by one o f t h e p a r t i e s t h a t t h e r e i s 

no agreement. We s h a l l c o n d u c t t h i s h e a r i n g w i t h 

t h a t a s s u m p t i o n . 

Now i f , i n f a c t , i n t h e f u t u r e you 

p r o v e t h a t t h e r e i s one and you have r e c o u r s e i n 

t h e c o u r t s , t h a t a l l t a k e s i t s p r o g r e s s i o n 

t h r o u g h t h e c o u r t s . But we have j u r i s d i c t i o n i n 

t h e case and t h e r e f o r e we have t o presume t h a t 

t h e r e i s no v a l i d agreement i n p l a c e , and t h a t ' s 

where w e ' l l c o n t i n u e on i t . 

MR. TURNER: Can I ask t h e Commission, 

t h e n , i s i t t h e Commission's p o l i c y , n o t o n l y i n 

t h i s case b u t cases i n t h e f u t u r e , t h a t any t i m e 

t h e r e ' s a d i s a g r e e m e n t as t o w h e t h e r o r n o t t h e r e 

i s an agreement r e g a r d i n g p o o l i n g , t h a t t h e 

p a r t i e s ' r e d r e s s w i l l be t o t h e c o u r t s ? They 

w i l l n o t be a b l e t o come b e f o r e t h e Commission 

and have t h a t i s s u e r e s o l v e d , b u t i n s t e a d w i l l 
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have t o n o t o n l y f i g h t t h e b a t t l e o f c o m p u l s o r y 

p o o l i n g b e f o r e t h e Commission and t h e n go o f f t o 

d i s t r i c t c o u r t and f i g h t i t t h e r e ? I n t h e 

meantime, i f t h e y ' r e u l t i m a t e l y p r o v e n t o be 

r i g h t i n d i s t r i c t c o u r t , t h e i r i n t e r e s t s h o u l d 

have been f o r c e p o o l e d — a n d i t may be two y e a r s 

l a t e r o r so--

CHAIRMAN LEMAY: I t c o u l d be, b u t you 

c e r t a i n l y have r e c o u r s e i n many ways t h e r e . You 

have r e c o u r s e b o t h f o r damages, you have 

r e c o u r s e , i f t h i s i s a v a l i d o p e r a t i n g a greement, 

under what i s n o r m a l l y c a l l e d "change o f 

o p e r a t o r " p r o v i s i o n s i n y o u r a g r e e m e n t , 

p r o v i s i o n s under " l e s s e n a l l p a r t i e s , " n o r m a l 

o p e r a t i n g a greements have t h a t and a c c o u n t i n g 

p r o c e d u r e s , and you can a l s o r e o p e n t h i s case. 

We a l w a y s , i n our o r d e r s , we a l w a y s say 

t h a t t h e s e cases a r e s u b j e c t — w e have 

j u r i s d i c t i o n . We c l a i m t h a t , so t h e r e ' s no 

r e a s o n why we c a n ' t r e o p e n t h e case. Our 

p r o b l e m , as you can see, we c o u l d w a i t on l o t s o f 

c o u r t s t o a c t ov e r l o t s o f i s s u e s , e s p e c i a l l y 

when t h e y ' r e r a i s e d , w h e t h e r t h e y have m e r i t o r 

n o t , we a r e n o t e q u i p p e d n o r w i l l we c o n s i d e r 

p i e c e s o f paper t h a t a r e c l a i m e d t o have v a l i d i t y 
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and t h a t v a l i d i t y i s q u e s t i o n e d . 

We c a n n o t o p e r a t e under t h o s e 

c i r c u m s t a n c e s , nor can our e x p e r t i s e e x t e n d t o 

t h e v a l i d i t y o f t h a t p a p e r . So when t h e r e ' s 

d i s a g r e e m e n t s , you can assume we have t o make 

c e r t a i n a s s u m p t i o n s o v e r t h o s e d i s a g r e e m e n t s . 

MR. STOVALL: Mr. Chairman, i f I m i g h t 

add and p u t i t i n y o u r f a v o r i t e l e g a l i s t i c 

t e r m i n o l o g y , and I say t h i s t o s u p p o r t what 

y o u ' r e s a y i n g and be a b l e t o d e f e n d i t , i s t h a t 

t h i s Commission i s c h a r g e d w i t h t h e p r e v e n t i o n o f 

waste and p r o t e c t i o n o f c o r r e l a t i v e r i g h t s . 

I n t h i s c ase, t h a t means t h a t p o o l i n g 

o f m i n e r a l i n t e r e s t s t o a l l o w t h e n o n w a s t e f u l 

r e c o v e r y o f t h a t , t h a t i s , i n a sense, an 

e q u i t a b l e remedy as l a w y e r s u n d e r s t a n d t h a t 

t e r m . I f t h i s Commission a c t s , and i t i s 

d e t e r m i n e d t h a t t h e l e g a l , c o n t r a c t u a l i n t e r e s t s 

a r e o t h e r w i s e t h a n t h e Commission assumed when i t 

a c t e d , t h e r e i s a v a i l a b l e t o t h e p a r t i e s a l e g a l , 

t h a t i s m o n e t a r y remedy, w h i c h t h e y can p u r s u e i n 

t h e c o u r t s . 

The s h o r t answer t o y o u r q u e s t i o n , Mr. 

T u r n e r , i s t h a t i n t h i s case I b e l i e v e t h e 

Commission can go f o r w a r d on a d i f f e r e n t s e t o f 
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f a c t s . They m i g h t choose t o do so d i f f e r e n t l y , 

b u t t h e r e i s no p r i m a f a c i e c l e a r agreement w h i c h 

b i n d s t h e m i n e r a l i n t e r e s t s i n t h i s case under an 

o p e r a t i n g agreement. That i s a d i s p u t e d m a t t e r . 

And t h e r e f o r e t h i s Commission can p r o c e e d under 

t h e O i l and Gas A c t t o d e a l w i t h t h e m i n e r a l 

i n t e r e s t s and a l l o w t h e p a r t i e s t o p r o c e e d i n 

c o u r t t o d e a l w i t h t h e l e g a l i n t e r e s t s . 

MR. TURNER: May I r e s p o n d by s a y i n g I 

h a v e n ' t even had an o p p o r t u n i t y t o p r e s e n t a 

p r i m a f a c i e case as t o t h e e x i s t e n c e o f t h e 

o p e r a t i n g agreement? 

CHAIRMAN LEMAY: D i d you want t h i s 

Commission t o c o n s i d e r t h e v a l i d i t y o f t h e 

o p e r a t i n g a g reement, c o n s i d e r i n g we have two 

e n g i n e e r s and a g e o l o g i s t ? 

L e t ' s g e t down t o some v e r y p r a c t i c a l 

m a t t e r s , n o t l e g a l i s t i c . You w o u l d l i k e us t o 

hear l e g a l a r g u m e n t s c o n c e r n i n g w h e t h e r t h i s 

o p e r a t i n g agreement i s v a l i d o r n o t ? 

MR. TURNER: I n t h i s p a r t i c u l a r c ase, 

t h e q u e s t i o n o f w h e t h e r o r n o t t h e o p e r a t i n g 

agreement e x i s t s and i s v a l i d i s r e a l l y a v e r y 

s i m p l e m a t t e r . There a r e two p r o v i s i o n s i n t h e 

o p e r a t i n g agreement t h a t have t o be l o o k e d t o . 
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and t h e answers t o t h e i s s u e s a r e t h i n g s t h a t I 

was p r e p a r e d t o p r e s e n t t o t h e Commission t o d a y 

t o e s t a b l i s h , I t h i n k c l e a r l y , t h a t t h e r e can be 

no q u e s t i o n b u t t h a t t h e o p e r a t i n g agreement 

e x i s t s . 

My c o n c e r n i s t h i s . Any p a r t y who 

comes i n t o t h e Commission w a n t i n g t o f o r c e p o o l , 

i n t h e f a c e o f an e x i s t i n g a g reement, i f t h e 

Commission does n o t l o o k i n t o t h e q u e s t i o n o f 

w h e t h e r an agreement i s i n p l a c e , t h e n i t i s 

p o t e n t i a l l y d e p r i v i n g a p a r t y o f n o t j u s t a r i g h t 

t h a t can be answered i n m o n e t a r y d a m a g e s — b e c a u s e 

y o u ' r e t a l k i n g about a w e l l b e i n g d r i l l e d , and 

o n l y one such w e l l w i l l e v e r be d r i l l e d - -

CHAIRMAN LEMAY: Mr. T u r n e r , l e t me 

i n t e r r u p t you t h e r e . Maybe I wasn't v e r y c l e a r . 

What I was s a y i n g and t h e c o r o l l a r y o f what 

y o u ' r e s a y i n g i s t h a t t h e p u r e a l l e g i n g t h a t a 

c e r t a i n agreement e x i s t s , you can a l l e g e a p i e c e 

o f paper t h a t ' s n o t a c k n o w l e d g e d t o be a c c u r a t e 

e x i s t s , and t h e r e f o r e w i l l a f f e c t t h e 

d e l i b e r a t i o n s o f t h i s Commission. You make an 

a l l e g a t i o n t h a t i s n o t p r o v a b l e , t h a t i s i n c o u r t 

because i t ' s n o t p r o v a b l e o r a c c e p t i n g , and 

e x p e c t us t o , one, hear a r g u m e n t s on t h e l e g a l 
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m e r i t s o f t h a t s o - c a l l 

g o v e r n s o p e r a t i o n s , an<jl 

T a k i n g t h a t 

m a n u f a c t u r e paper and 

d e l i b e r a t i o n s o f t h i s 

have t o r u l e on t h e va 

paper t h a t can be manu 

t h i s i s . Not t o say 

agreement, w h e t h e r i t ' 

under t h e scope o f t h i 

MR. TURNER: 

Commission i s p r e s e n t e d 

a g reement, and I as an 

r e p r e s e n t i n g t o t h e 

agreement i s v a l i d , 

i n t r o d u c e d t o t h e c o n t 

o p e r a t i n g agreement do 

s u f f i c i e n t e v i d e n c e f 

i t s e x i s t e n c e . 

CHAIRMAN 

paper can be manufactu^r 

k i n d s o f t h i n g s . And 

d e l i b e r a t i o n i s suppos^ 

m a n u f a c t u r e d documents 

our d e l i b e r a t i o n s , we 

Coiam 

and 

LEMAY 

d o p e r a t i n g agreement t h a t 

r u l e on i t . 

o t h e e x t r e m e , anyone can 

l a i m i t a f f e c t s t h e 

ommi s s i o n and t h e r e f o r e we 

i d i t y o f a l l k i n d s o f 

a c t u r e d , and t h a t ' s what 

tlKat t h e r e i s an o p e r a t i n g 

v a l i d o r n o t , i s n o t 

Commission. 

I t seems t o me i f t h e 

w i t h an o p e r a t i n g 

o f f i c e r o f t h e c o u r t am 

i s s i o n t h a t t h e o p e r a t i n g 

i f t h e r e ' s no e v i d e n c e 

t a r y t o show t h a t t h e 

ps n o t e x i s t , t h a t t h a t i s 

o t t h e Commission t o r u l e on 

I t h i n k a l l k i n d s o f 

ed and a l l e g e d t o do a l l 

f t h i s Commission's 

d t o be c o n c e r n i n g 

t h a t may or may n o t a f f e c t 

k r e a t a s t a n d s t i l l . 
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d o i b t 

w DU 

We c a n n o t ru|l 

documents t h a t a r e c l a 

d e c i s i o n s . I f t h e y ' r e 

p a r t y , t h e r e ' s some 

them, o t h e r w i s e t h e y 

a s k i n g us t o t a k e on t 

and f o r g e t our o b l i g a t 

r i g h t s and p r e v e n t was 

c o u r t d e c i d e s on somet 

We d o n ' t havfe 

We have t o make d e c i s i 

on c o r r e l a t i v e r i g h t s 

T hat i s our j u r i s d i c t i 

MR. TURNER: 

t h e s t a t u t e r e q u i r e s 

o n l y i f t h e r e i s n o t 

MR. STOVALL: 

g o b b l e d e g o o k h e r e t h a t 

anybody make a d e c i s 

agreement w h i c h was 

l a n d s by two p a r t i e s , 

t o d a y , c o r r e c t ? 

MR. TURNER: 

MR. STOVALL 

was n e v e r r e c o r d e d i n 

e on t h e v a l i d i t y o f a l l 

imed t o i n f l u e n c e o ur 

d i s p u t e d by t h e o t h e r 

as t o t h e v a l i d i t y o f 

I d be s t i p u l a t e d . You're 

l ie j u r i s d i c t i o n o f a c o u r t 

i o n s t o p r o t e c t c o r r e l a t i v e 

e i n t h e meantime, u n t i l a 

a i n g . 

t h a t l u x u r y , Mr. T u r n e r . 

Dns based on f a c t and based 

;and p r e v e n t i o n o f w a s t e . 

Dn . 

W e l l , i t j u s t seems t o me 

f o r c e p o o l i n g i s p r o p e r 

a greement. 

We're t a l k i n g a bunch o f 

s n o t r e a l l y h e l p i n g 

There i s an o p e r a t i n g 

i n t o a f f e c t i n g t h e s e 

:ione o f whom a r e h e r e 

t nat 

an 

10:1 

e n t e r e d 

That i s t r u e . 

That o p e r a t i n g agreement 

Sddy County, New M e x i c o , i s 
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t h a t c o r r e c t ? 

MR. TURNER: That i s c o r r e c t , b u t an 

as s i g n m e n t t h a t r e f e r s t o — 

MR. STOVALL: That o p e r a t i n g agreement 

or a memorandum t h e r e o f was n o t r e c o r d e d i n Eddy 

County--answer t h e q u e s t i o n s , p l e a s e , and t h e n 

I ' l l l e t you go f o r w a r d - - i s t h a t c o r r e c t ? 

MR. TURNER: Yes, t h a t i s c o r r e c t . 

MR. STOVALL: And t h e o n l y p o t e n t i a l 

n o t i c e o f t h a t o p e r a t i n g agreement i s t h e 

a s s i g n m e n t w h i c h you r e f e r t o and w h i c h can be 

made e v i d e n c e i n t h i s r e c o r d , and I assume you 

i n t e n d t o do so? 

MR. TURNER: Yes. 

MR. STOVALL: Which w o u l d p u r p o r t t o 

show t h e e x i s t e n c e o f an o p e r a t i n g agreement? 

MR. TURNER: That i s c o r r e c t . 

MR. STOVALL: The b i n d i n g e f f e c t o f t h e 

o p e r a t i n g agreement on t h e s u c c e s s o r s i n i n t e r e s t 

w o u l d e i t h e r have t o be t h r o u g h a l e g a l 

a s s i g n m e n t o f t h e c o n t r a c t u a l r i g h t s , o r t h r o u g h 

i t b e i n g an encumbrance on t h e r e a l p r o p e r t y 

i n t e r e s t w h i c h was assumed a t t h e t i m e t h e r e a l 

p r o p e r t y i n t e r e s t was a c q u i r e d , i s t h a t c o r r e c t ? 

MR. TURNER: That i s c o r r e c t . 
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MR. STOVALL: And t h e r e i s , a t t h i s 

p o i n t , d i s a g r e e m e n t as t o w h e t h e r t h a t l a s t 

c o n d i t i o n e x i s t s , e i t h e r t h e r e was a c c e p t a n c e by 

a s s i g n m e n t o f t h e c o n t r a c t u a l o b l i g a t i o n , 

l e g a l l y , o r a v a l i d emcumbrance under New Mexico 

law on t h e r e a l p r o p e r t y i n t e r e s t , ana i t i s t h e 

absence o f c l e a r d e c i s i o n on t h a t w h i c h g i v e s t h e 

Commission j u r i s d i c t i o n because, i n t h i s case, 

t h e r e i s a d i s a g r e e m e n t as t o t h e b i n d i n g 

e f f e c t . 

And, i n f a c t , y e s , t h e Commission may 

e n t e r a p o o l i n g d e c i s i o n w h i c h i s s u b s e q u e n t l y 

d e t e r m i n e d t o be i n v a l i d because t h a t i n f a c t d i d 

encumber t h e r e a l p r o p e r t y i n t e r e s t s and t h e y 

were s u b j e c t t o i t . T here a r e some o t h e r i s s u e s 

I c o u l d r a i s e such as: Does an o p e r a t i n g 

agreement a c t u a l l y p o o l t h e i n t e r e s t s , o r i s i t 

m e r e l y an agreement as t o some o p e r a t i o n a l 

cond i t i o n s ? 

Based upon a l l t h o s e c o n s i d e r a t i o n s , my 

a d v i c e t o t h e Commission i s t h a t t h e r e i s 

s u f f i c i e n t l a c k o f agreement i n t h i s case so as 

t o g i v e t h e Commission j u r i s d i c t i o n u n d e r t h e O i l 

and Gas A c t and t h e f o r c e p o o l i n g p r o v i s i o n s o f 

t h e O i l and Gas A c t t o hear t h e m a t t e r and e n t e r 
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a d e c i s i o n . 

Now, i t has t h e o p t i o n when you p r e s e n t 

t h e e v i d e n c e , i f you want t o p r e s e n t e v i d e n c e o f 

t h e o p e r a t i n g a greement, as t o w h e t h e r o r - - t h a t 

c o u l d go t o o p e r a t o r s h i p . Each o f t h e p a r t i e s 

has s o u g h t t o p o o l t h e i n t e r e s t s . Each o f t h e 

p a r t i e s seeks t o be an o p e r a t o r , and t h e f a c t s 

s u r r o u n d i n g t h a t o p e r a t i n g agreement may be 

e v i d e n t i a r y t o h e l p t h e Commission make a 

d e t e r m i n a t i o n as t o who s h o u l d be t h e o p e r a t o r o f 

t h e w e l l . Whose a p p l i c a t i o n t o p o o l s h o u l d be 

g r a n t e d . 

But I t h i n k t h e r e i s s u f f i c i e n t l a c k o f 

agreement t o g i v e j u r i s d i c t i o n under t h e O i l and 

Gas A c t , and I recommend, Mr. Chairman, t h a t we 

p r o c e e d w i t h t h i s case on t h e m e r i t s because we 

c o u l d spend t h e r e s t o f t h e day d o i n g t h i s . 

CHAIRMAN LEMAY: I know, and I t h i n k 

t h a t ' s t h e way we r u l e d . 

COMMISSIONER CARLSON: Bob, i s i t y o u r 

r e c o m m e n d a t i o n , t h e n , t h a t we hear e v i d e n c e as t o 

t h e e x i s t e n c e o f t h e agreement? 

MR. STOVALL: W i t h r e s p e c t t o t h e i s s u e 

o f o p e r a t o r s h i p ; n o t w i t h r e s p e c t , p a r t i c u l a r l y , 

t o t h e i s s u e o f y o u r a u t h o r i t y t o p o o l t h e 
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i n t e r e s t . My r e c o m m e n d a t i o n t o you i s t h a t t h e r e 

i s s u f f i c i e n t d i s a g r e e m e n t under t h e A c t t o a l l o w 

you t o p o o l t h e i n t e r e s t s . 

COMMISSIONER CARLSON: I see. 

MR. STOVALL: But you may c o n s i d e r i t 

as e v i d e n c e w i t h r e s p e c t as t o t h e o p e r a t o r s h i p 

o f t h e w e l l . I f s o m e t h i n g comes o u t l a t e r , we 

need t o r e v i e w t h a t and t h e n d i s c u s s i t ; b u t a t 

t h i s t i m e , based upon my knowledge o f t h e l e g a l 

i s s u e s o f t h e o p e r a t i n g a greement, t h a t ' s my 

a d v i c e t o t h e Commission. 

CHAIRMAN LEMAY: Okay. R a t h e r t h a n 

p r o c e e d now, w e ' l l t a k e a b r e a k and be back a t 

1:00 t o p r o c e e d w i t h t h e case and hear i t . 

[The noon r e c e s s was t a k e n . ] 

[ C o m m i s s i o n e r C a r l s o n i s n o t p r e s e n t . ] 

CHAIRMAN LEMAY: We have a quorum. I 

d o n ' t know where Commissioner C a r l s o n i s , b u t he 

can j o i n us when he g e t s h e r e . 

Do you want t o b e g i n , Mr. C a r r o l l ? 

MR. CARROLL: Yes, s i r . We c a l l as our 

f i r s t w i t n e s s , Mike B u r c h . 

MIKE BORCH 

H a v i n g been f i r s t d u l y sworn upon h i s o a t h , was 

examined and t e s t i f i e d as f o l l o w s : 

RODRIGUEZ-VESTAL REPORTING 
(505) 988-1772 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

1 2 

13 

14 

1 5 

1 6 

1 7 

1 8 

19 

20 

2 1 

22 

23 

24 

25 

32 

EXAMINATION 

BY MR. CARROLL: 

Q. Would you p l e a s e s t a t e y o u r name, 

em p l o y e r and o c c u p a t i o n ? 

A. My name i s Mike B u r c h . I work w i t h 

Y a t e s P e t r o l e u m C o r p o r a t i o n i n A r t e s i a , New 

Me x i c o , as a landman. 

Q. How l o n g have you worked f o r Y a t e s 

P e t r o l e u m Company as a landman? 

A. Three y e a r s , t h r e e months. 

Q. Mr. B u r c h , have you p r e v i o u s l y had 

o c c a s i o n t o t e s t i f y b e f o r e t h e O i l C o n s e r v a t i o n 

D i v i s i o n ? 

A . Yes , I have. 

Q • As a p e t r o l e u m landman? 

A . Yes , I have. 

Q • Have you had y o u r c r e d e n t i a l s a c c e p t e d 

as a p r o f e s s i o n a l p e t r o l e u m landman? 

A. Yes, I have. 

MR. CARROLL: Mr. LeMay, I w o u l d t e n d e r 

Mr. B u r c h as an e x p e r t i n t h e f i e l d o f p e t r o l e u m 

landman. 

CHAIRMAN LEMAY: H i s q u a l i f i c a t i o n s a r e 

a c c e p t a b l e . 

Q. Mr. B u r c h , t h e a p p l i c a t i o n o f Y a t e s 
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P e t r o l e u m t h a t i s b e f o r e t h e Commission t o d a y i n 

Case No. 10467, a r e you f a m i l i a r w i t h t h a t ? 

A. Yes, I am. 

Q. B a s i c a l l y , what i s Y a t e s P e t r o l e u m 

C o r p o r a t i o n s e e k i n g by t h a t a p p l i c a t i o n ? 

A. Y a t e s seeks an o r d e r f o r p o o l i n g a l l 

t h e m i n e r a l s f r o m 5000 f e e t below t h e s u r f a c e t o 

t h e base o f t h e Morrow f o r m a t i o n , u n d e r l y i n g t h e 

n o r t h h a l f o f S e c t i o n 27, Township 18 S o u t h , 

Range 27 E a s t , i n Eddy Cou n t y , New M e x i c o , t o 

f o r m a s t a n d a r d 3 2 0 - a c r e gas s p a c i n g p r o r a t i o n 

u n i t a t an u n o r t h o d o x l o c a t i o n o f 660 f e e t f r o m 

t h e n o r t h l i n e and 1330 f e e t f r o m t h e e a s t l i n e . 

Q. Now, Mr. B u r c h , you have p r e p a r e d 

c e r t a i n e x h i b i t s f o r p r e s e n t a t i o n t o d a y , have you 

n o t ? 

A. Yes, I have. 

Q. I w o u l d ask you t o p l e a s e t u r n t o 

E x h i b i t No. 1. Would you p l e a s e e x p l a i n f o r t h e 

r e c o r d o r d e s c r i b e f o r t h e r e c o r d what t h i s 

e x h i b i t i s and t h e n , i f you w o u l d , e x p l a i n t h e 

e x h i b i t t o t h e Commission? 

A. Okay. E x h i b i t No. 1 i s a map o f t h e 

a r e a t h a t we p r o p o s e t o d r i l l o u r Ch a l k AKH 

F e d e r a l No. 2 w e l l , w h i c h i s h i g h l i g h t e d w i t h t h e 
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r e d d o t i n S e c t i o n 27, t h e n o r t h h a l f o f S e c t i o n 

27, c o l o r e d i n y e l l o w and o u t l i n e d by t h e r e d 

m a r k i n g . 

A l s o on t h i s map, i n p i n k , we have 

h i g h l i g h t e d t h e e a s t h a l f o f S e c t i o n 22, w h i c h i s 

where our p r e s e n t C h a l k AKH F e d e r a l Com. No. 1 

w e l l i s l o c a t e d . 

I n t h e s l a s h e d g r e e n a r e a , t h e f o u r 

s e c t i o n s t o t h e west o f t h i s i s t h e R i o Pecos 

w o r k i n g i n t e r e s t u n i t s , w h i c h Y a t e s P e t r o l e u m 

C o r p o r a t i o n i s t h e o p e r a t o r o f t h a t u n i t . 

H i g h l i g h t e d i n t h e b l u e i s t h e s o u t h 

h a l f o f S e c t i o n 23, w h i c h Y a t e s P e t r o l e u m 

C o r p o r a t i o n o p e r a t e s t h e B e a u r e g a r d S t a t e Com. 

No. 1 w e l l ; and h i g h l i g h t e d i n o r a n g e , t h e n o r t h 

h a l f o f 26, i s t h e P i e r r e AGF S t a t e Com. No. 1 

w e l l , w h i c h Y a t e s P e t r o l e u m C o r p o r a t i o n i s t h e 

o p e r a t o r o f . 

Q. Mr. B u r c h , t h e p u r p o s e o f t h i s e x h i b i t 

t h e n was t o , one, a c q u a i n t t h e Commission w i t h 

t h e e x a c t l o c a t i o n o f t h e n o r t h h a l f o f 27 w h i c h 

i s t h e s u b j e c t o f Y a t e s ' a p p l i c a t i o n , and f u r t h e r 

t o a c q u a i n t t h e Commission w i t h t h e f a c t t h a t 

w i t h i n u nder a t h r e e - m i l e r a d i u s Y a t e s P e t r o l e u m 

does o p e r a t e numerous w e l l s , i s t h a t c o r r e c t ? 
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A. T h a t ' s c o r r e c t . 

Q. And w i t h i n t h a t l e s s - t h a n - t h r e e - m i l e 

a r e a , how many w e l l s does Y a t e s o p e r a t e ? 

A. We have n i n e w e l l s i n t h a t i m m e d i a t e 

ar ea . 

Q. Those w e l l s a r e l o c a t e d w i t h i n t h e s e 

c o l o r e d b l o c k s , t h e p i n k , b l u e , o r a n g e and green? 

A. T h a t ' s c o r r e c t . 

Q. Mr. B u r c h , w o u l d you t u r n now t o y o u r 

E x h i b i t No. 2, and w o u l d you d e s c r i b e f o r t h e 

r e c o r d what t h a t e x h i b i t i s and t h e n e x p l a i n i t s 

r e l a t i o n s h i p t o t h i s a p p l i c a t i o n f o r t h e 

Commission? 

A. E x h i b i t No. 2 r e p r e s e n t s t h e w o r k i n g 

i n t e r e s t owners o f our p r o p o s e d C h a l k AKH F e d e r a l 

No. 2 w e l l i n t h e n o r t h h a l f o f S e c t i o n 27, 

s t a t i n g t h e i r p e r c e n t a g e s o f w o r k i n g i n t e r e s t 

o w n e r s h i p i n t h a t p r o p o s e d w e l l . 

Q. T h i s l i s t o f o w n e r s h i p does r e p r e s e n t 

100 p e r c e n t when t o t a l e d , i s t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. N e a r b u r g E x p l o r a t i o n Company owns 50 

p e r c e n t , i s t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. And t h e r e m a i n i n g 50 p e r c e n t i s owned 
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and r e p r e s e n t e d by Y a t e s P e t r o l e u m , t h i s g r o u p o f 

p e o p l e , i s t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. Mr. B u r c h , w o u l d you t u r n t o y o u r 

E x h i b i t No. 3. Would you d e s c r i b e f o r t h e r e c o r d 

w h a t — w e l l , i t ' s E x h i b i t 3 ( A ) . Excuse me. And 

i n f a c t you may go ahead and d e s c r i b e E x h i b i t s 

3(A) and 3 ( B ) , what t h e y a r e and t h e p u r p o s e i n 

p r e s e n t i n g them. 

A. Okay. E x h i b i t 3(A) i s a l e t t e r f r o m 

Y a t e s P e t r o l e u m C o r p o r a t i o n t o N e a r b u r g 

E x p l o r a t i o n Company d a t e d March 24, 1992, 

p r o p o s i n g our Ch a l k AKH F e d e r a l No. 2 w e l l i n t h e 

n o r t h h a l f o f S e c t i o n 27, 18 S o u t h , 27 E a s t . 

At t h a t t i m e we p r o p o s e d a l o c a t i o n a t 

660 f e e t f r o m t h e n o r t h l i n e , 1320 f e e t f r o m t h e 

e a s t l i n e . We e n c l o s e d c o p i e s o f t h e AFE and 

a l s o e n c l o s e d a copy o f our o p e r a t i n g agreement 

c o v e r i n g t h e l a n d s i n t h a t space u n i t , and we 

s o l i c i t e d N e a r b u r g ' s p a r t i c i p a t i o n i n t h e 

d r i l l i n g o f our w e l l . 

E x h i b i t 3(B) i s a l s o a l e t t e r f r o m 

Y a t e s P e t r o l e u m C o r p o r a t i o n t o N e a r b u r g d a t e d 

A p r i l 2, 1992. We made a p r o p o s a l , t h i s was t h e 

Cha l k AKH F e d e r a l No. 3, we made a p r o p o s a l t o 
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d r i l l a w e l l a t a l o c a t i o n 660 f r o m t h e n o r t h 

l i n e , 1980 f r o m t h e e a s t l i n e o f S e c t i o n 27, and 

we a l s o made n o t e t h a t we were c h a n g i n g — w e had 

r e v i s e d t h e l o c a t i o n o f our p r o p o s e d No. 2 w e l l 

t o 660 f r o m t h e n o r t h l i n e , 1330 f r o m t h e e a s t 

l i n e , s i m p l y because we had a p r o b l e m w i t h t h e 

p i p e l i n e and we had t o l o o k a t moving t h e 

l o c a t i o n . 

Q. Moving t o t h e 1330 was a l s o n e c e s s a r y 

t o g e t i t o f f a q u a r t e r - q u a r t e r s e c t i o n b o u n d a r y 

l i n e — 

A. T h a t ' s c o r r e c t . 

Q. — a n d a v o i d g o i n g a g a i n s t one o f t h e 

r u l e s o f t h e D i v i s i o n ? 

W i t h r e s p e c t t o t h e s e r e q u e s t s t o j o i n 

i n , has N e a r b u r g E x p l o r a t i o n Company a c c e p t e d o r 

has any k i n d o f a d e a l been made w i t h N e a r b u r g t 

d r i l l t h i s wel1? 

A. No, i t has n o t . 

[C o m m i s s i o n e r C a r l s o n i s p r e s e n t . ] 

Q. Would you e x p l a i n what E x h i b i t No. 4 i 

or d e s c r i b e i t f o r t h e r e c o r d and t h e n e x p l a i n 

i t ? 

A. E x h i b i t No. 4 i s v a r i o u s l e t t e r s f r o m 

t h e n o n - o p e r a t i n g p a r t i e s r e q u e s t i n g and 

RODRIGUEZ-VESTAL REPORTING 
(505) 988-1772 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

1 2 

13 

14 

15 

16 

1 7 

1 8 

1 9 

20 

2 1 

2 2 

23 

24 

25 

38 

c o n f i r m i n g t h e i r d e s i r e f o r Y a t e s P e t r o l e u m t o be 

t h e o p e r a t o r o f our C h a l k AKH No. 2 w e l l . I say 

t h a t ' s a l i s t o f t h e n o n - o p e r a t o r s . T h a t ' s i n 

e x c l u s i o n o f N e a r b u r g P e t r o l e u m . 

Q. But i f we r e f e r t o t h e p r e v i o u s E x h i b i t 

No. 2, w h i c h was a l i s t o f w o r k i n g i n t e r e s t 

owners, a l l o f t h e i n t e r e s t s , o t h e r t h a n N e a r b u r g 

E x p l o r a t i o n , a r e c o v e r e d by t h i s e x h i b i t ? 

A. A l l t h e w o r k i n g i n t e r e s t owners o t h e r 

t h a n N e a r b u r g . T h a t ' s what t h i s e x h i b i t 

r e p r e s e n t s , t h a t we do have t h e i r a g r e e m e n t , 

a p p r o v a l , t o o p e r a t e t h i s p r o p o s e d w e l l . 

Q. A l l r i g h t . Would you t u r n t o E x h i b i t 

No. 5, and p l e a s e d e s c r i b e f o r t h e r e c o r d E x h i b i t 

5 and i t s p u r p o s e ? 

A. E x h i b i t No. 5 i s Ya t e s P e t r o l e u m 

C o r p o r a t i o n ' s APD a p p l i c a t i o n t o p e r m i t t h e Ch a l k 

AKH F e d e r a l No. 2 a t 660 f e e t f r o m t h e n o r t h 

l i n e , 1330 f e e t f r o m t h e e a s t l i n e . T h i s was t h e 

a p p l i c a t i o n t h a t we had i n t o t h e BLM t o a p p r o v e 

t h a t l o c a t i o n . 

Q. Now, Mr. B u r c h , t h i s i s a copy o f t h e 

same a p p l i c a t i o n w h i c h was p r e s e n t e d t o t h e 

D i v i s i o n a t t h e p r i o r h e a r i n g , i s t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 
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Q. S i n c e t h e t i m e o f t h e D i v i s i o n h e a r i n g , 

t h i s a p p l i c a t i o n has, i n f a c t , been a p p r o v e d by 

t h e BLM, i s t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. What was t h e d a t e o f t h e a p p r o v a l o f 

t h i s a p p l i c a t i o n t o d r i l l ? 

A. That a p p l i c a t i o n was a p p r o v e d June 17, 

1992 . 

Q. Mr. B u r c h , i f you w o u l d p l e a s e t u r n t o 

E x h i b i t 6, and a g a i n i d e n t i f y i t f o r t h e r e c o r d 

and i t s p u r p o s e ? 

A. E x h i b i t No. 6 i s w a i v e r l e t t e r s t h a t we 

o b t a i n e d f r o m t h e o f f s e t t i n g p a r t i e s t o our 

a p p l i c a t i o n f o r an u n o r t h o d o x l o c a t i o n . These 

a r e l e t t e r s by a l l t h e o f f s e t owners t h a t we 

c o n t a c t e d , w a i v i n g any o b j e c t i o n t o us s e e k i n g 

t h a t u n o r t h o d o x l o c a t i o n . 

Q. A g a i n , t h e s e a r e a l l t h e same t h a t a r e 

s h o w n — t h e l i s t o f o p e r a t o r s t h a t a r e shown on 

E x h i b i t 2, w i t h t h e e x c e p t i o n o f N e a r b u r g 

E x p l o r a t i o n , i s t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . And we a l s o , added t o 

t h a t was a l e t t e r f r o m Oryx Energy Company and 

Baber W e l l S e r v i c e Company t h a t we a l s o gave 

n o t i c e t o , because Oryx had an i n t e r e s t i n a w e l l 

RODRIGUEZ-VESTAL REPORTING 
(505) 988-1772 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

12 

13 

14 

15 

16 

17 

1 8 

19 

20 

2 1 

22 

23 

24 

25 

40 

i n t h e e a s t o r , excuse me, i n t h e west h a l f o f 

S e c t i o n 22. I t ' s up i n t h e n o r t h w e s t q u a r t e r o f 

Sect i o n 2 2. 

J u s t as a p r e c a u t i o n a r y measure, we 

gave them n o t i f i c a t i o n , a l s o . The same goes f o r 

Baber W e l l S e r v i c e w h i c h has a s h a l l o w e r w e l l i n 

t h e s o u t h w e s t q u a r t e r o f S e c t i o n 23, w h i c h i s i n 

t h e west h a l f o f t h e s o u t h w e s t q u a r t e r o f S e c t i o n 

2 3 . 

Q. These n o t i c e s were g i v e n i n an e f f o r t 

t o comply w i t h t h e Commission r u l e t h a t o f f s e t 

o p e r a t o r s n e a r e s t t o t h e u n o r t h o d o x s i d e o f a 

w e l l be g i v e n n o t i c e o f an a p p l i c a t i o n , was t h i s 

n o t an e f f o r t t o comply? 

A. Yes. 

Q. And t h e y p r e s e n t e d w a i v e r s , i s t h a t 

c o r r e c t ? 

A. Yes. 

Q. Would you p l e a s e t u r n t o y o u r E x h i b i t 

No. 7, and a g a i n d e s c r i b e f o r t h e r e c o r d and 

e x p l a i n t h i s e x h i b i t . 

A. E x h i b i t No. 7 i s t h e c e r t i f i c a t e o f 

m a i l i n g and c o m p l i a n c e w i t h R u l e 1207 t h a t y o u r 

law f i r m p r e p a r e d and c i r c u l a t e d t o a l l t h e 

i n t e r e s t e d p a r t i e s i n t h i s c ase, s h o w i n g t h o s e 
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p a r t i e s i n E x h i b i t A; and a l s o a copy o f a sample 

l e t t e r t h a t was s e n t t o a l l t h o s e p a r t i e s , 

s t a t i n g what we i n t e n d e d t o do t h r o u g h t h i s 

n u ? r i n g . 

And t h e n a l s o t h e r e t u r n c a r d s on t h e 

c e r t i f i e d m a i l i n g a r e a l s o c o p i e d on t h i s . 

Q. Those names t h a t appear on t h i s 

" E x h i b i t A" t o E x h i b i t No. 7, t h a t i s a l i s t o f 

a l l p e r s o n s who were r e q u i r e d t o r e c e i v e n o t i c e 

o f t h i s a p p l i c a t i o n u nder t h e r u l e s o f t h e O i l 

C o n s e r v a t i o n D i v i s i o n , i s t h a t c o r r e c t ? 

A. Yes, s i r , t h a t ' s c o r r e c t . 

Q. To t h e b e s t o f y o u r i n f o r m a t i o n , Y a t e s 

P e t r o l e u m has c o m p l i e d w i t h a l l n o t i c e p r o v i s i o n s 

as r e q u i r e d by t h e r u l e s ? 

A. We've c o m p l i e d w i t h a l l r e q u i r e m e n t s , 

t o our kn o w l e d g e . 

MR. CARROLL: Mr. Chairman, a t t h i s 

t i m e I w o u l d move t h e a d m i s s i o n o f Y a t e s 

P e t r o l e u m E x h i b i t s 1 t h r o u g h 7. 

CHAIRMAN LEMAY: W i t h o u t o b j e c t i o n . 

E x h i b i t s 1 t h r o u g h 7 w i l l be a d m i t t e d i n t o t h e 

r e c o r d . 

MR. CARROLL: Mr. Chairman, I w o u l d 

pass t h e w i t n e s s a t t h i s t i m e . 
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CHAIRMAN LEMAY: Thank y o u . Mr. 

T u r n e r ? 

EXAMINATION 

BY MR. TURNER: 

Q. Mr. B u r c h , c o u l d you p l e a s e t e l l me t h e 

b a s i s o f t h e i n t e r e s t t h a t Y a t e s P e t r o l e u m 

C o r p o r a t i o n i s c l a i m i n g i n t h e n o r t h h a l f o f 

S e c t i o n 27? 

A. The b a s i s t h a t we make c l a i m i s t h r o u g h 

a f a r m o u t agreement f r o m t h e T r i g g f a m i l y t h a t 

was p u r c h a s e d by t h e Beddes Group, and t h e n 

u l t i m a t e l y Beddes Group showed t h e p r o s p e c t t o 

Yat e s P e t r o l e u m C o r p o r a t i o n and we a c q u i r e d an 

i n t e r e s t t o d r i l l t h a t w e l l . 

Q. Okay. So t h a t we can l e a r n a l i t t l e 

b i t more about t h e r i g h t t h a t Y a t e s P e t r o l e u m 

C o r p o r a t i o n has t o d r i l l t h i s w e l l s i n c e , i f we 

went t o t h e r e c o r d s i n Eddy County and chec k e d t o 

see what i n t e r e s t you m i g h t have t h e r e , we w o u l d 

n o t f i n d any i n t e r e s t o f r e c o r d i n Y a t e s , i s t h a t 

c o r r e c t ? 

A. T h a t ' s c o r r e c t . 

Q. C o u l d you t e l l us a l i t t l e b i t a b o u t 

t h e t e r m s o f y o u r f a r m o u t agreement so we c o u l d 

u n d e r s t a n d what r i g h t s you have t o p r o p o s e t h e 
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d r i l l i n g o f t h i s w e l l ? 

A. Under t h e f a r m o u t agreement t h e y 

r e c e i v e d f r o m t h e T r i g g f a m i l y , t h e Beddes Group 

had t h e r i g h t t o go d r i l l a w e l l . I f t h e y 

o b t a i n e d p r o d u c t i o n and made a d i s c o v e r y on t h e 

w e l l , t h e n t h e y had t h e r i g h t s t o go back i n and 

ask f o r an a s s i g n m e n t o f t h a t i n t e r e s t . 

Q. So, have you e a r n e d an i n t e r e s t , t h e n , 

under t h e f a r m o u t agreement? 

A. W e l l , you know, Mr. T u r n e r , u s u a l l y 

s t a n d a r d o p e r a t i n g p r o c e d u r e s i n t h e o i l 

i n d u s t r y , as you know, you u s u a l l y d o n ' t make t h e 

a s s i g n m e n t o f t h o s e i n t e r e s t s and f i l e t h o s e o f 

r e c o r d b e f o r e you d r i l l y o u r w e l l . U s u a l l y you 

w a i t t o see i f i t ' s — o t h e r w i s e i t w o u l d be an 

e x e r c i s e i n f u t i l i t y t o a s s i g n t h o s e r i g h t s and 

f i l e t h o s e i n t h e c o u n t y r e c o r d and do a l l t h a t 

w ork, and t h e n go o u t and d r i l l a d r y h o l e . You 

u s u a l l y d o n ' t do t h a t . 

Q. You u n d e r s t a n d t h a t f r o m a 

t h i r d - p a r t y ' s p o s i t i o n who has n o t been p r i v y t o 

t h e t e r m s o f y o u r f a r m o u t a greement, we r e a l l y 

d o n ' t know what r i g h t s you a c t u a l l y had t o 

p r o p o s e t h e d r i l l i n g o f t h i s w e l l , so I'm t r y i n g 

t o l e a r n a l i t t l e b i t more a b o u t t h e b a s i s o f 
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y o u r p r o p o s a l and what i n t e r e s t you have e a r n e d 

and how i t i s t h a t you have t h e r i g h t t o p r o p o s e 

t h e d r i l l i n g o f t h i s w e l l . 

A. W e l l , t h e i n t e r e s t t h a t I show on my 

E x h i b i t No. 2 a r e t h e i n t e r e s t s t h a t we're 

p a r t i c i p a t i n g and p r o p o s e t h i s w e l l u n d e r , you 

know, w h i c h shows a l l o f t h e i n t e r e s t under 

t h e r e . I t i n c l u d e s t h e 50 p e r c e n t under t h e 

f a r m o u t agreement t h a t we i n t e n d t o p a r t i c i p a t e 

on t h e w e l l w i t h . 

Q. But t h e r e ' s n o t h i n g t h a t ' s i n t r o d u c e d 

or t h e r e ' s no e v i d e n c e o f y o u r i n t e r e s t i n t h e 

n o r t h h a l f o f S e c t i o n 27 t h a t ' s been i n t r o d u c e d 

t o t h e Commission, i s t h a t c o r r e c t ? 

A. And t h e r e i s no — o n t h e r e c o r d i n t h e 

c o u n t y , no, t h e r e i s none. We come t o t h e 

Commission, you know, t h e y p r o b a b l y hear t h e s e 

t h i n g s e v e r y day, where we have o b t a i n e d f a r m o u t 

r i g h t s t o f a r m o u t , t o p r o p o s e a w e l l and go 

d r i l l a w e l l , t h e n t o e a r n t h e a s s i g n m e n t on 

t h a t . 

I g u e s s — a r e you s a y i n g t h a t we're 

g o i n g t o p r o p o s e an e x p e n s i v e w e l l , t o go o u t and 

spend p o s s i b l y c l o s e t o $600,000 t o d r i l l a w e l l 

when we d o n ' t f e e l c o n f i d e n t t h a t we know who has 
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t h o s e r i g h t s and who w i l l end up w i t h t h o s e 

r i g h t s once we d r i l l ? 

Q. I'm t r y i n g t o s a t i s f y m y s e l f t h a t t h e 

r e q u i r e m e n t s o f t h e s t a t u t e have been c o m p l i e d 

w i t h . One o f t h o s e r e q u i r e m e n t s i s t h a t a p a r t y 

who has a r i g h t t o d r i l l , p r o p o s e s t h e d r i l l i n g 

o f t h e w e l l and c o m p l i e s w i t h c o m p u l s o r y p o o l i n g 

And I have n o t — 

A. I f t h e Commission has a q u e s t i o n a b o u t 

t h a t , we can s u p p l y c o p i e s o f t h e f a r m o u t 

a greement. We can s u p p l y c o p i e s o f t h e l e t t e r 

agreement where we made a c o n t r a c t u a l d e a l w i t h 

t h e Beddes Group, i f t h a t ' s g o i n g t o s a t i s f y t h e 

C omm i s s i on. 

Or, i f we need t o s a t i s f y y o u , I w o u l d 

f e e l y o u r c l i e n t s have a l r e a d y been s a t i s f i e d 

s i m p l y because t h e y made r e q u e s t s o f t h e 

p o s s i b i l i t i e s o f o b t a i n i n g t h e same f a r m o u t . 

Q. We have n o t been f u r n i s h e d w i t h a copy 

o f y o u r f a r m o u t a greement, and I t h i n k we w o u l d 

l i k e t o see t h a t so t h a t we can d e t e r m i n e i f you 

i n f a c t , have any r i g h t t o d r i l l t h i s w e l l . 

A. W e l l , i f t h e r e ' s any p r o b l e m as f a r as 

we have r i g h t s t o be a b l e t o go o u t and d r i l l 

t h i s w e l l , we have no p r o b l e m i n c r e a t i n g t h e 
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paper t r a i l t o show t h a t we have t h o s e r i g h t s , 

Mr. T u r n e r , t o go p r o p o s e t h e w e l l . 

We d o n ' t j u s t p e r i o d i c a l l y go o u t and 

pr o p o s e w e l l s when we know or we a r e n ' t s e c u r e i n 

t h e f a c t t h a t we have t h o s e r i g h t s t o go do t h o s e 

t h i n g s . 

Q. I u n d e r s t a n d t h a t , and t h a t may be y o u r 

p r a c t i c e and I t h i n k t h a t ' s c e r t a i n l y a p r u d e n t 

p r a c t i c e , b u t our p u r p o s e s a r e t h a t we need t o be 

s a t i s f i e d t h a t y o u , i n f a c t , do have have t h a t 

r i g h t and t h a t you have a c o n t r a c t u a l commitment 

f r o m t h e T r i g g s , as t h e r e c o r d owner o f t h i s 

i n t e r e s t , t h a t you can d r i l l t h i s w e l l . I t seems 

t o me t h a t t h e Commission w o u l d want t o be 

s a t i s f i e d o f t h a t , a l s o . 

A. We have no p r o b l e m w h a t s o e v e r p r o v i d i n g 

them w i t h t h a t . 

CHAIRMAN LEMAY: W e ' l l l e a v e t h e r e c o r d 

open a f t e r t h i s case f o r you t o s u p p l y 

i n f o r m a t i o n t o t h e Commission and t o C o u n s e l . 

Thank you. 

THE WITNESS: Okay. 

Q. I n o b t a i n i n g t h i s f a r m o u t agreement 

f r o m t h e T r i g g s , were you d i r e c t l y i n v o l v e d i n 

a s c e r t a i n i n g t h e o w n e r s h i p i n t e r e s t o f t h e T r i g g s 
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i n t h i s t r a c t o f l a n d ? 

A. No, I wai. n o t d i r e c t l y . 

Q. How d i d you make t h e d e t e r m i n a t i o n t h a t 

T r i g g was t h e p r o p e r p a r t y t o o b t a i n a f a r m o u t 

agreement from? 

A. The p a r t y t h a t a p p r o a c h e d us on t h i s , 

w h i c h Mr. C l a r k can t e s t i f y t o as f a r as what he 

d i d t o a s s u r e h i m s e l f and us, t h a t , you know, he 

had a good, v a l i d f a r m o u t agreement w i t h him. 

Subsequent t o t h a t , Mr. T u r n e r , we've 

had t i t l e o p i n i o n s , i f t h a t ' s — . We know who 

owns i t and who had t h e r i g h t s t o — 

Q. So you have had t i t l e o p i n i o n s w r i t t e n 

on t h i s t r a c t ? 

A. Yes, t h e r e have been o p i n i o n s . 

Q. I n t h o s e t i t l e o p i n i o n s , do t h e y make 

r e f e r e n c e t o t h e i n t e r e s t t h a t i s owned by 

N e a r b u r g E x p l o r a t i o n i n t h i s t r a c t o f l a n d ? 

A. Yes, t h e y do. 

Q. Do t h o s e t i t l e o p i n i o n s make r e f e r e n c e 

t o t h e c h a i n o f t i t l e , t h e i n s t r u m e n t s t h a t 

c o m p r i s e t h e c h a i n o f t i t l e , o f t h e i n t e r e s t o f 

N e a r b u r g E x p l o r a t i o n ? 

A. W e l l , I'm s u r e — l e t me s t a t e t h a t I 

have n o t t h o r o u g h l y examined, f r o m f r o n t t o back, 
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t h a t t i t l e o p i n i o n . I'm s u r e t h a t a comp e t e n t 

a t t o r n e y w o u l d , y e s , c h a i n o u t t h e t i t l e b e f o r e 

he r e n d e r e d h i s o p i n i o n . 

Q. Do you have a copy o f t h e t i t l e o p i n i o n 

w i t h you t o d a y ? 

A. I d o n ' t b e l i e v e I do. I d o n ' t b e l i e v e 

I b r o u g h t i t w i t h me. 

Q. I n t h e c o u r s e o f e x a m i n i n g t i t l e , you 

say t h a t y o u ' r e f a m i l i a r w i t h t i t l e o p i n i o n s and 

what a good t i t l e o p i n i o n w o u l d r e f l e c t . I f a 

t i t l e e x a m i n e r came a c r o s s t h e a s s i g n m e n t 

p e r t a i n i n g t o a 5 0 - p e r c e n t i n t e r e s t i n t h i s t r a c t 

o f l a n d and t h a t a s s i g n m e n t was made s u b j e c t t o 

an e x i s t i n g o p e r a t i n g a greement, y o u , as an 

e x p e r i e n c e d landman, w o u l d t h a t r a i s e some 

q u e s t i o n i n y o u r mind as t o t h e v a l i d i t y and t h e 

c o n t i n u e d e x i s t e n c e o f t h a t o p e r a t i n g agreement? 

MR. CARROLL: I w o u l d o b j e c t t o t h e 

q u e s t i o n because I'm n o t s u r e e x a c t l y how i t was 

posed t o Mr. B u r c h . He s t a r t e d o u t t a l k i n g a b o u t 

an e x p e r i e n c e d l a n d t i t l e a t t o r n e y , I t h o u g h t , 

and what a t i t l e a t t o r n e y w o u l d make, and I d o n ' t 

t h i n k Mr. Bu r c h i s q u a l i f i e d a t a l l t o make any 

s t a t e m e n t as t o what a t i t l e a t t o r n e y w o u l d be. 

And t h e n t h e q u e s t i o n a t t h e end b e c a m e — 
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MR. TURNER: He's a l r e a d y done t h a t . 

He s a i d an e x p e r i e n c e d t i t l e a t t o r n e y w o u l d do 

t h e s e t h i n g s . He's a l r e a d y t e s t i f i e d t o t h a t . 

CHAIRMAN LEMAY: I'm c o n f u s e d as t o t h e 

q u e s t i o n . You're a s k i n g him what an e x p e r i e n c e d 

t i t l e a t t o r n e y w o u l d do? 

MR. TURNER: I n h i s e x p e r i e n c e . He's 

t o l d me t h a t an e x p e r i e n c e d t i t l e a t t o r n e y w o u l d 

s e t f o r t h t h i s t y p e o f i n f o r m a t i o n i n t h e t i t l e 

o p i n i o n s , based upon h i s e x p e r i e n c e . So, based 

upon h i s e x p e r i e n c e , I'm a s k i n g him what t h a t 

t i t l e o p i n i o n w o u l d n o r m a l l y r e f l e c t . 

CHAIRMAN LEMAY: Are you t a l k i n g a b o u t 

a h y p o t h e t i c a l t i t l e o p i n i o n ? 

MR. TURNER: A t i t l e o p i n i o n 

t h a t ' s - - y e s , a h y p o t h e t i c a l . Yes, he does n o t 

have t h e a c t u a l t i t l e o p i n i o n w i t h him t o d a y , so, 

based upon h i s e x p e r i e n c e , what a t y p i c a l t i t l e 

o p i n i o n w o u l d r e f l e c t . 

CHAIRMAN LEMAY: Go ahead. What w o u l d 

a t y p i c a l t i t l e o p i n i o n r e f l e c t ? 

A. W e l l , we w o u l d hope t h a t i t w o u l d g i v e 

us a t r u e r e a d i n g o f what was i n t h e r e c o r d s . 

Q. W e l l , l e t me ask you t h i s , t h e n : I am 

g o i n g t o ask you t o t a k e a l o o k a t an a s s i g n m e n t 
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t h a t i s r e f l e c t e d t o be r e c o r d e d i n t h e r e c o r d s 

of Eddy County. 

L e t ' s j u s t assume, f o r a m i n u t e , t h a t 

t h e t i t l e a t t o r n e y w o u l d have j u s t come a c r o s s 

t h i s a s s i g n m e n t i n h i s t i t l e e x a m i n a t i o n , o r even 

t h a t y o u , as an e x p e r i e n c e d landman, came a c r o s s 

t h i s i n s t r u m e n t i n y o u r e x a m i n a t i o n o f t h e 

r e c o r d s p e r t a i n i n g t o t h i s t r a c t o f l a n d . 

T h i s a s s i g n m e n t i s , i n essen c e , an 

a s s i g n m e n t f r o m t h e T r i g g s t o S i n c l a i r O i l 

C o r p o r a t i o n o f an u n d i v i d e d 5 0 - p e r c e n t i n t e r e s t 

i n t h e l e a s e p e r t a i n i n g t o t h e n o r t h h a l f o f 

S e c t i o n 27. 

Would you l o o k t h a t o v e r and see i f you 

agre e w i t h t h a t ? 

MR. CARROLL: I'm s o r r y . I l o s t t h e 

q u e s t i o n . What a r e you a s k i n g him t o do? 

MR. TURNER: I h a v e n ' t asked him a 

q u e s t i o n y e t . R i g h t now I'm a s k i n g him t o l o o k 

a t t h e a s s i g n m e n t and t o t e l l me w h e t h e r o r n o t 

i t p u r p o r t s t o convey a 5 0 - p e r c e n t i n t e r e s t i n 

t h i s l e a s e . 

Q. Does i t appear t h a t t h a t ' s what t h i s 

a s s i g n m e n t does, Mr. Burch? 

A. Yes, t h a t ' s c o r r e c t , i t does. 
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Q. Okay. And i f you c o u l d r e a d a l i t t l e 

f u r t h e r down t h e page on t h i s a s s i g n m e n t t o t h e 

f u l l p a r a g r a p h p r i o r t o t h e l a s t p a r a g r a p h , t h e 

p a r a g r a p h t h a t b e g i n s , " W i t h t h e a b o v e - d e s c r i b e d 

o i l and gas l e a s e , " w o u l d you r e a d t h a t o u t l o u d 

t o us, p l e a s e ? 

A. I t s a y s , "The a b o v e - d e s c r i b e d o i l and 

gas i e a s e i s s u b j e c t t o t h e o p e r a t i n g agreement 

c o v e r i n g t h e a b o v e - d e s c r i b e d l a n d by and between 

John T r i g g and w i f e , P a u l i n e V. T r i g g , and 

S i n c l a i r O i l C o r p o r a t i o n . " 

Q. Now, assuming t h a t e i t h e r t h i s was s e t 

f o r t h i n y o u r t i t l e o p i n i o n o r whoever i t was 

t h a t c hecked r e c o r d s f o r you t o make t h e d e c i s i o n 

t o a c q u i r e t h e f a r m o u t agreement, t h a t p e r s o n 

w o u l d have come a c r o s s t h i s a s s i g n m e n t and t h i s 

p a r t i c u l a r l a n g u a g e , t h e n , t h a t makes t h e 

a s s i g n e d i n t e r e s t s u b j e c t t o an o p e r a t i n g 

a g reement, i s t h a t c o r r e c t ? 

A. Yes. 

Q. W e l l , l e t me ask you, t h e n , w h a t — y o u r 

t e s t i m o n y i s t h a t Y a t e s i s a c q u i r i n g t h i s 

i n t e r e s t f r o m John T r i g g whose i n t e r e s t h e r e i s 

r e c i t e d t o be s u b j e c t t o t h i s o p e r a t i n g 

a greement. 
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MR. CARROLL: I am g o i n g t o o b j e c t t o 

t h a t s t a t e m e n t because t h a t i s an i n c o r r e c t 

s t a t e m e n t . A l l t h i s i n t e r e s t says i s t h a t t h e 

i n t e r e s t o f S i n c l a i r O i l C o r p o r a t i o n i s s u b j e c t 

t o i t . 

MR. TURNER: No, i t says t h e o i l and 

gas l e a s e i s s u b j e c t t o t h e o p e r a t i n g a g reement. 

I t ' s v e r y c l e a r . 

MR. CARROLL: I t h i n k t h e r e i s a--Mr. 

Commissioner, I'm g o i n g t o o b j e c t t o t h e l i n e o f 

q u e s t i o n i n g . 

CHAIRMAN LEMAY: Okay. 

MR. CARROLL: And l e t me s t a t e i t once 

and maybe I won't have t o do i t anymore. Mr. 

T u r n e r has f a i l e d t o r e c o g n i z e our argument t h a t 

N e a r b u r g E x p l o r a t i o n c a n n o t l a y c l a i m t o t h e 

r i g h t s g i v e n by any o p e r a t i n g a g reement. 

Now, t h e r e ' s a l e n g t h y r e a s o n and 

argu m e n t , because N e a r b u r g has n e v e r g a i n e d t h e 

p e r m i s s i o n o f t h e T r i g g f a m i l y t o succ e e d t o t h e 

r i g h t s o f t h e f a r m o u t agreement and t h e r i g h t s o f 

any o p e r a t i n g agreement. I n o t h e r w o r d s, 

N e a r b u r g d o e s n ' t have s t a n d i n g t o e n f o r c e t h e 

o p e r a t i n g agreement. 

CHAIRMAN LEMAY: I t h o u g h t we c o v e r e d 
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t h a t b e f o r e l u n c h ? 

MR. CARROLL: I d i d , t o o . 

CHAIRMAN LEMAY: We s a i d t h a t t h e 

e x i s t e n c e o f t h e o p e r a t i n g agreement, we can see 

t h a t . The v a l i d i t y o f t h e o p e r a t i n g agreement i s 

a m a t t e r t h a t ' s b e f o r e t h e Texas c o u r t s , as you 

m e n t i o n e d . We made an a s s u m p t i o n and t h e 

v a l i d i t y o f t h a t o p e r a t i n g argument i s n o t g o i n g 

t o be a r g u e d l e g a l l y h e r e among s c i e n t i s t s . 

We've made t h a t a s s u m p t i o n . Now, you 

can p u t — t h e s e a r e a w f u l l y good t h i n g s t o p r e s e n t 

on d i r e c t . Are you a s k i n g t h i s w i t n e s s t o be 

y o u r w i t n e s s ? o r — 

MR. TURNER: No, I'm n o t . What I'm 

s i m p l y d o i n g , i t was my u n d e r s t a n d i n g t h a t t h e 

q u e s t i o n o f t h e e x i s t e n c e o f t h e o p e r a t i n g 

agreement w o u l d be p e r t i n e n t , as I u n d e r s t o o d Mr. 

S t o v a l l s a i d , f o r p u r p o s e s o f d e c i d i n g who w o u l d 

be t h e o p e r a t o r . I t seems t o me t h a t I ' v e g o t t o 

e s t a b l i s h t h a t t h e o p e r a t i n g agreement does, i n 

f a c t , ex i s t . 

CHAIRMAN LEMAY: Oh, I t h i n k t h a t ' s 

v a l i d . I have no p r o b l e m w i t h t h a t q u e s t i o n . I 

d i d n ' t know i f you were g e t t i n g i n t o t h i s w i t n e s s 

t o be a l e g a l j u d g e o f t h e v a l i d i t y o f t h e 
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o p e r a t i n g agreement. 

MR. TURNER: I'm t r y i n g t o e s t a b l i s h 

f o r our p u r p o s e s o f h a v i n g some c o n t e n t i o n f o r 

maybe b e i n g t h e o p e r a t o r h e r e , and I u n d e r s t o o d 

t h a t s u b j e c t w o u l d be open f o r t h a t p u r p o s e . 

CHAIRMAN LEMAY: Yes, b u t t h e r e ' s a 

f i n e l i n e t h e r e . You d o n ' t want t o g e t i n t o 

l e g a l a r g u m e n t s as t o t h e v a l i d i t y o f t h a t 

o p e r a t i n g agreement, where i t t a k e s l e g a l 

a r g u m e n t s t o c i n c h i t o r n o t c i n c h i t . I 

u n d e r s t a n d y o u ' r e a r g u i n g t h a t b e f o r e a c o u r t 

r i g h t now. 

So t h e r e i s a l i n e t h e r e , and we 

e s t a b l i s h e d t h a t , I t h o u g h t , p r i o r t o l u n c h . The 

e x i s t e n c e o f t h e o p e r a t i n g a g reement, I t h i n k we 

can see t h a t . 

MR. STOVALL: Pe r h a p s , Mr. Chairman, t o 

s i m p l i f y t h i s , we can s t i p u l a t e t o s p e c i f i c f a c t s 

r a t h e r t h a n b e a t a r o u n d t h e bush w i t h t h e w i t n e s s 

t h a t , A, t h e r e i s an o p e r a t i n g agreement between 

t h e T r i g g f a m i l y and I b e l i e v e i t ' s S i n c l a i r , i s 

t h a t c o r r e c t ? T h a t ' s who s i g n e d t h e o r i g i n a l 

o p e r a t i n g agreement? 

MR. CARROLL: T h a t ' s c o r r e c t . 

MR. STOVALL: Do you agr e e t o t h a t ? 
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MR. TURNER: Yes. 

CHAIRMAN LEMAY: Okay. I t h i n k we're 

on t h e r i g h t t r a c k . Can we s t i p u l a t e c e r t a i n 

t h i n g s t h a t b o t h o f you a g r e e t o , and t h e n t h o s e 

t h a t a r e d i s p u t e d w e ' l l h a n d l e t h o s e s e p a r a t e l y ? 

For t h e p u r p o s e o f t i m e and u n d e r s t a n d i n g , t h e r e 

i s an o p e r a t i n g a g reement, i s t h a t c o r r e c t ? 

MR. STOVALL: My p r o p o s a l , Mr. 

Chairman, i s t h a t I t a k e them t h r o u g h t h e f a c t s 

and s t i p u l a t e t o them, because you c o u l d spend 

h a l f an hour d i s c u s s i n g t h a t w i t h t h i s w i t n e s s . 

CHAIRMAN LEMAY: L e t ' s do t h a t , so we 

can have a b a s i s o f u n d e r s t a n d i n g , what you a l l 

ag r e e t o s t i p u l a t e t o and what you d o n ' t . 

MR. TURNER: I guess t h e o t h e r t h i n g 

t h a t seems t o me t o be somewhat i m p o r t a n t h e r e i s 

t h a t i f t h e p a r t i e s a r e aware t h a t t h e r e was t h e 

e x i s t e n c e o f an o p e r a t i n g agreement a t some 

p o i n t , t h e c o n t e n t i o n i s t h a t t h e o p e r a t i n g 

agreement does n o t e x i s t , I w o u l d l i k e t o g e t t o 

t h e b a s i s o f t h a t c o n t e n t i o n . 

I t h i n k i t ' s i m p o r t a n t t h a t someone 

come i n b e f o r e — M r . C o m m i s s i o n e r , you t a l k a b o u t 

t h i s b e i n g j u s t a p i e c e o f p a p e r . I t ' s more t h a n 

j u s t a p i e c e o f p a p e r , i t ' s an e v i d e n t i a r y 
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m a t t e r . The Ya t e s g r o u p i s coming i n and s a y i n g 

t h a t p i e c e o f paper i s no good. I'm t r y i n g t o 

e s t a b l i s h , a t l e a s t , some b a s i s f o r t h a t 

c o n t e n t i o n . And t h e r e a s o n I'm d o i n g t h a t i s 

because t h e y have a s s e r t e d i t e x i s t s i n one c o u r t 

and t h e y say i t d o e s n ' t e x i s t h e r e . I t seems t o 

me t h a t t h e — 

MR. STOVALL: T h a t ' s n o t what t h e y ' v e 

a s s e r t e d , Mr. T u r n e r . What t h e y ' v e a s s e r t e d , and 

we've been t h r o u g h t h i s b e f o r e , i s t h a t t h a t 

o p e r a t i n g agreement e x i s t s b u t i t i s n o t b i n d i n g 

or a p p l i c a b l e t o t h e i r i n t e r e s t i n t h i s w e l l o r 

i n t h i s p r o r a t i o n u n i t . There i s a d i f f e r e n c e . 

T h e r e ' s a c r i t i c a l d i f f e r e n c e . 

Now, i f I may, Mr. C h a i r m a n — 

CHAIRMAN LEMAY: By my s a y i n g " j u s t a 

p i e c e o f p a p e r , " was n o t meant t o a p p l y t h a t 

a g r e e m e n t s c a r r y no i m p o r t a n c e . That s t a t e m e n t 

was meant t o i m p l y t h a t i f t h e r e i s a n y t h i n g , 

c o n t r a c t s , what have y o u , t h a t a r e n o t a c c e p t e d 

as a p p l y i n g t o a f o r c e p o o l i n g case, t h a t t h a t i s 

a m a t t e r o f c o n t e n t i o n . One p a r t y says i t 

a p p l i e s , t h e o t h e r says i t d o e s n ' t , t h a t can be 

a r g u e d i n many f o r u m s . T h i s i s n o t t h e f o r u m t o 

argu e t h a t p a r t i c u l a r l e g a l i t y i n . That was t h e 
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p o i n t I was t r y i n g t o r a i s e p r i o r t o l u n c h , and 

by c o n t i n u i n g t o go back t o t h a t , t r y i n g t o p u t 

us as l e g a l j u d g e s o f y o u r a r g u m e n t , i s n o t what 

we want t h i s case t o be a b o u t . 

MR. TURNER: I u n d e r s t a n d t h a t . I t ' s 

j u s t i m p o r t a n t , I t h i n k , t o u n d e r s t a n d t h e b a s i s 

f o r t h e c o n t e n t i o n t h a t i t d o e s n ' t e x i s t . To 

j u s t g e t up and say t h a t i t d o e s n ' t e x i s t o r 

d o e s n ' t a p p l y t o them i s one t h i n g , b u t I t h i n k 

i t ' s i m p o r t a n t t o come i n h e r e and a t l e a s t have 

a b a s i s t o make t h a t k i n d o f c o n t e n t i o n and 

r e p r e s e n t a t i o n t o t h e Commission. 

CHAIRMAN LEMAY: L e t ' s f o l l o w Mr. 

S t o v a l l ' s r e c o m m e n d a t i o n and see what you 

s t i p u l a t e . I'm n o t s u r e what we're t r y i n g t o g e t 

a t . So, i f we c o u l d s t i p u l a t e some t h i n g s ; t h e 

e x i s t e n c e o f an o p e r a t i n g agreement may be one 

t h i n g you can s t i p u l a t e t o . I can see i t . L e t ' s 

s t a r t w i t h t h a t . 

MR. STOVALL: I t h i n k I ' v e a l r e a d y 

h e a r d you b o t h a g r e e t h a t t h e o p e r a t i n g agreement 

does e x i s t . 

MR. TURNER: I s t h a t c o r r e c t , E r n e s t ? 

MR. CARROLL: That i s c o r r e c t . There 

i s an o p e r a t i n g a g r e e m e n t , I t h i n k i t ' s d a t e d 67 
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or 69. I'm n o t s u r e . There was an o p e r a t i n g 

agreement t h a t was s i g n e d by t h e T r i g g f a m i l y and 

S i n c l a i r O i l , and we r e c o g n i z e t h a t such a 

document e x i s t s . 

MR. STOVALL: F i n e . And t h e n a p o r t i o n 

or o n e - h a l f o f t h e T r i g g i n t e r e s t , T r i g g i s t h e 

o r i g i n a l l e a s e h o l d e r ? 

MR. TURNER: T h a t ' s c o r r e c t . 

MR. CARROLL: T h a t ' s c o r r e c t . 

MR. STOVALL: O n e - h a l f o f t h e T r i g g 

i n t e r e s t was a s s i g n e d by t h e i n t e r e s t a c q u i r e d by 

S i n c l a i r , t h r o u g h t h e f a r m o u t , was a s s i g n e d t o 

A r c o , i s t h a t c o r r e c t ? and t h e r e i s an a s s i g n m e n t 

t h a t e x i s t s ? 

MR. TURNER: T r i g g owned 100 p e r c e n t , 

made t h e a s s i g n m e n t o f 50 p e r c e n t t o S i n c l a i r , 

who S i n c l a i r was j u s t merged i n t o A r c o , so 

t h e y ' r e r e a l l y one i n t h e same e n t i t y . And 

N e a r b u r g c l a i m s i t s 50 p e r c e n t t h r o u g h A r c o , 

t h r o u g h t h a t c h a i n o f t i t l e . T r i g g s t i l l owns 

t h e o t h e r 50 p e r c e n t i n t e r e s t o f r e c o r d s u b j e c t 

t o t h e f a r m o u t agreement t h a t Y a t e s has 

a c q u i r e d . 

MR. STOVALL: And t h a t a s s i g n m e n t 

you've r e f e r r e d t o , t h e document speaks f o r 
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i t s e l f , i t makes r e f e r e n c e t o an o p e r a t i n g 

agreement? 

MR. TURNER: Yes, t h e i n t e r e s t a s s i g n e d 

f r o m T r i g g t o S i n c l a i r , s u b j e c t t o t h a t o p e r a t i n g 

agreement. 

MR. CARROLL: There was a f a r m o u t 

agreement d a t e d November 4, 1966, between John H. 

T r i g g and P a u l i n e V. T r i g g , and S i n c l a i r O i l & 

Gas Company. 

MR. STOVALL: C o r r e c t . And t h a t ' s 

a n o t h e r document t h a t you b o t h a g r e e e x i s t s ? 

MR. TURNER: Yes. 

MR. CARROLL: Yes, and t h a t c o v e r e d t h e 

5 0 - p e r c e n t i n t e r e s t t h a t T r i g g f a r m e d o u t t o 

S i n c l a i r , t h a t when S i n c l a i r changed i t s name t o 

A r c o , t h e n Arco s u b s e q u e n t l y a s s i g n e d t o t h e 

N e a r b u r g s . 

MR. STOVALL: So t h e f a c t o f t h e 

e x i s t e n c e o f t h o s e a g r e e m e n t s i s c l e a r l y 

s t i p u l a t e d t o . The o p e r a t i n g agreement w h i c h 

we're r e f e r r i n g t o , and t h e r e i s o n l y one and I 

d o n ' t have a d a t e , b u t w e ' l l a g r e e i t ' s a l l t h e 

same one we're t a l k i n g a b o u t , has n o t been 

r e c o r d e d and t h e r e ' s no memorandum o f t h a t 

agreement b e i n g r e c o r d e d i n Eddy County, New 
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M e x i c o , i s t h a t c o r r e c t ? 

MR. CARROLL: T h a t ' s c o r r e c t . 

MR. TURNER: The a s s i g n m e n t I was j u s t 

g o i n g t h r o u g h c o n t a i n s — m a k e s t h i s a s s i g n m e n t 

s u b j e c t t o i t . And t h o s e words " s u b j e c t t o " have 

e x t r e m e l e g a l s i g n i f i c a n c e . 

CHAIRMAN LEMAY: We're n o t g e t t i n g t o 

t h e l e g a l s i g n i f i c a n c e . And I hope you w i l l n o t 

keep b r i n g i n g up what's l e g a l l y s i g n i f i c a n t and 

what's l e g a l l y a r g u a b l e b e f o r e us. 

MR. CARROLL: I w i l l s t i p u l a t e t h a t 

t h e r e i s t h i s a s s i g n m e n t . 

MR. STOVALL: L e t me r e p h r a s e my 

q u e s t i o n f o r p u r p o s e s o f s t i p u l a t i o n . The 

a s s i g n m e n t , t h a t we have a l r e a d y s t i p u l a t e d t o 

t h e e x i s t e n c e o f , makes r e f e r e n c e t o t h e 

o p e r a t i n g agreement and t h a t i s t h e o n l y 

r e f e r e n c e i n t h e r e c o r d s o f Eddy County t o any 

o p e r a t i n g agreement a f f e c t i n g t h e s e l a n d s ? 

MR. TURNER: I c a n n o t s t i p u l a t e t h a t 

t h a t i s t h e o n l y r e f e r e n c e . 

MR. STOVALL: You or N e a r b u r g has n o t 

had a t i t l e e x a m i n a t i o n t h a t w o u l d i n d i c a t e 

t h i s - -

MR. TURNER: I have n o t p e r s o n a l l y 
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examined t h e t i t l e m y s e l f . I w i l l s t i p u l a t e t h a t 

t h e a s s i g n m e n t i s s u b j e c t t o t h a t o p e r a t i n g 

a g reement, and t h a t ' s a l l I can s t i p u l a t e t o . 

MR. STOVALL: The c r i t i c a l i s s u e h e r e , 

and I t h i n k t h e one we can go f o r w a r d w i t h , and 

f r o m my u n d e r s t a n d i n g o f where t h e Commission i s , 

t h i s i s t h e m a t t e r you have t o a r g u e i n c o u r t , 

b u t t h e u n d e r s t a n d i n g I have i s t h a t Y a t e s 

P e t r o l e u m does n o t a g r e e t h a t t h e i n t e r e s t w h i c h 

i t p r o p o s e s t o a c q u i r e t h r o u g h t h e f a r m o u t w i t h 

t h e T r i g g f a m i l y i s s u b j e c t t o t h a t o p e r a t i n g 

agreement? I s t h a t a c o r r e c t s t a t e m e n t ? 

MR. CARROLL: I t h i n k t h a t ' s a c o r r e c t 

s t a t e m e n t . 

MR. STOVALL: Mr. T u r n e r , t h e q u e s t i o n s 

t h a t y o u ' r e p r o p o s i n g t o t h e w i t n e s s a r e 

q u e s t i o n s o f w h e t h e r o r n o t Y a t e s P e t r o l e u m 

s h o u l d c o n s i d e r i t s e l f bound by t h a t o r i f i t has 

a s o l i d , l e g a l b a s i s f o r n o t c o n s i d e r i n g i t , 

s u b j e c t t o t h e p r o v i s i o n s o f t h a t o p e r a t i n g 

a greement, i s t h a t c o r r e c t ? 

MR. TURNER: T h a t ' s c o r r e c t . 

MR. STOVALL: I t h i n k t h e Commission 

has s a i d , and I hear t h e Commission s a y i n g t o 

you, t h a t t h e y a r e n o t g o i n g t o make t h e 
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d e t e r m i n a t i o n o f w h e t h e r o r n o t Y a t e s P e t r o l e u m 

s h o u l d be bound, s h o u l d c o n s i d e r i t s e l f bound or 

i s bound by t h a t o p e r a t i n g a greement. That i s 

f o r a c o u r t o f compe t e n t j u r i s d i c t i o n t o 

i n t e r p r e t t h e c o n t r a c t . And t h a t i s t h e b a s i s 

f o r j u r i s d i c t i o n , i s t h a t t h e r e i s n o t an 

agreement t h e r e . And t h e r e i s , t o t h e e x t e n t t h e 

o p e r a t i n g agreement i s n o t r e c o r d e d and t h e r e a r e 

some i s s u e s t o be r e s o l v e d , t h e r e i s a b a s i s f o r 

t h i s Commission t o go f o r w a r d j u r i s d i c t i o n a 1 l y . 

And I t h i n k t h e y ' r e t e l l i n g y o u , i f I'm n o t 

m i s t a k e n , Mr. Chairman, you d o n ' t want t o hear 

w h e t h e r o r n o t Y a t e s s h o u l d c o n s i d e r i t s e l f bound 

or i s bound by t h e o p e r a t o r agreement. 

CHAIRMAN LEMAY: I have t o a c c e p t 

Y a t e s ' s t a t e m e n t a t f a c e v a l u e , t h a t t h e y do n o t 

c o n s i d e r t h e m s e l v e s bound by t h i s o p e r a t i n g 

a g reement, f o r c e r t a i n l e g a l a r g u m e n t s t h a t w i l l 

be d e c i d e d by a c o u r t . 

Beyond t h a t , I'm n o t s u r e where you a r e 

g o i n g , C o u n s e l o r . Are you s t i l l t r y i n g t o g e t 

them bound by t h i s agreement even t h o u g h t h e y 

a g r e e — 

MR. TURNER: I ' l l t e l l you what b o t h e r s 

me a b o u t t h i s i s t h a t you say you can a c c e p t h i s 
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s t a t e m e n t a t f a c e v a l u e t h a t t h e agreement 

d o e s n ' t e x i s t , and y e t — 

CHAIRMAN LEMAY: I d i d n ' t say t h a t . I 

d i d n ' t say I c o u l d a c c e p t t h a t . I s a i d , f o r 

p u r p o s e s o f t h i s Commission and what we have t o 

c o n s i d e r , we a r e n o t making a d e t e r m i n a t i o n on 

t h e o p e r a t i n g a g reement, t h e v a l i d i t y o f i t . We 

a c c e p t t h e i r p o s i t i o n as b e i n g t h e i r p o s i t i o n . 

We d o n ' t a c c e p t t h e i r p o s i t i o n as b e i n g f a c t u a l . 

We're n o t s i d i n g w i t h t h e i r p o s i t i o n . They may 

w e l l be bound by t h e o p e r a t i n g a g reement. What 

we a c c e p t i s what t h e y a r e t e l l i n g us what t h e i r 

p o s i t i o n i s . T h a t ' s what we a c c e p t . 

MR. TURNER: I m i s u n d e r s t o o d you. 

CHAIRMAN LEMAY: No, we're n o t 

a c c e p t i n g t h e i r a r g ument. 

MR. TURNER: Okay. I guess we have 

t h a t r e s o l v e d now. 

CHAIRMAN LEMAY: W e l l , we have c e r t a i n 

s t i p u l a t i o n s , so w e ' l l go on i n t o t h e body o f t h e 

case. P l e a s e c o n t i n u e . 

EXAMINATION RESUMED 

BY MR. TURNER: 

Q. Mr. B u r c h , under t h i s f a r m o u t agreement 

t h a t you have, can you t e l l us what d a t e t h e w e l l 
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t h a t y o u ' r e p r o p o s i n g Y a t e s d r i l l h e r e be 

commenced? 

A. We have — l e t ' s see. I d o n ' t have a 

copy r i g h t h e r e i n f r o n t o f me, b u t I b e l i e v e Mr. 

C l a r k can c o n f i r m , i f I make a m i s s t a t e m e n t , I 

b e l i e v e we have 180 days a f t e r t h e c o m p l e t i o n o f 

our f i r s t w e l l t o s t a r t our second w e l l . 

Q. Okay. And, so what d a t e , t h e n , w o u l d 

t h a t mean t h a t Y a t e s w o u l d p r o p o s e t o commence 

t h i s we 11? 

A. W e l l , our e n g i n e e r can t e s t i f y as t o 

when t h e a c t u a l c o m p l e t i o n o f t h i s w e l l f i n i s h e d , 

i f you want t o t a k e t h a t i n h i s t e s t i m o n y . And 

t h e n i t w o u l d j u s t be 180 days f r o m t h a t d a t e t o 

t r y and g e t t h i s s t a r t e d . T h a t ' s why we've 

wanted t o p u r s u e t h i s and g e t t h i s done, s i m p l y 

because we a r e under t i m e c o n s t r a i n t s t o g e t t h i s 

w e l l d r i l l e d , and we w o u l d l i k e t o see t h a t done. 

Q. Okay. Yeah, we w o u l d want t o hear f r o m 

y o u r e n g i n e e r r e g a r d i n g t h e c o m p l e t i o n d a t e o f 

t h a t w e l l . The q u e s t i o n I'm r e a l l y a s k i n g you 

i s , what d a t e do you p r o p o s e t o d r i l l t h i s w e l l , 

or a r e you s a y i n g t h a t t h e d a t e you w o u l d p r o p o s e 

t h i s w e l l be d r i l l e d c o i n c i d e w i t h t h e d a t e t h a t 

you need t o d r i l l y o u r n e x t w e l l under y o u r 
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f a r m o u t agreement? 

A. W e l l , we w o u l d hope, and we i n t e n d t o 

do t h a t t o d a y i n t h i s h e a r i n g , i s t o ask f o r an 

e x t e n s i o n , f i r s t o f a l l , i n t h i s m a t t e r b e f o r e 

t h e Commission, ask f o r an e x t e n s i o n o f 90 days 

s i m p l y because we're r u n n i n g t o t h e end o f what 

t h e y o r i g i n a l l y gave us under t h e f i r s t o r d e r . 

So we w o u l d l i k e t o have more t i m e , you know, 

h e r e w i t h t h e Commission t o p u r s u e t h e d r i l l i n g 

o f t h a t we 1 1 . 

No, we d o n ' t want t o r u n p a s t t h e 

e x t e n s i o n o f our f a r m o u t agreement u n d e r t h e 

t e r m s where we're g o i n g t o have t o g e t i t 

renewed. The t h i n g t h a t c o n c e r n s us h e r e i s t h a t 

Y a t e s P e t r o l e u m C o r p o r a t i o n has been c a u g h t i n 

t h i s t r a p b e f o r e , as f a r as g e t t i n g a r i g on 

l o c a t i o n and a c t u a l l y b e g i n n i n g t o d r i l l t h e w e l l 

and t h e n b e i n g s h u t down, you know, by a t h i r d 

p a r t y o r by somebody t h a t w o u l d s h u t us down, 

s a y i n g t h a t we c o u l d n o t d r i l l t h a t w e l l . 

We d o n ' t want t o go t o t h e expense o f 

d o i n g t h a t i n t h i s case. T h a t ' s why we a r e 

h e s i t a n t t o say t h e e x a c t d a t e t h a t we want t o 

spud t h i s w e l l , d e p e n d i n g on t h e outcome o f 

what's g o i n g on h e r e t o d a y . You're a s k i n g me a 
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q u e s t i o n , Mr. T u r n e r , t h a t I r e a l l y c a n ' t p i c k a 

d a t e and say t h a t we a r e g o i n g t o spud by t h i s 

d a t e . 

Q. I f t h a t ' s y o u r b e s t answer, t h a t ' s 

f i n e . 

MR. TURNER: Okay. No f u r t h e r 

ques t i ons. 

CHAIRMAN LEMAY: A d d i t i o n a l q u e s t i o n s 

o f t h e w i t n e s s ? 

MR. STOVALL: Mr. Chairman, I w o u l d 

l i k e t o , i f I m i g h t b e f o r e you s t a r t , go back t o 

t h e t h i n g t o c l a r i f y where we a r e , and my 

rec o m m e n d a t i o n t o t h e Commission on t h e o p e r a t i n g 

agreement i s s u e . 

As I s p e c i f i e d i n t h e d i s c u s s i o n on t h e 

m o t i o n — a n d I want t o make s u r e t h i s i s c l e a r so 

t h a t my a d v i c e t o t h e Commission, i f i t a c c e p t s 

i t s r e a s o n i n g , and t h e d i s c u s s i n g w i t h r e s p e c t t o 

t h e o p e r a t i n g agreement i s c l e a r , i s t h a t t h e r e 

e x i s t s an agreement o u t t h e r e t o w h i c h n e i t h e r o f 

th e p a r t i e s b e f o r e t h e Commission t o d a y a r e 

s i g n a t o r y p a r t i e s , c o r r e c t ? 

MR. CARROLL: C o r r e c t . 

MR. TURNER: C o r r e c t . 

MR. STOVALL: The o n l y r e c o r d e d 
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document i s a memorandum o f t h i s o p e r a t i n g 

agreement i n an a s s i g n m e n t between two p a r t i e s , 

one o f w h i c h i s a p r e d e c e s s o r i n i n t e r e s t t o b o t h 

p a r t i e s a p p e a r i n g t o d a y , b u t t h e agreement i s n o t 

an a s s i g n m e n t o f any i n t e r e s t w h i c h Y a t e s 

p r o p o s e s t o a c q u i r e t o d a y ? I s t h a t c o r r e c t ? D i d 

I make sense? 

MR. CARROLL: I w o u l d n ' t c l a s s i f y i t as 

a memorandum, b u t t h e r e i s a r e f e r e n c e i n a 

document. 

MR. STOVALL: Okay. T h a t ' s f a i r . 

Y a t e s does n o t a c c e p t an a s s i g n m e n t o f t h a t 

o p e r a t i n g agreement o r a g r e e t o become a p a r t y t o 

t h a t o p e r a t i n g agreement i n a c o n t r a c t u a l b a s i s , 

i s t h a t c o r r e c t ? Would you a g r e e t o t h a t ? 

MR. CARROLL: Our p o s i t i o n , I t h i n k 

b e t t e r s t a t e d , i s t h a t Y a t e s f e e l s t h a t i t i s n o t 

bound t o N e a r b u r g E x p l o r a t i o n by a j o i n t 

o p e r a t i n g agreement. There i s no agreement 

between t h o s e two p a r t i e s . T h e r e ' s some l e g a l 

r e a s o n i n g why I s t a t e d i t t h a t way. 

MR. STOVALL: My i n t e r p r e t a t i o n and my 

u n d e r s t a n d i n g o f law, Mr. Chairman, and how I'm 

recommending t h a t you g e t where you a r e , i s t h a t 

Y a t e s w o u l d become bound t o N e a r b u r g t h r o u g h t h a t 
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agreement by one o f two ways; e i t h e r by an 

a s s i g n m e n t o f t h e c o n t r a c t o b l i g a t i o n s and 

r i g h t s , o r by t h a t b e i n g an encumbrance and a 

b u r d e n upon t h e r e a l p r o p e r t y i n t e r e s t a c q u i r e d . 

CHAIRMAN LEMAY: We're n o t g e t t i n g i n t o 

t h e l e g a l a r g u m e n t s because I'm n o t a l a w y e r . I 

c a n ' t even a c c e p t y o u r s , C o u n s e l o r . 

MR. STOVALL: I'm t e l l i n g you t h a t t h e y 

can o n l y be a p a r t y t o t h a t o p e r a t i n g 

agreement — i t can o n l y a f f e c t Y a t e s one o f two 

ways. Y a t e s a g r e e s t o have i t a f f e c t them, by 

a c c e p t i n g an a s s i g n m e n t o f t h e c o n t r a c t r i g h t s 

u nder t h e o p e r a t i n g a g reement. That i s one way 

by w h i c h Y a t e s can be s u b j e c t t o t h a t o p e r a t i n g 

agreement and e n t e r i n t o t h a t c o n t r a c t u a l 

r e l a t i o n s h i p w i t h N e a r b u r g . They have s t a t e d 

c a t e g o r i c a l l y , w i t h o u t e q u i v o c a t i o n , t h a t t h e y do 

n o t a c c e p t t h a t method o f becoming bound. 

CHAIRMAN LEMAY: Do you a g r e e w i t h 

t h i s , Mr. T u r n e r ? 

MR. TURNER: No 

CHAIRMAN LEMAY: Oh, okay. We ' r e g o i n g 

t o g e t back i n t o t h e l e g a l — 

MR. STOVALL: I ' m a d v i s i n g you as t o 

my — 
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CHAIRMAN LEMAY: I see. Okay. 

MR. STOVALL: I'm n o t a s k i n g them f o r a 

s t i p u l a t i o n a t t h i s t i m e . 

CHAIRMAN LEMAY: I see. 

MR. STOVALL: The o t h e r way by w h i c h 

Y a t e s ' i n t e r e s t c o u l d become bound i s i f t h a t i s 

a v a l i d encumbrance or b u r d e n upon t h e r e a l 

p r o p e r t y i n t e r e s t , j u s t as a mortgage o r o t h e r 

t y p e o f — r e a l e s t a t e c o v e n a n t s c o u l d be a r u n 

w i t h t h e l a n d , as we l a w y e r s c a l l i t , and be a 

b u r d e n upon t h e p r o p e r t y i n t e r e s t a c q u i r e d , and 

su b s e q u e n t t a k e r s o f t h a t p r o p e r t y i n t e r e s t 

a c c e p t i t s u b j e c t t o t h e b u r d e n s o f t h a t 

encumbrance. 

CHAIRMAN LEMAY: You're g e t t i n g a 

l i t t l e b i t f a r . 

MR. STOVALL: I u n d e r s t a n d . 

MR. CARROLL: Mr. Chairman, j u s t so 

maybe Mr. T u r n e r w i l l have a b e t t e r i d e a , I t h i n k 

what Mr. S t o v a l l has s t a t e d t h u s f a r , he's s t a t e d 

two p o s i t i o n s . I t h i n k t h e y ' r e l e g a l l y c o r r e c t 

a ssessments o f t h e law. 

But t h e r e i s a l s o a t h i r d p o s i t i o n , one 

t h a t Y a t e s m a i n t a i n s w h o l e h e a r t e d l y , i s t h a t 

b e f o r e one can e n f o r c e c o n t r a c t u a l r i g h t s , t h e y 
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have t o own t h o s e c o n t r a c t u a l r i g h t s . We 

b a s i c a l l y a r e s a y i n g t h a t N e a r b u r g has no 

s t a n d i n g under t h e c o n t r a c t u a l d o c u m e n t s — a n d 

t h i s i s one o f our a l t e r n a t i v e a r g u m e n t s , because 

i n t h e law you can have a l t e r n a t i v e s — w e ' r e a l s o 

s t a t i n g t h a t b e s i d e s t h e o t h e r two argume n t s 

w h i c h you posed, t h a t N e a r b u r g has no s t a n d i n g t o 

a s s e r t any r i g h t s under t h o s e c o n t r a c t s . 

CHAIRMAN LEMAY: We u n d e r s t a n d t h a t . 

T h a t ' s o ur way o f s a y i n g t o y o u , you d o n ' t a g r e e 

w i t h what N e a r b u r g i s s a y i n g . 

MR. CARROLL: T h a t ' s r i g h t . 

COMMISSIONER CARLSON: You're s a y i n g 

under t h e a l l e g e d o p e r a t i n g agreement t h e y have 

no s t a n d i n g ? 

MR. CARROLL: T h a t ' s r i g h t . Under t h e 

a l l e g e d o p e r a t i n g agreement and f a r m o u t agreement 

t o g e t h e r , t h o s e two c o n t r a c t s w h i c h we agr e e do 

e x i s t . We're s a y i n g t h e y have no s t a n d i n g under 

t h o s e . 

COMMISSIONER CARLSON: You're n o t 

c o n t e s t i n g t h a t N e a r b u r g has a 5 0 - p e r c e n t w o r k i n g 

i n t e r e s t i n t h i s p r o p e r t y ? 

MR. CARROLL: They own o p e r a t i n g r i g h t s 

o f 50 p e r c e n t , y e s , s i r . We do n o t c o n t e s t 
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t h a t . But t h e c o n t r a c t u a l r i g h t s , and t h e 

i n s t r u m e n t s speak t o t h o s e v e r y i s s u e s , and 

t h a t ' s why we r a i s e t h i s t h i r d i s s u e , i s t h a t 

t h e y do n o t have s t a n d i n g . 

CHAIRMAN LEMAY: Y o u ' l l r a i s e i t , I 

guess i n Texas, because I d o n ' t t h i n k we're g o i n g 

t o hear i t i n New Me x i c o . 

MR. STOVALL: My f i n a l s t a t e m e n t i s 

t h a t I'm c o m f o r t a b l e a d v i s i n g t h e Commission t h a t 

w i t h r e s p e c t t o t h e b u r d e n o f t h e o p e r a t i n g 

a g r eement, I d o n ' t b e l i e v e t h a t t h a t a s s i g n m e n t 

c o n s t i t u t e s s u f f i c i e n t n o t i c e t o t e l l Y a t e s t h a t 

t h e i n t e r e s t t h e y ' r e a c q u i r i n g i s s u b j e c t t o an 

encumbrance w h i c h w o u l d b i n d t h e i r i n t e r e s t . 

CHAIRMAN LEMAY: Thank you. C o u n s e l o r . 

MR. STOVALL: A c o u r t may c o n t r a d i c t 

me, b u t based upon t h e i n f o r m a t i o n you've g o t — or 

t o make i t c l e a r , p a r t i c u l a r l y t o Mr. T u r n e r , 

t h a t we're n o t j u s t s i m p l y s a y i n g t h a t i f 

somebody says an agre e m e n t ' s n o t b i n d i n g , i t ' s 

n o t b i n d i n g . I t h i n k t h e r e i s a b a s i s f o r t h e 

Commi ss i o n — 

MR. TURNER: And t h a t ' s e x a c t l y t h e 

l i n e o f q u e s t i o n i n g I was t r y i n g t o p u r s u e . 

R a t h e r t h a n t o a l l o w Y a t e s t o come i n and say i t 
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d o e s n ' t e x i s t , I wanted t o g e t t o t h e f o u n d a t i o n 

o f t h a t o b j e c t i o n , and I r e a l l y h a d n ' t been a b l e 

t o hear t h a t u n t i l Mr. C a r r o l l j u s t e n u n c i a t e d 

i t . 

I t ' s t r o u b l e s o m e t h a t someone can come 

i n and say, w e l l , i t d o e s n ' t e x i s t . 

CHAIRMAN LEMAY: No, I t h i n k we a l l 

agree i t e x i s t e d . We're j u s t a r g u i n g o v e r t h e 

v a l i d i t y o f i t . 

MR. CARROLL: I t ' s t h e l e g a l 

s i g n i f i c a n c e o f t h e t h i n g , i s what we're t a l k i n g 

a b o u t . 

COMMISSIONER CARLSON: Mr. T u r n e r , may 

I ask y o u , a r e you c o n t e s t i n g w h e t h e r Y a t e s 

P e t r o l e u m h a s - - l e t me back up. The s t a t u t e says 

t h a t anybody w i t h a r i g h t t o d r i l l can come i n 

h e r e and seek an o r d e r f o r c o m p u l s o r y p o o l i n g . 

Are you c o n t e s t i n g t h a t t h e y do n o t have a r i g h t 

t o d r i l l ? 

MR. TURNER: Yes. They have n o t 

d e m o n s t r a t e d t o me t h a t t h e y have t h a t r i g h t t o 

d r i l l . I have seen no e v i d e n c e o f t h a t . 

MR. CARROLL: Are you c o n t e s t i n g t h e y 

do n o t have t h e i r 10.5 p e r c e n t w o r k i n g i n t e r e s t ? 

MR. TURNER: I ' v e seen no e v i d e n c e t o 
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e s t a b l i s h t h a t i n t e r e s t or how t h e y a r r i v e d a t 

t h o s e i n t e r e s t s s e t f o r t h on t h e i r e x h i b i t . 

COMMISSIONER CARLSON: So t h a t i s an 

i s s u e i n t h i s case? 

MR. TURNER: Yes, i t i s . 

MR. STOVALL: Mr. Commissioner, I t h i n k 

you have o t h e r w i t n e s s e s i n a d d i t i o n t o Mr. Bu r c h 

who can p r o v i d e a d d i t i o n a l e v i d e n c e t o e s t a b l i s h 

Y a t e s ' r i g h t t o d r i l l . 

MR. CARROLL: T h i s i s s o m e t h i n g I d o n ' t 

know t h e Commission has ev e r gone i n t o , b u t , y e s , 

I can p u t on an a d d i t i o n a l w i t n e s s t h a t a c t u a l l y 

p u r c h a s e d t h e f a r m o u t s , and I have him p r e s e n t 

h e r e . 

CHAIRMAN LEMAY: L e a v i n g t h e r e c o r d 

open as we t e n d t o do, w o u l d n ' t t h a t be 

s u f f i c i e n t t o e s t a b l i s h — t o t h e a s s u m p t i o n t h a t 

t h e y do have t h e r i g h t , and i f t h a t i n f o r m a t i o n 

i s n o t f o r t h c o m i n g w i t h i n t h a t p e r i o d o f t i m e , 

t h e n , o f c o u r s e , t h e Commission t a k e s t h a t i n t o 

c o n s i d e r a t i o n i n j u d g i n g t h e v a l i d i t y o f t h a t ? Or 

what do you want f o r v e r i f i c a t i o n i f t h e y have 

t h e r i g h t t o d r i l l ? 

MR. TURNER: We need t o see t h e c h a i n 

of t i t l e f r o m t h e T r i g g f a m i l y i n t o t h e p a r t i e s 
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t h a t t h e y a r e l i s t e d as t h e owners o f t h a t 

i n t e r e s t now. 

MR. CARROLL: I d o n ' t t h i n k y o u ' r e 

e n t i t l e d t o t h a t . I d o n ' t t h i n k t h a t ' s t h e r o l e 

o f t h i s Commission. Mr. T u r n e r can go t o t h e 

c o u r t s o f New Mexico and g e t an i n j u n c t i o n t o 

s t o p us f r o m d r i l l i n g . He can g e t a t e m p o r a r y 

r e t a i n i n g o r d e r , as t h i s Commission w e l l knows, 

t o s t o p o r d e r s o f t h e D i v i s i o n and Commission i f 

he has a s c e r t a i n a b l e , l e g a l r i g h t , as he sa y s . 

He has ne v e r a t t e m p t e d t o do t h a t , and t h a t ' s 

p a r t o f my argument. 

MR. STOVALL: W e l l , l e t me t a k e t h i s 

one s t e p f u r t h e r . I b e l i e v e t h a t t h e t e s t i m o n y 

o f Y a t e s P e t r o l e u m C o r p o r a t i o n , t h e i r t e s t i m o n y 

under o a t h t h a t t h e y have t h e r i g h t t o d r i l l , 

p u r s u a n t t o o r a l o r w r i t t e n a greements w i t h t h e 

r e c o r d i n t e r e s t owner o f t h e i n t e r e s t , 

e s t a b l i s h e s a p r i m a f a c i e case o f t h e r i g h t t o 

d r i l l and s h i f t s t h e b u r d e n o f g o i n g f o r w a r d . 

MR. TURNER: Bob, how does t h a t 

e s t a b l i s h a p r i m a f a c i e case more t h a n t h e 

p r e s e n t a t i o n o f an o p e r a t i n g agreement t h a t 

e x i s t e d , w h i c h y o u ' r e s a y i n g d o e s n ' t e s t a b l i s h a 

p r i m a f a c i e case? 
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CHAIRMAN LEMAY: I t h i n k we're g e t t i n g 

back t o l e g a l a r g u m e n t s . L e t ' s n o t t u r n t h i s 

i n t o l e g a l a r g u m e n t s . We're g o i n g t o s t o p t h i s 

r i g h t now and g e t back t o Commissioner C a r l s o n ' s 

i n i t i a l q u e s t i o n . And t h e n , i f you want t o 

p r e s e n t y o u r own w i t n e s s e s , y o u ' r e e n t i t l e d t o do 

t h a t . 

The a s s u m p t i o n s we're making have been 

w e l l s t a t e d . We've g o t a f o r c e p o o l i n g case 

h e r e , c o r r e l a t i v e r i g h t s and wa s t e a r e i s s u e s . 

Some o f t h e s e o t h e r t h i n g s we're g e t t i n g i n t o a r e 

no t r e a l l y i s s u e s t h i s Commission w i l l d e a l 

w i t h . 

MR. TURNER: And Commissioner, i n a l l 

due r e s p e c t , I d i s a g r e e . There a r e e l e m e n t s you 

have t o be a b l e t o e s t a b l i s h t o be e n t i t l e d t o 

c o m p u l s o r y p o o l i n g , and one o f them i s t h e r i g h t 

t o d r i l l and one o f them i s t h a t t h e r e ' s n o t an 

e x i s t i n g a greement. 

CHAIRMAN LEMAY: Mr. T u r n e r , we're 

making some a s s u m p t i o n s . We've h e a r d l o t s o f 

cases h e r e . Give us t h e c r e d i t f o r a c c e p t i n g 

f r o m an e x p e r t w i t n e s s t h a t t h e y have t h e r i g h t 

t o d r i l l . You've r e q u e s t e d a d d i t i o n a l e v i d e n c e 

f o r t h a t r i g h t . I have l e f t t h e case open f o r 
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Y a t e s t o p r o v i d e t h a t a d d i t i o n a l e v i d e n c e t o us 

and t o y ou. How f a r do you want t o t a k e t h i s 

i s s u e on t h e r i g h t t o d r i l l ? 

Maybe Commissioner C a r l s o n has 

q u e s t i o n s as t o t h e r i g h t t o d r i l l , b u t a 

c e r t i f i e d s t a t e m e n t by an e x p e r t t h a t t h e y have 

t h e r i g h t t o d r i l l i s e v i d e n c e t h a t t h e 

Commission c o n s i d e r s , so i s a t i t l e o p i n i o n , so 

ar e t h e s e o t h e r m a t t e r s . Are we n i t p i c k i n g t h i s 

t h i n g t o o much? How f a r a r e we g o i n g ? 

MR. TURNER: I d o n ' t t h i n k so a t a l l . 

I j u s t t h i n k t h e y have t o e s t a b l i s h t h e e l e m e n t s 

o f t h e i r case and t h e y h a v e n ' t done t h a t y e t . 

T h e y ' r e b e i n g g i v e n t h e o p p o r t u n i t y t o p r e s e n t 

t h e s e t h i n g s a t a l a t e r d a t e , whereas f o r us t o 

e s t a b l i s h t h e e x i s t e n c e o f our o p e r a t i n g 

a g r e e m e n t , we're k i c k e d back i n t o c o u r t t o go 

d e c i d e t h a t i s s u e t h e r e . I d o n ' t t h i n k we're 

r e c e i v i n g t h e same t r e a t m e n t . 

CHAIRMAN LEMAY: I'm n o t g o i n g t o a l l o w 

t h a t k i n d o f argument h e r e because we have n o t , 

as a Commission, we have n o t l o o k e d a t or have we 

i n t e r p r e t e d o p e r a t i n g a g r e e m e n t s o r t h e v a l i d i t y 

o f o p e r a t i n g a g r e e m e n t s . That i s a m a t t e r f o r 

t h e c o u r t s . 
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We have, as a m a t t e r o f our 

j u r i s d i c t i o n , d e t e r m i n e d and a c c e p t e d t h e r i g h t 

t o d r i l l . We make t h a t a s s u m p t i o n . I t can be 

p r o v e d . We do make t h a t d e t e r m i n a t i o n and we do 

have a u t h o r i t y t o f o r c e p o o l . That i s our 

a u t h o r i t y , and we're p u r s u i n g t h a t p a t h . They 

a r e d i f f e r e n t a r e a s o f j u r i s d i c t i o n . I s t a t e d 

t h a t p r e v i o u s l y and I ' l l s t a t e i t a g a i n . One i s 

a l e g a l r i g h t , a l e g a l r i g h t t o p r o p e r t y , and 

t h a t you've t a k e n t o a c o u r t o f j u r i s d i c t i o n . 

We d o n ' t i n t e r p r e t o p e r a t i n g 

a g r e e m e n t s . We n e v e r have. I f y o u ' r e l o o k i n g 

f o r f u t u r e commitments, we n e v e r w i l l . How c l e a r 

can I be? 

MR. TURNER: I u n d e r s t a n d y o u r p o s i t i o n 

r e a l we 1 1 . 

CHAIRMAN LEMAY: Thank y o u . 

Commissioner C a r l s o n , do you want t o c o n t i n u e ? 

COMMISSIONER CARLSON: I d o n ' t know i f 

I have any more q u e s t i o n s . I'm j u s t t r y i n g t o 

c l a r i f y t h e i s s u e s h e r e . 

As I u n d e r s t a n d , Mr. T u r n e r , i f you 

have a l l e g a t i o n s t h a t t h e y do n o t have a r i g h t t o 

d r i l l , i t ' s based on t h a t t h o s e r i g h t s have been 

g i v e n up because t h e y a r e a s u c c e s s o r i n i n t e r e s t 
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t o t h e o p e r a t i n g a g r e e m e n t , i s t h a t c o r r e c t ? 

MR. TURNER: No. 

COMMISSIONER CARLSON: Are you 

c o n t e s t i n g t h a t t h e y have t h e 10 and a h a l f 

p e r c e n t w o r k i n g i n t e r e s t ? 

MR. TURNER: Yes, s i r . 

COMMISSIONER CARLSON: Do you have any 

i n d i c a t i o n o r e v i d e n c e t h a t t h e y do n o t have such 

an i n t e r e s t ? 

MR. TURNER: I j u s t d o n ' t have any 

e v i d e n c e t h a t t h e y do. I know John T r i g g owns 

t h e i n t e r e s t o f r e c o r d , and I have a p i e c e o f 

paper h e r e t h a t says t h e y own t h e s e i n t e r e s t s and 

t h e s e p e r c e n t a g e s , and t h a t ' s a l l we've g o t . 

COMMISSIONER CARLSON: But you have no 

i n d i c a t i o n o r n o t h i n g t o i n d i c a t e t h a t t h e sworn 

t e s t i m o n y h e r e i s n o t t r u e , i s t h a t c o r r e c t ? 

MR. TURNER: No, n o t h i n g t o i n d i c a t e 

t h a t o t h e r t h a n what I f i n d i n t h e c o u n t y 

r e c o r d s . 

MR. STOVALL: L e t me s u g g e s t , t o 

pe r h a p s g i v e you some g u i d a n c e and l e t you know 

i t ' s n o t q u i t e a s — o r t h a t t h e r e i s a b a s i s f o r 

t h i s , I w o u l d b e l i e v e t h a t w i t h r e s p e c t t o t h e 

r i g h t t o d r i l l , t h e y have e s t a b l i s h e d t h e p r i m a 
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f a c i e case and p e r h a p s y o u r b u r d e n i s t o say, 

p r e s e n t somebody who r e p r e s e n t s t h e T r i g g 

i n t e r e s t s t o say t h a t no, t h e y c a n ' t a c q u i r e t h a t 

r i g h t t o d r i l l . We're n o t g i v i n g them p e r m i s s i o n 

t o d r i l l o ur i n t e r e s t . We own t h e i n t e r e s t and 

t h e y have no way t o a c q u i r e i t because we d o n ' t 

g i v e them p e r m i s s i o n t o . 

I t h i n k t h e i r t e s t i m o n y , t o be s u r e t h e 

o p e r a t i n g agreement e x i s t s , has t o be a c c e p t e d as 

t r u t h f u l . We c o u l d go i n t o a l i n e o f q u e s t i o n i n g 

a b o u t o i l f i e l d p r a c t i c e w i t h r e s p e c t t o t h a t , 

b u t I t h i n k t h a t i s a s u c c e s s f u l p r i m a f a c i e case 

and, a t t h i s p o i n t , i t i s r e b u t t a b l e , c l e a r l y 

r e b u t t a b l e , w i t h e v i d e n c e t h a t t h a t i s n o t an 

a c c u r a t e s t a t e m e n t due t o m i s u n d e r s t a n d i n g o r , i n 

t h e w o r s t case, t h a t i t were n o t t r u e . 

We r e c o g n i z e , as a Commission, t h a t 

t h e s e a g r e e m e n t s do e x i s t and t h a t t e s t i m o n y as 

t o t h a t e f f e c t i s a c c e p t a b l e . I t ' s n o t b e i n g 

c o n t r o v e r t a b 1 e , b u t i t i s a c c e p t a b l e . 

CHAIRMAN LEMAY: Excuse me, C o u n s e l o r . 

Mr. C a r r o l l , you have how many w i t n e s s e s ? 

MR. CARROLL: I have f o u r w i t n e s s e s . 

CHAIRMAN LEMAY: You've g o t a landman? 

MR. CARROLL: I have two landmen, and 
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t h e o t h e r landman was t h e one I was n o t p r o p o s i n g 

t o c a l l u n t i l Mr. T u r n e r r a i s e d a l l t h e s e 

q u e s t i o n s a b o u t t h e o w n e r s h i p . I have f h e 

landman t h a t o r i g i n a l l y r e s e a r c h e d t h e t i t l e and 

p u r c h a s e d t h e f a r m o u t agreement f r o m T r i g g , 

p r e s e n t . 

CHAIRMAN LEMAY: I s t h a t someone you 

w o u l d l i k e t o q u e s t i o n on t i t l e and r i g h t t o 

d r i l l ? 

MR. CARROLL: I guess. 

CHAIRMAN LEMAY: Who e l s e do you have? 

MR. CARROLL: I have an e n g i n e e r and a 

g e o l o g i s t . 

CHAIRMAN LEMAY: S h a l l we c o n t i n u e ? 

Commissioner Weiss, do you have any q u e s t i o n s ? 

COMMISSIONER WEISS: I d o n ' t have any 

que s t i ons. 

CHAIRMAN LEMAY: I n t e r m s o f how t h e 

i n t e r e s t was a c q u i r e d and t h e t r a d e , i s t h a t y o u r 

o t h e r landman, o r — 

MR. CARROLL: That w o u l d be a l l t h a t 

our o t h e r landman w o u l d c o v e r . 

CHAIRMAN LEMAY: Maybe I need t o ask 

some q u e s t i o n s o f Mr. B u r c h , t h e n . 

THE WITNESS: May I make a s t a t e m e n t ? 
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CHAIRMAN LEMAY: Yes. 

THE WITNESS: Y a t e s wants t o p r o v i d e 

a n y t h i n g t o s a t i s f y t o t h e Commission t h a t we do 

have t h e r i g h t t o d r i l l . We d i d n ' t f e e l l i k e we 

were g o i n g t o come up h e r e and have t o d e f e n d 

o u r s e l v e s a g a i n s t o w n i n g t h a t r i g h t t o d r i l l . We 

f e l t l i k e we were a c t i n g as a p r u d e n t o p e r a t o r by 

o b t a i n i n g t h e f a r m o u t , by o b t a i n i n g an i n t e r e s t 

i n t h a t f a r m o u t , and p r o p o s i n g our w e l l . 

We d i d n ' t want t o d r a g t h i s i n f r o n t o f 

t h e Commission t o t r y and d e f e n d t h e r i g h t t h a t 

we have t o d r i l l . W e ' l l be g l a d t o p r o v i d e t h e 

Commission and w e ' l l be g l a d t o p r o v i d e N e a r b u r g 

w i t h a n y t h i n g t h e y need t o do t o s a t i s f y t h a t , 

b u t we d i d n ' t want t o f e e l l i k e w e ' r e — b e c a u s e , 

you know, i f we succumb t o t h a t t y p e s i t u a t i o n , 

i t ' s l i k e , you know, t o where we g e t a s s i g n m e n t s 

and g e t e v e r y t h i n g t h a t we need, you know, t o 

f i l e o f r e c o r d , w h i c h a l o t o f t h o s e c o n t r a c t s 

n e v e r a r e , we d o n ' t want t o f e e l l i k e — 

CHAIRMAN LEMAY: Mr. B u r c h , we 

u n d e r s t a n d y o u r p o s i t i o n . W e ' l l make t h e 

d e t e r m i n a t i o n w h e t h e r or n o t you have t h e r i g h t 

t o d r i l l . 

THE WITNESS: Okay. 
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CHAIRMAN LEMAY: I have some 

q u e s t i o n s . 

EXAMINATION 

BY CHAIRMAN LEMAY: 

Q. Your E x h i b i t No. 2 l i s t s a l o t o f 

p e o p l e i n t h e r e t h a t e q u a l 50 p e r c e n t . A l s o , 

y o u r E x h i b i t No. 4 i s a l e t t e r f r o m Mr. Cr o m w e l l 

i n d i c a t i n g , d i f f e r e n t t h a n t h e o t h e r p e o p l e , t h a t 

he's c l a i m i n g t o be t h e o r i g i n a t o r o f t h e 

p r o s p e c t i n h e r e , i s t h a t c o r r e c t ? 

A. Yes, s i r , t h a t ' s c o r r e c t . 

Q. L i n e 4 seems l i k e i s a w o r k i n g i n t e r e s t 

owner and o r i g i n a t o r o f t h i s p r o s p e c t ? 

A. Yes, s i r . 

Q. D i d you have n e g o t i a t i o n s w i t h Mr. 

Cro m w e l l as t h e o r i g i n a t o r o f t h e p r o s p e c t ? 

A. No, s i r . Mr. C r o m w e l l a c t u a l l y t o o k 

t h i s and s o l u t h i s i d e a t o t h e Beddes b r o t h e r s . 

MR. CARROLL: To h e l p , Mr. Cr o m w e l l i s 

th e g e o l o g i s t who I w i l l p u t on t h e s t a n d . 

CHAIRMAN LEMAY: F i n e . I needed t o 

c l a r i f y t h a t , and I w i l l d i r e c t my q u e s t i o n s t o 

Mr. C r o m w e l l . Thank y o u . I have no f u r t h e r 

q u e s t i o n s . C a l l y o u r n e x t w i t n e s s . 

MR. CARROLL: May I ask j u s t a c o u p l e 
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o f q u e s t i o n s t o c l a r i f y t h i n g s ? 

CHAIRMAN LEMAY: C e r t a i n l y . 

FURTHER EXAMINATION 

BY MR. CARROLL: 

Q. Mr. B u r c h , E x h i b i t No. 2, t h e o w n e r s h i p 

i n t e r e s t s t h a t a r e r e f l e c t e d f o r Y a t e s P e t r o l e u m , 

Y a t e s D r i l l i n g , Abo, and a l l o f t h i s g r o u p down 

t o N e a r b u r g , a r e t h e s e t h e p e r c e n t a g e s t h a t a r e 

shown i n t h e r e c o r d s o f Y a t e s P e t r o l e u m as t h e y 

a r e k e p t i n t h e n o r m a l c o u r s e o f b u s i n e s s ? 

A. T h a t ' s c o r r e c t . T h a t ' s how we p r o p o s e 

t o o b t a i n t h a t i n t e r e s t t o d r i l l t h a t w e l l . 

Q. I s i t y o u r o p i n i o n t h a t Y a t e s P e t r o l e u m 

has a r i g h t t o d r i l l t h i s w e l l as an i n t e r e s t 

owner o f t h e o i l and gas r i g h t s i n t h a t 

p a r t i c u l a r h a l f s e c t i o n ? 

A. T h a t ' s c o r r e c t . 

Q. Now, one o t h e r t h i n g t h a t you were 

t a l k i n g a b o u t under c r o s s - e x a m i n a t i o n w i t h Mr. 

T u r n e r , t h e o r i g i n a l o r d e r t h a t was handed down 

a t t h e end o f t h e case t h a t was h e l d b e f o r e t h e 

D i v i s i o n , gave Y a t e s P e t r o l e u m u n t i l September 1, 

1992, t o spud t h i s w e l l under t h e p o o l i n g o r d e r 

t h a t i t i s s u e d , i s t h a t c o r r e c t ? 

A. T h a t ' s c o r r e c t . 
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Q. And when you were t a l k i n g a b o u t 

a d d i t i o n a l t i m e , you were making r e f e r e n c e t o t h e 

f a c t t h a t s i n c e we do n o t know when t h e 

Commission's o r d e r i s a c t u a l l y g o i n g t o come 

down, s i n c e a de novo a p p l i c a t i o n was made, 

y o u ' r e a s k i n g t h a t Y a t e s be a l l o w e d 90 days f r o m 

t h e d a t e o f t h e Commission o r d e r i n w h i c h t o spud 

t h e w e l l ? 

A. T h a t ' s c o r r e c t . 

Q. At l e a s t i f t h i s o r d e r comes down 

w i t h i n a r e a s o n a b l e t i m e p e r i o d , t h a t w i l l be 

s t i l l w i t h i n t h e 180-day t i m e p e r i o d i n w h i c h you 

must spud t h e w e l l u n d e r t h e t e r m s o f t h e T r i g g 

f armout ? 

A. We f e e l t h a t t h a t w i l l g i v e us 

s u f f i c i e n t t i m e , y e s . 

Q. I s i t Y a t e s P e t r o l e u m ' s i n t e n t i o n a t 

t h i s t i m e t o d r i l l t h i s w e l l ? 

A. R i g h t now? 

Q. Yes, s i r . 

A. No, n o t r i g h t now. 

Q. I t i s t h e i r p l a n ? 

A. I t i s , y e s . I mean, n o t t o d a y , u n t i l 

we s e t t i e . 

Q. I t ' s t h e u n c e r t a i n t y o f t h e f a c t t h a t 
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t h i s Commission h e a r i n g i s o u t s t a n d i n g ? 

A. C o r r e c t . 

Q. I f we g e t an o r d e r , t h e n , i t i s t h e 

i n t e n t i o n o f Ya t e s P e t r o l e u m t o d r i l l t h e w e l l ? 

Y a t e s has e v e r y i n t e n t i o n t o do t h a t ? 

A. I t ' s our i n t e n t i o n t o p r o c e e d and d r i l l 

t h i s w e l l , y e s . 

Q. And t h e o n l y r e a s o n t h e 90 days i s 

r e q u e s t e d i s t o a l l o w you t o s c h e d u l e t h e w e l l 

t i m e l y , because t h e r e a r e o t h e r w e l l s t h a t Y a t e s 

P e t r o l e u m i s d r i l l i n g ? 

A. T h a t ' s c o r r e c t . 

Q. And i t s p e r s o n n e l i s s p r e a d f a i r l y t h i n 

when y o u ' r e d r i l l i n g a number o f w e l l s ? 

A. T h a t ' s c o r r e c t . 

MR. CARROLL: T h a t ' s a l l I have. 

[ D i s c u s s i o n o f f t h e r e c o r d . ] 

FURTHER EXAMINATION 

BY CHAIRMAN LEMAY: 

Q. Why a r e you here? 

A. Mr. Commissioner, we're h e r e s e e k i n g 

t h e - -

Q. I know what y o u r a p p l i c a t i o n s a y s . Why 

ar e you her e ? 

A. Thcit ' s what we keep a s k i n g o u r s e l v e s , 
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why we're h e r e . We went t h r o u g h t h i s e x e r c i s e 

once b e f o r e , b e f o r e t h e Commission, and r e c e i v e d 

an o r d e r , and we f e l t l i k e i t was — 

Q. Why d i d you come h e r e l a s t t i m e ? 

A. Because we c o u l d n ' t g e t N e a r b u r g t o 

v o l u n t e e r t o — v o l u n t a r i l y a g r e e t o g e t t h i s w e l l 

dr i 1 1 e d . 

Q. We've g o t 50/50 h e r e , and w o u l d 

N e a r b u r g be a q u a l i f i e d o p e r a t o r t o o p e r a t e t h e 

p r o s p e c t ? 

A. We d o n ' t f e e l w i t h t h e e x p e r t i s e t h a t 

we have i n t h a t a r e a and w i t h a f t e r d r i l l i n g t h e 

No. 1 w e l l , w h i c h i s j u s t t o t h e n o r t h o f t h i s , 

we f e e l l i k e t h a t we know what's g o i n g on i n t h a t 

a r e a . 

Q. That wasn't my q u e s t i o n . I wasn't 

a s k i n g what you f e l t you w o u l d do. I s N e a r b u r g a 

q u a l i f i e d o p e r a t o r ? 

A. They o p e r a t e i n New M e x i c o . 

Q. The? r e you go. 

A. I i m a g i n e t h e y ' r e a q u a l i f i e d o p e r a t o r , 

yes . 

Q. Good. T h a t ' s t h e answer I wa n t e d t o 

h e r e . T h e y ' r e q u a l i f i e d . You're h e r e because 

you have 50/50 and you c a n ' t a g r e e , and you've 
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g o t s t i p u l a t i o n s and you've g o t a l l k i n d s o f 

p r o b l e m s . 

CHAIRMAN LEMAY: I s n ' t t h e r e a b e t t e r 

way t o s o l v e t h i s t h i n g t h a n t a k i n g a l l our t i m e 

w i t h l a w y e r s ? I mean, you have two p e o p l e who 

c a n ' t a g r e e . I s i t a f a m i l y f e u d , o r what's 

g o i n g on here? Does t h i s go back t o bad b l o o d 

between b r o t h e r s ? I d o n ' t r e a l l y u n d e r s t a n d what 

t h i s i s a l l a b o u t . 

I u n d e r s t a n d we have l e g a l p r o c e s s e s , 

b u t t o me, I need t o know what's g o i n g on. Why 

c a n ' t we g e t t o g e t h e r on s o m e t h i n g l i k e t h i s 

w i t h o u t d r a g g i n g e v e r y i s s u e under t h e sun? 

MR. TURNER: I t h i n k maybe I can 

a d d r e s s t h a t and b r i n g t h i s t h i n g t o a 

r e s o l u t i o n . 

CHAIRMAN LEMAY: I w o u l d l o v e t o hear 

i t , C o u n s e l o r . Be my g u e s t . 

MR.. TURNER: I was j u s t c o n s u l t i n g my 

c l i e n t a b o u t t h a t v e r y t h i n g . I t a p p e a r s , a t 

l e a s t t o N e a r b u r g , t h a t r e a l l y t h e o n l y t h i n g 

t h a t we're f i g h t i n g a b o u t a t t h i s p o i n t i s t h e 

q u e s t i o n o f t h e amount o f p e n a l t y t h a t w o u l d be 

as s e s s e d a g a i n s t t h e n o n o p e r a t o r , i f t h a t p a r t y 

e l e c t e d t o go n o n c o n s e n t . 
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N e a r b u r g w o u l d be w i l l i n g t o 

c a p i t u l a t e , a t t h i s p o i n t , t o a l l o w t h e 

c o m p u l s o r y p o o l i n g t o t a k e p l a c e i n l i e u o f t h e 

o p e r a t i n g a greement, i f t h e p e n a l t y were s e t , as 

t h e y ' r e e s t a b l i s h e d i n t h a t o p e r a t i n g a greement. 

CHAIRMAN LEMAY: What was t h e p e n a l t y 

e s t a b l i s h e d i n t h e o p e r a t i n g agreement? 

MR.. CARROLL: I t ' s 1 0 0 - p e r c e n t p e n a l t y , 

i n t e r m s t h a t t h e Commission has used. 

MR. STOVALL: Cost p l u s a h u n d r e d . 

MR. CARROLL: Cost p l u s a h u n d r e d w o u l d 

be what t h a t s a y s . P l u s , t h e r e w o u l d be--

CHAIRMAN LEMAY: W e l l , l e t me f i n i s h 

h e r e . I d o n ' t want t o have l e g a l a r g u m e n t . L e t 

me j u s t g e t t o t h e h e a r t o f t h e t h i n g . 

MR. CARROLL: W e l l , t h i s i s i t . 

CHAIRMAN LEMAY: C o u n s e l o r , d o n ' t 

i n t e r r u p t me. I'm a s k i n g a q u e s t i o n . Y o u ' l l 

have y o u r chance a f t e r I ask t h e q u e s t i o n and g e t 

an answer. 

Mr. T u r n e r , you have 1 0 0 - p e r c e n t 

n o n c o n s e n t , c o s t p l u s a hundred? 

MR. TURNER: Yes, s i r . 

CHAIRMAN LEMAY: You're s t a t i n g f r o m 

N e a r b u r g ' s p o s i t i o n t h a t you w o u l d be happy i f 
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Y a t e s o p e r a t e d w i t h t h a t n o n c o n s e n t p r o v i s i o n ? 

MR. TURNER: We've a l r e a d y o f f e r e d 

t h a t . 

CHAIRMAN LEMAY: Would you a l s o a c c e p t 

t h a t , i f N e a r b u r g o p e r a t e d , w o u l d you g i v e t h a t 

t o Y ates? 

MR. TURNER: Yes. 

MR, SHELTON: We o f f e r e d t h a t t o d a y . 

CHAIRMAN LEMAY: So, i t ' s a g i v e - t a k e 

p r o p o s i t i o n as f a r as y o u ' r e c o n c e r n e d , w i t h 

1 0 0 - p e r c e n t n o n c o n s e n t ? 

MR.. TURNER: Yes. 

CHAIRMAN LEMAY: Thank y o u. Mr. 

C a r r o l l , i s t h a t s o m e t h i n g you want t o c o n s u l t 

w i t h y o u r c l i e n t s and you w o u l d a c c e p t on a 

g i v e - t a k e b a s i s ? 

MR. CARROLL: I w o u l d have t o c o n s u l t . 

Mr. P a t t e r s o n i s h e r e . 

CHAIRMAN LEMAY: I t h i n k Mr. P a t t e r s o n 

i s w e l l q u a l i f i e d t o speak f o r Y a t e s . Why d o n ' t 

we t a k e a f i v e - m i n u t e i n t e r m i s s i o n — 

MR. CARROLL: Mr. LeMay, t h e r e i s one 

o t h e r i s s u e , and t h i s i s what I was t r y i n g t o 

a d d r e s s a m i n u t e ago, t h e r e a r e two t h i n g s t h a t 

have t o be c o n s i d e r e d when you do t h e f o r c e 
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p o o l i n g . One i s t h e p e n a l t y b u t t h e r e ' s a l s o t h e 

d r i l l i n g r a t e s . 

The o l d agreement t h a t Mr. T u r n e r has 

been t r y i n g t o t a l k a b o u t speaks o f a $750 

d r i l l i n g r a t e and $140 p e r month. What we p u t 

t e s t i m o n y on and what we were g r a n t e d under t h e 

o r i g i n a l o r d e r was $5,000 and $500. There i s 

s u b s t a n t i a l c o n t e n t i o n t h e r e . 

CHAIRMAN LEMAY: I a g r e e . Would you be 

w i l l i n g t o a g r e e , on a g i v e - t a k e b a s i s , t o use 

t h e $5,000, $500 r a t e s ? 

MR. SHELTON: Yes, s i r . 

CHAIRMAN LEMAY: That i s s u e seems t o be 

t a k e n c a r e o f . I s t h e r e a n y t h i n g e l s e t h a t 

c o n c e r n e d yo\i? 

MR. CARROLL: I need t o v i s i t w i t h Mr. 

P a t t e r s o n . 

CHAIRMAN LEMAY: A l l r i g h t . L e t ' s t a k e 

a 1 0 - m i n u t e i n t e r m i s s i o n and see i f we can have a 

g i v e - t a k e p r o p o s i t i o n . 

MR. TURNER: The o n l y o t h e r t h i n g t h a t 

we w o u l d want i n t h e r e , because o f t h e 

q u e s t i o n a b l e t i m i n g o f t h e d r i l l i n g o f t h i s w e l l , 

t h a t i f we a g r e e d t o an o r d e r f o r c o m p u l s o r y 

p o o l i n g , t h a t t h e t i m i n g o f when t h e n o n o p e r a t o r 
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had t o p u t up t h e i r s h a r e t o d r i l l w o u l d be t i e d 

t o t h e p r o p o s e d commencement d a t e o f t h a t w e l l . 

I n o t h e r w o r d s , i f t h e w e l l was 

p r o p o s e d t o be d r i l l e d December 1 s t , t h a t t h e 

n o n o p e r a t o r w o u l d have t o p u t up h i s money 30 

days p r i o r t o t h e spud d a t e , n o t i m m e d i a t e l y upon 

e n t e r i n g t h e o r d e r . 

MR. STOVALL: Mr. Chairman, as f a r as 

t h e t i m i n g o f t h e o r d e r , t h e Commission o r d e r 

w i l l be a new o r d e r and t h e d a t e s w i l l go f r o m 

t h e Commission o r d e r , and we have t h e 30-day 

l a n g u a g e i n t h e r e . 

CHAIRMAN LEMAY: I t h i n k t h e r e ' s ample 

p r o t e c t i o n t h e r e . 

MR. TURNER: Because t h a t ' s a p r o b l e m . 

We w o u l d j u s t want t o t i e i t t o t h e d r i l l i n g o f 

t h e w e l l , n o t t o t h e e n t e r i n g o f t h e o r d e r . 

MR. STOVALL: L e t me r e a d t h e la n g u a g e 

of t h e e x i s t i n g o r d e r . I t h o u g h t t h a t ' s what o ur 

o r d e r s a i d . 

CHAIRMAN LEMAY: That s h o u l d n o t be a 

s t u m b l i n g b l o c k . I t h i n k b o t h p a r t i e s can a g r e e 

on t h a t . 

MR. TURNER: We d o n ' t want t o have o ur 

money t i e d up f o r 180 days and t h e w e l l may n o t 
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ge t d r i 1 l e d . 

MR. STOVALL: I ' l l r e v i e w t h e o r d e r . I 

t h o u g h t t h a t ' s how t h e o r d e r s work. 

CHAIRMAN LEMAY: How much t i m e do you 

need? 

MR,, CARROLL: F i v e m i n u t e s , I w o u l d 

t h i n k . 

CHAIRMAN LEMAY: A l l r i g h t . L e t ' s t a k e 

a f i v e - m i n u t e b r e a k . 

[A r e c e s s was t a k e n . ] 

CHAIRMAN LEMAY: Okay. We s h a l l 

r e sume. 

Mr . C a r r o l l ? 

MR.. CARROLL: Yes, s i r , I w o u l d l i k e t o 

make a s t a t e m e n t t o t h e Commission. 

CHAIRMAN LEMAY: Yes, s i r . 

MR. CARROLL: Mr. Chairman, I have 

v i s i t e d w i t h Randy P a t t e r s o n , l a n d manager f o r 

Yat e s P e t r o l e u m . 

Y a t e s P e t r o l e u m w o u l d a g r e e t o t h e 

f o l l o w i n g as p r o p o s e d by y o u r s e l f , t h e c o s t p l u s 

1 0 0 - p e r c e n t p e n a l t y , t h e $500 and $5,000, p l u s we 

w o u l d ask t h a t p a r t o f t h e agreement be t h a t , 

one, N e a r b u r g w o u l d d i s m i s s a l l o f i t s l a w s u i t s 

a r o u n d t h e c o u n t r y , t h a t i t a g r e e n o t t o a p p e a l 
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t h i s d e c i s i o n f u r t h e r . 

And f u r t h e r m o r e , Mr. Commi s s i o n e r , we 

a r e v e r y t r o u b l e d by h a v i n g t o e n t e r i n t o t h i s 

because what we're d o i n g i s s e t t i n g a v e r y 

d a n g e r o u s p r e c e d e n t . One, Y a t e s P e t r o l e u m has 

t a k e n o f f i c i a l l y t h e p o s i t i o n t h a t t h e r i s k f o r 

t h i s k i n d o f w e l l u nder t h e c i r c u m s t a n c e s 

j u s t i f i e s a 200 p e r c e n t . We have p u t t e s t i m o n y 

on t o t h a t f a c t and, i n f a c t , t h e D i v i s i o n f o u n d 

t h a t j u s t i f i e d . We do n o t want our a g r e e i n g t o 

t h i s t o be c o n s i d e r e d a n y t h i n g more t h a n a l e g a l 

compromise o f d i s p u t e d r i g h t s , and n o t as an 

agreement t h a t t h i s k i n d o f w e l l , u nder t h e s e 

c i r c u m s t a n c e s , j u s t i f i e s a c o s t p l u s 100 

p e r c e n t . 

Because we can see t h a t t h e v e r y n e x t 

t i m e we come b e f o r e t h i s Commission we g e t on t h e 

s t a n d and we say t h i s j u s t i f i e s t h e 200 p e r c e n t 

p e n a l t y and t h e c r o s s - e x a m i n e r s a y s , w a i t a 

m i n u t e . You j u s t a g r e e d t o a 100 p e r c e n t . 

What's t h e d i f f e r e n c e ? 

CHAIRMAN LEMAY: Mr. C a r r o l l , l e t me 

i n t e r r u p t y ou. Rest a s s u r e d t h a t t h i s Commission 

w i l l n o t a c c e p t y o u r agreement o f compromise as 

any k i n d o f a s t a n d a r d f o r f u t u r e f o r c e p o o l i n g 
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a s s e s s m e n t s . We a l w a y s s t a t e i n our f o r c e 

p o o l i n g o r d e r s t h a t i f t h e p a r t i e s can a g r e e , 

t h a t t a k e s p r e c e d e n t o v e r t h e o r d e r , so t h e r e ' s 

no p r e c e d e n t e s t a b l i s h e d by y o u r a g r e e i n g t o a 

l e s s e r p e n a l t y . 

I m i g h t ask a t t h i s t i m e , w o u l d i t be 

a c c e p t a b l e w i t h N e a r b u r g t o d i s m i s s t h e i r 

p r o c e e d i n g s i n o t h e r c o u r t s o f j u r i s d i c t i o n ? 

MR. TURNER: A b s o l u t e l y . 

MR, STOVALL: They become moot a t t h i s 

p o i n t , d o n ' t t h e y , i f you r e a c h an agreement? 

MR.. TURNER: Yes. I guess 

s i m u l t a n e o u s l y w i t h g e t t i n g a l l t h e d o c u m e n t a t i o n 

s i g n e d , t h a t w o u l d be p a r t o f t h e d e a l , t h a t we 

w o u l d d i s m i s s t h e l a w s u i t s i m u l t a n e o u s l y . And 

what I w o u l d p r o p o s e , i f you have some 

r e s e r v a t i o n s a b o u t i t , t h a t we c o u l d s i g n 

documents a t t h e same t i m e , w h i c h w o u l d be a 

d i s m i s s a l o f t h e l a w s u i t , e t c e t e r a . 

CHAIRMAN LEMAY: Can we assume t h i s i s 

a done d e a l , t h e n , g e n t l e m e n ? 

MR.. CARROLL: Yes. 

MR. TURNER: Yes. 

MR. STOVALL: L e t me ask a q u e s t i o n t o 

make s u r e , you w o u l d s t i l l l i k e t h e Commission t o 
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go ahead and e n t e r t h e o r d e r and have t h a t be 

c o n t r o l l i n g , r a t h e r t h a n t r y i n g t o n e g o t i a t e an 

o p e r a t i n g agreement o r t h a t k i n d o f t h i n g , i s 

t h a t c o r r e c t ? 

MR. CARROLL: Yes. I t h i n k you have t o 

u n d e r s t a n d t h a t t h e r e a r e some h a r d f e e l i n g s i n 

t h i s by t h e p r o p r i e t o r s o f our companies, and I 

t h i n k t h a t t h e o n l y way we can l i v e w i t h t h i s a t 

home i s t h a t i t be p r e s e n t e d as, t h i s was a 

Commission d e c i s i o n based upon t h e i r assessment 

of t h e e q u i t y , so t o speak, and i t was more or 

l e s s a compromise e n g i n e e r e d by t h e Commission. 

CHAIRMAN LEMAY: I w o u l d be happy t o be 

i n t h e r e any way we can, g e n t l e m e n . 

MR.. CARROLL: Thank y o u . 

MR. TURNER: Mr. S t o v a l l , j u s t 

r e g a r d i n g t h e i s s u e we t a l k e d a b o u t r e g a r d i n g t h e 

payment o f money, t h e way t h i s p a r t i c u l a r o r d e r , 

and I b e l i e v e ; t h e way most o f them a r e w r i t t e n , 

i s t h a t i t r e q u i r e s t h e payment o f our e s t i m a t e d 

w e l l c o s t s w i t h i n 30 days f r o m t h e d a t e we 

r e c e i v e an AFE. We w o u l d j u s t s i m p l y ask t h a t 

t h e money n o t be r e q u i r e d u n t i l 30 days p r i o r t o 

t h e e s t i m a t e d spud d a t e . 

MR. STOVALL: Any p r o b l e m w i t h t h a t . 
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Mr. C a r r o l l ? 

CHAIRMAN LEMAY: You can j u s t shake 

y o u r head e i t h e r way, Mr. P a t t e r s o n . 

MR. PATTERSON: I'm s o r r y . I r e a l l y 

wasn't l i s t e n i n g . 

MR,. STOVALL: The q u e s t i o n , Randy, i s 

w o u l d you agr e e t o a l l o w them t o n o t p u t up t h e i r 

money u n t i l 30 days b e f o r e a c t u a l p r o p o s e d spud 

d a t e , so t h a t you d o n ' t AFE them ahead o f t i m e ? 

They d o n ' t want you t o f l o a t t h e i r money, i s what 

t h e y d o n ' t want. 

MR. PATTERSON: Okay. 

CHAIRMAN LEMAY: I s t h e r e any 

a d d i t i o n a l t e s t i m o n y i n t h i s case? 

MR., CARROLL: I t a k e i t t h e r e i s 

n o t h i n g a d d i t i o n a l t h a t we need t o s u b m i t t o 

y ou ? 

CHAIRMAN LEMAY: We have t h e o r d e r a l l 

r e a d y . Which s i d e o f t h a t d e a l d i d you want? 

D i d you want o p e r a t o r o r d i d you w a n t — 

MR. CARROLL: We o p e r a t e . 

CHAIRMAN LEMAY: Okay. 

MR. TURNER: W e ' l l l e t them do t h a t . 

CHAIRMAN LEMAY: Okay. A n y t h i n g 

a d d i t i o n a l i n t h i s case? S t a t e m e n t s ? We s h a l l 
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t a k e t h e c a s e u n d e r a d v i s e m e n t . T h a n k y o u , 

g e n t 1emen. 

MR. CARROLL: T h a n k y o u . 

MR.. TURNER: T h a n k y o u . 

( A n d t h e p r o c e e d i n g s c o n c l u d e d . ) 
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