KELLAHIN AND KELLAHIN
ATTORNEYS AT LAW
EL PATIO BUILDING

W THOMAS KELLAHIN® 117 NORTH GUADALUPE TELEPHONE (505) 982-4285

TELEFAX (505) 982-2047
*NEW MEXICQ BOARD OF LEGAL SPECIALIZATION PosT OFFICE BOX 2265
RECOGNIZED SPECIALIST IN THE AREA OF

NATURAL RESOURCES-OIL AND GAS LAW SANTA FE, NEW MEXICO 87504-2265

JASON KELLAHIN (RETIRED 1991}

April 26, 1993

HAND DELIVERED

E@Eﬂw@

Mr. William J. LeMay
0il Conservation Division
310 0l1d Santa Fe Trail

Santa Fe, New Mexico 87501 APR 2 6 1993
i
Re: NMOCD Case 10513 OIL CONSERVAT;
Application of Hanley ON Dvision

Petroleum Inc. for
Determination of Well Costs
Lea County, New Mexico

Dear Mr. LeMay:

The referenced case was filed on June 3, 1992 and
was docketed for hearing on Thursday, July 23, 1992.

Prior to the initial hearing in this case, Mr. James
Bruce, who represents Santa Fe Energy Operating Partners,
L. P., and I, who represent the applicant, entered into
a Jjoint stipulation requesting that this case be
continued indefinitely to allow the parties time to
undertake an audit of well costs for the Kachina "8" Well
No 2.

That audit has been conducted and the parties are
unable to resolve certain audit exceptions.



Mr. William J. LeMay
April 26, 1993
Page Two

We are ready to proceed to hearing before the
Division and request that this case be placed on the
Examiner’s docket now scheduled for May 20, 1993.

w. Thoma;‘ke lahin
WTK/mg !

cc: James Bruce, Esqg.
William F. Carr, Esdg.
Yates Petroleum Corporation
Hanley Petroleum Inc.

1tr426.21%
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*NEW MEXICO BOARD OF LEGAL SPECIALIZATION SANTA FE, NEW MEXICO 87504-22G5
RECOGNIZED SPECIALIST IN THE AREA OF

NATURAL RESOURCES-OIL AND GAS LAW

1ALSDO ACMITTED IN ARIZONA

— July 20, 1992 —_—
JASON KELLAHIN (RETIRED 1991 Y /4“ 5 =
Mr. David R. Catanach VIA FACSIMILE 4
0il Conservation Division (505) 827-5741

310 014 Santa Fe Trail
Santa Fe, New Mexico 87501

-
ES

Re: NMOCD -Cease 10513
Applidation of Hanl Petroleum Inc.
for D termin§2é99/6§9Well Costs
Lea County, . Mexico

Dear Mr. Catanach:

The referenced case appears on your docket and is
scheduled for hearing on Thursday, July 23, 1992.

Mr. James Bruce, who represents Santa Fe Energy
Operating Partners, L.P., and I, who represent the
applicant, have entered into a joint stipulation
requesting that this case be continued indefinitely to
allow the parties time to undertake an audit of well
costs for the Kachina "8" Well No. 2.

We propose that when the parties are ready to
proceed to hearing, I will notify you and have the case
scheduled for hearing.

If this procedure is acceptable to the Division,
please vacate the hearing set for July 23, 1992 and
indefinitely continue the case. If this is not
acceptable, please call me so I can notify Mr. Bruce and
we can appear at the July 23, 1992 hearing.

ery gfﬁx vorE

. Thomas Kellahin
WTK,/Kk1
1trt720.215

cc VIA FACSIMILE
James Bruce (505) 982-8623
Steve Castle (915) 685-1104




STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT
OIL CONSERVATION DIVISION -
NEGETUT

; 3

IN THE MATTER OF THE HEARING Co
BN R ET

CALLED BY THE OIL CONSERVATION ;
DIVISION FOR THE PURPOSE OF g :
CONSIDERING: {2’ CONSERVATION DIvi.

CASE NO. 10513

APPLICATION OF HANLEY PETROLEUM INC.
FOR DETERMINATION OF REASONABLE WELL COSTS,
LEA COUNTY, NEW MEXICO

PRE-HEARING STATEMENT

This pre-hearing statement is submitted by HANLEY
PETROLEUM INC. as required by the 0il Conservation Division.

APPEARANCE OF PARTIES

APPLICANT ATTORNEY

Hanley Petroleum Inc. W. Thomas Kellahin
415 W. Wall, Suite 1500 KELLAHIN AND KELLAHIN
Midland, Texas 79701 P.0O. Box 2265

Attn: Jim Rogers Santa Fe, NM 87504

(915) 684-8051 (505) 982-4285



Pre-Hearing Statement
Case No. 10513

Page 2
OPPOSITION OR OTHER PARTY ATTORNEY
Santa Fe Energy Operating James Bruce
Partners, L.P. Hinkle Law Firm
Suite 1330 P. O. Box 2068
500 West Texas Santa Fe, New Mexico 87504
Midland, Texas (505) 982-4554
STATEMENT OF CASE
APPLICANT:

Hanley Petroleum Inc. has applied to the New Mexico 0il
Conservation Division for a determination of reasonable well
costs for the Kachina 8 Well #2, located in the SW/4NW/4 of
Section 8, T18S, R33E, NMPM, Lea County, New Mexico and
states:

(1) On March 7, 1991, the Division held a consolidated
hearing of the Hanley Petroleum Inc. ("Hanley") compulsory
pooling application in Case 10219 and the Santa Fe Energy
Operating Partners, L. P. ("Santa Fe") compulsory pooling
application in Case 10211.

(2) Hanley and Santa Fe each sought to pool the other
in an 80-acre spacing unit in the W/2NW/4 of Section 8,
T18S, R33E, Lea County, New Mexico for a well to be drilled
to test the Wolfcamp formation in the South Corbin-Wolfcamp
Pool.



Pre-Hearing Statement
Case No. 10513
Page 3

(3) Hanley, with a 50% working interest, sought to be
named operator for a well to be drilled in the north 40-
acres of the spacing unit at an estimated cost of $667,782.

(4) Santa Fe, with a 25% working interest, sought to be
named operator of the same spacing unit but proposed the
well be located in the south 40-acres of the spacing unit on
a tract owned 25% by Santa Fe and 25% by Heyco for a well
estimated to cost $§721,942.

(5) On March 29, 1991, the Division (Examiner Morrow)
entered Order R-9480 granting the Santa Fe application and
denying the Hanley application based upon the Examiner's
conclusion that while either location would result in a
successful Wolfcamp completion, the Santa Fe location was
more appropriate because it conformed to an 80-acre diagonal
well pattern.

(6) On June 12, 1991, the Commission entered Order R~
9480-B (DeNovo) affirming the Examiner order and modifying
the commencement date for the well to September 15, 1991.

(7) On June 21, 1991, Santa Fe notified Hanley of its
right to elect to participate in the well as a consenting
working interest owner under provisions of the compulsory
pooling order.

(8) On July 19, 1991, Hanley exercised its election
under the compulsory pooling order to voluntarily
participate in the well.

(9) By letter agreement dated September 6, 1991, the
parties agreed to use the COPAS Accounting Procedures to
supplement details that the compulsory pooling order fails
to cover.



Pre~Hearing Statement
Case No. 10513
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(10) On September 13, 1991, Santa Fe commenced the
well and on January 9, 1992 completed the well in the
Wolfcamp formation.

(11) On April 23, 1992, Hanley requested Santa Fe to
furnish Hanley an itemized schedule of actual well costs.

{12) On May 4, 1992, Santa Fe delivered to Hanley a
itemized schedule of actual well costs showing a total cost
of $893,715.93.

(13) The actual total well costs submitted by Santa Fe
to Hanley are $171,773.93 more than Santa Fe's estimated
well costs.

(14) In accordance with the Provisions of Ordering
Paragraph (6) of Order R-9480, Hanley objected to the Santa
Fe actual costs as not being reasonable and requested that
the Division determine reasonable well costs after public
notice and hearing.

(15) An audit was undertaken by Hanley which resulted
in eight audit exceptions:

Exception No. 1: ,ﬁé?%ﬂ@€7

(coding error)

Exception No. 2: $4%b5§@4
(coding errors) ” ////
Exception No. 3: $69.51

(sales tax discounts)

Exception No. 4: $6, 000745
{OCD hearing legal expenses) T



Pre-Hearing Statement
Case No. 10513
Page 5

Exception No. 5: 3?,?7@499
(OCD hearing expenses) hd

Exception No. 6: $4,428.60
(overcharge for 22 sacks of Dispac)

Exception No. 7: $1,346.80
(370 feet of unused tubing)

Exception No. 8: $91,670.10
(parted 8 5/8th casing)

(16) Santa Fe has accepted all audit exceptions except
Exception No 8.

(17) A hearing is required to resolve Audit Exception
No. 8.

(18) Prior to drilling the well, Hanley notified Santa
Fe of the risk of collapsed casing if Santa Fe's used its
proposed well design.

(19) Hanley requested in writing that Santa Fe use 8-

5/8th 32.0 ppf K-55 casing to avoid the risk of collapsed
casing.

(20) Santa Fe rejected Hanley's request.

(21) As Hanley predicted, the casing program designed
and used by Santa Fe was inadequate and failed.

(22) Santa Fe's use of 8-5/8th 24.0 ppf K-55 was an act
of gross negligence.

(23) The cost of the casing collapse should be paid by
Santa Fe and not Hanley.



Pre-Hearing Statement
Case No. 10513

Page 6
PROPOSED EVIDENCE
APPLICANT
WITNESSES EST. TIME EXHIBITS
Michael LeMond (comptroller) 30 min. Est. 6
Greg Wilkes (petroleum engineer) 1 hour. Est. 20

PROCEDURAL MATTERS

None applicable at this time.

KELLAHIN AND KELLAHIN

[N

W. Thomas Kella in

P.0O. Box 2265

Santa Fe, New ex1co 87504
(505) 982 4285

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the
foregoing Pre-hearing Statement was transmitted via
facsimile to James Bruce, Sgmta Fe, New Mexico this

15th day of June, l%ﬁ}k\\~’

W. THOMAS KELLAHIN

L)
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*NOT LICENSED IN NEW MEXICO

Florene Davidson MAY | | 993 .
0il Conservation Division | =,
310 0ld santa Fe Trail {OIL CONSE |
Santa Fe, New Mexico 87503 — RVAHONDMSION'

Re: Santa Fe Energy Operating Partners, L.P.
Case No. 10,513

Dear Florene:

I am enclosing an original and two copies of a Motion for
Continuance in the above-referenced matter.

Thank you for your assistance with this matter.
Very truly yours,

HINKLE, COX, EATON, COFFIELD
& HENSLEY

Fran Sowers, Secretary
to James Bruce

Enclosures

VIA HAND DELIVERY

FRS5\93924.c



BEFORE THE NEW MEXICO OIL CONSERVATION DIVISION

APPLICATION OF HANLEY PETROLEUM
INC. FOR DETERMINATION OF REASONABLE
WELL COSTS, LEA COUNTY, NEW MEXICO.

MOTION FOR CONTINUANCE

o
i

. - CONSERVATION Di lS!r)rfg
Santa Fe Energy Operating Partners, L.P. ("Saﬁta—Feﬂ+J£aiéby

moves for a four week continuance of the hearing in the above case,
and in support thereof states:

1. The above case 1is currently scheduled for the May 20,
1993 Examiner hearing.

2. Santa Fe's drilling engineer (Darrel Roberts) is
unavailable for the May 20 hearing.

3. Santa Fe's accountant (James Cassel) is unavailable for
the June 3 hearing.

4. As a result, Santa Fe requests this matter be continued
to the June 17, 1993 Examiner hearing.

5. Counsel for Hanley Petroleum Inc. has been contacted, and
does not oppose this motion.

WHEREFORE, Santa Fe requests the hearing in this case be

continued to the June 17, 1993 hearing.

JGB5\93918.d



Respectfully submitted,

HINKLE, COX, EATON, COFFIELD
& HENSLEY

/

/

Jame's Bruce /

Post Office Box 2068

Santa Fe, New Mexico 87504-2068
(505) 982-4554

Attorneys for Santa Fe Energy
Operating Partners, L.P.

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing
Motion for Continuance was hand-delivered to W. Thomas Kellahin,
117 N. Guadalupe, Santa Fe, New Mexico 87501, this 11th day

gty Boer

James Bruce




STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT
OIL CONSERVATION DIVISION

IN THE MATTER OF THE HEARING
CALLED BY THE OIL CONSERVATION
DIVISION FOR THE PURPOSE OF
CONSIDERING:

EBET]
=
LU N1 eg

D!\!!éi@?‘i a
CASE N0 10,513

EML CONSERVATION

APPLICATION OF HANLEY PETROLEUM
INC. FOR DETERMINATION OF REASON-
ABLE WELL COSTS, LEA COUNTY, NEW

MEXICO.

PRE-HEARING STATEMENT

This pre-hearing statement is submitted by Santa Fe Energy Operating Partners, L.P.
as required by the Oil Conservation Division.

APPEARANCE OF PARTIES

APPLICANT

Hanley Petroleum Inc.
Suite 1500

415 West Wall
Midland, Texas 78701
(915) 684-8051

OPPOSITION OR OTHER PARTY

Santa Fe Energy Operating
Partners, L.P.

Suite 1330

500 West Texas

Midland, Texas 79701

(915) 686-6631

Attention: Curtis D. Smith

JGB3\93A34.d

ATTORNEY

W. Thomas Kellahin
Kellahin & Kellahin

Post Office Box 2265

Santa Fe, New Mexico 87504
(505) 982-4285

ATTORNEY

James Bruce

Hinkle, Cox, Eaton, Coffield
& Hensley

Post Office Box 2068

Santa Fe, New Mexico 87504

(505) 982-4554



Pre-Hearing Statement
NMOCD Case No. 10,513
Page 2

APPLICANT

OPPOSITION

STATEMENT OF CASE

The well costs incurred by Santa Fe Energy Operating Partners, L.P., in the drilling
of the Kachina 8 Fed. Well No. 2 were reasonable, and Hanley Petroleum Inc. should be
required to pay its proportionate share thereof (509%).

APPLICANT
WITNESSES

OPPOSITION
WITNESSES

1. Darrell Roberts
(Engineer)

PROPOSED EVIDENCE

EST. TIME

EST. TIME

20 minutes

EXHIBITS

EXHIBITS

(a)  AFE and Supplemental
AFE

(b)  Memo dated 12/08/92
with attachments dated
07/01/91 and 08/20/91

(©) Videotape of water-
flow



Pre-Hearing Statement
NMOCD Case No. 10,513

Page 3

2.

James Cassell
(Accountant/Auditor)

(d)

20 minutes (a)

(b)

PROCEDURAL MATTERS

Respectfully submitted,

Correspondence
between Santa Fe and
Hanley Petroleum Inc.

COPAS 1984 Account-
ing Procedure/audit
guidelines

Letter dated 12/11/92
to Hanley Petroleum
Inc.

Letter dated 06/_/93
to Hanley Petroleum
Inc.

HINKLE, COX, EATON, COFFIELD

& HENSLEY

/ - el
>

James Bruce
Post Office Box 2068

i Santa Fe, New Mexico 87504-2068

(505) 982-4554

Attorneys for Santa Fe Energy Opearting

Partners, L.P.



Pre-Hearing Statement
NMOCD Case No. 10,513
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing Pre-hearing Statement
was hand-delivered to W. Thomas Kellahin, Esq., Kellahin & Kellahin, 117 N. Guadalupe,
Santa Fe, New Mexico 87501, this [ day of June, 1993.

James Bruce
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OPPOSITION OR OTHER PARTY ATTORNEY
Santa Fe Energy Operating James Bruce
Partners, L.P. Hinkle Law Firm

Suite 1330 P. O. Box 2068
500 West Texas Santa Fe, New Mexico 87504
Midland, Texas (505) 982-4554

STATEMENT OF CASE
APPLICANT:

Hanley Petroleum Inc. has applied to the New Mexico 0il
Conservation Division for a determination of reasonable well
costs for the Kachina 8 Well #2, located in the SW/4NW/4 of
Section 8, T18S, R33E, NMPM, Lea County, New Mexico and
states:

(1) On March 7, 1991, the Division held a consolidated
hearing of the Hanley Petroleum Inc. ("Hanley") compulsory
pooling application in Case 10219 and the Santa Fe Energy
Operating Partners, L. P. ("Santa Fe") compulsory pooling
application in Case 10211.

(2) Hanley and Santa Fe each sought to pool the other
in an 80-acre spacing unit in the W/2NW/4 of Section 8,
T18S, R33E, Lea County, New Mexico for a well to be drilled

to test the Wolfcamp formation in the South Corbin-Wolfcamp
Pool.




STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT
OIL CONSERVATION DIVISION

IN THE MATTER OF THE HEARING
CALLED BY THE OIL CONSERVATION
DIVISION FOR THE PURPOSE OF
CONSIDERING:

CASE NO. 10513

APPLICATION OF HANLEY PETROLEUM INC.
FOR DETERMINATION OF REASONABLE WELL COSTS,
LEAR COUNTY, NEW MEXICO

PRE-HEARRING STATEMENT

This pre-hearing statement is submitted by HANLEY
PETROLEUM INC. as required by the 0il Conservation Division.

APPERRANCE OF PARTIES

APPLICANT ATTORNEY

Hanley Petroleum Inc. W. Thomas Kellahin
415 W. Wall, Suite 1500 KELLAHIN AND KELLAHIN
Midland, Texas 79701 P.O. Box 2265

Attn: Jim Rogers Santa Fe, NM 87504

(915) 684-8051 (505) 982-4285



Pre-Hearing Statement
Case No. 10513
Page 3

(3) Hanley, with a 50% working interest, sought to be
named operator for a well to be drilled in the north 40-
acres of the spacing unit at an estimated cost of $667,782.

{4) Santa Fe, with a 25% working interest, sought to be
named operator of the same spacing unit but proposed the
well be located in the south 40-acres of the spacing unit on
a tract owned 25% by Santa Fe and 25% by Heyco for a well
estimated to cost §721,942.

(53) On March 29, 1991, the Division (Examiner Morrow)
entered Order R-9480 granting the Santa Fe application and
denying the Hanley application based upon the Examiner's
conclusion that while either location would result in a
successful Wolfcamp completion, the Santa Fe location was

more appropriate because it conformed to an 80-acre diagonal
well pattern.

(6) On June 12, 1991, the Commission entered Order R-
9480-B (DeNovo) affirming the Examiner order and modifying
the commencement date for the well to September 15, 1991.

(7) On June 21, 1991, Santa Fe notified Hanley of its
right to elect to participate in the well as a consenting

working interest owner under provisions of the compulsory
pooling order.

(8) On July 19, 1991, Hanley exercised its election
under the compulsory pooling order to voluntarily
participate in the well.

(9) By letter agreement dated September 6, 1991, the
parties agreed to use the COPAS Accounting Procedures to

supplement details that the compulsory pooling order fails
to cover.



Pre-Hearing Statement
Case No. 10513
Page 4

(10) On September 13, 1991, Santa Fe commenced the
well and on January 9, 1992 completed the well in the
Wolfcamp formation.

(11) On April 23, 1992, Hanley requested Santa Fe to
furnish Hanley an itemized schedule of actual well costs.

(12) On May 4, 1992, Santa Fe delivered to Hanley a
itemized schedule of actual well costs showing a total cost
of $893,715.93.

(13) The actual total well costs submitted by Santa Fe
to Hanley are $171,773.93 more than Santa Fe's estimated
well costs.

(14) In accordance with the Provisions of Ordering
Paragraph (6) of Order R-9480, Hanley objected to the Santa
Fe actual costs as not being reasonable and requested that
the Division determine reasonable well costs after public
notice and hearing.

(15) An audit was undertaken by Hanley which resulted
in eight audit exceptiocns:

Exception No. 1: $271.75
(coding error)

Exception No. 2: $490.89
(coding errors)

Exception No. 3: $69.51
(sales tax discounts) - —
Exception No. 4: $6,000.45

(OCD hearing legal expenses)



Pre-Hearing Statement
Case No. 10513

Page 5
Exception No. 5: $2,278.99
(OCD hearing expenses)
Exception No. 6: $4,428.60//
(overcharge for 22 sacks of Dispac) (/
Exception No. 7: $1,346.80_- |/

(370 feet of unused tubing)

Exception No. 8: $91,670.10
(parted 8 5/8th casing)

(16) Santa Fe has accepted all audit exceptions except
Exception No 8.

(17) A hearing is required to resolve Audit Exception
No. 8.

(18) Prior to drilling the well, Hanley notified Santa
Fe of the risk of collapsed casing if Santa Fe's used its
proposed well design.

(19) Hanley requested in writing that Santa Fe use 8-

5/8th 32.0 ppf K-55 casing to avoid the risk of collapsed
casing.

(20) Santa Fe rejected Hanley's reQuest.

(21) As Hanley predicted, the casing program designed
and used by Santa Fe was inadequate and failed.

(22) Santa Fe's use of 8-5/8th 24.0 ppf K-55 was an act
of gross negligence.

(23) The cost of the casing collapse should be paid by
Santa Fe and not Hanley.



Pre~-Hearing Statement
Case No. 10513

Page 6
PROPOSED EVIDENCE
APPLICANT
WITNESSES EST. TIME EXHIBITS
Michael LeMond (comptroller) 30 min. Est. 6

Greg Wilkes (petroleum engineer) 1 hour. Est. 20

PROCEDURAL MATTERS

None applicable at this time.

KELLAHIN AND KELLAHIN

IR

W. Thomas Kella in

P.0. Box 2265

Santa Fe, New ex1co 87504
(505) 982 4285

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the
foregoing Pre-hearing Statement was transmitted via
facsimile to James Bruce, Santa Fe, New Mexico this
15th day of June, 1

4

W. THOMAS KELLAHIN
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W. Thomas Kellahin, Esqg.
Kellahin & Kellahin

117 N. Guadalupe

Santa Fe, New Mexico 87501

Re: Case No. 10,513, Hanley/Santa Fe Well Audit
Dear Tom:

At the last OCD hearinc we briefly discussed (a) hearing
dates, and (b) fact stipulations. As to a hearing date, I spoke
last Friday with my auditor, Jim Cassel, about his availability.
Unfortunately, he is leaving on July 10 for a five week business
trip to South America. Therefore, I request a hearing date of
August 26 or thereafter. Due to the issues discussed during my
motion to dismiss, I believe I need Mr. Cassel present to testify
at the hearing.

As to factual stipulations, I will be glad to work with you on
one. Do you want to dratft 1it, or do you want me to do a first
draft? Please let me know.

Also, I would 1like to stipulate to documents in order to
shorten the hearing. Enclosed are documents I wish to include in
the record:

1. 07/01/91 letter, Hanley to Santa Fe.

2. 07/19/91 letter, Hanley to Santa Fe, with signed AFE
attached.

3. 08/21/91 letter, Santa Fe to Hanley, with 08/20/91 memo
attached.

JGB5\93C09.c



W. Thomas Kellahin, Esq.
Page Two
July 7, 1993

4. 11/25/91 letter, Hanley to Santa Fe.

5. 12/23/91 letter, Santa Fe to Hanley, with supplemental
AfE and memos of 11/25/91 and 10/25/91 attached.

6. 12/26/91 letter, Hanley to Santa Fe, with signed AFE
attached.

7. 05/18/92 letter, Hanley to Santa Fe, with signed AFE
attached.

In addition, we would stipulate to the Hanley audit (your
Exhibit 5), Santa Fe's first response (dated December 11, 1992),
Santa Fe's second response (dated June 10, 1993), and Hanley's
09/06/91 letter to Santa Fe (Exhibit E to your application).

I will be writing a formal motion for continuance to the 0OCD.
Please call me if you have any questions.

Very truly yours,

HINKLE, COX, EATON, COFFIELD
HENSLEY

“~— James Bruce
Enclosures /
c: Robert G. Stovall, Esg. (w/o encls.)

Curtis Smith (w/o encls.)|

Darrell Roberts (w/o encls.)

James Cassell (w/o encls.)

VIA HAND DELIVERY

HINKLE, COX, EATON, COFFIELD & HENSLEY
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0il Conservation Division
310 0l1ld Santa Fe Trail
Santa Fe, New Mexico 87503

2
Re: Case No. 10,%13, Hanley/Santa Fe

Gentlemen:

By this letter Santa Fe Energy Operating Partners, L.P.
requests that the above case be continued to the August 26, 1993
hearing. Santa Fe's auditor, James Cassel, is on a business trip
to South America for five weeks commencing July 10, and thus is
unavailable until mid-August. Due to issues discussed during the
June 17 hearing, I need Mr. Casell present to testify. In
addition, the extra time will allow both sides to prepare a factual

JGB5\93C13.c



David R. Catanach
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July 7, 1993

stipulation so that the issues raised by Santa Fe's motion to
dismiss (concerning the effect of signing an AFE) can be fully
addressed.

Very truly yours,

HINKLE, COX, EATON, COFFIELD
HENSLEY

c: W. Thomas Kellahin,
Curtis Smith
James Cassel

HINKLE, COx, EATON, COFFIELD & HENSLEY
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*NOT LICENSED IN NEW MEXICO

Robert G. Stovall, Esq.
0il Conservation Division
310 0l1d Santa Fe Trail
Santa Fe, New Mexico 87503

Re: Case No. 10,513
(Hanley Petroleum)

Dear Bob:

It is my understanding from our discussions last week that due
to Examiner hearing time constraints on September 9, the above case
is one that will be given a specific hearing date in the future.
I believe Tom Kellahin shares this understanding. As a result, I
am not bringing in any witnesses for the September 9 hearing.

If you will recall, there are two main issues regarding the
dispute over the casing:

1. The effect, if any, of Hanley signing the AFEs.

2. The engineering propriety of Santa Fe's casing
program.

Tom and I will be meeting to stipulate to as many facts as

possible, and suggest addressing only issue 1 at the hearing.
Depending on the OCD's decision, issue 2 may or may not be moot.

JGB5\93G39.c



Robert G. Stovall, Esq.
Page Two
September 8, 1993

Please call Tom or me if you have any questions.

Very truly yours,

LE, COX, EATON, COFFIELD
/" & /HENSLEY
/ <

C: W. Thomas Kellahin, Esqg
(via Hand Delivery)

VIA HAND DELIVERY

HINKLE, Cox, EATON, COFFIELD & HENSLEY



BEFORE THE NEW MEXICO OIL CONSERVATION DIVISION

APPLICATION OF HANLEY PETROLEUM

INC. FOR DETERMINATION OF

REASONABLE WELL COSTS, LEA NO. 10513
COUNTY, NEW MEXICO.

BRIEF OF SANTA FE ENERGY OPERATING PARTNERS, L.P.

I. INTRODUCTION

Santa Fe Energy Operating Partners, L.P. ("Santa Fe") is the
operator of the Kachina "8" Fed. Well No. 2 ("the Well"), located
in Unit E of Section 8, Township 18 South, Range 33 East, in Lea
County. The Well is completed as a producing well in the South
Corbin-Wolfcamp Pool.

The Well was drilled pursuant to Order Nos. R-9480, R-9480-A,
and R-9480-B ("the Orders") entered in Case Nos. 10211 and 10219,
which granted Santa Fe’s application to force pool Hanley Petroleum
Inc. ("Hanley"). Hanley agreed to pay its share of well costs
under the Orders; no operating agreement was signed.

IXI. BSEQUENCE OF EVENTS.

The parties have submitted to the Division a Stipulation of
Admissibility, attaching nine items of correspondence between Santa
Fe and Hanley. Hanley also submitted the Affidavit of James W.
Rogers ("the Rogers Affidavit"). These documents establish the
following:

Pursuant to the Orders, Santa Fe submitted to Hanley Order No.
R-9480-B and an authorization for expenditure ("AFE")! by letter

dated June 20, 1991. Stipulation Item 1. Hanley elected to join

Santa Fe’s terminology is "well cost estimate.”



in the Well by letter dated July 19, 1991. Stipulation Item 5.
Attached to Hanley’s letter was a signed AFE. Id.

Santa Fe proposed using 24 lb. 8 5/8" intermediate casing for
the Well. 8See AFE attached to Stipulation Item 1. By letter dated
July 1, 1991, Hanley requested different casing (32 1lb. 8 5/8")
than that proposed by Santa Fe. Stipulation Item 4. By letter
dated August 31, 1991, Santa Fe rejected Hanley’s casing request,
and submitted engineering data supporting its position. Stipula-
tion Item 6.

During the drilling of the Well, the casing collapsed,
necessitating additional expense. Also, due to unsatisfactory
results in the Wolfcamp "AG" zone, Santa Fe performed an additional
acid treatment job on that zone. The working interest owners were
kept apprised of these developments (See Stipulation Item 7), and
on December 23, 1991 Santa Fe mailed to Hanley a supplemental AFE
which set forth costs to remedy the casing collapse and to
stimulate the Well. Stipulation Item 8. Hanley signed and
returned the supplemental AFE. Stipulation Item 9.

Hanley subsequently filed its application for a determination
of reasonable well costs, claiming among other things that Santa
Fe’s casing program was inappropriate.? At the initial hearing on
this matter, Santa Fe asserted that by signing the AFE’s Hanley
agreed to all Well costs, and thus it could not object to the
additional casing cost (approximately $92,000.00).

ITI. ISSUE.

Hanley has not objected to the cost for the additional stimulation.

2



By signing the AFE’s did Hanley agree to pay the additional
cost attributable to the casing collapse?
IV. DISCUSSION.

There is no clear-cut court ruling on this issue. However,
court decisions indicate that a person who has agreed to pay his
share of well costs is bound by an executed AFE.

Generally, execution of an AFE alone, without any other
agreement to pay well costs, is insufficient to hold a person

liable for well costs. Sonat Exploration Company v. Mann, 785 F.2d4

1232, 1234 (5th cir. 1986) (AFE not enforceable against person who

has not signed an operating agreement); Huffco Petroleum Corp. V.

Massey, 660 F.Supp. 71 (S8.D. Miss. 1986) (there must be a written
promise to pay well costs; execution of an AFE alone does not
constitute a promise to pay), aff’d on appeal 834 F.2d4 540 (S5th
cir. 1987).

When a party signs an operating agreement, it is then bound by

its execution of an AFE. M&T, Inc. v. Fuel Resources Development

Co., 518 F.Supp. 285 (D. Colo. 1981) (person who signs operating

agreement bound by signed AFE). Furthermore, execution of an AFE,
even though an operating agreement is not signed, is binding if

there is other evidence of an agreement to pay. G.H.K. Co. V.

Janco Investments, Inc., 748 P.24 45, 47 (Okla. App. 1987) (party

who executed AFE, requested insurance on the well, and paid first
invoice was liable for proportionate share of well costs).
In the present case, no operating agreement was signed.

However, Hanley agreed to pay its share of well costs under the



force pooling Orders. 8tipulation Item 5. With full knowledge of
the facts, Hanley executed the AFE’s. Under those circumstances,
Hanley was bound by the AFE’s.

One additional item must be addressed: The Rogers Affidavit
states that it was not Hanley’s intent to waive objection on the
intermediate casing issues. See Rogers Affidavit 99 (4), 12.
However, this secret intent is not controlling because it was never

expressed to Santa Fe. Trujillo v. Glen Falls Insurance Co., 88

N.M. 279, 281, 540 P.2d4 209 (1975) ("The controlling intention of
the parties is the mutually expressed assent and not the secret
intent of a party"). Nowhere is Hanley’s "intent" not to waive
objection expressed in the correspondence. Stipulation Items 1-9.
The correspondence between the parties establishes that the only
"mutually expressed assent" was (a) Hanley’s agreement to pay its
share of well costs (Stipulation 1Item 5), and (b) Hanley’s
agreement to pay for its share of costs due to the casing collapse.
Sstipulation Item 9.

V. CONCLUSION.

By agreeing to pay its share of well costs pursuant to the
Orders, Hanley in effect signed an operating agreement. Thus, in
executing the AFE’s it was legally bound to pay its share of costs
as set forth therein. As a result, Hanley consented to the
additional casing expense,’® and that portion of its claim should be

denied.

Hanley does not assert the additional casing cost itself is
unreasonable; rather, it asserts the original casing program was
unreasonable.



HINKLE, COX, EATON,
COFFIELD & HENSLEY

Jamegs Bruce

Post Office Box 2068

Santa Fe, New Mexico 87504-2068
(505) 982-4554

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Brief of Santa
Fe Energy Operating Partners, L.P. was mailed this 23vd day of
September, 1993, to:

W. Thomas Kellahin

Kellahin & Kellahin

Post Office Box 2265

Santa Fe, New Mexico 87504-2265

(v

James Bruce
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STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT
OIL CONSERVATICN DIVISION

IN THE MATTER OF THE APPLICATION
OF HANLEY PETROLEUM INC. FOR
DETERMINATION OF REASONABLE WELL COSTS,
LEA COUNTY, NEW MEXICO.
CASE No 10513

HANLEY PETROLEUM INC.'S
MEMORANDUM

This Memorandum is provided on behalf of Hanley
Petroleum Inc. and in response to the Division's request
for research concerning one of the issues involved in
this case.

BACKGROUND:

On June 17, 1993, the Division commenced a hearing
called upon the application of Hanley Petroleum Inc. for
a determination by the Division of reasonable well costs
in accordance with the terms of a compulsory pooling
order (R-9480, as amended).

At that hearing the parties were presenting evidence
concerning certain unresolved audit exceptions still in
dispute between Santa Fe Energy Operating Partners, L.P.
("Santa Fe"), the operator, and Hanley Petroleum Inc.
("Hanley") the non-operating working interest owner.



Of particular interest is disputed Audit Exception
No 8. involves whether Hanley should have to pay its
share of $91,670.10 expended by Santa Fe on the subject
well to repair the 22 ppg 8-5/8th intermediate casing
which had failed.

UNCONTESTED FACTS:

Hanley and Santa Fe each sought to pool the other in
an 80-acre spacing unit in the W/2NW/4 of Section 8,
T18S, R33E, Lea County, New Mexico for a well to be
drilled to test the Wolfcamp formation in the South
Corbin-Wolfcamp Pool.

At the pooling hearing, Hanley submitted an AFE
which proposed, among other things, the use of 900 feet
of 32 ppg strength intermediate casing which would cost
$2,610.00 more than the 24 ppg strength intermediate
casing which Santa Fe's AFE proposed.

On March 29, 1991, the Division granted the Santa Fe
application and denied the Hanley application. On June
12, 1991, the Commission approved the Division order.

The parties tried but failed to reach an agreement
on a Joint Operating Agreement. Santa Fe committed
Hanley's interest in the well pursuant to a compulsory
pooling order.

On June 20, 1991, Santa Fe sent a letter with an AFE
to Hanley notify Hanley of its right to make an election
to participate under the compulsory pooling order as a
consenting party. The Santa Fe AFE itemized the use of
24 ppg 8-5/8th intermediate casing at a cost of
$36,804.00.

On June 25, 1991, Santa Fe sent another letter to
Hanley advising Hanley it had until July 21, 1991 to make
its election.

Page 2



On July 1, 1991, Hanley sent a letter to Santa Fe
expressing its concern over the strength of the weaker
casing. On July 9, 1993, Hanley attempted to contact
Santa Fe about this issue and on July 12, 1991 was told
an answer would be coming.

In order to be a consenting party, Hanley had to
make its election by Sunday, July 21, 1991.

Despite its efforts, Hanley had not received a
response from Santa Fe concerning the casing strength and
so on Friday, July 19, 1991 signed the AFE and forwarded
it to Santa Fe in order to make a timely election to join
in the well. (See Attachment "A," the Rogers' Affidavit).

On September 12, 1991, while drilling, the
intermediate casing collapsed.

ISSUE:

What, if anything, is the affect of Hanley having
signed the Santa Fe "AFE" which included the costs for
the intermediate casing string at a casing-strength which
Hanley had told Santa Fe was too weak and which later
collapsed?

DISCUSSION:
(1) SIGNING AN AFE IN THE ABSENCE OF A JOA:

Signing an AFE does not create a contract. 1In the
absence of a JOA, an AFE is not binding upon the parties.
Sonat Exploration Company v. Mann, 785 F.2d 1232 (5th
Cir. 1986). Copy attached.
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AFEs are disseminated to satisfy Article VI.B.1 of
the JOA, which mandates that notice be given of any
proposed operation, specifying that work to be performed,
the location, the prcoposed depth, objective formations
and the estimated cost of the operation. AFEs are
generally considered estimates of the costs anticipated
and not firm commitments. For example, the Fifth Circuit
in Sonat Exploration, supra., interpreting Mississippi
law, held that AFEs executed by a non-operator who is not
a party to a JOA do nct obligate the non-operator to pay
for the costs of drilling, completing or sidetracking a
well.

Because of the contractual obligations set forth in
the JOA, the parties are committed to a "AFE" election
procedure for making decisions concerning the conduct of
those operations. In M&T, Inc. v. Fuel Resources
Development Co., 518 F.Supp. 285 (D. Colo. 1981), a non-
operator declared his intention to go non-consent on a
well that had exceed the AFE, but had not reached the
objective depth. The court pointed out, "It is axiomatic
that drilling costs cannot be estimated with certainty
and that an AFE is at best a good-faith estimate. AFE's
are usually exceeded, often by very substantial amounts."
The court held that the JOA did not permit a party to go
non-consent during the drilling phase and that the AFE
was only an estimate of the costs and not a limitation on
the operator's authority.

(2) SIGNING AN AFE PURSUANT TO A JOA:

It was expected that guidance for the Division on
this issue might be obtained from an examination of the
various AAPL Model Forms of Joint Operating Agreements
( " JOA" )

However, in this instance, the JOA-AFE procedures
under any of the AAPL Model forms only provides a view of

a "Catch-22" example which would make Joseph Heller
proud.
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Lewis G. Mosburg, Jr., a well recognized authority
on Joint Operating Agreements, writes that the 1977 and
1982 versions of the AAPL Model Form JOA all contain
important gaps--or uncertainties including:

"Once an operaticn is proposed under the Model Form,
the non-proposing parties must accept it exactly as
made, or elect not to participate in the operation.
No provision is made for proposing alternative
methods of conducting the operation either as to
method, depth or location." (at page 33),

and conversely:

"Commitment to an operation is commitment to all
expenses incurred in connection with that operation
(with Exception of the "Casing Point Election"
provided for in Option 1 of the Article VII.D.1)."
(at page 34).

Lewis G. Mosburg, Jr. "Handbook on the AAPL Model Form
Operating Agreement" (University of Tulsa-1989).

Although the 1989-Model Form added a new Article
VI.B.6 1labelled "Order of Preference of Operations"
provides a balloting procedure for competing proposals,
that process still would allow the majority owner to
dictate the operation and compel the minority owner to
make an "all or nothing" election on that operation. See
Ellis, "An overview of Article VI" The 0il and Gas Joint
Operating Agreement, Paper No. 3, Rocky Mt. Min. L. Fdn.
1990).

Thus, if the non-operator accepts the Operator's
AFE but with conditions, then he runs the risk that the
operator may claim that a non-operator by conditioning
its acceptance has elected not to participate in the
proposed operation.
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As a result of signing a joint operating agreement
some jurisdictions hold that any party approving an AFE
is committed to participating in the operation even
though it proves more costly than initially anticipated.

This is because Article VI B (1) of the JOA provides:

" The parties receiving such a notice shall have
thirty (30) days after receipt of the notice within which
to notify the party wishing to do the work whether they
elect to participate in the cost of +the proposed
operation."

Accordingly, pursuant to the terms of a joint
operating agreement, a party who agrees to the AFE is
committed to participating in the operations set out
therein, even though it proves more costly than initially
anticipated. Cleverock Energy Corp. v. Trepel, 609 F. 2d.
1358 (10th Cir. 1979) and others.

(3) REMEDIES UNDER A JOA:

Even with the above flaws and limitations of a JOA,
a party committed to a JOA can still sign the AFE and
challenge an operation that exceeded the AFE by arguing
that the excessive costs were "not necessary or property"
as required by Article II.12 of the 1974 COPAS or Article
11.15 of the 1984 CCPAS or that the costs were "not
reasonable and necessary" as provided for in the common
law rules relating to a drilling co-tenant's right to
reimbursement.

Finally, Article V.A. provides the operator still is
liable to the non-operating working interest owners if
the operator's conduct is grossly negligent or for
willful misconduct and those allegations can still be
made even if the AFE is signed under a valid JOA.
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(4) DIFFERENCES BETWEEN AN JOA AND A COMPULSORY POOLING
ORDER:

The JOA is a voluntary agreement by the parties, the
primary function of which is to designate one of the
parties as the operator, describe the scope of the
operator's authority, provide for the allocation of costs
and production among the parties to the agreement, and
provide for recourse among the parties if one or more
default in their obligations.

The compulsory pooling order was entered over the
objection of Hanley and INVOLUNTARILY pooled its interest
to a well by an operator and at costs over which it had
strong opposition.

The State of New Mexico has used its police powers
to compel the consolidation of Hanley's interest over its
objection. Now, in order to avoid the risk factor
penalty, Hanley consented to pay for its share of the
costs of the well. Therefore the correct issue in this
case is not the affect of signing the AFE but is whether
Santa Fe was reasonable 1in its use of the weaker
intermediate casing when it was granted the privilege by
the State of New Mexico to drill this well over the
objection of Hanley.

(4) THE AFE AMBIGUITY:

To make an election to be a consenting party the
compulsory pooling order required the prepayment of that
parties share of the costs of the well. However, in this
case, Santa Fe did not require Hanley to prepay its share
in advance. The parties' modification of the order's
election procedure along with Santa Fe's failure to
timely respond to Hanley's concern over the casing
creates an ambiguity over the affect of Hanley's signing
the AFE. Althnugh Hanley's signing of the AFE was
gratuitous and not required under the terms of the pool
order, its purpose and intent for signing the AFE cannot
be determined from an examination of the AFE alone.
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This ambiguity can only be resolved by extrinsic
evidence of what Hanley meant when it signed the AFE and
returned it to Santa Fe. That intent is expressed in
detail in Mr. Rogers' affidavit and resolves the
ambiguity. Hanley did not intend the AFE to constitute a
waiver of its objection concerning the strength of this
casing.

(5) WAIVER AND ESTOPPEL:

Lastly, it is worth comment that Santa Fe suffered
no detriment as a consequence of Hanley's signing the
AFE. With or without the signed AFE, Santa Fe intended
to use the weaker casing. Hanley did not cause Santa Fe
to do anything it had not already decided to do. There
was no detrimental reliance upon the signed AFE by Santa
Fe to create either a waiver by Hanley or cause it to be

estopped from raising this issue. See Sonate Exploration,
supra.

CONCLUSION

The facts and circumstances of this case demonstrate
a compelling need for the Division to "upgrade" its
compulsory pooling orders which have remained virtually
unchanged for at least twenty years.

Now is +the time for the Division to adopt
appropriate portions of Article VI and Article VII of the
1989-AAPL Model Form Joint Operation Agreement for its
compulsory pooling orders which would avoid the
uncertainties and gaps that now exist and which affect
this case and others.
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In addition, this case represents an opportunity for
the Division to adopt a solution for the industry which
fills the current gap of uncertainty that now exists in
similar JOA-AFE situations. To look to +the AFE-JOA
process 1in this instance for a reliable solution is
simply to incorporated an existing flawed process into
the compulsory pooling procedure.

We recommend that the Division find that Hanley's
signature of the AFE was gratuitous, not necessary for
the exercise of its election to participate under the
pooling order and does not constitute approval for the
use of the disputed casing material specified in the AFE.

Respecﬁ?ﬁ?fbgiubm'
\\ \

ﬂ\\/ \\ <

W. Thomas Kellahin

KELLAHIN & KELLAHIN
Attorneys for Hanley Petroleum Inc.
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merits’ .., [referring to Holmes, 682 F.2d

at 1146], we look to Mississippi [the applica-
ble state] law.” 689 F.2d at 588-89.

Although the suit now before us was not
brought in diversity, we find Texas law
contrelling because the note and secunily
agreement are governed by Texas law.
See United States v. Terrey, 554 F.2d 685,
692-93 (5th Cir.1977) (holding state law ap-
plicable to a guaranty dispute involving
federal agency where guaranty agreement
was controlled by a security agreement
that was governed by Texas law and where
the application of Texas law would not
frustrate the intent of the federal pro-
gram). .\dditionally, we observe that the
note and security agreement here were
signed in Texas, the original parties to the
note and security agreement are located in
Texas, and the collaterai is located in Tex-
as.

Texas law, if anything, is more expansive
as to the inclusion of attorneys’ fees in the
substantive amount in controversy than we
found to be the case in Mississippi in our
decision in QOzford. In Texas, attorneys’
fees are included in the amount in contro-
versy as long as the demand for them is
not frivolous. See Barnes v. Bituminous
Casualty Corporation, 495 SW.2d 5, 9
(Tex.Civ.App.—Amarillo 1973, writ ref’d
n.r.e.). Both attorneys’ fees sought under
a note or contract, as is the case here, and
those sought under a statute are includa-
ble. Id. Thus in Texas it is clear that
attorneys’ fees awardable by note or con-
tract are includable in the amount substan-
tively in controversy in Texas and thus are
an “integral part of the merits.” Ozford,
689 F.2d at 588 (discussing the Holmes
test). As such, it is equally clear that
because a motion for such attorneys’ fees
is an integral part of the merits, it is a
motion to alter or amend the judgment for
the purposes of Rule 4(a)(4). Since both
Hooper’s and the FDIC’s notices of appeals
were filed during the pendency of a motion
to alter or amend, we find their notices a
nullity and dismiss for lack of jurisdiction.?

2, We do not decide whether the district court’s
order granting the FDIC's motion to alter or
amend is in fact a presently appealable order or
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Conclusion

Having found the only notices of appeal
by Hooper and the FDIC nullities, we dis-
miss for want of appellate jurisdiction.

DISMISSED. e

w
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SONAT EXPLORATION COMPANY,
etc., Plaintiff-Appellant,

v

William D. MANN and Mann Produc-
tion, Inc., Defendants-Appeliees.

No. 84-4845.

United States Court of Appeals,
Fifth Circuit.

March 14, 1986.

Operator of exploratory gas well
sought recovery of drilling expenses. The
United States District Court for the South-
ern District of Mississippi, Charles Clark,
Circuit Judge, sitting by designation, held
that neither authorizations for expenditures
signed by nonoperators nor their conduct
obligated them to pay drilling costs. Oper-
ator appealed. The Court of Appeals, Pol-
itz, Circuit Judge, held that authorizations
for expenditures executed by nonoperator
who was not a party to operating agree- -
ment covering gas well did not obligate him
to pay drilling costs demanded by operator. -

Affirmed.
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1. Mines and Minerals ¢=109 =
Authorizations for expenditures exe- J§
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cuted by nonoperator who was not a party
to operating agreement covering explorato-

whether the deadline for a notice of appeal has ¥
passed; we decide only that the notices of ap- &
peal by Hooper and FDIC were void. &
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Cite as 788 F2d
ry gas well did not obligate him to pay
drilling costs demanded by operator.

2. Estoppel ¢=85

Operator of exploratory gas well suf-
fered no detriment as a consequence of
alleged misrepresentations of nonoperator
as to payment for drilling costs; misrepre-
sentations did not cause operator to do
anything it would not otherwise have done.

Jefferson D. Stewart, Grunini, Grant-
ham, Grower & Hewes, James A. Keith,
Jackson, Miss., for plaintiff-appellant.

Michael Hartung, Moore, Royals & Har-
tung, Jackson, Miss., for defendants-appel-
lees.

Appeal from the United States District
Court for the Southern Distriet of Missis-
sippi.

Before WISDOM, POLITZ and TATE,
Circuit Judges.

POLITZ, Circuit Judge:

In this diversity jurisdiction case, we
must determine the legal effect, under Mis-
sissippi law, of the execution of an AFE
{“Authorization for Expenditure”) by a
non-operator who was not party to the op-
erating agreement covering the subject ex-
ploratory gas well. The district court con-
cluded that neither the AFEs signed by the
defendants nor their conduct obligated
them to pay the drilling costs demanded by
Sonat Exploration Company. For the rea-
sons assigned, we affirm.

Focts

In the summer of 1977, Sonat, Texas
Crude, Inc., and Stone Qil Corporation en-
tered into a field-wide operating agree-
ment, reflecting their plans for the explora-
tion and development of minerals in West
Sandy Hook, a field which straddled the
line between Louisiana and Mississippi.
Each party to the operating agreement ac-
cepted responsibility for one-third of the
exploration and development costs. Sonat
was designated the operator.

1232 (Sth Cir. 1986)

In 1980 William D. Mann, an oil and gas
investor, purchased acreage within the
West Sandy Hook area. He subsequently
sold a portion to Gus and Jonelle Primos,
reserving a 0.3710940 percent mineral in-
terest. At Sonat’s request, Mann and Pri-
mos committed their acreage “for the pur-
pose of the formation of an Exploratory
Unit” by the Mississippi Oil and Gas Board.
A 640-acre gas drilling unit was estab-
lished.

In June of 1981, Primos assigned 2
0.3125 percent working interest in the drill-
ing unit to Mann Production, Inc. (hereaf-
ter, with Mann individually, collectively re-
ferred to as “Mann”).

In 1981 Sonat drilled, completed, and
sidetracked an exploratory gas well, identi-
fied as Forbes No. 2 Well, at a total cost of
$7,292,708.12. Sonat attributed $27,216 to
Mann’s individual interest and $22,486 to
his corporation’s interest. No part of these
costs has been paid.

Neither Mann nor Primos were asked to
sign either the operating agreement or any
other instrument ratifying or adopting that
agreement. Mann individually signed
three AFEs, dated February 9, 1981, Sep-
tember 21, 1981, and October 19, 1981. As
president of Mann Production, Inc., he
signed one AFE dated October 19, 1981.
These four AFEs contained the estimates
of various expenses to drill, complete, and
sidetrack Forbes No. 2 Well. In each AFE,
the words “Accepted and Agreed” ap-
peared immediately above Mann's signa-
ture. Each AFE contained a breakdown by
category of expense and apportioned the
estimated total cost to an attached list of
working interest owners. The September
AFE packet indicated that an 11.4843750
working interest owner opted not to partici-
pate further. The suggestion that the ex-
penses attributable to this ‘“non-consenting”’
interest were apportioned prorata to the
other working interest owners is not sup-
ported by the attachments to the AFEs.

Sonat's assistant vice president for drill-
ing and production usually tried to get all
interest owners to sign an operating agree-
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ment. If they were unsuccessful in this
effort, but the working interest owner sub-
sequently signed an AFE, Sonat’s repre-
sentative testified that Sonat simply would
treat that owner as a party to the operat-
ing agreement. :

Periodically during the drilling activity
Sonat sent Mann drilling reports, invoices,
and billing statements. After the well was
abandoned, Mann received a bill, in re-
sponse to which he wrote Sonat “relative to
our outstanding balance with your Compa-
ny,” and raised over 30 questions about the
billing, requested a copy of the operating
agreement and the signature page to that
agreement, and concluded by saying that
after receipt of the requested information
“we will make disposition of this outstand-
ing balance.” Mann ultimately declined to
pay and this litigation ensued. The district
court dismissed Sonat’s complaint, finding
that Sonat: (1) had not sustained its burden
of proving that Mann had undertaken in
writing to pay a portion of the costs of
drilling Forbes No. 2 Well; (2) had not
demonstrated an industry custom or prac-
tice which would bind the signer of an
AFE, who had not signed or ratified an
operating agreement, to pay the estimated
costs; and (3) had not shown detrimental
reliance, even though Mann's conduct was
adjudged “misleading.”

Analysis

Sonat maintains that the trial court was
incorrect in its legal assessment of the
AFEs under Mississippi law and in its find-
ing of no detrimental reliance. Sonat first
argues that an AFE, standing alone, consti-
tutes a binding promise to pay a stated
share of drilling and completion costs. No
supporting authority was furnished to the
trial court and our attention has been invit-
ed to none.

Qur research discloses no authority for
the proposition that an AFE is enforceable
against one who has not signed an accom-

1. We have been cited to no authority which
would permit a contract involving mineral de-
velopment, such as is here presented, to be oral.
We tend to the conclusion that the Mississippi

panying operating agreement. The case
cited by appellant, M & T, Inc. v. Fuel
Resources Development Co., 518 F.Supp.
285 (D.Colo.1981), involved an AFE issued
pursuant to a valid operating agreement
between the parties. The cited secondary
authority, Young, 0il and Gas Operating
Agreements: Producers 88 Operating
Agreements, Selected Problems and Sug-
gested Solutions, 20 Rocky Mtn. Min.L.
Inst. 197, 203-08 (1975), addresses the AFE
only in the context of a coexisting operat-
ing agreement. We find no case in which
the signer of an AFE has been held liable
solely because of the execution of the AFE.
We find no secondary authority espousing
such a result.!

Finding no dispositive Mississippi statu-
tory or jurisprudential authority, we must,
as an Erie court, “reach the decision that
we think [the forum] state court would
reach.,” Dipascal v. New York Life Ins.
Co., 749 F.2d 255, 260 (5th Cir.1985). In
doing so we are to “decide ... the issue as
we believe a Mississippi court would decide
it.” Green v. Amerada-Hess Corp., 612
F.2d 212, 214 (5th Cir.), cert. dented, 449
U.S. 952, 101 S.Ct. 356, 66 L.Ed.2d 216
(1980). It is our task to “predict the course
of the Mississippi Supreme Court ... [pre-
suming] ‘that the Mississippi courts would
adopt the prevailing rule if called upon to
do so.'" Turbo Trucking Co. v. Under-
writers at Lloyd’s, 776 F.2d 527, 529 (5th
Cir.1985) (quoting Hensley v. E.R. Carpen-
ter Co., 633 F.2d 1106, 1109 (5th Cir.1980)).
In making our Erie prediction, we are
largely guided by the conclusions of the
trial judge, “schooled and skilled in the law
of his state.” Turbo Trucking Co., 176
F.2d at 529.

The Authorization for Expenditure form
utilized by Sonat contains no language
which may be taken as a promise by Mann
to pay a part of the reflected costs. Nei
ther attached sheet, one a breakdown of
the cost estimate and the other a listing of
working interest owners with a cost appor-

Supreme Court would require that contracts in-

volving oil and gas development be reduced to =

writing. See generally Bell v. Hill Bros. Const. =

Co., Inc., 419 So.2d 575 (Miss.1982).
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tionment, contains language that may be so
considered. The district court’s conclusion
that the AFEs filed in evidence do not
constitute a promise to pay is manifestly
correct. i

The trial judge also found that neither
party offered satisfactory evidence of a
binding industry custom or practice involv-
ing the signing of an AFE by the owner of
a working interest who had not signed or
ratified the pertinent operating agreement.
We come to the same conclusion after a
studied perusal of the record. If there
indeed is an industry custom or practice, it
is not reflected in the evidence now before
the court. If it was Sonat's intention to
rely, in whole or in part, on a custom or
practice followed in the oil industry, it did
not acquit its burden of proof as to that
custom or practice.

Contractual Ambiguity and Extrinsic Ev-
idence

Under Mississippi law, custom and usage
may be used to interpret a vague or ambig-
uous contract. 0.J. Stanton & Co. v. Mis-
sissippt State Hwy. Commn, 370 So0.2d
909 (Miss.1979). But they may not be used
to create a contract. Firemen’s Fund Ins.
Co. v. Williams, 170 Miss. 199, 154 So. 545
(1934). The existence of a clear and valid
contract between the parties necessitates
the exclusion of evidence of custom and
usage. Magnolia Lumber Corp. v. Czer-
wiec Lumber Co., 207 Miss. 738, 43 So.2d
204 (1949). Also, parol evidence may not
be used in the interpretation of an unam-
biguous contract. Noble v. Logan-Dees
Chevrolet-Buick, Inc., 293 So.2d 14 (Miss.
1974).

The AFEs were offered in evidence as
the factual basis for Sonat’s contention
that Mann contracted to pay a portion of
the drilling, completion, and sidetrack ex-
penses. The AFEs are not ambiguous. To
the contrary, they are quite specific. Ar-
guably, one could suggest that the “Ac-
cepted and Agreed” entry is a modicum of
written evidence of a promise to pay. Ac-
cepting such arguendo, parol evidence
would avail appellant naught. Sonat’s vice
president stated that Sonat generally tried

to make all working interest owners parties
to the operating agreement. This suggests
the imperative of the operating agreement.
An expert’s testimony lent support to the
argument that an AFE is only binding if
appended to an operating agreement. We
have come to that conclusion after review-
ing the few cases involving AFEs and some
of the literature on the subject. We agree
with the passing reference of our Tenth
Circuit colleagues in Cleverock Energy
Corp. v. Trepel, 609 F.2d 1358, 1360 (10th
Cir.1979), that an AFE is merely “an esti-
mate of costs without binding effect in the
industry.”

{11 We are persuaded that the AFEs at
bar do not, on their faces, create a legally
binding obligation of Mann to pay a share
of the drilling, completion, and sidetrack
expenses incurred by Sonat.

Sonat’s second contention is that the trial
judge erred in failing to rule that Mann
Production, Inc. was liable for all expenses
attributable to the interest acquired from
Gus and Jonelle Primos. There is no merit
to this contention. Mann could not have a
greater obligation to pay than Primos.
The Primos and Mann positions were iden-
tical. Neither signed nor ratified the oper-
ating agreement. The AFEs did not create
binding obligations for either.

Detrimental Reliance

{21 The final issue raised on appeal in
that the trial court erred in finding that
Sonat suffered no detriment as a conse-
quence of Mann’s misrepresentations. We
find no detrimental reliance. Mann’s mis-
representations did not cause Sonat to do
anything it would not otherwise have done,
particularly the things done because re-
quired by the agreement. Sonat’s vice
president in charge of drilling was precise
and certain. Sonat would have followed
the exact same course of activity whether
Mann committed his less than 2% interest
or declined to do so. Further, the sugges-
tion that Sonat might have shifted the por-
tion of costs attributed to Mann before the
well was abandoned but could not do so
afterwards is simply not persuasive.
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For the foregoing reasons, the judgment
of the district court is AFFIRMED.
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Jesse M. SANCHEZ, Plaintiff-Appellant,
v.

UNITED STATES POSTAL SERVICE,
Defendant-Appellee.

No. 85-~2296
Summary Calendar.

United States Court of Appeals,
Fifth Circuit.

March 21, 1986.

Employee brought civil rights action
against Postal Service, alleging Service dis-
criminated against employee on basis of
national origin in refusing to promote him.
The United States District Court for the
Western District of Texas at San Antonio,
H.F. Garcia, J., entered judgment in favor
of Postal Service and employee filed pro se
appeal, alleging trial counsel failed to pro-
vide him with effective assistance of coun-
sel and requesting new trial. The Court of
Appeals held that: (1) Sixth Amendment
right to effective assistance of ccunsel did
not apply in civil litigation, and (2) allega-
tion that attorney mishandled case was
grounds for potential cause of action
against attorney for malpractice.

Affirmed.

1. Federal Civil Procedure ¢=1951

Sixth Amendment right to effective as-
sistance of counsel does not apply to civil
proceedings. U.S.C.A. Const.Amend. 6.

2. Federal Courts €753

Allegation that attorney representing
employee in civil rights action mishandled
case was grounds for potential cause of

785 FEDERAL REPORTER, 2d SERIES

action against attorney for malpractice, but
was not grounds for appeal in civil rights
action. Civil Rights Act of 1964, § 701 et
seq., 42 U.S.C.A. § 2000e et seq.; US.C.A.
Const.Amend. 6.

Jesse M. Sanchez, pro se.

Helen M. Eversberg, US. Atty., and
Jack B. Moynihan, Asst. U.S. Atty.,, San
Antonio, Tex., Wyneva Johnson and Lori J.
Dym, Office of Labor Law, U.S. Postal
Service, Washington, D.C., for U.S. Postal
Service.

Appeal from the United States District
Court for the Western District of Texas.

Before RUBIN, REAVLEY and HILL,
Circuit Judges.

PER CURIAM:

Plaintiff Jesse Sanchez appeals from a
judgment entered in favor of the defendant
United States Postal Service (Postal Ser-
vice) in this civil rights case. Sanchez
presents a single issue in his appeal
whether the alleged ineffective assistance
rendered by his trial counsel entitles him to
a new trial. Finding Sanchez’ contention in
direct contravention with established cir-
cuit precedent, we affirm.

I

Sanchez, an employee of the Postal Ser-
vice, filed this civil action pursuant to Title
VII of the Civil Rights Act of 1964, specifi-
cally 42 US.C. § 2000e-16. Sanchez al-
leged that the Postal Service discriminated
against him on the basis of his national
origin when the Postal Service did not pro-
mote him. Following a bench trial, at
which a private attorney specializing in civ-
il rights litigation represented Sanchez, the
district court held that the Postal Service
had articulated a legitimate, nondiserimina-
tory reason for Sanchez’ nonselection and
that Sanchez had failed to establish that
the reason was merely a pretext for dis-
crimination. The district court entered
judgment in favor of the Postal Service.
Sanchez then filed his pro se appeal with
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KELLAHIN, KELLAHIN AND AUBREY
ATTORNEYS AT LAW
EL PATIO BUILDING

W THOMAS WELLAHIN® 117 NORTH GUADALUPE TELEPHONE {505} 282-4285

- + TELEFAX (505) 982-2047
KAREN AUBREY PosT OFFICE Box 2265

*NEW MEXICO BOARD OF LEGAL SPECIALIZATION
RECOGNIZED SPECIALIST iN THE AREA OF
NATURAL RESOURCES-OIL AND GAS LAW

SANTA FE, NEW MEXICO 873504-226G5

TALSO ADMITTED 'N ARIZONA

RECEIVED
JASON KELLAHIN (RETIRED 1991) June 3’ 1992 '
JUNG 10
Mr. William J. LeMay QIL CONSERVATION DIVISION
0il Conservation Division -
State Land Office Building
310 01d Santa Fe Trail
Santa Fe, New Mexico 87501 HAND DELIVERED
RE: Application of Hanley Petroleum Inc. fD ST
for Determination of Reasonable Well e e/ ool
Cost pursuant to NMOCD Order R-9480 -

Dear Mr. LeMay;

On behalf of Hanley Petroleum Inc., we are hereby
filing an objection to the actual costs of the subject
well as submitted by Santa Fe Energy Operating
Partners, L. P.

We request that this matter be set on the Division
Examiner's docket scheduled for July 23, 1992,
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I~

W. Thomas Keﬁlahin

—

WTK/jcl
Enclosure
cc: with Enclosure
Hanley Petroleum Inc.
James Bruce, Esq.
William F. Carr, Esq
By Certified Mail Return Receipt Requested

Santa Fe Energy Operating Partners, L.P.
Heyco, Inc.

appt601.215
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ATTORNEYS AT LAW
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(505) 982-4554

FAX (505) 982-8623
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David R. catanach

0il Conservation Division
310 01d Santa Fe Trail
Santa Fe, New Mexico 87503

Robert G. Stovall, Esq.
0il Conservation Division
310 0l1d Santa Fe Trail
Santa Fe, New Mexico 87503

Gentlemen:

Re: Case No. 10,513 (Hanley Petroleum/Santa Fe Energy).

Subsequent to the filing of my brief in the above matter, I
received the affidavit of Santa Fe's well auditor, James L. Cassel.
For what it is worth, the criginal affidavit is submitted herewith,
which Santa Fe requests to be incorporated in the record.
According to Mr. Cassel, a working interest owner is bound by the
types of charges he approved on the AFE, although he may always
challenge the amount of charges. Santa Fe submits that by
approving the two AFEs, which set forth the charges for the 24 1b.
8-5/8" and 32 1lb. 8-5/8" casing, Hanley Petroleum agreed to the
type of expense, and is bound thereby.

Very truly yours,

HINKLE, COX, EATON, COFFIELD
& HENSLEY

e

James Bruce

c: W. Thomas Kellahin, Esg4.
(w/encl.)

JGB5\93H38 .c
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BETORE THE NEW MRXICO OIL CONBERVATION DIVIBION

APPLICATION OF HANLEY PETROLEUM,

INC. FOR DETERMINATION OF No. 10,513
REASONABLE WELL COSTS, LEA

COUNTY, NEW MEXICO.

AFFIDAVIT OF JAMEE L. CASSEL

STATE OF TEXAS )
)8es.
COUNTY OF HARRIS )

James L. Cassel, being duly sworn upon his oath, deposes and
states:

1. I am a Certified Public Accountant and I am employed by
Santa Fe Energy Resources, Inc. ("Santa Fe") as a Senior Auditer to
manage Santa Fe's audits of non-opsrated properties, as well as
Santa Fa's actions regarding audits conducted of Santa Fe's records
by non-operating parties.

2. I have 23-plus years experience in auditing well costs,
including drilling operations, producing operations, and oil/gas
revenuas generated by these operations. Types of arrangements
audited include casing point, non-consent, carried interest, and
net-profit interest, among others.

3. I am personally familiar with the well costs for the
Kachina Fed. 8 Well No. 2.

4, COPAS accounting procedures provide that a non-operator
has the right to audit costs to determine the propriety, or
correctness, of the costs charged to the preperty being audited.

That right, however, does not extend to questioning the incurrence
JGB5\93H26 .c
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of the expense or nature of the expense if the necessity for
incurring such expense has already been approved in the Authority
for Expenditure (APE). An over-expenditure of the AFE can be
questioned if it exceeds a pre-determined percentage of the
originally approvad amount. COPAS guidelines explain that when
judging an over-expenditure of the AFE, the comparison of actual
costs incurred is made to the total of the AFE rather than to its
component parts. The relevant explanation can be found in COPAS
Bullatin No. 10, Section V, paragraph Bé (attached as Exhibit No.
1).

5. 0il industry accounting standarde conform the COPAS
guidelines outlined above: Judgment of performance against the AFE
is based upon the total authorized amount, rather than its
component parts.

€., The well cost estimates (authorizations for expenditure)
for the Kachina Fed. 8 Well No. 2 were within the above guidelines.

7. All portions of the operation to drill and complete the
Kachina Fed. 8 Well No. 2 were properly covered by an AFE. Each of

the applicable AFEs were approved by the working intsrest owners in

the well, The types of charges incurred were the same as those

specified in the approved AFEs. The auditors have the right to

question and take exception to the amount of any charges which are
incorrectly coded or allocated to the property, or which were not
approved by their company, if such approval was necessary. They do
not have the right to gquestion charges whose nature was approved
and were properly incurred for the benefit of the property.

- -
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ngés L. Caesel k\\

' %
SUBSCRIBED AND SWORN 'TO before me this 27 — day of September,

1993, by James L. Cassel.
A@?éhavz/ ‘33( j;ﬁgkzaw“v/

Notary Public

My commission expires:

j/g‘o,/?f/ DONNA H. SHEARER
Notary Public, Stats of Tezsg
My Commission Expires 5/30/94




SENT BY: 9-24-93 © 7:36AM ¢ SFER 4th Floor= 5059828623 :# 5/11

BULLETIN NO. 10

PETROLEUM INDUSTRY ACCOUNTING
EDUCATIONAL TRAINING GUIDE

R
=
o ZardV o

et @

. A VA B .
v. *1 .""“.{“". 7'.?\.5 % ’).:"- o

> R
e
e vr avEh

; . ) “yg}j . 0: .
IR

~
[

S SRy

== r)

L3 7

-—
v L=

—
-
A
=

e

b/ s
=
21

—
3

-l
e w

g

Duifie x2uy
Tl

— -

NS L R

—~~

TR I
I HE T A

EXHIBIT NO. 1

RECOMMENDED BY

P |

COUNCIL OF PETROLEUM ACCOUNTANTS SOCJETIES

Mumy be purchased direct from Ibe publisher
Kraftbiit Froducts, P.O. Bax 800, Tulxa, Okla. 74101

§ REVISED: Aprll, 1990

T PEP—— AR BEE I



SENT BY:

3-24-93 ¢ 7:37AM ¢ SFER 41th Fleor- 5059828623 :# 6/11

controlling costs is the Authorization for Expenditures system that was mentioned in
Section 1 in the discussion of accounting for geological and geophysical exploration.

Where the Authorization for Expenditure (AFE) is used, approval is given for
spending money for specific projects as required. Outlays are based as far as possible
on predetermined budgets which set out anticipated needs for various types of expen-
ditures. Alter the budget has been established and funds earmarked for gencral
purposes, operating departments request approval for expenditures for carrying out
projects.

Approval by means of an AFE should be required for acquisition of each major fixed
assel. [t is customary and desirable to require an AFE for all costs incurred in drilling
and equipping oil and gas propertics, purchasing drilling cquipment and service units.
constructing buildings, and other major projects. It is not practical, however, to obtain
specific approval for minor capital items that are bought in routine operations, so
standing authorizations for small purchases are generally provided. In most companies
AFEs arc not required for operating expenses other than for costs of well work-over
project. Even for work-over jobs, an AFE is usually unnecessary unless the total
estimated cost is greater than some specified amount, for example, $20,000.

a. Summary of procedures used for AFE’s

The following summary outlines procedures used by one oil company in its
AFE system and suggests the nature of forms and records required to implement
the system.

(1) Asset acquisitions and construction are budgeted, where possible, at
least one year in advance.

(2) Authority for carrying out a specific project is requested by proper
opcrating personnel, usually the district superintendent or division superin-
tendent.

(3) Approval is given by appropriate management officials for carrying
out each project. The approval is in the form of an Authorization for
Expenditure. Each AFE is assigned a number and the project it covers is
identified by the AFE number.

(4) All costs of a project are accumulated, and periodic computer runs
summarize costs by each cost category. A Work in Progress ledger (called
by some companies the AFE ledger, Incomplete Construction ledger, or
Work in Progress ledger) is maintained. The ledger provides a record of the
costs of each project. Classification of costs in the ledger is usually identical
or closely similar to that on the AFE.

(5) When a project has been completed, a voucher is prepared to transfer
all costs accumulated under the AFE to the proper asset or expense account.

Costs incurred are compared with amounts authorized by the AFE, and
major discrepancies are closely anatyzed.

b. [llustration of AFE

The AFE in Figure 5-9, page 60), contains appraval to drill an exploratory well
on the R. L. Jones lease. The AFE shows a detailed breakdown of the total
expected drilling costs of $616,200 for intangibles and $54,500 for casing and other
sub-surface equipment. Authorization is complete when proper signatures have
heen affixed to the request. A time limit should be set for beginning the project,
after which a new appropriation will have 1o be made for the project to start. This
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is necessary in order that financial requirements may be better estimated
controlled.

‘_I. When the drilling is finished, all accumulated costs of an AFE are totaled a

compared with the amounts estimated in the AFE and transterred 1o the ass
accounts or expense account, as previously illustrated.

¢. Supplemental AFEs

The AFE form illustrated in Figure 5-9 shows details of the appropriated or
estimated amounts for various categortes of costs. Periodically, as the project
progresses, expenditures actually incurred to date are compared with estimated
costs. It may become evident as the work progresses that the amounts authorized
for certain elements of cost will be insufficient. Costs in excess of the authorized
amount will usually be allowed without additional authorization if they arc
relatively small. If the anticipated over-expenditure is in excess of a certain
amount, however, a supplemental authorization should be required. A typical
rule is outlined below:

A supplemental authorization is required:

» when appropriations providing for cost of $150,000, or less will be
over-expended by $6,000 or more,

e when appropriations providing for cost of more than $150,000, but less
than $1,500,000, will be over-expended by 4 percent or more. and

o when appropriations providing for cost of $1,500,000 will be over-cx-
pended by $60,000 or more.

(. A frequently found rule requires a new AFE whenever actual costs excced the
estimates by more than ten percent. Comparisons of authorized costs and actual
costs are necessary to indicate under-expenditures as well as over-expenditures.

-59.




STATE OF NEW MEXICO
DEPARTMENT OF EMERGY, MINERALS AND NATURAL RESOURCES
OIL CONSERVATION DIVISION

IN THE MATTER OF THE APPLICATION

OF HANLEY PETROLEUM INC. FCR A
DETERMINATION OF REASONABLE WELL COSTS,
LEA COUNTY, NEW MEXICO

CASE: 10513

AFFIDAVIT OF JAMES W. ROGERS

STATE OF TEXAS )
) SS.
COUNTY OF MIDLAND )

JAMES W. ROGERS, being duly sworn upon oath deposes and states:

(1) I am a Certified Professional Landman and am Vice President
Land of Hanley Petroleum Inc. I have been employed in that capacity by
Hanley Petroleum Inc. since 1982. I was personally involved in all
decisicns made by Hanley Petroleum Inc. concerning the subject well and
the various AFE's submitted by Santa Fe to Hanley.

(2) By letter dated July 1, 1991, I expressed to Santa Fe our
concerns about the inadequate strength of the intermediate casing Santa
Fe proposed to use in this well. This letter was sent in response to
Santa Fe's letter of June 25, 1991 wherein they advised that we had 30
days from June 20, 1991 (or July 21, 1991) under Division Order
#R-9480-B in which to make an election to either join as a paying
participant in the well or go non-consent.

(3) On July 9, 1991, after not hearing from Santa Fe, concerning
the suggested changes as pointed out in Hanley's letter, I called Larry
Murphy, Santa Fe Landman. Larry Murphy called back on July 12, 1991 and
advised he would send Santa Fe's comments the following week.

(4) 1Inasmuch as I had not heard back from Santa Fe concerning the
suggested changes by Friday, July 19, 1991, Mr. Robbins was compelled to
sign the AFE on behalf of Hanley in order to avoid the non-consenting
penalty provision of Order R-9480-B. I forwarded the AFE to Santa Fe
with my cover letter dated July 19, 1991 in order to meet the deadline
for joining which was Sunday, July 21, 1991. 1In doing so, it was not
our intent to waive our cbjection to the strength of the intermediate
casing. However, I was afraid to except the casing string for fear of
having Santa Fe then argue that Hanley had failed to properly and timely
elect in the well.



(5) On August 23, 1991, I did receive Santa Fe's letter dated
August 21, 1991 in reply to our July 1, 1991 Letter Agreement in which
they rejected our request to use the stronger casing.

(6) On August 30, 1991, all negotiations ceased in the attempt of
the parties to enter into an acceptable operating agreement, thus
necessitating the drilling of the test well under the New Mexico 0Oil
Cammission Order R-9480-B dated June 12, 1991,

(7) The test well wes spudded on September 12, 1991, and on
September 30, 1991, while drilling, the intermmediate casing collapsed.
Hanley personnel, at that time, reminded Santa Fe that we had cbjected
to running the lighter casing and that the running of the stronger
casing would have been cheap under the then existing circumstances.

(8) The well reached Total Depth of 11,480' on October 14, 1991
at which time production casing was run, the rig was released and there
was no attempt to camplete the well until November 4, 1991, At that
time, and continuing until November 13, 1991, a completion of one of the
potentially productive zones was attempted which proved to be
unsuccessful.

(9) From November 13, 1991 to December 30, 1991, the well was
shut in.

(10) Inasmuch as Hanley's Federal Lease was due to expire on
midnight December 31, 1991, absent actual operations or established
production, I pursued with Santa Fe a dialog to establish actual
operations or production in this well in order to save Hanley's lease.
On November 25, 1991, I wrote a letter to Santa Fe expressing our
concern about this matter. On December 17, and 18, 1991, W. R. Huck,
Hanley's Engineering Consultant had conversations with Santa Fe's
reservoir engineer concerning completion of the well.

(11) On December 23, 1991, Santa Fe furnished Hanley with a copy of
the Supplemental AFE.

{12) On December 26, 1991, Mr. Robbins, on behalf of Hanley
Petroleum, signed the Supplemental AFE. It was our intent to approve
the AFE in order to have 3anta Fe (the operator of the well as mandated
by the Pooling Order) continue with efforts to establish continuous
operations or production prior to midnight December 31, 1991 to save our
lease. It was not our intent, by signing the AFE, to waive our right to
have the Division determine reasonable total well cost, including
resolving the dispute over the strength of the intermediate casing.



(13) Again, we signed the AFE's in order to avoid being a
non-consenting party under the Pooling Order and to ensure the saving of
our Federal lease. As a consenting party to the Pooling Order, we
thought we still had a right to have the Division to determine
reasonable well costs.

Further affiant sayeth not: ’)
/

STATE OF TEXAS §
§

COUNTY OF MIDIAND §
| e
Subscribed and sworn to before me this ./( day of September, 1993.

R AT
) dagfo gl A it mest
Notar)f Public

My Commission expires:

MYRNA L. WINN
NOTARY PUBLIC

State of Yexas
Comm fxp 13-04.94




BEFORE THE NEW MEXICO OIL CONSERVATION DIVISION

APPLICATION OF HANLEY PETROLEUM

INC. FOR DETERMINATION OF

REASONABLE WELL COSTS, LEA NO. 10513
COUNTY, NEW MEXICO.

BRIEF OF SANTA FE ENERGY OPERATING PARTNERS, L.P.

I. INTRODUCTION

Santa Fe Energy Operating Partners, L.P. ("Santa Fe") is the
operator of the Kachina "8" Fed. Well No. 2 ("the Well"), located
in Unit E of Section 8, Township 18 South, Range 33 East, in Lea
County. The Well is completed as a producing well in the South
Corbin-Wolfcamp Pool.

The Well was drilled pursuant to Order Nos. R-9480, R-9480-3,
and R-9480-B ("the Orders") entered in Case Nos. 10211 and 10219,
which granted Santa Fe’s application to force pool Hanley Petroleum
Inc. ("Hanley"). Hanley agreed to pay its share of well costs
under the Orders; no operating agreement was signed.

II. SEQUENCE OF EVENTS.

The parties have submitted to the Division a Stipulation of
Admissibility, attaching nine items of correspondence between Santa
Fe and Hanley. Hanley also submitted the Affidavit of James W.
Rogers ("the Rogers Affidavit"). These documents establish the
following:

Pursuant to the Orders, Santa Fe submitted to Hanley Order No.
R-9480-B and an authorization for expenditure ("AFE")! by letter

dated June 20, 1991. Stipulation Item 1. Hanley elected to join

Santa Fe’s terminology is "well cost estimate."”



in the Well by letter dated July 19, 1991. 8tipulation Item 5.
Attached to Hanley’s letter was a signed AFE. Id.

Santa Fe proposed using 24 lb. 8 5/8" intermediate casing for
the Well. See AFE attached to Stipulation Item 1. By letter dated
July 1, 1991, Hanley requested different casing (32 lb. 8 5/8")
than that proposed by Santa Fe. Stipulation Item 4. By letter
dated August 31, 1991, Santa Fe rejected Hanley’s casing request,
and submitted engineering data supporting its position. Stipula-
tion Item 6.

During the drilling of the Well, the casing collapsed,
necessitating additional expense. Also, due to unsatisfactory
results in the Wolfcamp "AG" zone, Santa Fe performed an additional
acid treatment job on that zone. The working interest owners were
kept apprised of these developments (See Stipulation Item 7), and
on December 23, 1991 Santa Fe mailed to Hanley a supplemental AFE
which set forth costs to remedy the casing collapse and to
stimulate the Well. Stipulation Item 8. Hanley signed and
returned the supplemental AFE. Stipulation Item 9.

Hanley subsequently filed its application for a determination
of reasonable well costs, claiming among other things that Santa
Fe’s casing program was inappropriate.? At the initial hearing on
this matter, Santa Fe asserted that by signing the AFE’s Hanley
agreed to all Well costs, and thus it could not object to the
additional casing cost (approximately $92,000.00).

ITI. ISSUE.

Hanley has not cbjected to the cost for the additional stimulation.

2



By signing the AFE’s did Hanley agree to pay the additional
cost attributable to the casing collapse?
IV. DISCUSSION.

There is no clear-cut court ruling on this issue. However,
court decisions indicate that a person who has agreed to pay his
share of well costs is bound by an executed AFE.

Generally, execution of an AFE alone, without any other
agreement to pay well costs, is insufficient to hold a person

liable for well costs. Sonat Exploration Company v. Mann, 785 F.2d4

1232, 1234 (Sth Ccir. 1986) (AFE not enforceable against person who

has not signed an operating agreement); Huffco Petroleum Corp. V.

Massey, 660 F.Supp. 71 (8.D. Miss. 1986) (there must be a written
promise to pay well costs; execution of an AFE alone does not
constitute a promise to pay), aff’d on appeal 834 F.2d 540 (S5th
cir. 1987).

When a party signs an operating agreement, it is then bound by

its execution of an AFE. M&T, Inc. v. Fuel Resources Development

Co., 518 F.Supp. 285 (D. Colo. 1981) (person who signs operating
agreement bound by signed AFE). Furthermore, execution of an AFE,
even though an operating agreement is not signed, is binding if

there is other evidence of an agreement to pay. G.H.K. Co. V.

Janco Investments, Inc., 748 P.24 45, 47 (Okla. App. 1987) (party

who executed AFE, requested insurance on the well, and paid first
invoice was liable for proportionate share of well costs).
In the present case, no operating agreement was signed.

However, Hanley agreed to pay its share of well costs under the



force pooling Orders. Stipulation Item 5. With full knowledge of
the facts, Hanley executed the AFE’s. Under those circumstances,
Hanley was bound by the AFE’s.

One additional item must be addressed: The Rogers Affidavit
states that it was not Hanley’s intent to waive objection on the
intermediate casing issues. 8ee Rogers Affidavit qq (4), 12.
However, this secret intent is not controlling because it was never

expressed to Santa Fe. Trujillo v. Glen Falls Insurance Co., 88

N.M. 279, 281, 540 P.2d 209 (1975) ("The controlling intention of
the parties is the mutually expressed assent and not the secret
intent of a party"). Nowhere is Hanley’s "intent" not to waive
objection expressed in the correspondence. Stipulation Items 1-9.
The correspondence between the parties establishes that the only
"mutually expressed assent" was (a) Hanley’s agreement to pay its
share of well costs (8tipulation Item 5), and (b) Hanley'’s
agreement to pay for its share of costs due to the casing collapse.
Stipulation Item 9.

V. CONCLUSION.

By agreeing to pay its share of well costs pursuant to the
Orders, Hanley in effect signed an operating agreement. Thus, in
executing the AFE’s it was legally bound to pay its share of costs
as set forth therein. As a result, Hanley consented to the
additional casing expense,’ and that portion of its claim should be

denied.

Hanley does not agsert the additional casing cost itself 1is
unreasonable; rather, it asserts the original casing program was
unreasonable.
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Esqg.

Santa Fe, New Mexico 87503 Santa Fe, New Mexico 87503

qghtlemen:

/
Re: Case No. 10,513 (Hanley Petroleum/Santa Fe Energy).

Subsequent to the filing of my brief in the above matter, I
received the affidavit of Santa Fe's well auditor, James L. Cassel.
For what it is worth, the original affidavit is submitted herewith,
which Santa Fe requests to be incorporated in the record.
According to Mr. Cassel, a working interest owner is bound by the
types of charges he approved on the AFE, although he may always
challenge the amount of charges. Santa Fe submits that by
approving the two AFEs, which set forth the charges for the 24 1b.
8-5/8" and 32 1lb. 8-5/8" casing, Hanley Petroleum agreed to the

type of expense, and is bound thereby.
Very truly yours,

HINKLE, COX, EATON, COFFIELD
& HENSLEY

James Bruce

c: W. Thomas Kellahin, Esg.
(w/encl.)

JGBS5\93H38.c



NEW MEXICO ENERGY, MINERALS o o
& NATURAL RESOURCES DEPARTMENT Sants Fe. New Mexico 87508

September 20, 1996

W. Thomas Kellahin, Esq.
Kellahin & Kellahin

117 North Guadalupe
P.O. Box 2265

Santa Fe, NM 87504-2265

James Bruce, Esq.

Hinkle, Cox, Eaton, Coffield & Hensley
218 Montezuma

P.O. Box 2068

Santa Fe, NM 87504-2068

RE: Case No. 10513
Application of Hanley Petroleum Inc.

Gentleman:

Enclosed are copies of letters (i) dated March 23, 1995 from Mr. Kellahin to the Division and (ii)
June 2, 1995 from the Division to both of you regarding the above-referenced case. The Division
is holding this case file open pending further action by the parties. Please let us know what you

intend to do so we can either close this case file or set it for hearing.

Please call me if you have any questions at 827-8156.

Rand Carroll
Legal Counsel

cc: David Catanach, Hearing Examiner




STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT

OiL CONSERVATION OIVISION

2040 S. PACHECO
SANTA FE, NEW MEXICO 87505
(505)827-7131

June 2, 1995

W. Thomas Kellahin, Esq.
117 North Guadalupe
P.O. Box 2265

Santa Fe, NM 87504-2265

James Bruce, Esq.

Hinkle, Cox, Eaton, Coffield & Hensley
218 Montezuma

P.O. Bow 2068

Santa Fe, NM 87504-2068

RE: NMOCD Case No. 10513 (Hanley Petroleum)
Gentleman:

In response to Mr. Kellahin’s letter dated March 23, 1995, to Messrs. Catanach and Carroll
requesting a ruling on an issue in the above-referenced case, set forth below is the OCD
determination of the issue which the parties can rely on in determining their future actions in
this case.

ISSUE: What is the effect of Hanley Petroleum electing to participate in the subject
well under the compulsory pooling order and signing the AFE provided
by Santa Fe Energy to Hanley in conjuntion with that order upon its right to
later question the casing strength of casing listed on that AFE?

RULING: The OCD will treat Hanley’s election under the compulsory pooling order
and its signing the AFE as Hanley’s assent to the casing strength listed on
that AFE which will foreclose Hanley from later questioning Santa Fe’s
decision to use that casing. Hanley’s election under the compulsory pooling
order evidenced its agreement to pay for its share of well costs and for that
purpose was the equivalent of signing an operating agreement. The AFE will
be treated as part of that agreement as it sets forth the types of costs to which
the parties agreed although the amounts may later be adjusted. The OCD does
not believe that signing an AFE while maintaining unexpressed reservations
about certain costs should preserve Hanley’s right to later contest those costs.

We hope this ruling allows both parties to assess their respective positions and determine
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ATTORNEYS AT LAW

EL PATIiO BUILDING

W THOMAS KELLAHIN® 117 NORTH GUADALUPE TELEPHONE (305) 982-4285
TELEFAX (S0OS) 982-2047
*NEW MEXICO BOARD OF LEGAL SPECIALIZATION PosT OFFicE BOX 22685
RECOGNIZED SPECIALIST IN THE AREA OF
NATURAL RESOURCES-OIL AND GAS LAW SANTA FE, NEW MEXICO 87504-2265
ASON KELLAHIN (RETIRED 199! en Y
- Eo 1991 March 23, 1995
Mr. David R. Catanach HAND DELIVERED

Oil Conservation Division
2040 South Pacheco

Santa Fe, New Mexico 87505 RE CE i !/E D

Rand Carroll, Esq. MAR o

Oil Conservation Division ) “d 1995

2040 South Pacheco 0ii Consaryatig,, Divisiy
n

Santa Fe, New Mexico 87505

Re: NMOCD Case 10513
Application of Hanley Petroleum Inc. for
Determination of Well Costs
Lea County, New Mexico

Gentlemen:

The referenced case was heard on September 23, 1993 at which time
further proceedings were suspended pending a ruling by the Division on the
following issue:

What, if anything, is the affect of Hanley Petroleum Inc.
having signed the Santa Fe "AFE" which included the costs
for the intermediate casing string at a casing-strength which
Hanley had told Santa Fe Energy Operating Partners, L. P.
was too weak and which later collapsed?”

Mr. James Bruce. who represents Santa Fe Energy Operating
Partners. L. P., and I, who represent the applicant, each submitted written
memorandums on this issue.



Qil Conservation Division
March 23, 1995
Page 2.

My recollection is the matter was referred to Mr. Bob Stovall, who
was the Division attorney at that time, to review and to make a
recommendation to the Examiner.

I would appreciate you determining what ever happen with this issue
so that we may proceed to some conclusion.

V, lywyours,

<N

W. Thomas Kellahin

cc: James Bruce, Esq.

cc: Hanley Petroleum Inc.
Attn: James Rogers



NEW MEXICO EN]ERGYa MINERALS OIL CONSERVATION DIVISION

2040 South Pacheco Street

& NATURAL RESOURCES DEPARTMENT Senta Fo. New Mexica 87505

March 10, 1995

Kellahin & Kellahin

Attn: W. Thomas Kellahin

P. O. Box 2265

Santa Fe, New Mexico 87504

Re:  Reopened Case No. 10,513, Application of Hanley Petrolenm,
Inc. for determination of reasonable well costs, Lea County,
New Mexico.

Dear Mr. Kellahin:

Subsequent to our conversation about two weeks ago concerning the subject
matter, Mr. LeMay has requested that I consider this matter high priority. Please
provide me a rough draft order dismissing this case. I apologize for any inconvenience
my delay has caused in this matter. Thank you.

Sincerely,

’

[ ]

Michael E. Stogner
Chief Hearing Officer/Engineer

cc:  Case File 10,513
William ]. LeMay - OCD Director, Santa Fe
James Bruce, Counsel for Santa Fe Energy Resources, Inc. - Santa Fe
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Santa Fe,

Re: Case No.
Application of Hanley Petroleum Inc.

Dear Mr.

Santa Fe Energy Resources,
case closed. gince it is Hanley's application,

I believe,

word,

New Mexico

Carroll:

However,
rests with Mr.

L.L.P.
ATTORNEYS AT LAW
218 MONTEZUMA POST OFFICE BOX 2068
SANTA FE, NEW MEXICO 87504-2068
{SO5) 982-4554 FAX (505) 982-8623
LEWIS C COX JR (19244993}
CLARENCE E HINKLE (190H985)
OF COUNSEL
O M CALHOUN® JOE W. WOCD
RICHARD L CAZZELL® RAY W. RICHARDS®
AUSTIN AFFILIATION
HOFFMAN & STEPHENS, PC
KENNETH R, HOFFMAN®
TOM D STEPHENS®

RONALD C. SCHULTZ, JR*
JOSE CANO*

Cctober 8, 1996

875C5

10513

Inc.

Kellahin.

THOMAS £ HOOD*

REBECCA NICHOLS JORNSON

STANLEY K KOTOVSKY. JR.
ELLEN S CASEY
MARGARET CARTER LUDEWIG
S. BARRY PAISNER
WYATT L BROOKS*
DAVID M. RUSSELL®
ANDREW J CLOUTIER
STEPHANIE LANDRY
KIRT E. MOELLING*
DIANE FISHER
JULIE P NEERKEN
WILLIAM P SLATTERY
CHRISTOPHER M. MOODY
JCHN D PHILLIPS
EARL R. NORRIS
JAMES A GILLESPIE
MARGARET R. MCNETT

GARY W LARSON
LISA K. SMITH®
NORMAN D EWART
DARREN T. GROCE*
MOLLY MCINTOSH
MARCIA B. LINCOLN
SCOTT A SHUART®
PAUL G. NASON
AMY C WRIGHT®
BRADLEY G. BISHOP*
KAROLYN KING NELSON
ELLEN 7. LOUDERBOUGH
JAMES H. wOOD*
NANCY L STRATTON
TIMOTHY R. BROWN
JAMES C. MARTIN

*NOT LICENSED IN NEW MEXICO

Very truly yours,

NXLE,

HENSLEY, L.L.P.

James Bruce

cc: W. Thomas Kellahin

POST OFFICE BOX IO

ROSWELL, NEW MEXICO 88202

(505! 622-6510
FAX (S0O5) 623-9332
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FAX (3IS) 683-6518
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would like to see the above
the final
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March 23, 1095
Mr. David R. Catanach HAND DELIVERED

Oil Conservation Division
2040 South Pacheco

Santa Fe, New Mexico 87505 REQE’\/{?P
Rand Carroll, Esq. MAR 2 o 199
Oi1l Conservation Division ., 5
2040 South Pacheco 0ii ong

SVA0N iy,

Santa Fe, New Mexico 87505

Re: NMOCD Case 10513
Application of Hanley Petroleum Inc. for
Determination of Well Costs
Lea County, New Mexico

Gentlemen:

The referenced case was heard on September 23, 1993 at which time
further proceedings were suspended pending a ruling by the Division on the
following issue:

What, if anything. is the affect of Hanley Petroleum Inc.
having signed the Santa Fe "AFE" which included the costs
for the intermediate casing string at a casing-strength which
Hanley had told Santa Fe Energy Operating Partners, L. P.
was too weak and which later collapsed?”

Mr. James Bruce, who represents Santa Fe Energy Operating
Partners, L. P., and I. who represent the applicant, each submitted written
memorandums on this issue.



Oil Conservation Division
March 23, 1995
Page 2.

My recollection is the matter was referred to Mr. Bob Stovall, who
was the Division attorney at that time, to review and to make a
recommendation to the Examiner.

[ would appreciate you determining what ever happen with this issue
so that we may proceed to some conclusion.

V; tmly yours,

W. Thomas K lahin

cc: James Bruce, Esq.

cc: Hanley Petroleum Inc.
Attn: James Rogers



STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT

OIL CONSERVATION DIVISION

2040 S. PACHECOD
SANTA FE, NEW MEXICO 87505
(5051 827-7131

June 2, 1995

W. Thomas Kellahin, Esq.
117 North Guadalupe
P.O. Box 2265

Santa Fe, NM 87504-2265

James Bruce, Esq.

Hinkle, Cox, Eaton, Coffield & Hensley
218 Montezuma

P.O. Bow 2068

Santa Fe, NM 87504-2068

RE: NMOCD Case No. 10513 (Hanley Petroleum)

Gentleman:

In response to Mr. Kellahin’s letter dated March 23, 1995, to Messrs. Catanach and Carroll
requesting a ruling on an issue in the above-referenced case, set forth below is the OCD
determination of the issue which the parties can rely on in determining their future actions in
this case.

ISSUE: What is the effect of Hanley Petroleum electing to participate in the subject
well under the compulsory pooling order and signing the AFE provided
by Santa Fe Energy to Hanley in conjuntion with that order upon its right to
later question the casing strength of casing listed on that AFE?

RULING: The OCD will treat Hanley’s election under the compulsory pooling order
and its signing the AFE as Hanley’s assent to the casing strength listed on
that AFE which will foreclose Hanley from later questioning Santa Fe’s
decision to use that casing. Hanley’s election under the compulsory pooling
order evidenced its agreement to pay for its share of well costs and for that
purpose was the equivalent of signing an operating agreement. The AFE will
be treated as part of that agreement as it sets forth the types of costs to which
the parties agreed although the amounts may later be adjusted. The OCD does
not believe that signing an AFE while maintaining unexpressed reservations
about certain costs should preserve Hanley’s right to later contest those costs.

We hope this ruling allows both parties to assess their respective positions and determine



what their next courses of action will be. If you have questions, please feel free to call me at
827-81565.

Siyicerelpr,
'
s !

Rahd Carroll, Counsel
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March 18, 1997

HAND DELIVERED

Mr. Michael E. Stogner
Chief Hearing Examiner

Oil Conservation Division ORI L L i o

2040 South Pacheco ’

Santa Fe, New Mexico 87505 MAR 81097

Re:  NMOCD Case 10513 Pt
Application of Hanley Petroleum Inc. for At ””0'0‘4‘

Determination of Well Costs
Lea County, New Mexico

Dear Mr. Stogner:

In response to your letter of March 10, 1997, and by way of
comment, I do not understand why Director LeMay has asked that you
consider entry of an order in this matter a "high priority.”" This matter
stopped being a high priority with my client in June, 1995. My records
reflect that at the last hearing held on September 23, 1993, Examiner
Catanach suspending further action in this case pending a legal ruling by
Mr. Robert Stovall, the Division's legal counsel, on a legal issue involved
in this case. On June 2, 1995, Mr. Rand Carroll, now the Division’s legal
counsel, ruled on the issue. Thereafter, Hanley, who disagreed with the
rule of the Division’s attorney, elected to voluntarily dismiss its case.

In any event, I have prepared and enclosed a suggested order.

Please call me if you need anything else. d

Regardg,

,-M
w.' ’,'homas Kellahin

cc: James Bruce, Esq.
cc: Hanley Petroleum Inc.
Attn: James Rogers



STATE OF NEW MEXICO
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT
OIL CONSERVATION DIVISION

AT W ETTEL LA T e

IN THE MATTER OF THE APPLICATION

OF HANLEY PETROLEUM INC. FOR

DETERMINATION OF REASONABLE WELL COSTS,

LEA COUNTY, NEW MEXICO.
CASE No. 10513
Order No. R-___

ORDER OF THE DIVISION 2

BY THE DIVISION:

This case came on for hearing at 8:15 a.m. on June 17, 1993 and
again on September 23, 1993, at Santa Fe, New Mexico, before Examiner
David R. Catanach and thereafter docketed for hearing on December 5,
1996 before Examiner Michael E. Stogner.

NOW, on this day of March, 1997, the Division Director,
having considered the testimony, the record, and the recommendations of
the Examiner, and being fully advised in the premises,

FINDS THAT:

(1) On June 17, 1993, the Division commenced a hearing called upon
the application of Hanley Petroleum Inc. for a determination by the
Division of reasonable well costs in accordance with the terms of a
compulsory pooling order (R-9480, as amended).

(2) At that hearing the parties commenced presenting evidence
concerning certain unresolved audit exceptions still in dispute between Santa
Fe Energy Operating Partners, L.P. ("Santa Fe"), the operator, and Hanley
Petroleum Inc. ("Hanley") the non-operating working interest owner.

i, K : »'\lhv
0 150
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(3) Of particular interest was disputed Audit Exception No 8. which
involved whether Hanley should have to pay its share of $91,670.10
expended by Santa Fe on the subject well to repair the 22 ppg 8-5/8th
intermediate casing which had failed.

(4) Hanley and Santa Fe each sought to pool the other in an 80-acre
spacing unit in the W/2NW/4 of Section 8, T18S, R33E, Lea County, New
Mexico for a well to be drilled to test the Wolfcamp formation in the South
Corbin-Wolfcamp Pool.

(5) At the pooling hearing, Hanley submitted an AFE which
proposed, among other things, the use of 900 feet of 32 ppg strength
intermediate casing which would cost $2,610.00 more than the 24 ppg
strength intermediate casing which Santa Fe’s AFE proposed.

(6) On March 29, 1991, the Division granted the Santa Fe
application and denied the Hanley application. On June 12, 1991, the
Commission approved the Division order.

(7) The parties tried but failed to reach an agreement on a Joint
Operating Agreement. Santa Fe committed Hanley’s interest in the well
pursuant to a compulsory pcoling order.

(8) On June 20, 1991, Santa Fe sent a letter with an AFE to Hanley
notify Hanley of its right to make an election to participate under the
compulsory pooling order as a consenting party. The Santa Fe AFE

itemized the use of 24 ppg 8-5/8th intermediate casing at a cost of
$36,804.00.

(9) On June 25, 1991, Santa Fe sent another letter to Hanley advising
Hanley it had until July 21, 1991 to make its election.

(10) On July 1, 1991, Hanley sent a letter to Santa Fe expressing its
concern over the strength of the weaker casing. On July 9, 1993, Hanley
attempted to contact Santa Fe about this issue and on July 12, 1991 was told
an answer would be coming.

(11) In order to be a consenting party, Hanley had to make its
election by Sunday, July 21, 1991.
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(12) Despite its efforts, Hanley had not received a response from
Santa Fe concerning the casing strength and so on Friday, July 19, 1991
signed the AFE and forwarded it to Santa Fe in order to make a timely
election to join in the well.

(13) On September 12, 1991, while drilling, the intermediate casing
collapsed.

(14) The case was continued until September 23, 1993, when the
Division suspending further proceedings pending a ruling by the Division
on the following issue:

What, if anything, is the affect of Hanley having signed the
Santa Fe "AFE" which included the costs for the intermediate
casing string at a casing-strength which Hanley had told Santa
Fe was too weak and which later collapsed?

(15) Hanley contended that Hanley’s signature on the AFE was
gratuitous, not necessary for the exercise of its election to participate under
the pooling order and did not constitute approval for the use of the disputed
casing material specified in Santa Fe’s AFE.

(16) Santa Fe contended that Hanley’s signature on the AFE
consisted a waiver of any objection to the grade of casing used in the
wellbore.

(17) By letter dated June 2, 1995, the counsel for the Division ruled
that:

"The OCD will treat Hanley’s election under the compulsory
pooling order and its signing the AFE as Hanley’s assent to
the casing strength listed on that AFE which will foreclose
Hanley from later questioning Santa Fe’s decision to use that
casein. Hanley’s election under the compulsory pooling order
evidence its agreement to pay for its share of well costs and
for that purpose was the equivalent of signing an operating
agreement. The AFE will be treated as part of that agreement
as it sets forth the types of costs to which the parties agreed
although the amounts may later be adjusted. The OCD does

B
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not believe that singing an AFE while maintaining
unexpressed reservations about certain costs should preserve
Hanley’s right to later contest those costs."

(17) In October, 1996, Hanley advised the Division that it desired to
have its application dismissed.

IT IS THEREFORE ORDERED THAT:

(1) The application of Hanley Petroleum Inc. in Case 10513 for a
determination by the Division of reasonable well costs in accordance with

the terms of a compulsory pooling order (R-9480, as amended) be and
hereby is dismissed.

(2) Jurisdiction is hereby retained for the entry of such further orders
as the Division may deem necessary.

DONE at Santa Fe, New Mexico, on the day and year hereinabove
designated.

STATE OF NEW MEXICO
OIL CONSERVATION DIVISION

WILLIAM J. LEMAY
Director



