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LEGAL PRINCIPLES UNDERLYING 
APPLICATION OF JACK J. GRYNBERG 

1. Order R-6873 has created an undivided fractional 

interest in the production from the pooled mineral interests 

underlying the 320-acre unit, from the surface to the 

Ordovician Formation. Grynberg's undivided fractional interest 

in aj_l production from the unit is 24.6%. 

2. Upon refusal of the operator to seek authority to 

drill the off-patterned well, the Commission, in order to 

prevent waste and protect correlative rights, has the authority 

to designate any of the working interest owners in the unit as 

the operator of the off-patterned well. 

3. Grynberg's non-consent status in the Seymour 

State Com. #1 Well does not affect his interest in or right to 

fully participate in all production from the proposed second 

well. 

Wo** 
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BEFORE THE OIL CONSERVATION COMMISSION 
ENERGY AND MINERAL DEPARTMENT 

OF THE 
STATE OF NEW MEXICO 

IN THE MATTER OF THE APPLICATION OF 
JACK J. GRYNBERG TO AMEND COMMISSION 
ORDER NO. R-6873 TO PROVIDE FOR THE 
DRILLING OF A SECOND WELL AT AN 
UNORTHODOX LOCATION ON THE 320-ACRE 
PRORATION UNIT, TO CHANGE THE 
OPERATOR AND TO DETERMINE THE RISK 
FACTOR AND OVERHEAD CHARGES, CHAVES 
COUNTY, NEW MEXICO. 

Case No. 8400 

THE STATUTORY AUTHORITY OF THE OIL CONSERVATION 
COMMISSION IMPLIES THE POWER TO APPOINT A SECOND 
OPERATOR OF A SECOND WELL ON A SINGLE POOLED UNIT 

Jurisdiction and authority over a l l matters relating 

to conservation of oil and gas under the New Mexico Oil and Gas 

Act are delegated by statute to the Oil Conservation 

Commission. Section 70-2-6(A)(B) NMSA 1978. The basis of the 

Commission's statutory powers is founded on the duty to prevent 

waste and protect the correlative rights of mineral interest 

owners. Sims v. Mechem, 72 N.M. 186, 382 P.2d 183 (1963). 

The correlative rights of each mineral interest owner 

in a pooled unit consist of the opportunity to produce without 

waste, and so far as it is practicable, his just and equitable 

share of the natural gas underlying the pooled reservoir. 

Section 70-2-33(H), NMSA 1978. 
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As fully set forth in the applicant's Substantive 

Legal Issues Hearing Brief No. 1 (submitted September 16, 

1985), Grynberg is the owner of an undivided fractional 

interest in the pooled mineral formations underlying the 

320-acre unit in the W/2 of Section 18, T9S, R27E, N.M.P.M. , 

Chaves County, New Mexico. Therefore, he has correlative 

rights in the pooled resources, and the right to d r i l l the 

proposed second well pursuant to §70-2-17(0 NMSA 1978. The 

fact that Grynberg is not the owner or lessee of the particular 

tract within the unit upon which the proposed second well is to 

be located is immaterial to his correlative rights in the 

potential unit production and his right to d r i l l at any 

Hocation within the unit that may be approved by the 

Commission. Texas Oil and Gas Corporation v. Rein, 534 P.2d 

1277, 1278 (Okla. 1975). 

Production records from the original unit well 

(Seymour State Com. #1) have established that it is not 

commericaI Iy productive in the Atoka formation. Geologic 

evidence developed by Grynberg and presented to the Commission 

on September 16, 1985, indicates that commercial production 

could be obtained from a separate pre-permian formation, the 

Fusselman, as well as from the shallower Abo formation, by a 

dual completion well at the proposed unorthodox location in the 

SW1/4 of the SW1/4 of Section 18. The Seymour State Com. #1 

- 2 -
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well cannot produce from the separate Fusselman formation, and 

will not effectively drain gas reserves in the Abo formation 

throughout the entire 320-acre unit. 

Unless d r i l l i n g and operating of the proposed second 

well at the unorthodox location is permitted by the Commission, 

al l of the unit interest owners will be denied their 

correlative rights to their equitable shares of the natural gas 

underlying the pooled reservoir. The current unit operator, 

HEYCO, has refused Grynberg's demand to d r i l l and operate the 

second proposed well; therefore, in order to protect 

correlative rights, Grynberg should be designated by the 

Commission as operator of this well. 

By definition, "underground waste" includes "[t]he 

locating, spacing, d r i l l i n g , equipping, operating or producing, 

of any well or wells in a manner to reduce or tend to reduce 

the total quantity of . . . natural gas ultimately recovered 

from any pool . . . " §20-2-38(A) NMSA 1978. 

HEYCO's failure to locate, d r i l l and operate a well 

capable of producing the natural gas reserves of the Abo 

formation underlying the south half of the 320-acre unit, and 

the reserves of the separate Fusselman formation clearly 

constitutes a "waste" of resources under the statutory 

def i n i t ion. 

Prevention of waste and protection of correlative 

- 3 -
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rights have been described by the New Mexico Supreme Court as 

"fundamental powers and duties" of the Commission. Cont i nentaI 

Oil Co. v. Oil Conservation Commission, 70 N.M. 310, 373 P.2d 

809, 817 (1962). Wide discretion has been conferred upon the 

Commission by the New Mexico Legislature to enable it to carry 

out these dut ies: 

To that end, the [Commission] is empowered 
to make and enforce rules, regulations and 
orders, and to do whatever may be reasonably 
necessary to carry out the purpose of this 
act, whether or not indicated or specified 
in any section hereof. 

70-2-11(A), (B) NMSA 1978 (Emphasis added). 

Accordingly, wide discretion is given to a Commission 

determination of which unit interest owner has the right to 

d r i l l and operate a pooled unit well. Rein, 534 P.2d at 1279. 

Under these circumstances, designation of Grynberg as 

the operator of the second proposed well while leaving Heyco as 

operator of the f i r s t well can be an appropriate remedy within 

the statutory authority of the Commission to do "whatever may 

be reasonably necessary" to carry out the purpose of the Oil 

and Gas Act. 

* * * 

Respectfully submitted 

JONES, GALLEGOS, SNEAD & WERTHEIM, P.A. 
Attorneys^ior Applicant 

By 

Post Office Box 2228 
Santa Fe, New Mexico 87504-2228 
(505) 982-2691 

7484A 
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BEFORE THE OIL CONSERVATION COMMISSION 
ENERGY AND MINERAL DEPARTMENT 

OF THE 
STATE OF NEW MEXICO 

IN THE MATTER OF THE APPLICATION OF 
JACK J. GRYNBERG TO AMEND COMMISSION 
ORDER NO. R-6873 TO PROVIDE FOR THE 
DRILLING OF A SECOND WELL AT AN 
UNORTHODOX LOCATION ON THE 320-ACRE 
PRORATION UNIT, TO CHANGE THE 
OPERATOR AND TO DETERMINE THE RISK 
FACTOR AND OVERHEAD CHARGES, CHAVES 
COUNTY, NEW MEXICO. 

Case No. 8400 

HEARING BRIEF IN BEHALF OF 
APPLICANT GRYNBERG PETROLEUM CO. 

INTRODUCTION 

In Order R-6873 issued January 7, 1982, this 

Commission granted the application of Harvey E. Yates Company 

(HEYCO) seeking compulsory pooling of a l l mineral interests 

from the surface through the Ordovician formation underlying 

the W/2 of Section 18, T9S, R27E, N.M.P.M., Chaves County, New 

Mexico. HEYCO and other related working interest owners own 

the leasehold interest in the W/2, NW 1/4 and SW 1/4 of Section 

18 (+ 240 acres). Grynberg (formerly Viking) owns the 

leasehold interest in the E/2, NW 1/4 of Section 18 (+ 80 

acres). The key provisions of Order R-6873 as they relate to 

the present Application are as follows: 

IT IS THEREFORE ORDERED: 

(1) That a l l mineral interests, whatever they 
may be, down through the Ordovician formation 



underlying the W/2 of Section 18, Township 9 
South, Range 27 East, N.M.P.M., Chaves County, 
New Mexico, are hereby pooled to form a 
standard 320-acre gas spacing and proration 
un i t to be dedicated to a well to be drilled 
at a standard location on said 320-acre tract. 

(Emphasis supplied). 

In Viking Petroleum v. Oil Conservation Commission, 

100 N.M. 452, 672 P.2d 280 (1983), the New Mexico Supreme Court 

affirmed the Commission's Order R-6873. The Supreme Court 

noted: 

The f i r s t of the key provisions pooled the 
320-acre tract from the surface to the Ordovi-
cian format ion. The Commission found that to 
prevent waste, to protect correlative rights 
and to allow each interest owner to recover 
its fair share of gas, the mineral interests 
will be pooled to the lower formation. 

By his present Application, Jack J. Grynberg seeks a 

modification of Order R-6873 to permit a second Pre-permian 

well to be drilled at an unorthodox location on the previously 

established 320-acre spacing and proration unit, to designate 

Grynberg as the operator for the proposed second well and to 

determine an appropriate risk factor and overhead charges for 

the d r i l l i n g and operation of the proposed well. 

In support of this Application, the evidence to be 

presented at the hearing will demonstrate a significant change 

in circumstances from those existing at the time Order R-6873 

was entered, and the manifest need for the d r i l l i n g of a second 

Hearing Brief - Page 2 



well in the previously established 320-acre unit if the unit is 

ever to be effectively and prudently developed, waste prevented 

and correlative rights protected. 

The key facts that will be established by the evidence 

are as follows. The original well authorized by Order R-6873 

(Seymour State Com. #1) is not, and will never be, commercially 

productive in the Prepermian formations underlying the W/2 of 

Section 18. The geologic evidence will establish that the 

second proposed well at an unorthodox location in the SW 1/4: 

SW 1/4 of Section 18 is situated high structurally. In the 

opinion of Grynberg's geologist, the location presents a 

substantial probability of obtaining commercial production from 

the Fusselman, a separate Prepermian formation from that in 

which the Seymour State well is completed. Should significant 

shows of production also be encountered at shallower formations 

such as the Abo, Grynberg would seek Commission approval for a 

multiple completion and thereafter establish production from 

both format ions. 1 

As discussed more fully herein, Grynberg seeks a key 
legal determination by the Commission that by reason of Order 
R-6873, Grynberg owns a 24.6% undivided interest in a l l 
production from the pooled formations underlying the 320-acre 
unit. The pooled formations include, among others, the 
Fusselman and the Abo. 24.6% is the percentage of Grynberg's 
leasehold acreage (+ 80 acres) to the entire 320-acre unit 
created by Order R-6873. See Point One, infra. 

Hear ing Br ief - Page 3 



As discussed more fully below, HEYCO, as the unit 

operator under Order R-6873, has a duty to a l l working interest 

owners to prudently develop the unit in a manner that will 

effectively and efficiently produce the pooled formations 

underlying the unit. Unit production records demonstrate that 

the existing unit well (Seymour State Com. #1) cannot, and 

never w i l l , efficiently or economically produce the Prepermian 

formations underlying the unit. The evidence will further esta­

blish that the Seymour State well cannot effectively drain the 

shallower Abo formations throughout the entire 320-acre unit. 

In recognition of these facts and the geologic 

evidence supporting the second well, Grynberg requested HEYCO 

to seek authority from the Commission for the d r i l l i n g of a 

second proposed well in the 320-acre unit at an unorthodox 

location. (See Exhibit "A" attached hereto). In derrogation 

of the prudent operator rule, HEYCO has arbitrarily refused to 

undertake further development of the unit. Grynberg thus has 

no alternative in protecting his correlative rights in the unit 

but to apply to the Commission himself for authorization to 

d r i l l and to be designated operator of the proposed second well. 

In addition to considering the geologic evidence 

supporting the Grynberg Application and ruling on the 

sufficiency of that proof, three issues of law are also 

presented for decision by this Commission in rendering its 

Hearing Brief - Page 4 



order in this case. Each question arises as a direct and 

natural consequence of the compulsory pooling of the W/2 of 

Section 18 as specified in Order R-6873. These legal issues 

are: (a) whether by virtue of Order R-6873, Grynberg owns an 

undivided 24.6% proportional interest in a l l production from 

the pooled formations underlying the previously established 

320-acre un i t; (b) whether, upon refusal of HEYCO to prudently 

develop the unit by the d r i l l i n g of the proposed second well, 

the Commission has the authority to grant Grynberg's 

application to d r i l l the proposed second well and to designate 

Grynberg as operator of the well; and (c) whether Grynberg's 

non-consent status in the original unit well (Seymour State 

Com. #1) affects in any manner his right to fully participate 

in a l l production obtained from the proposed second well. Each 

of these legal issues is addressed herein. 

POINT ONE 

THE LEGAL EFFECT OF COMPULSORY POOLING UNDER 
ORDER R-6873 HAS BEEN TO VEST IN GRYNBERG AN 

UNDIVIDED FRACTIONAL INTEREST IN ALL PRODUCTION 
FROM THE POOLED MINERAL INTERESTS, WHATEVER 
THEY MAY BE, FROM THE SURFACE THROUGH THE 

ORDOVICIAN FORMATION UNDERLYING THE 320-ACRE UNIT 

The effect of compulsory pooling upon the pjfvnershjp of 

product i on obtained from the spacing or proration unit created 

by a pooling order is specified in Section 70-2-17(0, NMSA 

1978, which provides in pertinent part as follows: 

Hearing Brief - Page 5 



AM operations for the pooled oil or gas, or 
both, which are conducted on any portion of 
the unit shall be deemed for a l l purposes to 
have been conducted upon each tract within 
the unit by the owner or owners of such 
tract. For the purpose of determining the 
portions of production owned by the persons 
owning interest in the pooled oil or gas, or 
both, such production shall be allocated to 
the respective tracts within the unit in the 
proportion that the number of surface acres 
included within each tract bears to the 
number of surface acres included in the 
ent i re un i t. The portion of the production 
allocated to the owner or owners of each 
tract or interest included in a well spacing 
or proration unit formed by a pooling order 
shall, when produced, be cons i dered as i f 
produced from the separately owned tract or 
interest by a well drilled thereon. 

(Emphasis supplied). 

The courts have commonly described the effect of 

voluntary and compulsory pooling as a form of consolidation or 

merger of a l l the interests in the pooled formations. See, 

Parkin v. State Corp. Com'n of Kansas, 234 Kan. 994, 677 P.2d 

991, 1002, (1984). Owners of the mineral rights and interests 

in a particular tract of land surrender a l l right to conduct 

dri l l i n g operations on the particular tract, and in lieu 

thereof, they become entitled to a proportional share in the 

total unit production. Young v. West Edmond Hunton Lime Unit. 

275 P.2d 304, 308 (Okla. 1954). Separate interests within the 

unit are converted into a common interest as far as the 

development of the unit is concerned, regardless of where the 

well or the production is located within the unit. Mire v. 
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Hawkins, 186 So.2d 591, 596 (La. 1966). Jf the d r i l l i n g effort 

is successful, the resulting production, to which a l l tracts 

are deemed to contribute, is distributed to a l l interests in 

the proportion to which their acreage in the unit bears to the 

entire acreage. Section 70-2-17(0, supra; Mire, supra, 186 

So.2d at 596; Ragsdale v. Superior Oil Co., 237 N.E.2d 492, 494 

( I I I . 1968). 

In this case, Order R-6873 provides unequivocally that 

all mineral interests, whatever they may be, down through the 

Ordovician formation underlying the W/2 of Section 18 are 

pooled to form a standard 320-acre gas spacing and proration 

unit. The "pooled'' mineral interests include, among others, 

the Fusselman and Abo formations, which are objective 

formations for the proposed second well. 2 Grynberg owns 

2 l t must be recognized that the compulsory pooling of a l l 
formations underlying the W/2 of Section 18, from the surface 
to the Ordovician, was specifically requested by HEYCO in its 
Amended Application filed October 21, 1981, in Case No. 7390. 
Indeed, the fact that a l l formations were pooled into a single 
320-acre unit was clearly HEYCO's purpose. In its original 
Application in Case No. 7390, filed September 29, 1981, HEYCO 
sought to pool on Iy the mineral interests in the Mississippian 
formation. By its f i r s t amended application filed October 13, 
1981, the request for compulsory pooling was modified to "cover 
al l formations from the surface through the Mississippian 
formation." Finally, in HEYCO's second amended application, 
filed October 21, 1981, the request for compulsory pooling was 
modified to "cover from the surface to a l l depths." Copies of 
the original Application and the f i r s t and second amendments 
are attached hereto as Exhibit B. 
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the working interest in approximately 80 acres, or 24.6% of the 

320-acre unit, from the surface to the Ordovician formation. 

Heyco and others own the working interest in the remainder of 

the pooled unit. Consequently, by operation of Section 

70-2-17(0, supra, and Order R-6873, the various interests in 

the separate tracts comprising the 320-acre unit have been 

consolidated as a matter of law into an undivided ownership of 

the entire unit. Grynberg, as a result, owns an undivided 

24.6% fractional interest in a l l production from the poo Ied 

mineral interests, whatever they may be, from the surface to 

the Ordovician formation underlying the 320-acre unit. 

Because the statute mandates that a l l operations for 

the pooled gas conducted on any portion of the unit are to be 

deemed for a l l purposes to have been conducted upon each tract 

within the unit, Grynberg is entitled under Order R-6873 to his 

proportional share of the production from each of the pooled 

formations in the unit, irrespective of the location of the 

well or the actual location of the production. See, RagsdaIe 

v. Superior Oil Company, supra at 494, ("The oil produced is 

pooled, regardless of the separate tract or tracts upon which 

the wells are located and from which the oil is produced."). 

This principle is illustrated in Texas OiI and Gas 

Corporation v. Rein, 534 P.2d 1277 (Okla. 1975), a case having 

facts similar to those presented here. In Re i n, the Oklahoma 
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Corporation Commission granted an application to amend a prior 

d r i l l i n g and spacing order so as to permit the d r i l l i n g of a 

second well within a previously established 640-acre unit. 

Evidence was introduced that the well which was originally 

authorized and drilled could not compete for hydrocarbons 

underlying the unit and that a second well at the proposed 

location would arrest uncompensated drainage. 

The application was opposed on the basis that the 

applicant did not own any interest in the S/2 of the S/2 of the 

unit where the proposed well was to be located. In affirming 

the Commissions order granting authority to d r i l l the second 

well at the proposed location, the Oklahoma Supreme Court 

observed that the previous order had pooled the formations 

underlying the entire 640-acre unit, and that the applicant 

owned the leasehold interest in the north 480 acres of the 

unit. Relying on certain provisions of the Oklahoma statutes 

on compulsory pooling which are in substance the same as the 

statutes and regulations applicable in New Mexico, the Court 

held: 

We have previously held that the Commission 
has considerable discretion in determining 
which owner is entitled to d r i l l and operate 
the unit well. [Citation omitted.] We 
conclude that §87.Kb) authorizes the 
Commission to establish the well location at 
any location upon the spacing unit and that 
§87.1(d) authorizes the Commission to pool 
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the working interest within the spacing unit 
and designate an operator to d r i l l and 
operate the well at the designated well 
location. 3 To hold otherwise would 
frustrate the intent of the Act because the 
owner desiring to d r i l l would not be 
entitled to do so unless he held a lease 
covering the well location designated by the 
Comm i ss i on. 

534 P.2d at 1279 (Emphasis supplied). 

It is clear from the foregoing that Grynberg owns an 

undivided 24.6% interest in a l l production from the pooled 

formations within the 320-acre unit, i rrespect i ve of where the 

well producing the pooled formations may be located on the 

unit. Accordingly, should the proposed second well be 

authorized by the Commission, and ultimately found to be 

productive in both the Fusselman and Abo formations at the 

proposed location, Grynberg's interest in that production would 

be 24.6% of the total production. 

POJNTJTWO 

UPON REFUSAL OF THE OPERATOR TO PRUDENTLY 
OEVELOP THE UNIT, THE COMMISSION IS 

AUTHORIZED TO GRANT GRYNBERG'S APPLICATION 
FOR THE DRILLING OF THE PROPOSED SECOND WELL 

AND TO DESIGNATE GRYNBERG AS OPERATOR OF THE WELL 

Production records from the original unit well 

(Seymour State Com. #1) will establish that the well has never 

3Section 70-2-17(0, NMSA 1978, grants similar authority 
to this Commission. 
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been commercially productive in the Atoka formation, and that 

no production has been obtained from the Atoka at a l l since 

December, 1984. On the other hand, geologic evidence developed 

by Grynberg indicates that the proposed second well at an 

unorthodox location in the SW 1/4 of the SW 1/4 of Section 18 

presents a substantial p r o b a b i l i t y that commercial production 

can be obtained from a separate Prepermian formation, the 

Fusselman. The evidence w i l l further establish that commercial 

production is also l i k e l y in the shallower Abo Formation. The 

Abo formation cannot be e f f e c t i v e l y drained throughout the 

ent i r e 320-acre unit by the Seymour State Com. #1 well. 

HEYCO has a r b i t r a r i l y refused Grynberg's request that 

HEYCO undertake to e f f e c t i v e l y develop and produce these pooled 

formations within the u n i t . As a result, recoverable reserves 

are being wasted and the co r r e l a t i v e rights of a l l working 

interest owners wi t h i n the unit are being wrongfully impaired. 

Under §70-2-70(A), NMSA 1978, the orders of the 

Commission are required to afford to each owner in a pool, as 

far as i t is practicable, the opportunity to produce his just 

and equitable share of o i l and gas in the pool. In this 

regard, §70-2-17(0, supra, requires that compulsory pooling 

orders be drawn upon such terms and conditions as are just and 

reasonable and afford the owner of each tr a c t within the unit 

the opportunity to recover or receive without unnecessary 
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expense his just and fair share of oil and gas. It is clearly 

within the intent and mandate of these statutory provisions 

that the Commission make and enforce such orders as may be 

reasonably necessary to remedy an arbitrary refusal by a unit 

operator to prudently develop the unit acreage, particularly 

where such refusal will result in waste and impair correlative 

rights. Such is the case here. 

It is a fundamental principle of law that the operator 

of a unit has an implied duty to exercise reasonable diligence 

in the development of the unit. See Sauder v. Mid-Continent 

Corporat ion, 292 U.S. 272 (1934); Libby v. DeBaca, 51 N.M. 95, 

179 P.2d 263, 265 (1947); Trust Co. of Chicago v. Samedan Oil 

Corporat ion, 192 F.2d 282 (10th Cir. 1951); Mize v. Exxon 

Corporat ion, 640 F.2d 637, 641 (5th Cir. 1981). This duty 

extends to each producible reservoir or horizon within the 

unit, Shell Oil Company v. Stansbury, 401 S.W.2d 623, 632 

(Tex.Civ.Ct.App. 1966), as well as to any undeveloped portion 

of leased acreage. See Libby v. DeBaca, supra, 179 P.2d at 

265. The evidence will show that HEYCO has unreasonably 

refused to perform its implied duty of prudent development. 

Where, as here, geologic evidence demonstrates that an 

existing unit well cannot economically or efficiently drain 

common sources of supply within the unit, the Commission has 

both the jurisdiction and responsibility to modify previous 
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pooling and d r i l l i n g orders to allow for additional wells to be 

d r iI Ied. See Corporation Commission v. Union Oil Company of 

California, 591 P.2d 711 (Okla. 1979); Texas OiI and Gas 

Corporat ion v. Rein, 534 P.2d 1277 (Okla. 1975). That is pre­

cisely the relief sought by Grynberg in the pending Application. 

As the owner of an undivided fractional interest in 

the pooled formations underlying the 320-acre unit, Grynberg 

has an unquestionable right to d r i l l and to be designated 

operator of the proposed second well pursuant to §70-2-17(0, 

supra. As clearly demonstrated by the decision in Texas Oi I 

and Gas Corporation v. Rein, 534 P.2d 1277 (Okla. 1975), the 

fact that Grynberg does not own the particular tract within the 

unit upon which the proposed well is to be located is entirely 

immaterial to his right to d r i l l at any location within the 

unit that may be approved by the Commission. Re i n, 534 P.2d at 

1279. To rule otherwise would frustrate the intent of the 

compulsory pooling statute and unreasonably restrain prudent 

development of the pooled reserves underlying the unit created 

by Order R-6873. 

POINT THREE 

GRYNBERG'S NON-PARTICIPANT STATUS IN THE SEYMOUR 
STATE COM. #1 WELL DOES NOT AFFECT HIS RIGHT TO 

FULL PARTICIPATION IN PRODUCTION FROM THE 
PROPOSED SECOND WELL 

Pursuant to the provisions of Order R-6873, as 

affirmed by the New Mexico Supreme Court, Grynberg elected to 
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have his share of estimated well costs for the Seymour State 

Com. #1 well withheld from his share of production from that 

well. The Order also provided that Grynberg would be assessed 

a 200% penalty for the d r i l l i n g risk undertaken by the unit 

operator in the d r i l l i n g of the Seymour State Com. #1 well. 

See §70-2-17(0, NMSA 1978. 

The statutory provisions allowing working interest 

owners to elect either to advance their proportionate share of 

dril l i n g and operating costs for a particular well, or to have 

those costs paid out of production, with a potential risk 

penalty of up to 200%, were intended to relieve the non-

dri l l i n g interest owner from being compelled against his better 

judgment to advance his share of d r i l l i n g costs, and to provide 

additional compensation from production ( i f any is found) to 

the d r i l l i n g party who has advanced the entire cost of the well 

and who would, therefore, absorb the cost of a dry hole. See, 

Application of Kohlman, 263 N.W.2d 674, 675 (S.D. 1978). 

Grynberg's non-participant status in the Seymour State 

Com. #1 well gives rise to the question of whether that status 

should have any adverse affect upon Grynberg's right to fully 

participate in production from the proposed second well. As 

discussed more fully herein, to permit the costs of one well to 

be paid from production out of a second well (particularly 

here, where the formations to be produced by the second well 
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are either independent from or would not be effectively 

produced by the f i r s t well) would be an impermissible taking of 

property without any rational basis, and would be in 

derrogation of the correlative rights of working interest 

owners in production from the second well. This position is 

supported not only by the express language of the governing 

statute, but by the fundamental fairness that underscores the 

Commission's responsibility to prevent waste and protect 

correlative rights. 

Section 70-2-17(0, NMSA 1978, makes it expressly 

clear that the statutory election and the imposition of a risk 

penalty are to be determined on a welI-by-well basis. The 

statute provides in pertinent part: 

Such pooling order of the division shall 
make definite provision as to any owner, or 
owners, who elects not to pay his 
proportionate share in advance for the 
prorata reimbursement solely out of 
production to the parties advancing the 
costs of the development and operation, 
which shall be limited to the actual 
expenditures required for such purpose not 
in excess of what are reasonable, but which 
shall include a reasonable charge for 
supervision and may include a charge for the 
risk involved in the d r i l l i n g of such we I I, 
which charge for risk shall not exceed two 
hundred percent of the non-consenting 
working interest owner's or owners' prorata 
share of the cost of d r i l l i n g and completing 
the we I I. 

* * * 

(Emphasis Supplied). 
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The statute twice uses the word "well" in the singular 

in reference to the development and operation to which the 

statutory election and risk penalty provisions are to apply. 

It is clear that multiple wells would be permitted on an 

established unit where one well cannot efficiently or 

effectively drain the various producing formations in the 

unit. If the f i r s t well would not effectively drain the 

formations being produced by the second well, there is no 

justification for applying second well production to the 

payment of costs for the original well. To do so would plainly 

discourage complete development of the unit. Recoverable 

reserves in the unit would remain unproduced, resulting in 

waste and the impairment of correlative rights. 

Moreover, to expropriate subsequent production for the 

payment of original well costs would penalize a non-consenting 

interest owner twice for his good judgment and foresight in 

electing not to participate in the costs of a well which turns 

out to be non-productive. In his original opposition to the 

HEYCO application for compulsory pooling of the W/2 of Section 

18, Grynberg presented geologic evidence that the dr i l l i n g of 

the proposed Seymour State Com. #1 well to the Prepermian Atoka 

formation presented an extreme and unreasonable risk. 

Grynberg's geologist testified that, in his opinion, production 

that might be found in the Prepermian formations at the 
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location of the Seymour State well would be short-lived. 

Accordingly, Grynberg sought approval from the Commission to 

participate in the costs of the Seymour State well only to the 

Abo formation, and to pay his share of the remaining well costs 

to the Prepermian formations out of his share of that 

production. The Commission, instead, imposed an all-or-nothing 

election, with a 200% risk penalty. Grynberg had no real 

choice other than to proceed on a non-participant basis for the 

ent i re we I I. 

As it turned out, Grynberg's geologic evaluation of 

the Atoka formation was correct. His election to proceed on a 

non-participant basis was a wise one. HEYCO, as the Applicant, 

undertook the risk of dri l l i n g the Seymour State well and it 

must now live with the consequences of that business decision. 

Under §70-2-17(0, supra, HEYCO could not compel Grynberg to 

participate in the inordinate risks of that venture by the 

advancement of his share of costs. 

The geologic basis for d r i l l i n g the proposed second 

well presents a different set of circumstances and risks which 

must be evaluated before working interest owners can rationally 

elect whether to participate in the costs of the well. 

Grynberg has weighed the geologic circumstances and has found 

them to present an acceptable risk, sufficient to warrant his 

application for authorization to d r i l l and operate the proposed 
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well. This type of prudent development of an established unit 

which would otherwise remain unproductive would be nullified if 

the costs and penalty for the original unsuccessful well were 

to be arbitrarily carried over to the second well. 

Under these circumstances, the Commission should 

properly rule that Grynberg's non-participant status in the 

f i r s t well is of no effect upon his right to full participation 

in any production which may be obtained from the proposed 

second we I I. 

JONES, GALLEGOS, SNEAD & WERTHEIM, P.A. 
Attorneys for Applicant Jack J. Grynberg 

By 
J. E. GALLEGOS 
Post Office Box 2228 
Santa Fe, New Mexico 
(505) 982-2691 

87504-2228 

671 OA 
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- 0 « Y N » I R Q P E T R O L E U M C O M P A N Y 

SOCO SCUTH OUHEC • SUITE SCO • DENVER COLORADO S3237 USA • PHONE 303- 850-r4; 

.TELEX: 45-4497 ENERGY OVR 
'TELECOPIER: 303 • 7*3-9997 

SENT EXPR£55 >iAll, 

February 2, 1984 

Harvey E . Yates Company 
Security National Bank Bldg. , Suite 300 
Roswell, New Mexico 88201 

Attention: Mr. Thomas J . Ha l l , J r . 

RE: State of New Mexico O i l Conservation 
Commission Compulsory Pooling Order 
No. R-6873, Case No. 7390 in the 
Wij of Section 18, T9S, R27E, N.M.P.M. 
Chaves County, New Mexico 

Gentlemen: 

Pursuant to the above-referenced Commission order. Jack JT Grynberg, 
as a working interest owner under the standard 320 acre gas spacing 
and proration unit established by said Commission order hereby re­
spectfully requests that Harvey E. Yates Company, as designated 
Operator of the unit under said order, initiate and make proper 
application to the State of New Mexico Oil Conservation Commission 
for the drilling of a Prepermian well to be located at an unorthodox 
location in the SWHSW* of Section 18, T9S, R27E, Chaves County, 
New Mexico. 

Our reasons for this request are geological. A careful evaluation 
of the Prepermian production figures for the Sevmour State Con. #1, 
located in the SWfcNWfc of Section 18, T9S, R27E,"Chaves Cour.iy, 
New Mexico, indicates that the Prepermian zone in this veil is 
non-comercial and has not, nor i s i t capable of producing the 
field allowable, further, based on recently acquired gecl-riral 
information, we feel that the SWsSTtts location we propose will 
put us in a more favorable structural position in which to 
encounter gas in commercial quantities from the Prepermian zone. 

Jack J. Grynberg i s prepared to pay his proportionate share of 
costs for a Prepermian well in the sw*ssw<s of Section 18, T9S, 
R27E, Chaves County, New Mexico and i s prepared to cooperate in 
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Harvey S. Yates Company 
•"Roswell, Sew Mexico 83 201 

RE: State of Sew Mexico Oil Conservation 
Commission Compulsory Pooling Order 
No- R-6873, Case No. 7390 in the 
WH of Section 18, T9S. R27E, N.M.P.M. 
Chaves County, New Mexico 

* • 
* every way with Harvey E. Yates Company in order to expedite the 
d r i l l i n g of this well. 
Please advise us as to how you plan to respond to this request 
within 30 days of receipt of this l e t t e r . 

Sincerely, 

GRYNBERG PETROLEUM COMPANY 

Companies l i s t e d below were sent CERTIFIED - RETURN RECEIPT REQUESTED 

cc: Explorers Petroleum Corporation 
Spiral, Inc. 
Fred G. Yates, Inc. 
P. O. Box 1933 
Roswell, New Mexico 88201 

Seymour Smith 
7 South Dearborn St. 
Chicago, I l l i n o i s 60603 

David Smith 
105 West Madison 
Chicago, I l l i n o i s 60602 

Cibola Energv Corporation 
P. 0. Box 1663 
Albuquerque, New Mexico 87103 

Susan Stone 
Senior Petroleum Landman 

SS/dp 
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BEFORE THE OIL CONSERVATION DIVISIO: 

ENERGY AND MINERALS DEPARTMENT OF ^jjjj^ SEP 29 jggj 

THE STATE OF NEW MEXICO CJL CCj\'Sî yAV,0:v 

IN THE MATTER OF THE APPLICATION 
OF HARVEY E. YATES COMPANY 
FOR COMPULSORY POOLING, 
CHAVES COUNTY, NEW MEXICO 

Case No. ~) 390 

APPLICATION 

COMES NOW HARVEY E. YATES COMPANY by i t s attorney and 

respectfully states: 

1. Applicant proposes to d r i l l a well situated 1980 FNL 

and 660 FWL, Section 18, Township 9 South, Range 27 East, N.M.P.M., 

Chaves County, New Mexico, to the Missippian formation and dedicate 

the W/2 of Section 18 to said well. 

2. Applicant i s the owner of, and/or holds the contractual 

right, to d r i l l and develop the Mississippian formations underlying 

the following described lands situated within the W/2 of Section 18: 

Description Interest Owned Type of Interest Net Acres 

W/2 NW/4, SW/4 54.2059% Working Interest 13 2.82 

3. Applicant has obtained voluntary consent to pooling 

of interests in the Mississipian formations underlying the W/2 of 

said Section 18, with the exception of the parties named below, 

whose addresses, and interests owned, according to Applicant's 

information and belief, are as follows: 

Interest Type of Net 
Owner Description Owned Interest Acres 

Viking Petroleum Inc. E/2 NW/4 100% Working Interest 80.00 
2700 Center Building 
2761 E. Skelly Drive 
Tulsa, Oklahoma 74105 

EXHIBIT B 



4. Applicant has been unable to obtain voluntary agreement 

for pooling of the interests described in paragraph 3 immediately 

above, and in order to avoid the d r i l l i n g of unnecessary wells, to 

protect correlative rights, eind to prevent waste, a l l interests in 

the Mississippian formations underlying the W/2 of said Section 18 

should be pooled pursuant to the provisions of §70-2-17 N.M.S.A., 

1978 (formerly §65-3-14 N.M.S.A, 1953). 

5. Applicant should be designated operator of said pooled 

lands. 

6. The risk and expense of d r i l l i n g and completing the 

proposed well i s great, and i f the owners of the interests described 

in paragraph 3 above, or any other unknown owners of interests in 

the proposed proration unit, do not choose to pay their share of 

the costs of d r i l l i n g and completing said proposed well, then 

Applicant should be allowed a reasonable charge for supervision of 

said well, and a charge for the risk involved in addition to recovery 

of the actual cost of d r i l l i n g and completing said well. 

WHEREFORE, Applicant Prays: 

A. That this application be set for hearing before an 

examiner and that notice of said hearing be given as required by law. 

B. That upon such hearing the Division enter i t s pooling 

a l l interests in the Mississippian formations underlying the W/2 

of Section 18, Township 9 South, Range 27 East, N.M.P.M., Chaves 

County, New Mexico, designating applicant as Operator of said 

pooled lands, making provision for applicant to recover i t s costs 

from production, including an appropriate risk factor, and provi­

sions for payment of operating costs and costs of supervision from 

production, to be allocated among the interest owners as their 

interests may be determined. 
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C. For such further r e l i e f as the Division deems just 

and proper. 

DATED this 25th day of September, 1981. 

HARVEY E. YATES COMPANY 

BY: /JfypWkA 
Thomas Jy^Hall I I I 
Attorney for Applicant 
P. 0. Box 1933 
Roswell, New Mexico 88201 

TJH:dk 
OCD-1 #3 5 
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HEYCO 
PETROLEUM PRODUCERS 

HARVEY E. YATES COMPANY 
f O BOX 15*13 

State of New Mexico 
Oil Conservation Division 
P. 0. Box 2C88 
Santa Fe, New Mexico 87501 

SJ ' IE MC S t C j B ' 1 > N A l l O N A i B A * * BlMi.D :NG M : j £.',0• 

October., v., 5b.ern8, 1981' - ^ j l j l 

^ ^ _ ^ m i ///// 

Attention: Mr. Joe Ramey 

Gentlemen: 

Re: Application for 
Compulsory Pooling 
Seymour State f l 
Section 18: E/2 SW/4, 
E/2 NW/4 (being W/2) 
T-9S, R-27E, N.M.P.M. 
Chaves County, New Kexico 

On September 25, 1981, Karvey E. Yates Company f i l e d an 
application for compulsory pooling covering the W/2 of Section IP, 
T-9S, R-27E, in Chaves County, New Mexico. The application wes 
assigned Case No. 7390. 

Harvey E. Yates Company would request that the above applica­
tion be amended in paragraphs 2, 3, and 4 anc in paragraph B to 
cover a l l formations from the surface through the Vississippisn 
formation. 

Mr. Jack Grynberg, who i s associated with Viking Petroleur, 
Inc., has informed us he plans to f i l e an application seekinc tc 
pool the N/2 of Section 18 and that he w i l l appeal any decision 
pooling the W/2 of Section 18. Furthermore, the primary terr of 
applicant's state lease,L-6775, expires November 30, 1981. For 
these reasons we would request that a hearing de novo before the 
Commission be set at the e a r l i e s t possible date. 

Thcrras J. Hal 1 , I I I 
Att ornev 
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BEFORE THE OIL CONSERVATION COMMISSION 
ENERGY AND MINERAL DEPARTMENT 

OF THE 
STATE OF NEW MEXICO 

IN THE MATTER OF THE APPLICATION OF 
JACK J. GRYNBERG TO AMEND COMMISSION 
ORDER NO. R-6873 TO PROVIDE FOR THE 
DRILLING OF A SECOND WELL AT AN 
UNORTHODOX LOCATION ON THE 320-ACRE 
PRORATION UNIT, TO CHANGE THE 
OPERATOR AND TO DETERMINE THE RISK 
FACTOR AND OVERHEAD CHARGES, CHAVES 
COUNTY, NEW MEXICO. 

Case No. 8400 

HEARING BRIEF IN BEHALF OF 
APPLICANT GRYNBERG PETROLEUM CO. 

INTRODUCTION 

In Order R-6873 issued January 7, 1982, this 

Commission granted the application of Harvey E. Yates Company 

(HEYCO) seeking compulsory pooling of alI mineraI interests 

from the surface through the Ordovician formation underlying 

the W/2 of Section 18, T9S, R27E, N.M.P.M., Chaves County, New 

Mexico. HEYCO and other related working interest owners own 

the leasehold interest in the W/2, NW 1/4 and SW 1/4 of Section 

18 (+ 240 acres). Grynberg (formerly Viking) owns the 

leasehold interest in the E/2, NW 1/4 of Section 18 (+ 80 

acres). The key provisions of Order R-6873 as they relate to 

the present Application are as follows: 

IT IS THEREFORE ORDERED: 

(1) That a l l mineral interests, whatever they 
may be, down through the Ordovician formation 



underlying the W/2 of Section 18, Township 9 
South, Range 27 East, N.M.P.M., Chaves County, 
New Mexico, are hereby pooled to form a 
standard 320-acre gas spacing and prorat i o n 
un i t to be dedicated to a well to be d r i l l e d 
at a standard location on said 320-acre t r a c t . 

(Emphasis supplied). 

In Viking Petroleum v. OiI Conservation Commi ss i on. 

100 N.M. 452, 672 P.2d 280 (1983), the New Mexico Supreme Court 

affirmed the Commission's Order R-6873. The Supreme Court 

noted : 

The f i r s t of the key provisions pooled the 
320-acre t r a c t from the surface to the Ordovi-
c i an format i on. The Commission found that to 
prevent waste, to protect c o r r e l a t i v e r i g h t s 
and to allow each interest owner to recover 
i t s f a i r share of gas, the mineral int e r e s t s 
w i l l be pooled to the lower formation. 

By his present Application, Jack J. Grynberg seeks a 

modification of Order R-6873 to permit a second Pre-permian 

well to be d r i l l e d at an unorthodox location on the previously 

established 320-acre spacing and proration u n i t , to designate 

Grynberg as the operator for the proposed second well and to 

determine an appropriate r i s k factor and overhead charges for 

the d r i l l i n g and operation of the proposed w e l l . 

In support of t h i s Application, the evidence to be 

presented at the hearing w i l l demonstrate a s i g n i f i c a n t change 

in circumstances from those e x i s t i n g at the time Order R-6873 

was entered, and the manifest need for the d r i l l i n g of a second 
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well in the previously established 320-acre unit if the unit is 

ever to be effectively and prudently developed, waste prevented 

and correlative rights protected. 

The key facts that will be established by the evidence 

are as follows. The original well authorized by Order R-6873 

(Seymour State Com. #1) is not, and will never be, commercially 

productive in the Prepermian formations underlying the W/2 of 

Section 18. The geologic evidence will establish that the 

second proposed well at an unorthodox location in the SW 1/4. 

SW 1/4 of Section 18 is situated high structurally. In the 

opinion of Grynberg's geologist, the location presents a 

substantial probability of obtaining commercial production from 

the Fusselman, a separate Prepermian formation from that in 

which the Seymour State well is completed. Should significant 

shows of production also be encountered at shallower formations 

such as the Abo, Grynberg would seek Commission approval for a 

multiple completion and thereafter establish production from 

both format ions.' 

As discussed more fully herein, Grynberg seeks a key 
legal determination by the Commission that by reason of Order 
R-6873, Grynberg owns a 24.6% undivided interest in a l l 
production from the pooled formations underlying the 320-acre 
unit. The pooled formations include, among others, the 
Fusselman and the Abo. 24.6% is the percentage of Grynberg's 
leasehold acreage (+ 80 acres) to the entire 320-acre unit 
created by Order R-6873. See Point One, infra. 
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As discussed more fully below, HEYCO, as the unit 

operator under Order R-6873, has a duty to a l l working interest 

owners to prudently develop the unit in a manner that will 

effectively and efficiently produce the pooled formations 

underlying the unit. Unit production records demonstrate that 

the existing unit well (Seymour State Com. #1) cannot, and 

never w i l l , efficiently or economically produce the Prepermian 

formations underlying the unit. The evidence will further esta­

blish that the Seymour State well cannot effectively drain the 

shallower Abo formations throughout the entire 320-acre unit. 

In recognition of these facts and the geologic 

evidence supporting the second well, Grynberg requested HEYCO 

to seek authority from the Commission for the d r i l l i n g of a 

second proposed well in the 320-acre unit at an unorthodox 

location. (See Exhibit "A"' attached hereto). In derrogation 

of the prudent operator rule, HEYCO has arbitrarily refused to 

undertake further development of the unit. Grynberg thus has 

no alternative in protecting his correlative rights in the unit 

but to apply to the Commission himself for authorization to 

d r i l l and to be designated operator of the proposed second well. 

In addition to considering the geologic evidence 

supporting the Grynberg Application and ruling on the 

sufficiency of that proof, three issues of law are also 

presented for decision by this Commission in rendering its 
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order in this case. Each question arises as a direct and 

natural consequence of the compulsory pooling of the W/2 of 

Section 18 as specified in Order R-6873. These legal issues 

are: (a) whether by virtue of Order R-6873, Grynberg owns an 

undivided 24.6% proportional interest in a l l production from 

the pooled formations underlying the previously established 

320-acre un i t; (b) whether, upon refusal of HEYCO to prudently 

develop the unit by the d r i l l i n g of the proposed second well, 

the Commission has the authority to grant Grynberg's 

application to d r i l l the proposed second well and to designate 

Grynberg as operator of the well; and (c) whether Grynberg s 

non-consent status in the original unit well (Seymour State 

Com. #1) affects in any manner his right to fully participate 

in a l l production obtained from the proposed second well. Each 

of these legal issues is addressed herein. 

POINT ONE 

THE LEGAL EFFECT OF COMPULSORY POOLING UNDER 
ORDER R-6873 HAS BEEN TO VEST IN GRYNBERG AN 

UNDIVIDED FRACTIONAL INTEREST IN ALL PRODUCTION 
FROM THE POOLED MINERAL INTERESTS, WHATEVER 
THEY MAY BE, FROM THE SURFACE THROUGH THE 

ORDOVICIAN FORMATION UNDERLYING THE 320-ACR_EJJN]T 

The effect of compulsory pooling upon the ownersh i p of 

product i on obtained from the spacing or proration unit created 

by a pooling order is specified in Section 70-2-17(0, NMSA 

1978, which provides in pertinent part as follows: 
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All operations for the poo Ied o i l or gas, or 
both, which are conducted on any port ion of 
the unit shall be deemed for a l l purposes to 
have been conducted upon each tract wi thin 
the unit by the owner or owners of such 
tract. Fqr_the_purpose of determining the 
portions of production owned by the persons 
owning interest in the pooled oil or gas, or 
both, such production shall be allocated to 
the respective tracts within the unit in the 
proportion that the number of surface acres 
included within each tract bears to the 
number of surface acres included in the 
ent i re un i t. The portion of the production 
allocated to the owner or owners of each 
tract or interest included in a well spacing 
or proration unit formed by a pooling order 
shall, when produced, be considered as if 
produced from the separately owned tract or 
interest by a well dr i l l e d thereon. 

(Emphasis supplied). 

The courts have commonly described the effect of 

voluntary and compulsory pooling as a form of consolidation or 

merger of a l l the interests in the pooled formations. See, 

Parkin v. State Corp. Com'n of Kansas, 234 Kan. 994, 677 P.2d 

991, 1002, (1984). Owners of the mineral rights and interests 

in a particular tract of land surrender a l l right to conduct 

d r i l l i n g operations on the particular tract, and in lieu 

thereof, they become entitled to a proportional share in the 

total unit production. Young v. West Edmond Hunton Lime Unit. 

275 P.2d 304, 308 (Okla. 1954). Separate interests within the 

unit are converted into a common interest as far as the 

development of the unit is concerned, regardless of where the 

well or the production is located within the unit. M i re v ^ 
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Hawkins, 186 So.2d 591, 596 (La. 1966). If the d r i l l i n g effort 

is successful, the resulting production, to which a l l tracts 

are deemed to contribute, is distributed to a l l interests in 

the proportion to which their acreage in the unit bears to the 

entire acreage. Section 70-2-17(0, supra ; M i re, supra, 186 

So.2d at 596; Ragsdale v. Superior Oil Co., 237 N.E.2d 492, 494 

( I I I . 1968). 

In this case, Order R-6873 provides unequivocally that 

all mineral interests, whatever they may be, down through the 

Ordovician formation underlying the W/2 of Section 18 are 

pooled to form a standard 320-acre gas spacing and proration 

unit. The "pooled" mineral interests include, among others, 

the Fusselman and Abo formations, which are objective 

formations for the proposed second well. 2 Grynberg owns 

; 11 must be recognized that the compulsory pooling of a l l 
formations underlying the W/2 of Section 18, from the surface 
to the Ordovician, was specifically requested by HEYCO in its 
Amended Application filed October 21, 1981, in Case No. 7390. 
Indeed, the fact that a l l formations were pooled into a single 
320-acre unit was clearly HEYCO's purpose. In its original 
Application in Case No. 7390, filed September 29, 1981, HEYCO 
sought to pool on Iy the mineral interests in the Mississippian 
formation. By its f i r s t amended application filed October 13, 
1981, the request for compulsory pooling was modified to cover 
a l l formations from the surface through the Mississippian 
formation." Finally, in HEYCO's second amended application, 
filed October 21, 1981, the request for compulsory pooling was 
modified to "cover from the surface to a l l depths." Copies of 
the original Application and the f i r s t and second amendments 
are attached hereto as Exhibit B. 
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the working interest in approximately 80 acres, or 24.6% of the 

320-acre unit, from the surface to the Ordovician formation. 

Heyco and others own the working interest in the remainder of 

the pooled unit. Consequently, by operation of Section 

70-2-17(0, supra, and Order R-6873, the various interests in 

the separate tracts comprising the 320-acre unit have been 

consolidated as a matter of law into an undivided ownership of 

the entire unit. Grynberg, as a result, owns an undivided 

24.6% fractional interest in a l l production from the poo I ed 

mineral interests, whatever they may be, from the surface to 

the Ordovician formation underlying the 320-acre unit. 

Because the statute mandates that a l l operations for 

the pooled gas conducted on any portion of the unit are to be 

deemed for a l l purposes to have been conducted upon each tract 

within the unit, Grynberg is entitled under Order R-6873 to his 

proportional share of the production from each of the pooled 

formations in the unit, irrespective of the location of the 

well or the actual location of the production. See. Ragsda I e 

v. Superior Oil Company, supra at 494, ("The oil produced is 

pooled, regardless of the separate tract or tracts upon which 

the wells are located and from which the oil is produced."). 

This principle is illustrated in Texas OiI and Gas 

Corporation v. Rein, 534 P.2d 1277 (Okla. 1975), a case having 

facts similar to those presented here. In Rem, the Oklahoma 
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Corporation Commission granted an application to amend a prior 

d r i l l i n g and spacing order so as to permit the d r i l l i n g of a 

second well within a previously established 640-acre unit. 

Evidence was introduced that the well which was originally 

authorized and drilled could not compete for hydrocarbons 

underlying the unit and that a second well at the proposed 

location would arrest uncompensated drainage. 

The application was opposed on the basis that the 

applicant did not own any interest in the S/2 of the S/2 of the 

unit where the proposed well was to be located. In affirming 

the Commission's order granting authority to d r i l l the second 

well at the proposed location, the Oklahoma Supreme Court 

observed that the previous order had pooled the formations 

underlying the entire 640-acre unit, and that the applicant 

owned the leasehold interest in the north 480 acres of the 

unit. Relying on certain provisions of the Oklahoma statutes 

on compulsory pooling which are in substance the same as the 

statutes and regulations applicable in New Mexico, the Court 

held: 

We have previously held that the Commission 
has considerable discretion in determining 
which owner is entitled to d r i l l and operate 
the unit well. [Citation omitted.] We 
conclude that §87.1(b) authorizes the 
Commission to establish the well location at 
any location upon the spacing unit and that 
§87.1(d) authorizes the Commission to pool 
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the working interest within the spacing unit 
and designate an operator to d r i l l and 
operate the well at the designated well 
location. 3 To hold otherwise would 
frustrate the intent of the Act because the 
owner desiring to d r i l l would not be 
entitled to do so unless he held a lease 
covering the well location designated by the 
Comm i ss i on. 

534 P.2d at 1279 (Emphasis supplied). 

It is clear from the foregoing that Grynberg owns an 

undivided 24.6% interest in a l l production from the pooled 

formations within the 320-acre unit, i r respect i ve of where the 

well producing the pooled formations may be located on the 

unit. Accordingly, should the proposed second well be 

authorized by the Commission, and ultimately found to be 

productive in both the Fusselman and Abo formations at the 

proposed location, Grynberg's interest in that production would 

be 24.6% of the total production. 

POINT TWO 

UPON REFUSAL OF THE OPERATOR TO PRUDENTLY 
DEVELOP THE UNIT, THE COMMISSION IS 

AUTHORIZED TO GRANT GRYNBERG'S APPLICATION 
FOR THE DRILLING OF THE PROPOSED SECOND WELL 

AND TO DESIGNATE GRYNBERG AS OPERATOR OF THE WELL 

Production records from the original unit well 

(Seymour State Com. #1) will establish that the well has never 

3Section 70-2-17(0, NMSA 1978, grants similar authority 
to this Commission. 
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been commercially productive in the Atoka formation, and that 

no production has been obtained from the Atoka at a l l since 

December, 1984. On the other hand, geologic evidence developed 

by Grynberg indicates that the proposed second well at an 

unorthodox location in the SW 1/4 of the SW 1/4 of Section 18 

presents a substantial probability that commercial production 

can be obtained from a separate Prepermian formation, the 

Fusselman. The evidence will further establish that commercial 

production is also likely in the shallower Abo Formation. The 

Abo formation cannot be effectively drained throughout the 

entire 320-acre unit by the Seymour State Com. #1 well. 

HEYCO has arbi t r a r i l y refused Grynberg's request that 

HEYCO undertake to effectively develop and produce these pooled 

formations within the unit. As a result, recoverable reserves 

are being wasted and the correlative rights of a l l working 

interest owners within the unit are being wrongfully impaired. 

Under §70-2-70(A), NMSA 1978, the orders of the 

Commission are required to afford to each owner in a pool, as 

far as it is practicable, the opportunity to produce his just 

and equitable share of oil and gas in the pool. In this 

regard, §70-2-17(0, supra, requires that compulsory pooling 

orders be drawn upon such terms and conditions as are just and 

reasonable and afford the owner of each tract within the unit 

the opportuni ty to recover or receive without unnecessary 
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expense his just and fair share of oil and gas. It is clearly 

within the intent and mandate of these statutory provisions 

that the Commission make and enforce such orders as may be 

reasonably necessary to remedy an arbitrary refusal by a unit 

operator to prudently develop the unit acreage, particularly 

where such refusal will result in waste and impair correlative 

rights. Such is the case here. 

It is a fundamental principle of law that the operator 

of a unit has an implied duty to exercise reasonable diligence 

in the development of the unit. See Sauder v. Mid-Continent 

Corporat ion, 292 U.S. 272 (1934); Libby v. DeBaca, 51 N.M. 95. 

179 P.2d 263, 265 (1947); Trust Co. of Chicago v. Samedan Oil 

Corporat ion, 192 F.2d 282 (10th Cir. 1951); Mize v. Exxon 

Corporat ion, 640 F.2d 637, 641 (5th Cir. 1981). This duty 

extends to each producible reservoir or horizon within the 

unit, She!I Oil Company v. Stansbury, 401 S.W.2d 623, 632 

(Tex.Civ.Ct.App. 1966), as well as to any undeveloped portion 

of leased acreage. See Libby v. DeBaca, supra, 179 P.2d at 

265. The evidence will show that HEYCO has unreasonably 

refused to perform its implied duty of prudent development. 

Where, as here, geologic evidence demonstrates that an 

existing unit well cannot economically or efficiently drain 

common sources of supply within the unit, the Commission has 

both the jurisdiction and responsibility to modify previous 
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pooling and d r i l l i n g orders to allow for additional wells to be 

dr i l l e d . See Corporation Commission v. Union Oil Company of 

CaIi forn i a, 591 P.2d 711 (Okla. 1979); Texas OiI and Gas 

Corporation v. Rein, 534 P.2d 1277 (Okla. 1975). That is pre­

cisely the relief sought by Grynberg in the pending Application 

As the owner of an undivided fractional interest in 

the pooled formations underlying the 320-acre unit, Grynberg 

has an unquestionable right to d r i l l and to be designated 

operator of the proposed second well pursuant to §70-2-17(0, 

supra. As clearly demonstrated by the decision in Texas 0 iI 

and Gas Corporation v. Rein, 534 P.2d 1277 (Okla. 1975), the 

fact that Grynberg does not own the particular tract within the 

unit upon which the proposed well is to be located is entirely 

immaterial to his right to d r i l l at any location within the 

unit that may be approved by the Commission. Re i n, 534 P.2d at 

1279. To rule otherwise would frustrate the intent of the 

compulsory pooling statute and unreasonably restrain prudent 

development of the pooled reserves underlying the unit created 

by Order R-6873. 

POINT THREE 

GRYNBERG'S NON-PARTICIPANT STATUS IN THE SEYMOUR 
STATE COM. #1 WELL DOES NOT AFFECT HIS RIGHT TO 

FULL PARTICIPATION IN PRODUCTION FROM THE 
PROPOSED SECOND WELL 

Pursuant to the provisions of Order R-6873, as 

affirmed by the New Mexico Supreme Court, Grynberg elected to 
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have his share of estimated well costs for the Seymour State 

Com. #1 well withheld from his share of production from that 

well. The Order also provided that Grynberg would be assessed 

a 200% penalty for the d r i l l i n g risk undertaken by the unit 

operator in the d r i l l i n g of the Seymour State Com. #1 well. 

See §70-2-17(0, NMSA 1978. 

The statutory provisions allowing working interest 

owners to elect either to advance their proportionate share of 

dr i l l i n g and operating costs for a particular well, or to have 

those costs paid out of production, with a potential risk 

penalty of up to 200%, were intended to relieve the non-

dr i l l i n g interest owner from being compelled against his better 

judgment to advance his share of d r i l l i n g costs, and to provide 

additional compensation from production ( i f any is found) to 

the d r i l l i n g party who has advanced the entire cost of the we I I 

and who would, therefore, absorb the cost of a dry hole. See, 

Applicat ion of Kohlman, 263 N.W.2d 674, 675 (S.D. 1978). 

Grynberg's non-participant status in the Seymour State 

Com. #1 well gives rise to the question of whether that status 

should have any adverse affect upon Grynberg s right to fully 

participate in production from the proposed second well. As 

discussed more fully herein, to permit the costs of one well to 

be paid from production out of a second well (particularly 

here, where the formations to be produced by the second well 
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are either independent from or would not be effectively 

produced by the f i r s t well) would be an impermissible taking of 

property without any rational basis, and would be in 

derrogation of the correlative rights of working interest 

owners in production from the second well. This position is 

supported not only by the express language of the governing 

statute, but by the fundamental fairness that underscores the 

Commission's responsibility to prevent waste and protect 

correlative rights. 

Section 70-2-17(C), NMSA 1978, makes it expressly 

clear that the statutory election and the imposition of a risk 

penalty are to be determined on a well-by-well basis. The 

statute provides in pertinent part: 

Such pooling order of the division shall 
make definite provision as to any owner, or 
owners, who elects not to pay his 
proportionate share in advance for the 
prorata reimbursement solely out of 
production to the parties advancing the 
costs of the development and operation, 
which shall be limited to the actual 
expenditures required for such purpose not 
in excess of what are reasonable, but which 
shall include a reasonable charge for 
supervision and may include a charge for the 
risk involved in the d r i l l i n g of such we I I, 
which charge for risk shall not exceed two 
hundred percent of the non-consenting 
working interest owner's or owners' prorata 
share of the cost of d r i l l i n g and completing 
the we I I. 

* * * 

(Emphasis Supplied). 
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The statute twice uses the word "well" in the singular 

in reference to the development and operation to which the 

statutory election and risk penalty provisions are to apply. 

It is clear that multiple wells would be permitted on an 

established unit where one well cannot eff i c i e n t l y or 

effectively drain the various producing formations in the 

unit. If the f i r s t well would not effectively drain the 

formations being produced by the second well, there is no 

jus t i f i c a t i o n for applying second well production to the 

payment of costs for the original well. To do so would plainly 

discourage complete development of the unit. Recoverable 

reserves in the unit would remain unproduced, resulting in 

waste and the impairment of correlative rights. 

Moreover, to expropriate subsequent production for the 

payment of original well costs would penalize a non-consenting 

interest owner twice for his good judgment and foresight in 

electing not to participate in the costs of a well which turns 

out to be non-productive. In his original opposition to the 

HEYCO application for compulsory pooling of the W/2 of Section 

18, Grynberg presented geologic evidence that the d r i l l i n g of 

the proposed Seymour State Com. #1 well to the Prepermian Atoka 

formation presented an extreme and unreasonable risk. 

Grynberg's geologist testified that, in his opinion, production 

that might be found in the Prepermian formations at the 
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location of the Seymour State well would be short-lived. 

Accordingly, Grynberg sought approval from the Commission to 

participate in the costs of the Seymour State well only to the 

Abo formation, and to pay his share of the remaining well costs 

to the Prepermian formations out of his share of that 

production. The Commission, instead, imposed an all-or-nothing 

election, with a 200% risk penalty. Grynberg had no real 

choice other than to proceed on a non-participant basis for the 

ent ire we I I. 

As it turned out, Grynberg's geologic evaluation of 

the Atoka formation was correct. His election to proceed on a 

non-participant basis was a wise one. HEYCO, as the Applicant, 

undertook the risk of d r i l l i n g the Seymour State well and it 

must now live with the consequences of that business decision. 

Under §70-2-17(0, supra, HEYCO could not compel Grynberg to 

participate in the inordinate risks of that venture by the 

advancement of his share of costs. 

The geologic basis for d r i l l i n g the proposed second 

well presents a different set of circumstances and risks which 

must be evaluated before working interest owners can rationally 

elect whether to participate in the costs of the well. 

Grynberg has weighed the geologic circumstances and has found 

them to present an acceptable risk, sufficient to warrant his 

application for authorization to d r i l l and operate the proposed 
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well. This type of prudent development of an established unit 

which would otherwise remain unproductive would be nullified if 

the costs and penalty for the original unsuccessful well were 

to be arbitrarily carried over to the second well. 

Under these circumstances, the Commission should 

properly rule that Grynberg's non-participant status in the 

first well is of no effect upon his right to full participation 

in any production which may be obtained from the proposed 

second we I I. 

JONES, GALLEGOS, SNEAD & WERTHEIM, P.A. 
Attorneys for Applicant Jack J. Grynberg 

By 
J . E. GALLEGOS 
Post Office Box 2228 
Santa Fe, New Mexico 
(505) 982-2691 

87504-2228 

671 OA 
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- G R Y N B E R G P E T R O L E U M COMPANY -

soco SC'JTM QUEBEC • SUITE sco • DENVER COIOBIACO 80237-USA • PHONE 303 - a5o-74-c 

TELEX: 45-4497 ENERGY OVR 
TELECOPIER: 303 • 753-9997 

SENT EXPRESS >IAIL 

February 2, 1984 

Harvey E. Yates Company 
Security National Bank Bldg., Suite 300 
Roswell, New Mexico 88201 

A t t e n t i o n : Mr. Thomas J. H a l l , J r . 

RE: State of New Mexico O i l Conservation 
Commission Compulsory Pooling Order 
No. R-6873, Case No. 7390 i n the 
W*s of Section 18, T9S, R27E, N.M.P.M. 
Chaves County, New Mexico 

Gentlemen: 

Pursuant t o the above-referenced Conunission order, Jack JT Grynberg, 
as a working i n t e r e s t owner under the standard 320 acre gas spacing 
and p r o r a t i o n u n i t established by said Commission order hereby re­
s p e c t f u l l y requests t h a t Harvey E. Yates Company, as designated 
Operator of the u n i t under said order, i n i t i a t e and make proper 
a p p l i c a t i o n t o the State of New Mexico O i l Conservation Commission 
f o r the d r i l l i n g of a Prepermian w e l l t o be located at an unorthodox 
l o c a t i o n i n the SWJ.SWJ. of Section 18, T9S, R27E, Chaves County, 
New Mexico. 

Our reasons f o r t h i s request are geological. A c a r e f u l evaluation 
of the Prepermian production figures f o r the Sevmour State Co-. 41, 
located i n " the SWijNWJs of Section 18, T9S, R27E,"chaves Cour.-y, 
Nev Mexico, indicates t h a t the Prepermian zone i n t h i s v e i l i s 
non-corr-Tiercial and has not, nor i s i t capable of procuring t'r.e 
f i e l d allowable. Further, based on recently acquired gecl — i d l 
information, we f e e l t h a t the SWhSWij l o c a t i o n we propose w i l l 
put us i n a more favorable s t r u c t u r a l p o s i t i o n in"which to 
encounter gas i n commercial q u a n t i t i e s from the Prepermian zone. 

Jack J. Grynberg i s prepared to pay his proportionate share of 
costs f o r a Prepermian w e l l i n the SW5SWI5 of Section 18, T9S, 
R27E, Chaves County, New Mexico and i s prepared to cooperate i n 
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. iia.;:'-<iv i . Yates Coiapar.y 
Roswell, Sew Mexico" 8 3201 

RE: State of Sew Mexico O i l Conservation 
Commission Compulsory Pooling Order 
No. R-6873, Case No. 7290 i n the 
WH of Section 18, T9S, R27E, N.M.P.M. 
Chaves County, New Mexico 

- every way with Harvey E. Yates Company in order to expedite the 
drill i n g " o f this well. 

Please advise us as t o how you plan t o respond t o t h i s request 
w i t h i n 30 days of r e c e i p t of t h i s l e t t e r . 

Sincerely, 

GRYNBERG PETROLEUM COMPANY 

Susan Stone 

Senior Petroleum Landman 

SS/dp 

Companies l i s t e d below were sent CERTIFIED - RETURN RECEIPT REQUESTED 

cc: Explorers Petroleum Corporation 
Spiral, Inc. 
Fred G. Yates, Inc. 
P. O. Box 1933 
Roswell, Mew Mexico 88201 

Seymour Smith 
7 South Dearborn St. 
Chicago, I l l i n o i s 60603 

David Smith 
105 West Madison 
Chicago, I l l i n o i s 60602 

Cibola Energy Corporation 
P. 0. Box 1663 
Albuquerque, New Mexico 8710 3 
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BEFORE THE OIL CONSERVATION DlVISlO^j^i^lsi^/^lp) 

-— jgJz?j9Mi |[ | ENERGY AND MINERALS DEPARTMENT OF 

THE STAT^ OF NEW MEXICO 0 

IN THE MATTER OF THE APPLICATION 
OF HARVEY E. YATES COMPANY 
FOR COMPULSORY POOLING, 
CHAVES COUNTY, NEW MEXICO 

Case No. ~?39& 

APPLICATION 

COMES NOW HARVEY E. YATES COMPANY by i t s attorney and 

respectfully states: 

1. Applicant proposes to d r i l l a well situated 1980 FNL 

and 660 FWL, Section 18, Township 9 South, Range 27 East, N.M.P.M., 

Chaves County, New Mexico, to the Missippian formation and dedicate 

the W/2 of Section 18 to said well. 

2. Applicant i s the owner of, and/or holds the contractual 

right, to d r i l l and develop the Mississippian formations underlying 

the following described lands situated within the W/2 of Section 18: 

Description Interest Owned Type of Interest Net Acres 

W/2 NW/4, SW/4 54.2059% Working Interest 132.82 

3. Applicant has obtained voluntary consent to pooling 

of interests in the Mississipian formations underlying the W/2 of 

said Section 18, with the exception of the parties named below, 

whose addresses, and interests owned, according to Applicant's 

information and belief, are as follows: 

Interest Type of Net 
Owner Description Owned Interest Acres 

Viking Petroleum Inc. E/2 NW/4 100% Working Interest 80.00 
2700 Center Building 
2761 E. Skelly Drive 
Tulsa, Oklahoma 74105 
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4. Applicant, has 'oe--*;. ur: ii 1. ̂  t c oist..iin o ; ur;!. • • ^ > : 

for pooling of the interests described in paragraph 3 immediately 

above, and in order to avoid the d r i l l i n g of unnecessary wells, to 

protect correlative rights, and to prevent waste, a l l interests in 

the Mississippian formations underlying the W/2 of said Section 18 

should be pooled pursuant to the provisions of §70-2-17 N.M.S.A., 

1978 (formerly §65-3-14 N.M.S.A, 1953). 

5. Applicant should be designated operator of said pooled 

lands. 

6. The ris k and expense of d r i l l i n g and completing the 

proposed well i s great, and i f the owners of the interests described 

in paragraph 3 above, or any other unknown owners of interests in 

the proposed proration unit, do not choose to pay their share of 

the costs of d r i l l i n g and completing said proposed well, then 

Applicant should be allowed a reasonable charge for supervision of 

said well, and a charge for the risk involved in addition to recovery 

of the actual cost of d r i l l i n g and completing said well. 

WHEREFORE, Applicant Prays: 

A. That this application be set for hearing before an 

examiner and that notice of said hearing be given as required by law. 

B. That upon such hearing the Division enter i t s pooling 

a l l interests in the Mississippian formations underlying the W/2 

of Section 18, Township 9 South, Range 27 East, N.M.P.M., Chaves 

County, New Mexico, designating applicant as Operator of said 

pooled lands, making provision for applicant to recover i t s costs 

from production, including an appropriate risk factor, and provi­

sions for payment of operating costs and costs of supervision from 

production, to be allocated among the interest owners as their 

interests may be determined. 
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and 

C. For such further r e l i e f as the Division 

proper. 

DATED this 25th day of September, 19 81. 

deems just 

HARVEY E. YATES COMPANY 

BY: 
Thomas J. 
Attorney"^or Applicant 
P. 0. Box 1933 
Roswell, New Mexico 88201 

TJH:dk 
OCD-1 #35 
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HEYCO 
'ETROLEUM PRODUCERS 

HARVEY E. YATES COMPANY 
P O *iO» 1933 

State of New Mexico 
Oil Conservation Division 
P. 0. Box 2088 
Santa Fe, New Mexico 87501 

S j ' U 30C S i C J « ' 1 > NATIONAL BANK BU<i.D NG 

OctQbjer.B, 19 81' 

oiL!^ * wi] 

su •.: • 

/ 

Attention: Mr. Joe Ramey 

Re: Application for 
Compulsory Pooling 
Seymour State #1 
Section 18: E/2 SW/4, 
E/2 NW/4 (being W/2) 
T-9S, R-27E, N.M.P.M. 
Chaves County, New Mexico 

Gentlemen: 

On September ,25, 1981, Karvey E. Yates Company f i l e d an 
application for compulsory pooling covering the W/2 of Section 18, 
T-9S, R-27E, in Chaves County, New Mexico. The application was 
assigned Case No. 7390. 

Harvey E. Yates Company would request that the above applica­
tion be amended in paragraphs 2, 3, and 4 and in paragraph B to 
cover a l l formations from the surface through the Mississippian 
formation. 

Mr. Jack Grynberg, who i s associated with Viking Petroleur, 
Inc., has informed us he plans to f i l e an application seekinc to 
pool the N/2 of Section 18 and that he w i l l appeal any cecisior 
pooling the W/2 of Section 18. Furthermore, the primary terr of 
applicant's state lease,L-6775, expires November 30, 1981. For 
these reasons we would request that a hearing ce novo before the 
Commission be set at the e a r l i e s t possible date. 

Si rice.r-ely, . / 

Their as J . H a l l , I I I 
A t t o r n e v 

TJ!H:dk 
OCD *36 

closures 



HEYCO 
PETROLEUM PRODUCERS 

HARVEY E. YATES COMPANY 
P O SOX 1*33 SUITE 300. SECURITY NATIONAL BANK BUILDING 506/62*6601 

ROSWELL. NEW MEXICO 68201 

October 20, 1981 

State of New Mexico 
Oil Conservation Division 
P. 0. Box 2088 
Santa Fe, New Mexico 87501 

Attention: Mr. Joe Rainey 

Re: Application for 
Compulsory Pooling 
Seymour State #1 
Section 18: E/2 SW/4, 
E/2 NW/4 (being W/2) 
T-9S, R-27E, N.M.P.M. 
Chaves County, New Mexico 

Gentlemen: 

Harvey E. Yates Company would like to make a second amend­
ment to the above referenced application for compulsory pooling. 

As to the depth provisions in Paragraphs 2, 3, and 4, and 
in Paragraph B, Harvey E. Yates Company would request that the appli­
cation be amended to cover from the surface to a l l depths. 

Sincerely, 

Thomas J. Hall, I I I 
Attorney 


