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STATE OF NEW MEXICO 

ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 

IN THE MATTER OF THE APPEAL TO 
THE SECRETARY OF THE ENERGY, 
MINERALS AND NATURAL RESOURCES 
DEPARTMENT FOR THE PURPOSES OF 
CONSIDERING: 

CASES: 7980 
8946 
8950 
9111 
9412 

THE APPEAL OF OIL CONSERVATION 
COMMISSION ORDERS R-8712, R-7407-F, 
R-6469-F, and R-3401-B, AFFECTING 
THE SPECIAL RULES AND REGULATIONS 
OF THE GAVILAN-MANCOS OIL POOL 
AND THE WEST PUERTO CHIQUITO-MANCOS 
OIL POOL, 

OPPOSITION OF BENSON-MONTIN-GREER DRILLING CORP.. 
SUN EXPLORATION AND PRODUCTION COMPANY AND 

DUGAN PRODUCTION CORPORATION TO THE 
APPLICATION FOR REVIEW BY MALLON OIL COMPANY. ET AL. 

COME NOW Benson-Montin-Greer D r i l l i n g Corp., Sun Ex p l o r a t i o n 

and Production Company and Dugan Production Corporation and 

requests t h a t the Secretary deny the A p p l i c a t i o n f o r Review f i l e d 

by Mallon O i l Company, et a l . , dated September 19, 1988 i n the 

above matter. The grounds f o r opp o s i t i o n t o the A p p l i c a t i o n are: 



1. APPLICANT HAS FAILED TO RAISE 
SUFFICIENT GROUNDS FOR REVIEW 
BY THE SECRETARY 

The dispute between the Mallon Group and the Benson-Montin-

Greer Group over the methods of production and development of the 

Gavilan Mancos and West Puerto Chiquito Mancos O i l Pools i n Rio 

Ar r i b a County, New Mexico began i n 1983 and has continued t o date. 

These r e l a t e d cases have now involved more than seventeen days of 

O i l Conservation Commission hearings over some f i v e years. Once 

again the Mallon Group asks the Secretary t o exercise h i s 

d i s c r e t i o n a r y power under Section 70-2-26, N.M.S.A. 1978 and 

rehear t h i s matter. But i n support of t h e i r a p p l i c a t i o n the 

Mallon Group c i t e s issues s i m i l a r t o those which r e s u l t e d i n 

de n i a l by the Secretary of t h e i r p r i o r a p p l i c a t i o n s f o r review on 

November 5, 1986 (enclosure 1) and on July 28, 1987 (enclosure 2). 

The issues on which the Mallon Group now seek the Secretary's 

review are matters which were vigorously contested before the O i l 

Conservation Commission w i t h numerous experts on both sides 

presenting extensive evidence. While both sides argued f o r the 

prevention of waste and the p r o t e c t i o n of c o r r e l a t i v e r i g h t s , 

each side d i d so based upon t h e i r analysis of h i g h l y t e c h n i c a l 

engineering data. The Mallon Group argued t h a t the pools were 

best produced by al l o w i n g a l l w e l l s t o produce at maximum capacity 

w h i l e the Benson-Montin-Greer Group argued t h a t the pools were 

best produced by reducing the rates of production t o conserve 

r e s e r v o i r energy and thus more e f f i c i e n t l y produce and maximize 

recovery. 
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The Mallon Group now asks the Secretary t o s u b s t i t u t e h i s 

judgment f o r t h a t of the Commission on these issues which are 

ex c l u s i v e l y w i t h i n the Commission's s t a t u t o r y j u r i s d i c t i o n under 

the guise t h a t these Orders contravene the statewide energy plan 

or the p u b l i c i n t e r e s t . 

The s p e c i f i c d e t a i l s of the Commission Orders which the 

Mallon Group now contends should be addressed by the Secretary are 

f i r m l y entrenched w i t h i n the j u r i s d i c t i o n and r e s p o n s i b i l i t y of 

the Commission t o prevent waste and pro t e c t c o r r e l a t i v e r i g h t s . 

Mallon's contention t h a t the Commission Orders v i o l a t e the 

statewide energy plan and contravene publ i c p o l i c y , are predicated 

on the conclusion, r e j e c t e d by the Commission, t h a t t h e i r 

engineering i n t e r p r e t a t i o n s are co r r e c t . They r a i s e no issue t h a t 

warrants review by the Secretary and t h e i r A p p l i c a t i o n f o r Review 

should be denied. 
2. SHOULD THE SECRETARY EXERCISE 

HIS DISCRETION AND GRANT A 
HEARING, THE SECRETARY MUST 
CONDUCT A DE NOVO HEARING ON OR 
BEFORE SEPTEMBER 26, 1988 

Pursuant t o Section 70-2-26 N.M.S.A. 1978 the Secretary may 

c a l l a matter before him f o r hearing. Once t h i s i s done, however, 

t h i s s t a t u t e s p e c i f i c a l l y requires t h a t the Secretary hold the 

hearing w i t h i n twenty (20) days of the Commission's d e n i a l of the 

Rehearing a p p l i c a t i o n . This i s not a d i s c r e t i o n a l matter and i f 

the Secretary grants a hearing i n t h i s case, he must c a l l , conduct 

and conclude the hearing on or before September 26, 1988. 
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The Applicants could have f i l e d t h e i r A p p l i c a t i o n w i t h the 

Secretary on September 7, 1988. Instead they waited u n t i l 

September 19, 1988 when most of the time had run f o r review by the 

Secretary. As a r e s u l t of the a p p l i c a n t s ' delay, i t i s v i r t u a l l y 

impossible t o schedule such a hearing and give a l l p a r t i e s 

adequate procedural due process. 

Another matter which i s not d i s c r e t i o n a r y w i t h the Secretary, 

once he decides t o hold a hearing under t h i s s t a t u t e , i s t h a t the 

hearing must be de novo. On t h i s p o i n t , the s t a t u t e i s c l e a r . I t 

provides t h a t the hearing " s h a l l be a de novo proceeding". The 

reason f o r t h i s i s t h a t i f the Secretary reviews an order t o 

determine whether or not i t i s consistent w i t h a state-wide energy 

plan or the p u b l i c i n t e r e s t , his j u r i s d i c t i o n i s d i f f e r e n t from 

t h a t of the Commission and he i s necessarily deciding d i f f e r e n t 

issues and l o o k i n g f o r d i f f e r e n t f a c t s than those which were 

pr o p e r l y before the Commission. For t h i s reason, i t i s e s s e n t i a l 

t h a t any proceeding before the Secretary be de novo. 

The suggestion by the Applicant t h a t the Secretary could 

incorporate the record of the seventeen days of hearing before the 

Commission i n t o the rehearing, adequately inform himself about 

t h i s case and render an informed judgment a f t e r a four hour 

hearing i s r i d i c u l o u s and can only lead the Secretary i n t o e r r o r . 

CONCLUSION 

This s t a t u t o r y appeal p r o v i s i o n t o the Secretary i s not 

designed t o c o r r e c t e r r o r s of the Commission, but t o assure t h a t 

OCC a c t i o n s , though c o r r e c t from a waste and c o r r e l a t i v e r i g h t s 



p o i n t of view, do not contravene the state's energy plan or the 

p u b l i c i n t e r e s t . 

The a p p l i c a t i o n f a i l s t o show how the i n t e r v e n t i o n by the 

Secretary w i l l p r o t e c t e i t h e r the statewide energy plan or the 

p u b l i c i n t e r e s t when the evidence before the Commission was t h a t 

g r a n t i n g capacity allowables t o c e r t a i n high capacity w e l l s would 

only r e s u l t i n those w e l l s t a k i n g production from a d j o i n i n g w e l l s 

and would not r e s u l t i n the recovery of more o i l than would 

otherwise be recovered. 

Accordingly, Benson-Montin-Greer D r i l l i n g Corp., Sun 

Ex p l o r a t i o n and Production Company and Dugan Production 

Corporation request the Secretary deny the A p p l i c a t i o n f o r Review 

f i l e d by Mallon Group. 

Respectfully submitted, 

KELLAHIN, KELLAHIN & AUBREY 

Attorneys f o r Sun E x p l o r a t i o n 
and Production Company and 
Dugan Production Corporation 
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CAMPBELL & BLACK, P.A 

By: 
WILLIAM t . CARR 
Post O f f i c e Box 2208 
Santa Fe, New Mexico 87504 
Telephone: (505) 988-4421 

Attorneys f o r 
Benson-Montin-Greer 
D r i l l i n g Corp., 

CERTIFICATE OF MAILING 

I hereby c e r t i f y t h a t a t r u e c o r r e c t copy of the foregoing 
pleading was mailed t o a l l counsel of record on t h i s 
September, 1988. 

•A day of 
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r-T ATE or KI:K MENico . 

]N HE MATTER OF THE ATFEAL 
T O I:--:E S E C R E T A R Y .OF T H E E N E R G Y 

A N D M I N E R A L S D E P A R T M E N T F O R 

T H E P U R P O S E C F C O N S I D E R I N G : 

THE AFPEAL OF OIL CONSERVATION 
COMMISSION ORDER R-7407-D AMENDING 
THE SPECIAL RULES AND REGULATIONS O i l Conservation 
CF THE GAVILAN- MA NCOS GIL POOL Commission Case No. 8946 

MEMORANDUM DECISION 
BY THE SECRETARY OF ENERGY AND .MINERALS • 

This n a t t e r has come before me•on the appeal cf X a l l c n O i l . 

Company ( M a l l o n ) and Mesa Grande Resources, I n c . (Mesa Grande) 

from Order R-7407-D issued by the O i l Conservation Co--;issicn 

(the Cc-mission) on September I I , 1966 . The appeal i s submitted 

to the S e c r e t a r y of Energy and M i n e r a l s (-he Secretary) by 

Section 70-2-26 NMSA 197-E, v h i c h e x p l i c i t l y grants the Secretary 

d i s c r e t i o n t o convene a p u b l i c de novo hearing to review orders 

cf the Commission on s p e c i f i e d grounds. I have considered the 

Commission's o r d e r , the No t i c e of Appeal, t h e correspondence of 

counsel, t h e a p p l i c a b l e s t a t u t e s and the s t a t e ' s energy p l a n . 

For the reasons s t a t e d below, I d e c l i n e t o exercise my d i s c r e t i o n , 

t o 'convene t h e hearing requested by Mallon and Mesa Grande. 

v 

T h i s case- v.-as i n i t i a t e d on t h e a p p l i c a t i o n of Jerome p . McHugh 

E n c l o s u r e 1 



and Associates (McHugh) f o r an amendment t o \hc Temporary Special 

Rules ana Regulations of the Gavilan-Mancos C i l Pool. A s i m i l a r 

a p p l i c a t i o n vas f i l e d by Benson-Montin-Greer D r i l l i n g Corporation 

(Icnson) and the two matters were c o n s o l i d a t e d f o r the 

Commission. The amendments were sought t o t e m p o r a r i l y reduce the 

l i m i t a t i o n s on allowables f o r o i l p r o d u c t i o n and the gas-oil-

r a t i o l i m i t a t i o n f a c t o r f o r t h a t p o c l . A f t e r due p u b l i c n o t i c e / 

a number of i n t e r e s t e d p a r t i e s appeared t o present -various 

p o s i t i o n s through counsel and testimony i n hearings conducted 

over more than fou r days. 

I n i t s order R-7407-D issued September 11, 1956, the Commission 

r u l e d t h a t i t w i l l adopt a temporary m o d i f i c a t i o n cf the 

l i m i t i n g - g a s c i l r a t i o and of the a l l o w a b l e p r o d u c t i o n l i m i t a t i o n 

i n the Gavilan-Mancos Pool. This decision_vas premised on 

c e r t a i n f i n d i n g s which, i n essence, held t h a t these 

m o d i f i c a t i o n s w i l l serve t o prevent waste and b e t t e r p r o t e c t 

c o r r e l a t i v e r i g h t s i n the s;:bject p o c l . The Commission also 

found t h a t r e c o n s i d e r a t i o n of the issues r a i s e d i n the case 

should occur c u r i n g or before March of 1987 through e i t h e r of 

several designated proceedings. 

Mallon and Mesa Grande f i l e d a Motion f o r Rehearing v i t h the 

Commission on October 1, 1936, which motion was deemed denied 

upon the Commission's f a i l u r e t o act w i t h i n ten days. Mallon and 

Mc-s-i Grande thereupon f i l e d t h e i r ' t imc-ly appeal on a v a r i e t y of 



grounds w i t h the Secretary on October 20, 3 986; Because of the 

lack, of precedent or e s t a b l i s h e d procedures f o r conducting an 

appeal t o the Secretary undir Section 70-2-26, s u r r a , I s'ent a . 

l e t t e r t o counsel requesting comments ".on c e r t a i n procedural and 

j u r i s d i c t i o n a l i s s u e s . Timely responses addressing these 

q u e s t i o n s were f i l e d by .counsel f o r Mallon, Mesa Grande, McHugh, 

Benson and Dugan Production Corp. I n a d d i t i o n , correspondence 

from i spresent.atives or -attorneys f o r Amoco Production Company 

and Koch Exploration-Company has been reviewed. • -In view -of the 

shortness of time w i t h i n -which the s t a t u t e permits the Secretary 

t o a c t , and the p o t e n t i a l inconvenience .to the. p a r t i e s of having 

a t t o r n e y s and witnesses a v a i l a b l e i n a n t i c i p a t i o n of a po s s i b l e 

h e a r i n g on s h o r t n o t i c e , a l e t t e r was d i s t r i b u t e d on October 30 

announcing my d e c i s i o n not t o conduct -a he a r i n g . This memorandum 

d e c i s i o n describes .the .reasoning behind t h a t , d e c i s i o n . 

ANALYSIS 

The appeal t o the "Secretary under Section 70-2-26, supra, i s 

a c t u a l l y an i n f e r e n c e from t h e Secretary's d i s c r e t i o n t o review-

Commission orders sua sponte. "The secretary ... -may hold a 

p u b l i c hearing t o determine v.-hether an order or d e c i s i o n issued 

by the commission contravenes the department's statewide plan cr 

the p u b ] j c i n t e r e s t , " i d . [emphasis added]. I t i s reasonable t o 

i n f e r t h e r e f r o m t h a t the Secretary's a t t e n t i o n may be c a l l e d t o 



such an i n c o n s i s t e n c y through sn appeal by one *of the p a r t i e s t o 

the Commission case, v h i c h i s the process t h a t has occurred 

here. Nevertheless the Secretary's a u t h o r i t y t o conduct such a 

hearing or t o issue a1 d e c i s i o n r e q u i r i n g r e v i s i o n of the 

Commission's order may only be premised on the grounds st a t e d i n 

the s t a t u t e . Unless the s e c r e t a r y b e l i e v e s t h a t the department's 

statewide plan c r the p u b l i c i n t e r e s t may be v i o l a t e d by the 

Commission's o r d e r , he cannot held a hearing. 

Any attempt t o invoke the Secretary's d i s c r e t i o n must t h e r e f o r e 

suggest how the statewide energy plan or the p u b l i c i n t e r e s t have 

been contravened by the Commission. I know of no a d m i n i s t r a t i v e 

cr j u d i c i a l precedent t h a t addresses hov; broadly or narrowly t h i s 

unique standard was meant t o be i n t e r p r e t e d . I n p a r t i c u l a r , 

" p u b l i c i n t e r e s t " i s a vague term t h a t may h=- . i n t e r p r e t e d i n any 

number of ways. From my reading of the s t a t u t e , however, I 

conclude t h a t the standard t o be a p p l i e d by the secretary i n 

t h i s procedure i s a narrow one. 

A ne.rrow i n t e r p r e t a t i o n of t h i s standard would mean t h a t the 

Secretary i s empowered t o act only i n s o f a r as the i n t e r e s t s t h a t 

he i s charged w i t h p r o t e c t i n g are d i f f e r e n t from those w i t h i n the 

purview e i t h e r of the Commission or of the c o u r t s . I am q u i t e 

c o n f i d e n t v t h a t the s t a t u t e d i d not i n t e n d t o create an 

i n t e r m e d i a t e q u a s i - j u d i c i a l t r i b u n a l w i t h a u t h o r i t y t o review the 



Ccmmissi on ' s orders f o r l e g a l adequacy or compliance w i t h the 

c o n s t i t u t i o n a l d i c t a t e s of due process of law. Nor could the 

i n t e n t of the s t a t u t e be to provide f o r s e c r e t a r i a l review cf • 

Commission orders on•the Eame standards es those entrusted t o • • 

enforcement by the Commission i t s e l f i n the O i l and Gas Act, 

Section 70-2-1 .through 36 NMSA 1978 , as amended, since the 

standards a v a i l a b l e t o the s e c r e t a r y are s t a t e d e x p l i c i t l y and 

are d i f f e r e n t from those t h a t guide the commission. The only 

l o g i c a l r e a d i n g .of Section 70-2-26 , supra, i s t h a t the -secretary, 

i s a u t h o r i z e d .to measure the Commission's d e c i s i o n s , based upon 

i t s s t a t u t o r y . d u t i e s , f o r t h e i r consistency w i t h the p o l i c i e s 

i d e n t i f i e d and implemented by the Secretary. The l o g i c cf t h i s 

i n t e r p r e t a t i o n i s -supported by the s t a t u t o r y scheme which places 

the O i l Conservation Commission w i t h i n the Energy and Minerals 

Department, S e c t i o n 9-5-3 NMSA 197 8, but assiens e x c l u s i v e l y t o 

the Commission the power t o enforce the i n t e r e s t s of the O i l and 

Gas Act, sup_r_a. The Secretary's review power i s s o l e l y intended 

t o ensure consistency between the Secretary's energy p o l i c y 

s t r a t e g i e s and the Commission's d e c i s i o n s , so t h a t one component 

of the s t a t e ' s energy .agency could not undermine the e f f o r t s of 

the c h i e f energy o f f i c e r of the s t a t e , Section 9-5-3 and 9-5-5 

NMSA 1978. 

Proper a p p l i c a t i o n of the Secretary's p r e r o g a t i v e requires review 

of tbe s t a t e ' s energy plan, as promulgated pursuant to Section 9-

S-i (K) and 9-5-f,(A) (3) , NMSA 1976; and ether l a w f u l 

pronouncements of the s t a t e ' s energy i n t e r e s t s an found i n the 



l a v s . Were* i t t o appear l i k e l y t h o t the Commission 1 s order 

i n t e r f e r e d v i t h the goals or irriple.Tientat.icn s t r a t e g i e s of e i t h e r 

ef these sources of s t a t e energy p o l i c y , I vould invoke my 

d i s c r e t i o n t o conduct a de novo hearing t o determine the extent 
t 

c: any such i n c o n s i s t e n c y . I f i n d no cause t o do so, however,' 

and none has been presented t o me by the a p p e l l a n t s . 

The Mallon/Mesa Grande n o t i c e of appeal c i t e s numerous grounds 

f o r r e v e r s a l . I n summary, these i n c l u d e : the a r b i t r a r y , 

c a p r i c i o u s and i l l e g a l f a i l u r e by the Commission to issue 

f i n d i n g s r e q u i r e d by law t o change p r o r a t i o n r u l e s (Point I ) ; or 

t o issue f i n d i n g s supported by s u b s t a n t i a l evidence i n the record 

(Po i n t s I I I and V); or t o impact c o r r e l a t i v e r i g h t s evenly and 

f a i r l y (Point I I ) . Point IV of the appeal 'challenges the 

Commission's a l l e g e d attempt t o coerce u n i t i z a t i o n i n d i r e c t l y 

w i t h o u t l a w f u l a u t h o r i t y , w h i l e Point V I I claims a v i o l a t i o n of 

due process requirements by the Commission's a c t i o n e l i c i t i n g a 

d r a f t order from only one'party. Without commenting on the 

m e r i t s of any of these claims, they a l l l i e c l e a r l y w i t h i n the 

j u r i s d i c t i o n of the reviewing c o u r t s , pursuant t o Section 70-2-

25E NMSA 1978 and w i t h the Commission i n the f i r s t i n s tance. 

V.'hile the s t a t e laws may w e l l contemplate t h a t any such v i o l a t i o n 

should not go unremedied, nowhere i n Section 70-2-26 do I f i n d 

the l e g i s l a t u r e t o have e n t r u s t e d t h a t r e s p o n s i b i l i t y or 

a u t h o r i t y t o me. 

Nothing i n tho Mai 1 on/Mea Grande appeal a l l e g e s any v i o l a t i o n of 



-the s t a t e ' s energy plan, but i n view ef the Secretary's s t a t u t o r y 

d i s c r e t i o n t o act sua sponte 1 have nonetheless reviewed the 

a p p r o p r i a t e p o r t i o n s of t h a t document, "A P o l i c y Level Plan ; f o r • 

the Development and Management .ef New-Mexico's Energy and 

Minerals Resources," Energy and Minerals Department (9/84).' I 

f i n d no c o n f l i c t t h e r e i n t o suggest t h a t I invoke my d i s c r e t i o n • 

on the basis of t h a t document. 

Only Point V I ,.of -notice of appeal even attempts .to . assert a 

c o n t r a d i c t i o n between Order R-7407-D and the p u b l i c i n t e r e s t , as 

t h a t term should be construed i n Section 70-2-26. I n t h a t p o i n t 

a p p e l l a n t s a l l e g e , f i r s t , d i s c r i m i n a t i o n / b y t h e Commission's ' 

order a g a i n s t o u t - o f - s t a t e operators; and, second, t h a t the erder 

would cause the s t a t e of New Mexico to lose income from o i l 

p r o d u c t i o n taxes and r o y a l t i e s . On t h e i r face such a l l e g a t i o n s 

might v e i l prompt concern t h a t the state's energy p o l i c y 

i n t e r e s t s could be adversely -affected. 

I do not, however f i n d s u f f i c i e n t substance t o these a s s e r t i o n s 

t o invoke my d i s c r e t i o n t o conduct'a de novo h e a r i n g . Counsel 

f o r McKugh p o i n t s out r a t h e r persuasively t h a t a p p e l l a n t s ' own 

data are only p a r t i a l l y c o n s i s t e n t w i t h the n o t i o n t h a t the order 

d i s c r i m i n a t e s a g a i n s t o u t - o f - s t a t e producers. But even i f the 

data were*to r e v e a l c o n s i s t e n t l y more f a v o r a b l e r e s u l t s f o r i n 

s t a t e over o u t - o f - s t a t e producers, a g r e a t e r , i n i t i a l showing 'of 

prejudice- would be necessary to induce me t o invoke the 

F e c r c t a i y ' s d i s c r e t i o n a r y review power. Results alone may 



suggest the' p o s s i b i l i t y of d i s c r i m i n a t i o n , but i n t h i s case the 

Commission has c l e a r l y premised i t s a c t i o n cn p r i n c i p l e s t h a t 

were d i f f e r e n t l y motivated. So long as the chips were p e r m i t t e d 

t o f a l l where they might, i t i s not d i s c r i m i n a t o r y t h a t they 

landed d i s p r o p o r t i o n a t e l y o u t s i d e the s t a t e . I f the Commission 

had acted s o l e l y out of malice toward f o r e i g n companies, and had 

lacked s u b s t a n t i a l l e g i t i m a t e evidence or r a t i o n a l e f o r i t s 

d e c i s i o n , as a p p e l l a n t s imply, then t h a t issue may be addressed 

by the j u d i c i a r y . I t i s c l e a r l y not the Secretary's f u n c t i o n t o 

conduct such a review under Section 70-2-26. 

The other asserted v i o l a t i o n of the p u b l i c i n t e r e s t i n the order 

i s the economic detriment to the s t a t e from the a l l e g e d l y 

unnecessary and a r b i t r a r y r e d u c t i o n i n a l l o w a b l e o i l p r o d u c t i o n 

r e s u l t i n g from the order. There can be no question t h a t the 

s t a t e b e n e f i t s from petroleum p r o d u c t i o n , and an order l i m i t i n g 

p r o d u c t i o n w i t h o u t j u s t i f i c a t i o n would be a proper s u b j e c t f o r 

the Secretary's review. Eut the Commission's erder considered 

the reduced p r o d u c t i o n and balanced t h a t consequence ag a i n s t 

v a l i d competing p o l i c y i n t e r e s t s . "In p a r t i c u l a r , the less of 

some immediate production revenues, w h i l e undesirable i n i t s e l f , 

may be q u i t e t o l e r a b l e i f the r e s u l t i s t o increase the t o t a l 

p r o d u c t i o n t h a t w i l l u l t i m a t e l y d e r i v e from the pool. The 

Commissicm *s order reveals t h a t i t weighed considerable t e c h n i c a l 

evidence and argument presented by several p a r t i e s before 

concluding t h a t t h i s long-term b e n e f i t would be p r e c i s e l y the 



r e s u l t of i t s short-term s a c r i f i c e . -Whether i t s judgment was 

r i g h t or wrong, i t s reasoning i s c e r t a i n l y c o n s i s t e n t v i t h the 

s t a t e ' s i n t e r e s t •.'•'to p r o t e c t .and preserve the e x t r a c t i v e 

resources of the s t a t e ef New Mexico .for .present .and .fu t u r e . : . 

g e n e r a t i o n s , " -Section 9-5-3(A), supra [emphasis added]. The • 

s t a t u t o r y language a u t h o r i z i n g the Secretary t o review the 

commission's a c t i o n e x p l i c i t l y r e q u i r e s h i s c o n s i d e r a t i o n of 

conservation., Section 70-2-26 .- To the .extent t h a t the-highly., 

experienced Commission -and i t s s t a f f -may have .lacked the 

e x p e r t i s e or judgment to-weigh a c c u r a t e l y the -technical evidence 

t h a t l e d i t t o i t s .conclusion, t h e r e i s l i t t l e reason t o b e l i e v e 

t h a t the Secretary could do any better." - -• •-; 

F i n a l l y , I note t h a t the Commission l i m i t e d the d u r a t i o n c f i t s 

d e c i s i o n so t h a t by-March, 19S7, i f not sooner, i t w i l l be 

reconsidered through one of s e v e r a l designated -procedures. Even 

i f a p p e l l a n t s have c o r r e c t l y i d e n t i f i e d defects i n the o r d e r , 

time and f u r t h e r measurements cf reserves and flows may r e v e a l 

r e s u l t s t h a t r e l i e v e some of the controversy. As f a r as I am 

concerned the Commission's judgment"should a t l e a s t be given the 

deference of several t r i a l months before being subjected t o 

review on the accuracy cf i t s readings cf the a v a i l a b l e data. . 

DECISION 

The Commission's order does not appear t o give r i s e t o issues 

r e q u i r i n g the Secretary t o invoke a hearing t o determine 



•consistency'with the s t a t e ' s energy plan or the p u b l i c i n t e r e s t , 

as t h a t term i s contemplated i n Section 70-2-26, surra, because 

the-order a l r e a d y gives due c o n s i d e r a t i o n t o some of the same 

energy p o l i c i e s t h a t , t h e Secretary i s charged v i t h developing and 

implementing. Any e r r o r s asserted by a p p e l l a n t s are p r o p e r l y 

addressed t o the process of j u d i c i a l review. I see no basis f o r 

e x e r c i s i n g the Secretary's l i m i t e c a u t h o r i t y t o convene a p u b l i c 

hearing t o determine whether O i l Conservation Commission Order R-

7407-D contravenes the department's sta t e w i d e plan or the p u b l i c 

i n t e r e s t , and a c c o r d i n g l y dismiss the appeal. 

NEW MEXICO ENERGY AND MINERALS DEPARTMEN 

SECRETARY 
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ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 
STATE OF NEW MEXICO 

IN THE MATTER OF THE APPEAL TO 
THE SECRETARY OF THE ENERGY, MINERALS 
AND NATURAL RESOURCES DEPARTMENT FOR 
THE PURPOSE OF CONSIDERING: 

OIL CONSERVATION COMMISSION OIL CONSERVATION COMMISSION 
ORDER NO. R-7407-E AND CASE NOS. 7980, 8946, 9113, 
ORDER NO. R-6469-D 9114 AND 8950 

MEMORANDUM DECISION 
BY THE SECRETARY OF ENERGY, MINERALS AND NATURAL RESOURCES 

This matter has come before the Secretary of Energy, 

Minerals and Natural Resources (the Secretary) on the 

application of Mallon O i l Company and Mesa Grande Resources 

Inc. (the Applicants) for review of the O i l Conservation 

Commission (the OCC) i n the above-referenced matter. The 

application for review was submitted to the Secretary 

pursuant to Section 70-2-26 NMSA 1978, which grants the 

Secretary discretion to convene a public de novo hearing to 

review orders of the OCC on specified grounds. I have 

considered the OCC's order, the Application f o r Review, the 

correspondence and pleadings of counsel, the applicable 

statutes and the state's energy plan. For the following 

reasons I decline to exercise my discretion to convene the 

hearing requested by Mallon and Mesa Grande. 

1) The review established under Section 70-2-26 NMSA 

1978 i s e n t i r e l y discretionary w i t h the Secretary. 

Enclosure 2 



2) The Applicants have attempted to formulate issues 

which would meet the statutory standards of review which 

could cause the Secretary t o exercise his discretion. 

However, i n my view the issues raised i n applicants 

applications for review are technical issues within the 

expertise of OCC which may be appealed to D i s t r i c t Court. 

The issues raised are not the types of policy issues 

contemplated by Section 70-2-26 NMSA 1978. 

Therefore I decline to exercise discretion in t h i s case. 

NEW MEXICO ENERGY, MINERALS AND 
NATURAL RESOURCES "'DEPARTMENT: 

<7K /<rS? 
(DATE) /TOM BAHR, SECRETARY 


