
State of New Mexico 
ENERGY, MINERALS and NATURAL RESOURCES DEPARTMENT 

Santa Fe, New Mexico 87505 

February 7, 1994 

mi 
BRUCE KING 
GOVERNOR 

ANITA LOCKWOOD 
CABINET SECRETARY 

Charles C. High Jr. 
Kemp, Smith, Duncan & Hammond P.C. 
P.O. Drawer 2800 
El Paso, TX 79999-2800 

Clinton Marrs 
Kemp, Smith, Duncan & Hammond P.C. 
P.O. Box 1276 
Albuquerque, NM 87103-1276 

Re: Application of Yates Petroleum 
Case Nos. 10448, 10449 
Order Nos. R-9654-C, R-9655-C 

Dear Messrs. High and Marrs: 

We have received your document entitled "Appeal From Decision and Orders of Oil 
Conservation Commission." Following a careful review, we understand you have 
requested I assume jurisdiction of this matter pursuant to Section 70-2-26 NMSA 1978. 

After reviewing your request, I decline to intervene in this matter. 

Anita Lockwood 
Cabinet Secretary 

ALdz 

cc: William LeMay, Director, Oil Conservation Division 
Carol Leach, General Counsel, EMNRD 
Scott Spencer, Deputy General Counsel, EMNRD 

Sincerel' 

VILLAGRA BUILDING - 408 Gl I ls tM 2040 Soulh Pacheco LAND OFFICE BUILDING - 310 Old Sanla Fa Trail 

Forestry and Resources Conservation Oivision 
P.O. Box 1948 87504-1948 

827-5830 

Office of the Secretary 
827-5950 

Oil Conservation Oivision 
P.O. Box 2088 87504-2088 

827-5800 

Park and Recreation Division 
P.O. Box 1147 87504-1147 

827-7465 

Administrative Services 
827-5925 

Energy Conservation & Management 
827-5900 

Mining and Minerals 
827-5970 



STATE OF NEW MEXICO 

ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION DIVISION ^Ulll 

BRUCE KING 
GOVERNOR 

ANITA LOCKWOOD 
CABINET SECRETARY 

POST OFFICE BOX 9088 
STATE LAND OFFICE BUILDING 

SANTA FE. NEW MEXICO 87504 
1505) B27-5B0O 

May 26, 1992 

LOSEE, CARSON, HAAS & CARROLL 
Attorneys at Law 
P. O. Drawer 239 
Artesia, New Mexico 88211-0239 

RE: CASE NO. 10448 
ORDER NO. R-9654-A 

Dear Sir: 

Enclosed herewith are two copies of the above-referenced Division order recently entered in the 
subject case. 

Sincerely, 

Florene Davidson 
OC Staff Specialist 

FD/sl 

cc: T. Kellahin 
J. Bruce 
C. Marrs 
C. High 
BLM - Carlsbad 



BEFORE THE OIL CONSERVATION DIVISION *£C£»'VED 
STATE OF NEW MEXICO 

f--; ; ; ; 
IN THE MATTER OF 

.QIUCNStRVATJON Q \ m m 

APPLICATION OF YATES PETROLEUM 
CORPORATION FOR AUTHORIZATION TO 
DRILL, EDDY COUNTY, NEW MEXICO CASES NO. 1044 6, 10447, 

10448, 10449 
ORDERS NO. R-9650, 9651, 
9654, and 9655 

ACCEPTANCE OF SERVICE 

COMES NOW Tony H e r r e l l , Bureau of Land Management, 

Carlsbad n.±. oa O f f i c e , Carlsbad, .V** ^CCT^-.C oav-<H r-o -̂F M̂ T.T 

Mexico Potash Corporation's Subpoena Duces Tecum, issued May 7, 

1992, t h i s / / day of May, 1992. 

TONY HERRELL 

07781 0O10O/A17869/1 
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L O S E E , C A R S O N , H A A S & C A R R O L L , P. A. 
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JAMES E. HAAS 

A R T E S I A , N E W M E X I C O S S 2 I I - 0 2 3 9 T E L E C O P Y A. J . LOSEE 

DEAN B. CRCSS 

MARY LYNN S30GLE 

TELEPHONE 

( 5 0 5 ) 7 4 6 - 6 3 1 6 

May 15 , 1992 

VIA FACSIMILE AND FIRST CLASS MAIL 

Mr. W i l l i a m J. LeMay, D i r e c t o r 
New Mexico O i l Conservation D i v i s i o n 
P. O. Box 2088 
Santa Fe, New Mexico 87501 

Re: A p p l i c a t i o n s of Yates Petroleum Corporation 
f o r Permit t o D r i l l , Eddy County, New 
Mexico/OCD Case No. 10448/Order R-9654 

Dear Mr. LeMay: 

Enclosed please f i n d an o r i g i n a l plus t h r e e copies of Yates* 
Response of Yates Petroleum Corporation t o A p p l i c a t i o n f o r Order 
Staying Order of D i r e c t o r Pending De Novo Heraing by O i l 
Conservation Commission f o r f i l i n g i n the above-referenced case. 
Please r e t u r n a stamped copy t o me f o r my f i l e s . 

Very t r u l y yours, 

LOSEE, CARSON, HAAS & CARROLL, P.A. 

Ernest L. C a r r o l l 

ELC:kth 
Enclosures 

xc w/encl: Charles High 
C l i n t o n Marrs 
Randy Patterson 



BEFORE THE OIL CONSERVATION DIVISION 
STATE OF NEW MEXICO RECEIVED 

IN THE MATTER OF fvl/Vv 1 

APPLICATION OF YATES PETROLEUM 
CORPORATION FOR AUTHORIZATION TO 
DRILL, EDDY COUNTY, NEW MEXICO 

RESPONSE OF YATES PETROLEUM CORPORATION TO 
APPLICATION FOR ORDER STAYING ORDER OF DIRECTOR PENDING 

DE NOVO HEARING BY OIL CONSERVATION COMMISSION 

YATES PETROLEUM CORPORATION ("Yates"), through i t s a t t o r n e y s 

of r e c ord, makes t h i s response t o New Mexico Potash Corporation's 

("New Mexico Potash") A p p l i c a t i o n , and i n support t h e r e o f , 

s t a t e s : 

1. A number of the f a c t u a l r e c i t a t i o n s contained i n New 

Mexico Potash's a p p l i c a t i o n are i n c o r r e c t , and Yates would s t a t e 

t h a t i t s f a i l u r e t o address each f a c t u a l statement made i n the 

very lengthy New Mexico Potash a p p l i c a t i o n should not be con

s t r u e d as an admission of the correctness of each unaddressed 

statement. 

2. The issue presented by New Mexico Potash Corporation's 

a p p l i c a t i o n i s a very narrow and l i m i t e d one, which Yates w i l l 

s o l e l y address. The issue i s whether the O i l Conservation 

Commission (the "Commission") has j u r i s d i c t i o n t o do what New 

Mexico Potash requests. The answer t o t h a t question i s , no. 

3. New Mexico Potash c o r r e c t l y s t a t e s t h a t a l l a c t i o n i n 

t h i s p a r t i c u l a r case i s stayed by Order of the D i s t r i c t Court of 

Eddy County, and f u r t h e r i t i s c o r r e c t i n s t a t i n g t h a t s a i d Order 

s t a t e d t h a t t he hearing t o be conducted by the Commission " s h a l l 

commence on or before May 22, 1992." (see paragraph 4 of the 

Court's Order). 



4. The statements in paragraph 13 of New Mexico Potash's 

application are baseless and unfounded in fact and law. I t i s 

stated therein that, because of the procedural order entered by 

this Commission that the hearing w i l l not commence on or before 

May 22, 1992. Nothing in the Commission's order contradicts that 

directive, in fact, the order says that the Commission "hereby 

sets this matter for hearing on procedural and legal questions 

for i t s regularly docketed hearing on May 21, 1992." The Dis

t r i c t Court only required that the hearing commence; the 

Commission i s commencing i t s hearing by f i r s t dealing with legal 

and procedural issues. Furthermore, the statement that New 

Mexico Potash makes that, because no hearing i s commencing i t 

would be possible for the temporary restraining order to be 

dissolved or modified and that indeed, d r i l l i n g could begin 

without New Mexico Potash's knowledge i s tantamount to a l i e . No 

action with respect to the Court's restraining order can be taken 

without notice and hearing. The Commission's attention i s 

directed to paragraph 6 of the Di s t r i c t Court's Order, wherein i t 

i s stated: "At any time after May 22, 1992, upon showing of good 

cause and reasonable notice, the Court shall make further orders 

with respect to the temporary restraining order as i t deems 

appropriate." There i s no way d r i l l i n g could occur without New 

Mexico Potash's knowledge. 

5. Again, as this Commission has pointed out, once the 

temporary restraining order was issued by the Di s t r i c t Court, the 

Commission lost a l l jurisdiction to act except with respect to 

those areas and those matters the Di s t r i c t Court specifically 

instructed this Commission to address. Should New Mexico Potash 



feel that the Commission i s not following the Dis t r i c t Court's 

dictates, the forum for such issues i s in the Dis t r i c t Court of 

Eddy County. 

WHEREFORE, Yates respectfully requests that the Application 

of New Mexico Potash be denied. 

LOSEE, CARSON, HAAS & CARROLL, P.A. 

By: 

Ernest L. Carroll 
P. 0. Drawer 239 
Artesia, New Mexico 88211-0239 
(505)746-3505 

Attorneys for Yates Petroleum 
Corporation 

I hereby certify that I caused to be 
faxed and mailed a true and correct 
copy of the foregoing to a l l counsel 
of record this May 15, 1992. 



BEFORE THE OIL CONSERVATION DIVISION 
STATE OF NEW MEXICO 

MAY 0 7 ]<|f}? 

I N THE MATTER OF 
OIL CtiWMhVHUi 

SANIA HE 

APPLICATION OF YATES PETROLEUM 
CORPORATION FOR AUTHORIZATION TO 
DRILL, EDDY COUNTY, NEW MEXICO 

(^1044_8y 10449 
ORT5ERS NO. R-9650, 9651, 
9654, AND 9655 

CASES-,NO. 10446, 10447, 

SUBPOENA DUCES TECUM 

TO: John Yates 
President 
Yates Petroleum Corporation 
105 South Fourth S t r e e t 
A r t e s i a , New Mexico 88210 

Pursuant t o Section 70-2-8, NMSA (1978) and Rule 1211 of 

the New Mexico O i l Conservation Commission's Rules of Procedure, 

you are hereby ORDERED t o appear a t the o f f i c e s of Kemp, Smith, 

Duncan & Hammond, P.C, 500 Marquette, N. W. , S u i t e 1200, 

Albuquerque, New Mexico 87102-2121, on the 19th day of May, 1992, 

at 10 a.m. and produce the documents and items s p e c i f i e d i n the 

attached E x h i b i t A. 

This subpoena i s issued on a p p l i c a t i o n of New Mexico Potash 

Corporation through i t s a t t o r n e y s , Kemp, Smith, Duncan & Hammond, 

500 Marquette, S u i t e 1200, Albuquerque, New Mexico 87102-2121. 

Dated t h i s 7/vLday of May, 1992. 



i 

EXHIBIT A 

The term "document" as used h e r e i n means every w r i t i n g and 

r e c o r d of every type and d e s c r i p t i o n i n the possession, custody or 

c o n t r o l of Yates Petroleum Corporation, whether prepared by you or 

otherwise, which i s i n your possession or c o n t r o l or known by you 

t o e x i s t , i n c l u d i n g but not l i m i t e d t o a l l d r a f t s , papers, books, 

w r i t i n g s , records, l e t t e r s , photographs, t a n g i b l e t h i n g s , 

correspondence, communications, telegrams, cables, t e l e x messages, 

memoranda, notes, n o t a t i o n s , work papers, t r a n s c r i p t s , minutes, 

r e p o r t s and r e c o r d i n g s of telephone or other conversations or of 

i n t e r v i e w s , conferences, or meetings. I t a l s o includes d i a r y 

e n t r i e s , a f f i d a v i t s , statements, summaries, o p i n i o n s , r e p o r t s , 

s t u d i e s , analyses, e v a l u a t i o n s , c o n t r a c t s , agreements, j o t t i n g s , 

agendas, b u l l e t i n s , n o t i c e s , announcements, plans, s p e c i f i c a t i o n s , 

sketches, i n s t r u c t i o n s , c h a r t s , manuals, brochures, p u b l i c a t i o n s , 

schedules, p r i c e l i s t s , c l i e n t l i s t s , j o u r n a l s , s t a t i s t i c a l 

r ecords, desk calendars, appointment books, l i s t s , t a b u l a t i o n s , 

sound r e c o r d i n g s , computer p r i n t o u t s , books of accounts, checks, 

accounting records, vouchers, and i n v o i c e s r e f l e c t i n g business 

o p e r a t i o n s , f i n a n c i a l statements, and any notes or d r a f t s r e l a t i n g 

t o the f o r e g o i n g , w i t h o u t regard t o whether marked c o n f i d e n t i a l or 

p r o p r i e t a r y . I t a l s o includes d u p l i c a t e copies i f the o r i g i n a l i s 

u n a v a i l a b l e or i f the d u p l i c a t e i s d i f f e r e n t i n any way, i n c l u d i n g 

marginal n o t a t i o n s , from the o r i g i n a l . 

1. Produce a l l documents served upon New Mexico Potash 

Corporation concerning the w e l l s i n v o l v e d i n Cases Nos. 10446, 

10447, 10448, and 10449. 

2 



2. Produce a l l documents showing the dates the documents 

produced i n response t o Request No. 1 were received by New Mexico 

Potash Corporation. 

3. Produce a l l documents discussing or evaluating the 

f e a s i b i l i t y of d i r e c t i o n a l l y d r i l l i n g the wells involved i n Cases 

Nos. 10446, 10447, 10448, and 10449. 

4. Produce a l l documents concerning the economics of each of 

the wells involved i n Cases Nos. 10446, 10447, 10448, and 10449, 

including: 

a. d r i l l i n g costs ( s t r a i g h t hole) and completion costs 

of w e l l with depth 

b. production/time p r o j e c t i o n (STB) 

c. amounts and value of o i l and/or gas to be recovered 

d. geologic, mechanical, and monetary r i s k s placed on 

d r i l l i n g 

5. Produce a l l d r i l l i n g contracts entered i n t o by Yates 

Petroleum Corporation f o r each wel l involved i n Cases Nos. 10446, 

10447, 10448, and 10449. 

6. Produce a l l documents concerning any blowouts, casing 

f a i l u r e , or unplanned releases of gas or o i l t h a t occurred during 

d r i l l i n g or production of any wel l during the years 1977 t o date. 

7. Produce a l l documents concerning the presence of or 

encounters with hydrogen s u l f i d e gas i n Eddy and Lea Counties, New 

Mexico during the period from 1977 t o date. 

8. Produce a l l documents showing, evidencing, noting, or 

otherwise discussing the p o s i t i o n of New Mexico Potash Corporation 

concerning approval or objection t o the d r i l l i n g of any of the 

wells involved i n Cases Nos. 10446, 10447, 10448, and 10449. 

3 



9. Produce a l l documents showing, evidencing, n o t i n g , or 

otherwise d i s c u s s i n g t h e p o s i t i o n of New Mexico Potash Corporation 

concerning approval or o b j e c t i o n t o the d r i l l i n g of any of w e l l i n 

Section 2, Township 22 South, Range 31 East. 

10. Produce a l l documents concerning v i o l a t i o n s of a p p l i c a b l e 

o c c u p a t i o n a l s a f e t y and h e a l t h standards by Yates Petroleum 

Corporation or by persons d r i l l i n g w e l l s under c o n t r a c t w i t h Yates 

f o r the years 1982 t o present. 

4 



BEFORE THE OIL CONSERVATION DIVISION 
STATE OF NEW MEXICO MAY 0 7 1992 

IN THE MATTER OF OIL CONSERVATION DIV 
SANTA F£ 

APPLICATION OF YATES PETROLEUM 
CORPORATION FOR AUTHORIZATION TO 
DRILL, EDDY COUNTY, NEW MEXICO 46, 10447, 

R-9650, 9651, 

SUBPOENA DUCES TECUM 

TO: Mr. Tony H e r r e l l 
Bureau of Land Management 
Carlsbad Area O f f i c e 
Carlsbad, New Mexico 

Pursuant t o Section 70-2-8, NMSA (1978) and Rule 1211 of 

the New Mexico O i l Conservation Commission's Rules of Procedure, 

you are hereby ORDERED t o appear a t the o f f i c e s of the New Mexico 

O i l Conservation Commission, State Land O f f i c e B u i l d i n g , 310 Old 

Santa Fe T r a i l , Santa Fe, New Mexico, 87504, on the 21st day of 

May, 1992, a t 9 a.m. and produce the documents and items s p e c i f i e d 

i n the attached E x h i b i t A. 

This subpoena i s issued on a p p l i c a t i o n of New Mexico Potash 

Corporation through i t s a t t o r n e y s , Kemp, Smith, Duncan & Hammond, 

500 Marquette, S u i t e 1200, Albuquerque, New Mexico 87102-2121. 

Dated t h i s W/L day of May, 1992. 

NEW MEXICO OIL CONSERVATION COMMISSION 

05033 00200/E143376/1 



EXHIBIT A 

1. Produce documents showing the procedure followed by the 

Bureau of Land Management i n determining the presence of commercial 

grade potash ore based upon core hole data. 

2. Produce documents showing the average grade of potash ore 

mined by operators i n the Potash Area. 

3. Produce documents showing the c r i t e r i a used by the Bureau 

of Land Management f o r determining i f ore deposits are "commercial 

grade" ore. 

4. Produce documents showing whether Section 2, Township 22 

South,, Range 31 East contains "commercial grade potash ore" under 

the standards followed by the Bureau of Land Management i n making 

such determinations. 

05033 00200/F.143376/1 



CQPY 
BEFORE THE OIL CONSERVATION COMMISSION M ! 

STATE OF NEW MEXICO OIL CONSERVATION DIVISION 

IN THE MATTER OF THE APPLICATION OF ) APPLICATIONS FOR DE NOVO 
YATES PETROLEUM CORPORATION FOR ) HEARING tCASJIS NOS. 10446, 
PERMITS TO DRILL, EDDY COUNTY, ) 10447,(10448) 10449 
NEW MEXICO V-- / 

OBJECTIONS TO SUBPOENA DUCES TECUM AND MOTION TO QUASH 

NEW MEXICO POTASH CORPORATION objects to the subpoena issued 

by the New Mexico O i l Conservation Division t o Bob Lane, New Mexico 

Potash Corporation, on A p r i l 16, 1992, and moves t o quash the 

subpoena f o r the following reasons: 

1. The subpoena seeks documents and information protected 

from disclosure by Order R - l l l - P , Section G, which states: 

Information used by the potash lessee i n i d e n t i f y i n g i t s 
LMR s h a l l be f i l e d with the BLM and SLO but w i l l be 
considered p r i v i l e g e d and confidential "trade secrets and 
commercial.... information" w i t h i n the meaning of 43 
C.F.R. § 2.13(c)(4) (1986), Section 19-1-2, 1 NMSA 1978, 
and not subject t o public disclosure. 

2. The documents and information sought by the subpoena, 

with the exception of information concerning Section 2 of Township 

22 South, Range 31 East, are ir r e l e v a n t to the issues raised by the 

applications f o r permit t o d r i l l at issue i n these cases. 

3. The documents and information sought by the subpoena are 

unnecessary t o the resolution of any issue i n these cases because 

the information sought i s on f i l e with the State Land Office and 

Bureau of Land Management even though protected from public 

disclosure. Therefore, the fact that the proposed well locations 

are w i t h i n New Mexico Potash Corporation's LMR and should not be 

allowed (see Order R - l l l - P , Section G(e)(3)), can be v e r i f i e d by 

the SLO or BLM as provided i n Order R - l l l - P , Section G(b), without 

0JO33 0O20Q/E14O699/1 



disclosure of the confidential, trade secret information sought by 

the subpoena. 

4. Information concerning Core Hole No. 162, located in 

Section 2 of Township 22 South, Range 31 East, and within 

approximately 2600' of a l l of the proposed well locations, has been 

provided to counsel for Yates Petroleum Corporation. 

5. A subpoena for the same information has already been 

quashed once by the hearing officer for the Oil Conservation 

Division. 

Respectfully submitted, 

Clinton Marrs C ^ k ^ ^ ^ 
KEMP, SMITH, DUNCAN & HAMMOND, P.C. 
P.O. BOX 1276 
Albuquerque, New Mexico 87103-1276 
(505) 247-2315 

KEMP, SMITH, DUNCAN & HAMMOND, P.C. 
P.O. Drawer 2800 
E l Pas^-f^exaa' 79999-2800 
(915)<5^%-W4 
(915)/546?̂ |«s'p. (] 

Attorneys for New Mexico Potash 
Corporation 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing 
Objections to Subpoena Duces Tecu^and Motion to Quash was sent by 
facsimile and mailed this ^>//67day of April, 1992 to Losee, 
Carson, Haas & Carroll, P. A. , 300 YatesJ?etaroleum BujJL^ing,/P\ o. 
Drawer 239, Artesia, New Mexico 88 " " ~ 

05033 0O2O(yE1406Wn 
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t » N E S T L. C A R R O U 

J O i l M. CA f tSON 

A . J . LOS EG 

0 ( A N « . C R O S S 

MAOY t.YMN BOOLE 

LAW OFFICES 

L O S E E , C A R S O N . HAAS & C A R R O L L , P. A. 
3 0 0 YATES P E T R O L E U M B U I L D I N G 

P, ©. D R A W E R 2 3 9 

A . R T S S I A . N E W M E X t Q O © 9 2 1 I - 0 2 3 9 

TELEPHONE 

(SOS) 

TELECOM 
(SOS) 

FAX TRANSMITTAL DATE: 

PLEASE DELIVER THE FOLLOWING PAGE(S) TO: 

NAMES CB>Qb S^U-^-l 
F I R M : 

FAX NO. ( 

SENDER: CVn-fcsV (\jTf*~l 1 

FIRM NO. 

TOTAL NUMBER OF PAGES (INCLUDING THIS SHEET) : 

******************************************************************* 

IF YOU DO NOT RECEIVE ALL THE PAGES INDICATED ABOVE, 
PLEASE CALL US BACK AS SOON AS POSSIBLE AT: 

(505) 746-3505 ASK FOR: 

******************************************************************* 

M E S S A G E : 

NOTE: The 5nformation contained in this facsimile message is attorney/client privileged and confidential 
information intended only for use by the individual or entity named above. If the reader of this message is 
not the intended recipient, or the employee or agent responsible for delivery to the intended recipient, you 
are hereby notified that any dissemination, distribution er copying of this cornnunication is in error. If you 
have received this facsimile \n error, please immediately notify us by collect telephone cell and return the 
original message to us at the above address vis the U. S. Postal Service. 
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flHi> JUDICIAL DISTRICT 
EBOY COUNTY r O M:X!Cfl 

FJLTD MY err:. !. 

FIFTH JUDICIAL DISTRICT COURT 
COUNTY OP 2SDDY 
STATE Of NSW MEXICO 

NSK MEXICO POTASS CORPORATION 

Plaintiff, 

vs. 

YATES PETROLEUM CORPORATION, 
JOHN DOB NO. 1, JOHN DOE NO. 
JOHN DOE NO. 3, JOHN DOS NO. 
JOHN DOE NO. 5, JOHN DOE NO. 
JOHN DOES NOS. 7-15, AS 
FICTITIOUS NAMES OF PERSONS 
PRESENTLY UNKNOWN, 

Defendants. 

ORDER EXTENDING TE*™**** ftRgTRAIKIBG ORDER 
AMD APPOINTMENT OF SPECIAL WASTER 

THIS MATTER cane before the Court upon the Plaintiff's 

Original Verified Complaint for injunction, the parties appearing 

by counsel of record and the court, having received and examined 

the file, having heard the argument and stipulations of counsel, 

finds: 

1* The Plaintiff has exhausted its administrative remedies 

before the oil Conservation Division for the State of New Mexico 

and this court has jurisdiction of the parties and the subject 

matter. 

2, The parties stipulated in Open Court to the extension 

of the Temporary Restraining Order pending the de novo hearing on 

Plaintiff*s application in Case No. 10448 by the Oil Conservation 

Commission for the State of New Mexico, (OCC). The OCC should be 

1 
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appointed to act at aaid hearing as Special Master, pursuant to 

Rule 53 of the New Mexico Rules Of C i v i l Procedure, to make 

findings as to whether Plaintiff i s entitled to preliminary 

injunction under New Mexico Law. 

3. The Special Master (New Mexico Oil Conservation 

Commission) aay consolidate such hearing with the de novo hearing 

on application of Plaintiff in OCC Case Uo. 10448 with respect 

to the Flora #1 Well, and shall in this hearing procedurally 

follow State of New Mexico Energy, Minerals and Natural Resources 

Department, Oil Conservation Division Rules and Regulations dated 

March 1, 1991, as published by that administrative agency and 

made available to the general public. 

4. Such hearing shall commence on or before May 22, 1992, 

in the Commission's offices at Santa Fe, New Mexico. 

«>. Upon completion of the hearing the Special Master 

shall f i l e i t s findings with this Court. The Court retains 

jurisdiction to determine, after consideration of the findings 

pursuant to Rule 1-053, whether Plaintiff i s entitled to a 

preliminary injunction and i f not, to hear evidence on the issue 

of damages, i f any, Defendant has incurred. The Court 

determines that a bend is net required at this tis>ê -_J»V-*-n-*£-

Plaintiff has sufficient means to answer. 

6. At any time after May 22, 1992, upon showing of good 

cause and reasonable notice, the court shall make such further 

2 
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orderft with respect to the temporary restraining order as i t 

deems appropriate. 

IT IS THEREFORE ORDERED THAT: 

A, The temporary restraining order i s hereby extended in 

accordance with the above findings; 

B, The OCC is hereby appointed Special Master to conduct 

the hearing, pursuant to the foregoing findings, and promptly 

render a Decision and furnish i t to this Court; 

C, The Court retains jurisdiction for the purposes 

provided for in the above findings. ^ 

El\Pas6, TX 7lm<-2800 
Telephone 915-533-4424 
FAX 515-546-5360 
Attorneys for Plaint i f f 

MCCORMICK, FORBES, CARAWAY « TABOR 

JAMBS 

APPROVED: 

P. j0£>Sox 1718 
Carlsbad, RM 88221-1718 
Telephone 505-885-4171 
FAX 505-885-1963 
Attorneys for Plaintiff 
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LOSEE, CARSON, BAAS fi CARROLL 

P>0. Drawer 239 
Artesia, NM 88210 
Telephone 505-746-3505 
FAX 505-746-6316 
Attorneys for Defendant 
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Kemp, Smith, Duncan & Hammond, PC. 
A T T O R N E Y S A T LAW 

T A D R. S M I T H 
J O S E P H P. H A M M O N D 
J A M E S F. G A R N E R 
L E I G H T O N G R E E N , J F 
R A Y M O N D H M A R S H A L L 
R O B E R T B Z A B O R O S K I t 
W R O Y A L F U R G E S O N , J R 
C H R I S A. P A U L 
C H A R L E S C H I G H , J R 
J I M C U R T I S 
D A N E G E O R G E 
L A R R Y C. W O O D 
M I C H A E L D. M C Q U E E N 
J O H N J . S C A N L O N , JF?. 
T A F F Y D B A G L E Y 
L U I S C H A V E Z 
D A V I D S. J E A N S 
D A R R E L L R. W I N D H A M 
R O G E R D- A K S A M I T 
C H A R L E S A. B E C K H A M , J R . 
M A R G A R E T A. C H R I S T I A N 
M A R K E. M E N D E L 
T A B E R C H A M B E R L A I N 
N A N C Y C S A N T A N A 

M I T Z I G. T U R N E R 
C H R I S T O P H E R J . P O W E R S t 
A L L A N G O L D F A R B 
R A Y M O N D E. W H I T E 
S U S A N F. A U S T I N 
R U B E N S- R O B L E S 
P A U L M B R A C K E N " 
K E N C O F F M A N t 
D O N N A C H R I S T O P H E R S O N 
E L I Z A B E T H J V A N N 
T E R R Y B A S S H A M t 
D A V I D M. H U G H E S 
W I L L I A M J D E R R I C K 
M A R K N . O S B O R N 
T I M O T H Y A U S T I N 
J O H N R. B O O M E R 
C Y N T H I A S . A N D E R S O N + 
G R E G O R Y G. J O H N S O N 
K A R L O . W Y L E R . H i t 
R A U L S T E V E N P A S T R A N A 
M A R C E L L E N E J . M A L O U F 
KAY C. J E N K I N S t 
J A M E S W. B R E W E R + 
K A T H R Y N A . H A L S E L L t 

B U R T O N I. C O H E N 
S U S A N K, P I N E t 
P A U L A. B R A Q E N 
A N G E L A D. M O R R O W t 
J E F F E R Y V. S T R A H A N 
K E V I N E. S H A N N O N 
E R N E S T O R O D R I G U E Z 
L A U R E N K. S. M U R D O C H 
G A R Y S A N D E R S 
J O H N R. J O N E S 
C L A R A B. B U R N S 
J O H N L. W I L L I A M S 
K E V I N P. O ' S H E A 

M I D L A N D * 

J . R A N D Y T U R N E R t 
J O H N A. D A V I S , J R . 
F R A N K N . C H E M E R t 
J A M E S R. F U L L E R t t t 
R O D J . M A C D O N A L D t 
P A T R I C K S. G E R A L D 

A L B U O U E R O U E t 

J O H N P. E A S T H A M 
T H O M A S S M I D T M t t 
R O B E R T A. J O H N S O N 
D O N A L D B. M O N N H E I M E R 
C H A R L E S L. S A U N D E R S . J R . t t t t 
R O B E R T D. T A l C H E R T * * 
S T E V E N P. B A I L E Y " * 
B R U C E E. C A S T L E * 
J A M E S L. R A S M U S S E N 
S T E P H E N R. N E L S O N 
A. D R E W H O F F M A N * 
C E L I A F R A N K I N 
C H A R L O T T E L A M O N T 
C L I N T O N W. M A R R S 
V I C K I E L. A U O E T T E 
A L A N H A L L 

S A N T A F E t 

J O E L. M C C L A U G H E R T Y " 
C A M E R O N P E T E R S * * * * 
B I L L P A N A G A K O S 

E L P A S O , T E X A S 7 9 9 0 1 - 1 4 4 1 

a o o o M B A N K P L A Z A 

P. O . D R A W E R 2 B O O , 7 0 0 9 9 - 2 8 0 0 

19151 S 3 3 - A A 2 A F A X : 1915 ] 5 4 6 - 5 3 6 0 

T E L E X ; 5 I O 6 O I G 0 9 9 K E M P U O 

A L B U Q U E R Q U E , NEW M E X I C O 8 7 1 0 2 - 2 1 2 1 
5 0 0 M A R Q U E T T E , N W., S U I T E 1 2 0 0 

P. O . B O X 1 2 7 6 , 0 7 I O 3 - I 2 7 6 

I S O 5 ) 2 4 7 - 2 3 1 5 F A X : ( 5 0 5 1 S 4 3 - 0 0 9 9 

M I D L A N D , T E X A S 7 9 7 0 1 - 4 3 1 0 
4 0 D W E S T I L L I N O I S , S U I T E I A O O 

P O . B O X 2 7 9 6 , 7 9 7 0 2 - 2 7 9 B 

{ 9 1 5 1 6 S 7 - O O I I F A X : ( 9 1 5 ) 0 0 7 - 1 7 3 5 

S A N T A F E , NEW M E X I C O S 7 » O l - i e e i 
3 0 0 P A S E O D E P E R A L T A , S U I T E 2 0 0 

P O B O X 8 6 8 0 , Q 7 5 0 4 - 8 8 8 0 

( 5 0 5 > 9 8 2 - 1 9 1 3 FAX- ( S O S ) 9 6 6 - 7 5 6 3 

OF COUNSEL: W I L L I A M B D U N C A N 

•MEMBERS TEXAS BAR 
•MEMBERS NEW MEXICO BA=3 

"MEMBERS ARIZONA BAR 
•"MEMBERS TEXAS ANO COLI>RADO BARS 

" "MEMBERS COLORADO BAR 
ttMEMBERS DISTRICT OF COLUMBIA BAR 

tttMEMBERS NEW MEXICO AND OKLAHOMA BARS 
tt t tMEMBERS DISTRICT OF CO JJMBIA AND COLORADO BARS 

A p r i l 20, 1992 

RECEIVED 
BY HAND-DELIVERY 

William J. LeMay, Director 
New Mexico O i l Conservation Division 
State Land Office Building 
310 Old Santa Fe T r a i l 
Santa Fe, NM 87504 

QIL CONSERVATION DIVISION 

Re: Application f o r Emergency Order Staying Order of Director 
Pending De Novo Hearing by OCC 
Case No 10448 
Order No. R-9654 

Dear Mr. LeMay: 

I am enclosing the o r i g i n a l and two copies of New Mexico 
Potash Corporation's Application f o r Emergency Order Staying Order 
of Director Pending De Novo Hearing by OCC i n the above-captioned 
matter. 

Charles High, lead counsel f o r New Mexico Potash, i s away from 
hi s o f f i c e on Monday, A p r i l 20, 1992. Accordingly, please d i r e c t 
any i n s t r u c t i o n s or questions on Monday t o me at my o f f i c e i n 
Albuquerque; my telephone number i s 247-2315 and my fax number i s 
843-6099. Mr. High w i l l r eturn t o hi s o f f i c e on Tuesday morning. 

A copy of the enclosed emergency application has been sent 
t h i s morning t o Ernest C a r r o l l , attorney of record f o r Yates 

07781 0O10O/A17185/1 



William J. LeMay, Director 
April 18, 1992 
Page 2 

Petroleum, by fax and by mail. 

Very truly yours, 

KEMP, SMITH, DUNCAN & HAMMOND, P.C. 

BV CJAAA/^\^^ 
Clinton W. Marrs 

Enclosures 
cc: Charles High (w/encl.) 

Ernest L. Carroll (w/encl.) 

07781 00100/A17185/1 
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BEFORE THE OIL CONSERVATION DIVISION 
OF THE STATE OF NEW MEXICO 

IN THE MATTER OF THE 
APPLICATION OF YATES PETROLEUM 
CORPORATION FOR AUTHORIZATION TO 
DRILL, EDDY COUNTY, NEW MEXICO 

CASE NO. 10448 

RESPONSE TO APPLICATION FOR EMERGENCY STAYING ORDER 

YATES PETROLEUM CORPORATION ("Yates"), in response to the 

application of New Mexico Potash Corporation ("New Mexico Potash") 

for an emergency order staying decision and Order No. R-9654 issued 

by William J. LeMay, Director in this case, states* 

1. On April 19, 1992 at 3:10 P.M., New Mexico Potash f i l e d 

in the Fift h Judicial D i s t r i c t Court of Eddy County, New Mexico, 

Case No. 92- , a verified complaint for injunction (a copy of 

which verified complaint i s hereto attached) against Yates and John 

Does Nos. 1-15 (the "Defendants"), praying for a temporary order, 

without notice, restraining the Defendants from d r i l l i n g or taking 

any further action in connection with the d r i l l i n g of the well known 

as the Flora "AKF" State Well No. 1 located in the SE/4 SW/4 of 

Section 2, Township 22 South, Range 31 East, N.M.P.M. 

2. At 3:11 P.M. on said April 19, 1992, the Honorable James 

L. Shuler, D i s t r i c t Judge, issued an Ex Parte Temporary Restraining 

Order, a copy of which i s hereto attached, restraining the 

Defendants from d r i l l i n g or taking any further action in connection 

with the d r i l l i n g of the Flora "AKF" State No. 1 well; and ordered 
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Yates to show cause on April 22, 1992 at 9:00 A.M. why a temporary 

injunction should not be issued. 

3. The Ex Parte Temporary Restraining Order was served upon 

Randy G. Patterson, Treasurer of Yates at approximately 6:00 P.M. 

on April 19, 1992, at which time the Flora "AKF" State No. 1 well 

had been drilled to a depth of 861 feet below the surface, 13-3/8" 

casing set and cemented. Yates immediately notified the drilling 

crew and a l l operations on the well have ceased pending the show 

4. Without waiving i t s right to claim that the District Court 

of Eddy County i s without jurisdiction because New Mexico Potash 

has failed to exhaust i t s administrative remedies, Yates asserts 

that until that issue i s resolved the pending application for an 

emergency order of this Division is moot. 

WHEREFORE, Yates respectfully requests the Oil Conservation 

Division either a) dismiss the application of New Mexico Potash for 

an emergency staying order on the grounds that i t no longer has 

jurisdiction, or b) withhold any action on the application until 

such time as the show cause hearing has been held before the 

District Court of Eddy County on April 22, 1992; and for such other 

relief as may be just in the premises. 

Respectfully submitted, 

LOSEE, CARSON, HAAS & CARROLL, P.A. 

-2-
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y a correct copy of the foregoing Response was 

sent on A p r i l 20, 1992 by facsimile to Clinton Marrs, Esquire, 

attorney for New Mexico Potash, and by regular mail to Mr. Marrs 

and Charles C. High, Jr., Esquire. 

-3-
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^FIFTH JUDICIAL DISTRICT COURT 

COUNTY OF EDDY 
STATE OF NEW MEXICO 

NEW MEXICO POTASH CORPORATION 

vs. 

9^7 -Sn*t.\ 

YATES PETROLEUM CORPORATION, JOHN DOE NO. 1 , OOHN DOE 
NO. 2, JOHN DOE NO. 3, JOHN DOE NO. 4 , JOHN DOE NO. 5, 
JOHN DOE NO. 6 , , AND JOHN DOES NOS. 7-15, AS FICTITIOUS 
NAMES OF PERSONS PRESENTLY UNKNOWN 

18275741 P.05 

NO.. CS-72- ' 

SUMMONS 

TO- YATES PETROLEUM CORPORATION, JOHN YATES, PRESIDENT, OR PEYTON YATES, EXECUTIVE 
VICE PRESIDENT, OR RANDY G, PATTERSON, TREASURER OR DENNIS G. KENSEY, TREASURER 

Defendant(s), Greeting: 

You are hereby directed to serve a pleading or motion in response to the Complaint within 30 
days after service of the Summons, and file the same, all as provided by law. 

You are notified that, unless you so serve and file a responsive pleading or motion, the 
Piaintiff(s) will apply to the Court for the relief demanded in the Complaint. 

Attorneys f o r 
P l a i n t i f f : 

McCormick, Forbes, Caraway & Tabor 
P. O. Box 1718 • Carlsbad, N. M. 88220 
Phone (505) 885-4171 

WITNESS the Honorable 

the State of New Mexico 

of A o r i l 

I, District Judges of Said Court of 

Seal of the District Court of Said County, this, day 

1952 

CLER^QF-THE DISTRICT COURT 

By. 

NOTE: 
Deputy 

This summons does not require you to see, telephone or write to the District Judge of the Court 
at this time. 

It does require you or your attorney to file your legal defense to this case in writing with the 
Clerk of the District Court within 30 days after the summons is legally served on you. If you do 
not do this, the party suing may get a Court Judgment by default against you. 
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IK THE DISTRICT COURT OF NEW MEXICO 
FIFTH JUDICIAL DISTRICT 

Civi l Action H o . j £ £ l £ 2 . 

NEW MEXICO POTASH CORPORATION, 

Plaintiff , 

v. 

YATES PETROLEUM CORPORATION, 
JOHN DOS NO. 1, JOHN DOS KO. a, 
JOHN DOE NO. 3, JOHN DOE, NO, 4, 
JOHN DOB KO. 5, JOHN DOS NO. 6, 
-AND JOHN DOES NOS. 7-15, AS 
FICTITIOUS NAMES OF PERSONS 
PRESENTLY UNKNOWN, 

Dof ondant*. 

P L A I N T I F F ' S OftKSlttAI. V E R I F I E D COMPLAINT FOR INJUUCTIOH 

Nev Mexico Potash Corporation, Plaintiff, complains of Yates 

Petroleum Corporation and John Does Nos. I-15, being fictitious 

names of person presently unknown, defendants, and for cause of 

action would respectfully snow the followingi 

I. 

Plaintiir le a New Mexico corporation authorized to do 

business in the state of New Mexico and has ita principal place of 

business in Eddy county, New Mexico. Defendant Yates Petroioua 

Corporation, upon information and belief, ie a New Mexico 

corporation, and has its principal place of business at IOB South 

Fourth Street, Artesia, New Mexico 88210. It may be served with 

service of process by serving John A. Yates, President, s. P. 

rates, chairman of the Board; Peyton Yates, JSxeoutive vice 

President; Randy fi. Patter.on, Treasure, or Denni. o. * i w v , 

Treasurer, all at IOB south Fourth street, Artesia, H e v Mexico 

88210, or its attorneys of r.oord in the administrative proceeding 

referred to in thi. coaplaint, A. j . Losee or Ernest L. Carrol, 
WiOQfHIIJMt/1 
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Losee, careon, Hums a Carroll, p. A», 300 Mee Petroleum Building, 

Artesia, M*V Mexioo 88311. 

XZ. 

Mev Mexioo Potash operates an underground potash sine ln Eddy 

County, Nov Mexico vhere i t nines potassium and refines i t into 

products for sale to the agricultural industry ae fertilizer* It 

ie the* owner of potassium lease KO. K-14957, issued by the State of 

Mew Mexico covering al l of section 2, Township 22 South, Range 31 

East, NMPM, near Hobbs, Rev Mexico (hereinafter referred to as 

••Section 2"). 

I I I . 

Yates is an oil and gas operator and has applied to the New 

Mexico Oil Conservation Division (»0CDM) for a pernit to drill an 

oil veil (the "Well") through the potassiua deposits in Soetion 2. 

The proposed location of the Well, known as the Flora "ART1' stata 

Veil Ke* 1, ie 660 feet froa the South line and 2310 foot from the 

West line of Section 2. 

IV. 

Rev Mexico Potash protested the drilling of the Well as 

provided under rules and regulations of the OCD and a hearing was 

held before an OCD hearing examiner ln Santa Pe, New Mexico, on 

March is, less. After several hours of argument, both New Mexico 

Potash or yates ohooe not to preaent evidence to the hearing 

examiner (bayond their respective arguments; and each informed the 

other that due to the iaportance of the issues, the Oil 

Conservation Conmission <"oec»> would be aeKed to near and decide 

the issues regardless of what the hearing examiner decided* The 

2 
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OCC ie a coaaiseion created by the oil and Oa* Act, Section* 70-1-1 

et eeg., KKSA ma, to resolve disputes over application* for 

peraits to drill oil veil* in potassium deposit* in the Stata of 

Hew Mexico. Specifically, Seetion 70-2-13 of the Oil and Gas Act 

provides, in relevant part that* 

when any natter or proceeding 1* referred to an examiner 
and a decision is rendered thereon, any party of record 
adversely affected shall have the right to have the 
matter heard de. novg before the [oil conservation] 
commission upon application filed with the [OCDJ division 
within thirty days from the time any *uch decision is 
tendered. 

Thi* statutory right is repeated in Rule 1220 of the COD'S Auieo of 

Procedure, which provide* in relevant part that! 

When any order has been entered by the Division pursuant 
to any hearing held by an Examiner, any party of record 
adversely affected by such order shall have the right to 
have such matter or proceeding heard de novo before the 
Commission, provided that within thirty <so) days from 

9 9 ? 5 d o r i m ««°h party files with the 
Hiy*8, j a

 J

w r i t t f t n application for such hearing before 
the Commission.*«*• 

v. 

following the exaniner's hearing on March 19, 1992, the 
Director of the ooo, «r. William j . LeMay, issued an order 

approving Yates' application to drill the Well in Section 2. 

Thereafter, on April 3, 1992, within the time specified in Section 

70-2-13 and Rule xzzo of the ocD»s Rules cn Procedure, Mew Mexico 
Potash filed an application for Hearing de. np̂ s before the Hew 

Mexico oil conservation commission <"occ«), That Application was 

received by the oco on April 7, 1992. A copy of the Application 

for Hearing by tne occ was served on counsel for Yates, 

VI. 

afcai ocamrsiHMVi 



'APR-20-1992 11=19 FROM LOSEE & CARSON TO 18275741 P.09 

Notwithstanding tit tiling and ssrviee on Yates of thia 

Application for Hearing by the occ, and tha specific provisions of 

the oil and saa Act giving New Mexioo Potash a statutory right to 

a de novo hearing and decision by the occf Yates, with ths 

assistance of and in concert with John Does Nos. 1-15, being 

fictitious names of persons present at various times on the well 

site in Section 2, has begun to drill the Well being challenged by 

New Mexico Potash in its Application for Hearing by the OCC. New 

Mexico Potash has learned that drilling is already at least 200 

feet deep and that the first string of easing has bean set. 

• Observations of the site also indicate that drilling le proceeding 

on a 24-hour basis. 

VII. 

Plaintiff faces imminent and irreparable harm froa defendant's 

drilling of the Well. Indeed, if auch drilling continues, the Weil 

will be drilled and completed before the matter is heard by the OCC 

and Plaintiff will be deprived of its statutory right to have the 

occ hear and decide if the Well should be allowed or denied. 

Further, if the drilling continues, Plaintiff will be deprived of 

an effective remedy because if the occ, after hearing, denies the 

application to drin t h. well, as Plaintiff believes it will, the 

Well cannot be removed. Plaintiff, therefore, has no effective 

remedy at law, 

VIII, 

Plaintiff alleges that the denial of injunctive relief will 

cause more harm to it than the granting of an injunction, pending 

a hearing and decision by th. occ, will cause defendant.. 
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Def •noant rates, through i t i counsel tt tho hearing oaf or* th* OCD 

hearing examiner, is w*ii avare of th* provision* of th* oil and 

oa* Act that such ratter are to be heard de novo by the OCC. Hot 

only was an hearing by the occ discussed by counsel at the 

examiner's hearing, but after the OCD order was Issued, Yates was 

served through its counsel with Plaintiff's Application for Hearing 

by the occ prior to th* start of the drilling of the well. 

Therefore, ther* is no basis on which Yates can now claim that it 

will suffer substantial harm if an injunction is granted pending a 

decision by the OCC. 

XX. 

Plaintiff has exhausted its administrative remedies in seeking 

en emergency stay of the OOD order approving the Well or an order 

directing Yates to etop drilling until the natter can be heard de. 

nsZS and deolded by the OCC. On Saturday, April 18, 1*92, at 2:55 

p.m., shortly after learning that drilling was in progress, Charles 

0. High, Jr., counsel for Hew Mexico Potash called William J. 

Leaay, Director of the OCD, and requested an emergency order either 

etaying the decision approving the well or directing Yates to stop 

drilling pending a hearing and decision by the OCC* Director Lemay 

stated that ne would not aet on such oral request, A written 

request cannot be filed until Monday morning, April 20, 1992, but 

by that time the drilling of the Well may penetrate the potassium 

deposits of Plaintiff. 

WHEREFORE, Plaintiff requests and prays that: 

1. A temporary restraining order be issued without notiee to 

defendants, restraining defendants, their aqents, eervant., 
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•apleyees, contractors, subcontractors, and those acting in concert 

with thaa, froa drilling or taxing any further action in connection 

with the drilling of tho Well known as tho flora "ACT" state Well 

Ko. l , located at 6C0 feet from the south line and 2310 feet froa 

the Meet line of Seetion 8. 

2. Defendants be cited to appear and show cause, that upon 

t hearing, a temporary injunction be issued, enjoining defendants, 

their agents, servants, employees, contractors, subcontractors, and 

those acting in concert with thea, froa drilling or taking any 

further action in connection with the drilling of the well known aa 

the Flora "AKF" state well HO. 1, located at SSQ feet from the 

south line and 2310 feet from the West line of Section 2, pending 

a bearing and decision by the occ on the application for permit to 

drill the Well. 

3. Plaintiff receives such other and further relief, at law 

or in equity, which i t may by thia pleading or proper amendment, 

ehow itBelf entitled to receive. 

Respectfully submitted, 

Charles C* High, Jr. 
KEMP, SMITH, DUNCAN fi HAMMOND, P.C. 
P.O. Drawer 2800 
Bl Paso, Texas 79999-2800 
(91S) 933-4424 
(915) 54S-5360 (FAX) 
Clinton Marrs 
KEMP, SMITH, DUNCAN 6 HAMMOND, P.C. 
P.O. Box 127€ 
Albuquerque, New Mexioo 87103-1276 

(505) 247-3315 

Jay Forbes 
MoCcraiok, Forbes, Caraway & Tabor 
P» O. Box 1718 

Carlsbad, Haw Kexieo 88221-171© 

6 
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Attorney* for Nov Mexico Potash 
Corporation 

CERTIFICATION UNDER SECTION 1-066 NMSA 1986 

I hereby certify that x have attempted to notify, counsel for 
defendants of the ropiest for a temporvpy^straijdnjg^rder but was 
unable to oonttaet him. f if 

VERIFICATION 
STATE OF NEW MEXICO 
COUNTY OF EDO? 

BEFORE MB, the^ undersigned Notary Public, on this day 
personally appeared KtM'zr'H 0*̂ *- who bv me duly sworn on his 
oath deposed and said that ke is ~*jfnnh <5"̂ -r 0 f Hew Mexico Potaeh 
Corporation, Plaintiff in tha above-entitled action and ie duly 
authorised to sign this verification; that he has read the above 
and foregoing Plaintiff's Original Verified Complaint for 
Injunction and that every statement contained therein is within hia 
personal knowledge and is true and correct^^-~-> -

SUBSCRIBED AND SWORN BEFORE ME on the/? day of April, 1993, 
to certify which witness my hand and efficiaT seal. 

7 



BEFORE THE OIL CONSERVATION DIVISION 
STATE OF NEW MEXICO 

RECEIVED 

IN THE MATTER OF 

APPLICATION OF YATES PETROLEUM 
CORPORATION FOR AUTHORIZATION TO 
DRILL, EDDY COUNTY, NEW MEXICO 

QIL CONSERVATION DIVISION 

CASE NO. 10448 
ORDER*NO. R-9654 

APPLICATION FOR EMERGENCY ORDER STAYINO ORDER OF DIRECTOR 
PBWDIWa DE MOVO HEARING BV OIL CONSERVATION COMMISSION 

NEW MEXICO POTASH CORPORATION ("New Mexico Potash") applies 

for an emergency order pursuant to Rule 1202 of the New Mexico Oil 

Conservation Division ("OCD") Rules on Procedure staying the 

decision and order issued by William J. LeMay, Director of the OCD 

("Director"), on March 20, 1992, and in support thereof shows the 

following: 

1. On March 20, 1992, following a hearing before a hearing 

examiner, the Director of the OCD entered an Order in this matter 

approving the application of Yates Petroleum Corporation ("Yates") 

to d r i l l i t s Flora "AKF" State Well No. 1 at a standard o i l well 

location 660 feet from the South line and 2310 feet from the West 

line (Unit N) of Section 2, Township 22 South, Range 31 East, NMPM, 

Undesignated Lost Tank-Delaware Pool or Undesignated Livingston 

Ridge-Delaware Pool, Eddy County, New Mexico. 

2. On April 3, 1992, within the time specified in Rule 1220 

of the Rules on Procedure, New Mexico Potash filed an Application 

for Hearing £s novo before the New Mexico Oil Conservation 

Commission ("OCC") . That Application was received by the OCD on 

April 7, 1992. 

OS033 0020CVE133957/1 



3. A copy of the Application for Hearing by the OCC was 

served on counsel for Yates. A certification of service was 

attached to the Application and filed with the OCD. 

4. Notwithstanding the filing and service of this 

Application, which New Mexico Potash submits renders moot the 

decision and order of the Director, New Mexico Potash has learned 

that Yates i s in the process of drilling the well approved by t.:s 

OCD, which i s the subject of New Mexico Potash's Application for 

Hearing by the fu l l OCC. We understand that the f i r s t string of 

casing has been set and that drilling is proceeding on a 24-hour 

basis. Therefore, unless an emergency order ia entered granting 

the requested stay, the well will be drilled through potash 

deposits and to the bottom hole location before the OCC hears the 

matter and New Mexico Potash's statutory right to a da novo hearing 

by the OCC will be rendered moot. 

5. The OCD has the authority to enter the order requested by 

New Mexico Potash. Under Rule 1202, an emergency order granting a 

stay may be entered where, as here, an emergency is found to exist. 

That Rules provides that: 

Notwithstanding any other provision of these rules, in 
case an emergency i s found to exist by the Division, 
which, in i t s judgment, requires the making of a rule, 
regulation, or order without a hearing having f i r s t been 
had or concluded, such emergency rule, regulation, or 
order when made by the Division shall have the same 
validity as i f a hearing with respect to the same had 
been held before the Division after due notice. Such 
emergency rule, regulation, or order shall remain in 
force no longer than 15 days from its effective date, and 
in any event, i t ehall expire when the rule, regulation 
or order made after due notice and hearing with respect 
to the subject matter of such emergency rule, regulation, 
or order becomes effective. 

O50J3 003O0^Bi:t595?/l 
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6. The conditions specified in Rule 1202 exist in this case. 

Indeed, as stated earlier, the decision and order issued by the 

Director on March 20, 1992, which is the subject of New Mexico 

Potash's Application for Hearing by the OCC, is not a valid 

authorization for Yates to d r i l l the subject well. On the 

contrary, Rule 1220 of the OCD's Rules of Procedure, as well as 

Section 70-2-13, NMSA 1978, specifically provide that when a matter 

is referred to an examiner for hearing, as was done here, and a 

decision i s rendered, as happened here, any party of record "shall 

have the right" to have the matter heard npv° before the OCC 

provided that within 30 days of such order an application for 

hearing is filed with the OCD. 

5. This statutory "right" to a "de novo" hearing renders 

invalid any decision entered by the OCD which i s the subject of a 

timely application for hearing before the OCC. Any other 

interpretation would render meaningless this statutory "right" to 

a dfi novo hearing. 

6. For this reason, New Mexico Potash submits that the well 

being drilled by Yates is without authorization. An emergency 

order should, therefore, be entered staying the March 20, 1992 

approval of the well for a 15 day period and a hearing immediately 

scheduled so that this issue can be heard by the Director. 

7„ Alternatively, New Mexico Potash submits that an 

emergency order should be entered to preserve the jurisdiction of 

the OCC. Since i t i s as clear as words can express that New Mexico 

Potash has a statutory "right" to have Yates* application to d r i l l 

this well heard and decided "de novo" by the OCC, this can only 

CJCQ3 0Q20O'£t:U957/l 
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occur i f an order is entered directing Yates to stop the present 

drilling until a decision is made by the OCC. Without such a stay, 

or the issuance of an order directing Yates to stop drilling, the 

well in issue will be drilled and completed before the OCC has an 

opportunity to perform its statutory duty to decide i f the well 

should or should not be allowed. 

8. Finally, New Mexico Potash submits that an emergency 

order should be entered to prevent irreparable harm to New Mexico 

Potash. While the OCD has no procedures for the seeking or 

granting of a stay pending hearing by the OCC of an order issued by 

the OCD and, therefore, no standards for deciding such matters 

(which New Mexico Potash submits i s because OCD decisions to be 

heard by the OCC are superseded by an application for hearing), New 

Mexico Potash submits that i t is entitled to stay based upon 

traditional equitable standards considered by the courts when 

deciding whether agency action should be stayed during an appeal. 

£££ fi.g., Tenneco Oil Company v. New Mexico Water Quality Control 

Commission et a l . . 105 N.M. 708 (App. 1986)(test for determining 

whether to enjoin agency action during appeal requires 

consideration of (1) likelihood that applicant will prevail on the 

merits of the appeal; (2) a showing of irreparable harm to the 

applicant unless the stay is granted; (3) evidence that no 

substantial harm will result to other interested persons; and (4) 

s showing that no harm will ensue to the public interest.) 

8. with respect to the f i r s t condition, there i s at least a 

likelihood that New Mexico Potash will prevail on its Application 

for Hearing before the OCC. New Mexico Potash claims that the 

0SO33 0020Q/EU59S7/1 
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proposed well le located within an area designated by New Mexico 

Potash as i t s "life-of-nine reserves" within the meaning of occ 

Order R-lll-P. While this will be contested by Yates on various 

grounds, which New Mexico Potash believes are without merit, the 

evidence will show that New Mexico Potash has complied with a l l 

requirements imposed on i t by order R-lll-P for the designation of 

Section 2 as "life-of-mine" reserves. I f i t i s successful In 

establishing this, as i t believes i t will be, then the well should 

be disallowed in accordance with Section G(3) of Order R-lll-P, 

which states that wells in an LMR area may only be approved with 

the consent of New Mexico Potash. This condition, therefore, is 

clearly met. 

9. Second, i f a stay is not granted, New Mexico Potash will 

suffer irreparable harm in that its statutory right to have this 

matter heard and decided by the OCC will be rendered moot because 

the well will be completed before i t is even heard by the OCC. 

Such deprivation of a statutory right, under any standard, is 

irreparable injury. Further, the proposed well i s located in an 

area of commercial grade potash under lease to New Mexico Potash. 

Indeed, a core hole to the East of the proposed well location shows 

5 feet one inch of 16.04% K20 sylvite on the loth ore zone and 4 

feet 11 inches of 5.86% K20 langebinite on the 4th ore zone. I f a 

stay is not entered, an enormous amount of potash will be wasted 

before the occ has an opportunity to determine i f the well will 

result in an undue waste of potash. S t i l l further, i f the well is 

completed before the OCC hears the matter, i t will present a safety 

hazard to underground miners which cannot be removed even i f New 

QSOJJ 00200ra:t35957/l 
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Mexico Potash prevails before the OCC. The obvious and 

indisputable fact that this safety hazard and waste of potash 

cannot be reversed or eliminated i f New Mexico Potash prevails 

before the OCC constitutes irreparable injury and satisfies the 

second factor. 

10. With respect to the third factor, there can be no 

substantial harm to Yates not of its own doing i f a stay 's 

granted. Both the OCD Rules of Procedure and the o i l and Gas Acc 

provide for a determination of this matter by the OCC regardless of 

the decision by the OCD. Yates was clearly aware of this before i t 

started drilling and also knew that applications for hearing would 

be filed with the OCC i f the decision was adverse to New Mexico 

Potash. At the hearing before the hearing examiner, counsel for 

each party informed the other that the issues involved were of such 

importance that they should be heard by the OCC. I t was for this 

reason that both chose not to present evidence after nearly four 

hours of argument. Thereafter, and before drilling began, counsel 

for New Mexico Potash prepared, filed, and served on Yates' counsel 

its application for hearing on the Director's approval of this 

well. Given these facts and Yates' knowledge that the issue would 

be heard by the OCC, there is no basis on which Yates can now claim 

that i t will suffer substantial harm i f a stay i s granted pending 

a decision by the OCC. 

11. Finally, there can be no claim that the granting of a 

stay will result in harm to the public interest. On the contrary, 

the public interest mandates that New Mexico Potash receive that to 

which i t i s entitled by statute - a decision by the OCC on whether 

Q5Q3J 0020CVEO5957/1 
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t h i s well should be allowed. This is only possible i f i t occurs at 

a tine before the well i s d r i l l e d . 

WHEREFORE, New Mexico Potash respectfully requests that the 

OCO find t h i s to be an emergency matter and enter an order either 

staying the OCO Order approving the well or directing Yates to stop 

d r i l l i n g u n t i l the matter can be heard and decided lis novo by the 

OCC and grant New Mexico Potash such other and further r e l i e f to 

which i t i s ent i t l e d . 

Respectfully submitted, 

KEMP, SMITH, DUNCAN & HAMMOND, P.C. 
P.O. Box 1276 
Albuquerque, New Mexico 87103-1276 
(505) 247.-2315 

By: 
Clinton Marrs 

KEMP, SMITH, DUNCAN & HAMMOND, P.C. 
P.O. Drawer 2800 
El Paso, Texas 79999-2800, 
(915)^583^424 
(915)/5A^5360 

By:,—,—^ 
rles c. Hig: 

/ Attorneys for 
Corporation 

CERTIFICATE OF SERVICE 

I hereby c e r t i f y that a true and correct copy of the foregoing 
Application for Emergency Order Staying Order of Director Pending 
De Novo Hearing by Oil Conservation Commission was sent by 
facsimile and mailed by c e r t i f i e d mail, return receipt requested on 
th i s 20th day of A p r i l , 1992, to Ernest L. Carroll, Attorney for 
Yates Petroleum Corporation, Losee, Carson, Haas, & Carroll, P. A., 
P. 0. Drawer 239, Artesia, New Mexico 88210. 

CAAJ\AAV\r\ rwiA 
Clinton Marrs 
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"SENT BY:Law Office ; 4-19-92 ; 4'-28PM ; HcCormick & Forbes-* 

v v '! • 

FIFTH JUDICIAL DISTRICT COURT 
COUNTY OF EDDY 
STATE OF NEW MEXICO 

NEW MEXICO POTASH CORPORATION 

P l a i n t i f f , 

vs. 

YATES PETROLEUM CORPORATION, 
JOHN DOE NO. 1, JOHN DOE NO. 2, 
JOHN DOE NO. 3, JOHN DOE NO. 4, 
JOHN DOE NO. 5, JOHN DOE NO. 6, 
JOHN DOES NOS. 7-15, AS 
FICTITIOUS NAMES OF PERSONS 
PRESENTLY UNKNOWN, 

Defendants. 

15058436099;# 9 

No 

RECEIVED 

APR 2 i iou? 

QIL CONSERVATION DIVISION 

EX PARTE TEMPORARY RESTRAINING ORDER 

THIS MATTER came to the Court Ex Parte, Sunday, April 19, 

1992, at S.'// p.m. The Court received and read the 

P l a i n t i f f ' s Original Verified Complaint For Injunction, f i l e d 

with the Court and finds the Temporary Restraining Order 

requested should issue without notice to the Defendants. 

IT IS ORDERED EX PARTE that Defendant, YATES PETROLEUM 

CORPORATION, t h e i r o f f i c e r s , agents, servants, employees, 

contractors, sub-contractors and those acting i n concert with 

them be and they hereby are restrained from d r i l l i n g or taking 

any further action i n connection with the d r i l l i n g of the o i l 

well known ae the Flora "AKF" State Well No. 1 located at 660 

feet from the South l i n e and 2310 feet from the West l i n e of 

Section 2, Township 22 South, Range 31 East, N.M.P.M., Eddy 

County, New Mexico. 

1 



S'eNI tJY-.Law Office ; 4-19-92 ; 4:29PM i McCormick & Forbes- 15058436Q99;#10 

IT IS FURTHER ORDERED Defendant, YATES PETROLEUM CORPORATION 

appear before this Court on Ap r i l 1992, at ^ 1 

o'clock rf-^ .m., and show cause, i f any i t has, why a temporary 

injunction should not issue enjoining TATES PETROLEUM CORPORATION .! ->v 

from drilling or taking any further action in connection with the >* *\ 

drilling of the o i l well known ae the Flora "AKF" state Well No. 

1 located at 660 feet from the South line and 2310 feet from the 

West line of Section 2, Township 22 South, Range 31 East, 

N.M.P.M., Eddy County, New Mexico, pending a hearing and decision 

by the New Mexioo Oil Conservation Division. A copy of this 

Order and the verified Complaint upon which i t ie based shall be 

served on an officer of YATES PBTROLEUM CORPORATION. 

FSTRIĈ T JUDGE 
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GP3-20-1992 11=22 FROM LOSEE & CARSON TO 1S275741 P. 13 

FIFTH JUDICIAL DISTRICT COURT 
COUNTY OF EDDY 
STATE OF NEW MEXICO 

NEW MEXICO POTASH CORPORATION 

P l a i n t i f f , 

vs. NO. C ^ f j l -

YATES PETROLEUM CORPORATION, ) 
JOHN DOE NO. 1, JOHN DOE NO. 2, ) 
JOHN DOE NO. 3, JOHN DOE NO. 4, ) 
JOHN DOE NO. 5, JOHN DOE NO. 6, ) 
JOHN DOES NOS. 7-15, AS ) 
FICTITIOUS NAMES OF PERSONS ) 
PRESENTLY UNKNOWN, ) 

Defendants. ) 

EX PARTE TEMPORARY RESTRAINING ORDER 

THIS MATTER came to the Court Ex Parte, Sunday, A p r i l 19, 

1992, at S T / / p.m. The Court received and read the 

P l a i n t i f f ' s Original Verified Complaint For Injunction, f i l e d 

w i th the Court and finds the Temporary Restraining Order 

requested should issue without notice to the Defendants. 

IT IS ORDERED EX PARTE that Defendant, YATES PETROLEUM 

CORPORATION, t h e i r o f f i c e r s , agents, servants, employees, 

contractors, sub-contractors and those acting i n concert with 

them be and they hereby are restrained from d r i l l i n g or taking 

any further action i n connection with the d r i l l i n g of the o i l 

well known as the Flora MAKF" State Well No. 1 located at 660 

feet from the South l i n e and 2310 feet from the West l i n e of 

Section 2, Township 22 South, Range 31 East, N.M.P.M., Eddy 

County, New Mexico. 
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A*R-2S-1992 11:22 FROM LOSEE 8, CARSON TO 18275741 P.14 

IT IS FURTHER ORDERED Defendant, YATES PETROLEUM CORPORATION 

o'clock .m., and show cause, i f any i t has, why a temporary 

injunction should not issue enjoining YATES PETROLEUM CORPORATION 

from drilling or taking any further action in connection with the 

drilling of the o i l well known as the Flora "AKF" State Well No. 

1 located at 660 feet from the South line and 2310 feet from the 

West line of Section 2, Township 22 South, Range 31 East, 

N.M.P.M., Eddy County, New Mexico, pending a hearing and decision 

by the New Mexico Oil Conservation Division. A copy of this 

Order and the verified Complaint upon which i t i s based shall be 

served on an officer of YATES PETROLEUM CORPORATION. 

appear before this Court on Ap r i l 1992, 
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L A W O F F I C E S 

L O S E E , C A R S O N , H A A S & C A R R O L L , R A. 
E R N E S T L . C A R R O L L 3 0 0 Y A T E S P E T R O L E U M B U I L D I N G T E L E P H O N E 

( S O S ) 7 4 6 - 3 5 0 5 P. O . D R A W E R 2 3 9 
J A M E S E. H A A S 

A . J . L O S E E 
A R T E S I A , N E W M E X I C O 8 8 2 1 1 - 0 2 3 9 T E L E C O P Y 

D E A N B . C R O S S 

M A R Y L Y N N B O G L E 

20 A p r i l 1992 

VIA FACSIMILE TRANSMISSION 827-5741 

Mr. W i l l i a m LeMay, D i r e c t o r 
O i l Conservation D i v i s i o n 
P. 0. Box 2088 
Santa Fe, New Mexico 87504 

A t t e n t i o n : Mr. Robert S t o v a l l 

Re: A p p l i c a t i o n of New Mexico Potash Corporation 
f o r emergency s t a y i n g order, Case No. 10448 

Dear Mr. LeMay: 

Enclosed here w i t h you w i l l please f i n d the response of Yates 
Petroleum Corporation t o the a p p l i c a t i o n of New Mexico Potash 
Corporation f o r an emergency order s t a y i n g D i v i s i o n Order 
No. R-9654. 

AJL:sep 
Enclosure 



BEFORE THE OIL CONSERVATION DIVISION 
OF THE STATE OF NEW MEXICO 

IN THE MATTER OF THE 
APPLICATION OF YATES PETROLEUM 
CORPORATION FOR AUTHORIZATION TO 
DRILL, EDDY COUNTY, NEW MEXICO 

CASE NO. 10448 

RESPONSE TO APPLICATION FOR EMERGENCY STAYING ORDER 

YATES PETROLEUM CORPORATION ("Yates"), i n response t o the 

a p p l i c a t i o n of New Mexico Potash Corporation ("New Mexico Potash") 

f o r an emergency order s t a y i n g d e c i s i o n and Order No. R-9654 issued 

by W i l l i a m J. LeMay, D i r e c t o r i n t h i s case, s t a t e s : 

1. On A p r i l 19, 1992 a t 3:10 P.M., New Mexico Potash f i l e d 

i n the F i f t h J u d i c i a l D i s t r i c t Court of Eddy County, New Mexico, 

Case No. 92- , a v e r i f i e d complaint f o r i n j u n c t i o n (a copy of 

which v e r i f i e d complaint i s hereto attached) against Yates and John 

Does Nos. 1-15 (the "Defendants"), p r a y i n g f o r a temporary order, 

w i t h o u t n o t i c e , r e s t r a i n i n g the Defendants from d r i l l i n g or t a k i n g 

any f u r t h e r a c t i o n i n connection w i t h the d r i l l i n g of the w e l l known 

as the Fl o r a "AKF" State Well No. 1 located i n the SE/4 SW/4 of 

Section 2, Township 22 South, Range 31 East, N.M.P.M. 

2. At 3:11 P.M. on sa i d A p r i l 19, 1992, the Honorable James 

L. Shuler, D i s t r i c t Judge, issued an Ex Parte Temporary R e s t r a i n i n g 

Order, a copy of which i s hereto attached, r e s t r a i n i n g the 

Defendants from d r i l l i n g or t a k i n g any f u r t h e r a c t i o n i n connection 

w i t h the d r i l l i n g of the Flora "AKF" State No. 1 w e l l ; and ordered 



Yates t o show cause on A p r i l 22, 1992 a t 9:00 A.M. why a temporary 

i n j u n c t i o n should not be issued. 

3. The Ex Parte Temporary R e s t r a i n i n g Order was served upon 

Randy G. Patterson, Treasurer of Yates a t approximately 6:00 P.M. 

on A p r i l 19, 1992, a t which time the Flora "AKF" State No. 1 w e l l 

had been d r i l l e d t o a depth of 861 f e e t below the surface, 13-3/8" 

casing set and cemented. Yates immediately n o t i f i e d the d r i l l i n g 

crew and a l l operations on the w e l l have ceased pending the show 

cause hearing on A p r i l 22, 1992. 

4. Without waiving i t s r i g h t t o c l a i m t h a t the D i s t r i c t Court 

of Eddy County i s w i t h o u t j u r i s d i c t i o n because New Mexico Potash 

has f a i l e d t o exhaust i t s a d m i n i s t r a t i v e remedies, Yates asserts 

t h a t u n t i l t h a t issue i s resolved the pending a p p l i c a t i o n f o r an 

emergency order of t h i s D i v i s i o n i s moot. 

WHEREFORE, Yates r e s p e c t f u l l y requests the O i l Conservation 

D i v i s i o n e i t h e r a) dismiss the a p p l i c a t i o n of New Mexico Potash f o r 

an emergency s t a y i n g order on the grounds t h a t i t no longer has 

j u r i s d i c t i o n , or b) w i t h h o l d any a c t i o n on the a p p l i c a t i o n u n t i l 

such time as the show cause hearing has been held before the 

D i s t r i c t Court of Eddy County on A p r i l 22, 1992; and f o r such other 

r e l i e f as may be j u s t i n the premises. 

R e s p e c t f u l l y submitted, 

LOSEE, CARSON, HAAS & CARROLL, P.A. 

By: 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y a correct copy of the foregoing Response was 

sent on A p r i l 20, 1992 by facsimile t o Clinton Marrs, Esquire, 

attorney f o r New Mexico Potash, and by regular mail t o Mr. Marrs 

and Charles C. High, Jr., Esquire. 
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FIFTH JUDICIAL DISTRICT COURT 
COUNTY OF EDDY 
STATE OF NEW MEXICO 

NEW MEXICO POTASH CORPORATION 

P l a i n t i f f , 

vs. No. C ^ f S l -

YATES PETROLEUM CORPORATION, ) 
JOHN DOE NO. 1, JOHN DOE NO. 2, ) 
JOHN DOE NO. 3, JOHN DOE NO. 4, ) 
JOHN DOE NO. 5, JOHN DOE NO. 6, ) 
JOHN DOES NOS. 7-15, AS ) 
FICTITIOUS NAMES OF PERSONS ) 
PRESENTLY UNKNOWN, ) 

Defendants. ) 

EX PARTE TEMPORARY RESTRAINING ORDER 

THIS MATTER came to the Court Ex Parte, Sunday, A p r i l 19, 

1992, at <%.' / / p.m. The Court received and read the 

P l a i n t i f f ' s Original V e r i f i e d Complaint For Inju n c t i o n , f i l e d 

w i t h the Court and f i n d s the Temporary Restraining Order 

requested should issue without notice to the Defendants. 

IT IS ORDERED EX PARTE t h a t Defendant, YATES PETROLEUM 

CORPORATION, t h e i r o f f i c e r s , agents, servants, employees, 

contractors, sub-contractors and those acting i n concert with 

them be and they hereby are restrained from d r i l l i n g or taking 

any further action i n connection with the d r i l l i n g of the o i l 

we l l known as the Flora "AKF" State Well No. 1 located at 660 

fe e t from the South l i n e and 2310 f e e t from the West l i n e of 

Section 2, Township 22 South, Range 31 East, N.M.P.M., Eddy 

County, New Mexico. 

1 



IT IS FURTHER ORDERED Defendant, YATES PETROLEUM CORPORATION 

appear before this Court on J*? ̂  April 1992, at 

o'clock <Z%L_ .m., and show cause, i f any i t has, why a temporary 

injunction should not issue enjoining YATES PETROLEUM CORPORATION 

from d r i l l i n g or taking any further action in connection with the 

dri l l i n g of the o i l well known as the Flora "AKF" State Well No. 

1 located at 660 feet from the South line and 2310 feet from the 

West li n e of Section 2, Township 22 South, Range 31 East, 

N.M.P.M., Eddy County, New Mexico, pending a hearing and decision 

by the New Mexico O i l Conservation Division. A copy of t h i s 

Order and the verified Complaint upon which i t i s based shall be 

served on an officer of YATES PETROLEUM CORPORATION. 

DISTRICT JUDGE 

2 



IN THE DISTRICT COURT OP NEW MEXICO 
FIFTH JUDICIAL DISTRICT 

NEW MEXICO POTASH CORPORATION, 

Plaintiff, 

c i v i l Action No. Z 9 ^ ^ 
v, 
YATES PETROLEUM CORPORATION, 
JOHN DOE NO. 1, JOHN DOX NO. 2, 
JOHN DOE NO. 3, JOHN DOE, NO. 4, 
JOHN DOE NO. 5, JOHN DOE NO. 6, 
,AND JOHN DOES NOS. 7-15, AS 
FICTITIOUS NAMES OF PERSONS 
PRESENTLY UNKNOWN, 

Defendants. 

ORiaiMAIi VCRITIED COKPIAINX TOR INJUNCTION 

New Mexioo Potash Corporation, Plaintiff, complains of Yates 

Petroleum Corporation and John Does Nos. 1-15, being fictitious 

names of person presently unknown, defendants, and for cause of 

action would respectfully snow the following: 

I. 

Plaintiff is a New Mexico corporation authorized to do 

business in the State of New Mexico and has its principal place of 

business in Eddy County, New Mexico. Defendant Yatas Petroleum 

Corporation, upon information and belief, ie a New Mexico 

corporation, and has its principal place of business at 105 south 

Fourth Street, Artesia, New Mexico 88210. I t may be aerved with 

service of process by serving John A. Yates, President; S. P. 

Yates, Chairman of the Board; Peyton Yates, Executive Vice 

President; Randy G. Patterson, Treasure; or Dennia o. Kinsey, 

Treasurer, a l l at 105 South Fourth Street, Arteeia, New Mexico 

88210, or its attorneys of record in the administrative proceeding 

referred to in thie coaplaint, A* J. Loeee or Ernest L. Carrol, 

0*033 0(BWBlS5$5&/t 



Loeea, Ctrun, Kaas • Carroll, P. A., 300 Yatee Petroleum Building, 

Artesia, Hew Mexioo 98211. 

ZZ. 

Mew Mexico Potaah ©peratee an underground potash mine in Eddy 

County, Naw Mexico where i t nines potassium and refines i t into 

products for sale to the agricultural industry as fertilizer. I t 

is the owner of potassium lease No. M-14957, issued by the State of 

New Mexieo covering a l l of section 2, Township 22 South, Range 31 

East, NMPM, near Hobbs, New Mexico (hereinafter referred to as 

••Section 2 M). 

I I I . 

Yates is an oil and gas operator and has applied to the New 

Mexico Oil Conservation Division ("OCD") for a permit to d r i l l an 

oil well (the "Well") through the potassiua deposits in Section 2. 

The proposed location of the Well, known as the Plora "AXF" state 

Well No. 1, is 660 feet from the South line and 2310 feet from the 

West line of Section 2. 

IV. 

New Mexico Potaah protested the drilling of the Well as 

provided under rules and regulations of the OCD and a hearing was 

held before an OCO hearing examiner in Santa Fe, New Mexico, on 

March 19, 1992. After several hours of argument, both New Mexico 

Potash or Yates ohose not to present evidence to the hearing 

examiner (beyond their respective arguments) and each informed the 

other that due to the importance of the Issues, the Oil 

Conservation Commission (*OCCN) would be asked to hear and decide 

the issues regardless of what the hearing examiner decided. The 

OMtt 0CWXVB1JWS4/I 
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occ ie a commission created by the oil and Oaa Act, Sections 70-1-1 

at ••q./ NM9A 1979t to resolve disputes ovsr applications for 

permits to drill oil veils in potassium deposits in the Stata of 

Mew Mexico, specifically, Section 70-2-13 of the oil and Gas Act 

provides, in relevant part that} 

When any matter or proceeding is referred to an examiner 
and a decision is rendered thereon, any party of record 
adversely affected shall have the right to have the 
matter heard ge, novo before the [oil conservation] 
commission upon application filed with the [OCD] division 
within thirty days from the time any such decision is 
rendered. 

This statutory right is repeated in Rule 1220 of the oco'e Rules of 

Procedure, which providee in relevant part that: 

When any order has been entered by the Division pursuant 
to any hearing held by an Examiner, any party of record 
adversely affected by such order shall have the right to 
have such matter or proceeding heard de novo before the 
Commission, provided that within thirty (30) days from 
the date such order is rendered suoh party files with the 
Division a written applioation for such hearing before 
the Commission.**** 

V. 

Following the examiner's hearing on March 19, 1992, the 

Director of the OCD, Mr. William J. LeMay, issued an order 

approving Yates' application to drill tne Well in Section 2. 

Thereafter, on April 3, 1992, within the time specified in Section 

70-2-13 and Rule 1220 of the OCD'S Rules on Procedure, New Mexico 

Potash filed an Application for Hearing de. novo before the New 

Mexico oil Conservation commission ("OCC"). That Application was 

received by the OCO on April 7, 1992. A copy of the Application 

for Hearing by tne occ WRB served on counsel for Yates. 

VI. 
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Notwithstanding tha filing and ••rvica on Yates of thii 

Application for Hearing by tha occ, and tha specific provisions of 

the oil and Gas Act giving New Mexioo Potash a statutory right to 

a de novo hearing and decision by the OCC, Yates, with the 

assistance of and in concert with John Does Nos. 1-15, being 

fictitious names of persons present at various times on the Well 

site in Section 2, has begun to d r i l l the Well being challenged by 
i 

New Mexico Potash in its Application for Hearing by the occ. New 

Mexico Potash has learned that drilling is already at least 300 

feet deep and that the first string of easing has been set. 

Observations of the site also indicate that drilling is proceeding 

on a 24-hour basis. 
VII. 

Plaintiff faces imminent and irreparable harm from defendant's 

drilling of tha Well. Indeed, i f such drilling continues, the Well 

will be drilled and completed before the matter is heard by the OCC 

and Plaintiff will be deprived of its statutory right to have the 

OCC hear and decide if the Wall should be allowed or denied. 

Further, if the drilling continues, Plaintiff will be deprived of 

an effective remedy because i f the OCC, after hearing, deniea the 

application to dr i l l the well, as Plaintiff believes i t will, the 

Well cannot be removed. Plaintiff, therefore, has no effective 

remedy at law. 

VIII. 

Plaintiff alleges that the denial of injunctive relief will 

cause aore harm to i t than the granting of an injunction, pending 

a hearing and decision by the OCC, will cause defendants. 

osssoono/BussHrt 
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Defendant Yates, through its counsel at the hearing before the OCD 

hearing examiner, is well aware of the provisions of the oil and 

Gas Act that such matter are to be heard de novo by the OCC. Not 

only was an hearing by the OCC discussed by counsel at the 

examiner's hearing, but after the OCD order waa issued, Yates was 

served through its counsel with Plaintiff's Application for Hearing 

by the OCC prior to the start of the drilling of tha Well. 
i 

Therefore, there is no basis on which Yataa can now claim that it 

will suffer substantial harm if an injunction is granted pending a 

decision by the OCC. 

IX. 

Plaintiff has exhausted its administrative remedies in seeking 

an emergency stay of the OCD order approving the Well or an order 

directing Yates to stop drilling until the matter can be heard £§ 

novo and deoided by the OCC. On Saturday, April is, 1992, at 2:55 

p.m., shortly after learning that drilling was in progress, Charles 

O. High, Jr., counsel for New Mexico potasn called William J. 

Lemay, Director of the OCD, and requested an emergency order either 

staying the decision approving the well or directing Yates to stop 

drilling pending a hearing and decision by the OCC. Director Lemay 

ststed that ne would not act on such oral request. A written 

request cannot be filed until Monday morning, April 20, 1992, but 

by that time the drilling of the Well may penetrate the potassium 

deposits of Plaintiff. 

WHEREFORE, Plaintiff requests and prays that: 

1. A temporary restraining order be issued without notice to 

defendants, restraining defendants, their agents, servants, 
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employeee, con tractors, subcontractors, and thoaa acting in concart 

with than, froa drilling or taking any further action in connection 

with tha drilling of tho Wall known aa tha Flora "AXF" State Well 

No. 1, located at S€0 feet from the South line and 2310 feet from 

the West line of Section 2. 

2. Defendants be cited to appear and show cause, that upon 

hearing, a temporary injunction be issued, enjoining defendants, 

their agents, servants, employees, contractors, subcontractors, and 

those acting In concert with them, from drilling or taking any 

further action in connection with the drilling of the well known aa 

the Flora "AKF" state well NO. l , located at 660 feet from the 

south line and 2310 feet from the West line of Section 2, pending 

a hearing and decision by the occ on the application for permit to 

d r i l l the Well. 

3. Plaintiff receives such other and further relief, at law 

or in equity, which i t may by this pleading or proper amendment, 

show itself entitled to receive. 

Respectfully submitted, 

Charles C. High, Jr* 
KEMP, SMITH, DUNCAN & HAMMOND, P.C. 
P.O. Drawer 2800 
El Paso, Texas 79999-2800 
(915) 533-4424 
(915) 546-5360 (FAX) 

Clinton Marrs 
KEMP, SMITH, DUNCAN fi HAMMOND, P.C. 
P.O. Box 127S 
Albuquerque, New Mexioo 87103-1276 
(505) 247-2315 

Jay Forbes 
MoCormiok, Forbes, Caraway & Tabor 
P. 0. Box 1718 
Carlsbad, New Mexico 88221-1718 

0NB3 OOKXVBIUMIU 
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Attorneys for Nov Mexico Potash 
Corporation 

CERTIFICATION UNDER SECTION 1-006 NMSA 1988 

I hereby certify that X neve attempted to notify counsel for 
defendants of the request for a temporayy^straljarlnjg^ordar but was 
unable to conttact hia. f ' 

JAl 

VERIFICATION 

STATS Of NEW MEXICO 
COUNTY OF EDDY 

BEFORE MB, the,, undersigned Notary Public, on this day 
personally appeared Q4/v*- whô by me duly sworn on his 
oath depoeed and said that he is -^f^~tf- ^f^- of New Mexico Potash 
Corporation, Plaintiff in the above-entitled action and is duly 
authorized to sign this verification; that he has read the above 
and foregoing Plaintiff's Original Verified Complaint for 
Injunction and that every statement contained therein is within his 
personal knowledge and is true and correct. 

SUBSCRIBED AND SWORN BEFORE ME on the/? day of April, 1992, 
to certify which witness my hand and official seal. 

NOT; 
Ci 

1LIC IN AND FOR EDDY 
;, NEW HEXICO 

0SOJ3 OOKXySUSMI/l 
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KEMP/ SMITH, DUNCAN £ HAMMOND, P.C. 

Attorneys at Law 

2000 State National Plaza 
El Paso, Texas 79901-1447 

(915) 533-4424 
FAX (915) 546-5360 

FAX COVER SHEET 

OTHER OFFICES: 

Albuquerque, New Mexioo 87102-2121 
500 Marquette, N.W., Suite 1200 
(505) 247-2315 - FAX (505) 843-6099 

Midland, Texas 79701-4310 
400 West I l l i n o i s , Suite 1400 
(915) 687-0011 - FAX (915) 687-1735 

Santa Fe, New Mexioo 87501-1861 
300 Paseo de PeraIta, Suite 200 
(505) 982-1913 - FAX (505) 988-7563 

PLEASE DELIVER THE FOLLOWING PAGES IMMEDIATELY 

TO I 

FROM: 

Name: William J. LeMay, Director Date: March 12, 1992 

Firm: State of New Mexico 
Energy, Minerals and Natural Resources Department 
O i l Conservation Division t l , s)/I 

Time: n * PM 

C i t y : Santa Fe State: New Mexico 

FAX Telephone Number: 505-827-5741 

Name: Charles C. High, Jr. F i l e No. 07781.00100 

THERE ARE 3 PAGES INCLUDING THIS COVER SHEET. IF YOU HAVE ANY PROBLEMS 
REGARDING TRANSMISSION OR IF YOU DO NOT RECEIVE ALL OF THE PAGES, PLEASE CALL 
Jackie Alvarado AT (915) 533-4424. 

Signature of Operator 

THE INFORMATION CONTAINED IN THIS FACSIMILE MESSAOE IS ATTORNEY 
PRIVILEGED AND CONFIDENTIAL INFORMATION INTENDED ONLY FOR THE USB OF THE 
INDIVIDUAL OR ENTITY NAMED ABOVE. I F THE READER OF THIS MESSAGE IS NOT THE 
INTENDED RECIPIENT, OR THE EMPLOYEE OR AGENT RESPONSIBLE TO DELIVER IT TO THE 
INTENDED RECIPIENT, YOU ARB HEREBY NOTIFIED THAT ANY DISSEMINATION, 
DISTRIBUTION OR COPYING OF THIS COMMUNICATION IS STRICTLY PROHIBITED. I F YOU 
HAVE RECEIVED THIS COMMUNICATION IN ERROR, PLEASE IMMEDIATELY NOTIFY US BY 
TELEPHONE AND RETURN THE ORIGINAL MESSAGE TO US AT THE ABOVE ADDRESS VIA THE 
U.S. POSTAL SERVICE. THANK YOU. 



BEFORE THE OIL CONSERVATION DIVISION 

NEW HEXICO DEPARTMENT OF ENERGY, MINERALS AND NATURAL RESOURCES 

IN THE MATTER OF THE APPLICATION OF 
YATES PETROLEUM CORPORATION FOR 
PERMITS TO DRILL, EDDY COUNTY, 
NEW MEXICO 

CASES NOS. 10446, 
10447, 10448. 10449 

OBJECTIONS TO SUBPOENA DUCES TECUM 

NEW MEXICO POTASH CORPORATION objects to the subpoena issued 

by the New Mexico Oil Conservation Division to Bob Lane, New Mexico 

Potash Corporation, on March 5, 1992, for the following reasons: 

1. The subpoena seeks documents and information protected 

from disclosure by Order R-lll-P, Section G, which states: 

Information used by the potash lessee in identifying i t s 
LMR shall be filed with the BLM and SLO but w i l l be 
considered privileged and confidential "trade secrets and 
commercial.... information" within the meaning of 43 
C.F.R. S 2.13(c)(4) (1986), Section 19-1-2, 1 NMSA 1978, 
and not aubject to public disclosure. 

2. The documents and information sought by the subpoena, 

with the exception of information concerning Section 2 of Township 

22 South, Range 31 East, are irrelevant to the issues raised by the 

applications for permit to d r i l l at issue in these cases. 

3. The documents and information sought by the subpoena are 

unnecessary to the resolution of any issue in these cases because 

the information sought i s on f i l e with the State Land Office even 

though protected from public disclosure. Therefore, the fact that 

the proposed well locations are within New Mexico Potash 

Corporation's LMR and should not be allowed (see Order R-lll-P, 

Section G(e)(3)), can be verified by the SLO as provided in Order 

R-lll-P, Section G(b), without disclosure of the confidential, 

trade secret information sought by the subpoena. 
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4. Information concerning Core Hole No. 162, located in 

Section 2 of Township 22 South, Range 31 East, and within 

approximately 2600' of a l l of the proposed well locations, has been 

provided to counsel for Yates Petroleum Corporation. 

Respectfully submitted, 

KEMP, SMITH, DUNCAN & HAMMOND, P.C. 
P.O. Drawer 2800 
El Paso^-Texas 79999-
(915)̂ >33L=a>r24 

Charles E. Roybal 
ROYBAL AND ASSOCIATES 
6020 Academy, Suite 201 
Albuquerque, New Mexico 87109-3315 
(505) 857-0377 
(505) 857-9103 (FAX) 

Attorneys for New Mexico Potash 
Corporation 

CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing 
Objectipiu^co subpoena Duces Tecum was sent by facsimile and mailed 
this f/y^Aday of March, 1992 to Losee, Carson, Haas & Carroll, 
P.A., 3(00 Yates Petroleum Building, P 
Mexico 88211-0239. 
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