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CHAIRMAN LeMAY: Good morning. T h i s i s 

the O i l C o n s e r v a t i o n Commission. My name i s B i l l 

LeMay. On my r i g h t i s Commissioner Gary C a r l s o n 

r e p r e s e n t i n g the Commissioner of P u b l i c Lands; on 

my l e f t , Commissioner B i l l Weiss. And we welcome 

you here t h i s morning. 

We'll begin by c a l l i n g Case No. 10446. 

MR. STOVALL: A p p l i c a t i o n of Ya t e s 

Petroleum C o r p o r a t i o n f o r a u t h o r i z a t i o n to d r i l l , 

Eddy County, New Mexico. 

Mr. Chairman, I assume the p a r t i e s are 

going to want to c o n s o l i d a t e the f o l l o w i n g t h r e e 

c a s e s , which are s t y l e d i n the same manner 

because they are the same i s s u e s i n the same 

a r e a s , j u s t d i f f e r e n t w e l l s . 

MR. CARROLL: That would be the d e s i r e 

of Y a t e s Petroleum, Mr. LeMay. 

MR. HIGH: We would l i k e w i s e l i k e to 

cons o 1 i d a t e . 

CHAIRMAN LeMAY: We'll hear a l l four 

c a s e s . C o n s o l i d a t i o n of Cases 10446, 10447, 

10448, and 10449, a l l of which i n v o l v e 

a p p l i c a t i o n s by Ya t e s Petroleum to d r i l l w e l l s i n 

the potash a r e a of so u t h e a s t New Mexico. 

MR. STOVALL: Mr. Chairman, these c a s e s 
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are de novo cases f r o m an o r d e r t h e Examiner 

e n t e r e d -- I'm s o r r y , I don't know what t h e d a t e 

of i t was, b u t t h a t o r d e r d e n i e d two o f t h e 

p e r m i t s t o d r i l l and g r a n t e d two o f t h e p e r m i t s 

t o d r i l l b a s i c a l l y on l e g a l arguments a t t h a t 

t i m e . The p a r t i e s d i d n ' t p r e s e n t e v i d e n c e . 

The Commission, subseguent t o t h e 

f i l i n g o f t h e a p p l i c a t i o n s f o r de novo h e a r i n g , 

has e n t e r e d a p r o c e d u r a l o r d e r i n t h i s m a t t e r 

w h e r e i n i t d i r e c t s t h e p a r t i e s t o come t o t h i s 

h e a r i n g t o d i s c u s s f i r s t w h e t h e r t h e Commission 

has t h e a u t h o r i t y t o g r a n t an e x c e p t i o n t o Order 

R - l l l - P i n cases 10446 and 10447. Those were t h e 

cases t h a t were d e n i e d by t h e D i v i s i o n based upon 

th e f a c t t h a t t h e w e l l s were l o c a t e d i n a b u f f e r 

zone f o r an e x i s t i n g LMR, an LMR t h a t e x i s t e d 

p r i o r t o t h e f i l i n g o f t h e a p p l i c a t i o n s f o r a 

p e r m i t t o d r i l l . 

Second p r o c e d u r a l and l e g a l q u e s t i o n i s 

whether t h e so u t h w e s t q u a r t e r o f S e c t i o n 2, w h i c h 

i s t h e l o c a t i o n o f t h e w e l l s f o r t h e o t h e r two 

a p p l i c a t i o n s , was w i t h i n an e s t a b l i s h e d LMR a t 

th e t i m e t h e a p p l i c a t i o n s t o d r i l l were s u b m i t t e d 

f o r a p p r o v a l and a t t h e t i m e t h e y were approved 

by t h e D i v i s i o n . 
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At the Examiner Hearing the Examiner 

determined, based upon i n f o r m a t i o n provided by 

the S t a t e Land O f f i c e , t h a t those two l o c a t i o n s 

were not w i t h i n an e s t a b l i s h e d LMR at the time 

and t h e r e f o r e could be approved. 

I n a d d i t i o n , t h e r e have been numerous 

subpoenas f i l e d i n t h i s matter which have been 

i s s u e d by the D i v i s i o n or the Commission, and I 

t h i n k we need to c a t a l o g those, address motions 

to quash, and put any l i m i t a t i o n s or 

r e s t r i c t i o n s . Of course, these a l s o i n v o l v e some 

in f o r m a t i o n which i s p r o t e c t e d as c o n f i d e n t i a l 

under Order R - l l l - P . There may be a l s o other 

reasons to address those subpoena i s s u e s . 

As a p r e l i m i n a r y matter, I ' l l a l s o 

s t a t e t h a t Yates Petroleum C o r p o r a t i o n has f i l e d 

an amendment to amend Order R - l l l - P . The 

Commission has e l e c t e d not to docket t h a t case at 

t h i s time. There are ongoing e f f o r t s through a 

committee e s t a b l i s h e d by the BLM to address the 

d r i l l i n g i n the potash a r e a i s s u e s and 

s p e c i f i c a l l y Order R - l l l - P . 

I would a d v i s e the Commission and the 

p a r t i e s t h a t t h a t i s not an i s s u e i n t h i s c a s e , 

w e ' l l d i s c u s s that because t h e r e ' s no case 
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i n v o l v e d here, and th a t a l l d e c i s i o n s i n 10446 

through 10449 need to be made on the b a s i s of 

R - l l l - P as i t e x i s t s today and the f a c t s as they 

e x i s t today and the i n f o r m a t i o n and law at t h i s 

time. So any amendments are not an i s s u e of 

d i s c u s s i o n before the Commission at t h i s time. 

And t h a t i s the s t a t u s of t h i s case and 

the purpose of t h i s h e a r i n g . Presumably, w e ' l l 

s e t i t for an e v i d e n t i a r y h e a r i n g a f t e r we 

r e s o l v e the p r o c e d u r a l i s s u e s today. 

CHAIRMAN LeMAY: I t h i n k i t ' s probably 

a p p r o p r i a t e at t h i s time to maybe c a l l f o r 

appearances, those who are here r e p r e s e n t i n g 

i n t e r e s t s i n o i l and gas and potash t h a t would 

l i k e to say something. 

MR. CARROLL: Mr. LeMay, I am E r n e s t 

C a r r o l l of the law f i r m of Losee, Carson, Haas & 

C a r r o l l of A r t e s i a , New Mexico. I w i l l be 

r e p r e s e n t i n g Y a t e s Petroleum i n a l l four of the 

a p p l i c a t i o n s today, two of which are our 

a p p l i c a t i o n f or de novo and two of which are New 

Mexico Potash Company. 

I would a l s o l i k e to note t h a t A. J . 

Losee w i l l a l s o be appearing with me at most of 

these proceedings. I got a c a l l t h i s morning 
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about 6:30. He and Randy P a t t e r s o n of Yate s 

Petroleum are grounded i n A r t e s i a . T h i s 

thunderstorm runs a l l the way to A r t e s i a , and 

the r e was no way that they could get up here. 

And they a p o l o g i z e d . Of course, we're not by any 

means t r y i n g to delay the h e a r i n g . That's why I 

came up by c a r . We didn't put a l l our eggs i n 

one basket. Thank you. 

CHAIRMAN LeMAY: Thank you, Mr. 

C a r r o l l . 

MR. HIGH: Good morning. My name i s 

C h a r l i e High. I r e p r e s e n t New Mexico Potash 

C o r p o r a t i o n , along with Mr. C l i n t o n Marrs a l s o 

w i th our law f i r m from our Albuquerque o f f i c e . 

We both w i l l be counsel to New Mexico Potash i n 

a l l four c a s e s . 

CHAIRMAN LeMAY: Thank you, Mr. High. 

MR. BRUCE: Mr. Chairman, my name i s 

Jim Bruce from the Hi n k l e law f i r m r e p r e s e n t i n g 

Pogo Producing Company. Pogo owns l e a s e s 

o f f s e t t i n g Y a t e s ' l e a s e s and i s appearing here 

today i n support of Y a t e s . 

CHAIRMAN LeMAY: Thank you, Mr. Bruce. 

MR. KELLAHIN: Mr. Chairman, my name i s 

Tom K e l l a h i n . I'm with the Santa Pe law f i r m of 
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K e l l a h i n , K e l l a h i n & Aubrey. I'm appearing today 

on b e h a l f of Bass E n t e r p r i s e s Production 

Company. We are i n a s i m i l a r p o s i t i o n w i t h 

Pogo. While we do not have an i n t e r e s t i n these 

p a r t i c u l a r o i l s p a c i n g u n i t s , we have acreage i n 

the immediate v i c i n i t y t h a t may be impacted by 

the d e c i s i o n of t h i s Commission. We are here i n 

support of Y a t e s . 

CHAIRMAN LeMAY: Thank you, Mr. 

K e l l a h i n . 

A d d i t i o n a l appearances? P r e t t y w e l l 

c o v e r s i t . 

L e g a l proceedings, how do you want to 

handle i t ? 

MR. STOVALL: Well, I t h i n k perhaps the 

f i r s t t h i n g we ought to do i s to make a l i s t and 

c a t a l o g the items t h a t are before the 

Commission. 

In terms of s p e c i f i c motions, f i r s t 

o f f , t h e r e i s a motion by New Mexico Potash 

for the Commission to i s s u e a s t a y granted i n 

order -- Mr. High, help me w i t h t h i s one. Which 

case i s t h a t , your motion for a s t a y that i s 

c u r r e n t l y the s u b j e c t of a d i s t r i c t c o u r t 

a c t i o n ? 
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MR. HIGH: I t i n v o l v e s t h e F l o r a No. 1 

w e l l . I b e l i e v e i t ' s 10448, i f I'm n o t 

m i s t a k e n . 

MR. CARROLL: I'm t h i n k i n g i t i s -- no, 

i t i s 10448. Excuse me. That i s c o r r e c t . 

MR. STOVALL: And t h e background o f 

t h i s , as I u n d e r s t a n d i t , i s p u r s u a n t t o t h e 

D i v i s i o n o r d e r , Yates P e t r o l e u m proceeded t o 

d r i l l t h e w e l l . New Mexico Potash o b t a i n e d an 

i n j u n c t i o n f r o m t h e d i s t r i c t c o u r t i n Eddy 

County. 

That o r d e r , among o t h e r t h i n g s , named 

t h e Commission as a -- what's t h e word? 

CHAIRMAN LeMAY: S p e c i a l master i s what 

t h e y c a l l us h e r e . 

MR. STOVALL: S p e c i a l master. To 

d e t e r m i n e whether t h e i n j u n c t i o n s h o u l d have been 

i s s u e d and r e q u i r e s some a c t i o n by t o d a y , or 

presum a b l y t o d a y . And what y o u ' r e a s k i n g a t t h i s 

t i m e , i f I'm n o t m i s t a k e n , i s f o r t h e Commission 

now t o e n t e r a s t a y t o p r e v e n t t h e c o n t i n u e d 

d r i l l i n g o f t h a t w e l l u n t i l t h e l e g a l and f a c t u a l 

i s s u e s a r e r e s o l v e d by t h e Commission. 

I s t h a t c o r r e c t , Mr. High? 

MR. HIGH: T h a t ' s c o r r e c t , Mr. 
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s t a y , as you mentioned. We found out t h a t Y a t e s 

was beginning to d r i l l the F l o r a No. 1 w e l l on 

Good F r i d a y afternoon, n o t w i t h s t a n d i n g the f a c t 

t h a t the OCC had not yet s e t a h e a r i n g . 

And I t a l k e d w ith Mr. LeMay. I 

apo l o g i z e d to him then, and I ap o l o g i z e again, 

but I caught him at the g o l f course and asked him 

for an emergency order under Rule 1202 to stop 

the d r i l l i n g u n t i l t h i s Commission had an 

opport u n i t y to c a r r y out i t s s t a t u t o r y o b l i g a t i o n 

to decide whether t h a t w e l l should or should not 

be allowed. 

Mr. LeMay could not get i n touch with 

you, as I understand i t , t h e r e f o r e could not act 

or would not a c t on the request f or an emergency 

order under Rule 1202 u n t i l at l e a s t Monday. 

I t o l d him I couldn't wait u n t i l Monday 

because Y a t e s was o p e r a t i n g 24 hours a day around 

the c l o c k and by Monday they would be down to the 

potash h o r i z o n s . So we went i n t o d i s t r i c t court 

on E a s t e r Sunday i n C a r l s b a d , got a temporary 

r e s t r a i n i n g order t h a t stopped the d r i l l i n g at 

861 f e e t . And th a t temporary r e s t r a i n i n g order 

was r e t u r n a b l e two days l a t e r -- I'm s o r r y , t h r e e 
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days l a t e r , whatever. I don't r e c a l l the exact 

date . 

But t h r e e days l a t e r we had a h e a r i n g 

on a temporary i n j u n c t i o n . And i n s t e a d of 

conducting an e v i d e n t i a r y h e a r i n g , Judge Sh u l e r 

admitted g u i t e f r a n k l y he knew very l i t t l e about 

potash and o i l and gas and th a t the Commission 

w i t h i t s e x p e r t i s e i s where t h i s i s s u e ought to 

be. And I agree w i t h t h a t . T h i s Commission i s 

where t h a t i s s u e ought to be. 

But, n o n e t h e l e s s , he went ahead and 

continued t h a t i n j u n c t i o n , a p p o i n t i n g the 

Commission as a s p e c i a l master pursuant to the 

r u l e s of New Mexico to decide the i s s u e so he 

wouldn't have to get i n v o l v e d . He a l s o s p e c i f i e d 

i n t h a t order t h a t the h e a r i n g should s t a r t by 

today. 

Yat e s has i n that proceeding i n s i s t e d 

t h a t they have the r i g h t to go back i n to court 

and ask for a d d i t i o n a l r e l i e f i f the h e a r i n g 

d i d n ' t s t a r t by today, and Judge Shuler put t h a t 

l n h i s order. 

I went ahead and f i l e d an a d d i t i o n a l 

a p p l i c a t i o n f o r a s t a y to get a l l the i s s u e s back 

before t h i s Commission, because even a f t e r we got 
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the i n j u n c t i o n , I f i l e d an a p p l i c a t i o n f or a 

s t a y . T h i s Commission, as you know, Mr. S t o v a l l , 

denied i t , s a y i n g t h a t the judge had i s s u e d an 

i n j u n c t i o n and t h e r e f o r e you didn't want to get 

i n v o l v e d i n i t . I t h i n k t h a t ' s wrong. 

T h i s Commission i s the one to whom the 

s t a t e has granted a u t h o r i t y to a c t i n these 

matters, and t h a t ' s where t h i s i s s u e ought to be 

r e s o l v e d . 

MR. STOVALL: Mr. High, l e t me 

i n t e r r u p t you r i g h t here, and l e t ' s not argue the 

s t a t e motion at the moment. Let me j u s t e x p l a i n , 

my a d v i c e to the Commission was that because 

the r e was an i n j u n c t i o n , we didn't need two 

documents to prevent the d r i l l i n g . 

I t h i n k the motion for s t a y i s before 

the Commission today, and presumably i t can a c t 

upon th a t as i t sees f i t . And then you can go 

back to Judge S h u l e r , t e l l him we had a h e a r i n g , 

and he can decide, based upon what the Commission 

does, what he wants to do. 

But I t h i n k t h a t the purpose there was 

the Commission was not advoc a t i n g j u r i s d i c t i o n , 

but simply s a y i n g the Court has taken care of the 

matter t e m p o r a r i l y . L e t ' s j u s t hold o f f . 
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L e t ' s go to the next category of 

i s s u e s , i f I might, before we get i n t o 

s ubstance. There are some subpoenas 

o u t s t a n d i n g . What I would request t h a t the 

p a r t i e s do i s i d e n t i f y the subpoenas t h a t have 

been i s s u e d by the Commission at t h e i r request so 

tha t we know what we've got on the t a b l e . 

Mr. C a r r o l l , would you l i k e to s t a r t 

t h a t ? I t h i n k you i s s u e d the f i r s t one. 

MR. CARROLL: C e r t a i n l y . Y a t e s 

Petroleum has reguested and had i s s u e d two 

d i f f e r e n t subpoenas. The f i r s t subpoena th a t we 

requ e s t e d and was i s s u e d was d i r e c t e d toward New 

Mexico Potash r e q u e s t i n g core hole data and 

supp o r t i n g a n a l y s e s and what have you. I t i s 

e x a c t l y the same subpoena that was requested to 

be i s s u e d back p r i o r to the D i v i s i o n h e a r i n g . 

We have a l s o requested a subpoena to be 

i s s u e d f o r the BLM, Bureau of Land Management, 

wherein we have requested a f a i r l y l a r g e laundry 

l i s t of v a r i o u s items, items t h a t we f e e l t h a t 

they may have i n performing t h e i r f u n c t i o n . They 

may have c o l l e c t e d data. 

Now, I would a l s o l i k e to a d v i s e the 

Commission th a t the exact same attachment t h a t 
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was -- or E x h i b i t A to th a t subpoena f o r the BLM, 

which was b a s i c a l l y the laundry l i s t , as I c a l l 

i t , a l s o formed the laundry l i s t f o r a Freedom of 

Inf o r m a t i o n r e q u e s t , which was a c t u a l l y submitted 

p r i o r to the g r a n t i n g or our re q u e s t of the 

subpoena. 

And th a t Freedom of Inf o r m a t i o n reguest 

i s being p r o c e s s e d . They have, seems l i k e , ten 

to f i f t e e n days, I've forgot now, i n which they 

have to c o n s i d e r the r e g u e s t . Then they have to 

respond to i t as to whether or not they have the 

in f o r m a t i o n and whether or not they can r e l e a s e 

i t . 

We have as of yet not gotten t h a t 

response. The subpoena was more of a f a l l - b a c k 

p o s i t i o n . We j u s t d idn't know which way to go. 

We have a d v i s e d -- I p e r s o n a l l y t a l k e d with 

Armando Lopez and e x p l a i n e d to him we would 

r e a l l y r a t h e r have i t under the Freedom of 

Inf o r m a t i o n Act. We didn ' t know what t h e i r 

p osture was going to be. 

And f r a n k l y today I s t i l l cannot t e l l 

t h i s Commission what the BLM's posture i s because 

they are f o r m u l a t i n g i t . And so our p o s i t i o n i s 

t h a t we are s t i l l going to request t h a t subpoena 
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to be i s s u e d . I t ' s the same i n f o r m a t i o n and what 

have you. 

Those are the two b a s i c subpoenas that 

we have requested to be i s s u e d on beha l f of Yate s 

Petroleum. 

MR. STOVALL: Mr. High, any subpoenas 

o u t s t a n d i n g from New Mexico Potash? 

MR. HIGH: Yes, s i r . We have two 

ou t s t a n d i n g . We i s s u e d one subpoena to Y a t e s . 

Mr. C a r r o l l c a l l e d me about t h a t . As I 

understand i t , they have no o b j e c t i o n to the 

in f o r m a t i o n t h a t we are s e e k i n g . We have not 

asked them f o r any p r o p r i e t a r y i n f o r m a t i o n . 

We have a l s o i s s u e d a subpoena to the 

BLM, again not f o r any p r o p r i e t a r y i n f o r m a t i o n . 

I have t a l k e d with counsel f o r BLM. And as I 

understand i t , they have no o b j e c t i o n to the 

subpoena we i s s u e d to them. So I am unaware of 

any i s s u e t h a t t h i s Commission has to r e s o l v e 

with r e s p e c t to subpoenas we have i s s u e d . 

MR. CARROLL: I would, Mr. LeMay, 

confirm Mr. High's c h a r a c t e r i z a t i o n w ith r e s p e c t 

to the subpoena serv e d on Yate s Petroleum. I 

have examined t h a t subpoena. I have a l r e a d y 

counseled w i t h r e p r e s e n t a t i v e s of Yate s 
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Petroleum. 

In f a c t , I have a l l -- p a r t of the 

r e q u e s t s have a l r e a d y been given to Mr. High i n 

the form of e x h i b i t s , which we gave at the 

D i v i s i o n h e a r i n g . I did not ask for those 

e x h i b i t s back, even though we didn't put on the 

testimony, but they form a l o t of i t . The r e s t 

of them I have i n my p o s s e s s i o n . 

They are not -- I j u s t need to get them 

c a t e g o r i z e d and handed over to Mr. High. But I 

have reviewed i t , and we have no o b j e c t i o n to 

any -- some of the t h i n g s requested we j u s t don't 

have. But with r e s p e c t to what i s i n our 

p o s s e s s i o n or c o n t r o l , we have no o b j e c t i o n to 

t u r n i n g those items over. 

MR. STOVALL: So those are n o n i s s u e s 

f o r today's h e a r i n g then? 

MR. CARROLL: No, they are not. 

MR. STOVALL: Mr. High, what i s New 

Mexico Potash's p o s i t i o n with r e s p e c t to the 

Yates subpoenas? 

MR. HIGH: We have f i l e d w r i t t e n 

o b j e c t i o n s , Mr. S t o v a l l , w i t h the Commission. 

What Y a t e s has asked f o r i n t h e i r subpoena i s a l l 

core hole data t h a t we have i n ten d i f f e r e n t 
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s e c t i o n s . They have asked f o r a l l complete 

r e c o r d s of core hole logs and any other 

i n f o r m a t i o n concerning the i n t e r p r e t a t i o n of th a t 

data or a s s a y s of i t and economic a n a l y s i s of 

th a t core hole data f o r S e c t i o n s 22, 23, 24, 25, 

26, 27, 34, 35 and 36, and S e c t i o n 2. 

MR. STOVALL: Those subpoenas are i n 

the r e c o r d , so we do have a r e c o r d of what they 

are r e q u e s t i n g . 

MR. HIGH: Yes. And we have o b j e c t e d 

to t h a t . We have provided Y a t e s long ago, even 

before the l a s t h e a r i n g up here, w i t h the core 

hole data from core hole No. 162. And t h a t i s 

the l a s t core hole d r i l l e d . That's the core hole 

t h a t i s w i t h i n one-half mile of a l l these w e l l s . 

MR. STOVALL: I'm t r y i n g to c a t a l o g 

these t h i n g s and not get arguments f o r the 

Commission. I ' l l l e t them take over t h a t . What 

about the subpoena to the BLM? Have you 

responded or r e a c t e d at a l l on t h a t ? I don't 

b e l i e v e we've gotten anything from the BLM. 

MR. HIGH: I have not been serv e d a 

copy of Mr. C a r r o l l ' s subpoenas. The only 

subpoena I have seen t h a t Y a t e s has i s s u e d i s the 

one he i s s u e d New Mexico Potash. He d i d not send 
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me a copy of the one t h a t he sent to the BLM, nor 

have we r e c e i v e d an i n q u i r y from the BLM under 

t h e i r POIA r e q u e s t , which we w i l l get th a t 

i n q u i r y and get an opportunity to respond to i t 

before t h a t i n f o r m a t i o n i s r e l e a s e d . I've heard 

nothing from Mr. C a r r o l l or the BLM about t h a t . 

MR. STOVALL: Are the r e any other 

p r o c e d u r a l i s s u e s to be determined by the 

Commission? 

MR. CARROLL: Mr. S t o v a l l , I would 

point out t h a t , l i k e Mr. High, he did not f u r n i s h 

me a copy with h i s subpoena to the BLM. 

MR. STOVALL: We don't need to get i n t o 

one of these t h i n g s . I want a l i s t of i s s u e s , 

and l e t ' s not have that d i s c u s s i o n . 

MR. CARROLL: Mr. S t o v a l l , what I'm 

t r y i n g to t e l l you i s th a t because I was not 

l i k e w i s e f u r n i s h e d , I may have an i s s u e w i t h 

r e s p e c t to t h a t subpoena, but I can't t e l l you. 

I'm j u s t i g n o r a n t . And I don't know t h a t t h e r e 

i s one, but I can't h o n e s t l y say because I've not 

had a chance to review i t . 

MR. STOVALL: Any other i s s u e s , 

p r o c e d u r a l i s s u e s ? My i n c l i n a t i o n , Mr. Chairman, 

i s to suggest t h a t the u n d e r l y i n g l e g a l i s s u e s 
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may need to be r e s o l v e d before the subpoena 

i s s u e s become important. They are d i s t i n c t 

i s s u e s , as I pointed out i n i t i a l l y , w i t h r e s p e c t 

to Cases 10446 and 10447. Those are w i t h i n 

one-half mile of an LMR which has been 

e s t a b l i s h e d f or q u i t e some p e r i o d of time. 

And the d e n i a l was i n the form of an 

a d m i n i s t r a t i v e summary judgment, i f you w i l l , 

s a y i n g t h a t they are w i t h i n a potash LMR b u f f e r 

zone and the permit cannot be i s s u e d by the 

D i v i s i o n . 

Mr. C a r r o l l , am I c o r r e c t i n s a y i n g 

t h a t Y a t e s ' p o s i t i o n i s th a t with r e s p e c t to 

those two c a s e s , an e x c e p t i o n to the p r o v i s i o n s , 

the d r i l l i n g r e s t r i c t i o n p r o v i s i o n s , of R - l l l - P 

i s sought? Would that be a f a i r summary of 

t h a t ? 

MR. CARROLL: I t h i n k t h a t ' s a broad 

o v e r a l l view of our p o s i t i o n , y e s , s i r . 

MR. STOVALL: One of the purposes of 

your subpoena r e q u e s t , New Mexico Potash and BLM, 

i s to develop evidence t h a t ' s to contend that 

t h e r e w i l l be no waste of commercial potash, and 

t h a t ' s why you're se e k i n g the in f o r m a t i o n ? 

MR. CARROLL: That's why the subpoena 
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i s as broad because the d e f i n i t i o n of waste 

co n t a i n e d i n the s t a t u t e says commercially 

minable — or I may not have the exact wording. 

But we cannot c o n f i n e o u r s e l v e s j u s t to t h a t 

S e c t i o n 2 i n order to meet t h a t s t a t u t o r y 

def i n i t i o n . 

MR. STOVALL: So i f the Commission 

agrees w i t h the D i v i s i o n and determines t h a t 

t h e r e i s no p r o v i s i o n f or an e x c e p t i o n to R - l l l - P 

w i t h r e s p e c t to those two w e l l s , then any f a c t u a l 

d e t e r m i n a t i o n s with r e s p e c t to the 

c o m m e r c i a b i l i t y of the potash are moot. There's 

no point i n having e v i d e n t i a r y or d i s c o v e r y , 

e v i d e n t i a r y - g a t h e r i n g h e a r i n g , whatever, and 

d i s c o v e r y , f a c t - f i n d i n g i n those c a s e s . I t ' s a 

l e g a l i s s u e . 

I f the Commission determines t h a t i t 

has the a u t h o r i t y to grant an e x c e p t i o n to 

R - l l l - P , then t h a t would have to be made based on 

the type of f a c t u a l i n f o r m a t i o n t h a t Y a t e s and 

New Mexico Potash would p r e s e n t . 

With r e s p e c t to the other two c a s e s , 

10448 and 10449, w i t h your p e r m i s s i o n , gentlemen, 

I ' l l b r i e f l y summarize f o r the r e c o r d t h a t those 

a p p l i c a t i o n s to d r i l l were f i l e d sometime i n l a t e 
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1991. At the time those APDs were f i l e d , t h e r e 

was no LMR, and they were more than one-half mile 

beyond any e x i s t i n g LMR. 

Subsequent to the f i l i n g of the APDs, 

and I b e l i e v e i n the case of one w e l l , p r i o r to 

the f i l i n g of an a p p l i c a t i o n f or h e a r i n g by Yate s 

Petroleum, the other c a s e , subseguent to the 

f i l i n g of the a p p l i c a t i o n f o r h e a r i n g by Yate s 

Petroleum, New Mexico Potash f i l e d an LMR 

d e s i g n a t i o n . 

At the Examiner Hearing t h e r e was some 

d i s c u s s i o n about whether the f i l i n g of the LMR 

d e s i g n a t i o n was s u f f i c i e n t to e s t a b l i s h an LMR or 

whether i t had to be approved or somehow v e r i f i e d 

by the S t a t e Land O f f i c e . The Examiner 

determined t h a t i n order -- w e l l , the order 

s t a n d s . You know what's i n the r e c o r d and the 

order. 

The Examiner determined t h a t the LMR 

was not e s t a b l i s h e d and des i g n a t e d u n t i l approved 

by the S t a t e Land O f f i c e and th a t i t had not been 

so approved as of the time of t h a t h e a r i n g and 

t h e r e f o r e determined t h a t those a p p l i c a t i o n s were 

approvable, prima f a c i e approvable. And the 

p a r t i e s f i l e d no evidence, and t h e r e f o r e those 
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APDs were i s s u e d pursuant to th a t order. 

I b e l i e v e the c o n t e n t i o n of New Mexico 

Potash i s t h a t t h e r e i s a d e s i g n a t i o n of LMR of 

r e c o r d as of the time t h a t the LMR maps were 

f i l e d w i t h the S t a t e Land O f f i c e , and t h e r e f o r e 

those permits would not be i s s u a b l e . 

Again, i f t h a t were the d e t e r m i n a t i o n 

of the Commission, th a t the e f f e c t i v e date of the 

LMR i s when they were f i l e d , then I assume t h a t 

those c a s e s would be an ex c e p t i o n to R - l l l - P and 

based upon the same s o r t of e v i d e n t i a r y b a s i s . 

And i f they are not, i f the Commission 

determines they were not e f f e c t i v e as of t h a t 

time, I would again a d v i s e the Commission, as I 

di d the Examiner, that those a p p l i c a t i o n s are 

approvable and they do not r e q u i r e an e x c e p t i o n 

to the r u l e and the burden would be on New Mexico 

Potash to show th a t they should not be approved 

because they would cause a waste of potash. 

I s t hat a r e a s o n a b l y f a i r 

c h a r a c t e r i z a t i o n i n a few words of what went on 

over f i v e hours i n the Examiner Hearing? 

MR. HIGH: I t h i n k i t ' s a r e a s o n a b l e 

c h a r a c t e r i z a t i o n . I don't agree t h a t i t ' s the 

l e g a l i s s u e t h a t ' s before the Commission. But I 
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agree i t ' s a f a i r c h a r a c t e r i z a t i o n . 

MR. CARROLL: Mr. S t o v a l l , I t h i n k 

you've p r e t t y f a i r l y c h a r a c t e r i z e d about four or 

f i v e hours of l e g a l argument. And the r e may be 

some -- everybody has t h e i r own d i f f e r i n g 

i n t e r p r e t a t i o n s of those t h i n g s , but I th i n k i t ' s 

f a i r . 

CHAIRMAN LeMAY: Can I say t h i s ? 

Because we're t r y i n g to f i n d out what we're going 

to decide today, I want to even condense t h a t 

even f u r t h e r i n the statement: Does the 

Commission have the a u t h o r i t y to grant an 

e x c e p t i o n to the b u f f e r zone? I assume t h a t ' s 

kind of at the crux of the f i r s t order. 

As a s i d e l i g h t to that one, because I 

would c e r t a i n l y i n t e r j e c t my opinion, I'm not 

sure how my f e l l o w commissioners would, but we 

would not i n any way, form, or we would not -- or 

I would not -- want to e n t e r t a i n any kind of an 

a t t a c k on R - l l l - P . 

I n the pr o c e s s of looking at these 

a p p l i c a t i o n s , I do not t h i n k the R - l l l - P order 

should be under a t t a c k , and I would continue to 

r u l e t h a t way i n any kind of d i s c u s s i o n . I f th a t 

p a r t i c u l a r r u l e i s something th a t should be 
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addressed, i t w i l l be addressed at a f u t u r e date, 

but not at these four h e a r i n g s or these four 

c a s e s . 

The other, whether the LMR -- I assume 

t h a t you want us to judge today on whether -- and 

I'm not sure we can do t h i s — whether an 

o f f i c i a l or an e f f e c t i v e , whatever you want to 

c a l l i t , an LMR was i n p l a c e at a c r i t i c a l p e r i o d 

of time when a p p l i c a t i o n s were f i l e d . 

I s t h at a l e g a l argument, or i s t h a t 

something t h a t would take -- t h a t ' s more 

e v i d e n t i a r y , i s n ' t i t , c o u n s e l ? 

MR. STOVALL: Well, I t h i n k i t ' s kind 

of d i f f i c u l t to c h a r a c t e r i z e i t . I t h i n k , and 

perhaps one of the p a r t i e s might make a motion to 

i n c o r p o r a t e the r e c o r d from the Examiner Hearing, 

because I t h i n k a l o t of those arguments have 

been made t h e r e . I t h i n k t h e r e i s a fundamental 

u n d e r l y i n g l e g a l i s s u e i n t h a t . 

I'm concerned about the 

c o n s t i t u t i o n a l i t y of R - l l l - P . 

MR. CARROLL: Mr. LeMay, l e t me — I 

w i l l make the motion t h a t Mr. S t o v a l l j u s t 

suggested. I w i l l move f o r m a l l y f or the 

Commission to c o n s i d e r i n t h i s h e a r i n g the 
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testimony t h a t was r e c e i v e d during the D i v i s i o n 

h e a r i n g on a l l four of these c a s e s , and 

p a r t i c u l a r l y the testimony t h a t was taken from — 

and i t was i n camera testimony — I'm not sure 

how we're going to do t h i s -- and i n c o r p o r a t e the 

f i n d i n g s t h a t were made by the D i v i s i o n o f f i c e r 

on the b a s i s of t h a t testimony with r e s p e c t to 

t h i s h e a r i n g . 

Mr. LeMay, I would a l s o l i k e to make a 

comment. I don't mean to t r y to -- I understand 

t h a t you are the chairman and you w i l l decide 

what i s s u e s w i l l be heard, and I r e s p e c t t h a t i n 

a l l manner. I do want to r a i s e a dilemma t h a t I 

see, and i t ' s kind of based on some of the way 

Mr. S t o v a l l phrased the l e g a l i s s u e s j u s t a 

moment ago of what o c c u r r e d back at the 

hear i n g s . 

I , p r i o r to t h i s h e a r i n g at the behest 

of the p r o c e d u r a l order, wherein we were 

requested to r a i s e any other a d d i t i o n a l l e g a l 

i s s u e s , I d i d r a i s e before the 18th the g u e s t i o n 

of c o n s i d e r i n g the i s s u e of amendment and the 

a t t a c k on R - l l l - P . 

The reason i t ' s important, Mr. 

Commissioner, i s , one, i n the a r e a of the 
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subpoenas. Mr. S t o v a l l very adequately phrased, 

l f we r u l e t h i s way, we have no i s s u e w i t h 

r e s p e c t to the subpoenas. We don't even get i n t o 

i t . But i f we r u l e the other, then t h e r e are 

i s s u e s . 

And Mr. High, based on h i s response to 

our subpoena, h i s major argument a g a i n s t the 

i s s u a n c e i s the f a c t t h a t t h e r e i s t h i s 

c o n f i d e n t i a l i t y c r e a t e d i n R - l l l - P . That i s one 

of the named a t t a c k s i n our a p p l i c a t i o n . I t 

becomes an i s s u e . That's why I t h i n k we have a 

problem here by t o t a l l y d i v o r c i n g . 

There i s a l s o another problem I would 

l i k e the Commissioner to at l e a s t a d d r e s s . And I 

would a l s o , and s u b j e c t to Mr. High's chance to 

respond, but we both s a t -- we were both on th a t 

h e a r i n g or committee meeting t h a t o c c u r r e d i n 

Roswell y e s t e r d a y with the BLM. And f r a n k l y 

t h e r e were f l a c k j a c k e t s p r e s e n t ; they were not 

put on. F i s t i c u f f s were not -- we a l l went to 

lunch together and s a t at the same t a b l e . I 

t h i n k t h a t ' s probably a st e p t h a t at l e a s t has to 

be c o n s i d e r e d i n the r i g h t d i r e c t i o n . 

But we d i d d e l i n e a t e i s s u e s , and we 

t a l k e d about what needs to be c o n s i d e r e d as f a r 
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as evidence or t h i n g s to be thought about i n 

d e c i d i n g these i s s u e s . The f a c t t h a t we're 

having these h e a r i n g s were brought up. And Miss 

Cone agreed w i t h us. And i n f a c t our next 

meeting w i l l not occur u n t i l a f t e r we have had 

our e v i d e n t i a r y h e a r i n g s i n these four de novo 

c a s e s because we have at l e a s t decided i t i s 

important to have before t h i s committee some 

expert testimony. 

And i t was a l s o decided t h a t i n the 

i n t e r e s t of economy t h a t maybe w e ' l l have the 

r e c o r d t r a n s c r i b e d . Of course, Mr. Stogner was 

p r e s e n t , and he agreed to make those t r a n s c r i p t s 

a v a i l a b l e . And everyone was i n v i t e d to a c t u a l l y 

a t t e n d these h e a r i n g s i n person to hear the 

e x p e r t s t e s t i f y . 

That a l l i s a long s t o r y to get down to 

i s t h a t a l o t of the evidence t h a t I a n t i c i p a t e 

i s going to be heard i n these four de novo c a s e s 

w i l l be heard i n the same forum i n the R - l l l 

a t t a c k , and i t j u s t seems redundant and a waste 

of time. I t ' s not j u d i c i a l economy, even though 

t h i s i s not a t r u e c o u r t . But i t i s a 

q u a s i - j u d i c i a l body, and i t has other f u n c t i o n s 

to perform. 
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We at l e a s t ought to r e c o g n i z e what's 

going on. And t h e r e i s going to be a l o t of 

testimony, and at l e a s t we ought to give some 

thought to that f a c t i n whatever p r o c e d u r a l 

r u l i n g s we need to r u l e on, we need to r e a l i z e 

t h a t we're going to get the same evidence, same 

arguments, and why do we need to do i t over and 

over a g a i n . 

MR. STOVALL: Mr. C a r r o l l , l e t me 

address -- I don't t h i n k we need to go any 

f u r t h e r . I don't care whether t h e r e ' s a case 

pending before the Commission on an amendment to 

Order R - l l l - P or not. Any amendment th a t would 

come out would not a f f e c t the d e c i s i o n i n these 

c a s e s . 

Should an amendment come before the 

Commission, the r e c o r d i n t h i s case can be 

i n c o r p o r a t e d and we can avoid the concerns t h a t 

you're w o r r i e d about. 

MR. CARROLL: Mr. S t o v a l l , l e g a l l y I 

cannot d i s a g r e e w i t h your statement t h a t t h i s 

h e a r i n g -- these h e a r i n g s were s t a r t e d based on 

law t h a t was i n e f f e c t , and I t h i n k t h a t ' s what 

you're b a s i c a l l y s a y i n g . I agree with t h a t . 

But t h e r e are some c o n s i d e r a t i o n s of 
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our time and the amount of evidence t h a t I at 

l e a s t would l i k e to be thought about by the 

Commission. And t h e r e may be more than one way 

to handle t h a t i s s u e . But they are i n e x t r i c a b l y 

t i e d because a number of these i s s u e s and the 

c o n f i d e n t i a l i t y requirements and subpoenas i s 

j u s t one of s e v e r a l . And I j u s t wanted to point 

t h a t out to the Chairman. 

CHAIRMAN LeMAY: Mr. C a r r o l l , l e t me 

address at t h i s p o i n t , I know you've been an 

advocate f o r us looking at R - l l l - P . What you're 

s a y i n g here i s th a t a l o t of the arguments t h a t 

you want to use, whatever you want to get i n t o , 

has a l o t to do with R - l l l - P . 

MR. CARROLL: Yes, s i r . 

CHAIRMAN LeMAY: Where have you been 

the l a s t s i x y e a r s ? I mean, the 111-P has been 

i n p l a c e . I f t h e r e ' s problems w i t h the 

c o n f i d e n t i a l i t y , i f t h e r e ' s problems when R - l l l - P 

was i n i t i a t e d , we had two y e a r s , I t h i n k , at 

l e a s t of co n f e r e n c e s i n v o l v i n g p u t t i n g t h a t t h i n g 

t o g e t h e r . S i x , seven y e a r s l a t e r you're before 

us here s a y i n g we've got some major problems with 

R - l l l - P . 

MR. CARROLL: Mr. Chairman, f i r s t of 
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a l l , i t ' s a fundamental r u l e t h a t without a case 

i n c o n t r o v e r s y , you can't c o n t e s t a r u l e . I have 

never had a case i n c o n t r o v e r s y to c o n t e s t t h i s 

u n t i l now. 

Furthermore, with r e s p e c t to the i s s u e 

of the Commission making a r u l e , I am not aware 

of anywhere where i t ' s w r i t t e n t h a t r u l e s cannot 

be changed. I n f a c t , I t h i n k t h a t ' s t o t a l l y 

opposite of what the law i s . 

And what was thought r e l e v a n t i n 1986 

and 87 and e a r l y 88, t h i n g s have changed, Mr. 

LeMay. And I think t h a t ' s the reason t h a t we now 

have a new c o n t r o v e r s y and we now need to 

r e t h i n k . 

I'm not t r y i n g to i n d i c t and say what 

was done by these people was wrong on the b a s i s 

of the f a c t s they knew at the time. I t h i n k that 

q u i t e p o s s i b l y maybe they didn't look at a l l the 

evidence, and t h a t ' s what we're a s k i n g for i n 

looking at the new r u l e s i s a chance to p r e s e n t 

new and a d d i t i o n a l evidence based on changed 

c i r c u m s t a n c e s . 

MR. STOVALL: Mr. Chairman, i f I might 

i n t e r r u p t . T h i s i s e x a c t l y what I'm going 

through t h i s l i t t l e e x e r c i s e with t h i s morning i s 
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t h a t we're a l r e a d y g e t t i n g o f f t r a c k . 

Mr. Bruce, d i d you have a comment 

before I say anything? 

MR. BRUCE: One t h i n g . G e t t i n g back to 

the o r i g i n a l g u e s t i o n , Mr. Chairman, i s do we 

have to take evidence today? And I t h i n k 

r e g a r d i n g the e x i s t e n c e of an LMR upon the date 

t h a t Y a t e s f i l e d i t s a p p l i c a t i o n s , you s a i d you 

wondered i f i t was a f a c t u a l d e t e r m i n a t i o n or 

l e g a l d e t e r m i n a t i o n as to the e f f e c t i v e date of 

the LMR. And t h a t was c o n s i d e r e d by the Hearing 

Examiner. I don't t h i n k i t was brought out. 

And even though Mr. C a r r o l l made a 

motion to i n c o r p o r a t e the testimony from the 

p r i o r h e a r i n g , whether i t ' s t h a t h e a r i n g or even 

today, I don't t h i n k t h a t h e a r i n g would be on the 

r e c o r d because what we d i d i s we went i n t o a 

h e a r i n g o f f the r e c o r d with the Hearing Examiner, 

Mr. S t o v a l l , and a l l of the a t t o r n e y s i n the room 

and questioned E r n i e Zaebo of the S t a t e Land 

O f f i c e r e g a r d i n g the data on the LMR, the 

a p p l i c a t i o n l e t t e r s , et c e t e r a , because under the 

c u r r e n t r u l e , of course, the o i l and gas 

o p e r a t o r s weren't e n t i t l e d to look at t h a t 

i n f o r m a t i o n . 
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So although I t h i n k the Hearing 

Examiner made a r u l i n g on the r e c o r d or at l e a s t 

a v e r b a l r u l i n g , t h e r e was no evidence i n the 

r e c o r d . I t h i n k Mr. S t o v a l l would agree w i t h 

t h a t . 

MR. STOVALL: I would concur. What I 

would suggest we do, Mr. Chairman, to move t h i s 

t h i n g forward i s i f you address the i s s u e r i g h t 

now of whether an e x c e p t i o n to R - l l l - P can be 

granted under the e x i s t i n g R - l l l - P , t h a t w i l l 

determine whether or not th e r e w i l l be an 

e v i d e n t i a r y h e a r i n g i n 10448 and 10449. 

CHAIRMAN LeMAY: Were those the ones 

th a t deal with the b u f f e r zone then? 

MR. STOVALL: Those are ones i n the 

b u f f e r zone. 

MR. CARROLL 

MR. STOVALL 

backwards? 

MR. CARROLL 

MR. STOVALL 

No . 

Do I have those 

You do, Mr. S t o v a l l . 

Okay. I'm s o r r y . 10446 

and 10447 are the ones I mean. Those are the 

ones i n the b u f f e r zone which were denied. I f 

you determine t h a t the Commission does not have 

the a u t h o r i t y to grant an e x c e p t i o n to the 
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p r o v i s i o n s w i t h r e s p e c t to the d r i l l i n g i n an LMR 

and a b u f f e r zone, then those c a s e s are dispensed 

w i t h . And the only q u e s t i o n that i s before the 

Commission i s whether or not the a p p l i c a t i o n s i n 

10448 or 10449 are for w e l l s w i t h i n or o u t s i d e a 

b u f f e r zone. 

And I agree t h a t -- t h e r e a c t u a l l y was 

no testimony at the Examiner Hearing, and t h e r e 

was an o f f - t h e - r e c o r d d i s c u s s i o n with Mr. Zaebo 

and t h a t becomes your only i s s u e i n those c a s e s 

i s are they i n , on or out of an LMR as of an 

e f f e c t i v e time which you have to determine. 
* 

That narrows the e v i d e n t i a r y i s s u e s 

s i g n i f i c a n t l y . I f you determine t h a t the 

Commission has the a u t h o r i t y to grant an 

e x c e p t i o n to R - l l l - P to a l l o w the d r i l l i n g of a 

w e l l w i t h i n an LMR, then t h a t r u l i n g i s 

unnecessary or t h a t r u l i n g i f you determine t h a t 

those w e l l s , 10448 and 10449, are i n a b u f f e r 

zone or i n an LMR, then you look at i t as an 

e x c e p t i o n to R - l l l - P and you've a l s o got 10446 

and 10447 open as an e x c e p t i o n . 

So I t h i n k the p r e l i m i n a r y 

d e t e r m i n a t i o n t h a t the Commission needs to make 

to focus t h i s argument on i s does i t have the 
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a u t h o r i t y to grant an e x c e p t i o n to the 

n o - d r i l l i n g p r o v i s i o n s i n an LMR under Order 

R - l l l - P . And I t h i n k i t can be focused d i r e c t l y 

on t h a t i s s u e r i g h t now. 

Then y o u ' l l know where you're going to 

go f o r the r e s t of t h i s day and f o r the next 

h e a r i n g . And a l l the other t h i n g s about b r i n g i n g 

t h i n g s i n about what's wrong with R - l l l - P under 

today's world don't matter. That's my 

recommendation to the Commission. 

CHAIRMAN LeMAY: Now, t h a t a d d r e s s e s 

the 10446, 10447. What about the other two where 

we're c o n s i d e r i n g the v a l i d i t y of an LMR? That's 

s e p a r a t e , i s n ' t i t ? 

MR. STOVALL: L e t ' s deal w i t h t h a t 

next. That's my recommendation. 

CHAIRMAN LeMAY: We're j u s t 

c o n c e n t r a t i n g now on 10446 --

MR. STOVALL: We're c o n c e n t r a t i n g on 

the e x c e p t i o n because those could be e x c e p t i o n 

c a s e s as w e l l . Commissioner C a r l s o n has a 

q u e s t i o n . 

COMMISSIONER CARLSON: Mr. High a few 

minutes ago s a i d t h a t he didn ' t agree with your 

summation of the l e g a l arguments before t h i s 
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Commission. Before we decide what we're going to 

get i n t o , maybe we ought to hear what Mr. High --

MR. STOVALL: Mr. C a r l s o n , t h a t ' s what 

I'm s u g g e s t i n g i s t h a t , Commission C a r l s o n , i s 

t h a t we do t h a t . What I was t r y i n g to do was 

summarize where we ended up, not how we got 

t h e r e . I would agree w i t h Mr. High th a t I didn't 

s t a t e h i s p o s i t i o n . I ' d l i k e him to do t h a t . 

COMMISSIONER CARLSON: I understand 

p o s i t i o n s . I f t h e r e ' s a l e g a l case before t h i s 

Commission t h a t maybe Mr. High see s t h a t you 

don't, maybe we ought to hear t h a t now, a t l e a s t 

the i s s u e , a statement of the i s s u e s , not 

n e c e s s a r i l y your p o s i t i o n . 

MR. HIGH: I would be more than glad to 

because I do t h i n k Mr. S t o v a l l has s e r i o u s l y 

m i s s t a t e d the i s s u e before t h i s Commission. The 

i s s u e i s not whether something oc c u r r e d f i r s t or 

second. The i s s u e i s : W i l l the approval of 

these APDs r e s u l t i n the undue waste of 

commercial potash? That's the i s s u e . 

I t doesn't make any d i f f e r e n c e who got 

th e r e f i r s t . I f t h i s Commission approves the 

d r i l l i n g of these w e l l s , w i l l i t or w i l l i t not 

r e s u l t i n the waste of potash? 
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MR. STOVALL: Mr. High, could I ask you 

a q u e s t i o n to c l a r i f y again based upon my 

recommendation to the Commission p r o c e d u r a l l y ? 

Would you agree t h a t the t h r e s h o l d i s s u e i s the 

e x c e p t i o n i s s u e , whether the Commission can even 

i s s u e an e x c e p t i o n ? And t h a t t a k e s c a r e s of two 

a p p l i c a t i o n s p o t e n t i a l l y ? 

MR. HIGH: I do agree that i s an i s s u e , 

I do . 

MR. STOVALL: And my recommendation to 

the Commission i s t h a t be the f i r s t i s s u e t h a t ' s 

d i s c u s s e d . I agree t h a t yours are -- i f an 

e x c e p t i o n i s allowed, t h a t c e r t a i n l y i s a f a c t o r , 

and then i f i t ' s not allowed, i t i s a l s o a f a c t o r 

i n the g r a n t i n g of the a p p l i c a t i o n s i n the other 

two c a s e s . 

MR. HIGH: Okay. I wouldn't d i s p u t e 

those being i s s u e s . I j u s t don't t h i n k i t ' s 

a c c u r a t e to t r y to s t a t e the i s s u e s i n terms of 

time because i f the only i s s u e i s who got t h e r e 

f i r s t , then we don't need t h i s Commission. We 

can j u s t have someone measure who got t h e r e 

f i r s t . 

I j u s t t h i n k the timing aspect i s being 

o v e r s t a t e d from a l e g a l s t a n d p o i n t . Does that 

RODRIGUEZ-VESTAL REPORTING 
(505) 988-1772 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

1 1 

1 2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

38 

respond to your q u e s t i o n , Mr. C a r l s o n ? 

COMMISSIONER CARLSON: Yes. Thank you. 

MR. STOVALL: Again, I renew my 

recommendation to c o n s i d e r whether you have the 

a u t h o r i t y to grant an e x c e p t i o n as the 

p r e l i m i n a r y i s s u e and then move forward. 

CHAIRMAN LeMAY: I s t h e r e anything e l s e 

t h a t counsel would l i k e to say i n regard to th a t 

i s s u e before we make a d e c i s i o n on i t ? 

MR. CARROLL: I would agree w i t h Mr. 

S t o v a l l . I t h i n k t h i s i s an a p p r o p r i a t e p l a c e to 

get s t a r t e d . 

CHAIRMAN LeMAY: Mr. K e l l a h i n ? 

MR. KELLAHIN: Mr. Chairman, I concur 

t h a t Mr. S t o v a l l has c o r r e c t l y phrased the 

t h r e s h o l d i s s u e . I t i s whether or not you have 

a u t h o r i t y to grant e x c e p t i o n s i n the b u f f e r 

a r e a . And once you decide, t h a t i s s u e , we can go 

on to the next s e r i e s of i s s u e s . 

CHAIRMAN LeMAY: Well, I would suggest 

at t h i s point we. hear some testimony or l e g a l 

o p i n i o n s on th a t p a r t i c u l a r i s s u e . 

MR. STOVALL: I t ' s a l e g a l i s s u e . I t ' s 

a l e g a l argument as to what R - l l l - P p r o v i d e s . 

Mr. C a r r o l l i s the proponent of g r a n t i n g an 
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e x c e p t i o n , so I t h i n k he has the burden of going 

forward. 

MR. CARROLL: I'm prepared to l e a d 

o f f . 

Mr. Chairman and Commissioners, i t i s 

Ya t e s Petroleum's p o s i t i o n t h a t the simple, 

p l a i n , and unavoidable answer to t h a t q u e s t i o n i s 

yes, t h i s Commission has the a u t h o r i t y to grant 

e x c e p t i o n s to R - l l l - P . That answer i s d e r i v e d 

from looking at the s t a t u t e s , the r u l e s of t h i s 

Commission t h a t are i n e f f e c t , and Order R - l l l - P 

i t s e l f , and even case law of the S t a t e of New 

Mexico. 

Let me go through those items and 

e x p l a i n to you why I say they support the answer 

of y e s . You have not only the r i g h t but the duty 

and the o b l i g a t i o n where n e c e s s a r y and 

a p p r o p r i a t e to make e x c e p t i o n s . 

Turning f i r s t to the s t a t u t o r y law, New 

Mexico s t a t u t e s , I would d i r e c t your a t t e n t i o n to 

S e c t i o n 70-2-6(A), New Mexico S t a t u t e s 

Annotated: "The D i v i s i o n and c o n c u r r e n t l y the 

Commission," as you are w e l l aware, " s h a l l have 

and i s hereby given j u r i s d i c t i o n and a u t h o r i t y 

over a l l matters r e l a t i n g to the c o n s e r v a t i o n of 
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o i l and gas and the p r e v e n t i o n of waste of potash 

as a r e s u l t of o i l and gas o p e r a t i o n s i n t h i s 

s t a t e . I t s h a l l have j u r i s d i c t i o n , a u t h o r i t y , 

and c o n t r o l of a l l persons, matters, or t h i n g s 

n e c e s s a r y or proper to enforce e f f e c t i v e l y the 

p r o v i s i o n s of t h i s a c t or any other law of the 

s t a t e . " 

I would suggest i n order to c a r r y out 

t h a t mandate you have to be a b l e to grant 

e x c e p t i o n s to any r u l e s which you pass or o r d e r s 

t h a t you make. 

Turning to S e c t i o n 7 0 - 2 - 3 ( F ) , New 

Mexico S t a t u t e s Annotated, 1978, " D r i l l i n g or 

producing o p e r a t i o n s for o i l or gas w i t h i n any 

a r e a c o n t a i n i n g commercial d e p o s i t s of potash 

where such o p e r a t i o n s would have the e f f e c t 

unduly to reduce the t o t a l g u a n t i t y of such 

commercial d e p o s i t s of potash which may 

r e a s o n a b l y be recovered i n commercial q u a n t i t i e s 

or where such o p e r a t i o n s would i n t e r f e r e unduly 

w i t h the o r d e r l y commercial development of such 

potash d e p o s i t s . " 

That i s the d e f i n i t i o n of waste. And I 

a p o l o g i z e for not reading the f i r s t p a r t . That's 

what S e c t i o n 70-2-3(F) i s , i s a d e f i n i t i o n of 
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waste. And t h a t waste i s d r i l l i n g or producing 

o p e r a t i o n s which w i l l unduly reduce these 

commercial d e p o s i t s which may r e a s o n a b l y be 

obtained or mined through commercial o p e r a t i o n s . 

Now, when you t u r n to S e c t i o n 70-2-3(B) 

16 and 17, t h i s i s the s t a t u t e t h a t g i v e s 

s p e c i a l , d i r e c t , and uneguivocal d i r e c t i o n to the 

Commission. 16 s a y s t h a t the Commission s h a l l 

determine the l i m i t s of any are a c o n t a i n i n g 

commercial potash d e p o s i t s and from time to time 

redetermine the l i m i t s . T h i s Commission cannot 

f o l l o w t h a t mandate u n l e s s i t does i n f a c t have 

the a u t h o r i t y to grant e x c e p t i o n s to R - l l l - P . 

S e c t i o n 17 under the same s t a t u t e s a y s , 

"The Commission i s to r e g u l a t e and where 

n e c e s s a r y p r o h i b i t d r i l l i n g or producing 

o p e r a t i o n s f o r o i l or gas w i t h i n any a r e a 

c o n t a i n i n g commercial d e p o s i t s of potash where 

the o p e r a t i o n would have the e f f e c t unduly to 

reduce the t o t a l q u a n t i t y of commercial d e p o s i t s 

of potash which may r e a s o n a b l y be recovered i n 

commercial q u a n t i t i e s or where the o p e r a t i o n s 

would i n t e r f e r e unduly w i t h the o r d e r l y 

commercial development of potash d e p o s i t s . " 

And l a s t l y , S e c t i o n 7 0 - 2 - l l ( A ) i n more 
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g e n e r a l terms s t a t e s t h a t t h i s Commission, "The 

D i v i s i o n , " and of course the Commission, " i s 

hereby empowered and i t i s i t s duty to prevent 

waste p r o h i b i t e d by t h i s a c t and to p r o t e c t 

c o r r e l a t i v e r i g h t s as i n t h i s a c t provided. To 

tha t end the D i v i s i o n i s empowered to make and 

en f o r c e r u l e s , r e g u l a t i o n s , and o r d e r s and to do 

whatever may be reas o n a b l y n e c e s s a r y to c a r r y out 

the purpose of t h i s a c t whether or not i n d i c a t e d 

or s p e c i f i e d i n any s e c t i o n hereof." 

There i s no way you can get around the 

d i r e c t , l i t e r a l meaning of th a t p r o v i s i o n t h a t 

t h i s Commission must have not only the r i g h t , but 

the duty and the o b l i g a t i o n , where the evidence 

d i c t a t e s or demands th a t you grant e x c e p t i o n s to 

any order or r u l e t h a t you have c r e a t e d . 

Now, l e t ' s t u r n to Order R - l l l - P --

no. Before we go to t h a t , l e t ' s j u s t look 

g e n e r a l l y at the r u l e s and r e g u l a t i o n s of the 

Commission i t s e l f . I d i r e c t your a t t e n t i o n to 

Rule 1 of the Commission r u l e s . "The f o l l o w i n g 

g e n e r a l r u l e s of s t a t e w i d e a p p l i c a t i o n have been 

adopted by the O i l C o n s e r v a t i o n D i v i s i o n of the 

New Mexico Energy, M i n e r a l s & Na t u r a l Resources 

Department to conserve the n a t u r a l r e s o u r c e s of 

RODRIGUEZ-VESTAL REPORTING 
(505) 988-1772 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1 2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

43 

the S t a t e of New Mexico, to prevent waste, to 

p r o t e c t c o r r e l a t i v e r i g h t s of a l l owners of crude 

o i l and n a t u r a l gas and to p r o t e c t f r e s h w a t e r s . 

S p e c i a l r u l e s , r e g u l a t i o n s , and o r d e r s have been 

and w i l l be i s s u e d when r e q u i r e d and s h a l l 

p r e v a i l a g a i n s t g e n e r a l r u l e s , r e g u l a t i o n s , and 

o r d e r s i f i n c o n f l i c t t h e r e w i t h . However, 

whenever these g e n e r a l r u l e s do not c o n f l i c t with 

s p e c i a l r u l e s h e r e t o f o r e or h e r e a f t e r adopted, 

these g e n e r a l r u l e s s h a l l apply. 

"(B) The D i v i s i o n may grant e x c e p t i o n s 

to these r u l e s a f t e r n o t i c e and h e a r i n g when the 

g r a n t i n g of such e x c e p t i o n s w i l l not r e s u l t i n 

waste but w i l l p r o t e c t c o r r e l a t i v e r i g h t s or 

prevent undue h a r d s h i p . " 

Rule 2. "The D i v i s i o n , i t s agents, and 

employees are charged with the duty and 

o b l i g a t i o n of e n f o r c i n g a l l r u l e s and s t a t u t e s , " 

s t a t u t e s , mind you, "of the S t a t e of New Mexico 

r e l a t i n g to the c o n s e r v a t i o n of o i l and gas 

i n c l u d i n g the r e l a t e d p r o t e c t i o n of f r e s h w a t e r s . " 

Commission, t h i s Commission has always, 

and the D i v i s i o n , r e c o g n i z e d no matter what order 

i t i s s u e s , no matter what r u l e s i t I s s u e s , i t has 

not only the r i g h t , but the o b l i g a t i o n where the 
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evidence d i c t a t e s to grant e x c e p t i o n s . 

Now, l e t ' s t urn to r u l e order, 

excuse me, R - l l l - P . L e t ' s look at the language. 

F i n d i n g s . T h i s Commission made a number of 

f i n d i n g s . F i r s t of a l l , i n F i n d i n g No. 10, the 

Commission s p e c i f i c a l l y reminded the p a r t i c i p a n t s 

and whoever reads t h i s order that i t was 

cognizant of the s t a t u t e s I read you a moment 

ago . 

I t s a y s , "The O i l and Gas Act, 

7 0 - 2 - 3 { F ) , " and t h a t ' s the d e f i n i t i o n of waste 

t h a t I j u s t read to you, " d e c l a r e s as waste," and 

i t r e c i t e s the very same d e f i n i t i o n t h a t I j u s t 

read to you and s a i d t h a t t h i s Commission must i n 

order to enforce t h a t , must have the power to 

amend i t s r u l e s . 

F i n d i n g No. 11, the Commission s a y s , 

"The O i l and Gas Act i n 70-2-12(B)17," again, 

t h a t ' s the same a c t and the o b l i g a t i o n I j u s t 

read to you, i n Order R - l l l the Commission made 

i t c l e a r t h a t we're f o l l o w i n g the s t a t u t e s . 

F i n d i n g No. 12, a very key f i n d i n g , 

"The r e p o r t of the work committee p r e s e n t s a 

reas o n a b l e p r o c e s s f or determining where w e l l s 

f o r o i l and gas would cause waste of potash. And 
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t h e p e r t i n e n t p o r t i o n s o f s a i d r e p o r t s h o u l d be 

c o n t a i n e d i n t h e o r d e r as a r e a s o n a b l e p r o c e s s 

f o r p r o h i b i t i n g o i l and gas d r i l l i n g i n such 

a r e a s , " and here i s t h e key language, " i n t h e 

absence," t h i s i s a r e a s o n a b l e p r o c e s s , l a d i e s 

and g e n t l e m e n , " i n t h e absence o f s u b s t a n t i a l 

e v i d e n c e t h a t waste o f p o t a s h as d e s c r i b e d by t h e 

s t a t u t e w ould n o t r e s u l t . " 

That f i n d i n g can have no meaning 

w h a t s o e v e r u n l e s s t h i s Commission has g o t t h e 

r i g h t t o hear e v i d e n c e and c o n s i d e r e x c e p t i o n s . 

T h i s Commission has a l r e a d y answered t h e q u e s t i o n 

t h a t you've asked us. I t ' s i n R - l l l - P . 

But t h a t ' s n o t t h e o n l y p l a c e t h a t t h e 

Commission spoke t o t h i s g u e s t i o n . F i n d i n g 20. 

"The Commission cannot a b d i c a t e i t s d i s c r e t i o n 

t o c o n s i d e r a p p l i c a t i o n s t o d r i l l as 

e x c e p t i o n s . " T h i s Commission, when i t c r e a t e d 

R - l l l - P , n o t o n l y d i d i t a d d r e s s t h e i s s u e , b u t 

i t used t h e same t e r m i n o l o g y , " e x c e p t i o n s . " And 

i t s a i d , "We cannot a b d i c a t e our d i s c r e t i o n t o 

g r a n t e x c e p t i o n s t o i t s r u l e s and o r d e r s , b u t i n 

t h e i n t e r e s t o f p r e v e n t i n g waste o f p o t a s h s h o u l d 

deny any a p p l i c a t i o n t o d r i l l i n co m m e r c i a l 

p o t a s h a reas as recommended i n t h e work committee 

RODRIGUEZ-VESTAL REPORTING 
(505) 988-1772 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

46 

r e p o r t u n l e s s , " key word, " u n l e s s a c l e a r 

demonstration i s made t h a t the commercial potash 

w i l l not be wasted unduly as a r e s u l t of the 

d r i l l i n g of the w e l l . " 

There i s no way t h a t an a p p l i c a n t can 

put on evidence to make a c l e a r demonstration 

u n l e s s you c o n s i d e r e x c e p t i o n s to the r u l e . The 

only way t h i s Commission can say we can't grant 

e x c e p t i o n s to Rule R - l l l - P i s to ignore a l l of 

these f i n d i n g s that I've j u s t r e c i t e d to you. 

But t h a t ' s not a l l . L e t ' s go f u r t h e r 

i n t o t h i s order. L e t ' s look at p a r t C of the 

order, C(2) i n p a r t i c u l a r . And t h i s i s e n t i t l e d , 

C i s e n t i t l e d , " D r i l l i n g i n the Potash Area." 

Subparagraph 2: "No w e l l s s h a l l be d r i l l e d f o r 

o i l or gas at a l o c a t i o n which, i n the opinion of 

the D i v i s i o n or i t s duly a u t h o r i z e d 

r e p r e s e n t a t i v e , would r e s u l t i n undue waste of 

potash d e p o s i t s or c o n s t i t u t e a hazard to or 

i n t e r f e r e unduly with the mining of potash 

d e p o s i t s . 11 

And then i t s a y s , "No mining o p e r a t i o n s 

s h a l l be conducted i n the potash a r e a t h a t would 

i n the opinion of the D i v i s i o n or i t s duly 

a u t h o r i z e d r e p r e s e n t a t i v e c o n s t i t u t e a hazard to 
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o i l or gas production or t h a t would unreasonably 

i n t e r f e r e w ith the o r d e r l y development and 

pro d u c t i o n of any o i l or gas pool." 

The only way that you can say t h a t t h i s 

Commission cannot grant e x c e p t i o n s i s to ignore 

t h a t l a s t language. A mining o p e r a t i o n , the 

d e s i g n a t i o n of an LMR i n t h i s p a r t i c u l a r case i s 

unreasonably i n t e r f e r i n g with the development of 

an o i l and gas pool. Not something t h a t i s 

hypo t h e s i z e d , but s e v e r a l a c t u a l o i l and gas 

poo l s , Delaware o i l , out t h e r e i n t h i s potash 

a r e a . 

We have made a p p l i c a t i o n s to d r i l l 

w e l l s t h a t are e x t e n s i o n s of a known pool. The 

potash i n d u s t r y i s s a y i n g no e x c e p t i o n s should be 

granted; t h e r e f o r e , Y a t e s Petroleum does not get 

to d r i l l ; t h e y ' r e i n t e r f e r e d w ith. Again, 

Commissioners, the r u l e i t s e l f s ays you've got an 

o b l i g a t i o n and a r i g h t to c o n s i d e r e x c e p t i o n s or 

you can't c a r r y out the language of the r u l e . 

(C) subparagraph 3. "Upon d i s c o v e r y of 

o i l or gas i n the potash a r e a , the O i l 

Co n s e r v a t i o n D i v i s i o n may promulgate pool r u l e s 

f o r the a f f e c t e d a r e a a f t e r due n o t i c e and 

h e a r i n g i n order to address c o n d i t i o n s not f u l l y 
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covered by these r u l e s i n the g e n e r a l r u l e s . " 

Again the Commission, when i t was 

w r i t i n g t h i s r u l e , r e a l i z e d t h a t t h e r e may be 

s i t u a t i o n s that could not be covered by R - l l l - P , 

and the Commission r e s e r v e d the power, i f t h e r e 

was any doubt before t h a t i t had i t , to make new 

r u l e s or amend i t s r u l e s . 

And I must say, i t ' s a given, i t ' s 

common sense t h a t t e l l s us i f the Commission has 

a r i g h t to make r u l e s , i t ' s got the c o r o l l a r y 

r i g h t to change the r u l e s i t ' s a l r e a d y made. 

The l a s t point t h a t I would l i k e to 

point out, and t h i s i s an argument with r e s p e c t 

to -- t h a t we w i l l a l s o be making i n our 

c h a l l e n g e a g a i n s t R - l l l - P . I t i s t h a t i f the 

Commission takes the p o s i t i o n t h a t i t cannot 

amend or grant e x c e p t i o n s to Order R - l l l - P , then 

i t i s s a y i n g i t cannot determine when and where 

waste w i l l occur. 

I t i s s a y i n g t h a t , as p a r t 16 of the 

s t a t u t e s a i d , t h a t you w i l l determine where the 

commercial a r e a s or redetermine when n e c e s s a r y , 

i f you can't grant e x c e p t i o n , i t ' s s a y i n g t h a t 

you've delegated or given up the r i g h t to 

redetermine where commercial potash i s . 
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And what t h a t i n e f f e c t does i s t h a t 

you have u n l a w f u l l y delegated the power to 

determine what waste i s to someone e l s e , whether 

you c a l l i t the i n d u s t r y i n our agreement or the 

potash i n d u s t r y or what. 

And, Commissioners, the c o u r t s of the 

s t a t e of New Mexico have been addressed w i t h a 

very s i m i l a r s i t u a t i o n , and they have he l d t h a t 

t h i s i s an u n l a w f u l d e l e g a t i o n when you do t h i s 

and a b d i c a t e these powers. 

In the case of Kerr-McGee Corp v. New 

Mexico Equipment — excuse me, New Mexico 

Environment Improvement Board, Court of Appeals 

cas e , found at 97 New Mexico 88, 637 P a c i f i c 

Reporter 38, the f a c t s here, b r i e f l y , was t h a t by 

s t a t u t e the Environmental Improvement Board was 

given the mandate, l i k e you a r e , to go out and 

r e g u l a t e the h a n d l i n g of waste products from 

mining of uranium and so f o r t h . 

The s t a t u t e s a i d you s h a l l make 

r e g u l a t i o n s , govern t h i s a r e a , but you s h a l l do 

i t upon the a d v i c e and consent of a s p e c i a l i z e d 

c o u n c i l , which c o u n c i l was made up of s c i e n t i f i c 

p e r s o n n e l , e x p e r t s . The board were laypeople 

w i t h r e s p e c t to mining and the problems of 
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uranium and the waste and what have you. 

What happened, as the EIB and t h i s 

c o u n c i l got together, they e n t e r e d i n t o an 

agreement which i n t e r p r e t e d the l e g i s l a t i v e 

mandate. And then the E I B w i t h counsel from the 

EID promulgated r u l e s . Kerr-McGee o b j e c t e d to 

t h i s and took i t to the c o u r t s . 

Let me quote j u s t a few p r o v i s i o n s of 

the s t a t u t e because the language i s very apropos, 

excuse me, from the c a s e . The Court r e c i t e d t h a t 

the c o u n c i l d i d not give i t s a d v i c e and consent 

to the E I B . And the EID seeks to avoid a d v i c e 

and consent by way of a memorandum agreement 

between the EIB and the c o u n c i l . 

" A l l t h a t we f i n d i n t h i s agreement i s 

th a t the c o u n c i l cannot veto EID's adoption of 

r a d i a t i o n p r o t e c t i o n r e g u l a t i o n s and th a t t h i s 

c o u n c i l w i l l a d v i s e and make s u g g e s t i o n s to EID 

s t a f f to d r a f t i n g r e g u l a t i o n s . And a f t e r a 

p u b l i c h e a r i n g , EIB s h a l l take a c t i o n s the E I B 

f e e l i s a p p r o p r i a t e w i t h i n the scope of the law." 

T h i s agreement and the i n t e r p r e t a t i o n of S e c t i o n 

74-3-5(A), which i s the s e c t i o n t h a t gave the 

mandate, when e x e r c i s e d i s a v i o l a t i o n of law. 

"EID had no duty or a u t h o r i t y by law to 
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prepare the r e g u l a t i o n s f o r E I B . We can only 

assume th a t EIB i m p e r m i s s i b l y delegated i t s 

a u t h o r i t y to the d i r e c t o r of EID to perform i t s 

work i n p r e p a r a t i o n of the p u b l i c h e a r i n g . I t 

would have been j u s t as o b j e c t i o n a b l e i f EIB had 

delegated i t s work to the companies to prepare 

the r e g u l a t i o n s and then come before the board at 

a p u b l i c h e a r i n g to defend themselves." 

By d e l e g a t i n g the a u t h o r i t y without the 

r i g h t to c o n t e s t , look a t , and determine the 

v a l i d i t y of t h i s LMR, t h i s Commission has done 

j u s t what the court was t a l k i n g about. T h i s 

would be j u s t as bad i f t h i s board had delegated 

to the companies, which i s e x a c t l y what's going 

on here. 

L a s t l y , i t s a i d , " A d m i n i s t r a t i v e bodies 

and o f f i c e r s cannot d e l e g a t e power, a u t h o r i t y , 

and f u n c t i o n s under which the law may be 

e x e r c i s e d only by them which are q u a s i - j u d i c i a l 

i n c h a r a c t e r or which r e q u i r e s the e x e r c i s e of 

judgment." 

Commissioners, t h a t ' s hornbook law, and 

t h a t ' s the dilemma. I f you g i v e any other answer 

to the q u e s t i o n posed by t h i s t h a t we're 

a d d r e s s i n g r i g h t now, i f you give any other 

RODRIGUEZ-VESTAL REPORTING 
(505) 988-1772 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1 2 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

52 

answer t h a t t h i s Commission other than i t does 

have the a u t h o r i t y and the o b l i g a t i o n to grant 

e x c e p t i o n s , i t ' s a v i o l a t i o n of law. I t ' s an 

un l a w f u l d e l e g a t i o n of power. You're not 

e x e r c i s i n g the mandates of the s t a t u t e s which I 

read to you. And we a l r e a d y know how the c o u r t s 

are going to r u l e on t h i s . 

B a s i c a l l y , then, t h a t ' s our p o s i t i o n : 

One, the s t a t u t e s say you have the r i g h t to grant 

e x c e p t i o n s . And t h i s Commission has always 

r e c o g n i z e d t h a t . I t ' s found i n i t s g e n e r a l r u l e s 

and time a f t e r time a f t e r time, i n r e f e r e n c e s i n 

the very order we're t a l k i n g about, t h i s 

Commission reminded everybody, the a p p l i c a n t s and 

the world, t h a t i t had a r i g h t and a duty and i t 

would not a b d i c a t e i t s o b l i g a t i o n to grant 

e x c e p t i o n s and to take evidence. Thank you. 

MR. HIGH: I ' l l be much more b r i e f . 

T h i s i s s u e a p p a r e n t l y i s a c a r r y o v e r from the 

same arguments t h a t were made before the Hearing 

Examiner i n t h i s c a s e . I argued i n t h a t case 

t h a t the Hearing Examiner d i d not have the 

a u t h o r i t y to c r e a t e an e x c e p t i o n to R - l l l - P , and 

I s t i l l m a intain t h a t p o s i t i o n . That Hearing 

Examiner i s to apply the o r d e r s i s s u e d by t h i s 
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Commission. 

I don't d i s p u t e f o r one minute t h a t 

t h i s Commission has the a u t h o r i t y , the l e g a l 

a u t h o r i t y to grant e x c e p t i o n s , to r e v e r s e , to 

change, to readopt, to r e i s s u e , or do anything i t 

wants to to o r d e r s i t has p r e v i o u s l y i s s u e d . I 

t h i n k by law you have r i g h t . And I don't 

q u e s t i o n that for one moment, and I never have. 

So i f we're a d d r e s s i n g the p u r e l y l e g a l 

point of whether or not t h i s Commission has the 

l e g a l a u t h o r i t y to grant an e x c e p t i o n to a p r i o r 

order, I don't doubt f o r one minute t h a t i t does 

have t h a t l e g a l a u t h o r i t y . I don't q u e s t i o n 

t h a t . But I do q u e s t i o n whether or not t h a t ' s 

what the i s s u e i s before the OCC i n t h i s c a s e . 

The a p p l i c a t i o n s t h a t were f i l e d i n 

t h i s case d i d not even seek an e x c e p t i o n to 

R - l l l - P . I f you look at the a p p l i c a t i o n s f i l e d 

i n 10446 and 10447, they both s t a t e i n paragraph 

4, " S a i d l o c a t i o n i s i n compliance w i t h Order No. 

R - l l l - P , paragraph G-3(d) and upon i n f o r m a t i o n 

and b e l i e f i s not l o c a t e d w i t h i n any l i f e of mine 

r e s e r v e or b u f f e r zone as p r e s e n t l y d e s i g n a t e d 

w i t h the S t a t e Land O f f i c e . The p e r m i t t i n g of 

such w e l l w i l l not r e s u l t i n undue waste of 
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potash d e p o s i t s or c o n s t i t u t e a hazard to or 

i n t e r f e r e unduly w i t h mining of potash d e p o s i t s . " 

These a p p l i c a t i o n s were f i l e d c l a i m i n g 

t h a t the w e l l l o c a t i o n s were not w i t h i n a b u f f e r 

zone or an LMR. They were not f i l e d s e e k i n g an 

e x c e p t i o n to R - l l l - P . So I don't t h i n k t h a t i s 

even the i s s u e before the OCC. 

Now, whether or not i t should be an 

i s s u e , I suppose we leav e f o r another day. But 

i f we're not going to change R - l l l - P i n the 

p r o c e s s of a d d r e s s i n g these four c a s e s , then the 

e x c e p t i o n should not be granted i n t h i s case 

because the Commission has a l r e a d y decided i n 

R - l l l - P i n paragraph G-E(3) that an APD w i l l not 

be approved, and t h i s i s on page 11 of the 

R - l l l - P under subparagraph E ( 3 ) . 

I t s a y s very c l e a r l y , "Any a p p l i c a t i o n 

to d r i l l i n the LMR ar e a i n c l u d i n g b u f f e r zones 

may be approved only by mutual agreement of 

l e s s o r and l e s s e e s of both potash and o i l and gas 

i n t e r e s t s . " That's what the OCC has a l r e a d y 

h e l d . These APDs don't have the consent of the 

potash l e s s e e s . 

And th e r e not being an a p p l i c a t i o n on 

f i l e i n any of these c a s e s f o r an e x c e p t i o n to 
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R - l l l - P , then these two w e l l s should be summarily 

d i s m i s s e d j u s t l i k e they were before the Hearing 

Examiner. Thank you. 

CHAIRMAN LeMAY: Have we got some more 

testimony or l e g a l argument? 

MR. CARROLL: I would l i k e to make j u s t 

a s h o r t response. 

MR. STOVALL: Perhaps Mr. Bruce or Mr. 

K e l l a h i n might want to go. 

CHAIRMAN LeMAY: Sure. 

MR. BRUCE: Mr. Chairman, Mr. High's 

statement of the i s s u e i s whether waste of potash 

w i l l occur. U n f o r t u n a t e l y looking at i t from h i s 

st a n d p o i n t , h i s statement of the i s s u e , number 

one, presumes t h a t waste w i l l occur, and I don't 

t h i n k t h e r e should be any such presumption. 

And, number two, i t r e a l l y g i v e s 

a b s o l u t e l y no mechanism to determine whether 

undue waste of potash w i l l occur, because under 

h i s p o s i t i o n , the potash company i s the s o l e 

determiner of LMRs, e t c e t e r a . And t h a t i s , from 

my p e r s p e c t i v e , the s t i c k i n g p o i n t . 

I was here f i v e or s i x y e a r s ago t a k i n g 

p l a c e i n the h e a r i n g s on Rule R - l l l - P . I was 

r e p r e s e n t i n g Exxon. And, as a matter of f a c t , 
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Mr. K e l l a h i n and I were on opposite s i d e s of t h i s 

i s s u e . 

But Exxon was opposed to what has 

become R - l l l - P s p e c i f i c a l l y because t h e r e would 

be no chance f o r an o i l and gas operator to 

determine the d e s i g n a t i o n of an LMR. And at t h a t 

time we thought i t would le a d to what i s 

o c c u r r i n g here today. 

I r e a l l y don't have anything other than 

t h a t . We would second — Pogo Producing 

Company's b e h a l f , second Y a t e s ' argument. And we 

b e l i e v e t h a t i t ' s i n h e r e n t i n the a u t h o r i t y of 

the Commission under i t s s t a t u t e s and i t s 

r e g u l a t i o n s to grant e x c e p t i o n s where n e c e s s a r y 

and to make a de t e r m i n a t i o n of whether waste w i l l 

o ccur. Thanks. 

CHAIRMAN LeMAY: Mr. K e l l a h i n . 

MR. KELLAHIN: I ' l l speak from here, 

Mr. Chairman. Small footnote, Mr. Chairman. 

When we worked with Mr. Lyon and o t h e r s on beha l f 

of the i n d u s t r y i n co o p e r a t i o n with Mr. High on 

the R - l l l - P , i t ' s my r e c o l l e c t i o n t h a t we were 

i n t e n d i n g to c r e a t e a mechanism t h a t would be 

s u c c e s s f u l f o r both i n d u s t r i e s . I t h i n k i t 

l a r g e l y has been. T h i s i s the f i r s t one of 
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m a t e r i a l d i s p u t e I'm aware of. 

The Commission does have the 

a u t h o r i t y . We intended to p r e s e r v e the a u t h o r i t y 

for the Commission to grant e x c e p t i o n s . You need 

to d e a l w i t h the i s s u e t h a t these counsel have 

framed as to whether or not these a p p l i c a t i o n s 

are i n f a c t a p p l i c a t i o n s f o r exemptions. I f they 

are so c h a r a c t e r i z e d , then you have the a u t h o r i t y 

to hear them. 

We intended to keep t h a t p r o c e s s i n 

R - l l l - P , and I t h i n k i t ' s t h e r e . What we 

intended to do, however, i s to acknowledge t h a t 

w i t h i n the d e c l a r e d LMRs t h a t t h e r e was a 

presumption that those potash r e s o u r c e s w i t h i n an 

LMR d i d r e p r e s e n t known commercial potash that 

was at r i s k . 

To acknowledge t h a t f a c t u a l 

i n f o r m a t i o n , we accepted and i n c r e a s e d the burden 

of proof on the o i l and gas o p e r a t o r s so t h a t 

when they sought exemptions i n an LMR or a b u f f e r 

a r e a , the standard of proof was i n c r e a s e d to 

c l e a r demonstrations t h a t the a c t i v i t y of o i l and 

gas w i t h i n an LMR or a b u f f e r a r e a would not 

unduly waste potash. 

We thought about the due p r o c e s s 
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problems, and we rec o g n i z e d i t w i t h i n the context 

of the order. I t h i n k you have the p r o c e s s to 

address exemptions w i t h i n t h a t c o n t e x t . We don't 

t h i n k t h a t there has been an improper d e l e g a t i o n 

of a u t h o r i t y by t h i s Commission to anyone e l s e , 

e i t h e r i n d u s t r i e s , w ith regards to the mechanisms 

i n p l a c e under t h a t order. 

So I w i l l concur with both counsel t h a t 

t h e r e i s an exemption p r o c e s s intended i n t h i s 

order. You have the a u t h o r i t y to a c t on i t i f 

you decide these a p p l i c a t i o n s are i n f a c t 

exemption a p p l i c a t i o n s . 

CHAIRMAN LeMAY: Someone e l s e have 

something to say? Mr. High? 

MR. HIGH: I would l i k e to respond, i f 

I may, Mr. Chairman, very b r i e f l y to Mr. Bruce's 

comments about my presumption of waste, and I 

won't repeat e v e r y t h i n g Mr. K e l l a h i n s a i d . 

But i n i s s u i n g R - l l l - P , t h i s Commission 

has a l r e a d y decided t h a t d r i l l i n g of o i l and gas 

w e l l s i n those a r e a s d e s i g n a t e d as LMRs and 

b u f f e r zones w i l l c o n s t i t u t e undue waste under 

s t a t e law. That d e c i s i o n has a l r e a d y been made. 

Now, and I agree, an e x c e p t i o n can be 

made, but the a p p l i c a t i o n s f i l e d i n t h i s case are 
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not p a r t of those e x c e p t i o n s . Thank you. 

CHAIRMAN LeMAY: Mr. C a r r o l l . 

MR. CARROLL: With r e s p e c t to t h a t 

i s s u e , I t h i n k Mr. High i s not being f a i r . The 

a p p l i c a t i o n t h a t was f i l e d i n these two c a s e s 

where the d e n i a l was given s t a t e d t h a t upon 

in f o r m a t i o n and b e l i e f these w e l l s are not w i t h i n 

an LMR and b u f f e r zone. 

Mr. High i s u s i n g the r u l e u n f a i r l y 

here. They don't t e l l us where an LMR i s and 

where a b u f f e r zone i s . We don't have t h a t 

i n f o r m a t i o n when we f i l e d an a p p l i c a t i o n . We 

f i l e d i t on the b a s i s of what we knew. And the 

only t h i n g we knew i s t h a t t h e r e wasn't one and 

th a t t h i s should be p r o p e r l y c o n s i d e r e d as i t was 

w r i t t e n . 

At the h e a r i n g , the D i v i s i o n h e a r i n g , 

we made a motion to amend because we were then 

informed f or the f i r s t time o f f i c i a l l y t h a t New 

Mexico Potash had j u s t p r i o r or about the same 

time, w i t h i n a day or two before these 

a p p l i c a t i o n s were f i l e d , but c o n s i d e r a b l e time 

a f t e r we had made a p p l i c a t i o n to d r i l l and gave 

them n o t i c e , had f i l e d a change i n the LMR. 

And again, t h a t i n f o r m a t i o n i s 
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p r i v i l e g e d under R - l l l - P , and we had no n o t i c e . 

We asked to amend our a p p l i c a t i o n to cover t h a t 

s i t u a t i o n at the time. So t h i s i s an i s s u e . Not 

as Mr. High -- Mr. High wants to say, "Well, Mr. 

C a r r o l l i s r i g h t , but we've got you because of a 

p r o c e d u r a l q u e s t i o n . You don't have an 

a p p l i c a t i o n here to f i g h t t h a t . " That's not 

c o r r e c t . 

We f i l e d t h a t a p p l i c a t i o n on the b a s i s 

of the only i n f o r m a t i o n we had. We l e a r n e d 

d i f f e r e n t l y at the D i v i s i o n . We brought t h a t to 

the a t t e n t i o n , and i t was made q u i t e c l e a r t h a t 

i f i n f a c t t h a t ' s the c a s e , then t h i s has to be 

an e x c e p t i o n c a s e . But u n t i l we got th a t 

i n f o r m a t i o n , we couldn't ask for an e x c e p t i o n . 

So, p l e a s e , I never c o n s i d e r e d t h a t as 

a problem because i t shouldn't be because we've 

a l r e a d y d i s c u s s e d i t . And the way the system i s 

s e t up, we're caught behind the e i g h t b a l l , and 

t h a t should not be used a g a i n s t us to throw us 

out of t h i s h e a r i n g , as Mr. High i s s u g g e s t i n g . 

We have an a p p l i c a t i o n , as best we 

could r a i s e i t and i n the proper sequence based 

on the i n f o r m a t i o n a v a i l a b l e to us, we have 

c o n t e s t e d t h i s on the b a s i s of g r a n t i n g an 
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e x c e p t i o n . And t h a t ' s what I understand t h a t 

we're here f o r . 

And I thought the Commission understood 

i t by the p h r a s i n g because they understood t h a t 

we were here a s k i n g an e x c e p t i o n and the 

Commission wanted to know from us: Do we have a 

r i g h t based on t h a t request f or an ex c e p t i o n ? 

MR. STOVALL: Mr. Chairman, i f I might 

address t h a t before Mr. High gets up again. J u s t 

to c l a r i f y so the Commission i s f u l l y aware of 

i t , my understanding i s t h a t there are two LMRs 

which are i n g u e s t i o n . 

One i s an LMR which has been i n 

e x i s t e n c e f o r some time to the north of S e c t i o n 2 

where the w e l l s are d r i l l e d . I b e l i e v e i t ends 

r i g h t about S e c t i o n 2. And the w e l l s i n 10446 

and 7 would be i n the b u f f e r zone for t h a t LMR. 

The other one, the one Mr. C a r r o l l r e f e r r e d to, 

i s the LMR that was f i l e d about the time these 

c a s e s were docketed f o r h e a r i n g . 

But Mr. C a r r o l l i s r i g h t t h a t the o i l 

and gas o p e r a t o r s do not have a c c e s s to the LMR 

maps. They can't see them when they ask for 

them. They simply have to c a l l up and f i n d out 

i f t h e r e i s an LMR and have to r e l y on that 
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i n f o r m a t i o n . 

My recommendation to you i s t h a t 

whether or not they have c h a r a c t e r i z e d i t as an 

ex c e p t i o n to an LMR r u l e or i n t h e i r i n i t i a l 

f i l i n g s s a i d we don't t h i n k we're i n one i s not 

d e t e r m i n a t i v e of your d e c i s i o n . 

I t h i n k t h a t they have provided 

s u f f i c i e n t n o t i c e and s t a t e d t h e i r o b j e c t i v e 

c l e a r l y enough th a t you can -- you don't dispense 

w i t h the case by simply s a y i n g they did n ' t ask 

for an e x c e p t i o n so we're not going to give them 

one . 

MR. HIGH: Excuse me, Mr. S t o v a l l . 

Before you reach a d e c i s i o n , may I respond? 

MR. STOVALL: I'm making a 

recommendation, and now I ' d l i k e you to respond 

based on t h a t , Mr. High. 

MR. HIGH: I ' d l i k e to respond before 

you reach a c o n c l u s i o n to what Mr. C a r r o l l s a i d 

because I can a s s u r e you i t ' s not a c c u r a t e . 

Y a t e s Petroleum has known s i n c e day one that 

these two w e l l s t h a t we're t a l k i n g about i n 10446 

and 10447 were w i t h i n a b u f f e r zone. 

The LMR t h a t they are w i t h i n the b u f f e r 

zone of has been i n e x i s t e n c e s i n c e t h i s order 
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was i s s u e d i n 1988. I t ' s been t h e r e s i n c e day 

one. They could have found out from the BLM or 

the S t a t e Land O f f i c e t h a t these two w e l l s were 

i n a long e x i s t i n g LMR. 

I t ' s the other two w e l l s , Mr. S t o v a l l , 

t h a t a r e i n d i s p u t e with r e s p e c t to the e x t e n s i o n 

of the LMR, not these two. These two w e l l s are 

i n the b u f f e r zone of the very f i r s t LMR map ever 

f i l e d by New Mexico Potash. 

So Mr. C a r r o l l ' s c l i e n t has known s i n c e 

day one, and t h a t ' s why we i n i t i a l l y o b j e c t e d to 

th e s e , t h a t t h e y ' r e w i t h i n the b u f f e r zone of an 

e x i s t i n g LMR. They've known th a t s i n c e day one. 

So i f they had wanted to f i l e an 

a p p l i c a t i o n f o r an e x c e p t i o n , they could have 

done so because the i n f o r m a t i o n on whether they 

were or were not i n a b u f f e r zone was c l e a r l y 

a v a i l a b l e . 

The reason they didn't f i l e for an 

e x c e p t i o n i s e x a c t l y what Mr. C a r r o l l has been 

arguing a l l along i n c l u d i n g t h i s morning. He 

wants to argue t h a t the ore i n the LMR of which 

these w e l l s are i n the b u f f e r zone of shouldn't 

be w i t h i n our LMR. 

That's why he wants the core hole 
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data. That's why he wants to a t t a c k i t . He 

wants to show t h a t what we th i n k i s commercial 

grade ore i s not commercial grade ore. That's 

why he f i l e d the a p p l i c a t i o n the way he d i d , not 

because he d i d n ' t know about the b u f f e r zone, not 

w i t h r e s p e c t to these two w e l l s . Thank you. 

MR. STOVALL: That doesn't change my 

recommendation to the Commission t h a t the exact 

wording of the a p p l i c a t i o n i s not s u f f i c i e n t to 

get t h i s case before the Commission. 

CHAIRMAN LeMAY: A d d i t i o n a l arguments 

concerning t h i s l e g a l i s s u e of whether the 

Commission has the a u t h o r i t y to grant an 

e x c e p t i o n to a w e l l i n the b u f f e r zone? 

I s i t a p p r o p r i a t e t h a t we ask q u e s t i o n s 

of the v a r i o u s lawyers or not? We take t h i s 

t h i n g under c o n s i d e r a t i o n without a s k i n g 

quest i o n s ? 

MR. STOVALL: A b s o l u t e l y . You have 

every r i g h t to ask them q u e s t i o n s i f you have 

some concerns. 

CHAIRMAN LeMAY: I ' l l s t a r t w i t h 

Commissioner C a r l s o n . Do you have some q u e s t i o n s 

you would l i k e to ask? 

COMMISSIONER CARLSON: Yes, I'm sure I 
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do . 

F i r s t of a l l , do we have a f a c t u a l 

i s s u e here on whether Vates knew or should have 

known the e x i s t e n c e of the LMR at the time the 

l o c a t i o n s were f i l e d ? 

MR. HIGH: I don't t h i n k we do, 

Commissioner. The LMR i n t h i s p a r t i c u l a r s e c t i o n 

has been on f i l e s i n c e R - l l l was adopted. I t was 

in c l u d e d i n the f i r s t LMR map f i l e d a f t e r the 

adoption of R - l l l - P . That i s the b u f f e r zone. 

The b u f f e r zone to th a t i n i t i a l LMR has been i n 

p l a c e s i n c e that time. 

There's no reason why Y a t e s couldn't 

have found out from the S t a t e Land O f f i c e or the 

BLM: Where i s the b u f f e r zone here? 

MR. CARLSON: Was th a t p u b l i c 

i n f o r m a t i o n ? 

MR. HIGH: Yes, s i r , that i s p u b l i c 

i n f o r m a t i o n . A l l they have to do i s c a l l up and 

say I want to d r i l l at t h i s p a r t i c u l a r spot. Can 

I do t h a t ? I s i t i n an LMR or a b u f f e r zone? 

They w i l l say y e s , i t i s i n a b u f f e r zone, or no, 

i t ' s not. 

COMMISSIONER CARLSON: Rig h t . But 

t h a t ' s d i f f e r e n t . C a l l i n g and g i v i n g your 
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l o c a t i o n i s d i f f e r e n t than g i v i n g a map of the 

LMR; i s n ' t t h a t c o r r e c t ? 

MR. HIGH: That's c o r r e c t . They cannot 

get a map of the LMR. That i s p r o p r i e t a r y and 

c o n f i d e n t i a l i n f o r m a t i o n . They can't get a map 

of the LMR. But they can be t o l d whether or not 

a p a r t i c u l a r l o c a t i o n i s w i t h i n an LMR or a 

b u f f e r zone. 

The c o n c l u s i o n i s p u b l i c i n f o r m a t i o n . 

The u n d e r l y i n g data i s not. 

MR. CARROLL: I f I may respond to that 

same q u e s t i o n , I agree l i m i t e d l y w ith Mr. High. 

I t i s not a f a c t u a l d e t e r m i n a t i o n f o r t h i s 

Commission i n order to r e a c h the q u e s t i o n t h a t 

they've posed: Does the Commission have the 

a u t h o r i t y to grant e x c e p t i o n ? The timing and the 

knowledge j u s t does not because -- and the reason 

f o r t h a t i s the very statement t h a t Mr. S t o v a l l 

gave . 

Mr. High i s t r y i n g to say, 

Commissioners, you can't hear Yates* a p p l i c a t i o n s 

because of a p r o c e d u r a l g l i t c h . They didn't give 

us n o t i c e and put the proper word i n t h e r e , i n 

the language of t h e i r a p p l i c a t i o n . 

Mr. Commissioner, Mr. S t o v a l l has 
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suggested to you th a t n o t i c e i s the only 

requirement. The D i v i s i o n Examiner knew very 

w e l l what was going on at the D i v i s i o n h e a r i n g . 

We moved to amend, and t h i s i s s u e was d i s c u s s e d . 

T h i s i s not a p r o c e d u r a l q u e s t i o n , as Mr. High 

would l i k e to bounce us out of here on. No f a c t s 

are needed to determine t h a t . 

The only i s s u e i s n o t i c e . Was t h i s 

i s s u e adequately addressed to the Commission? 

How i t got adequately addressed i s r e a l l y 

i m m a t e r i a l . But j u s t was i t f i n a l l y given? And 

th a t q u e s t i o n was addressed at the D i v i s i o n 

h e a r i n g . We amended o r a l l y , and we then 

proceeded on th a t b a s i s . 

And t h a t ' s a l l t h a t r e a l l y needs to be 

co n s i d e r e d by the Commission today. 

CHAIRMAN LeMAY: Do you have any 

o t h e r s ? 

COMMISSIONER CARLSON: Yes. 

Mr. C a r r o l l , a r e n ' t you r e a l l y arguing 

two d i f f e r e n t t h i n g s : One, you're s a y i n g that 

t h i s Commission can grant an e x c e p t i o n under 

e x i s t i n g s t a t u t e s and R - l l l ; and second, t h a t 

R - l l l i s an u n c o n s t i t u t i o n a l d e l e g a t i o n of 

a u t h o r i t y anyway and, t h e r e f o r e , i t ' s an a t t a c k 
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on R - l l l ? I s t h a t f a i r to say? 

MR. CARROLL: I t i s f a i r to say, and 

th a t was the reason t h a t I addressed myself and 

have been a s k i n g f o r c o n s o l i d a t i o n of these 

c a s e s , because they are i n e x t r i c a b l y entwined. 

But I can and do, i n deference to the 

recommendations given by Mr. S t o v a l l , h ere's the 

dilemma I pose for the Commission. I f the 

Commission answers t h i s q u e s t i o n i n the 

a f f i r m a t i v e , they have i n e f f e c t s k i r t e d my 

argument about the c o n s t i t u t i o n a l i t y , at l e a s t 

f o r the time being. 

I f they say, no, we don't have the 

power, then I t h i n k you have f a l l e n i n t o the t r a p 

of what I speak and the problem w i t h Order 

R - l l l - P , among o t h e r s . 

That's how I see the problem. And 

t h a t ' s why I say i t ' s i n e x t r i c a b l y i n t e r t w i n e d . 

But at l e a s t f o r the l i m i t e d i s s u e s t h a t I see 

Mr. S t o v a l l d e l i n e a t i n g f or the Commission, you 

can -- I can see a p p r o p r i a t e l e g a l argument to 

avoid that d e c i s i o n about c o n s t i t u t i o n a l i t y , at 

l e a s t f o r the time being, i f you say y e s , the 

Commission has the r i g h t to grant e x c e p t i o n . 

And so I can, you know, w h i l e I would 
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l i k e to see both i s s u e s addressed because I'm 

somewhere we're going to c r o s s t h a t t h r e s h o l d , I 

cannot h o n e s t l y , i n a l l honesty, d i s a g r e e w i t h 

the very narrow a n a l y s i s t h a t Mr. S t o v a l l has 

been -- I know he's not speaking f o r the 

Commission, but he's been recommending, as he 

se e s i t . 

And so t h a t ' s -- I hope I'm 

e x p l a i n i n g -- I t h i n k you understand q u i t e 

f r a n k l y the dilemma t h a t I see forming up here. 

And I don't want to say -- the r e i s a narrow l i n e 

here, and we have to be very c a r e f u l . And I 

th i n k Mr. S t o v a l l has d e s c r i b e d a ve r y narrow 

walkway here f or us. But I warn t h a t i f we ever 

get o f f th a t walkway, then you f a l l i n t o the 

a r e a s of my concern. 

COMMISSIONER CARLSON: But wouldn't you 

agree t h a t t h i s Commission has to f o l l o w i t s own 

r e g u l a t i o n s ? I mean, when i t doesn't l i k e a 

p a r t i c u l a r r e g u l a t i o n , i t j u s t can't amend i t 

without n o t i c e and h e a r i n g t h a t i t ' s going to 

amend R - l l l - P . 

MR. CARROLL: That's very c o r r e c t . But 

i n t h i s p a r t i c u l a r c a s e , one of the r u l e s of the 

Commission i s we grant e x c e p t i o n s . And Rule 111 
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s a y s I f you can come i n and show t h a t t h e r e won't 

be an undue waste of commercial potash, then you 

get i t . You get to d r i l l . And t h a t ' s a l l I'm 

s a y i n g , i s th a t we're e n t i t l e d to r a i s e t h i s 

e v i d e n c e. 

What Mr. High's i n t e r p r e t a t i o n of t h i s 

a c t i s doing i s s a y i n g you f o r e v e r and never get 

to c h a l l e n g e i t . Once we i n our dark, back rooms 

d e s i g n a t e an LMR, nobody get s to look at i t . 

MR. HIGH: May I say, Commissioners, 

t h a t ' s e x a c t l y what I s a i d a minute ago. That's 

what Mr. C a r r o l l r e a l l y wants to do, i s to argue 

t h a t we should not have de s i g n a t e d t h i s a r e a as 

an LMR; t h e r e f o r e , the b u f f e r zone shouldn't be 

where i t i s . That's e x a c t l y h i s argument. 

He's not arguing f or an e x c e p t i o n to 

d r i l l i n g a b u f f e r zone. I n s t e a d he's arguing 

t h a t we improperly d e s i g n a t e d an a r e a as LMR and 

c r e a t e d a b u f f e r zone which shouldn't be. That's 

the t h r u s t of h i s argument. That's the point I 

wanted to make a minute ago. And I'm gl a d to see 

tha t he f i n a l l y conceded t h a t . 

MR. CARROLL: Well, I d i s a g r e e w i t h Mr. 

High. I did not concede i t , and he's t o t a l l y 

m i s c o n s t r u i n g what I s a i d . 
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F i n d i n g 20 of the order s a y s t h a t t h e r e 

w i l l be no a p p l i c a t i o n to be granted u n l e s s , 

u n l e s s a c l e a r demonstration i s made t h a t 

commercial potash w i l l not be wasted unduly as a 

r e s u l t of d r i l l i n g a w e l l . 

That, Commissioners, i s a l l I'm a s k i n g 

to do, i s put on evidence t h a t t h e r e w i l l be no 

undue waste of commercial potash by the d r i l l i n g 

of these two w e l l s . 

COMMISSIONER CARLSON: How do you 

r e c o n c i l e t h a t F i n d i n g 20 with the language on, I 

guess i t ' s G-E(3) on page 11, which s a y s t h a t 

" A p p l i c a t i o n to d r i l l i n the LMR a r e a i n c l u d i n g 

b u f f e r zones may be approved only by mutual 

agreement of l e s s o r and l e s s e e s of both potash 

and o i l and gas i n t e r e s t s ? " 

MR. CARROLL: 20 r e c o n c i l e s i t , Mr. 

Commissioner. I t s a y s , "The Commission cannot 

a b d i c a t e i t s d i s c r e t i o n to c o n s i d e r a p p l i c a t i o n s 

to d r i l l as e x c e p t i o n s . " I t cannot give up t h a t 

r i g h t . These subseguent w r i t i n g s are bound by 

th a t point of r u l e . 

And then i t s a y s and o r d e r s , "but i n 

the i n t e r e s t of p r e v e n t i n g waste of potash, 

should deny any a p p l i c a t i o n to d r i l l i n 
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commercial a r e a s i s recommended." That's what 

tha t r u l e s a y s . I t should be denied. 

And the r u l e s a y s yes, R - l l l - P s a y s , 

yes, i t should be denied u n l e s s we come i n and 

show th a t t h e r e ' s not going to be an undue waste 

of commercial potash. 

The Commission r e c o n c i l e d t h a t , Mr. 

C a r l s o n . You know, t h a t ' s my best argument. The 

Commission thought about i t . That's why i t ' s i n 

the f i n d i n g s , I t h i n k , and because i t crops up so 

many times throughout t h i s order, as I r e c i t e d to 

you, t h i s Commission. 

And here's the problem. Mr. High has 

got up here i n our D i v i s i o n h e a r i n g and s a i d t h i s 

i s the i n t e r p r e t a t i o n of R - l l l - P . His 

i n t e r p r e t a t i o n i s c o r r e c t , i s u n c o n s t i t u t i o n a l , 

andd i s a l l the t h i n g s I say i s wrong. 

See, I don't know which s i d e to get 

on. I f we accept the r u l e as I say i t i s , then 

maybe we don't have the c o n s t i t u t i o n a l problems. 

But i f we accept the r u l e as he s a y s i t i s , we 

r e a l l y do have a d e l e g a t i o n of u n l e g i s l a t i v e 

power and u n c o n s t i t u t i o n a l problems. 

That's the dilemma: Whose 

i n t e r p r e t a t i o n of R - l l l - P a re we going to take? 
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You haven't t o l d me y e t . That's what t h i s 

q u e s t i o n i s . When I f i n d out the answer, then 

I'm going to know what t r a c k I'm going to be on. 

But I pose for you the dilemma, and 

t h a t ' s what I was t a l k i n g about. I f you answer 

i t y e s, you've s k i r t e d the problems, as Mr. 

S t o v a l l s a y s . I f you answer i t no, then you've 

f a l l e n i n t o the t r a p I f e e l i s posed f o r us. 

That's my p o i n t . 

CHAIRMAN LeMAY: Commissioner Weiss? 

COMMISSIONER WEISS: I've got a simple 

q u e s t i o n . I s the r e a potash mine t h e r e ? 

MR. HIGH: Yes, s i r , t h e r e i s . 

COMMISSIONER WEISS: I s i t where these 

w e l l s are going to be d r i l l e d ? 

MR. HIGH: They are p a r t of a potash 

mine, y e s , s i r . 

COMMISSIONER WEISS: A potash mine, as 

I r e c o l l e c t , has got e l e v a t o r s and such and 

miners and a l l t h a t ? 

MR. HIGH: These w e l l s w i l l be w i t h i n 

the d e p o s i t s owned by an o p e r a t i n g potash mine. 

The w e l l s w i l l not be l i t e r a l l y down through the 

t u n n e l s or underground workings of the mine. I'm 

not sure what you're a s k i n g . 
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COMMISSIONER WEISS: That's what I'm 

t a l k i n g about. 

MR. HIGH: No. These proposed w e l l s 

w i l l not p i e r c e , so to speak, the underground 

workings of the mine, at l e a s t not now. But they 

w i l l be i n the l i f e of mine r e s e r v e s -- I'm 

s o r r y , the b u f f e r zones to the l i f e of mine 

r e s e r v e s of an o p e r a t i n g potash mine. That they 

w i l l . 

MR. CARROLL: Mr. Weiss, I would d i r e c t 

your a t t e n t i o n , to t r u l y s a t i s f y t h a t q u e s t i o n , 

the potash mines are r e q u i r e d to f i l e w i t h the 

OCD. And I know w i t h i n the bowels up here i s an 

a c t u a l map of the open mine workings. And y o u ' l l 

see t h a t t h e y ' r e s e v e r a l m i l e s from S e c t i o n 2. 

And I can only t e l l you i n deference to 

t h i s , t h a t the potash r e p r e s e n t a t i v e s -- and 

we've been having meetings -- and back i n January 

the potash r e p r e s e n t a t i v e s of New Mexico Potash 

t o l d our people t h a t they had no immediate p l a n s 

to ever mine down th e r e i n S e c t i o n 2. 

Now, I know Mr. High i s going to say 

t h a t t h a t can change. But t h e r e are no p l a n s . 

The mine workings are s e v e r a l m i l e s from t h e r e . 

And t h a t ' s one of our c o n t e n t i o n s . And t h a t ' s 
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what we're a s k i n g to prove, the opportunity to 

prove, i s those are not, one, commercial d e p o s i t s 

and, two, t h a t they are not even r e a s o n a b l y 

f o r e s e e a b l y minable, and we won't waste them i f 

we do d r i l l . 

I'm s o r r y , I didn't mean to i n t e r r u p t . 

MR. HIGH: Again, Commissioner, Mr. 

C a r r o l l has again i d e n t i f i e d the i s s u e . He wants 

to prove t h a t our LMR does not c o n t a i n commercial 

grade potash, nothing to do w i t h the b u f f e r 

zones. 

COMMISSIONER WEISS: How come you 

haven't dug i t out a f t e r four y e a r s ? 

MR. HIGH: You can't mine a l l your 

r e s e r v e s i n four y e a r s , Commissioner. A potash 

mine owns a l o t of r e s e r v e s , and i t mines those 

r e s e r v e s as the market demands i n d i f f e r e n t 

a r e a s . I t ' s a continuous o p e r a t i o n . But you own 

a l o t more r e s e r v e s than you can mine i n four 

y e a r s . 

I mean, our e x i s t e n c e i s not going to 

cease i n four y e a r s . We're not l i k e an o i l w e l l 

where you go i n and pump i t out and l e a v e . We 

have a l o t of r e s e r v e s , and we w i l l mine those 

r e s e r v e s over the course of our l i f e , which w i l l 
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be anywhere from f i v e y e a r s to one hundred y e a r s , 

depending on which mine you're t a l k i n g about. 

We can't mine out a l l of our r e s e r v e s 

i n four y e a r s . 

COMMISSIONER WEISS: Thank you. 

MR. CARROLL: Mr. Weiss, I would a l s o 

l i k e to o f f e r t h i s . The p a r t i c u l a r l e a s e on t h i s 

S e c t i o n 2 i s some 20 y e a r s o l d . I t ' s a held-by 

production l e a s e and was a group of a l o t of 

l e a s e s t h a t were s c a t t e r e d . There were a number 

of s e c t i o n s h e l d . 

And u n t i l j u s t s h o r t l y the l e a s e j u s t 

to the north wasn't even owned by New Mexico 

Potash, though I understand t h a t they have now 

bought the l e a s e to the north of i t . 

So, you know, I t h i n k t h a t v e r i f i e s 

what t h e i r r e p r e s e n t a t i v e s a i d . There were no 

immediate p l a n s . 

COMMISSIONER WEISS: No more. Thank 

you . 

CHAIRMAN LeMAY: Mr. C a r r o l l , I would 

j u s t l i k e you to address two q u e s t i o n s , but i n 

t h i s order. 

MR. CARROLL: A l l r i g h t . 

CHAIRMAN LeMAY: F i r s t , a re you 
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g r a n t i n g t h a t t h e r e i s an LMR i n p l a c e , 

l e g i t i m a t e LMR i n p l a c e , t h a t you r e s p e c t i n 

terms of being north of these two l o c a t i o n s ? Do 

you accept t h a t LMR? 

MR. CARROLL: I t h i n k f or the purposes 

of t h i s argument and the way we've been 

s t r u c t u r i n g i t l e g a l l y , y e s , I have to. 

CHAIRMAN LeMAY: Okay. Then the second 

q u e s t i o n i s : The argument t h a t Mr. High made 

th a t the OCC has a l r e a d y made the de t e r m i n a t i o n 

t h a t d r i l l i n g i n an LMR or b u f f e r zone w i l l 

c r e a t e waste by v i r t u e of t a k i n g testimony at the 

i n i t i a l h e a r i n g and arguing these p o i n t s , what 

c o n s t i t u t e s waste, t h a t we a l r e a d y made t h a t 

determinat ion. 

So by d e f i n i n g a b u f f e r zone as an are a 

t h a t i f you d r i l l i n i t , y o u ' l l c r e a t e waste, 

th a t we've i n essence answered your argument. 

MR. CARROLL: I t h i n k t h a t the answer 

to t h a t i s th a t no, the Commission has s t a t e d 

t h a t t h e r e i s a rea s o n a b l e p r o c e s s f o r 

determining whether or not th e r e should d r i l l i n g 

i n an a r e a . That's a l l t h i s s a y s . 

I t s a y s , F i n d i n g 12, i t s a y s , "The 

r e p o r t of the work committee p r e s e n t s a 
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re a s o n a b l e p r o c e s s f o r determining where w e l l s 

for o i l and gas would cause waste of potash. And 

p e r t i n e n t p o r t i o n s of s a i d r e p o r t should be 

cont a i n e d i n the order as a rea s o n a b l e p r o c e s s 

f o r p r o h i b i t i n g the d r i l l i n g of o i l and gas i n 

the absence of s u b s t a n t i a l evidence t h a t waste of 

potash d e s c r i b e d i n the s t a t u t e would not 

r e s u l t . " 

Now, t h a t ' s what the Commission i s 

s a y i n g . T h i s i s a rea s o n a b l e p r o c e s s . But i t ' s 

only a p r o c e s s . I t ' s not a f i n a l d e t e r m i n a t i o n . 

And t h a t ' s why they say we're going to go along 

w i t h t h a t p r o c e s s u n l e s s , u n l e s s t h e r e i s a c l e a r 

demonstration, a c l e a r demonstration t h a t waste, 

as d e f i n e d i n our s t a t e s t a t u t e s , w i l l not 

occur. 

The Commission s a i d t h i s i s a p r o c e s s , 

but we r e c o g n i z e the r i g h t of an operator, o i l 

and gas operator, to come i n and make an 

ex c e p t i o n to th a t p r o c e s s . And t h a t ' s what we're 

here f o r . 

We have a r i g h t because t h i s i s not a 

t r u e f i n d i n g . And remember, Mr. LeMay, I would 

a l s o address t h i s q u e s t i o n , I mean, t h i s dilemma 

to you: That i f you say t h a t t h i s was a 
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d e t e r m i n a t i o n of waste, then you have made an 

unl a w f u l a b d i c a t i o n of your l e g i s l a t i v e f u n c t i o n 

as c o ntained i n the s t a t u t e s t h a t I read to you. 

Only t h i s Commission can determine when 

t h e r e i s waste. And by d e s i g n a t i o n of an LMR, 

t h a t ' s d e f i n i n g where waste i s going to occur. 

I t ' s a p r o c e s s , Mr. LeMay, not a d e t e r m i n a t i o n . 

And i t ' s a p r o c e s s t h a t w i l l stand u n l e s s someone 

comes forward w i t h s u b s t a n t i a l evidence to 

di s p r o v e i t . That's how i t works. 

CHAIRMAN LeMAY: I'm not sure you 

answered my q u e s t i o n . By d e f i n i t i o n i f you're 

s a y i n g waste o c c u r r s i f you d r i l l i n the b u f f e r 

zone because evidence has been taken, t h i s 

Commission, could they have the same a u t h o r i t y to 

go back and say okay, w e ' l l make a d e t e r m i n a t i o n 

t h a t the p r e v i o u s Commission was c o r r e c t i n i t s 

d e f i n i t i o n of b u f f e r zone? 

MR. CARROLL: Mr. LeMay, i n i t s 

f i n d i n g s the Commission s a i d no. That's not the 

i n t e r p r e t a t i o n . What you j u s t asked me, " I s n ' t 

t h i s t r u e ? " no, i t ' s not t r u e . The Commission 

di d not make a f i n d i n g t h a t waste w i l l occur. 

The Commission made a f i n d i n g t h a t 

t h e r e i s a p r o c e s s out here by which we w i l l 
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determine whether o i l and gas d r i l l i n g w i l l 

c r e a t e waste, not t h a t waste i s a u t o m a t i c a l l y and 

f o r e v e r f o r e c l o s e d . 

And the Commission s a i d the reason we 

make t h i s d e t e r m i n a t i o n as to a p r o c e s s and not 

waste i s because we cannot a b d i c a t e our duty to 

grant e x c e p t i o n s . The Commission answered the 

q u e s t i o n for i t . 

The i n t e r p r e t a t i o n you're a s k i n g me, 

" I s n ' t t h i s t r u e ? " the Commission says we can't 

ever make t h a t d e t e r m i n a t i o n because t h a t would 

be a b d i c a t i n g our l e g i s l a t i v e d e l e g a t i o n or 

mandate and t h a t we're going to say t h a t i n the 

absence of proof, i n the absence of a d i s p u t e , 

t h i s i s the p r o c e s s t h a t w i l l c o n t r o l . 

CHAIRMAN LeMAY: Well, I need to get, 

because I'm not a lawyer, I need to get a l i t t l e 

f u r t h e r . I hope I'm not g e t t i n g o u t s i d e the 

l e g a l realm here. As a p r a c t i c a l matter, i f what 

you say i s c o r r e c t , you would ask t h i s Commission 

to make a d e t e r m i n a t i o n on every l o c a t i o n t h a t ' s 

a v a i l a b l e i n the potash a r e a , whether waste would 

occur, and take g r e a t amount of l e g a l arguments 

and evidence on t h a t because t h a t ' s our 

r e s p o n s i b i l i t y . 
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And f o r every l o c a t i o n , orthodox or 

unorthodox, which to my way of t h i n k i n g i s an 

unworkable, maybe l e g a l l y c o r r e c t , but r e a l l y 

unworkable type p r o c e s s , I'm a s k i n g you whether 

the Commission i n t h e i r d e f i n i n g of an LMR put 

th a t argument to r e s t by d e f i n i n g an LMR i n a 

b u f f e r zone and t h e r e f o r e d e f i n i n g waste i n terms 

of those two d e f i n i t i o n s ? 

MR. CARROLL: My answer i s twofold: 

One, you do not put i t to r e s t because you s a i d 

you d i d n ' t i n the f i n d i n g s and i n the order. The 

second, i f i t i s a co n t e n t i o n that you put i t to 

r e s t , then you are running r i g h t i n t o the t r a p 

t h a t I was posing with Mr. C a r l s o n t h a t you have 

u n l a w f u l l y d e l e g a t e d a u t h o r i t y and you have s e t 

up some c o n s t i t u t i o n a l a t t a c k s on the whole 

p r o c e s s . That's the problem I pose f o r you. 

I f you accepted the i n t e r p r e t a t i o n of 

R - l l l - P , t h a t I and the other companies here 

support, then you may have s k i r t e d those 

arguments. 

CHAIRMAN LeMAY: You're s a y i n g i t ' s 

unl a w f u l f o r us to d e f i n e , as a Commission, 

d e f i n e waste as d r i l l i n g i n a b u f f e r zone a f t e r 

t a k i n g testimony as to what a b u f f e r zone 
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c o n s t i t u t e s and what an LMR c o n s t i t u t e s , which i s 

i n the re c o r d ? 

MR. CARROLL: That's r i g h t . That's 

because i n s e c t i o n -- the S t a t u t e 70-2-12(B)16, 

i t s a y s t h a t the Commission has the f o l l o w i n g 

d u t i e s : "to determine the l i m i t s of any ar e a 

c o n t a i n i n g commercial potash d e p o s i t , " to 

determine the a r e a s . What you've turned t h i s 

over to i s to the potash company to determine 

anywhere they want t o . 

CHAIRMAN LeMAY: Back up on t h a t . I 

would argue w i t h t h a t , only to the sense t h a t 

t h e r e i s the BLM, the S t a t e Land O f f i c e , and 

other people i n v o l v e d i n the LMR d e t e r m i n a t i o n . 

So I don't t h i n k what you s a i d i s t r u e . 

MR. CARROLL: Well, Mr. LeMay, I am 

ba s i n g t h a t on what Mr. High has argued. When he 

argued here before the D i v i s i o n , he f r a n k l y t o l d 

us, I can give you the q u o t a t i o n , t h a t the S t a t e 

Land O f f i c e , the BLM has no a u t h o r i t y to d i s p u t e 

t h a t . 

CHAIRMAN LeMAY: Have you checked with 

the BLM and S t a t e Land O f f i c e to v e r i f y whether 

they have a u t h o r i t y or not? 

MR. CARROLL: Again, Mr. LeMay, t h a t ' s 
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an i s s u e up. I f we accept the d e f i n i t i o n s — and 

t h a t ' s the problem I have here. I f we accept the 

d e f i n i t i o n of Mr. High and the i n t e r p r e t a t i o n s 

given, one t h i n g happens: You accept what I say, 

you accept what the S t a t e Land O f f i c e s a y s . 

Yeah, they d i s a g r e e . I know at 

l e a s t -- now, I'm not sure t h a t the BLM d i s a g r e e s 

because I q u i t e f r a n k l y determine at t h i s point 

where t h e y ' r e coming down. 

CHAIRMAN LeMAY: I'm not what sure Mr. 

High s a i d . T h i s i s a de novo h e a r i n g , so I'm 

going to b r i n g up th a t point again. 

I f Mr. High made th a t statement, you're 

going to stand by th a t statement at t h i s h e a r i n g , 

Mr. High? 

MR. HIGH: Mr. Chairman, I did not make 

th a t statement. I f you w i l l look at the i n d u s t r y 

agreement, we even wrote i n t o the i n d u s t r y 

agreement t h a t any d i s p u t e between the potash 

l e s s e e and the BLM i s s u b j e c t to a r e s o l u t i o n 

procedure s e t f o r t h i n the code of f e d e r a l 

r e g u l a t i o n s . 

We s e t up a d i s p u t e mechanism i n case 

the BLM t e l l s us your LMR i s not -- no, I didn ' t 

make the statement. 
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CHAIRMAN LeMAY: Whether you d i d or 

not, I t h i n k , i s maybe even i r r e l e v a n t to what 

we're c o n s i d e r i n g today because t h i s i s de novo. 

And I t h i n k the Commissioners need to know the 

pr o c e s s of an LMR d e t e r m i n a t i o n . That's a l l . 

MR. HIGH: I do q u e s t i o n whether or not 

the S t a t e Land O f f i c e has the r i g h t to approve or 

disapprove, but not BLM --

MR. STOVALL: Mr. Chairman. 

MR. HIGH: — under R - l l l - P . 

CHAIRMAN LeMAY: Maybe we're g e t t i n g 

beyond our scope. I s th a t what you're 

recommending? 

MR. STOVALL: No. I t h i n k t h i s i s 

perhaps an a p p r o p r i a t e time f o r me to jump i n and 

t e l l you what I recommended to the Examiner 

because i t goes d i r e c t l y on t h i s p o i n t . 

With r e s p e c t to the g r a n t i n g of an 

e x c e p t i o n under Order R - l l l - P , I a d v i s e d the 

Examiner that he, as an Examiner at the D i r e c t o r 

l e v e l , d id not have the a u t h o r i t y to grant an 

e x c e p t i o n . I f th e r e was any a u t h o r i t y , i t 

r e s i d e d w i t h the Commission. 

With r e s p e c t to Order R - l l l - P , I t h i n k 

my point i n i t i a l l y , and I t h i n k Mr. C a r r o l l i s 
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a g r e e i n g w i t h i t , i s t h a t i n t h i s proceeding, I 

t h i n k Commissioner C a r l s o n r a i s e d t h a t , we can't 

change the r u l e i n t h i s proceeding. 

The a d v i c e I gave the Examiner at the 

Examiner Hearing was t h a t we need to i n t e r p r e t 

and apply R - l l l - P i n a manner i n which i t i s 

c o n s t i t u t i o n a l l y sound and d e f e n s i v e . 

My concern, and I th i n k Mr. C a r r o l l has 

r a i s e d a v e r y good po i n t , and i t ' s the point I 

r a i s e d at the Examiner Hearing, i s th a t the way 

R - l l l - P works -- I'm going to s t a t e i t p r a c t i c a l , 

and, Mr. High, w e ' l l g i v e you a chance to jump 

i n -- but the way R - l l l - P works i s the potash 

company f i l e s a map with the a p p r o p r i a t e 

mineral-owning a u t h o r i t y , the BLM or S t a t e Land 

O f f i c e , and e s s e n t i a l l y they do nothing. I n the 

most r e c e n t c a s e , the Land O f f i c e r a i s e d some 

q u e s t i o n s and requested some data from the mining 

company. 

The impact of t h a t i s , from a 

c o n s t i t u t i o n a l s t a n d p o i n t and the i s s u e t h a t I'm 

concerned with i n terms of making the c u r r e n t 

R - l l l - P a v a l i d c o n s t i t u t i o n a l q u e s t i o n , i s th a t 

the impact of f i l i n g an R - l l l - P -- I mean, excuse 

me, an LMR under R - l l l - P i s t h a t the o i l and gas 
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m i n e r a l i n t e r e s t owner i s e f f e c t i v e l y denied 

t h e i r p roperty without any o p p o r t u n i t y to 

c h a l l e n g e t h a t R - l l l - P because, as Mr. High 

d e s c r i b e s the p r o c e s s and as I p e r c e i v e i t , the 

only person i n the l e g a l sense of being an e n t i t y 

that can even review or ask for a review of an 

LMR i s the s t a t e or f e d e r a l agency. 

T h e r e f o r e , the owner of an i n t e r e s t , 

which i s a f f e c t e d and which i s denied, i s denied 

any o p p o r t u n i t y whatsoever to c h a l l e n g e the b a s i s 

upon which t h e i r p roperty i s taken. 

Now, I would contend t h a t t h e r e a r e two 

ways t h a t t h a t could be done. I n a r e a l world 

t h i n g would be, one, i s t h a t t h e r e could be an 

a d v e r s a r i a l p r o c e s s at the time an LMR i s c r e a t e d 

at which those c h a l l e n g e s could be made. And 

perhaps a second way i s to d e a l w i t h i t on a 

i n d i v i d u a l i z e d b a s i s . 

But my concern from the s t a n d p o i n t of 

making R - l l l - P as i t e x i s t s as a c o n s t i t u t i o n a l 

r u l e i s t h a t the owner of a property i n t e r e s t has 

to have some opportunity to be heard on 

d e p r i v a t i o n of t h a t p r o p e r t y i n t e r e s t . 

Now, Mr. C a r r o l l has couched i t i n 

terms of a d e l e g a t i o n of a u t h o r i t y , and I've 
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couched i t kind of i n terms of the t a k i n g of 

prope r t y . 

CHAIRMAN LeMAY: Wasn't your purpose i n 

t r y i n g to frame t h i s i s to get away from t h i s 

argument you're j u s t p r e s e n t i n g r i g h t now; tha t 

we're g e t t i n g i n t o a l a r g e r argument here than we 

should i n t r y i n g to f i n d what t h i s Commission i s 

to decide today? 

I grant you, t h a t ' s got to be a b i g 

problem, and we're a l l cognizant of t h a t 

problem. But i n making our l e g a l d e t e r m i n a t i o n 

of the i s s u e here, by j u s t t a c k l i n g t h a t 

q u e s t i o n , I t h i n k we're r e a l l y g e t t i n g i n t o a --

MR. STOVALL: I make i t i n the context 

of a request f or an ex c e p t i o n to R - l l l - P , 

p r o h i b i t i o n a g a i n s t d r i l l i n g , i n t h a t I t h i n k 

t h a t because the c u r r e n t r u l e does not al l o w any 

method f o r e f f e c t i v e p roperty i n t e r e s t owner to 

c h a l l e n g e an LMR, that p o s s i b l y the only 

mechanism f o r t h a t property owner to have at 

l e a s t a forum to pr e s e n t t h e i r i n t e r e s t i n 

prope r t y r i g h t s i s through an e x c e p t i o n p r o c e s s . 

CHAIRMAN LeMAY: By g r a n t i n g t h a t 

e x c e p t i o n p r o c e s s , you're opening up the argument 

on whether R - l l l - P i s a v a l i d , d e f e n s i b l e --
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MR. STOVALL: No. What I'm su g g e s t i n g 

i s t h a t i f you i n t e r p r e t i t to a l l o w an 

ex c e p t i o n , and i t doesn't go to the i s s u e of 

whether waste o c c u r s , but i t g i v e s them then the 

oppo r t u n i t y under the e x i s t i n g R - l l l - P to — 

CHAIRMAN LeMAY: Try to make tha t 

argument ? 

MR. STOVALL: — t r y to make tha t 

argument and d i s c u s s i t . 

Now, p r o c e d u r a l l y , Mr. Chairman, l e t me 

suggest what I t h i n k you can do. I t h i n k you're 

going to have to -- you're going to r u l e today, I 

assume? 

CHAIRMAN LeMAY: Well, I th i n k we have 

to because i n order f o r t h i s t h i n g to go on, I 

th i n k everyone here has to know where we're 

going. 

MR. STOVALL: Obviously you cannot go 

and meet i n c l o s e d s e s s i o n . 

CHAIRMAN LeMAY: Can't we? 

MR. STOVALL: I'm going to have to 

a d v i s e you no. 

CHAIRMAN LeMAY: Can we speak i n very 

q u i e t terms up here, or does everyone have to 

hear i t ? 
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MR. STOVALL: What we can do, you may 

or may not -- you can go o f f the r e c o r d and have 

a d i s c u s s i o n amongst the Commissioners with 

i n s t r u c t i o n s to the f o l k s s i t t i n g out the r e to 

s i t down and shut up, t h a t you're not going to --

i t ' s now your d e l i b e r a t i o n s e s s i o n and you don't 

have to hear t h e i r input anymore. 

CHAIRMAN LeMAY: L e t ' s get o f f the 

re c o r d only to get away from the l e g a l s t u f f . 

Can we do t h a t ? 

MR. STOVALL: A b s o l u t e l y . 

MR. CARROLL: Mr. LeMay, j u s t before 

you do — 

CHAIRMAN LeMAY: Sure. P l e a s e , Mr. 

C a r r o l l , address the i s s u e . 

MR. CARROLL: I'm s o r r y . I made a 

statement t h a t Mr. High has made comments e a r l i e r 

t h a t he did not th i n k the S t a t e Land O f f i c e had 

the a u t h o r i t y to approve or disapprove, and he 

got up here and c o n t r a d i c t e d that statement. 

A l l I want to do i s t h a t the 

Commissioners have the t r a n s c r i p t . There i s a 

dialogue t h a t s t a r t s about on page 65 by Mr. 

High, and on page 66 he f l a t l y s t a t e s , "The 

f u n c t i o n of the S t a t e Land O f f i c e i s not to 
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approve or disapprove. I t i s to r e c e i v e the 

inf o r m a t i o n t h a t we use i n our judgment to 

de s i g n a t e something an LMR and to see whether i t 

i s c o n s i s t e n t w i t h the data i t has." 

And t h a t ' s what I was r e f e r r i n g to, and 

I j u s t wanted to c l a r i f y t h a t . 

MR. HIGH: I agree I s a i d t h a t . I 

agree I s a i d t h a t . 

CHAIRMAN LeMAY: Good. Now, can we go 

off the r e c o r d f o r a minute and d i s c u s s t h i s ? 

[A d i s c u s s i o n was h e l d o f f the r e c o r d . ] 

[A r e c e s s was taken.] 

CHAIRMAN LeMAY: Let the r e c o r d show 

that we're back on the r e c o r d and that we 

conducted our d e l i b e r a t i o n s i n p u b l i c and have 

come to the f o l l o w i n g c o n c l u s i o n s . 

F i r s t of a l l , we w i l l take a vote on 

whether the Commission has the a u t h o r i t y to grant 

e x c e p t i o n s under t h e i r R - l l l - P r u l e s . 

Commissioner Weiss? 

COMMISSIONER WEISS: Yes. 

CHAIRMAN LeMAY: Commissioner C a r l s o n ? 

COMMISSIONER CARLSON: Yes. 

CHAIRMAN LeMAY: No. 

Two to one, the Commission has the 
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a u t h o r i t y to grant e x c e p t i o n s i n the b u f f e r zone. 

MR. STOVALL: Within an LMR. 

CHAIRMAN LeMAY: Within an LMR, y e s . 

The b u f f e r zone --

MR. STOVALL: — i s a p a r t of i t . 

CHAIRMAN LeMAY: Well, the b u f f e r zones 

are d e f i n e d by LMRs. 

MR. STOVALL: R i g h t . 

CHAIRMAN LeMAY: Next i n our 

d e l i b e r a t i o n s i t was suggested t h a t these i s s u e s 

w i l l take p l a c e before the Examiner, e x c e p t i o n s 

to the r u l e , l i k e e x c e p t i o n s on unorthodox 

l o c a t i o n s , would be c a s e s brought before the 

Examiner. Do you agree with t h a t ? 

COMMISSIONER WEISS: Yes. 

CHAIRMAN LeMAY: Commissioner C a r l s o n ? 

COMMISSIONER CARLSON: Yes. 

CHAIRMAN LeMAY: And I do too. So l e t 

the r e c o r d show t h a t a l l t h r e e of us vote i n the 

a f f i r m a t i v e t h a t there w i l l be e x c e p t i o n s . 

Granted, however, the i s s u e to e x c e p t i o n s w i l l 

be, l i k e e x c e p t i o n s to the unorthodox l o c a t i o n s , 

w i l l be brought before Examiner Hearings. 

I s t h e r e anything e l s e concerning the 

l e g a l i s s u e s ? 
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MR. STOVALL: Having opened t h a t up, of 

course, t h a t r a i s e s a l l the q u e s t i o n s t h a t are 

p r o c e d u r a l l y i n v o l v e d here. 

I t h i n k , Mr. High, perhaps you can help 

me w i t h t h i s one. With r e s p e c t to the southern 

two w e l l s , the w e l l s i n the southwest q u a r t e r , I 

made the statement t h a t timing might be an i s s u e 

on t h a t as to whether th e r e was i n f a c t an LMR i n 

e f f e c t at the time those a p p l i c a t i o n s were f i l e d , 

when the c a s e s were docketed, and when the c a s e s 

were heard and o r d e r s i s s u e d . 

Your c o n t e n t i o n i s that t h a t ' s not 

c r i t i c a l ; t h a t t h a t i s a q u e s t i o n of whether they 

are -- whether waste of potash would occur; i s 

th a t c o r r e c t ? 

MR. HIGH: Yes. There's nothing i n the 

s t a t u t e s i n New Mexico t h a t s a y s you can waste 

potash j u s t because someone gets t h e r e before the 

other one. I t s a y s you can't waste potash. So 

timing to me i s not an i s s u e . I t ' s o b v i o u s l y one 

i n which evidence w i l l be o f f e r e d . I don't t h i n k 

i t i s a c r i t i c a l i s s u e t h a t would r e s o l v e the 

mat t e r . 

MR. STOVALL: That would become as much 

a f a c t u a l d e t e r m i n a t i o n as a l e g a l one th a t would 
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have to be made today. I s t h a t what you're 

suggest ing? 

MR. HIGH: That's c o r r e c t . 

MR. STOVALL: Mr. C a r r o l l ? That's the 

next t h r e s h o l d q u e s t i o n , I t h i n k , the Commission 

would address i f i t ' s a l e g a l q u e s t i o n . 

MR. HIGH: Could I comment on the 

Examiner p a r t of t h i s ? I f t h i s i s going back to 

the Examiner, I t h i n k t h a t r a i s e s some other 

l e g a l i s s u e s . 

I don't t h i n k t h i s i s the type of a 

matter t h a t ' s a p p r o p r i a t e f o r the Examiner. The 

Examiner i s bound by OCC o r d e r s . I f t h i s goes 

back to an Examiner now f o r a h e a r i n g on 

e x c e p t i o n s -- and I don't have any problem with 

the r u l i n g on e x c e p t i o n s , as I s a i d e a r l i e r . 

But whatever the Hearing Examiner 

d e c i d e s , we are e n t i t l e d , e i t h e r s i d e , e i t h e r Mr 

C a r r o l l or myself, i s e n t i t l e d to by s t a t u t e to 

h e a r i n g de novo back before t h i s Commission to 

say t h a t the h e a r i n g on e x c e p t i o n s to R - l l l - P 

w i l l now be heard by a Hearing Examiner with the 

r i g h t of de novo back to t h i s Comission, t h a t ' s 

d e c i d i n g nothing other than we are going to go 

through a whole l o t of s t u f f f o r nothing. 
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The h e a r i n g before the Hearing Examiner 

w i l l be an a b s o l u t e waste of time. 

CHAIRMAN LeMAY: Mr. High, can I 

address t h a t , because t h a t ' s come up with other 

i s s u e s ? The f a c t t h a t the Commission i s charged 

with w r i t i n g r u l e s and r e g u l a t i o n s . The 

Commission i s a l s o charged w i t h h e a r i n g de novo 

c a s e s where we've had many a p p l i c a n t s wanting to 

go d i r e c t l y to the Commission because t h e r e are 

c a s e s -- I mean, they t o l d us, "Hey, we're going 

to oppose t h a t c a s e ; t h e r e f o r e , hear i t at the 

Commission l e v e l . " Don't screw around with the 

Examiner l e v e l i s what t h e y ' r e s a y i n g . 

I've had to deny t h a t ; o t h e r w i s e , every 

c o n t e s t e d case would come before the Commission. 

And we r e a l l y -- the Commission i s n ' t s t a f f e d to 

meet as o f t e n as the Examiners a r e . 

So the reason those t h i n g s , even though 

they could be appealed to the Commission, s t a r t 

at the Examiner l e v e l i s because of that 

procedure. 

MR. HIGH: We've a l r e a d y been th e r e 

once, Mr. LeMay. And i f you now send us back 

t h e r e , t h a t ' s not f a i r to our c l i e n t s . I t ' s not 

f a i r to Y a t e s Petroleum, and i t ' s not f a i r to New 
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Mexico Potash. 

MR. CARROLL: May I ask a poin t of 

c l a r i f i c a t i o n ? I'm not i n t e r r u p t i n g because I 

don't even understand what's going on here. 

I i n t e r p r e t e d what the vote j u s t was 

was t h a t , with r e s p e c t to these four de novo 

a p p l i c a t i o n s , the Commission has decided t h a t i t 

w i l l c o n s i d e r e x c e p t i o n s to Rule R - l l l . And then 

i t a l s o took a r u l e t h a t i n the f u t u r e e x c e p t i o n s 

to R - l l l w i l l be c o n s i d e r e d by the D i v i s i o n 

Examiners. 

Were you a l s o meaning, and t h i s i s 

where my co n f u s i o n i s , were you meaning t h a t 

these four c a s e s were a u t o m a t i c a l l y going to go 

back to the -- I didn't read t h a t i n t o t h a t . 

MR. HIGH: That's what I understood. 

MR. CARROLL: I j u s t don't know. Could 

you c l a r i f y so I can --

MR. STOVALL: That's a good g u e s t i o n . 

CHAIRMAN LeMAY: That's a good one. 

COMMISSIONER CARLSON: I didn ' t 

understand i t th a t way when I d i s c u s s e d i t . I 

was t a l k i n g about f u t u r e c a s e s . 

MR. CARROLL: That's what I thought. 

COMMISSIONER CARLSON: I t h i n k i t 
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was — I don't know how my f e l l o w Commissioners 

f e l t about the vote on t h a t , but --

CHAIRMAN LeMAY: Well, why would these 

c a s e s be heard by us and f u t u r e c a s e s be heard by 

the Examiners? What's the reason behind t h a t ? 

MR. STOVALL: L e t me o f f e r you some 

r a t i o n a l e f o r t h a t . One i s t h a t t h e y ' r e here 

a l r e a d y . I t h i n k you can say t h e y ' r e a l r e a d y de 

novo c a s e s before you. I t h i n k t h a t I understand 

the Commission's p o l i c y w i t h r e s p e c t to not 

he a r i n g o r i g i n a l c a s e s every time t h e r e ' s a 

co n t e s t e d c a s e . 

Given the unique nature of t h i s c a s e , I 

t h i n k to pre s e n t the f a c t u a l evidence r e g a r d i n g 

an e x c e p t i o n before the Commission and a l l o w the 

Commission to make the r u l i n g s i n the f i r s t such 

a p p l i c a t i o n , which i s a l r e a d y before them, I 

t h i n k t h a t would be of great a s s i s t a n c e to an 

Examiner because I t h i n k , q u i t e f r a n k l y , i f you 

throw these back to the Examiner r i g h t now to 

hear t h a t evidence with a b s o l u t e l y no guidance 

whatsoever, I t h i n k t h a t would put the Examiner 

i n a very d i f f i c u l t s i t u a t i o n . 

And I would recommend t h a t you leav e 

these at the Commission f o r th a t o r i g i n a l 
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hear ing. 

CHAIRMAN LeMAY: I have no problem with 

t h a t . That was your i n t e r p r e t a t i o n when you made 

the s u g g e s t i o n ? 

COMMISSIONER CARLSON: Yes. 

CHAIRMAN LeMAY: B i l l , i s t h a t — 

COMMISSIONER WEISS: [Nodded.] 

CHAIRMAN LeMAY: I would agree w i t h 

t h a t too. So i n terms of these four c a s e s , 

y o u ' l l get some guidance from t h i s Commission. 

But as a p r o c e d u r a l t h i n g , e x c e p t i o n s to r u l e s 

are g e n e r a l l y h e l d at the Examiner l e v e l . 

MR. STOVALL: T h i s i s an e x c e p t i o n to 

th a t p o l i c y about e x c e p t i o n s to r u l e s . 

MR. HIGH: I apo l o g i z e f o r 

misunderstanding. 

CHAIRMAN LeMAY: I t ' s a v a l i d p o i n t . I 

was i n doubt on t h a t myself. 

MR. CARROLL: D i s t i n c t group on both 

s i d e s . 

CHAIRMAN LeMAY: So we're at the point 

where the Commission i s going to hear a l l four 

c a s e s f a c t u a l l y . 

MR. STOVALL: I th i n k Mr. High has made 

a good p o i n t , and I t h i n k i t does s i m p l i f y the 
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Commission's t a s k , i s i f you simply look at a l l 

four a p p l i c a t i o n s as waste of potash v e r s u s waste 

of o i l c a s e s -- i s what t h e y ' r e r e a l l y going to 

be -- and hear the t o t a l i t y of evidence i n t h a t 

context of which the e x i s t e n c e of an LMR can come 

back up at t h a t time and get the f a c t u a l evidence 

and i n f o r m a t i o n i n w i t h r e s p e c t to t h a t . I t h i n k 

t h a t makes i t p r o c e d u r a l l y manageable f o r --

MR. CARROLL: I would have to agree. 

There are some c o n s i d e r a t i o n s about the timing 

t h a t w i l l form p a r t of the evidence. And I t h i n k 

as long as our hands are not c o n s t r a i n e d from at 

l e a s t p r e s e n t i n g the evidence so t h a t we get the 

f a c t u a l framework where a l l these t h i n g s 

o c c u r r e d , I've got no problem w i t h t h a t . 

J u s t a l l of them are thrown back t h e r e , 

and t h e r e ' s no l i m i t a t i o n on the evidence to be 

presented, then we can make a good case and not 

t i e our hands at t h i s s t a g e . I don't want to do 

t h a t e i t h e r . 

CHAIRMAN LeMAY: Do you t h i n k you could 

r e a l l y s t i l l walk t h a t narrow l i n e now t h a t we've 

granted e x c e p t i o n s between waste i s s u e s and the 

c o l l a t e r a l a t t a c k on R - l l l - P ? 

MR. CARROLL: I t h i n k my c l i e n t would 
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say no, but I t h i n k as a lawyer because, you 

know, my comment e a r l i e r , I am i n disagreement at 

times w i t h Mr. S t o v a l l , but I h o n e s t l y have to 

r e c o g n i z e h i s l e g a l arguments, and he makes some 

good, sound arguments. And I'm not sure t h a t I 

have l e g a l precedent to d i s p u t e i t . Maybe I've 

got common sense arguments and so f o r t h . 

And I j u s t wanted to be honest with 

you, Mr. LeMay. I can see where we can. I can't 

make a t o t a l p r e d i c t i o n , but I can at l e a s t see 

t h a t i t may be p o s s i b l e . And i f t h a t ' s the --

r i g h t now what comes to mind where we're going to 

have to c o n s i d e r t h i s i s the i s s u e of subpoenas. 

And what I'm going to t e l l the 

Commission th e r e i s t h a t t h e r e ' s been a number of 

c a s e s . I can give you an order and a case 

between potash companies and Texaco, which i s 

going on i n these d i s c u s s i o n s i n 1977, where you 

en t e r e d i n t o a p r o t e c t i v e order. 

And, I mean, the Commission knows how 

to handle these t h i n g s and have done i t i n the 

past w i t h t h i s p r i v i l e g e d m a t e r i a l . A l l I want 

to suggest to you, we could do that i n e x e c u t i v e 

s e s s i o n s and what have you. 

And c e r t a i n l y , and i t appears to me, 
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and — w e l l , no, i t was not Mr. Bruce t h a t was 

i n v o l v e d i n t h a t . I t was Mr. H a l l . But i t 

appeared to me t h a t t h a t was a workable 

s o l u t i o n . I t happens a l l the time i n the 

courthouse. There's no a b s o l u t e p r i v i l e g e of 

t h i s k i n d of documents, though t h e r e ' s a 

re c o g n i z e d r i g h t which we've got to give due 

deference to. 

And I w i l l give Mr. High t h a t . And we 

can c e r t a i n l y come up with a p r o t e c t i v e order. 

And again, t h e r e we've s k i r t e d ray c o n s t i t u t i o n a l 

problem. I t h i n k t h e r e ' s a mechanism. 

MR. HIGH: Are we arguing the subpoenas 

now? Because we don't want to produce t h a t 

s t u f f . 

MR. STOVALL: I don't t h i n k we're 

arguing subpoenas at t h i s p o i n t . I t h i n k the 

q u e s t i o n was: Can these excepted R - l l l - P c a s e s 

be heard without being an a t t a c k on R - l l l - P ? 

I t h i n k the answer to t h a t , Mr. 

Chairman, i s t h a t i t i s ve r y p o s s i b l e t h a t some 

of the e v i d e n t i a r y s t u f f and the argument t h a t 

w i l l come out may be used i n the f u t u r e i n a 

d i s c u s s i o n of R - l l l - P . 

But I don't t h i n k t h a t h e a r i n g these 
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c a s e s i n and of themselves w i l l -- I t h i n k i t i s 

made w i t h i n the context of R - l l l - P , and I don't 

t h i n k t h a t you've --

MR. CARROLL: That's, I t h i n k , maybe a 

shorthand way of s a y i n g i t . 

CHAIRMAN LeMAY: Okay. That's what we 

want to happen. 

MR. CARROLL: I understand. 

CHAIRMAN LeMAY: We don't want to 

broaden t h i s t h i n g . That's always been a 

concern, I t h i n k , of the Commission t h a t i f we're 

going to open i t up, w e ' l l open i t up. But l e t ' s 

not mix apples and oranges here. We're t r y i n g to 

walk a f i n e l i n e . 

MR. HIGH: I t h i n k i t can be done, Mr. 

LeMay. I don't know i f i t w i l l be done. 

CHAIRMAN LeMAY: I don't know e i t h e r . 

MR. STOVALL: We'll manage as best we 

can . 

CHAIRMAN LeMAY: Can you get together 

i n terms of case management because you a l l know 

how many days? T h i s i s a f t e r y e a r s of committee 

work and how long the o i l potash R - l l l - P took and 

how long these t h i n g s can take. I f you get too 

many i s s u e s i n v o l v e d , mine s a f e t y or a l l t h a t 
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s t u f f , i f we hear t h a t , we may get a l i t t l e b i t 

away from what we're t r y i n g to do. 

MR. HIGH: I n terms of Mr. C a r r o l l and 

I g e t t i n g together and t r y i n g to come up with the 

i s s u e s and tha t s o r t of t h i n g , I ' l l be more than 

w i l l i n g to do t h a t . 

We can't get together on what he 

subpoenaed. We won't produce t h a t . 

CHAIRMAN LeMAY: That's a s e p a r a t e 

i s s u e . F i r s t , I want a l i t t l e b i t of case 

management here. You a l l meeting w i t h Mr. 

S t o v a l l can p r e t t y w e l l d e l i n e a t e the i s s u e s , 

b o i l i t down to the narrowest p o s s i b l e framework 

i n e x c e p t i o n s , as we view e x c e p t i o n s . 

MR. HIGH: We'll be more than glad to 

t r y to do t h a t . 

CHAIRMAN LeMAY: Okay. I t h i n k t h a t ' s 

important e s p e c i a l l y . 

Do you have anything to add to t h a t ? 

COMMISSIONER CARLSON: No, I don't. 

CHAIRMAN LeMAY: Are we ready to look 

at the second i s s u e ? 

MR. STOVALL: We're now at the subpoena 

i s s u e s . 

CHAIRMAN LeMAY: Subpoena i s s u e s . 
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Should we hear arguments on those or take a 

break? How long are you guys going to argue 

subpoenas? 

MR. CARROLL: Mr. LeMay, I'm r e a l l y not 

going to argue very lengthy. I t h i n k t h a t the 

Commission has r e c o g n i z e d t h a t we have a r i g h t 

and the Commission has an o b l i g a t i o n to determine 

w i t h i n the parameters of R - l l l - P whether we can 

make a c l e a r demonstration t h a t commercial potash 

w i l l not be unduly wasted. 

Now, t h a t ' s the burden. R - l l l - P , and 

l e t me -- before our R - l l l - P was w r i t t e n , I t h i n k 

the burden was -- the o i l and gas i n d u s t r y s a i d I 

want to d r i l l . The burden was then upon the 

potash company to come i n and prove, hey, you're 

going to waste. 

One of the t h i n g s t h a t R - l l l - P 

e f f e c t i v e l y d id was s h i f t the burden. I t took i t 

out of the potash company and put i t s g u a r e l y on 

the o i l and gas i n d u s t r y . I th i n k that was a 

r e c o g n i t i o n of the f a c t t h a t they have something 

t h e r e to be p r o t e c t e d . Whether I agree w i t h t h a t 

or not, I t h i n k t h a t was a r e c o g n i t i o n of i t and 

give the Commission due deference. 

But i n changing and s h i f t i n g the 
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burden, i t i s fundamentally u n f a i r to deny the 

o i l and gas companies i n f o r m a t i o n which i s s o l e l y 

i n the p o s s e s s i o n of the i n d i v i d u a l potash 

companies, deny them th a t i n f o r m a t i o n which i s 

c r i t i c a l to c a r r y i n g the burden. 

Now, what we're a s k i n g for i s c r i t i c a l 

to d e t e r m i n a t i o n of whether or not t h i s i s 

commercial and whether w e ' l l be wasting 

commercial d e p o s i t s . That's our burden. We have 

to have i t . 

Now, we r e c o g n i z e , and the Commission's 

done t h i s over the y e a r s , t h a t they c o n s i d e r i t 

p r o p r i e t a r y , and I do not doubt t h a t t h e r e i s 

extreme c o m p e t i t i o n between the v a r i o u s potash 

companies for the market and the potash. 

And whatever they have h e l d i s 

p r o p r i e t a r y , I t h i n k we need to honor t h a t , but 

gi v e us a c c e s s under very s t r i c t , p r o t e c t i v e 

d e v i c e s , an agreement between us, which d e s c r i b e s 

how the i n f o r m a t i o n w i l l be r e c e i v e d , handled, 

p r o t e c t e d . 

And then when we do have our 

Commission, we can r e s t r i c t the audiences so t h a t 

t h e r e ' s no c o m p e t i t o r s . I t w i l l go i n t o a c l o s e d 

and s e a l e d , as I understand i t — the cas e I was 
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t a l k i n g about i s Case 9148. T h i s was two 

a p p l i c a t i o n s . I t was 9148 and 9158, two 

a p p l i c a t i o n s by Texaco, and r e s u l t e d i n Order 

R-8491 . 

And the r e c o r d even r e f l e c t s the 

c o n f i d e n t i a l i t y agreement t h a t was en t e r e d i n t o 

between the p a r t i e s . The Commission found t h a t , 

you know, the order. And i n t h a t case a l l of 

th a t i n f o r m a t i o n was s e a l e d when i t was 

p r o p r i e t a r y . 

And b a s i c a l l y the agreement p r o v i d e s 

f o r the potash company to decide what's 

p r o p r i e t a r y . The o i l and gas company d e c i d e s 

what's p r o p r i e t a r y . And i f they decide i t , i t ' s 

p r o t e c t e d u n l e s s t h e r e ' s good cause f or i t not to 

be. And q u i t e f r a n k l y we have no reason to 

c o n t e s t t h a t . We j u s t want to be able to use i t 

for the purposes of t h i s l i m i t e d h e a r i n g . We'll 

s e a l i t , and we w i l l p r o t e c t i t . 

I t h i n k t h a t ' s a c o n s t i t u t i o n a l r i g h t . 

I f you're going to p l a c e a burden on us, don't 

deny us the t o o l s to c a r r y t h a t burden because 

t h e y ' r e the only ones t h a t got i t . Throughout 

a l l our j u r i s p r u d e n c e , t h a t ' s a ve r y s i m p l e 

p r o p o s i t i o n that has always been honored. 
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Furthermore, I d i r e c t your a t t e n t i o n to 

the c o u r t s and the Rules of Evidence. The r u l e s 

w i t h r e s p e c t to trade s e c r e t s and c o n f i d e n t i a l 

m a t e r i a l and p r o p r i e t a r y i n f o r m a t i o n i s not an 

a b s o l u t e p r i v i l e g e . There i s no a b s o l u t e 

p r i v i l e g e anywhere i n the c o u r t s . I t i s a r i g h t 

t h a t must be p r o t e c t e d . We concede t h a t , and we 

w i l l agree. And w e ' l l work with Mr. High to 

p r o t e c t t h i s i n f o r m a t i o n . 

The r u l e s , the s t a t u t e g i v e s t h i s 

Commission the power to subpoena documents t h a t 

are n e c e s s a r y to the p r e s e n t a t i o n of our c a s e . 

That's a l l we're a s k i n g . And we r e c o g n i z e t h a t 

they have the same r i g h t . 

Now, the i n f o r m a t i o n t h a t they have 

requested at t h i s point i n time does not get i n t o 

p r o p r i e t a r y i n f o r m a t i o n . And I'm not s a y i n g they 

can't request other i n f o r m a t i o n . Now, again i f 

they get i n t o t h a t , you know, i t ' s s t i l l s u b j e c t 

to, you know, the normal, i t ' s a harassment or 

whatever. 

But i f i t ' s r e a l l y r e l e v a n t , i t ' s not 

harassment, i t ' s c o n f i d e n t i a l , a l l we w i l l ask i s 

for i t to be p r o t e c t e d and l i v e w i t h the same 

agreement. And I t h i n k the law i s c l e a r l y on the 
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s i d e of g r a n t i n g the subpoenas. You have the 

s t a t u t o r y a u t h o r i t y to do t h i s . 

Mr. High's only complaint i s t h a t i t ' s 

p r o p r i e t a r y and they don't want to share i t . 

F i n e . I know they don't want to share i t with 

the p u b l i c . But he wants to impose upon us the 

burden here. I t ' s a very heavy burden, I grant 

you, so give us the i n f o r m a t i o n . 

CHAIRMAN LeMAY: Mr. High. 

MR. HIGH: Mr. Chairman, what Y a t e s has 

asked f o r here i s core hole data c o v e r i n g ten 

s e c t i o n s of land. And what they can do with t h a t 

and what they do want to do w i t h i t i s to c r e a t e 

the o u t l i n e s of our ore body for our e n t i r e mine, 

and we don't want to give t h a t i n f o r m a t i o n to 

anyone under any p r o t e c t i v e order or anything 

e l s e . That i s simply too s e c r e t i v e f o r us to 

r e l e a s e to anyone under any c o n d i t i o n s . 

What we have given them and what we 

th i n k i s r e l e v a n t to them i s what does our core 

hole data show i n S e c t i o n 2 where these w e l l s are 

being proposed? That i s r e l e v a n t , and we've 

given them t h a t data of th a t core hole No. 162. 

We gave i t to them. And i t shows about 16 

per c e n t K_0 s y l v i t e potash. We've given them 
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t h a t . That i s r e l e v a n t , and I agree t h e y ' r e 

e n t i t l e d to i t . And they need t h a t to develop 

t h e i r case and t r y to convince you t h a t they 

won't waste potash. 

But they don't need the core hole data 

over ten other s e c t i o n s of land so they can 

o u t l i n e the contours of our ore body, not for the 

purpose of t h i s proceeding. What they can do 

t h a t and what they want to do w i t h i t i s t r y to 

show t h i s Commission t h a t our LMR i s not p r o p e r l y 

d e s i g n a t e d ; t h a t i t i n c l u d e s some ore t h a t they 

don't t h i n k i s commercial; t h a t they don't t h i n k 

we can mine. 

That's what they want to do. They want 

to a t t a c k the whole LMR. They don't want to 

l i m i t the i s s u e j u s t to whether or not the 

d r i l l i n g i n S e c t i o n 2 w i l l or w i l l not waste 

potash. 

I f t h a t ' s the only i s s u e they wanted to 

address, we've given t h a t to them. We've given 

them a l l the core hole data we have i n S e c t i o n 

2. And we don't mind g i v i n g i t to them. We've 

t o l d them we don't want them showing i t to 

anybody. But they can't use t h a t as a 

s p r i n g b o a r d to get a l l of our core hole data i n 
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ten other s e c t i o n s to o u t l i n e the contours of our 

ore body. 

That i s simply too s e n s i t i v e , and we 

don't want to r e l e a s e t h a t under any type of a 

p r o t e c t i v e order because i t ' s simply not r e l e v a n t 

to the i s s u e s here. I t might be r e l e v a n t to 

w h o l e s a l e a s s a u l t on R - l l l - P and the LMR concept, 

but i t ' s not r e l e v a n t to whether or not these 

w e l l s i n S e c t i o n 2 w i l l waste or w i l l not waste 

potash. 

MR. STOVALL: Mr. High, can I ask you a 

g u e s t i o n on t h a t t h a t comes to my mind? I t would 

seem to me t h a t one of the i s s u e s i n 

c o m m e r c i a l i t y might be, f o r example, i f you get 

the i n f o r m a t i o n on S e c t i o n 2 and t h a t was 

e x c l u s i v e l y -- the g u e s t i o n would be i s i t 

commercial to mine i n S e c t i o n 2? And the answer 

to t h a t q u e s t i o n might be no. 

But the other q u e s t i o n might be i f I've 

got to mine elsewhere, then r e a c h i n g out and 

g e t t i n g S e c t i o n 2 then becomes commercially 

f e a s i b l e and i t ' s a d i f f e r e n t i s s u e . 

MR. HIGH: I t ' s the same i s s u e , Mr. 

S t o v a l l . I f you a l l o w t h a t kind of evidence, i t 

i s a w h o l e s a l e a s s a u l t on R - l l l - P because the LMR 
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i n t h i s a r e a comes r i g h t down to the top of 

S e c t i o n 2. And s i n c e R - l l l - P was i s s u e d , no one 

has ever questioned t h a t being LMR, d e f i n e d i n 

R - l l l - P as being commercial grade potash. 

Are you now going to allo w them to come 

i n and now c h a l l e n g e the d e s i g n a t i o n of th a t as 

being, quote, "commercial grade potash"? I f 

you're going to a l l o w t h a t , then we're i n t o t h i s 

w h o l e s a l e a s s a u l t , as Mr. LeMay s a i d , on 

R - l l l - P . 

MR. CARROLL: I have to d i s a g r e e w i t h 

Mr. High. And I t h i n k Mr. S t o v a l l r e a l l y h i t the 

n a i l on the head. What we're charged with i s 

showing t h a t t h e r e w i l l not be a waste, an undue 

waste. 

What does waste say, the d e f i n i t i o n of 

waste? I t s a y s , " D r i l l i n g or producing 

o p e r a t i o n s f o r o i l or gas w i t h i n any a r e a 

c o n t a i n i n g commercial d e p o s i t s of potash where 

such o p e r a t i o n s would have the e f f e c t unduly to 

reduce the t o t a l g u a n t i t y of such commercial 

d e p o s i t s of potash which may rea s o n a b l y be 

reco v e r e d i n commercial q u a n t i t i e s or where such 

o p e r a t i o n s would i n t e r f e r e unduly with the 

o r d e r l y commercial development." 
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Mr. High wants to unreasonably r e s t r i c t 

the d e f i n i t i o n of waste. We have a r i g h t . We're 

charged w i t h t h i s . I f we can overcome a l l of 

t h i s , we have to c o n s i d e r the waste i s not waste 

u n l e s s we unreasonably reduce the t o t a l 

q u a n t i t i e s of r e c o v e r a b l e potash. 

A c t i v i t i e s are not waste u n l e s s we show 

tha t we're going to reduce the q u a n t i t i e s t h a t 

may r e a s o n a b l y be recovered i n commercial 

q u a n t i t i e s . How do you determine? You don't 

narrow i t to S e c t i o n 2. You've got to look at 

t h i s p a r t i c u l a r mining o p e r a t i o n . 

T h i s i s our burden. We need to be able 

to look at i t . We have -- the s t a t u t e s a y s we. 

can operate i n i t . I don't t h i n k t h i s Commission 

can narrow t h a t d e f i n i t i o n . 

And f i n a l l y , these o p e r a t i o n s would 

have to i n t e r f e r e unduly w i t h the o r d e r l y 

commercial development of such potash d e p o s i t s . 

We're not t a l k i n g about the potash. We're 

t a l k i n g about i n j u s t one l i t t l e a r e a where 

you're d r i l l i n g the w e l l . We're t a l k i n g about 

a l l the potash d e p o s i t s . Are we going to 

i n t e r f e r e ? 

Unless we look at the t o t a l p i c t u r e , we 
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can't d e f i n e or determine whether or not we're 

i n t e r f e r i n g w i t h the o r d e r l y development of these 

commercial d e p o s i t s or i f we're unduly reducing 

the o v e r a l l amount of potash t h a t ' s going to be 

rec o v e r e d . I f you don't show t h a t , you don't 

have waste, and then we should be e n t i t l e d to 

d r i l l . 

So t h a t ' s our burden. You've got to 

l e t us d e a l w i t h t h a t burden. And the only way 

we can deal w i t h t h i s burden, as Mr. S t o v a l l was 

su g g e s t i n g i n h i s g u e s t i o n , i s to get a l l the 

in f o r m a t i o n . 

CHAIRMAN LeMAY: Does anyone e l s e have 

anything to say on the subpoena i s s u e ? 

A d d i t i o n a l q u e s t i o n s , Commissioner 

C a r l son? 

COMMISSIONER CARLSON: I don't t h i n k 

so . 

CHAIRMAN LeMAY: Commissioner Weiss? 

MR. STOVALL: Let me ask one q u e s t i o n . 

We're a c t u a l l y t a l k i n g about two subpoenas, I 

t h i n k . One i s the subpoena to the BLM, which i s 

a l s o , as you s t a t e d , covered by an FOI. And the 

other one i s the subpoena d i r e c t e d to New Mexico 

Potash. 
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And, Mr. High, l e t me ask you, again 

because I t h i n k he's b a s i c a l l y the o b j e c t o r to 

the subpoenas, the same arguments apply to both 

subpoenas; i s th a t c o r r e c t ? 

MR. HIGH: Again, Mr. S t o v a l l , I have 

not seen the subpoena to the BLM, so I can't 

r e a l l y comment. The only one I've r e a l l y seen i s 

the one Mr. C a r r o l l sent me. 

I w i l l a s s u r e you the BLM w i l l not 

under any c i r c u m s t a n c e s , subpoena or o t h e r w i s e , 

r e l e a s e p r o p r i e t a r y i n f o r m a t i o n . So, I mean, 

I've been t h a t route before myself, so I wish Mr. 

C a r r o l l good l u c k . 

MR. STOVALL: W i l l the Freedom of 

Inf o r m a t i o n Act take c a r e of i t ? 

MR. HIGH: No, they w i l l not r e l e a s e i t 

under FOIA. 

MR. STOVALL: Let me rephra s e my 

q u e s t i o n . W i l l the Freedom of Inf o r m a t i o n Act 

request take care of the i s s u e , as f a r as you're 

concerned, of Y a t e s g e t t i n g the in f o r m a t i o n ? 

T h e y ' l l get what they can get under the Freedom 

of I n f o r m a t i o n Act, and then the subpoena here 

doesn't change what t h e y ' l l get? 

MR. HIGH: No. Whatever t h e y ' r e 
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e n t i t l e d to under the FOIA, t h a t ' s f i n e w i t h me. 

I don't have any problem with t h a t . They w i l l 

not get p r o p r i e t a r y i n f o r m a t i o n under the FOIA. 

MR. STOVALL: T h e y ' l l get what they can 

get under the subpoena, they can a l s o get under 

the FOIA; i s that c o r r e c t ? I t doesn't matter 

which method they use to a c g u i r e the 

informat ion? 

MR. HIGH: No. They cannot get the 

o u t l i n e of our ore body under the FOIA. 

MR. STOVALL: And you're s a y i n g they 

can't get i t under a subpoena from us e i t h e r ; i s 

th a t c o r r e c t ? 

MR. HIGH: I hope not. Now, I don't 

know what BLM w i l l r e l e a s e . There's a l o t of 

core h o l e s out th e r e around the WIPP s i t e , and I 

sus p e c t t h a t t h a t core hole data i s i n the p u b l i c 

domain. That they can probably get. 

But the p r i v a t e i n f o r m a t i o n we have 

with r e s p e c t to the contours of our ore body and 

our r e s e r v e s , BLM has t h a t . But t h a t they cannot 

get, at l e a s t i t ' s my understanding, they cannot 

get t h a t under FOIA. That's my understanding. 

But again, I can't comment on the 

subpoena they've sent because I've seen n e i t h e r 
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the FOIA re q u e s t nor the subpoena to the BLM. 

A l l I ' v e seen I s the subpoena to me for a l l t h i s 

core hole data, economic a n a l y s i s , and e v e r y t h i n g 

e l s e we have over e l e v e n d i f f e r e n t s e c t i o n s . 

MR. STOVALL: Let me rephr a s e the 

q u e s t i o n . I f t h i s Commission were to decide to 

uphold, and I understand i t i s kind of i n 

a b s t r a c t , uphold the subpoena and i f BLM were to 

determine t h a t t h a t was p r o p r i e t a r y i n f o r m a t i o n 

which they could not r e l e a s e , I'm assuming t h a t 

you're s u g g e s t i n g t h a t they would not honor our 

subpoena? 

MR. HIGH: The BLM? That's my 

understanding. 

MR. STOVALL: Okay. That's a l l I 

wanted. That's r e a l l y what I was t r y i n g to get 

to . 

MR. CARROLL: I suspect t h a t ' s 

c o r r e c t . 

MR. KELLAHIN: Mr. Chairman? 

CHAIRMAN LeMAY: Yes. 

MR. KELLAHIN: J u s t a p o i n t . 

CHAIRMAN LeMAY: P l e a s e , Mr. K e l l a h i n . 

MR. KELLAHIN: Mr. High seeks a l e v e l 

of p r o t e c t i o n under the subpoena t h a t no o i l and 
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gas o p e r a t o r b e f o r e t h i s Commission has ev e r been 

a b l e t o a c h i e v e . 

Equate t h a t t o t h e s i t u a t i o n o f an o i l 

and gas o p e r a t o r w i t h an o i l p o o l t h a t has 

s u b s t a n t i a l d a t a o f t h e s i z e , shape, and 

c o n f i g u r a t i o n o f t h a t s o u r c e o f s u p p l y . And he 

wants -- h i s opponent needs t o c o n s t r u c t an 

i s o p a c h t o d e m o n s t r a t e t h e s i z e and shape o f 

r e s e r v o i r . We g i v e t h a t o p e r a t o r t h e d a t a p o i n t s 

so t h a t he can t e s t t h a t c o n f i g u r a t i o n . 

For Mr. High's c l i e n t s t o g i v e Yates 

one d a t a p o i n t i s i n t i m a t e l y u n f a i r . 

MR. BRUCE: Mr. Chairman? 

CHAIRMAN LeMAY: Yes, Mr. Bruce. 

MR. BRUCE: I w o u l d , h a v i n g been on 

t h e r e c e i v i n g end o f a subpoena f r o m Mr. K e l l a h i n 

and --

CHAIRMAN LeMAY: I s y m p a t h i z e w i t h 

you . 

MR. BRUCE: -- I have t o adm i t he's 

r i g h t i n t h a t t h e Commission d e c i d e d t h i s 

b e f o r e . I t was a case about a year ago 

c o n c e r n i n g f o r c e d p o o l i n g . 

And Mr. K e l l a h i n ' s c l i e n t was a b l e t o 

g e t some t i t l e d a t a f r o m two or t h r e e w e l l s . And 
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they needed i t , and they proved to the Commission 

they needed i t i n order to make a de t e r m i n a t i o n 

as to whether to j o i n i n the w e l l s . 

And I t h i n k even j u s t l o o k i n g at the 

map of the potash t h a t the BLM puts out, you can 

see t h a t the a r e a s weave i n and out among the 

whole a r e a , what i s a known potash a r e a , e t 

c e t e r a . I t h i n k i t would take s e v e r a l core h o l e s 

at the v e r y l e a s t to make a d e t e r m i n a t i o n on the 

a p p r o p r i a t e n e s s of an LMR d e s i g n a t i o n , and one i s 

j u s t not s u f f i c i e n t . 

CHAIRMAN LeMAY: Well, I don 1t t h i n k 

we're t a l k i n g about the a p p r o p r i a t e n e s s of an LMR 

d e s i g n a t i o n . We're t a l k i n g about a waste i s s u e . 

MR. BRUCE: What I'm s a y i n g i s where i s 

the potash? Can you determine i t by one core 

h o l e ? 

CHAIRMAN LeMAY: Mr. High? 

MR. HIGH: Mr. Chairman, again Y a t e s i s 

c h a l l e n g i n g our LMR. That's why they want t h i s . 

And i f you r e c a l l , you have heard a l l of these 

debates before. I don't t h i n k t h e r e ' s been 

anything s a i d i n the l a s t 20 minutes t h a t you 

haven't heard before because i t came up during 

the OCD study committee when we developed t h i s 
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l i f e of mine r e s e r v e concept. 

The same i s s u e came up then. The o i l 

and gas company s a i d w e l l , we want to see where 

your ore body i s , the good s t u f f . And we s a i d 

no, t h a t ' s p r o p r i e t a r y i n f o r m a t i o n . We won't do 

t h a t . We had been f i l i n g i t for y e a r s with the 

BLM. We agreed to add the S t a t e Land O f f i c e as 

an a d d i t i o n a l p l a c e where we would f i l e i t so 

t h a t the r e g u l a t o r y a g e n c i e s could confirm and 

have the same data that we used to d e s i g n a t e an 

LMR . 

But we i n c l u d e d i n R - l l l - P the 

f o l l o w i n g language for p r e c i s e l y the reason t h a t 

Y a t e s i s arguing t h i s morning. Paragraph G, t h i s 

i s on page 10 of R - l l l - P , paragraph G(a) s a y s as 

f o l l o w s : " Information used by the potash l e s s e e 

i n i d e n t i f y i n g i t s LMR s h a l l be f i l e d w i th the 

BLM and SLO but w i l l be c o n s i d e r e d p r i v i l e g e d and 

c o n f i d e n t i a l t r a d e s e c r e t s and commercial 

i n f o r m a t i o n w i t h i n the meaning of 43 CFR, S e c t i o n 

2.13 C{4) and S e c t i o n 19-1-2.1 NMSA 1978, and not 

s u b j e c t to p u b l i c d i s c l o s u r e . " 

Now, we d i d t h a t to prevent what Yat e s 

i s t r y i n g to do now. We don't want people 

g e t t i n g a l l of our r e s e r v e data so they can p l o t 
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the contours of our high grade r e s e r v e . We don't 

want t h a t . And th a t was s p e c i f i c a l l y why t h a t 

was put i n t h e r e . And now Yate s i s t r y i n g to 

circumvent i t and get t h a t data. 

I t i s unnecessary f or them to have a l l 

of t h i s data to determine whether or not these 

four w e l l s i n S e c t i o n 2 w i l l or w i l l not waste 

potash. 

CHAIRMAN LeMAY: Anything e l s e on the 

subpoena i s s u e ? 

COMMISSIONER CARLSON: Mr. High, i s 

th e r e some middle ground t h a t you would be 

w i l l i n g to reach? I mean, i n s t e a d of ten 

s e c t i o n s , could they look at t h r e e ? Or i s t h e r e 

something where they can determine and a l o g i c a l 

e x t e n s i o n of your p r e s e n t o p e r a t i o n would i n c l u d e 

S e c t i o n 2? I th i n k t h a t ' s the i s s u e we're 

loo k i n g at here. 

MR. HIGH: We might take a look at 

t h a t . We don't want to give them something they 

can p l o t the whole t h i n g . We might c o n s i d e r 

g i v i n g them more than j u s t the s e c t i o n of the 

core hole No. 162, i f we thought that would 

r e s o l v e i t . 

But again, Commissioner, what they have 
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t o l d us and what they want to do i s c h a l l e n g e our 

whole LMR. I f they want to r e s t r i c t the data to 

something beyond core hole No. 162 to determine 

the e x i s t e n c e of potash i n S e c t i o n 2, then we 

would t r y to work w i t h them. 

But we don't want to g i v e them, and we 

don't t h i n k they need i t , and q u i t e f r a n k l y we're 

a f r a i d to give i t to them, to p l o t the o u t l i n e s 

of our r e s e r v e s . We don't have anything more 

s e c r e t than t h a t . And we don't t h i n k t h e y ' r e 

e n t i t l e d to i t . They don't need i t . 

But w e ' l l work with them i n t r y i n g to 

g i v e them something more. I don't t h i n k i t w i l l 

be s u c c e s s f u l because I know what they want and 

what they want to do w i t h i t . They have an 

expert s i t t i n g here i n the room t h i s morning that 

t h e y ' r e going to have t e s t i f y , potash, a mining 

person, h e a r i n g what we say here today. 

They want to get a l l t h i s data and g i v e 

i t to him and have him t e s t i f y t h a t the BLM 

s t a n d a r d s of commercial potash, 4 f e e t , 10 

p e r c e n t , and 4 f e e t of 4 p e r c e n t , i s not, quote, 

"commercial" because you can't e c o n o m i c a l l y mine 

i t . That's what t h e y ' r e going to have him 

t e s t i f y f o r . 
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So they want a l l t h i s core hole data so 

they can f i n d out what grade of potash we have i n 

our whole ore r e s e r v e s and so they can g i v e i t to 

him and have him t e s t i f y t h i s i s not commercial 

potash. We don't want to do t h a t . That's why we 

don't want to l e t them have a l l t h i s data. 

We don't mind g i v i n g them the data f o r 

S e c t i o n 2 because t h a t ' s what we're t a l k i n g 

about. But we don't want them to come i n and 

have a l l that other s t u f f . I hope I've responded 

to your q u e s t i o n . But we w i l l t r y to work w i t h 

them to give them what i t i s they want i n S e c t i o n 

2. We're not going to l e t them map out our whole 

ore body on the south s i d e . We j u s t can't do 

t h a t . 

COMMISSIONER CARLSON: Well, j u s t a 

minute. I f you do give them a l l ten s e c t i o n s , 

what i s the matter with t h e i r expert coming and 

s a y i n g — I assume you would have an expert t h a t 

would say i t i s commercial. 

But what i s wrong w i t h t h e i r expert 

e v a l u a t i n g t h a t whole ore body and making a 

recommendation whether i t ' s commercial or 

noncommercial? I s n ' t t h a t by i t s nature what 

d e f i n e s a commercial ore body i s t h a t k i n d of 
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i n f o r m a t i o n ? 

MR. HIGH: I don't know Commissioner. 

I don't know what he c o n s i d e r s commercial. 

COMMISSIONER CARLSON: I don't e i t h e r . 

I don't have a c l u e . Doesn't he need t h a t k i n d 

of i n f o r m a t i o n to make a d e t e r m i n a t i o n as with 

your e x p e r t ? 

MR. HIGH: Only i f you're going to 

all o w them, as I thought Mr. LeMay s a i d t h a t he 

wasn't going to, to c h a l l e n g e or to do a 

broadsided a t t a c k on R - l l l - P . I f you're going to 

al l o w Y a t e s to come i n t o t h i s h e a r i n g and say 

th a t t h i s b u f f e r zone i s improper because the LMR 

i s improper because i t ' s not commercial grade 

potash, then perhaps you can argue i t ' s 

r e l e v a n t . 

But i n the narrow i s s u e that Mr. LeMay 

s a i d a minute ago, i t ' s not r e l e v a n t . 

COMMISSIONER CARLSON: Well, but i f 

t h i s Commission would r e s t r i c t them from 

a t t a c k i n g R - l l l - P , which I t h i n k we decided 

t h a t ' s not w i t h i n the context of t h i s h e a r i n g at 

a l l , a l l we're t r y i n g to determine i s i f these 

w e l l s would unduly waste potash. 

To make th a t d e t e r m i n a t i o n , you have to 
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a l s o determine i f th a t potash i s commercial 

d e p o s i t ; i s th a t c o r r e c t ? 

MR. HIGH: That's c o r r e c t . 

COMMISSIONER CARLSON: Then i s n ' t i t 

l o g i c a l f o r t h e i r expert to have t h a t i n f o r m a t i o n 

to determine? I mean, I t h i n k he can make t h a t 

recommendation without a t t a c k i n g your LMR or 

without a t t a c k i n g R - l l l - P . 

MR. HIGH: Commissioner, that 

i n f o r m a t i o n i s not n e c e s s a r y , and i t ' s not 

n e c e s s a r y f o r t h i s reason. He can get from the 

BLM — he's a l r e a d y been down t h e r e . He's 

a l r e a d y been to the BLM. He can get from the BLM 

the average grade of potash mined i n the b a s i n . 

He can get t h a t . He a l r e a d y has t h a t . So he's 

going to know the average grade of potash mine. 

He knows t h a t a l l four of these w e l l s 

are w i t h i n 2600 f e e t of a core hole t h a t shows 16 

percent K^O s y l v i t e . And he ought to know t h a t 

t h a t ' s going to waste potash because I w i l l 

a s s u r e you t h a t i f you look at the average grade 

of potash mined i n the b a s i n , 16 percent i s good 

s t u f f . We'd l i k e to have as much as 16 percent 

as we can get because we don't always have i t . 

So i f he has th a t i n f o r m a t i o n , i f he 
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knows t h a t w i t h i n 2600 f e e t of these w e l l s i s 16 

percent potash, what does he need to know what's 

over i n S e c t i o n 34 and 26 and what have you? He 

knows what people can mine. He knows what the 

technology i s . He knows what we can mine and 

p r o c e s s . And he knows t h a t we can make a l i v i n g 

on something f a r l e s s than 16 percent potash. 

COMMISSIONER CARLSON: But i s n ' t i t 

c o n c e i v a b l e t h a t one core hole w i t h 16 p e r c e n t 

potash does not by i t s e l f show a commercial 

depos i t ? 

MR. HIGH: You might argue t h a t i n the 

a b s t r a c t . You might argue t h a t . I don't t h i n k 

you can here, again, u n l e s s you're going to l e t 

them a t t a c k the LMR. Bear i n mind th a t a f t e r 

R - l l l - P was put i n t o p l a c e , we f i l e d an LMR. I t 

came down to the top of S e c t i o n 2. Well, at some 

point that ought to become f i n a l and people ought 

to accept i t . 

And i f you have another core hole 

t h a t ' s i n the s e c t i o n j u s t below t h a t t h a t shows 

16 percent potash and we extend our LMR down that 

f a r , at what point are you going to say a l l 

r i g h t , t h i s has been a d e s i g n a t e d LMR now f o r 

f i v e y e a r s , or four y e a r s , whatever i t i s , at 
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what poi n t do you accept t h a t as being a 

commercial grade potash, l i k e R - l l l - P s a y s i t 

i s ? 

I f you l e t them get a l l the data now, 

you're going to l e t them go back and c h a l l e n g e as 

being improper a whole l o t of ar e a t h a t was a 

de s i g n a t e d LMR back i n 1989. Well, t h a t ' s j u s t 

going to throw open the whole i s s u e of LMR, the 

concept of LMR. 

I f we f i l e d t h a t map i n 1989 and s a i d 

i t ' s LMR down to t h i s p o i n t and no one had any 

problem with i t , no one o b j e c t e d , BLM d i d n ' t , the 

S t a t e Land O f f i c e s a i d nothing, at some point 

t h a t ought to become f i n a l . And for these 

proceedings we ought to be abl e to accept i t as a 

given f a c t t h a t , by g o l l y , down to th a t point i t 

i s an LMR. 

And an LMR i s d e f i n e d i n R - l l l - P as 

being commercial d e p o s i t s of potash. We ought to 

f o r g e t about i t and go on. And what e l s e i s i n 

i s s u e ? Well, the only t h i n g i n i s s u e , i f you 

accept t h a t , i s S e c t i o n 2. 

What in f o r m a t i o n do you have from t h a t 

LMR l i n e down to these w e l l s ? Well, you have an 

a d d i t i o n a l hole, No. 162, which shows 16 percent 
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potash, and we've given them t h a t i n f o r m a t i o n . 

CHAIRMAN LeMAY: Can I ask one 

q u e s t i o n ? Commissioner C a r l s o n , along your l i n e 

of argument, i t ' s one t h i n g to acknowledge the 

concept of an LMR. I t h i n k t h a t ' s an i n t e g r a l 

p a r t of the R - l l l - P order. 

I t ' s probably another i s s u e to look at 

the d e f i n i t i o n of t h a t LMR because R - l l l - P by i t s 

nature s a y s these LMRs can be expanded and 

c o n t r a c t e d . I n f a c t , t h a t was your argument; we 

have a f l u i d map here. We're not s a y i n g t h i s i s 

c a s t i n c o n c r e t e . 

So, as I v i s u a l i z e the waste i s s u e , 

a r e n ' t we t a l k i n g about the f r i n g e s of t h i s LMR: 

How f a r i t goes down and how f a r i t goes up and 

what l o g i c a l p r o j e c t i o n you might take from a 

core hole, how to f u r t h e r d e f i n e i t ? 

And i f you're d e a l i n g w i t h t h a t 

d e f i n i t i o n , you're not d e a l i n g w i t h the concept 

of the LMR; you're j u s t d e a l i n g with t r y i n g to 

d e f i n e i t more c l o s e l y and argue i t s d e f i n i t i o n . 

MR. HIGH: That's t r u e with r e s p e c t to 

the e x t e n s i o n of the LMR from i t s i n i t i a l 

boundary down to i n c l u d e a l l of S e c t i o n 2. 

That's the timing i s s u e . 

RODRIGUEZ-VESTAL REPORT T Nf5 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

127 

Two of these w e l l s are i n the b u f f e r 

zone of an o l d LMR, and two of the w e l l s are i n 

the new amended LMR. The o l d LMR and i t s b u f f e r 

zone have been t h e r e i n p l a c e for a long time, 

s i n c e the f i r s t map we f i l e d . The f i r s t 

d e s i g n a t i o n we made a f t e r R - l l l - P d e s i g n a t e d that 

LMR and t h a t b u f f e r zone, and i t ' s been i n p l a c e 

ever s i n c e . 

When people s t a r t e d r e q u e s t i n g w e l l s 

down i n t h i s a r e a around S e c t i o n 2, we allowed 

some. And then we s a i d , w ait a minute. L e t ' s 

put down a core hole to see what's down t h e r e . 

We put down a core hole down i n the so u t h e a s t 

g u a r t e r of S e c t i o n 2, and i t showed 16 percent 

potash. 

We then f i l e d a l e t t e r amending our 

LMR, as allowed under R - l l l - P , to move the LMR 

l i n e from i t s o l d i n i t i a l p l a c e down to i n c l u d e 

S e c t i o n 2 based upon t h i s core hole 162. So the 

timing i s s u e i s : When d i d we amend? So t h a t ' s 

what Mr. S t o v a l l i s r e f e r r i n g to. 

So to me the only i s s u e i s : What data 

i s t h e r e to show commercial grade potash below 

the o l d LMR? 

CHAIRMAN LeMAY: You're at a c r i t i c a l 
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p o i n t , I f e e l . I f you can take a core hole and 

extend t h i s LMR down by something you s a i d has 

been e s t a b l i s h e d f o r e v e r , why can't the 

o p p o s i t i o n take the a v a i l a b l e data and t r y and 

extend the LMR up? 

We're t a l k i n g about v a r y i n g the l i m i t s 

of the LMR which a f f e c t the waste of commercial 

potash, not the concept of p r o t e c t i n g LMRs, j u s t 

i t s def i n i t i o n . 

MR. HIGH: Because, Commissioner, i f 

you a l l o w the o i l and gas companies, i f t h a t ' s 

the d e f i n i t i o n of c o m m e r c i a l i t y you're t a l k i n g 

about, i f you're going to a l l o w the o i l and gas 

people to come i n here and t r y and convince you 

t h a t a c e r t a i n a r e a of potash i s not commercial 

because i t ' s not economical, okay, we're going to 

be up here a whole l o t because t h e y ' r e going to 

say, "Well, for them to mine t h i s , i t may be 16 

percent potash, and that c e r t a i n l y meets BLM's 

d e f i n i t i o n of commercial grade potash, but i t 

r e a l l y i s not commercial because the amount of 

money i t would take to mine i t would not make i t 

r e c o v e r a b l e because they would have to put down a 

s h a f t ; they would have to do t h i s ; they would 

have to do t h a t ; the r a t e of r e t u r n i s 10 
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p e r c e n t , 12 p e r c e n t . " They're going to get i n t o 

a l l our overhead f a c t o r s . 

CHAIRMAN LeMAY: Well, t h a t was a 

d i f f e r e n t q u e s t i o n than I was a d d r e s s i n g . I 

wasn't a d d r e s s i n g n e c e s s a r i l y the c o m m e r c i a l i t y . 

I was a d d r e s s i n g the o u t l i n e of the ore body on 

the southern end. I f you've extended i t 

r e c e n t l y , they might want to push i t back based 

on core data t h a t they hope to get. 

I mean, I don't know what th e y ' r e going 

to argue. But I would t h i n k a l o t of i t has to 

do with t h a t southern boundary of th a t ore 

pocket. 

MR. HIGH: But to push i t back, they 

would have to c l a i m t h a t i t ' s not commercial 

grade potash. 

CHAIRMAN LeMAY: Or maybe i t wasn't 

t h e r e . I don't know what th e y ' r e going to 

argue. That's t h e i r b u s i n e s s . But how can they 

do i t without the i n f o r m a t i o n ? I don't 

understand. That's the dilemma. 

MR. HIGH: Again, t h i s i s the same 

argument we had with the R - l l l - P . We decided we 

would f i l e the i n f o r m a t i o n w i t h the r e g u l a t o r y 

agency, because i t i s p r o p r i e t a r y and 
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c o n f i d e n t i a l , and l e t them address these i s s u e s 

you're t a l k i n g about. 

I f we f i l e a d e s i g n a t i o n of an LMR 

t h a t ' s improper, that i n c l u d e s i n th a t 

d e s i g n a t i o n ore th a t i s not minable u s i n g 

c u r r e n t - d a y technology and techniques and what 

have you, the r e g u l a t o r y a g e n c i e s are t h e r e f o r 

th a t purpose. 

Now, what Yates want to do, they want 

to come i n and say, "We don't t h i n k t h a t the 

ag e n c i e s are doing what they should. We want to 

get the data and look at i t o u r s e l v e s and 

convince the agency you shouldn't have allowed 

t h i s LMR." That's what they want to do. 

CHAIRMAN LeMAY: But even g r a n t i n g that 

p o i n t , they've asked us to make a d e t e r m i n a t i o n . 

That doesn't g i v e them -- I mean, i f the S t a t e 

Land O f f i c e s a y s you can't d r i l l t h e r e , I don't 

see how they could d r i l l — the BLM says you 

can't d r i l l . I mean, we have one d e s i g n a t i o n . 

They might accept i t ; they might not. 

But I f e e l t h a t what we've heard, maybe 

the d e c i s i o n that t h i s Commission i s going to 

have to look at e x c e p t i o n s to the r u l e and now 

we're at t h a t p o i n t of looking at e x c e p t i o n s to 
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the r u l e and what's needed to look at e x c e p t i o n s 

to the r u l e . 

MR. HIGH: The e x c e p t i o n , Mr. LeMay, 

should not swallow up the r u l e . And i f t h i s 

Commission i s going to s t a r t o r d e r i n g us, 

c o n t r a r y to R - l l l - P , to d i s c l o s e a l l of our 

p r o p r i e t a r y i n f o r m a t i o n where they can s i t down 

on a map and l i t e r a l l y draw the o u t l i n e s of our 

commercial grade r e s e r v e s , then we're going to 

have to do a whole l o t more work on R - l l l - P 

because we simply cannot l i v e with t h a t . 

I mean, th a t i s not something t h a t we 

as an i n d u s t r y can l i v e w i th to give t h a t kind of 

s e n s i t i v e i n f o r m a t i o n . There's not a p r o t e c t i v e 

order i n the world you can w r i t e that would 

s a t i s f y us to r e l e a s e t h a t i n f o r m a t i o n . 

CHAIRMAN LeMAY: Well, I th i n k t h a t ' s 

what we're t a l k i n g about. 

Now, Commissioner C a r l s o n asked i f they 

could, as I understand, reduce i t maybe f i v e 

s e c t i o n s or th r e e s e c t i o n s , or i s th e r e something 

t h a t can be n e g o t i a t e d t h e r e t h a t would g i v e them 

the core h o l e s to argue the southern l i m i t s of 

the ore body? 

MR. HIGH: We'll t a l k w i t h anyone and 
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t r y to r e s o l v e i t i f we can. But again, I don't 

t h i n k Y a t e s w i l l back o f f one second from what 

they've r e q u e s t e d . They've re q u e s t e d -- t h i s i s 

the second time we've been serv e d with a 

subpoena. 

I n the i n i t i a l h e a r i n g before the 

Hearing Examiner, they had the same subpoena, and 

i t was quashed at th a t p o i n t . The Hearing 

Examiner quashed the subpoena at t h a t p o i n t . So 

I don't know i f t h e y ' r e w i l l i n g to back o f f of i t 

and t r y to work wi t h us — I don't know. 

CHAIRMAN LeMAY: Can I ask them? 

MR. CARROLL: Commissioner LeMay, I 

would l i k e to. 

CHAIRMAN LeMAY: Do you want to back 

o f f t h a t , or do you want to go f o r the f u l l ten 

s e c t i o n s ? 

MR. CARROLL: Let me e x p l a i n to you why 

we can't back o f f . One, because those ten 

s e c t i o n s , to the best of our knowledge and 

b e l i e f , t h e r e may not be core h o l e s i n a l l ten of 

them. 

Secondly, t h i s whole d i s p u t e r e v o l v e s 

around a misconception or a c o n f u s i o n of two 

terms. The d e f i n i t i o n of waste t a l k s about 
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commercial d e p o s i t s which can be re c o v e r e d i n 

commercial q u a n t i t i e s and whether or not t h e r e 

can be o r d e r l y commercial development. 

Mr. High i s t r y i n g to take the term 

commercial grade and say you can f i n d out what 

the commercial grade i n S e c t i o n 2 i s and you 

ought to be s a t i s f i e d . I can t e l l you t h a t 

t h a t ' s not going to work j u s t by a simple 

r e f e r e n c e to the 1984 potash map because i n 

S e c t i o n 2 t h e r e ' s a barren a r e a shown. 

There may be r i g h t t h e r e i n th a t spot 

some commercial grade potash, but th a t doesn't 

mean t h a t t h e r e ' s a commercial d e p o s i t i n S e c t i o n 

2, nor does i t mean that the commercial grade 

d e p o s i t i n S e c t i o n 2 i s anywhere near the kind of 

d e p o s i t s t h a t can be mined and developed with 

r e s p e c t to an o r d e r l y commercial development. 

That's why you need a l l of these core 

hole d a t a s . You have to look at the mine once 

i t ' s mining. And we're not a s k i n g them to give 

us t h e i r i n t e r p r e t a t i o n of where t h e y ' r e going. 

Let us look at these core h o l e s , and l e t us make 

the d e t e r m i n a t i o n . 

The case t h a t we r e f e r r e d to, the 

Texaco c a s e , I would ask the Commission to look 
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at the order because i n t h a t order the Commission 

s p e c i f i c a l l y found that the i n t e r p r e t a t i o n given 

by the potash company was not supported by the 

core hole data. 

With t h a t one evidence r i g h t t h e r e i n 

the c a s e , I don't t h i n k we can t r u s t because we 

don't know the extent of t h i s d e p o s i t . Maybe 

th e r e i s commercial grade i n one a r e a . But we 

are charged with t h i s d e f i n i t i o n . We have to 

look, and i t t a k e s a l l of these core h o l e s . 

I n the o i l and gas s i d e , the comparable 

t h i n g , we look at c r o s s - s e c t i o n s . I t ' s v e r y 

important to look at c r o s s - s e c t i o n s so th a t you 

can determine the a r e a l e x t e n t of something, and 

we use t h a t . And t h a t ' s a l l we're a s k i n g to do, 

i s to be able to use th a t c o r o l l a r y r e a s o n i n g 

p r o c e s s . 

CHAIRMAN LeMAY: But you couldn't do 

wit h j u s t S e c t i o n s 34, 5, and 6? You need 22 

through 27 to give you the f u l l p i c t u r e i s what 

you're s a y i n g ? 

MR. CARROLL: The reason why i s because 

t h a t f i r s t l a y e r of s e c t i o n s i s j u s t r i g h t a c r o s s 

the top. 

CHAIRMAN LeMAY: Rig h t . 
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MR. CARROLL: You've got to get through 

t h e r e before you can even get i t . And t h a t may 

have a r e l e v a n t importance on the commercial 

q u a n t i t i e s , commercial development, a l l t h a t . 

Now, a l s o another key i n g r e d i e n t : I s 

i t c ommercially developable? I s that what the 

mine i s going to do? And the mine i s not i n t h a t 

f i r s t l a y e r of s e c t i o n s . I t ' s even above t h a t . 

So problems may develop i n those s e c t i o n s which 

make t h i s commercially undevelopable. 

Now, Mr. High may d i s p u t e the expert 

testimony t h a t I've got. And, you know, t h a t ' s 

what we're here f o r . And he's going to have the 

same i n f o r m a t i o n . But at l e a s t put us on an 

equal f o o t i n g . You've a l r e a d y s a i d "you're 

r i g h t , " when we don't know t h a t . We haven't 

t e s t e d t h a t . 

And we've got a much broader q u e s t i o n 

than commercial grade. L e t ' s address the 

commercial q u a n t i t i e s , an i s s u e l i k e the s t a t u t e 

s a y s . And t h a t ' s why we have to have the 

subpoena. 

MR. STOVALL: May I add something that 

might help you a l i t t l e b i t with t h i s ? Whatever 

i n f o r m a t i o n you r e s t r i c t Y a t e s to r e c e i v i n g i s 
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a l s o the i n f o r m a t i o n which New Mexico Potash i s 

going to be r e s t r i c t e d from p r e s e n t i n g . 

I t h i n k i f you i s s u e d a subpoena t h a t 

s a y s you only get the core hole i n S e c t i o n 2, 

then New Mexico Potash has got to come i n and say 

t h e r e ' s commercially r e c o v e r a b l e r e s e r v e s i n 

S e c t i o n 2 independently. 

So i t ' s a double-edge sword, as Mr. 

High r e f e r r e d to e a r l i e r . And perhaps Mr. High 

needs to be aware of t h a t . 

CHAIRMAN LeMAY: No. How do you f e e l 

about t h a t , Mr. High? 

MR. HIGH: I wouldn't agree w i t h t h a t 

at a l l . We'll come i n with whatever evidence we 

have a v a i l a b l e to us. I f our expert t e s t i f i e s 

t h a t Mr. C a r r o l l knows, then he's e n t i t l e d to ask 

him what he looked at and get i n t o i t from t h a t 

s t a n d p o i n t . 

So i f I show an expert p r o p r i e t a r y 

i n f o r m a t i o n , Mr. C a r r o l l can get i t on 

c r o s s - e x a m i n a t i o n . So I have to be c a r e f u l with 

the way I p r e s e n t evidence to avoid the 

d i s c l o s u r e , but I'm c e r t a i n l y not s u b j e c t to 

l i m i t i n g my e x p e r t s to what i n f o r m a t i o n he has. 

That's unknown i n the l e g a l p r o f e s s i o n . 
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CHAIRMAN LeMAY: I t h i n k on t h i s 

p oint -- excuse me for i n t e r r u p t i n g . I don't 

want to c h a r a c t e r i z e , u n l e s s Mr. S t o v a l l i s 

as k i n g , but I would ask i f you're going to c l a i m 

commercial ore — and I'm a Commissioner 

l i s t e n i n g -- i n the s e c t i o n and you say, "I'm 

s o r r y , you can't look at the data. I'm c l a i m i n g 

commercial ore. Y o u ' l l have to accept my 

e x p e r t ' s word for i t , " v i s u a l i z e the p o s i t i o n 

t h a t puts us i n as Commissioners. We have to 

accept t h a t or we have to through 

c r o s s - e x a m i n a t i o n get at the source of i t . 

I t h i n k maybe t h a t ' s where Mr. S t o v a l l 

i s coming from. 

MR. HIGH: L i s t e n , I don't mind s i t t i n g 

down w i t h Mr. C a r r o l l and t r y i n g to work out the 

core hole data upon which we use to extend our 

LMR from i t s o l d point down to i n c l u d e S e c t i o n 

2 . 

Now, what I don't t h i n k I ought to have 

to do i s to go back now and gi v e him a l l the core 

hole data of an LMR t h a t ' s been i n p l a c e s i n c e 

R - l l l - P came i n t o p l a y . 

CHAIRMAN LeMAY: Yes. Commissioner 

We i s s ? 
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COMMISSIONER WEISS: You know, i n our 

b u s i n e s s up here, we f r e q u e n t l y ask t h a t these 

p a r t i e s exchange t h e i r e x h i b i t s beforehand, and 

then they get these t h i n g s worked out. So i f 

i t ' s only S e c t i o n 2, i t ' s only S e c t i o n 2. I f 

i t ' s 2 through 8, you know, whatever, 2 through 

36, whatever i t i s . 

MR. HIGH: Let me make one other 

comment, too, and t e l l you p a r t of the problem, 

as you may understand, why t h i s i s such a s e r i o u s 

i s s u e to us. We have f o r y e a r s t r i e d to p r o t e c t , 

and we t h i n k t h a t the OCC has a s t a t u t o r y 

r e s p o n s i b i l i t y to p r o t e c t , as does the BLM, to 

p r o t e c t commercial d e p o s i t s of ore. 

That's d e f i n e d , at l e a s t by the BLM, as 

being the blue p a r t on t h e i r 1984 map. We backed 

o f f of t h a t i n the n e g o t i a t i o n s going up to 

R - l l l - P . 

And we gave the o i l and gas people a 

p o r t i o n of th a t blue and t o l d them, " F e l l o w s , you 

you can d r i l l i n a p o r t i o n of the blue, where 

h i s t o r i c a l l y we would have o b j e c t e d to i t , we 

w i l l no longer o b j e c t provided you don't d r i l l i n 

our LMRs." 

Now, we are being squeezed some more on 
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those LMRs. That's not r i g h t , Commissioner. 

CHAIRMAN LeMAY: Anything e l s e on the 

subpoena i s s u e ? Can we go o f f the r e c o r d and 

d i s c u s s t h i s t h i n g ? I t h i n k a l l these t h i n g s 

need to be decided, i f we can do i t . 

[A d i s c u s s i o n was hel d o f f the r e c o r d . ] 

CHAIRMAN LeMAY: Back on the r e c o r d . 

A f t e r due d e l i b e r a t i o n we decided 

t h a t -- the Commission decided t h a t i t needs to 

do some l e g a l r e s e a r c h i n t o t h i s a r e a of 

subpoenas, and t h e r e f o r e we w i l l take the 

subpoena q u e s t i o n under advisement. 

I would a l s o l i k e to i n s t r u c t both 

s i d e s that w h i l e we're doing t h i s , t hat the 

re c o r d w i l l be open and t h a t any accommodation 

tha t you a l l can make concerning the r e c o r d s t h a t 

you have i n your subpoena, i f you do reach an 

accommodation, p l e a s e l e t us know. 

Now, I w i l l i n s t r u c t you to t r y and 

reach an accommodation. 

MR. CARROLL: I understand t h a t , Mr. 

LeMay. 

CHAIRMAN LeMAY: And we understand that 

too . 

MR. CARROLL: And I w i l l v i s i t w i t h my 
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c l i e n t and see. 

CHAIRMAN LeMAY: Are th e r e any other 

i s s u e s we need to decide here? 

MR. STOVALL: The s t a y of the d r i l l i n g 

of the one w e l l , which i s -- my understanding of 

what you're s u g g e s t i n g , Mr. High, i s th a t i f the 

Commission i s s u e s a s t a y on the d r i l l i n g of t h a t 

w e l l and i t s o r t of s u p p l a n t s the Court's 

d i r e c t i v e and now i t ' s completely back i n the 

hands of the Commission and the d i s t r i c t court i s 

out of the p i c t u r e ? 

MR. HIGH: That's c o r r e c t . We would 

f i l e a motion w i t h the d i s t r i c t c o u r t to d i s s o l v e 

the i n j u n c t i o n . 

CHAIRMAN LeMAY: Any o b j e c t i o n to t h a t , 

Mr. C a r r o l l ? 

MR. CARROLL: I don't t h i n k t h a t ' s 

proper. I don't t h i n k -- b a s i c a l l y I don't t h i n k 

the Commission has the a u t h o r i t y to do that once 

the d i s t r i c t c o u r t a c t e d . And, furthermore, I 

t h i n k , as a p r a c t i c a l matter, i t doesn't — Mr. 

High has got to have a problem, and the d i s t r i c t 

c o u r t order c e r t a i n l y p r o t e c t s him. Nothing can 

be done without n o t i c e and h e a r i n g , and I t h i n k 

i t ' s j u s t a dead or moot i s s u e . 
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CHAIRMAN LeMAY: Where do we stand i n 

terms of -- t h i s i s a l e g a l q u e s t i o n -- i n terms 

of being t h i s s p e c i a l master. 

MR. CARROLL: I t h i n k , very simply, 

you've f u l f i l l e d -- and, q u i t e f r a n k l y , t h i s was 

my s u g g e s t i o n to the d i s t r i c t court because I saw 

the dilemma t h a t the d i s t r i c t court was v o i c i n g 

for us, "Hey, I don't have the e x p e r t i s e , but 

I've got j u r i s d i c t i o n i n t h i s matter." 

The order of t h a t d i s t r i c t court j u s t 

s a y s t h a t "you s h a l l commence a h e a r i n g , " and 

t h a t ' s the a c t u a l language. I t s a y s you w i l l 

commence a h e a r i n g by the 21st or the 22nd — I 

don't remember. We have done t h a t . 

That court order d i d not say you have 

to complete t h a t p r o c e s s by then. I t ' s up to 

you. We use t h i s i n t r i a l of c i v i l c a s e s a l l the 

time. When you need an expert to go i n and 

determine f a c t s , you send him out and you a l l o w 

him to do t h a t the best way he knows how and he 

t a k e s the amount of time. 

And i f i t becomes too burdensome, then 

you go back to the Court and say, hey, t h i s 

p r o c e s s i s bogged down. And t h a t ' s what the 

c o u r t ' s r u l i n g . I mean, the a d d i t i o n a l language 
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i n t h e r e i s t h a t upon n o t i c e and h e a r i n g i f 

t h e r e ' s a problem, b r i n g i t back up. 

And, f r a n k l y , I t h i n k you are 

proceeding r i g h t along the l i n e s . And i f I went 

to the d i s t r i c t c o u r t r i g h t now and s a i d , judge, 

I need another order because the OCD i s not 

performing the f u n c t i o n s t h a t you gave i t to do, 

I' d be laughed out of t h e r e . I t h i n k you're 

performing those f u n c t i o n s to the l e t t e r . 

CHAIRMAN LeMAY: Can I ask you a 

q u e s t i o n here because I want a more s p e c i f i c 

answer to t h i s ? 

MR. CARROLL: Yes, s i r . 

CHAIRMAN LeMAY: The OCC — t h i s i s 

what we're t a l k i n g about. "The OCC should be 

appointed to a c t at s a i d h e a r i n g as s p e c i a l 

master" -- we're t a l k i n g about the h e a r i n g 

today? 

MR. CARROLL: Yes. 

CHAIRMAN LeMAY: -- "pursuant to Rule 

53 of the New Mexico Rules of C i v i l Procedure"--

I s t h a t what you r e f e r r e d to? 

MR. CARROLL: Yes, s i r . That i s the 

p r o v i s i o n . 

CHAIRMAN LeMAY: — "to make f i n d i n g as 
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to whether p l a i n t i f f i s e n t i t l e d to p r e l i m i n a r y 

i n j u n c t i o n under New Mexico law." Did we make 

those f i n d i n g s ? 

MR. STOVALL: I t h i n k we've not made 

those f i n d i n g s y e t . Again, my ad v i c e to the 

Commission on not g r a n t i n g the s t a y a f t e r the 

i n j u n c t i o n was i s s u e d i s t h a t you don't need two 

documents to do what one can do. 

I t h i n k the Commission i s p e r f e c t l y 

w i t h i n i t s r i g h t to take the matter back i n t o i t s 

hands, say t h a t w e ' l l i s s u e a s t a y or not i s s u e a 

s t a y . 

I f you e l e c t to i s s u e a s t a y , then Mr. 

High, who i s the proponent of the i n j u n c t i o n , can 

go to the court and say, okay, you can drop i t . 

I f you e l e c t not to i s s u e a s t a y , then Mr. High 

can go back to the court and say the Commission 

didn ' t i s s u e a s t a y , but I s t i l l want an 

i n j u n c t i on. 

But my p e r s o n a l opinion and my 

recommendation i s t h a t Mr. High has s e t f o r t h the 

b a s i s f o r a s t a y i n that t h e r e w i l l be 

i r r e p a r a b l e harm caused i f the w e l l i s d r i l l e d 

through the potash, assuming that they a r e 

c o r r e c t . 
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And t h e r e ' s no reason not to b r i n g i t 

back i n t o the hands of the Commission. Judge 

Sh u l e r may get to see t h i s t h i n g again someday, 

but you've got the a u t h o r i t y and the j u r i s d i c t i o n 

to do i t . The only reason you didn't i s because 

of the c i r c u m s t a n c e s t h a t have been d e s c r i b e d . 

And I t h i n k i t ' s t o t a l l y d i s c r e t i o n a r y as to 

whether or not to i s s u e the s t a y . 

CHAIRMAN LeMAY: Can we go o f f the 

re c o r d now? L e t ' s go o f f the r e c o r d a g a i n . 

[A d i s c u s s i o n was hel d o f f the r e c o r d . ] 

CHAIRMAN LeMAY: We're going to vote on 

whether the Commission should i s s u e the s t a y as 

i t s appointed s p e c i a l master i n t h i s h e a r i n g . 

MR. STOVALL: A c t u a l l y , not as s p e c i a l 

master because you're not determining on the 

i n j u n c t i o n . You're only i s s u i n g a s t a y under the 

Commission as i t s own independent a u t h o r i t y . 

CHAIRMAN LeMAY: Aren't we a c t i n g as — 

MR. STOVALL: I don't t h i n k you're 

a c t i n g as the s p e c i a l master to determine whether 

the i n j u n c t i o n was a p p r o p r i a t e . 

CHAIRMAN LeMAY: Okay. Off the r e c o r d 

a g a i n . 

[A d i s c u s s i o n was hel d o f f the r e c o r d . ] 
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CHAIRMAN LeMAY: The Commission has 

decided t h a t e i t h e r agency can i s s u e the s t a y 

s t a y i n g the order t h a t Judge Sh u l e r i s c u r r e n t l y , 

I guess, contemplating i n h i s c o u r t . And the 

D i v i s i o n w i l l probably make a d e c i s i o n on i t next 

week . 

And now the d e c i s i o n -- I guess we 

ought to take t h a t and t a l k about i t a l i t t l e 

b i t . 

MR. STOVALL: I t h i n k the Commission i s 

s a y i n g -- what the Commission i s s a y i n g , i f I 

understand c o r r e c t l y , i s th a t the matter of the 

i s s u a n c e of a s t a y of a D i v i s i o n order i s 

p r o p e r l y i n the hands of the D i v i s i o n D i r e c t o r 

and he should make t h a t d e c i s i o n pending b r i n g i n g 

the case before the Commission. 

I t h i n k t h a t ' s what I heard the 

Commission s a y i n g , and then we can c l o s e the 

re c o r d and the D i v i s i o n D i r e c t o r can make a 

d e c i s i o n . 

CHAIRMAN LeMAY: That's what I heard 

the Commission s a y i n g too. 

Did you hear the Commission say t h a t ? 

COMMISSIONER WEISS: Yes. 

CHAIRMAN LeMAY: That's i n the r e c o r d 
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t h a t way then. 

Do we have any other i s s u e s to decide? 

MR. CARROLL: I have none to b r i n g 

before the Commission at t h i s time. 

CHAIRMAN LeMAY: Mr. High, do you have 

any l e g a l i s s u e s t h a t are p a r t of t h i s h e a r i n g ? 

MR. HIGH: No, Commissioner, I don't 

t h i n k so. No, I don't. I understood our s t a y 

was going to be before the OCC. 

MR. STOVALL: They changed t h e i r mind. 

CHAIRMAN LeMAY: I t ' s going to be 

before the OCD, and the r e w i l l be something 

forthcoming on t h a t from the OCD s h o r t l y . 

MR. HIGH: Okay. That c o n t r o l s a l o t 

of i s s u e s f o r us. Both the subpoena and the 

a p p l i c a t i o n f or a s t a y c o n t r o l s a l o t of i s s u e s 

fo r us. 

Depending on how those are r u l e d , we 

want a h e a r i n g e i t h e r next week -- I mean, we 

want one r i g h t away, because depending on what 

the OCC does w i t h r e s p e c t to the i n f o r m a t i o n 

asked f o r on the subpoena or whether or not i t 

g r a n t s t h i s s t a y w i l l determine how t h a t impacts 

us . 

I f , f o r example, the s t a y i s not 
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granted and the i n j u n c t i o n c o n t i n u e s i n e f f e c t , 

we want an expedited h e a r i n g . 

MR. STOVALL: At the d i s t r i c t court 

l e v e l ? 

MR. HIGH: No. Before the OCC. 

MR. STOVALL: Oh, I see what you're 

s a y i n g . Okay. 

MR. HIGH: Because the Court at any 

time can r e g u i r e us to post a bond. Thus f a r we 

can do th a t at any time. And i f t h i s t h i n g i s 

going to be prolonged f or any time, then i t 

wouldn't s u r p r i s e me i f a request wasn't made f o r 

us to post a bond. We don't want to have to do 

t h a t . That's too c o s t l y , and we shouldn't be 

do ing i t . 

So i f t h a t s t a y i s not going to be 

granted, we've got some problems i n terms of 

timi n g . The same t h i n g with r e s p e c t to the 

subpoena. 

CHAIRMAN LeMAY: Well, the subpoena, we 

agreed to take t h a t under advisement and i s s u e a 

w r i t t e n d e c i s i o n on th a t because of some l e g a l 

r e s e a r c h we need to do. You need both those 

t h i n g s i s what you're s a y i n g before you can 

address your next course of a c t i o n ; r i g h t ? 
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MR. STOVALL: Let me r e s t a t e . You need 

a d e c i s i o n on the s t a y as q u i c k l y as p o s s i b l e 

because t h a t t e l l s you what you do i n d i s t r i c t 

c o u r t , whether you have to worry about a bond or 

anything e l s e . 

CHAIRMAN LeMAY: I understand t h a t . 

MR. STOVALL: The subpoena q u e s t i o n 

then a f f e c t s -- you don't need the subpoena t h i s 

a fternoon i n order to move forward. The s t a y i s 

the one t h a t ' s r e a l l y c r i t i c a l . 

MR. HIGH: That's the one t h a t ' s the 

most c r i t i c a l . 

CHAIRMAN LeMAY: Okay. You've got the 

telephone number to the country c l u b out t h e r e , 

don't you? 

MR. HIGH: L e t the r e c o r d show I did 

not i d e n t i f y where you were p l a y i n g g o l f . You 

did . 

MR. STOVALL: I make a motion to s t r i k e 

t h a t comment. 

CHAIRMAN LeMAY: I second that one. 

MR. CARROLL: No o b j e c t i o n . 

CHAIRMAN LeMAY: Any other l e g a l i s s u e s 

before us here t h a t you want to t a l k about? 

We'll take the subpoena i s s u e under advisement, 
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and y o u ' l l hear from the D i v i s i o n s h o r t l y . 

T hat's not -- the D i v i s i o n w i l l . 

MR. STOVALL: The D i v i s i o n w i l l a c t on 

the s t a y . 

CHAIRMAN LeMAY: T h i s case i s 

extended. 

[And the proceedings were concluded 

at the approximate hour of 12:45 p.m.] 
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foregoing i s a tru e and a c c u r a t e r e c o r d of the 

proceedings. 

I FURTHER CERTIFY t h a t I am not a 

r e l a t i v e or employee of any of the p a r t i e s or 

a t t o r n e y s i n v o l v e d i n t h i s matter and th a t I have 

no p e r s o n a l i n t e r e s t i n the f i n a l d i s p o s i t i o n of 

t h i s matter. 

WITNESS MY HAND AND SEAL May 27, 1992. 
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