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C E R T I F I C A T I O N 

TO WHOM IT MAY CONCERN: 

I, WILLIAM J. LEMAY, Director of the Oil Conservation Division ofthe 
New Mexico Energy, Minerals and Natural Resources Department, State of New Mexico, 
do hereby certify that the attached are true and correct copies of the documents involved 
in NMOCD Cases U297 and 11298 constituting tlie entire proceedings before the 
Division and the Commission in this matter: 

Examiner Hearing held on June 29 and 30, 1995: 
Transcript consisting of Volumes Pages L through 311. 
Exxon Exhibits 1-42: 

Note: these same exhibits were submitted to the Commission 
and therefore only the Exxon Exhibits submitted to the 
Commission are enclosed. 

Yates Exhibits 1-7: 
Note: these same exhibits were submitted to the Commission 
and therefore only the Yates Exhibits submitted to the 
Commission are enclosed. 

Premier Exhibits 1 through 10: 
Note: the Premier exhibits submitted to the Division are 
different from those submitted to the Commission and 
therefore the Premier Exhibits submitted to the Division are 
enclosed. 

Commission hearing held on December 14, 1995: 
Transcript consisting Volumes One and Two 
numbered Pages I through 524. 

Exxon Exhibits 1 through 42. 
Yates Exhibits 1 through 8 
Premier Exhibits A and B and numbered Exhibits 1 through 11. 
Commission Order No, R-10460-B (De Novo) dated 

March 12, 1996. 

Application for Rehearing submitted to tlie Commission on March 20, 1996 by Premier 
Oil & Gas, Inc. 
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STATE OF NEW MEXICO ) 
) ss 

COUNTY OF SANTA FE ) 

The foregoing instrument was acknowledged before me by William J. LeMay, 
Director of the Oil Conservation Division and Chairman of the Oil Conservation 
Commission on this day of January 1997i 

Florono Davidson /OcA*^** O 
Notary Public 

My Commission Expires: 

(date) 

Notary Seal 
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W. T H O M A S K E L L A H I N * 

»N(!V» MEXICO BOA"D OR (.SOAL SPECIALIZATION 
HCCQQNIZEO SPECIAL IST IN T H E A R E A 0 T 
NATURAL RESOURCES-OIL AND GAS LAW 

J A S O N K E L L A H I N (RETIRED I 3 9 U 

VIA FACSIMILE 

K E L L A H I N A N D K E L L A H I N 

A T T O R N E Y S A T L A W 

E L P A T I O B U I L Q I N Q 

117 N O R T H G U A D A L U P E 

P O S T O r y i c t B o x 2 £ e s 

S A N T A F E , N E W M E X I C O 8 7 0 0 4 - 2 2 3 0 

January 26, 1997 

T E L E P H O N E I S O S l S a 2 - - » a a 5 
T E L E F A X ( S O S ) 9 R , 2 - 2 0 < » 7 

Lyn Herbert, Esq. 
James Bruce, Esq. 
William F. Carr, Esq. 

(505) 827-8177 
(505) 982-8623 
(505) 983-6043 

Re: CIV 96-CV-121-JWF 
Premier v. Oil Conservation Commission 

Dear Counsel: 

On January 22, 1997, I sent the Oil Commission record to the 
District Court Clerk by Federal Express. Attached is a copy of the Notice 
of Submission. Please call me if you have any questions. 

Very truly yours, 

W. Thomas Kellahin 
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FIFTH JUDICIAL DISTRICT 
COUNTY OF LEA 
STATE OF NEW MEXICO 

PREMIER OIL & GAS, INC., 

Petitioner, 

vs. No. CIV 96-CV-121-JWF 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW xMEXICO, 
EXXON CORPORATION AND 
YATES PETROLEUM CORPORATION 

Petitioner hereby gives notice of submission of a Certified Copy of the record of 
the administrative proceedings in the Oil Conservation Commission regarding the above-
captioned action. A copy of the certification sheet from the Director of the Oil 
Conservation Division is attached hereto as Exhibit "A". 

Respondents. 

NOTICE OF SUBMISSION OF RECORD ON APPEAL 

Respectfully submitted, 

W. Thomas Kellahin 
P. O. Box 226/ 
Santa Fe, New Mexico 87504 
telephone (505) 982-4285 
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CERTIFICATION OF SERVICE 

I hereby certify that a copy of the foregoing pleading was transmitted by facsimile 
on this 22nd day of January 1997, to the following: 

Lyn Hebert, Esq. 
Special Assistant Attorney General 
Attorney for Oil Conservation Commission, 
State of New Mexico 
Energy, Minerals and Natural Resources Department 
2040 S. Pacheco St. 
Santa Fe, New Mexico 87505 
fx: 505- 827-8177 

James Bruce, Esq. 
Hinkle Law Firm 
P. O. Box 2068 
Santa Fe, New Mexico 87504 
fx 505-982-8623 
Attorney for Exxon Corporation 

William F. Carr, Esq. 
P. O. Box 2208 
Santa Fe, New Mexico 87504 
fx 505-983-6043 













Avalon (Delaware) Field 

Listing of Potential Tract Participation Factors 

Parameter 

Original Oil in Place 
(MSTBO) 

Cumulative Oil Production to 1-1-93 
(MSTBO) 

January 1993 Oil Production Rate 
(BOPM) 

Initial Potential Oil Rate 
(BOPD) 

Number of Wells 

Remaining Primary Reserves 
(MSTBO) 

Total Lease Acreage 
(acres) 

Waterflood Target 
(MSTBO) 

C02 Target 
(MSTBO) 

Waterflood Reserves 
(MSTBO) 

C02 Reserves 
(MSTBO) 

Future Barrels Produced 
(MSTBO) 

Total Barrels Produced 
(MSTBO) 

Average 

Proposed Participation Factor 
(50% OOIP.10% 1/93 Rate, 20% Rem Primary, 20% Future Prod) 

Tract Value 

% of Field Total 

Tract Value 

% of Field Total 

Tract Value 

% of Field Total 

Tract Value 

% of Field Total 

Tract Value 

% of Field Total 

Tract Value 

% of Field Total 

Tract Value 

% of Field Total 

Tract Value 

% of Field Total 

Tract Value 

% of Field Total 

Tract Value 

% of Field Total 

Tract Value 

% of Field Total 

Tract Value 

% of Field Total 

Tract Value 

% of Field Total 

% of Field Total 

Premier Exxon Yates MWJ Field 

Acreage Acreage Acreage Acreage Total 

13.73 146.70 82.87 4.91 248.21 

5.53% 59.10% 33.39% 1.98% 100.00% 

5 2,234 741 16 2,995 

0.17% 74.57% 24.72% 0.54% 100.00% 

0 13,244 3,450 54 16,748 

0.00% 79.08% 20.60% 0.32% 100.00% 

72 2,479 1,118 31 3,700 

1.95% 67.00% 30.22% 0.84% 100.00% 

2 22 11 2 37 

5.41% 59.46% 29.73% 5.41% 100.00% 

0.00 1,289.20 1,370.10 0.70 2,660.00 

0.00% 48.47% 51.51% 0.03% 100.00% 

160 1,232 646 80 2,119 

7.55% 58.17% 30.50% 3.78% 100.00% 

2.95 14.62 17.63 0.38 35.58 

8.29% 41.09% 49.55%> 1.07% 100.00% 

10.07 96.71 61.65 2.78 171.21 

5.88% 56.49% 36.01% 1.62% 100.00% 

0.0 4,595.8 2,205.8 0.0 6,801.6 

0.00% 67.57% 32.43% 0.00% 100.00% 

1,626.0 24,031.8 14,059.4 165.8 39,883.0 

4.08% 60.26% 35.25% 0.42% 100.00% 

1,626.0 29,916.8 17,635.3 166.5 49,344.6 

3.30% 60.63% 35.74% 0.34% 100.00% 

1,631.1 32,150.3 18,375.8 182.7 52,339.9 

3.12% 61.43% 35.11% 0.35% 100.00% 

3.48% 61.02% 34.21% 1.28% 100.00% 

3.42% 59.28% 36.20% 1.09% 100.00% 
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EXHIBIT 7 

TABLE OF CONTENTS 

(UNTIZATION CORRESPONDENCE AND NOTES) 
— 1 •" I 

DATE PARTIES TOPIC 
05/29/91 WIOs Exxon held a preliminary WIO meeting for a technical 

discussion and initial plans for a secondary recovery 
unit. 

11/20/91 WIOs Exxon held a second preliminary WIO meeting with 
technical discussion and project plans discussed. 

03/09/92' Exxon-WIOs Technical Report issued. Technical report proposed 
that at least 90% of the WIOs approve the Technical 
Report. 

07/10/92 Yates-Exxon Yates returned the executed Pre-Unitization Voting 
Agreement. 

10/28/92 Exxon-Premier Responds to Premier's questions of 10/26/92 
11/12/92 Premier-Exxon Compliments Technical Report. Has minor concerns: 

• Limits of primary production for Lower 
Cherry/Upper Brushy 

• Proposes 3 additional injectors on the west edge 
of his 4 tracts (4-40s) 

• Challenaes FV3 reserves 
11/25/92 Yates-Exxon Outlines questions concerning the Unit. 
Nov/Dec/92 Exxon-Premier Meeting to review concerns. Exxon acquires FV3 well 

log and drilling report from Premier 
12/09/92 Exxon-^ ates Technical report review meeting. 
[ 2/'>">l9*> Exxon-Premier 

-
Exxon does not believe the FV3 (or FV1) to be 
productive on primary in the LCC/UBC. and that 
additional west-side injectors are probably not 
appropriate 

01/07/93 Yates-Coquina Discussed the results ofthe 12/09/92 meeting Yates 
had with Exxon. 

01/27/93 Exxon The Sundry Notice application for the Avalon 
Enhanced Oil Recovery Project was approved by the 
BLM 

02/01/93 Exxon meetings with BLM 
(Carlsbad) & NMOCD (Artesia) 

Reviewed the Avaion project with the BLM and the 
NMOCD. Aaenda and attendance list attached 

02/02/93 Exxon meetings with NMSLO & 
NMOCD both in Santa Fe 

Reviewed the Avalon project with the NMSLO & 
NMOCD Aaenda and attendance list attached. 

02/09/93 Exxon-BLM Summarizes the points covered in the 02/01/93 
meeting 

04/15/93 Exxon-WIO Exxon sent out ballots to amend the Technical report 
and to add certain addenda. This addendum was 
approved in June of 1994 

Exxon Corporation 
NMOCD Cases 11297 & 11298 
Hearing Date: June 29, 1995 



01/94 Exxon-WIO Exxon requested copies of Division Orders, Division 
Order Title Opinions; and Title Opinions. 

04/08/94 Exxon- WIO Exxon informed the WIOs that the Technical Report 
was approved and proposed a WIO meeting on April 
26, 1994 to: 
• discuss the participation formula & percentages 
• current development plan 
• distribute and review the proposed Avaion Unit 

and Unit Operating Agreement 
04/28/94 Exxon-WIO Exxon sent out minute notes from the 04/08/94 WIO 

meeting and solicited written comments and any 
suggested changes to the UA/UOA from the WIOs. 
Exxon proposed a WIO meeting on 06/03/94 (changed 
to 06/17/94). 

06/17/94 WIO Meeting Approximately 90% of WIO were represented. WTO 
presented feedback on: 
• Proposed Unit 
• Participation formula 
• Bidding out of Oil and C02 
• Proposed drilling and producing rates 
• Vote required should be greater than 75% 
• Yates to take lead in developing alternative Equity 

formula 
• Premier presented its differing opinions on: 
1. the UCC reservoir 
2. significant differences between Premier and Exxon 

involving geologic picks 
3. asked to withdraw tract from Unit. 

06/20/94 Exxon-WIO's Presented meeting notes and summary of WIO meeting 
of 06/17/94 

09/06/94 Yates-Exxon Yates proposed two new Equity formulas 
10/10/94 Exxon-Yates Exxon responded to Yates's 09/06/94 proposal 
12/05/94 Yates-E^xon Yates proposes two additional participation formulas 
02/09/95 Yates- Exxon Yates suggested three areas to clarify: 

• Veto by minority owners 
• Buyouts of other interests in the Unit 
• Non-Consents 

02/22/95 Exxon-WIO • Exxon revising UA/UOA to address WIO's 
concerns 

• Single phase formula 
• Requesting WIO's to vote on non-binding ballot if 

agree to the Unitization proposal 
• 97.4231% agreed to the non-binding ballot (ballot 

responses attached) 
• Two parties voted *'no": Premier and Whiting 

02/23/95 Exxon-Yates Exxon agreed to amend the voting procedure as 
requested bv Yates 

05/01/95 Exxon-Royalty ORR owners Exxon mailed out a 'draft" Unit Agreement to the 
Royalty and Overriding Royalty owners 

05/02/95 Exxon meeting with BLM 
(Roswell) 

Exxon requested approval of the Avalon (Delaware) 
Unit as logically subject to secondary operations under 
the Unitization provisions of the Mineral Leasing Aa 



PREMIER 

Oral Argument 

. " ^ i ^ ^ ^ S y ^ t please the Court? I am Lyn Hebert, special assistant attorney general appearing on 
behalf of the New Mexico Oil Conservation Commission. I shall limit my portion ofthe 
argument to the conflict issue raised by Premier. Mr. Carr will follow me and then Mr. Bruce. 
They will be addressing the issues raised as to the technical evidence presented to the 
Commission. 

The Oil Conservation Commission was created in 1935 and has three members. One of 
the three members is on the Commission because of the office he holds: the Director of the Oil 
Conservation Division. Another member is a designee of the Secretary of The Energy, Minerals 
and Natural Resources Department. This department contains the Oil Conservation Division. 
The third member ofthe Oil Conservation Commission is a designee ofthe Commissioner of 
Public Lands. All of these references to "commissions" and "commissioners" can become 
confusing, so, as I did in my brief, I shall refer to the Oil Conservation Commission as the 
"OCC" and the Commissioner of Public Lands as the "State Land Office" as that is the state 
office under his control. The statute, NMSA 1978 Section 70-2-5, requires^sA the designee of 

iso-ttvthe department secretary and the designee of the State Land Office to be "...persons who have 
expertise in the regulation of petroleum production...." 

Premier alleges that it did not receive a fair hearing before the OCC, because the State 
Land Office's designee on the OCC, Jamie Bailey, had some knowledge of some of the issues 
(check what Premier's specific allegation is) in this matter because of her employment at the 
State Land Office in its Oil, Gas and Minerals Division; and that her actions in her capacity of a 
State Land Office employee somehow prejudiced her regarding this matter. 

This is simply not true. Ms. Bailey was appointed to the OCC as the State Land 
Office's designee, in part, because of her experience in oil and gas matters as an employee of the 
State Land Office. However, the issues before the State Land Office and the issues before the 
OCC are distinct. 

The State Land Office leased state oil and gas leases to both Premier and Exxon. Exxon 
sought to have some of its state oil and gas leases unitized (try to explain this) with other 
interests including some ofthe state oil and gas leases held by Premier. Now, only the OCC can 
order unitization. However, a party who has state oil and gas leases and desires a unitization 
order, such as Exxon, must first obtain approval from the State Land Office. "this i-y U>haJ- u><ti tMSJAJJuM---

77 N rtdui^mui 

*notReui * r : ^ . ^ (U>frevd 
*no pecuniary, individual interest involved — - -—" pn?tMA- '5 
* other statutory schemes where state employees & official have more than one role f k ^ 5 L o C c ^ 

Sec of Environment Dept. - written determination by Sec prior to issuance of mining kUM^LU^^ 



permit; but then issuance of the permit can be appealed to the Mining Commission on which the 
Secretary sits, and the among the issues that can be appealed is the appropriateness of the 
Secretary's prior determination. 

The Director of OCD signs the Division orders. The orders can then be appealed to the 
OCC; and yet the Director is one of 3 members of the OCC. Certainly, the Director has made a 
determination based on evidence at the division hearing and the recommendations of the hearing 
examiner who reports to the Director, he issued the order that is appealed to the OCC. I f the 
Petitioner's reasoning is correct as to Commissioner Bailey, then it would mean that the OCD 
Director would not be able to participate as a Commissioner in any OCC hearings. 

These overlapping roles of state employees and officials provide safeguards and 
protections not only to the interests of the state itself, but to those parties involved in 
adjudicatory hearings. Parties get another oppotunity to persuade, convince, provide additional 
evidence, ~Tru, 5T*LH_ tmp^tyfc£<a » o-C~£tCsuds haute- fio ' f t^^KaA 'i/t>*re$f . T^-^^- '* /tz> 

* disavow Unna's letter. f y j (fjyyi/T) /zstrx** 4dh~rt £*t£ A 
over 100 state government attorneys . f^otC-fif Yfij. OOd. ft/^, 
an attorney for the SLO does not speak for the OCC'p r n •> Q-t~^> n H 

to" the GaKfiTjaor. 
The letter, itself, does not make sense - it is contradictory. On the one hand, the attorney A&t&M&J-— 

advises that Ms. Bailey will participate in the Exxon hearing for a unitization order before the 
OCC because there is no bias or conflict. On the other hand, the attorney states that in the future, 
steps will be taken to avoid a similar situation. Check Unna letter. 



FIFTH JUDICIAL DISTRICT 
STATE OF NEW MEXICO 
COUNTY OF EDDY 

PREMIER OIL & GAS, INC. 

P e t i t i o n e r , 

vs. No. CV 96-121-JWF 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 
EXXON CORPORATION, and 
YATES PETROLEUM CORPORATION, 

Respondents. 

BRIEF OF EXXON CORPORATION 
AND YATES PETROLEUM CORPORATION 

IN SUPPORT OF 
OIL CONSERVATION COMMISSION ORDER NO. R-10460-B 

Exxon Corporation ("Exxon") and Yates Petroleum Corporation 

("Yates") f i l e t h i s b r i e f i n support of Order No. R-10460-B entered 

by the O i l Conservation Commission ("the Commission"). 

I . STATEMENT OF THE CASE: 

I n May 1995 Exxon applied t o the O i l Conservation D i v i s i o n 

("the D i v i s i o n " ) i n Case No. 11298 f o r s t a t u t o r y u n i t i z a t i o n of 

c e r t a i n lands i n Eddy County, New Mexico, t o be known as the Avalon 

(Delaware) Un i t ("the Avalon U n i t " ) . This a p p l i c a t i o n was f i l e d 

pursuant t o the S t a t u t o r y U n i t i z a t i o n Act, §§ 70-7-1 through 21 

(1995 Repl. Pamp.) ("the A c t " ) 1 . Exxon also a p p l i e d t o the 

D i v i s i o n i n Case No. 11297 f o r a u t h o r i t y t o i n s t i t u t e a w a t e r f l o o d 

p r o j e c t i n the Avalon U n i t . The D i v i s i o n heard the a p p l i c a t i o n s on 

The Act allows the Commission to join together several tracts of land, on a pool-wide 
basis, in order to conduct enhanced recovery operations, provided that at least 75% of 
working interest owners and 75% of royalty owners in the unit voluntarily agree to 
unitization. 



June 29 and 30, 1995. Exxon's a p p l i c a t i o n s were supported by Yates 

and other i n t e r e s t owners. Premier O i l and Gas, Inc. ("Premier") 

opposed the a p p l i c a t i o n s , contending t h a t e i t h e r : ( i ) i t s acreage 

should not be u n i t i z e d ; or ( i i ) i f u n i t i z e d , i t s acreage was 

e n t i t l e d t o a g r e a t e r share of u n i t production than proposed by 

Exxon. 

By Order No. R-10460, the D i v i s i o n approved u n i t i z a t i o n and 

the w a t e r f l o o d p r o j e c t , and denied Premier's requests. Premier 

appealed the D i v i s i o n ' s Order to the Commission pursuant t o N.M. 

Stat. Ann. § 70-2-13 (1995 Repl. Pamp.). The Commission held i t s 

de novo hearing on December 14 and 15, 1995, at which a l l p a r t i e s 

hereto appeared and were represented by counsel. The Commission 

entered Order No. R-10460-B on March 12, 1996, again approving 

s t a t u t o r y u n i t i z a t i o n of the Avalon Unit and a u t h o r i z i n g Exxon t o 

i n s t i t u t e a w a t e r f l o o d p r o j e c t i n the u n i t . Premier f i l e d i t s 

A p p l i c a t i o n f o r Rehearing w i t h the Commission on March 20, 1996. 

The Commission d i d not act on the a p p l i c a t i o n , and i t was t h e r e f o r e 

deemed denied pursuant t o N. M. Stat. Ann. § 70-2-25 (A) (1995 Repl. 

Pamp.). Premier then f i l e d i t s P e t i t i o n t o review the Commission's 

order w i t h t h i s court on A p r i l 12, 1996. 

I I . STATEMENT OF FACTS: 

A. Unitization Process. 

I n 1991 Exxon began considering u n i t i z a t i o n of the Delaware 

formation u n d e r l y i n g the Avalon Unit i n order t o conduct enhanced 

-2-



recovery operations. 2 In March 1992 Exxon wrote to the other 

working i n t e r e s t owners within the proposed unit area, formally 

proposing an enhanced recovery unit. Because Exxon was the largest 

working i n t e r e s t owner in the unit, owning over 80% of current 

production, the other working interest owners asked Exxon to take 

the lead i n preparing a technical study of the proposed unit area. 

The technical study ("the Technical Report," Exxon Exhibit 10) 3 was 

completed i n August 19 92 and made available to a l l working interest 

owners.4 I t examined and analyzed a l l available geologic data on 

the Delaware formation on a regional basis, and integrated 

engineering and actual well performance into the geologic model, to 

determine the area to be unitized and the f e a s i b i l i t y of enhanced 

recovery operations. Testimony of D. Cantrell, Transcript at 57-

64, 69-70, 100, 104; Testimony of G. Beuhler, Transcript at 136-

138, 189-191. 

The Technical Report showed t h a t : (1) the Delaware formation 

underlying the Avalon Unit has been reasonably defined by 

development; (2) the Avalon Unit covers the productive l i m i t s of 

2 A discussion of the unitization process during the years 1991-1995 is given by Exxon 
landman J. Thomas. See Transcript at 27-36. (Note: References to the "Transcript" 
refer to the two volume transcript of the Commission hearing held on December 14 and 
15, 1995.) 

3 The exhibit numbers refer to the exhibits submitted at the Commission hearing in 
December 1995. 

4 The Technical Report was prepared at Exxon's sole expense at an estimated cost of 
$500,000. Testimony of J . Thomas, Transcript at 37-38; Testimony of D. Cantrell 
(Exxon geologist), Transcript at 104-105; Testimony of G. Beuhler (Exxon engineer), 
Transcript at 196-197. 

- 3 -



the Delaware formation in the subject area; and (3) a waterflood 

project for the Avalon Unit i s economically fe a s i b l e . As a re s u l t , 

Exxon proposed that the Avalon Unit be comprised of 2118.78 acres 

of state, federal, and fee lands 5 in Eddy County, New Mexico. See 

Exxon Exhibit 1. Exxon also proposed a waterflood project for the 

Avalon Unit, which w i l l cost $14.4 million and recover an 

additional 8.2 m i l l i o n barrels of o i l which w i l l not be recovered 

by primary production operations. The waterflood project area 

encompasses 1088.55 acres within the Avalon Unit. See Exxon 

Exhibit 27A. Tracts lying outside the waterflood project area, on 

the outer boundary of the Avalon Unit, are deemed by a l l working 

interest owners i n the Avalon Unit (except Premier) to be 

uneconomic for the recovery of waterflood reserves. This i s 

evidenced by the fact that these outer t r a c t s have l i t t l e or no 

primary or secondary reserves. Exxon Exhibit 22; Testimony of G. 

Beuhler, Transcript at 133, 145-148. Thus, these t r a c t s w i l l 

produce no o i l during the waterflood project. See Exxon Exhibit 

36. 

I n a d d i t i o n t o a waterflood p r o j e c t , the Technical Report also 

i n v e s t i g a t e d the f e a s i b i l i t y of a carbon dioxide i n j e c t i o n p r o j e c t 

("the C02 f l o o d " ) . The C02 f l o o d , i f i n s t i t u t e d , w i l l encompass the 

e n t i r e u n i t area. A l l u n i t t r a c t s have C02 f l o o d reserves, and 

w i l l produce o i l dur i n g t h i s phase. Exxon E x h i b i t s 28, 36. The 

C02 f l o o d i s expected t o cost at lea s t $70 m i l l i o n , i f i n s t i t u t e d , 

5 The tracts within the Avalon Unit, and their ownership, are listed in Exhibit "B" of the 
Unit Agreement (Exxon Exhibit 2). 
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and w i l l recover an estimated 39.9 million barrels of o i l . Exxon 

Exhibit 29. Whether the C02 flood w i l l be i n s t i t u t e d depends upon 

a review of waterflood performance for at l e a s t a three year 

period, the r e s u l t s of i n j e c t i v i t y t e s t s , and a future 

determination as to the economics of the C02 flood. Testimony of 

G. Beuhler, Transcript at 138-140. 

As of l a t e 1992 there was a general consensus on u n i t i z a t i o n 

among working i n t e r e s t owners. As a r e s u l t , Exxon met w i t h 

r e p r e s e n t a t i v e s of the Bureau of Land Management {"BLM"), the 

Commissioner of Public Lands ("Commissioner"), and the D i v i s i o n i n 

ea r l y 1993 t o discuss the p r o j e c t . (The Commissioner and the BLM 

are the l a r g e s t r o y a l t y owners i n the Avalon U n i t . ) Exxon then 

forwarded b a l l o t s t o the working i n t e r e s t owners, and over 90% of 

them approved the Technical Report. I n January 1994 Exxon 

requested t i t l e data from working i n t e r e s t owners so t h a t i t could 

proceed w i t h p r e p a r a t i o n of e x h i b i t s t o the Unit Agreement. 

I n A p r i l 1994, Exxon n o t i f i e d working i n t e r e s t owners t h a t the 

Technical Report was approved, and held two working i n t e r e s t owner 

meetings t o discuss u n i t i z a t i o n . Due t o concerns expressed by 

Yates, Premier, and other working i n t e r e s t owners reg a r d i n g the 

p a r t i c i p a t i o n formula, 6 v o t i n g percentages, and other matters, 

Yates was asked t o take the lead i n developing a s i n g l e phase 

p a r t i c i p a t i o n formula, under which a l l i n t e r e s t owners would share 

6 Exxon had initially proposed a two-phase participation formula. Under that formula, 
tracts without waterflood reserves would not share in unit production until the C0 2 flood 
was instituted. Testimony of J. Thomas, Transcript at 54-55; Testimony of G. 
Beuhler, Transcript at 145. 
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i n p r o d u c t i o n from the i n c e p t i o n of the u n i t . Yates developed 

several s i n g l e phase formulas, which they discussed w i t h Exxon 

during the next several months. As a r e s u l t of these discussions, 

Exxon and Yates agreed t o present a s i n g l e phase p a r t i c i p a t i o n 

formula t o the other i n t e r e s t owners, which a l l o c a t e d p r o d u c t i o n t o 

each u n i t t r a c t based upon: 

25% Remaining primary reserves as of 1/1/93 
50% Waterflood reserves 
25% C02 f l o o d reserves 

See Order No. R-10460-B, Finding ^9. This formula was based on an 

equitable weighing of the amount of reserves under each t r a c t , and 

the r i s k and cost involved i n each phase of primary or enhanced 

recovery operations. Testimony of G. Beuhler, Transcript at 145-

147, 156; Testimony of D. Boneau (Yates engineer), Transcript at 

257-259. 

I n February 1995 Exxon sent the working i n t e r e s t owners a 

l e t t e r making c e r t a i n r e v i s i o n s t o the proposed Unit Agreement and 

the U n i t Operating Agreement (Exxon E x h i b i t 3) and proposing the 

above s i n g l e phase formula. A non-binding b a l l o t on u n i t i z a t i o n 

was approved by 97.4% of the working i n t e r e s t owners, and 

p r e l i m i n a r y approval f o r u n i t i z a t i o n was obtained from the 

Commissioner and the BLM. F i n a l copies of the U n i t Agreement, 

together w i t h r a t i f i c a t i o n forms, were sent t o a l l i n t e r e s t owners 

i n May 1996, and Exxon f i l e d i t s u n i t i z a t i o n and w a t e r f l o o d 

a p p l i c a t i o n s w i t h the D i v i s i o n . 



B. Premier 7s Interest. 

Premier i s sole the working i n t e r e s t owner of Tract 6 7 of the 

Avalon U n i t , comprised of the Ê EM §25, Township 20 South, Range 27 

East. Exxon E x h i b i t 20. Premier purchased Tract 6 i n 1990, but 

has never d r i l l e d any we l l s thereon. During the p e r i o d 1992-1995, 

Premier was provided the same inf o r m a t i o n as a l l other working 

i n t e r e s t owners i n the u n i t , p a r t i c i p a t e d at working i n t e r e s t owner 

meetings, and was o f f e r e d the o p p o r t u n i t y t o propose a 

p a r t i c i p a t i o n formula. 

Premier's t r a c t has no remaining primary reserves. Moreover, 

i t i s not w i t h i n the p r o j e c t area f o r the w a t e r f l o o d because i t has 

no w a t e r f l o o d reserves. Testimony of 6. Beuhler, T r a n s c r i p t a t 

146-147. Thus, i t w i l l not c o n t r i b u t e any hydrocarbons d u r i n g the 

w a t e r f l o o d p r o j e c t . I t does have about 4% of C02 f l o o d reserves. 

Thus, under the Commission-approved p a r t i c i p a t i o n formula, i t s 

t r a c t i s e n t i t l e d t o 4% x 25% = 1% of u n i t production, which i t 

w i l l receive from the date of f i r s t production. 

C. D i v i s i o n and Commission Hearings. 

At the D i v i s i o n hearing i n June 29 and 30, 1995, Exxon and 

Yates submitted land, geologic, and engineering evidence i n support 

of the a p p l i c a t i o n s . 8 Premier presented geologic and engineering 

7 The Comrnissioner is the royalty owner of Tract 6. 

8 There are 43 working interest owners and 24 royalty owners in the unit. By the hearing 
date, 98.6% of working interest owners and 98% of royalty owners had voluntarily 
approved or ratified Exxon's unitization proposal. Testimony of J. Thomas, Transcript 
at 30-32. (Under the Act, "royalty owners" includes all non-cost bearing interests, 
including royalty, overriding royalty, and production payment interests). 
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testimony i n o p p o s i t i o n t o u n i t i z a t i o n . Premier claimed t h a t i t s 

acreage was not necessary t o u n i t i z a t i o n , and thus should be 

excluded from the Avalon U n i t . A l t e r n a t i v e l y , Premier asserted 

t h a t , i f i t s acreage were u n i t i z e d , i t s t r a c t was e n t i t l e d t o a 

s u b s t a n t i a l l y l a r g e r p a r t i c i p a t i o n f a c t o r than proposed by Exxon. 

However, Premier d i d not present a p a r t i c i p a t i o n formula at the 

D i v i s i o n hearing. 

A f t e r weighing a l l the evidence, the D i v i s i o n entered i t s 

Order No. R-10460 i n September 1995, approving u n i t i z a t i o n and the 

wa t e r f l o o d p r o j e c t , and denying Premier's requests. This Order was 

appealed t o the Commission, which held a de novo hearing, pursuant 

to s t a t u t e , on December 14 and 15, 1995. The Commission heard two 

day of t e c h n i c a l testimony, i n v o l v i n g s i x expert witnesses and 

dozens of e x h i b i t s . Thereafter, the Commission entered Order No. 

R-10460-B, again a u t h o r i z i n g u n i t i z a t i o n and the i n s t i t u t i o n of a 

wat e r f l o o d p r o j e c t f o r the Avalon Unit. This appeal f o l l o w e d . 

A d d i t i o n a l f a c t s p e r t i n e n t t o Exxon's and Yates' arguments are 

set f o r t h below i n the Argument section of t h i s b r i e f . 

I I I . STANDARD OF REVIEW: 

The appeal of the Commission's order i s before the Court on 

the record e s t a b l i s h e d at the Commission hearing. N.M. S t a t . Ann 

§ 70-2-25(B) (1995 Repl. Pamp.). Therefore, t h i s Court s i t s i n an 

appellate c a p a c i t y when reviewing the decision of the Commission, 

and i t must determine whether Order No. R-10460-B i s l a w f u l and i s 

supported by s u b s t a n t i a l evidence. Rutter & Wilbanks Corp. v. O i l 

Conservation Coram'n, 87 N.M. 286, 532 P.2d 582 (1975) ( " s u b s t a n t i a l 
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evidence" i s such relevant evidence as a reasonable mind might 

accept as adequate to support a conclusion); Grace v. Oil 

Conservation Comm'n. 87 N.M. 205, 531 P.2d 939 (1975) . The 

Commission's order i s prima facie valid. N.M. Stat. Ann. § 70-2-

25(B) (1995 Repl. Pamp.). Moreover, the Courts give special weight 

and credence to the experience, technical competence, and 

specialized knowledge of the Commission. Rutter & Wilbanks Corp. 

v. Oil Conservation Comm'n, supra. As a result, Premier has the 

burden to show that the Commission's order: (1) i s contrary to 

statute; or (2) has no support in the record. 

IV. ARGUMENT: 

Premier asserts that the Commission's order should be reversed 

based upon nine points set f o r t h i n i t s P e t i t i o n . Point I (bias 

and pre-judgment) has been addressed by the Commission i n i t s 

b r i e f , and Exxon and Yates concur i n and adopt the arguments made 

by the Commission. I t i s the understanding of undersigned counsel 

that Point I I ( c o n s t i t u t i o n a l i t y of the Act) i s being abandoned by 

Premier, and thus no argument i s made herein on that issue. 9 

Points I I I , IV, and V (u n i t i z a t i o n and correla t i v e r i g h t s issues) 

are consolidated f o r argument i n Part IV(A) below. Points VI 

through IX (substantial evidence issues) are discussed i n Part 

IV(D) below. 

9 Exxon and Yates reserve the right to address the constitutionality issue at hearing if 
necessary. 
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A. Commission Order No. R-10460-B Complies w i t h the 
S t a t u t o r y U n i t i z a t i o n Act and Protects Premier's 
C o r r e l a t i v e Rights. 

The Commission's f i n d i n g s and Order are matters p a r t i c u l a r l y -

s u i t e d t o the e x p e r t i s e of the Commission, are supported by 

s u b s t a n t i a l evidence, and meet the requirements o f the S t a t u t o r y 

U n i t i z a t i o n Act. I g n o r i n g the s t a t u t o r y meaning of terms and 

o v e r s i m p l i f y i n g s e l e c t e d evidence, Premier contends t h a t the 

formation of the Avalon Unit and the commitment of the Premier 

t r a c t t h e r e t o v i o l a t e s The Statuto r y U n i t i z a t i o n Act ("the Act") 

and Premier's c o r r e l a t i v e r i g h t s . 1 0 The Court must not allow 

i t s e l f t o be drawn i n t o Premier's subtle t r a p of second-guessing 

the f a c t u a l f i n d i n g s which are e x p l i c i t l y w i t h i n the e x p e r t i s e of 

the Commission. 

1. S t a t u t o r y U n i t i z a t i o n Act. 

The Statutory Unitization Act was adopted by the le g i s l a t u r e 

i n 1975. N.M. Stat. Ann. § 70-7-1 et. seq. (1995 Repl. Pamp.). 

The purpose of the Act i s to provide f o r u n i t i z e d management of 

re s e r v o i r s , or p o r t i o n s thereof, f o r secondary and t e r t i a r y 

recovery operations where c o n t r o l of an e n t i r e producing area i s 

needed t o maximize the recovery of o i l and gas. N.M. S t a t . Ann. § 

70-7-1 (1995 Repl. Pamp.). The Act contains s p e c i f i c requirements 

f o r the c r e a t i o n of a s t a t u t o r y u n i t (see §§ 70-7-5 through 7) , and 

authorizes the O i l Conservation Commission t o c a r r y out and 

ef f e c t u a t e the purposes of the Act. § 70-7-3. This a u t h o r i t y i s 

1 0 Since Premier has abandoned its claim that the Act is unconstitutional, it now focuses its 
attack on the Commission's application of the statute to the Avalon Unit. 
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based on the general j u r i s d i c t i o n of the Division to prevent the 

waste of o i l and gas and protect the corr e l a t i v e rights of the 

owners thereof, N.M. Stat. Aran. § 70-2-11 (1995 Repl. Pamp.), and 

the s p e c i f i c requirements of the Act to assure that a proposed unit 

plan i s " f a i r , reasonable and equitable" to the owners of intere s t 

therein. § 70-7-7. 

S t a t u t o r y u n i t i z a t i o n a p p l i c a t i o n s i n v o l v e complicated 

g e o l o g i c a l and engineering issues. I n t h i s case, t e c h n i c a l r e p o r t s 

which had taken years t o prepare were reviewed by expert 

engineering and g e o l o g i c a l witnesses c a l l e d by Exxon, Yates, and 

Premier. The evidence, however, was i n c o n f l i c t as t o whether the 

Premier t r a c t s should be included i n the u n i t area. The 

Commission, and not t h i s Court, i s the proper forum f o r the 

r e s o l u t i o n of t h a t c o n f l i c t . 

I n Santa Fe E x p l o r a t i o n Co. v . O i l Conservat ion Cowm'n, 114 

N.M. 103, 835 P.2d 819 (1992), the New Mexico Supreme Court 

reviewed a d e c i s i o n of the Commission f o l l o w i n g a d m i n i s t r a t i v e 

hearings i n which c o n f l i c t i n g geological and engineering evidence 

was produced. The Court stated t h a t when e x p e r t i s e , t e c h n i c a l 

competence and s p e c i a l i z e d knowledge i s req u i r e d t o resolve and 

i n t e r p r e t evidence, the courts defer t o the judgement of the 

a d m i n i s t r a t i v e agency which "possesses and exercises such knowledge 

and e x p e r t i s e . " 1 1 

1 1 The Supreme court in Santa Fe stated: "In any contested administrative appeal, 
conflicting evidence will be produced. In the instant case, the resolution and 
interpretation of such evidence presented requires expertise, technical competence, and 
specialized knowledge of engineering and geology as possessed by Commission members. 
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The Commission has special expertise i n o i l and gas matters. 

See Continental O i l Co. v. O i l Conservation Comm'n, 70 N.M. 310, 

315-16, 373 P.2d 809, 814-15 (1962). In t h i s case, the Commission 

applied i t s expertise, technical competence, and spe c i a l i z e d 

knowledge of engineering and geology to the evidence, and concluded 

that: (1) formation of the Avalon Unit was "necessary to 

ef f e c t i v e l y increase the ultimate recovery of o i l and gas from the 

unitized portion of the Avalon-Delaware Pool" (Order No. R-10460-B, 

Finding 126) ; (2) the unit plan would have no adverse e f f e c t upon 

the inte r e s t owners i n the Avalon Unit (Order No. R-10460-B, 

Finding 123); and (3) the proposed unit would protect the 

correlative rights of a l l interest owners in the unit area (Order 

No. R-10460-B, Finding 1(32) . Furthermore, the Commission expressly 

found that the Unit participation formula was " f a i r . " Order No. R-

10460-B, Finding 2 0 ( f ) . 1 2 

See NMSA 1978, § 70-2-4 (commissioners to have "expertise in regulation of petroleum 
production by virtue of education or training"); NMSA 1978, § 70-2-5 (director is "state 
petroleum engineer" who is "registered by the state board of registration for petroleum 
engineers and land surveyors as a petroleum engineer" or "by virtue of education and 
experience (has) expertise in the field of petroleum engineering.") Where a state agency 
possesses and exercises such knowledge and expertise, we defer to their judgment." 
Stokes v. Morgan, 101 N.M. 195, 202, 680 P.2d 335, 342 (1984): Groendyke Transp. 
Inc. v. New Mexico State Corp. Comm'n, 101 N.M. 470, 477, 684 P.2d 1135, 1142 
(1984)." Santa Fe, 114 N.M. at 114-15, 835 P.2d at 830-831. (Emphasis added). 

1 2 Finding 20(f) provides: 

"The correlative rights of all interest owners are protected by the Exxon Unit 
participation formula. It is not the Commission's responsibility to change a 
formula which was the product of negotiations if that formulas is fair. That is not 
to say that other formulas, derived as a result of negotiation would not be "fair' 
because there is no one perfect formula. Premier will benefit by receiving income 
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The Act s p e c i f i c a l l y sets out the matters t h a t must be found 

by the Commission p r i o r t o i s s u i n g a s t a t u t o r y u n i t i z a t i o n order. 

§ 70-7-6. Premier has not challenged the f a c t t h a t the Commission 

made a l l the f i n d i n g s r e q u i r e d by the Act. 

2. Correlative Rights. 

As noted above, the Avalon Unit i s comprised of 2118.78 acres, 

i n c l u d i n g a b u f f e r zone comprised of 40-acre edge t r a c t s . Premier 

owns the working i n t e r e s t i n one of these edge t r a c t s , U n i t Tract 

6, which have no w a t e r f l o o d p o t e n t i a l but p o t e n t i a l f o r pr o d u c t i o n 

during the C02 f l o o d . 

Premier asserts t h a t the Commission should have r e j e c t e d the 

u n i t p a r t i c i p a t i o n formula and, instead, determined the r e l a t i v e 

values of the t r a c t s i n the u n i t pursuant t o the Act. A p p l i c a t i o n 

f o r Rehearing, Point V I I I . Premier's argument i s t h a t by not 

determining r e l a t i v e value of each t r a c t i n the u n i t , the 

Commission f a i l e d t o comply w i t h the Act and v i o l a t e d Premier's 

c o r r e l a t i v e r i g h t s . P e t i t i o n f o r Review, Point I I I ; A p p l i c a t i o n 

f o r Re-hearing, Point V I I I . To support t h i s c o n t e n t i o n , Premier 

c i t e s the Technical Report (Exxon E x h i b i t 10 (G-19) and p o i n t s out 

th a t while the u n i t p a r t i c i p a t i o n formula a l l o c a t e s 1.0192% of a l l 

u n i t production t o Premier's Tract 6, t h i s t r a c t has 4.16% of the 

t o t a l remaining reserves. Premier asserts t h a t i t s c o r r e l a t i v e 

r i g h t s are v i o l a t e d f o r , on the basis of t h i s data, "(s)uch a 

from the start even though their tract is uneconomic today. However, C02 

"potential" earns Premier the right according to Exxon's formula to receive income 
from the start of unit operation." 
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participation formula does not allocate unitized hydrocarbons on a 

f a i r , reasonable and equitable basis." Application for Rehearing 

at 13. 

The f a l l a c y of t h i s argument i s apparent when the s t a t u t o r y 

d e f i n i t i o n o f c o r r e l a t i v e r i g h t s i s examined. " C o r r e l a t i v e r i g h t s " 

i s d efined by the O i l and Gas Act as f o l l o w s : 

"correlative rights' means the OPPORTUNITY 
afforded, SO FAR AS IT IS PRACTICABLE TO DO 
SO, t o the owner of each property i n a pool t o 
produce WITHOUT WASTE hi s j u s t and eq u i t a b l e 
share of the o i l or gas or both i n the pool, 
being an amount, so f a r as can be p r a c t i c a b l y 
determined and so f a r as can be p r a c t i c a b l y 
obtained WITHOUT WASTE, s u b s t a n t i a l l y i n the 
p r o p o r t i o n t h a t the q u a n t i t y of RECOVERABLE 
o i l or gas or both under the property bears t o 
the t o t a l RECOVERABLE o i l or gas or both i n 
the pool and, f o r such purposes, t o use h i s 
j u s t and equitable share of the r e s e r v o i r 
energy. 

N.M. Stat. Ann. § 70-2-33 H (emphasis added). Premier's argument 

appears to be that since i t has 4.16% of the remaining reserves 

under i t s Tract 6, i t should receive that percentage of the unit 

production or i t s correlative rights are violated. As "correlative 

rights" i s defined by statute, however, thi s term only means 

Premier i s e n t i t l e d to an opportunity 1 3 to produce recoverable 

Premier has had an opportunity to produce reserves from these tracts for the last five 
years and failed to do so. Testimony of d. Boneau, Transcript at 220. Furthermore, 
one way for an owner to avail itself of the opportunity to produce its reserves is for its 
interest to be committed to a unit plan. Premier declined to join in the Unit Plan. Having 
failed to avail itself of two opportunities, Premier should not be rewarded for its lack of 
diligence. 

- 1 4 -



reserves 1 4 as f a r as i t i s p r a c t i c a b l e and only as long as t h i s can 

be done w i t h o u t causing waste. 1 5 Again these concepts and the 

i n t e r p l a y between them i s a matter p r o p e r l y vested i n the 

Commission. 

Furthermore, Premier's review of t h i s data i s grossly 

oversimplified. The type of review of technical geologic and 

engineering evidence made by the Commission i s demonstrated by 

Finding 17(h) of Order No. R-10460-B, which reads: 

"Premier's engineering consultant s t a t e d t h a t 
Tract 6 was not given c r e d i t f o r w a t e r f l o o d 
t a r g e t "reserves" (referencing Technical 
Report E x h i b i t E-6). However, Technical 
Report E x h i b i t E-6 does not set f o r t h 
"reserves, " but rather "waterflood t a r g e t o i l -
i n place." "Target o i l - i n - p l a c e " i s a 
vo l u m e t r i c value used as a s t a r t i n g p o i n t i n 
c a l c u l a t i n g recoverable reserves, on which 
e q u i t y i s based. I n order t o o b t a i n 
recoverable reserves, the "t a r g e t o i l - i n -
place" must be adjusted by f a c t o r s such as 
w e l l - t o - w e l l c o n t i n u i t y , sweep e f f i c i e n c y , 
f l o o d a b l e o i l , p a t t e r n e f f e c t s , and 

1 4 The Premier tracts are edge tracts that have been demonstrated to be capable of only 
subeconomic primary production, see Exxon Exhibit 22; Testimony of G. Beuhler, 
Transcript at 132-33, no secondary production, Testimony of G. Beuhler, Transcript at 
180, and tertiary "potential." Testimony of G. Beuhler, Transcript at 188. As such the 
determination of the recoverable nature of the reserves under these tracts is a matter 
properly within the Commission's expertise. 

1 5 Even if the reserves under the Premier tracts were "recoverable," the Commission would 
violate its statutory duties i f it omitted the Premier tracts from the unit and this caused 
the waste of oil. "Waste" is defined as the ". . . operating or producing, of any well or 
wells in a manner to reduce or tend to reduce the total quantity of crude petroleum oil or 
natural gas ultimately recovered from any pool . . . ." N.M. Stat. Ann. § 70-2-3. The 
prevention of waste is the paramount duty of the Commission and overrides correlative 
rights concerns when these duties are in conflict. See, Continental Oil Co., 70 N.M. at 
319, 373 P.2d at 818. Again, this is an issue within the expertise of the Commission. 
The record shows that waste will occur if Premier's tract is excluded from the Avalon 
Unit. Testimony of D. Boneau, Transcript at 220-221. 
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development costs. This was done on a l l 
t r a c t s , i n c l u d i n g Premier's Tract 6. 

(Emphasis i n o r i g i n a l ) . From t h i s f i n d i n g alone, i t i s c l e a r why 

t e c h n i c a l evidence should be reviewed by the Commission and why the 

courts should d e f e r t o t h i s agency on the i n t e r p r e t a t i o n of complex 

ge o l o g i c a l and engineering issues. Neither the a t t o r n e y s arguing 

t h i s case nor the Court are q u a l i f i e d t o consider the c o n f l i c t i n g 

evidence s u p p o r t i n g the Commission's f i n d i n g s , or t o s u b s t i t u t e 

t h e i r own judgement f o r t h a t of the Commission. 

The Commission declined t o determine the r e l a t i v e value of 

each t r a c t i n t h i s u n i t . This i s the heart of Premier's a t t a c k on 

the Commission's Orders. However, " r e l a t i v e value" i s only one 

method of a l l o c a t i n g production. The Commission recognized t h i s , 

and used an a l t e r n a t e method. See Finding 17(h), Order No. R-

10460-B. This Court should not s u b s t i t u t e an a l l o c a t i o n formula 

advanced by Premier f o r one which the Commission, i n i t s e x p e r t i s e , 

found t o be ap p r o p r i a t e . " [W] here an agency such as the 

[Commission] passes upon the fairness of a proposed p a r t i c i p a t i o n 

formula, concerns of lessee unfairness are ameliorated." Amoco 

Product ion v . Heimann, 904 F.2d 1405, 1413 (10th C i r . 1990) . The 

Commission passed upon the " r e l a t i v e value" formula. Premier's 

concerns are misplaced. 

I f the Commission had not chosen an a l t e r n a t e formula, and had 

instead determined the r e l a t i v e value of each t r a c t , the review 

would have e n t a i l e d much more than a simple comparison of remaining 

reserves or surface acres. The Statutory U n i t i z a t i o n Act defines 

the " r e l a t i v e value" of t r a c t s i n terms of " i t s c o n t r i b u t i n g value 
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t o the u n i t , " " l o c a t i o n on s t r u c t u r e , " and " i t s probable 

p r o d u c t i v i t y of o i l and gas i n the absence of u n i t o p e r a t i o n s . " 1 6 

A l l are matters which cannot be prop e r l y evaluated without 

t e c h n i c a l e x p e r t i s e i n geology and engineering. A l l are matters on 

which courts should defer t o the Commission. 

By i n c l u s i o n of Premier's t r a c t s i n the Avalon U n i t , Premier 

receives revenue under the u n i t p a r t i c i p a t i o n formula from the 

commencement of pr o d u c t i o n of u n i t i z e d substances regardless of 

whether or not a C02 flood i s i n i t i a t e d . Testimony of G. Beuhler, 

T r a n s c r i p t a t 146, 188. A f t e r considering the g e o l o g i c a l and 

engineering evidence presented by the p a r t i e s , the Commission 

determined that the Unit participation formula was " f a i r , " Order 

No. R-10460-B, Fi n d i n g ^ 2 0 ( f ) , and that i t would p r o t e c t the 

correlative rights of a l l interest owners in the Unit area. Order 

No. R-10460-B, Fi n d i n g 1J32. The court should defer t o t h i s 

Commission d e c i s i o n . 

3. Inclusion of the Premier Tracts i n the Unit i s 
not Premature. 

Premier asserts t h a t approval of the C02 p r o j e c t i s premature 

at t h i s time, and t h a t i t s t r a c t s should t h e r e f o r e be o m i t t e d from 

the Avalon U n i t . I t f u r t h e r contends t h a t approval o f the C02 

1 6 "Relative value" means the value of each separately owned tract for oil and gas purposes 
and its contributing value to the unit in relation to like values of other tracts in the unit, 
taking into account acreage, the quality of oil and gas recoverable therefrom, location on 
structure, its probable productivity of oil and gas in the absence of unit operations, the 
burden of operation to which the tract will or is likely to be subjected, or so many of said 
factors, or such other pertinent engineering, geological, operating of pricing factors, as 
may be reasonably susceptible of determination. NMSA 1978, § 70-7-4 (J). 
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f l o o d at t h i s time i s not supported by s u b s t a n t i a l evidence. 

A p p l i c a t i o n f o r Rehearing, Point V I I , P e t i t i o n f o r Review, Point 

IV. A review of the record shows the contrary t o be t r u e . 

Exxon reviewed i t s potential development plan for C02 (Exxon 

Exhibit 28, Testimony of G. Beuhler, Transcript at p. 138), and 

stated that with a C02 flood, there was potential additional 

recovery of 3 9.9 m i l l i o n barrels of o i l from the Avalon Unit. 

Exxon Exhibit 29; Testimony of G. Beuhler, Transcript at 139. 

Without the inclusion of Premier's tracts, C02 operations would 

have to be scaled back. Testimony of G. Beuhler, Transcript at 

147-48. The omission of the Premier tr a c t s would r e s u l t i n the 

waste of as much as 2 million barrels of o i l . Testimony of D. 

Boneau, Transcript at 220-221. 

Exxon t e s t i f i e d that i t would take three years or more to 

study the reservoir's waterflood performance, (Testimony of G. 

Beuhler, Transcript at 140), and that before a C02 project could be 

implemented, s u f f i c i e n t volumes of water needed to be injected to 

"pressure up the reservoir." Testimony of G. Beuhler, Transcript 

at 184. 

I t would be short sighted not to anticipate a C02 flood at 

th i s time (Testimony of G. Beuhler, Transcript at 147) , Exxon was 

planning for C02 i n j e c t i o n at this time (Testimony of G. Beuhler, 

Transcript at 188), exclusion of the Premier t r a c t s would only lead 

to future problems with development of the reservoir and r e s u l t i n 

the waste of o i l . Testimony of D. Boneau, Transcript at 217, 220. 
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Based on t h i s evidence and the record as a whole, the 

Commission found that inclusion of the Premier t r a c t s would 

enhance the C02 flood sweep. Order No. R-10460-B, Finding i [ l 9 ( i ) . 

I t also concluded that the C02 flood would increase the production 

of reserves and was important to the State of New Mexico. Order 

No. R-10460-B, Finding 1115(a)-(f) . Fi n a l l y , the Commission found 

that "Excluding Premier's tract would in fact delay u n i t i z a t i o n and 

disrupt the orderly development of a C02 flood." Order No. R-

10460-B, Finding 1j20{g). 

The removal of the Premier t r a c t s would permit Premier t o 

develop t h i s acreage on a stand alone basis f r e e of u n i t 

operations. Furthermore, Premier suggests t h a t when i t i s time t o 

commence a C02 f l o o d , Premier could p a r t i c i p a t e w i t h " e i t h e r (a) a 

lease l i n e i n j e c t i o n agreement ... or (b) i n c l u d i n g the Premier 

acreage i n the C02 p r o j e c t . " A p p l i c a t i o n f o r Rehearing, P o i n t V I , 

Page 11. Premier's proposal i s exactly what the Act i s designed t o 

prevent--the development by m u l t i p l e operators under lease l i n e 

agreements which complicate operations and can lead t o i n e f f i c i e n t 

p roduction p r a c t i c e s . 

The approval of the C02 p r o j e c t i s not premature and the 

deci s i o n of the Commission i s supported by s u b s t a n t i a l evidence i n 

the record. This Court must defer t o the Commission's e x p e r t i s e 

and must a f f i r m the Commission's Orders. 

B. The Commission's Order i s Supported by S u b s t a n t i a l 
Evidence (Points V I - I X ) . 

Order No. R-10460-B includes over 75 f i n d i n g s of f a c t . Of 

those, Premier has challenged only s i x s p e c i f i c f i n d i n g s , 

-19-



i n c o r r e c t l y a s s e r t i n g t h a t they are not supported by s u b s t a n t i a l 

evidence. Each of these f i n d i n g s i s summarized below, together 

w i t h evidence i n the record supporting those f i n d i n g s . 

1. Finding 20(a). 

Premier claimed t h a t the Technical Report d i d not a t t r i b u t e an 

a d d i t i o n a l 82 f e e t of "pay" t o i t s FV3 w e l l ; t h e r e f o r e , i t s t r a c t 

was improperly c l a s s i f i e d as uneconomic f o r primary and w a t e r f l o o d 

production, and i t s reserves were not p r o p e r l y c r e d i t e d i n the 

Technical Report. 

I n F inding 20(a) , the Commission found t h a t the c l a i m t o 82 

f e e t of a d d i t i o n a l pay was c o n t r a d i c t e d by Premier's workover of 

the FV3 w e l l and by the o f f s e t t i n g Yates ZG1 w e l l . The 

Commission's f i n d i n g i s supported by the f o l l o w i n g evidence: 

a. Premier's workover of the FV3 w e l l i n 

October 1995 d i d not t e s t the claimed "pay" i n t e r v a l . Testimony of 

K. Jones (owner of Premier), T r a n s c r i p t a t 285-288, 300-301. Thus, 

Premier d i d not b e l i e v e i t was productive. 

b. Gulf, the company that d r i l l e d the FV3 

well in 1989, did not perforate the well i n t h i s 82 foot i n t e r v a l , 

and thus did not think t h i s "pay" existed. Testimony of D. 

Cantrell, Transcript at 477. 

c. The Yates ZG1 well, which immediately 

offsets the FV3 Well, i s similar geologically and i n producibility, 

and i s uneconomic. Testimony of D. Cantrell, Transcript at 112, 

472-474; Testimony of D. Beuhler, Transcript at 161-163. 

d. The claimed 82 f e e t of a d d i t i o n a l pay i n 

-20-



the FV3 well does not e x i s t . Testimony of D. C a n t r e l l , Transcript 

at 106-112; Exxon Exhibits 19A and 19B. 

e. The FV3 well was an uneconomic well. 

Testimony of G. Beuhler, Transcript at 161. 

2. Finding 20(c). 

I n Finding 20(c), the Commission found t h a t , w hile 

i t favored Premier's general geologic i n t e r p r e t a t i o n of the f i e l d , 

the production from Premier's acreage and o f f s e t t i n g acreage proved 

t h a t the a d d i t i o n a l claimed "pay" was uneconomic. This f i n d i n g i s 

supported by the f o l l o w i n g testimony: 

a. Primary production from the FV3 well and 

the off s e t t i n g ZG1 well was uneconomic. Testimony of G. Beuhler, 

Transcript at 161-163; Testimony of D. Cantrell, Transcript at 119, 

472-474. 

b. To determine whether a t r a c t has primary 

or secondary reserves, the geologic model must be v e r i f i e d by 

actual production. Testimony of G. Beuhler, Transcript at 136-137, 

180-182. 

3. Finding 17(h). 

Premier's engineer stated t h a t Premier was not given 

c r e d i t f o r w a t e r f l o o d reserves. Finding 17(h) s t a t e d t h a t he 

confused "reserves" w i t h o i l - i n - p l a c e . Supporting evidence i s as 

f o l l o w s : 

a. Premier's engineer used o i l - i n - p l a c e 

rather than "reserves." Premier Exhibit 9 at pp. 4, 6; Testimony 

of T. Payne, Transcript at 443. 
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b. Oil-in-place does not equal "reserves." 

Testimony of G. Beuhler, Transcript at 180-182. 

c. Oil-in-place i s a s t a r t i n g point i n 

calculating reserves, and must be adjusted by factors such as well-

to-well continuity, sweep efficiency, pattern e f f e c t s , and 

development costs. I d . 

4. Finding 19(a). 

Premier claimed t h a t i t s primary and w a t e r f l o o d 

reserves were not p r o p e r l y evaluated i n the Technical Report. I n 

Finding 19(a), the Commission stated t h a t Premier's a s s e r t i o n : ( i ) 

ignores recovery e f f i c i e n c y ; and ( i i ) ignores the analogous o f f s e t 

w e l l , the ZG1. This f i n d i n g i s d i r e c t l y supported by the f o l l o w i n g 

evidence: 

a. Premier's assertion ignores recovery 

e f f i c i e n c y and higher r i s k associated with non-primary reserves. 

Testimony of D. Boneau, Transcript at 260-261; Testimony of G. 

Beuhler, Transcript at 145-147. 

b. Premier's acreage i s outside the 

waterflood pattern and thus w i l l produce no o i l during the 

waterflood project. Testimony of G. Beuhler, Transcript at 180-

182, 187. 

c. The State ZG1 well i s analogous to the 

Premier FV3 Well, and both wells have produced uneconomic amounts 

of o i l . Testimony of G. Beuhler, Transcript at 161-163; Testimony 

of D. C a n t r e l l , Transcript at 472-474. 

d. See the testimony cited to support Finding 
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17(h), above. 

5. Finding 2 0 ( f ) . 

I n t h i s f i n d i n g , the Commission s t a t e d t h a t the 

p a r t i c i p a t i o n formula proposed by Exxon i s f a i r and p r o t e c t s the 

c o r r e l a t i v e r i g h t s of a l l i n t e r e s t owners. This i s supported by 

the f o l l o w i n g : 

a. The participation formula i s f a i r and 

protects everyone's i n t e r e s t s . Testimony of G. Beuhler, Transcript 

at 143-146, 150; Testimony of D. Boneau, Transcript at 218-221, 

223, 257. 

b. Premier's tract has no primary or 

waterflood reserves. Testimony of G. Beuhler, Transcript at 147, 

158, 187-190. 

c. Although Premier's tract has no primary or 

waterflood reserves, i t i s attributed production from the inception 

of the unit. Testimony of D. Boneau, Transcript at 219-220; 

Testimony of G. Beuhler, Transcript at 146-148; Testimony of D. 

Cantrell, Testimony at 117. 

d. Premier w i l l receive a share of unit 

production, based on i t s C02 flood reserves, even though those 

reserves may never be produced. Testimony of G. Beuhler, 

Transcript at 194-195; Testimony of D. Boneau, Transcript at 220. 

I n a d d i t i o n , the argument t h a t Premier's c o r r e l a t i v e 

r i g h t s are impaired i s addressed above i n Part IV(A) of t h i s b r i e f . 

6. Finding 20(b). 
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Premier's proposed p a r t i c i p a t i o n formula 1 7 places 

primary weight on o i l - i n - p l a c e . Such a formula gives equal value 

t o a l l types of reserves, and ignores r i s k s and costs associated 

w i t h a C02 f l o o d . The f o l l o w i n g evidence supports t h i s f i n d i n g : 

a. Oil-in-place does not take into account 

the higher cost of recovering o i l i n a waterflood or C02 flood 

situation, as opposed to primary o i l . Testimony of G. Beuhler, 

Transcript at 156. 

b. The oil-in-place under Premier's t r a c t i s 

not being produced under primary or waterflood conditions; i t w i l l 

only be produced i f a C02 flood i s instituted. I d . , Transcript at 

143-145, 180-182. 

c. Equal value was given by Premier to C02 

flood, waterflood, and primary o i l . Premier Exhibit 9 at page 36; 

Testimony of T. Payne, Transcript at 447-450. 

d. The C02 f l o o d i s a r i s k i e r and c o s t l i e r 

p r o j e c t , which may not occur. Testimony of G. Beuhler, T r a n s c r i p t 

at 145-147; Order No. R-10460-B, Finding H l 5 ( c ) . 

Premier asserts several times t h a t the above Findings are 

in c o n s i s t e n t w i t h the undisputed testimony. That i s i n c o r r e c t . As 

discussed above, there i s competent evidence t o support each of the 

disputed f i n d i n g s . The Order of the Commission should be sustained 

i f reasonably supported by s u b s t a n t i a l evidence i n the record. 

Premier's participation formula, set forth in Finding ̂ 19(g) of Order No. R-10460-B, was 
submitted to Exxon one day before the Commission hearing. Testimony of K. Jones, 
Transcript at 284-285. 



Rutter & Wilbanks Corp. v. O i l Conservation Comm/ n, supra; 6 

Williams & Meyers, O i l and Gas Law, §948. As t o the above 

Findings, t h e r e was a c o n f l i c t i n the testimony presented by Exxon 

and Yates on the one hand, and Premier on the o t h e r . However, i t 

i s f o r the Commission t o weigh the evidence where a c o n f l i c t 

occurs. As s t a t e d by one court: 

I t i s not f o r t h i s Court t o s u b s t i t u t e i t s 
o p i n i o n f o r the opinion of the Board where the 
Board has reached i t s decision on c o n f l i c t i n g 
evidence and where i t s conclusions are 
supported by s u b s t a n t i a l evidence. 

Ohio O i l Co. v. Porter, 225 Miss. 55, 82 So.2d 636 (1955). 

Although Premier disagrees w i t h a few f i n d i n g s i n a 20 page order, 

the Commission reviewed voluminous testimony, weighed the evidence, 

and made i t s d e c i s i o n . Since there i s s u f f i c i e n t evidence t o 

support Order No. R-10460-B, the Commission must be upheld. Palmer 

O i l Corp. v. P h i l l i p s Petroleum Co., 204 Okla. 543, 231 P.2d 977 

(1951) . 

Likewise, the Commission reviewed the data r e g a r d i n g the 

p a r t i c i p a t i o n formula and found t h a t i t was f a i r t o a l l i n t e r e s t 

owners. As the Commission stated, there i s no p e r f e c t formula. 

Order No. R-10460-B, Finding 2 0 ( f ) ) . Accord, 6 Wi l l i a m s & Meyers, 

O i l and Gas Law, §§ 970-970.2. However, under the Act, there must 

be a f i n a l i n t e r p r e t e r of the data, and t h a t i n t e r p r e t e r i s the 

Commission. 6 Williams & Meyers, O i l and Gas Law, §970.2. Based 

upon: (1) minuscule primary production on Premier's t r a c t ; (2) 

lack of w a t e r f l o o d reserves on Premier's t r a c t ; (3) the cost and 

r i s k associated w i t h C02 reserves; and (4) the f a c t t h a t over 98% 
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of a l l other i n t e r e s t s owners found the negotiated p a r t i c i p a t i o n 

formula to be f a i r , the Commission decided that the p a r t i c i p a t i o n 

formula developed by Exxon and Yates provided " r e l a t i v e value" to 

Premier as required by statute. N.M. Stat. Ann. §§ 70-7-4(J) and 

70-7-6 (1995 Repl. Pamp.). Therefore, i t s decision should not be 

disturbed. 

V. CONCLUSION. 

Based on the foregoing, Exxon and Yates request t h i s Court to 

af f i r m Commission Order No. R-10460-B and dismiss Premier's 

Pet i t i o n w i t h prejudice. 

Respectfully submitted, 

H I N K L E , C O X , E A T O N , C O F F I E L D 

& HENSLEY, L . L . P . 

James Bruce 1 

218 Montezuma 
Post Office Box 2068 
Santa Fe, New Mexico 87504-2068 
(505) 982-4554 - Telephone 
(505) 982-8623 - Telecopy 

Attorneys for Exxon Corporation 

CAMPBELL, CARR, BERGE 
& SHERIDAN, P.A. 

By: 

Santa Fe, New Mex ico 87504-2088 
(505) 988-4421 - Te lephone 
(505) 983-6043 - T e l e c o p y 

A t t o r n e y s f o r Ya tes P e t r o l e u m 
C o r p o r a t i o n 
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CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t a tr u e and corre c t copy o f the foregoing 
B r i e f of Exxon Corporation and Yates Petroleum Corporation i n 
Support of O i l Conservation Commission Order No. R-10460-B was 
mailed, by f i r s t - c l a s s m a i l , postage prepaid, t o the f o l l o w i n g 

W. Thomas K e l l a h i n 
KELLAHIN & KELLAHIN 
Post O f f i c e Box 2265 
Santa Fe, New Mexico 87504-2265 

Mar i l y n S. Herbert 
Rand L. C a r r o l l 
O i l Conservation Commission 
2040 South Pacheco S t r e e t 
Santa Fe, New Mexico 87505 

counsel of record, 
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JAMES BRUCE 
ATTORNEY AT LAW 

POST OFFICE BOX 1056 
SANTA FE, NEW MEXICO 87504 

SUITE B 
612 OLD SANTA FE TRAIL 
SANTA FE, NEW MEXICO 87501 

(505) 982-2043 
(505) 982-2151 (FAX) 

March 14, 1997 

Mar i l y n S. Hebert 
O i l Conservation Commission 
2040 South Pacheco Street 
Santa Fe, New Mexico 87505 

W i l l i a m F. Carr 
Campbell, Carr, Berge & Sheridan, P.A. 
P.O. Box 2 08 8 
Santa Fe, New Mexico 87504 

W. Thomas K e l l a h i n 
K e l l a h i n & K e l l a h i n 
P.O. Box 22 65 

Santa Fe, New Mexico 87504 

Dear Counsel: 
Enclosed t o each of you i s an endorsed copy of the Order A f f i r m i n g 
Commission Decision i n the Premier appeal. 

Very t r u l y yours, 

^ I 7 1997 

James Bruce 



JAMES BRUCE 
ATTORNEY AT LAW 

POST OFFICE BOX 1056 
SANTA FE, NEW MEXICO 87504 

SUITE B 
612 OLD SANTA FE TRAIL 
SANTA FE, NEW MEXICO 87501 

(505) 982-2043 
(505) 982-2151 (FAX) 

February 27, 1997 

Ma r i l y n S. Hebert 
O i l Conservation Commission 
2040 South Pacheco Street 
Santa Fe, New Mexico 87505 

W i l l i a m F. Carr 
Campbell, Carr, Berge & Sheridan, P.A. 
P.O. Box 2088 
Santa Fe, New Mexico 87504 

W. Thomas K e l l a h i n 
K e l l a h i n & K e l l a h i n 
P.O. Box 22 6 5 

Santa Fe, New Mexico 87504 

Dear Counsel: 
Enclosed t o each of you i s a copy of the Order A f f i r m i n g Commission 
Decision i n the Premier appeal, together w i t h a bond signature 
page. Please sign the signature page and r e t u r n them t o me, and I 
w i l l f i l e the order w i t h the Court. 

Very t r u l y yours, 

'ames Bruce 



JAY W . FORBES 
District Judge 

Division I 

February 4, 1997 

FIFTH JUDICIAL DISTRICT 
STATE O F NEW MEXICO 

EDDY, CHAVES, AND L E A COUNTIES P.O. Box 1838 
Carlsbad, New Mexico 88221 • 

Phone (505) 885-4828 
Fax (505) 887-7095 

JOINT LETTER 

W. Thomas Kallahin, Esq. 
P. O. Box 2265 
Santa Fe, NM 87504 

William F. Carr, Esq. 
P. O. Box 2208 
Santa Fe, NM 87504-2208 

James Bruce, Esq. 
P. O. Box 2068 
Santa Fe, NM 87504-2068 

Marilyn S. Hebert, Esq. 
2040 South Pacheco 
Santa Fe, NM 87505 

RE: Premier Oil & Gas vs. Oil Conservation Commission, et al 
Eddy County Cause No. CV-96-121-JWF 

Gentlemen and Ms. Hebert: 

Having reviewed the whole record of the proceedings by the New Mexico Oil 
Conservation Commission in cases 11297 and 11298, having read the legal Briefs 
and having listened to oral argument or counsel, I find the Decision of the 
Commission was reasonable and is supported by substantial evidence. 

I additionally find Commissioner Bailey was not biased, prejudiced or in any 
way prejudged the issues presented to the New Mexico Oil Conservation Division 
(full Commission). I request Mr. Carr prepare an Order Affirming Order Number 
R-10460-B of the NMOCD, have the same approved as to form by all concerned and 
submit the same to me for entry into the record. 

JWF/mll 

Very truly yours, 



NEW MEXICO ENbitlGY, MINERALS 
& NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION DIVISION 
2040 Sou th Pacheco St reet 
Santa Fe, New Mex ico 87505 
( 5 0 5 ) 8 2 7 - 7 1 3 1 

January 13, 1997 

Eleanor Jarnagin, Clerk 
Fifth Judicial District 
Division I - Eddy County 
Post Office Box 1838 
Carlsbad, New Mexico 88220 

Re: Premier Oil & Gas, Inc. v. Oil Conservation Commission et al. 
Case No. DV-96-121-JWF 

Dear Ms. Jarnagin: 

Enclosed please find the original and one copy of the Answer Brief of the Oil Conservation 
Commission ofthe State of New Mexico in the above-referenced case. Please file the original 
and return the conformed copy to me in the enclosed self-addressed stamped envelope. 

Thank you for your assistance. 

cc: James Bruce 
William F. Carr 
W. Thomas Kellahin. 



K E L L A H I N A N D K E L L A H I N 

A T T O R N E Y S A T L A W 

E L P A T I O B U I L D I N G 

w . T H O M A S K E L L A H I N - 17 N O R T H G U A D A L U P E T E L E P H O N E ( S O S ) 9 8 2 - J 2 8 S 

•NEW MEXICO BOARO O r LEGAL SPECIAL IZATION P O S T O F F I C E B O X 2 2 6 5 T E L E F A X ( S O S ) 9 8 2 - 2 0 4 7 
R E C O G N I Z E D S P E C I A L I S T I N T H E A R E A O F 

N A T U R A L R E S O U R C E S - O I L A N O G A S L A W S A N T A F E , N E W M E X I C O 8 7 5 0 4 - 2 2 6 3 

J A S O N K E L L A H I N ( R E T I R E D 1 9 9 1 ) ^ , , n r , _ 

December 12, 1995 

Rand Carroll, Esq. 
Oil Conservation Division 
2040 South Pacheco 
Santa Fe, New Mexico 87505 

Lyn Hebert, Esq. 
Oil Conservation Commission 
2040 South Pacheco 
Santa Fe, New Mexico 87501 

HAND DELIVERED 

HAND DELIVERED 

James Bruce, Esq. 
Hinkle Law Firm 
P. O. Box 2068 
Santa Fe, New Mexico 87501 

HAND DELIVERED 

William F. Carr, Esq. 
P. O. Box 2208 
Santa Fe, New Mexico 87501 

HAND DELIVERED 

Re: NOTICE OF DISTRICT COURT HEARING 
NMOCD Cases 11297 and 11298 
Exxon's proposed Statutory 
Unitization of Avalon 

Dear Counsel: 

Please be advise that we are to appear in District Court, Carlsbad, 
on Friday, January 31, 1997 at 9:00 AM to argue this appeal. Enclosed is 
a copy of the Order and Motion. 

I propose that we each exchange Trial Briefs on January 13, 1997. 
Please call me if you have any objections to this proposal. 

Regards,' 

( 

W.VThomas Kellahin 



Rand Carroll 

From: 
To: 
Subject: 
Date: 

Lyn Hebert 
Rand. Carroll 

Monday, October 28, 1996 2:27PM 

Marilyn Leibert from Judge Forbes's office called today regarding the letter we sent to the Judge. She said 
the Judge has no problem vacating the hearings Nov. 26 and Dec. 26, but he will only do so if we submit 
motions and orders. Plus, the local rules apparently require the signature of the clients as well as the 
attorneys on motions vacating settings. So we need a motion and order vacating the pretrial conference 
and a motion and order vacating the evidentiary hearing. 
I told her we do need a briefing schedule, and she told me to submit a request and order on that also. 
This seems to have been ridiculously complicated. 
The earliest I could work on this is maybe Wednesday. Do you know whether anyone at OCD has requests 
and orders on the computer? Or perhaps, Tom, Bill or Jim would like to bill some. 
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1 NEW MEXIC ,̂ ENERGY, MINERALS 
f k NATURAL RESOURCES DEFMTMENT 

OIL CONSERVATION DIVISION 
2040 South Pacheco Street 
Santa Fe, New Mexico 87S0S 
(505) 827-7131 

October 24, 1996 

The Honorable Jay W. Forbes 
Division 1 - Fifth Judicial District 
P.O. Box 1838 
Carlsbad, NM 88220 

RE: Premier Oil & Gas, Inc. v. Oil Conservation Commission et al 
Case No. CV-96-121-JWF 

Dear Judge Forbes: 

This letter is being submitted by the attorneys for the New Mexico Oil Conservation 
Commission and Oil Conservation Division with the concurrence of counsel for all parties. 

This case is an appeal to the District Court of a decision of the Commission. As you probably 
know, the District Court acts like an appellate court in these matters based upon the record 
established before the agency. The hearing of this appeal, now set for 9:00 a.m., on Thursday, 
December 26, 1996, is for purposes of oral argument by counsel. It is our estimate that the matter 
will take at most one-half day. 

We respectfully request you to consider changing the date for oral argument for a time other than 
the week of Christmas, because all clients and attorneys desiring to attend this hearing are 
located outside of Carlsbad and will be required to forego Christmas with their families in order 
to be present in Carlsbad on Thursday morning. 

Also, a pre-trial conference is set for Tuesday, November 26, 1996 at 9:00 a.m. We believe that a 
pre-trial conference is not necessary in this case because all counsel have agreed to file 
simultaneous briefs two weeks prior to the scheduled date for oral argument. I f you concur, we 
would appreciate you vacating the pre-trial conference. 

Thank you for your attention to this matter. 



Very Truly Yours, 

Rand Carroll 
505/827-1364 
505/827-8156 

Attorneys for Respondent 
New Mexico Oil Conservation Commission 
and New Mexico Oil Conservation Division 

James Bruce 
505/982-4554 

torney for Respondent 
Exxon Corporation 

William F. C 
595/988-4421 

Attorney for Respondent 
Yates Petroleum Corporation 

W. Thomas Kellg 
505/982-4285 

un 

Attorney for Petitioner 
Premier Oil & Gas, Inc. 



NEW MEXICO EN I .GY9 MINERALS 
&. NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION DIVISION 
2040 S o u t h Pacheco S t ree t 
Santa Pe, New Mex i co 87S0S 
(505) 827-7131 

June 27, 1996 

Eleanor Jarnagin 
Clerk of the District Court 
Fifth Judicial District 
P.O.Box 1838 
Carlsbad, NM 88221-1838 

Re: Premier Oil & Gas. Inc. v. Oil Conservation Corriission et al. 
No. 96-CIV 121 JWF 

Dear Ms. Jarnagin: 

Enclosed please find an original and copy of an Entry of Appearance and a self-addressed, 
stamped envelope. Please file the original, conform and return the copy to me. 

Thank you for your assistance. 

Marilyn S. Hebert 

cc: William F. Carr 
James Bruce 
W. Thomas Kellahin 



FIFTH JUDICIAL DISTRICT 
STATE OF NEW MEXICO 
COUNTY OF EDDY 

PREMIER OIL & GAS, INC. 

Petitioner, 

vs. No. 96-CV-121 JWF 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 
EXXON CORPORATION, AND 
Y A T E S PETROLEUM CORPORATION, 

Respondents. 

ENTRY OF APPEARANCE 

Comes now Marilyn S. Hebert, special assistant attorney general, and enters her 
appearance on behalf of the New Mexico Oil Conservation Commission, Respondent. 

lyr/S. Hebert 
Special Assistant Attorney General 
State of New Mexico 
Energy, Minerals and Natural 
Resources Department 
2040 South Pacheco 
Santa Fe, NM 87505 
(505) 827-1364 

CERTIFICATE OF SERVICE 

I hereby certify that a copy ofth^foregoing Entry of Appearance was delivered by first-
class mail, postage prepaid, this day of June, 1996, to: 

William F. Carr, Esq. 
Campbell, Carr, Berge, P.A. 

Post Office Box 2208 
Santa Fe, New Mexico 87504-2208 

(505) 988-4421 



W. Thomas Kellahin 
Kellahin & Kellahin 

Post Office Box 2265 
Santa Fe, New Mexico 87504-2265 

(505) 982-4285 

James Bruce 
Post Office Box 2068 

Santa Fe, New Mexico 87504-2068 

Special Assistant Attorney General 
State of New Mexico 

Energy, Minerals and Natural 
Resources Department 

2040 South Pacheco 
Santa Fe, NM 87505 

Marilyn S. Hebert 

(505) 827-1364 



June 3, 1996 
Litigation Update 
New information in bold 

Premier Oil & Gas Co, v. OCC, Exxon Corp. and Yates Petroleum Corp., No. 96-CIV-121 — 

This case involves an appeal from a decision ofthe Oil Conservation Commission, concerning 
inclusion of certain acreage in a statutory unit. Premier is contesting inclusion of its acreage in 
a unit with Exxon's. No monetary damages are being claimed. Rand filed an answer in this 
case on May 31. 



Attorney General of New Mexico 
PO Drawer 1508 

Santa Fe, New Mexico 87504-1508 

505/827-6000 
Fax 505/827-5826 

TOM UDALL 
Attorney General MANUEL TIJERINA 

Deputy Attorney General 

May 7 , 1996 

Margaret D, Cordovano 
Energy, Minerals & Natural Resources 

Department 
2040 South Pacheco Street 
Santa Fe, NM 87505 

Dear Ms. Cordovano: 

RE: Special Commission 

Ef f e c t i v e immediately, Attorney General Tom Udall appoints you 
Special Assistant Attorney General f o r the express and l i m i t e d 
purpose of representing the O i l Conservation Commission i n the 
matter of Premier v. O i l Conservation Commission. CIV 96-121. 
This commission and t i t l e should be used only i n connection with 
your representation of the Commission i n the appeal t o the 
d i s t r i c t court, and f o r no other purpose. This commission s h a l l 
automatically terminate at the conclusion of the d i s t r i c t court 
proceeding or on the date that your employment ends with the 
Department, whichever event occurs f i r s t . 

Sincerely, 

Deputy Attorney General 

Enclosure 

MT:mmo 

c: Carol Leach, General Counsel 
Letty Belin, Environmental Enforcement Division Director 
Gerald Gonzalez, C i v i l Division Director 
Daryl Schwebach, Administrative Services Division Director 
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April 18, 1996 

MEMORANDUM 

TO: CAROL LEACH 

FROM: MARGARET D. CORDOVANO 

SUBJECT: SUIT FILED AGAINST OCC 

This is to advise you of a suit for which we have just received a summons filed in Eddy County 
(5th Judicial District) and naming the OCC as one of the defendants. The case is entitled 
Premier Oil & Gas Co.. Inc. v. Oil Conservation Commission ofthe state of New Mexico. 
Exxon Corp. and Yates Petroleum Corp.. No. 96-CIV-121. Rand Carroll gave me the 
"Acceptance of Service and Entry of Appearance" form as well as the Petition for Review of A 
Decision ofthe Oil Conservation Commission, as he is not counsel for the OCC. Since Rand was 
served on April 16, we have until May 16 to file an appearance and a responsive pleading. Rand 
wanted me to accept the service of summons. However, I am not commissioned by the Attorney 
General's Office to do this. After discussing this with Lynn, acting in your absence, we agreed 
that we could wait until you got back to file an appearance. 

The petition claims: 

(1) The Statutory Unitization Act is unconstitutional because it provides for the use of the 
state's police powers to allow the private confiscation and impairment of property rights. 

(2) Commr. Bailey was disqualified to participate in this case because she had prior ex 
parte discussion, bias and prejudgment in the matter as a result of her role in the State Land 
Office. 

(3) The decision is contrary to the law in the Statutory Unitization Act. 
(4) The decision and some ofthe findings on which it is based are not supported by 

substantial evidence and are arbitrary and capricious. 

The relief sought: 
(1) Declaration that Commission Order R-10460-B is unlawful, invalid and void 
(2) Declaration that the Statutory Unitization Act is unconstitutional 
(3) Declaration that Premier's property rights have been violated by an unlawful taking / 

and / 
(4) Other relief as may be proper. 



I will do the following prior to your return: 

1) Ask Denise to write a letter to the Attorney General to request my becoming 
commissioned as a Special Assistant Attorney General on this case. Lyn will sign the letter as 
Acting General Counsel. 

2) Send a copy of the petition to Bill LeMay with a request that copies of the petition be 
sent to each of the commissioners with my cover memo. 

3) Do some preliminary research on the issues. 

4) Advise Jennifer of the filing of the case. 

I have some questions: 

1) Do you want me to file an appearance in this matter? 

2) Should Risk Management be advised in view of the nature ofthe relief sought? 

3) Shall I prepare a response? Do you want me to work with Rand, Lynn, or you on this? 

Thank you. 



^MsS NEW MEXICO ENERGY, MINERALS 
& NATURAL RESOURCES DEPARTMENT 

OFFICE OF THE SECRETARY 
2040 South Pacheco Street 
Santa Fa, New Mexico 8T50S 
(SOS) 827-5950 

Jennifer A. Salisbury 
CABINET SECRETARY 

April 18, 1996 

Manuel Tijerina 
Deputy Attorney General 
Office ofthe Attorney General 
Bataan Memorial Building 
Santa Fe, NM 87501 

Re: Premier v. Oil Conservation Commission 
No. CIV 96-121 

Dear Mr. Tijerina: 

I am writing to request that you commission Margaret D. Cordovano as a special assistant attorney 
general to handle this lawsuit. We were served on April 16, 1996. It involves an appeal from a decision 
ofthe Oil Conservation Commission. A copy of Ms. Cordovano's resume is attached for your review. 
Carol Leach, our department's general counsel, is out ofthe office until April 30 and I am acting in her 
place. 

Please contact me at 827-1364 if you have any questions. Thank you for your assistance. 

Lyn Hebert 
Deputy General Counsel 

LH:dz 

End. 



Margaret Dineen Cordovano 
735 Descanso Road 

Santa Fe, NM 87501 
(505)988-7626 

Bar Admission: New Mexico, 1988 
Illinois, 1981 

Education: Northern Illinois University, J.D., 1981. Employed as law librarian while attending law 
school. 

Class Rank: Top 15% 

Honors: Dean's List (5 semesters). American Jurisprudence awards. 

Rutgers University, M.L.S., Library Science, 1970. Attended on fellowship. 

Indiana University, M.A., Spanish, 1969. Teaching Associate while full-time student. 

State University of New York at Stony Brook, B.A., Spanish, 1966. Attended on 
scholarship and graduated in top 10% of class. 

University of North Carolina, Summer, 1975. Courses in legal bibliography and law 
librarianship. 

Employment: Energy, Minerals and Natural Resources Department, October 1995 to present. Part-time 
position as Staff Attorney (50% of time; other 50% as department librarian). 
Review professional services contracts, construction contracts and joint powers 
agreements; respond to attorneys representing former employees on employment 
matters; write opinions on legal matters at request of staff of Energy, 
Conservation and Management Division; act as counsel to the Oil Conservation 
Commission; review and revise policies of the Office of the Secretary; write 
opinions for the Office of the Governor; and draft legislation. 

White, Koch, Kelly & McCarthy, April 1988 through September, 1989. Temporary position 
as research attorney and law librarian. Did research and writing for litigation 
attorneys in such areas as federal and state procedure, constitutional law, 
professional responsibility, torts, workers' compensation, insurance law, 
employment law, and domestic relations. Used WESTLAW and LEXIS 
computerized legal research systems. Prepared memoranda each week for 
attorneys summarizing newly-released New Mexico Supreme Court and Court of 

1 



Appeals opinions. Reviewed library collection for additions and withdrawals of 
titles, created a catalog of library holdings, and established an acquisitions system 
for use by the library clerk. (About 20% of time spent on library matters.) 

Hyatt Legal Services, November 1986 through June 1987. Staff Attorney in Chicago area. 
Solely responsible for all aspect of cases from counseling through court 
proceedings. General practice including family law, real estate, bankruptcy, and 
wills. The greatest number of cases were in the area of divorce and post-divorce 
matters. 

Sole Practitioner, DuPage County, Illinois, 1981 through 1986. General practice including 
family law, real estate, wills, traffic cases, and employment law. In the 
unemployment compensation area, handled administrative hearings and appeals 
from these hearings to the Board of Review and the Circuit Court. Cases in family 
law involved dissolution of marriage, adoption, custody and support of out-of-
wedlock children, legal separation, and post-judgment measures, including 
enforcement of child support, relief from judgment, modification of support, and 
petitions for leave to remove from the jurisdiction. 

Researcher for Attorneys, 1984 through 1986. Research and writing for sole practitioners 
on a contract basis in areas including taxation, securities regulation, real estate, 
family law, constitutional law, and consumer law. Prepared trial briefs, 
memoranda of law, and pleadings. 

Librarian in Science Library, August 1990 to present. (Since October 1995, 50% of time.) 
Sole librarian in New Mexico Energy, Minerals and Natural Resources Department. 
Select materials for the collection, acquire books and technical reports, answer 
reference questions and do research at the request of scientists, engineers and 
managers. Use on-line databases of Dialog Information Services and New Mexico 
Technet. Also, maintain catalog of library holdings and other records. 

Law Librarian, 1975 through 1983. Before entering private practice on full-time basis, was 
employed as a law librarian at Northern Illinois University College of Law. 
Responsible for the public services function of the law library in a newly-
established law school. Established policies and procedures and hired, trained and 
supervised employees. Developed LEXIS training program for students and used 
LEXIS for legal research. Answered patrons' reference questions. Prepared 
written aids for library users, performed legal research for faculty, and lectured to 
classes on legal research. 

Publication: Finding It-A Guide to Basic Legal Materials for the DuPage County Practitioner, in DuPage 
County Court Handbook (1986). 

2 



April 17, 1996 

MEMORANDUM 

TO: BILL LEMAY, CHAIRMAN, OCC 

FROM: MARGARET D. CORDOVANO, OCC COUNSEL 

SUBJECT. SUIT FILED BY PREMIER OIL & GAS CO., INC. 

I received a summons and a petition through Rand Carroll on a suit filed by Premier Oil & Gas 
Co.., Inc. in the 5th Judicial District Court (Eddy County). It is a petition for judicial review of 
the OCC order 10460-B in Case No. 11297 and 11298. The suit also seeks to have the 
Statutory Unitization Act declared unconstitutional. A copy of the petition is attached. 

Please have a copy of the petition sent to each of the Commissioners. Please note that a response 
is not required to be filed until May 16. 



April 17, 1996 

MEMORANDUM 

TO: JENNIFER A. SALISBURY 

FROM: MARGARET D. CORDOVANO 

SUBJECT: SUIT FILED AGAINST OCC 

For your information, a suit has been filed in Eddy County (5th Judicial District) by Premier Oil & 
Gas Co., Inc., a lessee of lands in the Delaware Pool, against the OCC, Yates Petroleum and 
Exxon for judicial review of the OCC decision requiring Premier to participate in the Enhanced 
Oil Recovery Project of Exxon. Exxon sought to institute a waterflood project in the Avalon-
Delaware pool of which Premiere is a part under the "Statutory Unitization Act" for secondary 
recovery of all mineral interests in the area. After a hearing, the Commission ordered that the 
application of Exxon for statutory unitization of all lands in the pool be approved which includes 
the Premiere land and established a formula penalty formula as a non-consent penalty against 
Premiere. Premiere's application for rehearing by the OCC was not acted upon by the 
Commision and is therefore deemed denied. 

The relief sought is declaration that the Statutory Unitization Act is unconstitutional, that the 
Order of the OCC (R-10460-B) is unlawful, invalid and void, that Premier's property rights have 
been violated by an unlawful taking and other relief. No specific monetary damages are sought. 

One of the arguments of Premiere is that Commr. Bailey from the State Land Office should not 
have participated in this decision as she was biased and prejudiced on the matter for having done 
work relevant to the matter in the State Land Office. 

Service of summons on Rand Carroll was on April 16. Rand gave me the petition and summons. 
In Carol's absence, I will seek to be named Special Assistant Attorney General for the case 
through a letter from Lynn Hebert. When Carol returns, we will discuss whether I should file an 
appearance. 

If you want a copy of the petition, please let me know. 



ID DE ' 13 '95 16:22 No .0C5 P .03 

W. Thomas Kcllahin, Esq. 
Page 3 
December 13, 1995 

If there is anything further we can do for you on this matter, please give me a call. 

Sincerely, 

Jan Unna 
General Counsel 

JU/jc 

cc: Jami Bailey 
Rand Carroll, Esq. 



PREMIER OIL & GAS, INC 
Petitioner, 

FIFTH JUDICIAL DISTRICT 
STATE OF NEW MEXICO 
COUNTY OF EDDY 

vs. No. CIV 96-121-JWF 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 
EXXON CORPORATION AND 
YATES PETROLEUM CORPORATION, 

Respondents. 

NOTICE OF APPEAL 

COMES NOW, PREMIER OIL & GAS, INC. ("Premier"), pursuant to 

Rule 12-201 of New Mexico Rule of Appellate Procedure and files its Notice of 

Appeal to the New Mexico Supreme Court of the District Court "Order Affirming 

Commission Decision" entered herein on March 12, 1997 which is attached hereto 

as Exhibit A. 

W. THQMAS KELLAHIN, Esq. 
KELLAHIN & KELLAHIN 
P. O. Box 2265 
Santa Fe, New Mexico 87504 
(505) 982-4285 
Attorney for Premier Oil & Gas, Inc. 

Respectfully submitted. 
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CERTIFICATE OF MAILING 

I hereby certify that a true and correct copy of the foregoing Notice of 
Appeal was mailed to the following this H.L day of March, 1997. 

Clerk of the Supreme Court 
Supreme Court Building 
P. 0. Box 848 
Santa Fe, New Mexico 87504 

Honorable Jay W. Forbes 
District Judge 
P. 0. Box 1*838 
Carlsbad, New Mexico 88220 

Marilyn S. Hebert, Esq. 
Special Assistance Attorney General 
Oil Conservation Division 
2040 South Pacheco 
Santa Fe, New Mexico 87505 

Attorney for the Oil Conservation Commission 

James Bruce, Esq. 
P. O. Box 1056 
Santa Fe, New Mexico 87504 

Attorney for Exxon Corporation 

William F. Carr, Esq. 
P. O. Box2eS8""<2£Oo 7 

Santa Fe, New Mexico 87504 
Attorney for Yates Petroleum Corporation 

Dewetta Sharene Brown 
P. O. Box 1838 
Carlsbad, New Mexico 88220 

Court Monitor 

2 



FIFTH JUDICIAL DISTRICT 
STATE OF NEW MEXICO 
COUNTY OF EDDY 

PREMIER OIL Sc GAS, INC., 

P e t i t i o n e r , 

vs. No. CV 96-121-JWF 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 
EXXON CORPORATION, and 
YATES PETROLEUM CORPORATION, 

Respondents. 

ORDER AFFIRMING COMMISSION DECISION 

This matter having come befo r e the Court upon the P e t i t i o n f o r 

Review of a D e c i s i o n of the O i l Conservation Commission of New 

Mexico ("the P e t i t i o n " ) f i l e d h e r e i n by Premier O i l & Gas, I n c . , 

and the Court, having reviewed the t r a n s c r i p t o f proceedings before 

the O i l Conservation Commission ("the Commission"), the evidence 

taken i n hearings by the Commission, and the b r i e f s o f the p a r t i e s , 

and having heard and considered the o r a l arguments o f the p a r t i e s , 

FINDS THAT the P e t i t i o n i s not w e i l taken ana should be 

dismissed. 

IT IS THEREFORE ORDERED THAT the P e t i t i o n i s dismissed w i t h 

p r e j u d i c e and Commission Order No. R-10460-3 i s hereby a f f i r m e d . 



Approved by: 

Special A s s i s t a n t A t t o r n e y General 
2040 South Pacheco S t r e e t 
Santa Fe, New Mexico 8 7505 
(505) 827-7147 

A t t o r n e y f o r t h e O i l Conservation Commission 

J antes Bruce/ ^ 
Pcyfet O f f i c e Box 1056 
Santa Fe, New Mexico 8 75 04 
(£05) 982-2043 

A t t o r n e y f o r Exxon Co r p o r a t i o n 

Campbell, Carr, Berge 
& Sheridan, P.A. 

Post O f f i c e Box 2088 
Santa Fe, New Mexico 87504-2088 
(505) 988-4421 

Attorneys f o r Yates Petroleum C o r p o r a t i o n 

-2-



Approved as t o form: 

K e l l a h i n & K e l l a h i n 

W. Thomas K e l l a h i n 
Post O f f i c e Box 2265 
Santa Fe,' New Mexico 87504 
(505) 982-4285 

Attorneys f o r Premier O i l & Gas, Inc 
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FIFTH JUDICIAL DISTRICT 
STATE OF NEW MEXICO 
COUNTY OF EDDY 

PREMIER OIL & GAS, INC., 
Petitioner, 

vs. No. CIV 96-121-JWF 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 
EXXON CORPORATION AND 
YATES PETROLEUM CORPORATION, 

Respondents. 

NOTICE OF APPEAL 

COMES NOW, PREMIER OIL & GAS, INC. ("Premier"), pursuant to 

Rule 12-201 of New Mexico Rule of Appellate Procedure and files its Notice of 

Appeal to the New Mexico Supreme Court of the District Court "Order Affirming 

Commission Decision" entered herein on March 12, 1997 which is attached hereto 

as Exhibit A. 

Respectfully submitted, 

W. THOMAS KELLAHIN, Esq. 
KELLAHIN & KELLAHIN 
P. O. Box 2265 
Santa Fe, New Mexico 87504 
(505) 982-4285 
Attorney for Premier Oil & Gas, Inc. 



CERTIFICATE OF MAILING 

I hereby certify that a true and correct copy of the foregoing Notice of 
Appeal was mailed to the following this day of March, 1997. 

Clerk of the Supreme Court 
Supreme Court Building 
P. O. Box 848 
Santa Fe, New Mexico 87504 

Honorable Jay W. Forbes 
District Judge 
P. O. Box 1838 
Carlsbad, New Mexico 88220 

Marilyn S. Hebert, Esq. 
Special Assistance Attorney General 
Oil Conservation Division 
2040 South Pacheco 
Santa Fe, New Mexico 87505 

Attorney for the Oil Conservation Commission 

James Bruce, Esq. 
P. O. Box 1056 
Santa Fe, New Mexico 87504 

Attorney for Exxon Corporation 

William F. Carr, Esq. 
P. O. Box 2088 
Santa Fe, New Mexico 87504 

Attorney for Yates Petroleum Corporation 

Dewetta Sharene Brown 
P. O. Box 1838 
Carlsbad, New Mexico 88220 

Court Monitor 

i 

./ 
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FIFTH JUDICIAL DISTRICT 
STATE OF NEW MEXICO 
COUNTY OF EDDY 

PREMIER OIL & GAS, INC., 

P e t i t i o n e r , 

VS . No. CV 96-121-JWF 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 
EXXON CORPORATION, and 
YATES PETROLEUM CORPORATION, 

Respondents. 

ORDER AFFIRMING COMMISSION DECISION 

This matter having come before the Court upon the P e t i t i o n f o r 

Review of a De c i s i o n of the O i l Conservation Commission of New 

Mexico ("the P e t i t i o n " ) f i l e d h e r e i n by Premier O i l & Gas, Inc., 

and the Court, having reviewed the t r a n s c r i p t o f proceedings before 

the O i l Conservation Commission ("the Commission"), the evidence 

taken i n hearings by the Commission, and the b r i e f s of the p a r t i e s , 

and having heard and considered the o r a l arguments of the p a r t i e s , 

FINDS THAT the P e t i t i o n i s not w e l l taken ana should be 

dismissed. 

IT IS THEREFORE ORDERED THAT the P e t i t i o n i s dismissed w i t h 

p r e j u d i c e and Commission Order No. R-10460-B i s hereby a f f i r m e d . 



) 

Approved by-. 

Special A s s i s t a n t A t t o r n e y General 
2040 South Pacheco S t r e e t 
Santa Fe, New Mexico 8 7505 
(505) 827-7147 

Att o r n e y f o r the O i l Conservation Commission 

Jantes Bruce/ 
Pofet O f f i c e Box 1056 
s/nta Fe, New Mexico 87504 
505) 982-2043 

:torney f o r Exxon Corpora t i o n 

Campbell, Carr, Berge 
Sc Sheridan, P.A. 

W i l l i a m F.(Carr 
Post O f f i c e Box 2088 
Santa Fe, New Mexico 
(505) 988-4421 

87504-2088 

Attorneys f o r Yates Petroleum Corporation 
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) 

Approved as to form: 

Kellahin & K e l l a j i i n 

W. Thomas jCellarlin 
Post Office Box 2265 
Santa Fe,' New Mexico 
(505) 982-4285 

87504 

Attorneys f o r Premier O i l & Gas, Inc 

-3-



FIFTH JUDICIAL DISTRICT 
STATE OF NEW MEXICO 
COUNTY OF EDDY 

PREMIER OIL & GAS, INC., 

Petit i o n e r , 

VS . No. CV 96-121-JWF 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 
EXXON CORPORATION, and 
YATES PETROLEUM CORPORATION, 

Respondents. 

ORDER AFFIRMING COMMISSION DECISION 

This matter having come before the Court upon the P e t i t i o n for 

Review of a Decision of the O i l Conservation Commission of New 

Mexico ("the Peti t i o n " ) f i l e d herein by Premier O i l & Gas, Inc., 

and the Court, having reviewed the t r a n s c r i p t of proceedings before 

the O i l Conservation Commission ("the Commission"), the evidence 

taken i n hearings by the Commission, and the b r i e f s of the parties, 

and having heard and considered the oral arguments of the parties, 

FINDS THAT the P e t i t i o n i s not well taken and should be 

dismissed. 

IT IS THEREFORE ORDERED THAT the P e t i t i o n i s dismissed with 

prejudice and Commission Order No. R-10460-B i s hereby affirmed. 



Approved by: 

Special Assistant Attorney General 
2040 South Pacheco Street 
Santa Fe, New Mexico 87505 

Attorney f o r the O i l Conservation Commission 

James Brucei 
Poet Office Box 1056 
s/nta Fe, New Mexico 87504 
105) 982-2043 

:torney f o r Exxon Corporation 

Campbell, Carr, Berge 
Se Sheridan, P.A. 

Wi 11i am F.ICarr 
Post Office Box 2088 
Santa Fe, New Mexico 87504-2088 
(505) 9 8 ^ - 4 4 ^ 1 " 

Attorneys f o r Yates Petroleum Corporation 

-2-



Approved as to form; 

Kellahin & K e l l 

W. Thomas ^ e l l a f i i n 
Post Office Box 2265 
Santa Fe/ New Mexico 87504 
(505) 982-4285 

Attorneys f o r Premier Oil & Gas, Inc 
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FIFTH JUDICIAL DISTRICT 
STATE OF NEW MEXICO 
COUNTY OF EDDY 

PREMIER OIL & GAS, INC., 

Petitioner, 

vs. No. CV96-121-JWF 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO 

EXXON CORPORATION AND YATES PETROLEUM CORPORATION 

Respondents. 

ANSWER BRIEF 
OF THE OIL CONSERVATION COMMISSION 

OF THE STATE OF NEW MEXICO 

Comes now the Oil Conservation Commission of the State of New Mexico (OCC) by and 

through its attorneys of record and submits this Answer Brief in the above-entitled matter. 

Summary of Proceedings 

Exxon Corporation (EXXON) applied to the OCC for statutory unitization pursuant to the 

Statutory Unitization Act, Sections 70-7-1 through 70-7-21 NMSA 1978, of approximately 2118.78 

acres comprised of state, federal and fee lands to be known as the Avalon (Delaware) Unit Area 

(UNIT AREA) in Eddy County, New Mexico. Exxon also sought authority from the OCC, inter 

alia, to institute a waterflood project in a portion of the Unit Area. Pursuant to Section 70-2-12 

NMSA 1978, the Oil Conservation Division (DIVISION) held a hearing on the application on June 



29 and 30, 1995, at which Exxon, Premier Oil and Gas Corporation (PREMIER), and Yates 

Petroleum Corporation (YATES) appeared and were represented by counsel. The Division entered 

an order granting Exxon's request for statutory unitization and allowing Exxon, inter alia, to 

institute a waterflood project. The Division's order is attached hereto as Exhibit A. 

Premier appealed the Division order to the OCC pursuant to Section 70-2-13 NMSA 1978. 

The OCC held its de novo hearing on December 14, 1995, at which all parties appearing at the 

Division hearing appeared and were represented by counsel before the OCC. The OCC entered its 

order on March 12, 1996, ordering the statutory unitization of the Unit Area and allowing, inter alia, 

Exxon to institute a waterflood project. (The OCC's order is attached to Premier's Petition for 

Review to the District Court as Exhibit 6.) Premier filed its Application for Rehearing (Premier's 

Exhibit 1) with the OCC on March 20, 1996. The OCC did not act on the Application, and it was 

therefore deemed denied pursuant to Section 70-2-25 NMSA 1978. 

ARGUMENT 

The OCC addresses fully only Points I and II of Premier's Petition. The OCC supports the 

arguments made by Exxon and Yates as to Points III through IX. As to those latter points, the 

findings of fact in the OCC's order are supported by substantial evidence, i.e., evidence that a 

reasonable mind might accept as adequate to support a conclusion. Rutter & Wilbanks Corp. v. 

Oil Conservation Comm'n, 87 N.M. 286, 532 P.2d 582 (1975); Fugere v. State, 120 N.M. 29, 897 

P.2d216 (Ct. App. 1995). Additionally, the OCC's order is in accordance with applicable law. The 

case law in New Mexico illustrates that the courts of the state give great deference to the OCC's 

decisions on the issues of fact which necessarily involve a great deal of expertise in the areas of 

petroleum engineering and geology. As the Supreme Court stated in Fasken v. Oil Conservation 
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Comm'n, 87 N.M. 292,293, 532 P.2d 588, 589 (1975), in reference to counsels' arguments in that 

case: "The difficulty with them [the arguments to the court] is that they emanate from the lips and 

pens of counsel and are not bolstered by the expertise of the [Oil Conservation] Commission to 

which we give special weight and credence." 

Point I 
COMMISSIONER BAILEY WAS NOT DISQUALIFIED 

FROM PARTICIPATING IN THE CASE BEFORE THE OCC 

A. Conflict of Interest 

Commissioner Bailey is the designee of the Commissioner of Public Lands (STATE LAND 

OFFICE) on the OCC; such designee is required by statute to have expertise in the area of oil and 

gas production. Section 70-2-4 NMSA 1978 states, in part: "The designees of the commissioner 

of public lands and the secretary of energy, minerals and natural resources shall be persons who have 

expertise in the regulation of petroleum production by virtue of education or training." The duties 

and responsibilities of the State Land Office and those of the OCC are distinct. The State Land 

Office is the trustee of state lands. N.M. Const., art. XIII. The OCC has as its principal duties the 

prevention of waste and the protection of correlative rights in the production of oil and gas. Simms 

v. Mechem, 72 N.M. 186, 382 P.2d 183 (1963). Even so, there is a specific statute, Section 19-10-

48 NMSA 1978, that addresses the interplay between the powers ofthe OCC and the powers of the 

State Land Office stating: "Nothing herein [19-10-45 to 19-10-48 NMSA 1978] contained shall be 

held to modify in any manner the power ofthe oil conservation commission under laws now existing 

or hereafter enacted with respect to the proration, and conservation of oil or gas and the prevention 

of waste, nor as limiting in any manner the power and the authority ofthe commissioner of public 
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lands now existing or hereafter vested in him." 

The State Land Office leases certain state lands to private entities for oil and gas production 

in accord with the state statutory scheme. See Sections 19-10-1 through 19-10-70 NMSA 1978. 

Sections 19-10-45 through 19-10-47 NMSA 1978 address cooperative agreements for the 

development or operation of oil and gas pools between state lessees and others; additionally, the 

State Land Office has adopted rules as to how a state lands lessee can obtain the approval of the State 

Land Office as to these cooperative agreements as well as the effect on state lands leases when 

forced pooling is ordered by the Oil Conservation Division. See Commissioner of Public Lands 

Rules 1.044 through 1.052, attached hereto as Exhibit B. Section 19-1-2.1 NMSA 1978 and Rule 

1.046 require the State Land Office to keep the geological and engineering data supplied by the 

applicant confidential for a certain period of time. There is no provision for an adversarial hearing 

in this process. The issue before the State Land Office, referred to in Premier's Application for 

Rehearing, was limited to Exxon's desire to obtain the approval of the State Land Office to include 

certain state lands leased to Exxon in a cooperative agreement for the development and operation 

of oil and gas pools with others.1 

The issues before the OCC, however, were Exxon's request for a statutory unitization order 

'There is a difference between the terms "pooling" and "unitization" even though they are 
at times used interchangeably. "Pooling" is the bringing together of small tracts for the granting 
of a drilling permit under applicable spacing rules; it is important for the prevention of drilling 
unnecessary and uneconomical wells. "Unitization" is the joint operation of all or some portion 
of a producing reservoir. Unitization is important where there is separate ownership in a 
common producing pool which requires the operator to engage in cycling pressure maintenance, 
or secondary recovery operations and to explore for minerals at considerable depths. T. Brown 
and S. Miller, Layman's Guide to Oil & Gas 132 (1985). 
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as to approximately 2118.78 acres that included state trust land, federal land and land owned by 

private entities. Also, Exxon sought approval from the OCC to: 1) institute a waterflood project in 

part of the proposed unit; 2) qualify the waterflood project for the recovered oil tax rate; and 3) drill 

18 new producing wells at unorthodox locations. These issues differ greatly from that issue before 

the State Land Office, even though some of the proposed unit included state trust lands. 

In the third paragraph on page 9 of its Application for Rehearing, Premier states: "By her 

[Commissioner Bailey's] actions, the SLO [the State Land Office] agreed to include the State Oil 

& Gas lease which it has leased to Premier and which Premier objects to being included in the unit." 

This statement is incorrect so far as the State Land Office's power granted by Sections 19-10-45 

through 19-10-47 NMSA 1978 vis a vis Premier's state oil and gas leases. Commissioner Bailey, 

as an employee of the State Land Office, did not have the power to include the Premier lease without 

its permission as to any cooperative agreement on unit production; this can only be done by the 

OCC pursuant to the Statutory Unitization Act. (The SLO, as a royalty owner pursuant to Section 

70-7-8 NMSA 1978, did approve Exxon's proposed unitization as to state trust lands in the Unit 

Area, including Premier's state oil and gas leases in the Unit Area.) 

It is not unusual in state administrative matters for a decision maker in an administrative 

hearing to have prior involvement in some or all aspects of an issue. For instance, the Secretary of 

the Environment Department or his designee is a member of the state mining commission. See 

Section 69-36-6 NMSA 1978. Applicants for new mine permits must obtain from the Secretary of 

the Environment Department a written determination that the permitted activities will be expected 

to achieve environmental standards. The Secretary's written determination must be obtained by the 

applicant prior to the issuance of a new mine permit by the Mining and Minerals Division. See 
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Section 69-36-7(P)(2) NMSA 1978. However, i f there is an appeal ofthe Mining and Minerals 

Division Director's order either to issue or not issue a new mine permit, then the appeal is heard by 

the Mining Commission of which the Environment Department Secretary is a member. See Section 

69-36-15 NMSA 1978. 

The officials and employees of the state are making decisions in the interest of the state, not 

for any pecuniary individual gain. In her capacity as an employee of the State Land Office, 

Commissioner Bailey has to comply with the statutes and rules that circumscribe her duties in that 

employment. In her capacity as the designee of the State Land Office on the OCC, Commissioner 

Bailey is subject to a different set of statutes and rules. In acting in an adjudicatory capacity on the 

OCC, Commissioner Bailey addresses different issues and considers different evidence from that 

of an employee of the State Land Office. The fact that one individual holds both of these positions 

does not create a conflict that in any manner prejudiced Premier's interests. The hearing before OCC 

conformed with the principles of due process set forth in Santa Fe Exploration Co. v. Oil 

Conservation Comm'n, 114 N.M. 103, 835 P.2d 819 (1992). 

B. Bias and Prejudgment 

In its Application for Rehearing, Premier cites correctly Santa Fe Exploration Co. v. Oil 

Conservation Comm'n., 114 N.M. 103, 835 P.2d 819 (1992) as the setting forth the minimum due 

process requirements that must be afforded parties before administrative adjudicatory bodies such 

as the OCC. In turn, Santa Fe Exploration Co. at page 109 cites Reid v. New Mexico Bd. of 

Examiners in Optometry, 92 N.M. 414, 589 P.2d 198 (1979) as an example in which the Supreme 

Court found that the statements of the trier of fact were biased and indicated a predisposition 

regarding the outcome of the case. 
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The facts in Reid involved a licensing hearing before the Board of Examiners of Optometry 

(Board) in which one of the Board's licensees was accused of wrongdoing. The Board, after 

conducting an administrative adjudicatory hearing, had the authority to revoke the licensee's license. 

The licensee sought to disqualify one of the Board members based on prior statements the Board 

member had made to the effect that the licensee would lose his license after the hearing. The license 

was, in fact, revoked, and the licensee appealed to the Court. The Supreme Court found that the 

Board member's statement indicated prejudgment, and the Board's failure to disqualify the member 

from participating in that hearing violated the licensee's right to due process. 

As with the Santa Fe Exploration Co. case, the facts in this case are distinguishable . 

Premier has not alleged any kind of statement or other action by Commissioner Bailey that remotely 

approaches the prejudice and bias exhibited by the Reid Board member. As in Santa Fe 

Exploration Co., no member of the OCC, including Commissioner Bailey, expressed any opinion 

regarding the outcome of the case prior to the hearing. 

Point II 

THE STATUTORY UNITIZATION ACT IS CONSTITUTIONAL 

Point II of Premier's Petition was not presented to the OCC in Premier's Application for 

Rehearing; consequently, this question cannot be reviewed on appeal. Section 70-2-25 NMSA 1978 

states, in part, "...provided, however, that the questions reviewed on appeal [to the district court] 

shall be only questions presented to the commission [OCC] by the application for rehearing." Point 

II of the Petition maintains that the Statutory Unitization Act, Sections 70-7-1 through 70-7-21 

NMSA 1978, is unconstitutional. However, Premier's Application for Rehearing to the OCC 
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contains no such claim. In fact, Point VIII on page 12 of the Application for Rehearing complains 

that the OCC violated correlative rights by failing to comply with the Statutory Unitization Act. 

But even had Premier raised the issue of the constitutionality of the Statutory Unitization Act 

(Act) to the OCC, there is no question as to the constitutionality of this Act adopted more than 20 

years ago. Laws 1975, ch. 293. Except for Texas1, every major oil and gas producing state has a 

compulsory unitization statute,2 including Alabama, Alaska, Arizona, Arkansas, California, 

Colorado, Florida, Georgia, Illinois, Indiana, Kansas, Kentucky, Louisiana, Michigan, Mississippi, 

Montana, Nebraska, Nevada, New Mexico, New York, North Dakota, Ohio, Oklahoma, Oregon, 

South Carolina, South Dakota, Tennessee, Utah, Vermont, Washington, West Virginia and 

Wyoming. 

In 1945 Oklahoma passed the first comprehensive statutory provision for compulsory 

unitization act. This act faced a variety of constitutional challenges including substantive due 

process taking and equal protection arguments in Palmer Oil Corp. v. Phillips Petroleum Co., 231 

P.2d 997 (Okla. 1951), appeal dismissed, 343 U.S. 390 (1952). In a more recent case the Arkansas 

state supreme court summarily rejected a takings clause challenge to a compulsory unitization order 

issued by the state conservation commission. Williams v. Arkansas Oil & Gas Comm'n., 817 

S.W.2d 863, (Ark. 1991)The Statutory Unitization Act is an important tool in conservation of the 

state's natural resources, and the courts have recognized the significant state interest outweighs the 

Apparently Texas law provides that the parties can voluntarily agree to unitization, or 
the Texas Railroad Commission can determine to order the wells shut-in. Vernon's Tex. Nat. 
Res. Code Sections 85.046, 933-933.7. 

2B. Kramer & P. Martin, The Law of Pooling and Unitization, Vol 1. Section 18.01 
(Third Edition 1996). 
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individual's private property interest. 

CONCLUSION 

There is no evidence in the record that Commissioner Bailey should have been disqualified 

from participating in the OCC hearing. Premier was afforded its due process rights in the 

administrative adjudicatory hearing. The Statutory Unitization Act is constitutional. 

There is sufficient evidence in the record to support the findings ofthe OCC, and the OCC's order 

is not arbitrary, capricious or contrary to law. 

The OCC's order should be affirmed by this court. 

Respectfully submitted, 

Marilyn S. Hebert 
Rand L. Carroll 
Special Assistant Attorneys General 
Attorneys for the Oil Conservation 
Commission 
2040 South Pacheco 
Santa Fe, New Mexico 
(505)827-1364 

Certificate of Service 

I hereby certify that a true and correct copy of the foregoing Answer Brief was mailed to opposing 
counsel of record this 15th day of January 1997. 

-9-



STATE OF NEW MEXICO 
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION DIVISION 

IN THE MATTER OF THE HEARING 
CALLED BY THE OIL CONSERVATION 
DIVISION FOR THE PURPOSE OF 
CONSIDERING: 

APPLICATION OF EXXON CORPORATION CASE No. 11297 
FOR A WATERFLOOD PROJECT, 
QUALIFICATION FOR THE RECOVERED 
OIL TAX RATE PURSUANT TO THE 
"NEW MEXICO ENHANCED OIL 
RECOVERY ACT" FOR SAID PROJECT, 
AND FOR 18 NON-STANDARD OIL WELL 
LOCATIONS, EDDY COUNTY, NEW MEXICO. 

APPLICATION OF EXXON CORPORATION CASE No. 11298 
FOR STATUTORY UNITIZATION, EDDY 
COUNTY, NEW MEXICO. 

Order No. R-10460 

ORDER OF THE DIVISION 

BY THE DIVISION: 

This cause came on for hearing at 8:15 a.m. on June 29, 1995, in Hobbs, New 
Mexico, before Examiner Michael E. Stogner. 

NOW, on ftlis* 18th day of September, 1995 the Division Director, having 
considered the testimony, the record and the recommendations of the Examiner, and being 
fully advisê } in the premises, 

FINDS THAT: 

(1) Due public notice having been given as required by law, the Division has 
jurisdiction of this cause and the subject matter thereof. 

(2) The applicant in Case No. 11298, Exxon Corporation ("Exxon"), seeks the 
statutory unitization, pursuant to the "Statutory Unitization Act", Sections 70-7-1 through 
70-7-21, NMSA (1978), for the purpose of establishing both a secondary recovery and 
tertiary recovery project, of all mineral interests in the designated and Undesignated 
Avalon-Delaware Pool comprising 2140.14 acres, more or less, of State, Federal, and fee 
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lands in Eddy County, New Mexico, said unit to henceforth be known as the Avalon 
(Delaware) Unit Area; the applicant further seeks approval of the "Unit Agreement" and 
"Unit Operating Agreement", which were submitted at the time of the hearing in evidence 
as applicant's Exhibit Nos. 2 and 3. 

(3) In Case No. 11297, Exxon seeks authority: 

(a) to institute a waterflood project in its proposed 
Avalon (Delaware) Unit Area by the injection of water into 
the designated and Undesignated Avalon-Delaware Pool by 
the injection of water through 18 new wells to be drilled as 
injection wells and one well to be converted from a 
producing oil well to an injection well; 

(b) to qualify this project for the recovered oil tax rate 
pursuant to the "New Mexico Enhanced Oil Recovery Act" 
(Laws 1992, Chapter 38, Sections I through 5); and 

(c) to drill 18 new producing wells throughout the 
project area at locations considered to be unorthodox. 

(4) The applicant proposes that said unit comprise the following described area 
in Eddy County, New Mexico: 

TOWNSHIP 20 SOUTH. RANGE 27 EAST. NMPM 
Section 25: E/2 E/2 
Section 36: E/2 E/2 

TOWNSHIP 20 SOUTH. RANGE 28 EAST. NMPM 
Section 29: SW/4 SW/4 

Section 30: Lots 1 through 4, SW/4 NE/4, E/2 W/2, and SE/4 
Section 31: All 
Section 32: SW/4 NE/4, W/2, and W/2 SE/4 

TOWNSHIP 21 SOUTH. RANGE 27 EAST. NMPM 
Section 4: Lot 4 
Section 5: Lots 1 and 2 
Section 6: Lots 1 and 2 
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(5) The horizontal confines of said unit are within the governing limits, as 
specified by Division General Rule 104.A(2), of the Avalon-Delaware Pool with a large 
part of the proposed area having been reasonably defined by development 

(6) The vertical limits or "unitized formation" of said unitized area is that 
interval described as the Delaware Mountain Group, extending from 100 feet above the 
base of the Goat Seep Reef to the top of the Bone Spring formation and including, but 
not limited to, the Cherry Canyon and Brushy Canyon formations, as identified by the 
Compensated Neutron/Lithodensity/Gamma Ray Log dated September 14,1990 run «n die 
Exxon Corporation Ya^s "C" Federal Well No. 36, located 1305 feet from the North and 
East lines (Unit A) of Section 31, Township 20 South, Range 28 East, NMPM, Eddy 
County, New Mexico, with the top of the unitized interval being found in said well at a 
depth of 2,378 feet below the surface (869 feet above sea level) and the base of the 
unitized interval being found at a depth of 4,880 feet below the surface (1,633 feet below 
sea level), or stratigraphic equivalents thereof. 

(7) The proposed Unit Area contains twelve separate tracts of land, the 
working interests in which are owned by forty-eight different interest owners. Exxon 
operates five of the twelve tracts, five tracts are operated by Yates Petroleum Corporation 
("Yates"), one tract is operated by Premier Oil & Gas, Inc. ("Premier"), and one tract is 
operated by MWJ Producing Company. There are twenty-four royalty and overriding 
royalty interest owners in the proposed Unit Area. 

(8) At the time of the hearing, the owners of approximately 97.5% of the 
working interest, and the owners of over 95% of the royalty and overriding royalty 
interest, had voluntarily joined in the proposed unitizatioa The 95% royalty owner 
approval includes federal lands owned by die United States. The U.S. Bureau of Land 
Management has indicated its preliminary approval by designating the unit as logical for 
conducting secondary recovery operations, and the New Mexico Commissioner of Public 
Lands, acting on behalf of the state's trust lands, has preliminarily approved the proposed 
unitization. 

(9) The applicant has conducted negotiations with interest owners within the 
proposed unit area for over four years. Therefore, the applicant has made a good faith 
effort to secure voluntary unitization within the above-described Unit Area. 

(10) All interested parties who have not agreed to unitization were notified of 
the hearing by applicant At the hearing in this matter, Yates entered its appearance and 
presented evidence in support of the application. Unit Petroleum Company and MWJ 
Producing Company, working interest owners, made statements in support of the 
application. 
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(11) Premier, the operator and sole working interest owner of Tract No. 6, 
which comprises the E/2 E/2 of Section 25, Township 20 South, Range 27 East, NMPM, 
Eddy County, New Mexico, and represents 7.6% of the proposed unit acreage, appeared 
at the hearing and presented evidence in opposition to the inclusion of Tract 6 within the 
Unit Area. 

(12) Exxon, the largest working interest owner in the proposed Unit Area with 
80 percent of the current production, prepared a "Report of the Technical Committee for 
the Working Interest Owners", which was submitted at the time of the hearing in evidence 
as applicant's Exhibit No. 10, Volumes I ana II. 

(13) The applicant proposes to institute a waterflood project at an expected cost 
of $14,400,000.00 for the secondary recovery of oil and associated gas, condensate, and 
all associated liquefiable hydrocarbons within and to be produced from the proposed Unit 
Area (being the subject of Division Case No. 11,297). The estimated reserves recoverable 
from the waterflood project are 8.2 million barrels of oil. 

(14) Said Unit Area also has potential as a tertiary (C02 injection) project. 
Evidence presented at the hearing by the applicant and proponents of this case shows that: 

(a) the estimated recoverable tertiary reserves are 39.9 million barrels 
of oil; 

(b) if such a C0 2 flood is instituted in the proposed Unit Area, it will 
likely be the first C0 2 project in the area and could facilitate other 
CCyfloods; 

(c) the waterflood project will provide additional data which may 
justify additional secondary recovery waterflood projects in other 
Delaware pools in the general area; 

(d) institution of the C0 2 flood depends upon waterflood performance, 
results of future C0 2 injectivity tests, and perception of future oil 
prices. A minimum of 3 years of water injection would be 
required to repressure the reservoir prior to commencing a C0 2 

injection program; and 

(e) the participation formula presented is single phase whereby 
remaining primary oil is weighted by 25%, secondary oil and 
workover potential is weighted by 50% and tertiary oil is weighted 
by 25%, which results in Exxon receiving 73.920333% of Unit 
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production, Yates receiving 4.149893% of Unit production and 
Premier receiving 1.019231% of Unit production. 

(15) Additional testimony was presented by Exxon for approval of said Unit 
Area because: 

(a) the waterflood project area includes approximately 1100 acres in 
the center of the Unit Area. The outer or "fringe" tracts were 
included in the Unit Area based upon their C0 2 flood potential. 
The "fringe" tracts having little or no primary or secondary 
production potential will however participate in production from 
inception of the Unit; 

(b) the "Technical Report" and the Unit Agreement attribute no 
remaining primary or waterflood reserves to Tract 6, operated by 
Premier, 

(c) Premier will own 1% of the Avalon (Delaware) Unit despite the 
fact that Premier's Tract 6 has produced only 0.1% of the 
cumulative oil to date; 

(d) in addition, Premier is likely to receive positive cash flow from the 
first day of unit operations because of investment adjustments; 

(e) it would be difficult, if Tract 6 were deleted from the Unit, to 
waterflood or C0 2 flood Tract 6 separately from the Unit. 
Furthermore, if Tract 6 is not part of the Unit, production of C0 2-
Iaden gas from Tract 6 would present operational difficulties; and 

(f) deleting Tract 6 from the Unit Area would require additional 
negotiations among working interest owners, revision of Unit 
documents, and other delays. It was further indicated that if Tract 
6 is deleted, unitization may never occur. 

(16) Premier presented evidence in opposition to the formation of said Unit and 
contends that Tract 6 should be excluded because: 

(a) the proposed waterflooding portion of this project is the reason for 
the Unit, while the tertiary recovery portion, or C0 2 injection, has 
only some probability of happening or not happening; 
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(b) under the Exxon analysis the inclusion of the Premier's Tract 6 is 
not necessary in order to effectively carry on the waterflood portion 
of this project and that it is premature to include Tract 6 for 
tertiary recovery; 

(c) under the Exxon analysis there is no increase in 
ultimate recovery of secondary oil from the Unit by 
including Tract 6; 

(d) the Exxon analysis of the C0 2 potential is speculative and has not 
been the subject of any scientific study to determine its feasibility 
and therefore any forecasted increase in ultimate recovery of 
tertiary oil from the unit by including Tract 6 is speculative; 

(e) Exxon proposes to include Tract 6 only as a "protection buffer" and 
assigns no "contributing value" for secondary oil recovery; and 

(f) Premier, as owner of all of said Section 25, is not receiving any 
"contributing value" for primary or secondary oil and does not 
desire to divide its property for the formation of said Unit. 

(17) Based upon the foregoing, the inclusion of Tract 6 in the proposed 
unitization is in the best interest of conservation in that it is deemed necessary, as well 
as fair and reasonable, to effectively carry out tertiary recovery operations. The exclusion 
of Tract 6 would result in waste and could serve to inhibit C0 2 development not only of 
this project but others in the area. Further, such unitization as requested and the adoption 
of Exxon's proposed secondary and tertiary plans for this Unit Area will serve to benefit 
the working interest and royalty interest owners of the oil and gas rights in the Delaware 
formation. 

(18) The proposed unitized method of operation as applied to the Avalon 
(Delaware) Unit is feasible and will result with reasonable probability in the increased 
recovery of substantially more oil and gas from the unitized portion of the Avalon-
Delaware Pool than would otherwise be recovered without unitization. 

(19) The estimated additional costs of such operations will not exceed the 
estimated value of the additional oil so recovered plus a reasonable profit. 

(20) The applicant's Exhibit Nos. 2 and 3 in this case, being the Unit Agreement 
and the Unit Operating Agreement, should be incorporated by reference into this order. 
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(21) The unitized management, operation and further development of the Avalon 
(Delaware) Unit Area, as proposed, is reasonably necessary to effectively increase the 
ultimate recovery of oil and gas from the unitized portion of the Avalon-Delaware Pool. 

(22) The Avalon (Delaware) Unit Agreement and the Avalon (Delaware) Unit 
Operating Agreement provide for unitization and unit operation of the Avalon (Delaware) 
Unit Area upon terms and conditions that are fair, reasonable and equitable, and include: 

(a) a participation formula which will result in fair, reasonable and 
equitable allocation to the separately owned tracts of the Unit Area 
of all oil and gas that is produced from the Unit Area and which 
is saved, being the production that is (i) not used in the conduct of 
unit operations, or (ii) unavoidably lost; 

(b) a provision for the credits and charges to be made in the 
adjustment among the owners in the Unit Area for their respective 
investments in wells, tanks, pumps, machinery, materials and 
equipment contributed to the unit operators; 

(c) a provision governing how the costs of unit operations including 
capital investments shall be determined and charged to the 
separately-owned tracts and how said costs shall be paid, including 
a provision providing when, how and by whom such costs shall be 
charged to each owner, or the interest of such owner, and how his 
interest may be sold and the proceeds applied to the payment of his 
costs; 

(d) a provision for carrying any working interest owner on a limited or 
carried basis payable out of production, upon terms and conditions 
which are just and reasonable, and which allow an appropriate 
charge for interest for such service payable out of production, upon 
such terms and conditions determined by the Division to be just 
and reasonable; 

(e) a provision designating the Unit Operator and providing for 
supervision and conduct of the unit operations, including the 
selection, removal and substitution of an operator from among the 
working interest owners to conduct the unit operations; 
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(f) a provision for a voting procedure for decisions on matters to be 
decided by the working interest owners in respect to which each 
working interest owner shall have a voting interest equal to his unit 
participation; and 

(g) a provision specifying the time when the unit operation shall 
commence and the manner in which, and the circumstances under 
which, the operations shall terminate and for the settlement of 
accounts upon such termination. 

(23) The statutory unitization of the Avalon (Delaware) Unit Area is in 
conformity with the above findings, and will prevent waste and protect correlative rights 
of all interest owners within the proposed Unit Area, and should therefore be approved 
as requested by Exxon. 

(24) The proposed Avalon (Delaware) Unit Area contains undeveloped acreage 
and acreage that will not be part of the initial waterflood project. Therefore, in 
compliance with Division General Rule 701.G(3), the initial waterflood project area, for 
allowable and tax credit purposes, should be reduced to include the following described 
1088.50 acres in Eddy County, New Mexico: 

TOWNSHIP 20 SOUTH. RANGE 28 EAST. NMPM 
Section 30: Lots 1 through 4, SE/4 NW/4, E/2 SW/4, and S/2 SE/4 
Section 31: Lots 1 through 3, NE/4, E/2 NW/4, NE/4 SW/4, N/2 

SE/4, and SE/4 SE/4 
Section 32: W/2 NW/4, N/2 SW/4, and SW/4 SW/4. 

(25) Exhibit "A", attached hereto and made a part hereof, lists the 19 proposed 
injection wells (18 of which are to be new drills and one is to be a conversion) for the 
initial waterflood project It is the applicant's intent to drill the 18 new wells and initially 
complete them first as oil producing wells and eventually convert them to water injectors. 
Approval of the unorthodox locations is necessary for "start-up" of said waterflood 
project 

(26) The waterflood pattern to be utilized initially is to be a 40-acre inverted 
fivespot comprising the 19 aforementioned water injection wells and 27 producing wells. 

(27) The present Delaware oil producing wells within the subject project area 
and interval are in an advanced state of depletion and should therefore be properly 
classified as "stripper wells". 
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(28) The operator of the proposed Avalon (Delaware) Unit Waterflood Project 
should take all steps necessary to ensure that the injected water enters and remains 
confined to only the proposed injection interval and is not permitted to escape from that 
interval and migrate into other formations, producing intervals, pools, or onto the surface 
from injection, production, or plugged and abandoned wells. 

(29) The injection of water into the proposed injection wells should be 
accomplished through 2-3/8 inch plastic-coated tubing installed in a seal bore assembly 
set within 100 feet of the uppermost injection perforation. The casing-tubing annulus 
should be filled with an inert fluid and a gauge or approved leak-detection device should 
be attached to the annulus in order to determine leakage in the casing, tubing or seal bore 
assembly. 

(30) Prior to commencing injection operations into the proposed injection wells, 
the casing in each well should be pressure tested throughout the interval from the surface 
down to the proposed seal bore assembly setting depth to assure the integrity of such 
casing. 

(31) The injection wells or pressurization system for each well should be so 
equipped as to limit injection pressure at the wellhead to no more than 490 psi; however, 
the Division Director should have the authority to administrativeiy authorize a pressure 
increase upon a showing by the operator that such higher pressure will not result in the 
fracturing of the injection formation or confining strata. 

(32) The operator should give advance notification to the supervisor of the 
Artesia District Office of the Division ofthe date and time of the installation of injection 
equipment and of the mechanical integrity pressure-tests in order that the same may be 
witnessed. 

(33) The proposed waterflood project should be approved and the project should 
be governed by the provisions of Rule Nos. 701 through 708 of the Oil Conservation 
Division Rules and Regulations. 

(34) The applicant further requests that the subject waterflood project be 
approved by the Division as a qualified Enhanced Oil Recovery Project ("EOR") pursuant 
to the "Enhanced Oil Recovery Act" (Laws 1992, Chapter 38, Sections 1 through 5). 

(35) The evidence presented indicates that the subject waterflood project meets 
all the criteria for approval. 
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(36) The approved "project area" should initially comprise that area described 
in Finding Paragraph No. (24) above. 

(37) To be eligible for the EOR credit, prior to commencing injection operations 
the operator must request from the Division a Certificate of Qualification, which 
Certificate will specify the proposed project area as described above. 

(38) At such time as a positive production response occurs and within five years 
from the date of the Certificate of Qualification, the operator must apply to the Division 
for certification of a positive production response, which application shall identify the area 
actually benefitting from enhanced recovery operations, and identifying the specific wells 
which the operator believes are eligible for the credit. The Division may review the 
application adrninistratively or set it for hearing. Based upon evidence presented, the 
Division will certify to the Department of Taxation and Revenue those lands and wells 
which are eligible for the credit 

(39) The injection authority granted herein for the proposed injection wells 
should terminate one year after the effective date of this order if the operator has not 
commenced injection operations into the subject wells, provided however, the Division, 
upon written request by the operator, may grant an extension thereof for good cause 
shown. 

IT IS THEREFORE ORDERED THAT: 

(1) The application of Exxon Corporation ("Exxon") in Case No, 11,298 for 
the Avalon (Delaware) Unit covering 2,118.78 acres, more or less, of State, Federal, and 
fee lands in the designated and Undesignated Avalon-Delaware Pool, Eddy County, New 
Mexico is hereby approved for statutory unitization, for the purpose of establishing both 
a secondary recovery and tertiary recovery project pursuant to the "Statutory Unitization 
Act", Sections 70-7-1 through 70-7-21, NMSA (1978). 

(2) The Avalon (Delaware) Unit Agreement and the Avalon (Delaware) Unit 
Operating Agreement which were submitted to the Division at the time of the hearing as 
Exhibits 2 and 3, respectively, are hereby incorporated by reference into this order. 

(3) The lands herein designated the Avalon (Delaware) Unit Area shall 
comprise the following described acreage in Eddy County, New Mexico: 

TOWNSHIP 20 SOUTH. RANGE 27 EAST. NMPM 
Section 25: E/2 E/2 
Section 36: E/2 E/2 
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TOWNSHIP 20 SOUTH. RANGE 28 EAST. NMPM 
Section 29: SW/4 SW/4 
Section 30: SW/4 NE/4, NW/4, and S/2 
Section 31: All 
Section 32: SW/4 NE/4, W/2, and W/2 SE/4 

TOWNSHIP 21 SOUTH. RANGE 27 EAST. NMPM 
Section 4: Lot 4 
Section 5: Lots 1 and 2 
Section 6: Lots 1 ana 2 

(4) The vertical limits or "unitized fô mation,, of said unitized area shall 
include that interval described as the Delaware Mountain Group, extending from 100 feet 
above the base of the Goat Seep Reef to the top of the Bone Spring formation and 
including, but not limited to, the Cherry Canyon and Brushy Canyon formations, as 
identified by the Compensated Neutron/Lithodensity/Gamma Ray Log dated September 
14, 1990 run in the Exxon Corporation Yates "C" Federal Well No. 36, located 1305 feet 
from the North and East lines (Unit A) of Section 31, Township 20 South, Range 28 East, 
NMPM, Eddy County, New Mexico, with the top of the unitized interval being found in 
said well at a depth of 2,378 feet below the surface (869 feet above sea level) and the 
base of the unitized interval being found at a depth of 4,880 feet below the surface (1,633 
feet below sea level), or stratigraphic equivalents thereof. 

(5) Since the persons owning the required statutory minimum percentage of 
interest in the Unit Area have approved, ratified, or indicated their preliniinary approval 
of the Unit Agreement and the Unit Operating Agreement, the interests of all persons 
within the Unit Area are hereby unitized whether or not such persons have approved the 
Unit Agreement or the Unit Operating Agreement in writing. 

(6) The applicant as Unit operator shall notify in writing the Division Director 
of any removal or substitution of said Unit operator by any other working interest owner 
within the Unit Area. 

TT TS FURTHER ORDERED THAT: 

(7) Exxon is hereby authorized to institute a waterflood project in its Avalon 
(Delaware) Unit Area by the injection of water into the designated and Undesignated 
Avalon-Delaware Pool, as found in that stratigraphic interval between 2378 feet to 4880 
feet as identified by the Compensated Neutron/Lithodensity/Gamma Ray Log dated 
September 14,1990 run in the Exxon Corporation Yates "C" Federal Well No. 36, located 
1305 feet from the North and East lines (Unit A) of Section 31, Township 20 South, 
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Range 28 East, NMPM, Eddy County, New Mexico, through nineteen certain wells as 
further described in Exhibit "A" attached hereto and made a part hereof. 

(8) In compliance with Division General Rule 701.G(3), the initial waterflood 
project area, for allowable and tax credit purposes, shall comprise only the following 
described 1088.50 acres in Eddy County, New Mexico: 

TOWNSHIP 20 SOUTH. RANGE 28 EAST. NMPM 
Section 30: Lots 1 through 4, SE/4 NW/4, E/2 SW/4, and S/2 SE/4 
Section 31: Lots 1 through 3, NE/4, E/2 NW/4, NE/4 SW/4, N/2 

SE/4, and SE/4 SE/4 
Section 32: W/2 NW/4, N/2 SW/4, and SW/4 SW/4. 

(9) The applicant must take all steps necessary to ensure that the injected water 
only enters and remains confined to the proposed injection interval and is not permitted 
to escape to other formations or onto the surface from injection, production, or plugged 
and abandoned wells. 

IT IS FURTHER ORDERED THAT: 

(10) Injection shall be accomplished through 2-3/8 inch plastic-coated tubing 
installed in a seal bore assembly set approximately within 100 feet of the uppermost 
injection perforation; the casing-tubing annulus in each well shall be filled with an inert 
fluid and equipped with an approved pressure gauge or attention-attracting leak detection 
device. 

(11) The 19 water injection wells or pressurization system shall be initially 
equipped with a pressure control device or acceptable substitute which will limit the 
surface injection pressure to no more than 490 psi. 

(12) The Division Director shall have the authority to administratively authorize 
a pressure limitation in excess of the 490 psi herein authorized upon a showing by the 
operator that such higher pressure will not result in the fracturing of the injection 
formation or confining strata. 

(13) Prior to commencing injection operations, the casing in each injection well 
shall be pressure-tested throughout the interval from the surface down to the proposed 
seal bore assembly setting depth, to assure the integrity of such casing. 
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(14) The operator shall give advance notification to the supervisor ofthe Artesia 
District Office of the Division of the date and time of the installation of injection 
equipment and of the mechanical integrity pressure-test in order that the same may be 
witnessed. 

(15) The applicant shall immediately notify the supervisor ofthe Artesia District 
Office of the Division of the failure of the tubing, casing or seal bore assembly in any 
of the injection wells, the leakage of water or oil from or around any producing well, or 
the leakage of water or oil from any plugged and abandoned well within the project area, 
and shall take such steps as may be timely and necessary to correct such failure or 
leakage. 

(16) The applicant shall conduct injection operations in accordance with 
Division Rule Nos. 701 through 708 and shall submit monthly progress reports in 
accordance with Division Rule Nos. 706 and 1115. 

FJZBIHJERMORJE: 

(17) The subject waterflood project is hereby approved as an Enhanced Oil 
Recovery Project ("EOR") pursuant to the "Enhanced Oil Recovery Act" (Laws 1992, 
Chapter 38, Sections 1 through 5). 

(18) The approved "project area" shall initially comprise that area described in 
Decretory Paragraph No. (8) above. 

(19) To be eligible for the EOR credit, prior to commencing injection operations 
the operator must request from the Division a Certificate of Qualification, which 
certificate will specify the proposed project area as described above. 

(20) At such time as a positive production response occurs and within five years 
from the date of the Certificate of Qualification, the operator must apply to the Division 
for certification of a positive production response, which application shall identify the area 
actually benefitting from enhanced recovery operations, and identifying the specific wells 
which the operator believes are eligible for the credit The Division may review the 
application administratively or set it for hearing. Based upon evidence presented, the 
Division will certify to the Department of Taxation and Revenue those lands and wells 
which are eligible for the credit 

(21) The injection authority granted herein for the proposed injection wells shall 
terminate one year after the effective date of this order if the operator has not commenced 
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injection operations into the subject wells, provided however, the Division, upon written 
request by the operator, may grant an extension thereof for good cause shown. 

FURTHERMORE: 

(22) The applicant is authorized to drill the first eighteen wells listed on Exhibit 
"A" attached hereto. The applicant may complete the wells as producers and later convert 
them to injection. 

(23) Jurisdiction of this cause is retained for the entry of such further orders as 
the Division may deem necessary. 

DONE at Santa Fe, New Mexico, on the day and year hereinabove designated. 

STATE OF NEW MEXICO 
OIL CONSERVATION DIVISION 

S E A L 
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STATE OF NEW MEXICO 
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION DIVISION 

IN THE MATTER OF THE HEARING 
CALLED BY THE OIL CONSERVATION 
DIVISION FOR THE PURPOSE OF 
CONSIDERING: 

APPLICATION OF EXXON CORPORATION CASE No. 11297 
FOR A WATERFLOOD PROJECT, 
QUALD7ICATION FOR THE RECOVERED 
OIL TAX RATE PURSUANT TO THE 
' NEW MEXICO ENHANCED OIL 
RECOVERY ACT" FOR SAID PROJECT, 
AND FOR 18 NON-STANDARD OIL WELL 
LOCATIONS, EDDY COUNTY, NEW MEXICO. 

APPLICATION OF EXXON CORPORATION CASE No. 11298 
FOR STATUTORY UNITIZATION, EDDY 
COUNTY, NEW MEXICO. 

Order No. R-10460-A 

NUNC PRO TUNC ORDER 

BY THE DIVISION: 

It appearing to the New Mexico Oil Conservation Division ("Division") that Order 
No. R-10460, dated September 18, 1995, does not correctly state the intended order of 
the Division. 

IT IS THEREFORE ORDERED THAT: 

(1) Finding Paragraph No. (29) on page 9 of said Order No. R-10460, be and 
the same, is hereby amended to read in its entirety as follows: 

" (29) Injection should be accomplished through 
lined or otherwise corrosion-resistant tubing installed in a 
packer set within 300 feet of the upper most injection 
perforation; the casing-tubing annulus in each well should 
be filled with an inert fluid and equipped with an approved 
gauge or leak-detection device. The supervisor of the 
Artesia District Office of the Division may authorize the 
setting of the casing-tubing isolation device at a shallower 



Case Nos. 11297 and 11298 
Order No. R-10460-A 
Page 2 

depth if appropriate." 

(2) Finding Paragraph No. (30), also on page 9 of said Order No. R-10460, 
be and the same, is hereby amended to read in its entirety as follows: 

" (30) Prior to commencing injection operations, 
each injection well should be pressure tested throughout the 
interval from the surface down to the proposed upper most 
perforation to assure mechanical integrity of each well." 

(3) Decretory Paragraph No. (10) on page 12 of said Order No. R-10460, be 
and the same, is hereby amended to read in its entirety as follows: 

" (10) Injection shall be accomplished through lined 
or otherwise corrosion-resistant tubing installed in a packer 
set within 300 feet of the upper most injection perforation; 
the casing-tubing annulus in each well shall be filled with 
an inert fluid and equipped with an approved gauge or leak-
detection device. The supervisor of the Artesia District 
Office of the Division can authorize the setting of the 
casing-tubing isolation device at a shallower depth if 
appropriate." 

(4) Decretory Paragraph No. (13), also on page 12 of said Order No. R-
10460, be and the same, is hereby amended to read in its entirety as follows: 

" (13) Prior to commencing injection operations, 
each injection well shall be pressure tested throughout the 
interval from the surface down to the proposed upper most 
perforation to assure mechanical integrity of each well." 

(5) The corrections set forth in this order be entered nunc pro nine as of 
September 18, 1995. 
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DONE at Santa Fe, New Mexico, on this 25th day of October, 1995. 

STATE OF NEW MEXICO 
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f i l i n g of such notice and payment of the required fees the land 
affected by such suit will not be subject to assignment or other 
disposition until such suit shall be finally determined and 
disposed of. . 

1.043 Cancellation for Default. The Commissioner may 
cancel any lease or assignment thereof for default upon giving the 
lessee or assignee notice by registered mail (certified mail i f the 
i e a s e s o provides) of his intention to cancel, specifying the 
default and unless the lessee or assignee remedies the default 
within thirty (30) days of the mailing date, the Commissioner may 
cancel the lease or assignment. Proof of receipt of notice is not 
necessary or required before a valid cancellation may be entered. 

COOPERATTVq AND UNIT AGREEMENTS 

1.044 Purpose—Consent. The Commissioner may consent to 
and approve agreements made by lessees of State Lands for any of 
the purposes enumerated in Section 19-10-45 NMSA 1978. 

1.045 Application—Requisites of Agreements. Formal 
application shall be filed with the Commissioner for approval of a 
cooperative or unit agreement at least twenty (20) days in advance 
of the New Mexico Oil Conservation Division's hearing date. The 
fili n g fee therefor shall be thirty dollars (§30.00) for each 
section or fractional part thereof, whether the acreage is 
federal, state, or privately owned. A unit agreement presented 
must have a unique unit name that w i l l identify the agreement for 
so long as the agreement remains in effect and only under 
extraordinary circumstances will a unit name change be allowed 
after i n i t i a l approval is granted. Applications for approval shall 
contain a statement of facts showing: 

A. That such agreement will tend to promote the conservation 
of o i l and gas and the better utilization of reservoir energy. 

B. That under the proposed unit operation, the State of New 
Mexico will receive i t s fair share of the recoverable oil and gas 
in place under i t s lands in the proposed unit area. 

C. That each beneficiary institution of the State of New 
Mexico w i l l receive i t s fair and equitable share of the 
recoverable o i l and gas under its lands within the unit area. 

D. That such unit agreement is in other respects for the 
best interest of the trust. 

IU : 
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1.046. Information to be Furnished. Complete geological 
and engineering data shall be presented with the application and 
the information offered for the Commissioner's action must be in 
clear- and understandable form. Such data s h a l l be kept 
confidential by the Commissioner pursuant to Section 19-1-2.1 NMSA 
1978 far a period of six (6) months or until the unit agreement i s 
approved, whichever f i r s t occurs. Then such -data • w i l l be made a 
permanent part of the records and open for public inspection. I f 
for any reason such proposed agreement i s not approved, then at the 
request of the applicant, the data shall be returned to the 
applicant. 

1.046-1 Use of Fresh Water. The use of fresh water in 
waterflood units i s discouraged in the cases where s a l t water i s 
pract i c a l , i f an operator plans to use fresh water in a proposed 
unit, the following specific information should also be provided: 

A. Laboratory analyses of water compatibility tests (fresh 
vs. s a l t water). 

B. Reservoir analyses for swelling clays and soluble s a l t s . 

C. Estimate of monthly make-up water- required for 
operations. 

D. Location and depth of area s a l t water wells or quantities 
of produced water available for injection. 

1.047 Decision Postponed. In any matter respecting 
cooperative and unit agreements, the Commissioner may postpone his 
decision pending action by the o i l Conservation Division and may 
use any information obtained by his own investigators, or obtained 
by the Oi l Conservation Division to enable him to act properly on 
the matter. The applicant shall deposit with the Commissioner a 
sum of money estimated to be sufficient to meet the actual and 
necessary expenses of any investigation or inspection by 
representatives of the State Land Office. 

1.048 Leases Conformed. When any cooperative or unit 
agreement has been approved by the Commissioner and executed by the 
lessee, the terms and provisions of the lease, so far as they apply 
to lands within the unit area, are automatically amended to conform 
to the terms and provisions of the cooperative agreement; 
otherwise, said terms and provisions shall remain in f u l l force and 
effect. 

1.049 Posting to Tract Books. In every case where a 
cooperative unit agreement i s finally approved by the Commissioner 
such agreement and the application therefor sh a l l be entered upon 
the tract books of the State Land Office, f i l e d and recorded, 
together with any order respecting the same issued by 

SLO RULE 1 AMENDMENT NO. e, PAGE 12 
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the New Mexico Oil Conservation Division; any modification or 
dissolution of such cooperative or unit agreement s h a l l be likewise 
entered and f i l e d . The fees therefor s h a l l be those regularly 
charged by the State Land Office for similar services. 

1.050 Assignments. No assignment of acreage under lease, 
within any unitized or cooperative area will* be approved by the 
Commissioner unless the assignment i s subject to the provisions of 
the cooperative or unit agreement covering the area within which 
the acreage sought to be assigned l i e s , or unless the Commissioner 
and a l l parties to the cooperative agreement agree, in writing, 
that such acreage i s not needed for proper cooperative operations. 

SLO RULE 1 AMENDMENT NO. 4 PAGE 12.1 
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1.051 Form of Agreement. No specific forms for the 

various- types of cooperative or unit operating•agreements are 
required; however, sample forms of agreements now in operation 
w i l l bo- furnished for guidance upon request, i f available. 
Agreements submitted for approval must be submitted in dupli­
cate. At least one copy must contain original signatures, 
which copy, after approval of the agreement, w i l l be•retained 
by the Commissioner as the approved copy. 

1.052 Forced Pooling—Oil Conservation Division Order: 

The record owner or operator of a l l o i l and gas leases 
covering the state owned lands forced pooled by order of the 
New Mexico Oil Conservation Division, either under 70-2-17 (gas 
proration unit) or under 70-7-1, NMSA (statutory unitization 
act Cor secondary recovery), s h a l l f i l e with the Commissioner 
the following information: 

A. One (1) copy of application for hearing for forced 
pooling at least ten (10) days prior to date set for hearing. 

B. State lease number, record owner and legal descrip­
tion of a l l state lands forced pooled. 

C. O i l Conservation Division Order number and date. 

D. Legal description and type (Federal, fee, or Indian) 
of a l l lands included in forced pooling order, 

E. Location, formation, and depth of well. 

F. O i l Conservation Division approved copies of forms 
numbered C-101, C-102, C-103, C-304, and C-105. These ar« to 
be f i l e d at same time as filed with Oil Conservation Division. 

G. Date production commenced. 

H. A copy of the agreement for unit operations involving 
state lands approved in writing by the Oil Conservation Divi­
sion, and signed by parties required by the agreement to 
i n i t i a l l y pay at least seventy-five percent of unit operating 
costs, and by owners of at least seventy-five percent of the 
non-cost bearing interests such as royalties, overriding 
royalties and production payments. 

This Rule has no application to a situation wherein a l l 
parties have voluntarily executed a communitization agreement 
covering a l l lands in a proration unit or a secondary recovery 
unit and such agreement has been approved by the Commissioner. 
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FIFTH JUDICIAL DISTRICT 
STATE OF NEW MEXICO FIFTH JUDICIAL DISTRICT! 
COUNTY OF EDDY STATE OF NEW MEXICO 

COUNTY OF EDDY 

ru cn DrC A WQrt , N M Y 

PREMIER OIL & GAS, INC., r , L t u * 1 7 7 0 0 F f : 'C£ 
Petitioner, 

ELEANOR JARNAGIN 
VS. NO. CV-96-121-JWF Clerk of the District Court 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO 
EXXON CORPORATION AND 
YATES PETROLEUM CORPORATION y ^ 

Respondents. 

ORDER GRANTING MOTION 
TO VACATE SETTINGS 

AND 

AMENDED NOTICE OF HEARING ON THE MERITS 

This matter comes before the Court on the joint motion of all parties 

and their respective counsel to vacate the pre-trail conference set for 

Tuesday, November, 1996 and the hearing on the merits now set for 

December 26, 1995 and to reschedule oral arguments before the Court and 

the Court being fully advised, and finds that reasonable grounds exist to 

vacate the current settings and to reschedule this matter. 

IT IS THEREFORE ORDERED THAT: 
(1) this case is an appeal to the District Court of a decision of 
the New Mexico Oil Conservation Commission in which the 
District Court acts like an appellate court based upon the 
record established before the agency. 
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(2) a pre-trial conference is not necessary in this case and the 
conference set for November 26, 1996 is hereby vacated, 

(3) all parties shall file simultaneous briefs two weeks prior 
to the date the Court sets for oral argument; 

(4) the hearing for oral arguments currently set for December 
26, 1996 is hereby vacated. 

(5) the Court^will hear oraharguments commencing at / - ^ 
a.m., the ^P/ day of ^ f j - f U ^ - f ~ ~ . 1997. 

Ken Jones for Premier Oil & Gas Company 

Respondents: 

Lyn/; Herbert, Esq. ~i^J 

Rand Carroll, Esq. 
Attorneys for Respondents: New Mexico Oil Conservation 
Commission and New Mexico Oil Conservation Division. 
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(2) a pre-trial conference is not necessary in this case and the 
conference set for November 26, 1996 ia hereby vacated, 

(3) all parties shall file simultaneous briefs two weeks prior 
to the date the Court sets for oral argument; 

(4) the hearing for oral arguments currently set for December 
26, 1996 is hereby vacated. 

(5) the Court will hear oral arguments commencing at 
a.m., the day of , 1997. 

DISTRICT JUDGE 

APPROVED: 

W. Thomaf KeOahin, Esq. 
Attorney for Petitioner 

Kin Jones for/Premier Oil & Gas Company 

Respondents: 

Rand Carroll, Esq. 
Attorneys for Respondents: New Mexico Oil Conservation 
Commission and New Mexico Oil Conservation Division. 
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James Bruce, Esq. 
Attorney for Exxon Corporation 

for Exxon Corporation 

Attorney for Yates Petroleum Corporation 

Randy Patterson, for Yates Petroleum Corporation 
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Jame^Bruce, Esq. 
/ Attorney for Exxon Corporation 

Scott Lansdown for Exxon Corporation 

William F. Carr, Esq. 
Attorney for Yates Petroleum Corporation 

Randy Patterson, for Yates Petroleum Corporation 
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FIFTH JUDICIAL DISTRICT 
STATE OF NEW MEXICO 
COUNTY OF EDDY 

PREMIER OIL & GAS, INC., 
Petitioner, 

vs. No. CV-96-121-JWF 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO 
EXXON CORPORATION AND 
YATES PETROLEUM CORPORATION 

Respondents. 

MOTION TO VACATE SETTINGS 
AND 

RESCHEDULE HEARING ON THE MERITS 

Come now the Petitioner and all Respondents and jointly move the 

Court to vacate the pre-trial conference set for Tuesday, November 26, 

1996 and the hearing on the merits now set for December 26, 1996 and to 

reschedule oral arguments before the Court and as grounds therefore states 

(a) this case is an appeal to the District Court of a decision of 
the New Mexico Oil Conservation Commission in which the 
District Court acts like an appellate court based upon the 
record established before the agency. 

(b) the pre-trial conference is not necessary in this case 
because all counsel have agreed to file simultaneous briefs 
two weeks prior to the date the Court sets for oral argument; 

that: 
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(c) the parties desire the Court to change the date for oral 
argument to a date other than the week of Christmas because 
all clients and attorneys desiring to attend this hearing are 
located outside of Carlsbad and will be required to forego 
Christmas with their families in order to be present in 
Carlsbad; and 

(d) All parties desire the Court to set a one-half day hearing 
for oral argument at the next available date acceptable to the 
Court prior to March 15, 1997. 

Respectfully, submitted: 

W. Thomas K^ellahin, Esq. 
Attorney for Petitioner 

Ken Jones for Premier Oil & Gas Company 

Respondents: 

Rand Carroll, Esq. 
Attorneys for Respondents: New Mexico Oil Conservation 
Commission and New Mexico Oil Conservation Division. 
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(c) the parties desire the Court to change the date for oral 
argument to a date other than the week of Christmas because 
all clients and attorneys desiring to attend this hearing are 
located outside of Carlsbad and will be required to forego 
Christmas with their families in order to be present in 
Carlsbad; and 

(d) All parties desire the Court to set a one-half day hearing 
for oral argument at the next available date acceptable to the 
Court prior to March 15, 1997. 

Rknd CarroU, Esq. 
Attorneys for Respondents: New Mexico Oil Conservation 
Commission and New Mexico Oil Conservation Division. 

Respectfully, submitted: 

Respondents: 
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2*. 
William J. LeMay, Director of the 
Chairman of me Commission 

( / 

Division, 

James Bruce, Esq. 
Attorney for Exxon Corporation 

for Exxon Corporation 

William FJ Carr, Esq. 
Attorney for Yates Petroleum Corporation 

Randy Patterson, for Yates^Petroleum Corporation 
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n 
Ad c. William J. LeMay, Director of the) Division, 

Chairman oflhe Commission 

James/Bruce, Esq. 
/ Attorney for Exxon Corporation 

Scott Lansdown for Exxon Corporation 

William F. Carr, Esq. 
Attorney for Yates Petroleum Corporation 

Randy Patterson, for Yates Petroleum Corporation 
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COUNTY OF EDDY 

FIFTH JUDICIAL DISTRICT COURT FIFTH JUDICIAL DISTRICT 
STATE OF NEW MEXICO 

COUNTY OF EDDY 

STATE OF NEW MEXICO 

PREMIER OIL & GAS, INC. 

F , L £D AUG 2 7 1996 «v 

NOR JARNAGIN 
Clerk of the Distriot Court 

P l a i n t i f f / P e t i t i o n e r 

V. No. 05-03-CV-CV-96-00121 

OIL CONSERVATION COMMISSION OF e t a l 

Defendant/Respondent. 

NOTICE OF HEARING 

Type of Hearing: NON-JURY TRIAL 
STARTING AT: 09:00:AM 
December 26, 1996 

TO: CARROLL, RAND 
2040 SOUTH PACHECO 
SANTA FE NM 87505-0000 

YOU ARE HEREBY NOTIFIED THAT the above cause i s set f o r 
NON-JURY TRIAL 
on. THURSDAY.. December 26 : 1.996, AT 09:00 AM 
before the Honorable JAY W. FORBES, D i s t r i c t Judge, D i v i s i o n 01 
at the EDDY COUNTY COURTHOUSE, CARLSBAD, NEW MEXICO. 

THE DISTRICT COURT COMPLIES WITH THE AMERICANS WITH DISABILITIES 
ACT. IT IS COUNSEL'S, OR A PRO SE PARTY'S OBLIGATION TO NOTIFY THE 
CLERK OF THE COURT AT LEAST FIVE (5) DAYS BEFORE ANY HEARING OF THE 
ANTICIPATED ATTENDANCE OF A DISABLED PERSON SO THAT APPROPRIATE 
ACCOMMODATIONS CAN BE MADE. 

Judge /' Cleric / Deputy 

NOTICE MAILED/DELIVERED August 27 19 96 by 



H I N K L E , Cox, E A T O N , COFBTJEIJD & H E N S L E Y , 

P A U L * CATON 

CONRAD C. COFFKLO 

HAROLD (_ MCNSLEY. J R 

STUART QL SHANOR 

C a MART** 

> . T M M , J f t 

MARSHALL, (J. MARTIN 

MASTOM C COURTNEY* 

OOUOLAS L. UJNSFORO 
N K H O L A S a NOCDJNO 

T. CALDCR T 7 7 T * ' J « -
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THOMAS a I H B I W i r 

NANCY SL CUSACK 
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JAMES BRUCE 
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RUSSELL J . BAILEY" 

CHARLES f t WATSON, J R * 

STEVEN a ARNOLD 

THOMAS a HAINES. JR . 

ORCOORY J . NIBEHT 

FRED W SCHWEMOIMANN 

JAMES M. HUOSON 

JEFFREY & SA1RO* 
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CLARENCE E. H»*WJC W O I I9RSI 

O. M. CALHOUN- J O C W WOOD 
RICMARO t_ CAZZELL* RAV W. RICHARDS* 

AUSTIN AFFILIATION 

HOFFMAN £ STEPHENS. P C 

KENNETH f t HOFFMAN* 

TOM O. STEPHENS* 

RONALD C SCHULTZ. JR." 

J O S E CANO* 

THOMAS EL HOOO* 

REBECCA NICHOLS J O H N S O N 

STANLEY K_ KOTOVSKY. JR. 

ELLEN 5. CASCY 

MARGARET CARTER LUOEWK3 

& BARRT PAiSNCR 

WTATT (_ BROOKS* 

OAVIO M. RUS5ELL* 

ANDREW J . CLOUTIER 

STEPHANIE LANORY 

WRT £ . M O E L U N O * 

O M N E FISHER 

J U U E P. NEERKEN 

WILLIAM P SLATTERY 

CHRSTOPHER ML MOODY 

J O H N a PHILLIPS 

EARL f t NORRIS 

J A M E S A GILLESPIE 

MARGARET R. McNETT 

GARY W LARSON 

U S A K_ SMITH* 

NORMAN a EWART 

DARREN T. OROCE* 

MOLLY MCINTOSH 

MARCIA ft. U N C O L N 

SCOTT A SHUART* 

PAUL G. NASON 

AMY C. WRIGHT* 

BRADLEY a BISHOP* 

KAROLYN KING NELSON 

ELLEN T. L O U D E R B O U G H 

JAMES H. WOOD* 

NANCY L STRATTON 

TIMOTHY f t BROWN 

JAMES C MARTIN 

* N 0 T L I C E N S E D I N N E W M E X I C O 

August 19, 1996 

Eleanor Jarnigan 
Clerk of the D i s t r i c t Court 
P. 0. Box 1838 
Carlsbad, New Mexico 88220 

Re: Case CV-96-121-JWF 

Dear Ms. Jarnigan: 

Enclosed f o r f i l i n g i s an o r i g i n a l Request f o r Hearing i n the 
above case. Please endorse the enclosed copy and return i t to me 
i n the self-addressed envelope. Thank you. 

Also enclosed i s a copy of a Notice of Hearing i n t h i s matter. 
The o r i g i n a l was submitted d i r e c t l y to Judge Forbes, together with 
a copy of the Request f o r Hearing. 

Very t r u l y yours, 

HINKLE, COX, EATON, COFFIELD 
& HENSLEY, L.L.P. 
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H I N K U B , Cox, E A T O N , C O F F I E L D & H E N S L E Y , 
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PAUL W EATON 
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HAROLD L, HCNSLCr. JR. 
STUART a SHANOR 

C a MARTIN 
ROBERT P TMN4N. JR. 
MARSHALL O. MARTTN 

MASTON C COURTNEY* 
OON L. PATTERSON" 

OOUOLAS L LUNSrORO 

NICHOLAS J. NOEOINO 
T. CALOER CTTELL, JR 
WILLIAM S. BURFORO* 
WCMARO C OLSON 
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NANCY S. CUSACK 

JEFFREY L. FORNAClARt 
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JAMES BRUCE 

JERRY F SHACKELFORD* 
JEFFREY W. HELLBERO" 
WILLIAM F. COUNTtSS* 

MICHAEL J . CANON 
ALBERT L. PITTS 

THOMAS M. HNASKO 
J O H N C. CHAMBERS ' 
GARY O. COMPTON* 

W H BRWN. J R * 
RUSSELL J . BAILEY* 

CHARLES R WATSON. JR.* 
STEVEN a ARNOLD 

THOMAS a HAINES. J R 
GREGORY J . NIBERT 

FRED W SCHWCNOIMANN 
JAMES M HUDSON 
JEFFREY S. SAIRO' 
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LEWIS C COX. J R 0 
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0 . M. CALHOUN* J O E W WOOD 

RICHARD L. CAZZELL* RAY W RK34AROS* 

AUSTIN AFFILIATION 
HOFFMAN t STEPHENS. PC-

KENNETH R. HOFFMAN* 
TOM D. STEPHENS* 

RONALD C SCHULTZ. JR.* 
J O S E CANO* 

THOMAS E. HOOO* 
REBECCA NICHOLS JOHNSON 
STANLEY K. KOTOVSKY. JR 

ELLEN S. CASEY 
MARGARET CARTER LUOEWKJ 

& BARRY PA1SNER 
WYATT 1_ BROOKS* 
OAVIO M. RUSSELL* 

ANDREW JL CLOUTIER 
STEPHANIE LANDRY 
KIRT C MOELUNG* 

DIANE FISHER 
JUUE P. NEERKEN 

WILLIAM P. SLATTERY 
CHRISTOPHER M. MOODY 

JOHN O. PHILLIPS 
CARL R NORRIS 

JAMES A. GILLESPIE 
MARGARET R. MCNETT 

GARY W LARSON 
USA K. SMITH* 

NORMAN 0 . EWART 
DARREN T. GROCE* 
MOLLY MCINTOSH 

MARCIA B. L INCOLN 
SCOTT A SHUART" 

PAUL G. NASON 
AMY C WRIGHT* 

BRADLEY G. B ISHOP* 
KAROLYN KING NELSON 
ELLEN T. LOUOERBOUGH 

JAMES H. WOOD-
NANCY t_ STRATTON 
TIMOTHY R. BROWN 
JAMES C MARTIN 

» N O T L I C E N S E D I N N E W M E X I C O 

August 19, 1996 

The Honorable Jay W. Forbes 
D i v i s i o n I - F i f t h J u d i c i a l D i s t r i c t 
P.O. Box 1838 
Carlsbad, New Mexico 8822 0 

Re: Premier O i l & Gas, Inc. v. O i l Conservation Commission of 
the State of New Mexico, Exxon Corporation, and Yates 
Petroleum Corporation, Case No. CV-96-121-JWF 

Dear Judge Forbes: 

This l e t t e r i s submitted j o i n t l y by counsel f o r a l l 
Respondents i n t h i s case. The purpose of the l e t t e r i s t o request 
a hearing on the m e r i t s . 

At the docket c a l l on J u l y 3, 1996, t h i s matter was set f o r a 
p r e - t r i a l conference on November 26, 1996. This case i s an appeal 
of a d e c i s i o n of the O i l Conservation Commission ("OCC"). Appeals 
of OCC decisions are on the record established before the agency. 
Thus, there i s no p r e - t r i a l discovery nor a t r i a l t o present 
witnesses. See N. M. S t a t . Ann. § 70-2-25. As a r e s u l t , i t i s 
only necessary t o have the p a r t i e s b r i e f the issues, and then have 
o r a l argument. 

Therefore, the p a r t i e s s i g n i n g below j o i n t l y request t h a t the 
Court schedule a half-day f o r o r a l argument. A copy of a Request 
f o r Hearing (the o r i g i n a l has been mailed t o the Court Clerk f o r 
f i l i n g ) and an o r i g i n a l Notice of Hearing are enclosed. The 
undersigned p a r t i e s also suggest t h a t a l l p a r t i e s simultaneously 
submit b r i e f s t o the Court two weeks before the hearing. 

This l e t t e r and the Request f o r Hearing have been submitted t o 
counsel f o r P e t i t i o n e r , but he has not responded t o requests t o 
j o i n i n the l e t t e r . However, the half-day requested f o r o r a l 
argument i s based upon h i s comments t o counsel f o r Respondents. 

Please c a l l us i f you have any questions. Thank you f o r your 
a t t e n t i o n t o t h i s matter. 
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M a r i l y n S. Hebert 
Rand C a r r o l l 
(505) 827-1364 

Attorneys f o r Respondent 
O i l Conservation Commission 

J^mes Bruce 
/505) 982-4554 

Attorn e y f o r Respondent 
Exxon Corporation 

W i l l i a m F. Carr 
(505) 988-4421 

Attorney f o r Respondent 
Yates Petroleum Corporation 

cc: W. Thomas K e l l a h i n w/enclosures 
At t o r n e y f o r P e t i t i o n e r 
Premier O i l & Gas, Inc. 
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H I N K L E , Cox, E A T O N , C O F F I E L D & H E N S L E Y , L.L.P. 



M a r i l y n S. Hebert 
Rand C a r r o l l 
(505) 827-1364 

Attorneys f o r Respondent 
O i l Conservation Commission 

James Bruce 
(505) 982-4554 

Attorney f o r Respondent 
Exxon Corporation 

(505) 988-4421 

Attorney f o r Respondent 
Yates Petroleum Corporation 

cc: W. Thomas K e l l a h i n w/enclosures 
Attor n e y f o r P e t i t i o n e r 
Premier O i l & Gas, Inc. 
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H I N K L E , Cox, E A T O N , C O F F I E L D & H E N S L E Y , L.L.P. 
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ELLEN S. CASEY 
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S. BARRY PAISNER 
WYATT L BROOKS* 
DAVID M. RUSSELL* 

ANDREW J. CLOUTIER 
STEPHANIE LANDRY 
KIRT E. MOELLING* 

DIANE FISHER 
JUL IE P NEERKEN 

WILLIAM P SLATTERY 
CHRISTOPHER M MOODY 

J O H N D. PHILLIPS 
EARL R. NORRIS 

JAMES A GILLE5PIE 
MARGARET R. McNETT 

GARY W. LARSON 
LISA K. SMITH* 

NORMAN D. EWART 
DARREN T GROCE* 

MOLLY MCINTOSH 
MARCIA B. L INCOLN 
SCOTT A. SHUART* 

PAUL G. NASON 
AMY C WRIGHT-

BRADLEY G. BISHOP-
KAROLYN KING NELSON 
ELLEN T. LOUDERBOUGH 

JAMES H WOOD* 
NANCY L. STRATTON 
TIMOTHY R, BROWN 
JAMES C. MARTIN 

• N O T L I C E N S E D I N N E W M E X I C O 

August 2, 19 96 

Rand C a r r o l l 
M a r i l y n S. Hebert 
O i l Conservation Commission 
2040 South Pacheco Street 
Santa Fe, New Mexico 87505 

W i l l i a m F. Carr 
Campbell, Carr, Berge & Sheridan, P.A. 
P. O. Box 22 08 
Santa Fe, New Mexico 87504 

Dear Counsel: 

I have never had a response from Tom regarding the l e t t e r t o 
Judge Forbes i n the Premier appeal. I suggest t h a t we a l l s i g n the 
l e t t e r and the Request f o r Hearing, and submit i t t o the judge 
wi t h o u t Tom's j o i n d e r . Therefore, enclosed t o each of you are an 
o r i g i n a l l e t t e r and Request f o r Hearing. Please sign them and 
r e t u r n them t o me, and I w i l l f i l e them w i t h the Court. 

Very t r u l y yours, 

HINKLE, COX, EATON, COFFIELD 
& HENSLEY, L.L.P. 
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FIFTH JUDICIAL DISTRICT 
STATE OF NEW MEXICO 
COUNTY OF EDDY 

PREMIER OIL & GAS, INC. 

P e t i t i o n e r , 

vs. No. CV-96-121-JWF 

OIL CONVERSATION COMMISSION 
OF THE STATE OF NEW MEXICO, 
EXXON CORPORATION, AND 
YATES PETROLEUM CORPORATION, 

Respondents. 

REQUEST FOR HEARING 

1. Jury: Non-Jury-. X 

2. Judge t o whom Assigned : The Honorable Jay W. Forbes. 

3. Matter t o be Heard: Hearing on the M e r i t s . 

4. Estimated time f o r hearing a l l p a r t i e s : Half-day. 

5. The names, addresses, and telephone numbers of a l l counsel 
e n t i t l e d t o n o t i c e are l i s t e d below. 

R e s p e c t f u l l y submitted, 

Rand C a r r o l l 
Special A s s i s t a n t Attorneys General 
2040 South Pacheco S t r e e t 
Santa Fe, New Mexico 87505 
(505) 827-1364 

Attorneys f o r Respondent O i l 
Conservation Commission 



William! F. Carr ^ 
Campbel\L, Carr, Berge 

Sc Sheridan, P.A. 
Post Office Box 2208 
Santa Fe, New Mexico 87504-2208 
(505) 988-4421 

Attorneys for Respondent Yates 
Petroleum Corporation 

ames Bruce 
Hinkle, Cox, Eaton, C o f f i e l d 

& Hensley, L.L.P. 
Post O f f i c e Box 2068 
Santa Fe, New Mexico 87504-2068 
(505) 982-4554 

Attorneys f o r Respondent Exxon 
Corporation 

CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t a tr u e and c o r r e c t copy of the foregoing 
s t f o r Hearing was mailed, f i r s t - c l a s s , postage prepaid, t h i s 
day of August, 1996 t o : 

W. Thomas K e l l a h i n 
K e l l a h i n & K e l l a h i n 
Post O f f i c e Box 2265 
Santa Fe, New Mexico 87504-2265 
(505) 982-4285 

- 2 -



FIFTH JUDICIAL DISTRICT 
STATE OF NEW MEXICO 
COUNTY OF EDDY 

PREMIER OIL & GAS, INC. 

Petitioner, 

vs. No. CV-96-121-JWF 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 
EXXON CORPORATION, AND 
YATES PETROLEUM CORPORATION, 

Respondents. 

NOTICE OF HEARING 

PLEASE TAKE NOTICE that the above-entitled cause has been 
scheduled before the Honorable Jay W. Forbes, D i s t r i c t Judge, 
Division I , f o r the date, time, and place set f o r t h below: 

Date: 

Time: 

Place: Eddy County Courthouse, Carlsbad, New 
Mexico. 

Purpose: Hearing on the Merits. 

Time Allocated: One-half day. The parties s h a l l 
simultaneously submit b r i e f s to 
the Court two weeks before hearing. 

JAY W. FORBES 

By 

cc: W. Thomas Kellahin 
Marilyn S. Hebert 
William F. Carr 
James Bruce 
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THOMAS M. HNASKO 
J O H N C. CHAMBERS* 
GARY • COMPTON* 

W. H BRIAN. JR.* 
RUSSELL J . BAILEY* 

CHARLES R. WATSON. JR.* 
STEVEN 0 . ARNOLD 

THOMAS D. HAINES. J R 
GREGORY J . NiBERT 

FRED W SCHWENDIMANN 
JAMES M HUDSON 
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OF COUNSEL 
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• A V I D M. RUSSELL* 

ANDREW J . CLOUTIER 
STEPHANIE LANDRY 
KIRT E. M O E L U N G " 

DIANE FISHER 
J U U E P. NEERKEN 

WILLIAM P SLATTERY 
CHRISTOPHER M, MOODY 

J O H N O PHILLIPS 
EARL R. NORRIS 

JAMES A GILLESPIE 
MARGARET R MCNETT 

GARY W LARSON 
U S A K. SMITH" 

NORMAN D. EWART 
OAR REN T. GROCE* 

MOLLY MCINTOSH 
MARCIA B. L INCOLN 
SCOTT A SHUART" 

PAUL G. NASON 
AMY C. WRIGHT" 

BRAOLEY G. B ISHOP* 
KAROLYN KING NELSON 
ELLEN T. LOUOERBOUGH 

JAMES H WOOD* 
NANCY L. STRATTON 
TIMOTHY R. BROWN 
JAMES C. MARTIN 

" N O T L I C E N S E D I N N E W M E X I C O 

August , 1996 

The Honorable Jay W. Forbes 
D i v i s i o n I - F i f t h J u d i c i a l D i s t r i c t 
P.O. Box 1838 
Carlsbad, New Mexico 88220 

Re: Premier O i l & Gas, Inc. v. O i l Conservation Commission of 
the State of New Mexico, Exxon Corporation, and Yates 
Petroleum Corporation, Case No. CV-96-121-JWF 

Dear Judge Forbes: 

This l e t t e r i s submitted j o i n t l y by counsel f o r a l l 
respondents i n t h i s case. The purpose of the l e t t e r i s t o request 
a hearing on the m e r i t s . 

At the docket c a l l on J u l y 3, 1996, t h i s matter was set f o r a 
p r e - t r i a l conference on November 26, 1996. This case i s an appeal 
of a d e c i s i o n of the O i l Conservation Commission ("OCC"). Appeals 
of OCC decisions are on the record e s t a b l i s h e d before the agency, 
and thus there i s no p r e - t r i a l discovery, nor a t r i a l t o present 
witnesses. See N. M. S t a t . Ann. § 70-2-25. As a r e s u l t , i t i s 
only necessary t o have the p a r t i e s b r i e f the issues, and then have 
o r a l argument. 

Therefore, the p a r t i e s s i g n i n g below j o i n t l y request t h a t the 
Court schedule a h a l f - d a y f o r o r a l argument (a Request f o r Hearing 
and Notice of Hearing are enclosed). The undersigned p a r t i e s a l s o 
suggest t h a t a l l p a r t i e s simultaneously submit b r i e f s t o the Court 
two weeks before the hearing. 

This l e t t e r and the Request f o r Hearing have been submitted t o 
counsel f o r P e t i t i o n e r , but he has not responded t o requests t o 
j o i n i n the l e t t e r . However, the h a l f - d a y requested f o r o r a l 
argument i s based upon h i s comments t o counsel f o r Respondents. 

Please c a l l us i f you have any questions. Thank you f o r your 
a t t e n t i o n t o t h i s matter. 

P O S T O F F I C E B O X IO P O S T O F F I C E B O X 3 5 S O P O S T O F F I C E B O X 9 2 3 8 P O S T O F F I C E B O X 2 0 4 3 4 0 1 W. 1 5 ™ S T R E E T . S U I T E 8 0 0 

R O S W E L L . N E W M E X I C O 8 S 2 0 2 M I D L A N D . T E X A S 7 9 7 0 2 A M A R I L L O , T E X A S 7 9 I O S A L B U O U E R O U E . N E W M E X I C O 8 7 1 0 3 A U S T I N . T E X A S 7 8 7 0 1 

(SOS) 622-65IO OI5> 6 B 3 - 4 6 9 I IS06) 372-5569 (505) 768-ISOO (512) 476-7137 

F A X 1 5 0 5 ) 6 2 3 - 9 3 3 2 F A X (915 ) 6 8 3 - 6 5 1 8 F A X ( 8 0 6 ) 3 7 2 9 7 6 1 F A X ( 5 0 5 ) 7 6 8 - 1 5 2 9 F A X (512) 4 7 S - 5 4 3 I 



M a r i l y n S. Hebert 
Rand C a r r o l l 
(505) 827-1364 

Attorneys f o r Respondent 
O i l Conservation Commission 

James Bruce 
(505) 982-4554 

A t t o r n e y f o r Respondent 
Exxon Corporation 

W i l l i a m F. Carr 
(505) 988-4421 

A t t o r n e y f o r Respondent 
Yates Petroleum Corporation 

cc: W. Thomas K e l l a h i n w/enclosures 
A t t o r n e y f o r P e t i t i o n e r 
Premier O i l & Gas, Inc. 
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H I N K L E , Cox, E A T O N , C O F F I E L D & H E N S L E Y , L.L.P. 



FIFTH JUDICIAL DISTRICT 
STATE OF NEW MEXICO 
COUNTY OF EDDY 

PREMIER OIL Sc GAS, INC. 

P e t i t i o n e r , 

vs. No. 96-CV-121-JWF 

OIL CONVERSATION COMMISSION 
OF THE STATE OF NEW MEXICO, 
EXXON CORPORATION, AND 
YATES PETROLEUM CORPORATION, 

Respondents. 

REQUEST FOR HEARING 

1. Jury: Non-Jury: 

2. Judge t o whom Assignedl: The Honorable Jay W. Forbes. 

3. Matter t o be Heard: Hearing on the M e r i t s . 

4. Estimated time f o r hearing a l l p a r t i e s : Half-day. 

5. The names, addresses, and telephone numbers of a l l counsel 
e n t i t l e d t o n o t i c e are l i s t e d below. 

R e s p e c t f u l l y submitted, 

M a r i l y n S. Hebert 
Rand C a r r o l l 
Special A s s i s t a n t Attorneys General 
2040 South Pacheco S t r e e t 
Santa Fe, New Mexico 87505 
(505) 827-1364 

Attorneys f o r Respondent O i l 
Conservation Commission 



W i l l i a m F. Carr 
Campbell, Carr, Berge 

& Sheridan, P.A. 
Post O f f i c e Box 2208 
Santa Fe, New Mexico 87504-2208 
(505) 988-4421 

Attorneys f o r Respondent Yates 
Petroleum Corporation 

James Bruce 
Hinkle, Cox, Eaton, C o f f i e l d 

& Hensley, L.L.P. 
Post O f f i c e Box 2068 
Santa Fe, New Mexico 87504-2068 
(505) 982-4554 

Attorneys f o r Respondent Exxon 
Corporation 

CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t a t r u e and c o r r e c t copy of the f o r e g o i n g 
Request f o r Hearing was mailed, f i r s t - c l a s s , postage prepaid, t h i s 

day of August, 1996 t o : 

W. Thomas K e l l a h i n 
K e l l a h i n & K e l l a h i n 
Post O f f i c e Box 2265 
Santa Fe, New Mexico 87504-2265 
(505) 982-4285 

James Bruce 

- 2 -



F I F T H J U D I C I A L . D I S T R I C T COOURT 

COUNTY OF EJBDY 

STATE. OF NEW MEXICO 
96 JUL -9 PM l } : 35 

P R E M I E R O I L & G A S , INC.. 

P l a i n t i f f / P e t i t i o t r ne r 

V . No_ 0 5 - 0 3 - C V - C V - < 9 6 - O O I 1 2 1 

OIL CONSERVATION COMMISSION OF e t a l 

Defendant /Respondent. 

NOTICE. OF HEARING 

Type of Hearing: PRE-TRIAL CONFERENCE 
START I. IMG AT: Cl^OO = AM 
November 2€>, l"996 

TO: HEBERT, LYN 
2040 SOUTH PACHECO STREET 
SANTA FE NM 87505-0000 

YOU ARE HEREBY NOTIFIED THAT t h e above cause i s s e t f o r 
PRE-TRIAL. CONFERENCE 
on TUESDAY, November 26, 1996, AT 09:00 AM 
b e f o r e t h e Honorable JAY W.. FORBES, D i s t r i c t Judge, D i v i s i o n 01 
at t h e EDDY COUNTY COURTHOUSE, CARLSBAD, NEW MEXICO. 

THE DISTRICT COURT COMPLIES WITH THE AMERICANS WITH DISABILITIES 
ACT. IT IS COUNSEL'S, OR A PRO SE PARTY'S OBLIGATION TO NOTIFY THE 
CLERK OF THE COURT AT LEAST FIVE (5) DAYS BEFORE ANY HEARING OF THE. 
ANTICIPATED ATTENDANCE OF A DISABLED PERSON SO THAT APPROPRIATE 
ACCOMMODATIONS CAN BE MADE. 

JAY W. FORBE 

NOTICE MAILED/DELIVERED J u l y 09 19 by 



t r | M NEW MEXICO ENERGY, MINERALS 
% 1 § F & NATURAL RESOURCES DEPARTMENT 

June 27, 1996 

Eleanor Jarnagin 
Clerk of the District Court 
Fifth Judicial District 
P.O.Box 1838 
Carlsbad, NM 88221-1838 

Re: Premier Oil & Gas. Inc. v. Oil Conservation Commission et al. 
No. 96-CIV 121 JWF 

Dear Ms. Jarnagin: 

Enclosed please find an original and copy of an Entry of Appearance and a self-addressed, 
stamped envelope. Please file the original, conform and return the copy to me. 

Thank you for your assistance. 

Marilyn S. Hebert 

cc: William F. Can-
James Bruce 
W. Thomas Kellahin 



FIFTH JUDICIAL DISTRICT 
STATE OF NEW MEXICO 
COUNTY OF EDDY 

PREMIER OIL & GAS, INC. 

ECDY COUNTY, N.M 
5iU JUDICIAL DISTRICT 

r / - N ^ i-EJ ii ' MY OFFICE 

j \ (T 95 JUN 23 AM 10: L I 

ELEANOR JARNAGIN 
DISTRICT COURT CLERK 

Petitioner, 

vs. No. 96-CV-121 JWF 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 
EXXON CORPORATION, AND 
YATES PETROLEUM CORPORATION, 

Respondents. 

ENTRY OF APPEARANCE 

Comes now Marilyn S. Hebert, special assistant attorney general, and enters her 
appearance on behalf of the New Mexico Oil Conservation Commission, Respondent. 

lyr/S. Hebert 
Special Assistant Attorney General 
State of New Mexico 
Energy, Minerals and Natural 
Resources Department 
2040 South Pacheco 
Santa Fe, NM 87505 
(505) 827-1364 

CERTIFICATE OF SERVICE 

I hereby certify that a copy oftl^foregoing Entry of Appearance was delivered by first-
class mail, postage prepaid, this day of June, 1996, to: 

William F. Carr, Esq. 
Campbell, Carr, Berge, P.A. 

Post Office Box 2208 
Santa Fe, New Mexico 87504-2208 

(505) 988-4421 



W. Thomas Kellahin 
Kellahin & Kellahin 

Post Office Box 2265 
Santa Fe, New Mexico 87504-2265 

(505) 982-4285 

James Bruce 
Post Office Box 2068 

Santa Fe, New Mexico 87504-2068 

Special Assistant Attorney General 
State of New Mexico 

Energy, Minerals and Natural 

Marilyn S. Hebert 

Resources Department 
2040 South Pacheco 
Santa Fe, NM 87505 

(505) 827-1364 



Fifth Judicial District 
State of New Mexico 

Eleanor Jarnagin P.O. B o x 1 8 3 a 

Ultirk ni' ihu Oistnci Court Carlsbad, New Mexico 88221-1838 
t'.ddy Couruy Telephone: (505) 385-4740 

Fax: (505] 887-7095 

M E M O R A N D U M 

TO-ALL ATTORNEYS OF RECORD: 

SUBJECT: CIVIL DOCKET CALL FOR WEDNESDAY JULY 3, 1996 @ 10:00 AM 

FROM: ELEANOR JARNAGIN, CLERK OF THE DISTRICT COURT, EDDY COUNTY 

CASES TO BE SET FOR NOVEMBER & DECEMBER 1996 AND JANUARY & FEBRUARY 1997 

Enclosed i s a CODV of your contested case/cases t o be set on Meri t s 
P r e - t r i a l 

CASES WILL NOT BE CALLED FOR SETTING I F : 

1. ANSWER IS NOT FILED (Entry of Appearance does not 
c o n s t i t u t e an Answer. 

2. CASES ALREADY SET FOR TRIAL (Unless Motion & Order 
Vacating i s f i l e d ) . 

3. CASES PREVIOUSLY SET FOR TRIAL ( s e t t l e d before Court 
t r i a l ) . PLEASE FILE JUDGMENTS OR ORDERS ON ALL 
SETTLED CASES i n order f o r r e s p e c t i v e cases to be closed 
out. 

4. BANKRUPTCY ( The Clerk's O f f i c e does request a formal 
Notice of Bankruptcy or Release of Bankruptcy to be 
f i l e d i n the case "to keep the record s t r a i g h t " . ) 

5. CASES ASSIGNED TO JUDGES OUT OF EDDY COUNTY. Only 
the Judge t o whom i t i s assigned w i l l set your case. 
Please contact t h a t judges secretary f o r a s e t t i n g . 
EDDY COUNTY JUDGES ARE Hon. James L. Shuler and 
Hon. Fred A. Watson. See attached l i s t of out of 
county judges and t h e i r addresses. 

NOTE: ANSWERS FILED AFTER JUNE 7, 1996 w i l l n o t be s e t . 

Yours t r u l y , 

Eleanor Jarnagin 
Clerk of The D i s t r i c t Court 



RUN DATE: 
BTCH89 

CASE 

06/11/96 FIFTH JUDICIAL OISTRICT COURT 
CASES PENDING BY ATTORNEY 

CONTESTED CASES 
NOT SET FOR TRIAL 

PA6E 20 

FILING REOPEN STATISTIC 
DATE DATE JUDGE 

TRIAL TYPE 

05-Q3-CV-CV-96-00121 04/12/96 00/00/00 JAY U. F0R8ES 

CHARGES 

OTHER CIVIL 

PLAINTIFFS DEFENDANTS 

PREMIER OIL 4 GAS, INC. EXXON CORPORATION 

OIL CONSERVATION COMMISSION OF 
YATES PETROLEUM CORPORATION 

NON JURY 

PROSECUTION 

KELLAHIN, U. THOMAS 

DEFENSE 

BRUCE, JAMES G. 
BRUMMETT, UILLIAM R. 
CARR, WILLIAM F. 
CARROLL, RAND 

1 TOTAL PENDING CASES FOR CARROLL, RAND 



M E M O R A N D U M 

TO ALL ATTORNEYS OF RECORD: 

SUBJECT: EDDY COUNTY CONTESTED CASES ASSIGNED TO OUT QF 
COUNTY JUDGES 

FROM: ELEANOR JARNAGIN, DISTRICT COURT CLERK, EDDY 
COUNTY 

An Eddy County Case assigned to a Judge in another county will be set for trial by 
the assigned judge only. We will not be setting them at Docket Call. As per 
Judge's Order we will set cases assigned to Judges Shuler and Forbes at Docket 
CalL 

Please contact the out of Eddy County Judge for a trial setting. 

The Fifth Judicial District Judges OUT of EDDY COUNTY are as follows: 

Honorable Patrick J. Francoeur 100 N.Main, Box 6-C Lovington Lea Co. 
396-4430 

Honorable R.W. Gallini 100 N. Main, Box 6-C Lovington Lea Co. 
396-8573 

Honorable Larry Johnson P.O. Box 2585, Hobbs, NM Lea Co. 
393-6101 

Honorable William P. Johnson P.O. Box 1776, Roswell, NM Chaves Co. 
622-0536 

Honorable Alvin Jones P.O. Box 1776, Roswell, NM Chaves Co. 
625-2411 

Honorable William P. Lynch P.O. Box 1776, Roswell, NM Chaves Co. 
624-0859 



FIFTH JTJDICIAL DISTRICT 
STATE OF NEW MEXICO 
COUNTY OF EDDY 

EDDY COUNTY. N.M. 
5TH JUDICIAL DISTRICT 

FILED IN MY OFFICE 

96 MAY 22 PM W- 2k 

FN THE MATTER OF THE 
CIVIL DOCKET CALL, 
EDDY COUNTY, NEW MEXICO. 

ELEANOR JARNAGIN 
DISTRICT COURT C L W 

NO. CV-95-2-W 

DOCKET ORDER 

THE CIVIL DOCKET for the months of November and December, 1996, and January and 

February, 1997, will be called in Eddy County at the Eddy County Courthouse, Carlsbad, NM, 

beginning at 10:00 a.m on July 3, 199 6. All Civil cases at issue on the Docket of the Hon. Jay W. 

Forbes and the Hon. James L. Shuler prior to June 7, 1996, will be called. ALL CASES AT ISSUE 

BEFORE THE ABOVE-NAMED JUDGES m i BE SET EITHER FOR TRIAL OR PRE­

TRIAL. 

All trial attorneys involved in cases on the Docket will be expected to attend the Docket Call 

unless another representative is present. The trial attorney, or his representative, will have knowledge 

of any conflicts of dates of trial attorneys during the above periods, and adequate knowledge ofthe 

case to state whether discovery has been or can be completed in time for trial of the case, as well as 

whether or not his or her parties will be available on the particular day of setting for the trial of the 

case. This requirement applies equally to out-of-county and resident attorneys so that those who are 

unable or do not wish to attend the Docket Call may be properly represented by an attorney who will 

be able to participate and function in their place in connection with their case. 

Opposing counsel may serve as a representative. The District Court Clerk or the Judges' 

Trial Court Administrative Assistants shall not serve as representatives. 



To: 

From: 

Date: 

Oil Conservation Division 
Please Deliver this 1 c 

keiiy Brocks 

Message: fje r^ pL^to^r^ ^fcn^L 

If you have any trouble receiving this 
please call (505) 827-7133 



CAMPBELL, CARR, BERGE 
S SHERIDAN, P.A. 

L A W Y E R S 

M I C H A E L Et. C A M P B E L L J E F F E R S O N P L A C E 

W I L L I A M F. C A R R 
S U I T E I - O N O R T H G U A D A L U P E 

B R A D F O R D C . B E R G E 

M A R K F". S H E R I D A N P O S T O F F I C E B O X 2 2 0 8 

SANTA FE, NEW MEXICO 87504-2208 
M I C H A E L H 

T A N Y A M . T R U J I L L O 
T E L E P H O N E : ( 5 0 5 ) 9 6 8 - 4 4 2 

P A U L R. O W E N T E L E C O P I E R : ( 5 Q S J 9 8 3 - 6 0 4 3 

J A C K M . C A M P B E L L May 28, 1996 O F C O U N S E L 

Eleanor Jarnagin, Clerk 
Fifth Judicial District Court 
Post Office Box 1838 
Carlsbad, New Mexico 88220 

Re: Premier Oil & Gas Inc., v. Oil Conservation Commission of the State ofNew 
Mexico, et al. 

District Court No. 96-CV-121 JWF 

Dear Ms Jarnagin: 

Enclosed for filing please find the original and a copy of Answer of Yates Petroleum 
Corporation to Petition for Review of a Decision of the Oil Conservation Commission of 
New Mexico in the above-captioned case. Please file the original and return the conformed 
copy to me in the self-addressed, stamped envelope provided for your convenience. 

Your assistance in this matter is appreciated. 

Very truly yours, 

WILLIAM F. CARR 
WFC:mlh 
Enclosures 
cc: W. Thomas Kellahin, Esq. (w/enclosure) 

v. Rand L. Carroll, Esq. (w/enclosure) 
James Bruce, Esq. (w/enclosure) 



FIFTH JUDICIAL DISTRICT 
STATE OF NEW MEXICO 
COUNTY OF EDDY 

PREMIER OIL & GAS INC. 

Petitioner, 

vs. No. 96-CV-121 JWF 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 
EXXON CORPORATION, AND 
YATES PETROLEUM CORPORATION, 

Respondents. 

ANSWER OF YATES PETROLEUM CORPORATION 
TO PETITION FOR REVIEW OF A DECISION OF THE 

OIL CONSERVATION COMMISSION OF NEW MEXICO 

Respondent Yates Petroleum Corporation ("Yates") responds to the Petition for 

Review of a Decision of the Oil Conservation Commission of New Mexico as follows: 

1. Yates denies the allegation in paragraph 1 of the Petition for Review which 

asserts that the Petitioner was adversely affected by Oil Conservation Commission Order 

No. R-10460-B. Yates admits the remaining allegations in paragraph 1 of the Petition for 

Review. 

2. Yates admits the allegations contained in paragraphs 2, 3, 4, 5, 6, 7 and 8 of 

the Petition. 



3. Yates denies the allegations of paragraph 9 of the Petition for Review. 

WHEREFORE, Yates Petroleum Corporation prays that this Court deny the relief 

requested by Petitioner and affirm the order of the Commission. 

Respectfully submitted, 

CAMPBELL, CARR, BERGE 
& SHERIDAN, P.A. 

Post Office Box 2208 
Santa Fe, New Mexico 87504-2208 
(505) 988-4421 

Attorneys for Yates Petroleum 
Corporation 

ANSWER OF YATES PETROLEUM CORPORATION TO PETITION FOR REVIEW OF A 
DECISION OF THE OIL CONSERVATION COMMISSION OF NEW MEXICO, 
Page 2 



CERTIFICATE OF MAILING 

I hereby certify that on this^p^day of May, 1996,1 have caused to be mailed a copy 
of our Response to Petition for Review of a Decision of the Oil Conservation Commission 
of New Mexico in the above-captioned cases to the following counsel of record: 

W. Thomas Kellahin, Esq. 
Kellahin & Kellahin 
Post Office Box 2265 
Santa Fe, New Mexico 87504 

Rand L. Carroll, Esq. 
New Mexico Oil Conservation Commission 
2040 South Pacheco Street 
Santa Fe, New Mexico 87505-5472 

James Bruce, Esq. 
Hinkle, Cox, Eaton, Coffield & Hensley, L.L.P. 
Post Office Box 2068 
Santa Fe, New Mexico 87504-2068 

ANSWER OF YATES PETROLEUM CORPORATION TO PETITION FOR REVIEW OF A 
DECISION OF THE OIL CONSERVATION COMMISSION OF NEW MEXICO, 
Page 3 



FIFTH JUDICIAL DISTRICT 
STATE OF NEW MEXICO 
COUNTY OF EDDY 

PREMIER OIL & GAS, INC., 

Petitioner, 
vs. No. 96-CV-121 JWF 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 
EXXON CORPORATION, AND 
YATES PETROLEUM CORPORATION, 

Respondents. 

ANSWER OF NEW MEXICO OIL CONSERVATION COMMISSION 
TO PETITION FOR REVIEW OF A DECISION OF THE OIL 

CONSERVATION COMMISSION 

The New Mexico Oil Conservation Commission ("Commission"), for its Answer to the 

Petition for Review of a Decision of the Commission ("Petition"), states: 

1. In answer to paragraph 1, the Commission denies that Petitioner was adversely 

affected by Commission OrderNo. R-10460-B, but admits the remaining allegations in 

paragraph 1. 

2. The Commission admits the allegations contained in paragraphs 2, 3, 4, 5, 6, 7, and 8 

of the Petition. 

3. In answer to paragraph 9, the Commission admits that Petitioner complains of Order 

No. R-10460-B and asserts that said Order is arbitrary, capricious, unreasonable, and not 

supported by substantial evidence and is contrary to law, but the Commission denies the same, 

and further denies all remaining allegations in paragraph 9. 



WHEREFORE, having fully answered the Petition, the Commission requests that the 

Court enter its order dismissing the Petition with prejudice, and granting such further relief as the 

court deems proper. 

N E W M E X I C O O I L C O N S E R V A T I O N 

COMMISSION 

Rand Carroll, Attorney for the New Mexico 
Oil Conservation Division 

2040 South Pacheco 
Santa Fe, NM 87505 
505/827-8156 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Answer of New Mexico Oil Conservation 
Commission to Petition for Review of a Decision of the Oil Conservation Commission was 
delivered by first-class mail, postage prepaid, thisJyygvday of May, 1996, to: 

W. Thomas Kellahin 
Kellahin & Kellahin 
P.O. Box 2265 
Santa Fe, NM 87504-2265 

James Bruce 
Hinkle, Cox, Eaton, Coffield & Hensley 
P.O. Box 2068 
Santa Fe, NM 87504-2068 

William F. Can-
Campbell, Carr, Berge & Sheridan 
P.O. Box 2208 
Santa Fe, NM 87504-2208 



P.O. 0o)t 



FIFTH JUDICIAL DISTRICT 
STATE OF NEW MEXICO 
COUNTY OF EDDY 

PREMIER OIL & GAS, INC. 
Petitioner, 

vs. No. 96-CU 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 
EXXON CORPORATION, AND 
YATES PETROLEUM CORPORATION, 

Respondents. 

ACCEPTANCE OF SERVICE 
AND 

ENTRY OF APPEARANCE 

Comes now Rand L. Carroll, Esq., Santa Fe, New Mexico, having been duly 
authorized to accept service for the Respondent, Oil Conservation Commission of the 
State of New Mexico in the above stylecLand numbered cause and hereby enters his 
appearance in this case this f̂4(yday of .3fanl/1996, and hereby accepts service ofthe 
Summons and Complaint filed in this case on behalf of said Commission. 

L. Carroll 
Assistant Attorney General 
Oil Conservation Commission 
2040 South Pacheco 
Santa Fe, New Mexico 87505 



TRANSMITTAL COVER SHEET 

Oil Conservation Division 
(505) 827-7131 (Office) 
(505) 827-8177 (Fax) 

Please Deliver This Fax To: 

TO: 

FROM: 

SUBJECT: 

DATE: 

'vOO 

Sjtoklq _ _ 
PAGES: 

If You Have Any Problems Receiving This Fax 
Please Call the Number Above 



HINKLE, COX, EATON, COFFIELD & HENSLEY, L.L.P. 
Attorneys at Law 

Post Office Box 2068 
Santa Fe, New Mexico 87504 
Telephone: (505) 982-4554 

Fax: (505) 982-8623 

FAX COVER SHEET 

DELIVER TO: Rand C a r r o l l 

COMPANY: O i l Conservation Division 

CITY: Santa Fe, New Mexico 

FAX NUMBER: 827-8177 

NUMBER OF PAGES: 3 (Including Cover Sheet) 

FROM: James Bruce 

DATE SENT: 5/15/96 

MATTER NUMBER: N/A 

PHONE CODE: N/A 

MEMO: Rand: Enclosed i s a copy of Exxon's answer t o Premier's 
p e t i t i o n t o review Order No. R-10460-B. 

CONFIDENTIALITY NOTICE 

This transmission contains information which may be c o n f i d e n t i a l 
and l e g a l l y p r i v i l e g e d . The information i s intended only f o r the 
above-named person. I f you are not the intended r e c i p i e n t , any 
disclosure, copying, d i s t r i b u t i o n , or action taken i n re l i a n c e on 
the information i s prohibited- I f you have received t h i s 
transmission i n error, please c a l l us c o l l e c t t o arrange f o r the 
re t u r n of the document at our expense. Thank you. 
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HINKLE, COX, EATON, COFFIELD & HENSLEY, L.L.P. 
Attorneys at Law 

Post Office Box 2068 
Santa Fe, New Mexico 87504 
Telephone: (505) 982-4554 

Fax: (505) 982-8623 

FAX COVER SHEET 

DELIVER TO: Rand C a r r o l l 

COMPANY: O i l Conservation Division 

CITY: Santa Fe, New Mexico 

FAX NUMBER: 827-8177 

NUMBER OF PAGES: 3 (including Cover Sheet) 

FROM: James Bruce 

DATE SENT: 5/15/96 

MATTER NUMBER: N/A 
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FIFTH JUDICIAL DISTRICT 
STATE OF NEW MEXICO 
COUNTY OF EDDY 

PREMIER OIL & GAS, INC., 

Petitioner, 

vs. No. 96-CV-121 JWF 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 
EXXON CORPORATION, AND 
YATES PETROLEUM CORPORATION, 

Respondents. 

ANSWER OF EXXON CORPORATION TO PETITION 
FOR REVIEW OF A DECISION OF THE OIL 
CONSERVATION COMMISSION OF NEW MEXICO 

Exxon Corporation ("Exxon"), f o r i t s Answer t o the P e t i t i o n 

f o r Review of a Decision of the O i l Conservation Commission of New 

Mexico ("the P e t i t i o n " ) , s t a t e s : 

1. Answering paragraph 1 of the P e t i t i o n , Exxon denies t h a t 

P e t i t i o n e r was adversely a f f e c t e d by Commission Order No. R-10460-

B, but admits the remaining a l l e g a t i o n s i n paragraph 1. 

2. Exxon admits the a l l e g a t i o n s contained i n paragraphs 2, 

3, 4, 5, 6, 7, and 8 of the P e t i t i o n . 

3. Answering paragraph 9 of the P e t i t i o n , Exxon admits t h a t 

P e t i t i o n e r a s s erts Order No. R-10460-B i s a r b i t r a r y , capacious, 

unreasonable, and not supported by s u b s t a n t i a l evidence, but denies 

the same, and f u r t h e r denies a l l remaining a l l e g a t i o n s i n paragraph 

9. 



WHEREFORE, having f u l l y answered the P e t i t i o n , Exxon requests 

t h a t the Court enter i t s order dismissing the P e t i t i o n w i t h 

p r e j u d i c e , and g r a n t i n g such f u r t h e r r e l i e f as the Court deems 

proper. 

Scott Lansdown 
Exxon Corporation 
Post O f f i c e Box 1600 
Midland, Texas 79702 
(915) 688-4982 

HINKLE, COX, EATON, COFFIELD 
Sx-ffENSLEY, L.L.P. 

James Bruce 
Post O f f i c e Box 2068 
Sfenta Fe, New Mexico 87504-2068 
(505) 982-4554 

Attorneys f o r Exxon Corporation 

CERTIFICATE OF SERVICE 

I hereby c e r t i f y t h a t a copy of the foregoing Answer of Exxon 
Corporation t o P e t i t i o n f o r Review of a Decision of the O i l 
Conservation Commission of New Mexico was d e l i v e r e d by f i r s t - c l a s s 
m a i l , postage prepaid, t h i s j ty"tfa. day of May, 1996, t o : 

W. Thomas K e l l a h i n 
K e l l a h i n & K e l l a h i n 
Post O f f i c e Box 2265 
Santa Fe, New Mexico 87504-2265 

W i l l i a m F. Carr, Esq. 
Campbell, Carr, Berge, P.A. 
Post O f f i c e Box 2208 
Santa Fe, New Mexico 87504-2208 

Rand L. C a r r o l l 
New Mexico O i l Conservation 

Commission 
2040 South Pacheco 
Santa Fe, New Mexico /8^5)D5-5472 

B:\EXXON.ANS 



FIFTH JUDICIAL DISTRICT 
STATE OF NEW MEXICO 
COUNTY OF EDDY 

PREMIER OIL & GAS, INC., 
Petitioner, 

vs. No. 96-CIV- Z--2/' C?h^^ 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 
EXXON CORPORATION AND 
YATES PETROLEUM CORPORATION 

Respondents. 

SUMMONS 
STATE O^MgW MEXICO 

TO: Oil Conservation Commission of the State of New Mexico 
2040 South Pacheco 
Santa Fe, New Mexico 87505 

GREETINGS: 

You are hereby directed to serve a pleading or motion in response to the Petition within thirty 
(30) days after service of this summons, and file the dame, all as provided by law. 

You are notified that, unless you serve and file a responsive pleading or motion, the Petitioner 
will apply to the Court for the relief demanded in the Petitioner. 

Attorney for Petitioner: 

W. Thomas Kellahin 
Kellahin & Kellahin 
P. O. Box 2265 
Santa Fe, New Mexico 87504-2265 
(505) 982-4285 

JAY w. FORD: • 
WITNESS the Honorable , District Judge of the Fifth Judicial District Court 

of the State of New Mexico, and the seal of the District Court of said County, this / P-day of April, 
1996. 

Eleanor Jarnagin, District Court Clerk fjLfefv&Ca aAftHAOi*? 



FIFTH JUDICIAL DISTRICT 
STATE OF NEW MEXICO 
COUNTY OF EDDY 

PREMIER OIL & GAS, INC., 
Petitioner, 

vs. No. 96-CIV- Z ^ / ' 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 
EXXON CORPORATION AND 
YATES PETROLEUM CORPORATION 

Respondents. 

SUMMONS 
STATE OlfMgW MEXICO 

TO: Oil Conservation Commission of the State of New Mexico 
2040 South Pacheco 
Santa Fe, New Mexico 87505 

GREETINGS: 

You are hereby directed to serve a pleading or motion in response to the Petition within thirty 
(30) days after service of this summons, and file the dame, all as provided by law. 

You are notified that, unless you serve and file a responsive pleading or motion, the Petitioner 
will apply to the Court for the relief demanded in the Petitioner. 

Attorney for Petitioner: 

W. Thomas Kellahin 
Kellahin & Kellahin 
P. O. Box 2265 
Santa Fe, New Mexico 87504-2265 
(505) 982-4285 

JAY w. FORD:: • 
WITNESS the Honorable , District Judge of the Fifth Judicial District Court 

of the State of New Mexico, and the seal of the District Court of said County, this / 3-day of April, 
1996. 

Eleanor Jarnagin, District Court Clerk fcL£p4^0R ^ARUAQIM 



RETURN 

STATE OF NEW MEXICO ) 
) SS. 

COUNTY OF ) 

I , the undersigned, being duly sworn, upon oath, say that I am over the age of eighteen (18) 
years and not a party to this lawsuit, and that I served the within Summon in said County on 
the day of April, 1996, by delivering a copy thereof, with a copy of the Petition attached, in the 
following manner: 

fcheck one box and fill in appropriate blanks] 

[ ] to Respondent 
(used when Respondent receives a copy of Summons or refuses to receives Summons). 

[ ] to , a person over fifteen (15) years of age and residing at the usual place of 
abode of Respondent , who at the time of such service was absent therefrom. 

[ ] by posting a copy of the Summons and Petition in the most public part of the premises of 
Respondent ( used if no person found at dwelling house or usual place of abode). 

f ] to , an agent authorized to receive service of process for Respondent 

[ ] to , (name of person), , (title of person authorized to 
receive service: (used when Respondent is corporation or association subject to a suit under a 
common, name, a land grant board of trustees, the State of New Mexico or any political subdivision). 

Signature of Person Making Service 

Title (if any) 

SUBSCRIBED AND SWORN TO before me this day of April, 1996. 

Notary Public 

My Commission Expires: 

(Seal) 



FIFTH JUDICIAL DISTRICT f / _ c .., 2h 
STATE OF NEW MEXICO Dl~S T%!cT%J.ARHAGm 
COUNTY OF EDDY u L J R j CLERK 

PREMIER OIL & GAS, INC., 
Petitioner, 

vs. No. CIV 96-Qi ($Q) K 

OIL CONSERVATION COMMISSION 
OF THE STATE OF NEW MEXICO, 
EXXON CORPORATION AND 
YATES PETROLEUM CORPORATION, 

Respondents. 

PETITION FOR REVIEW 
OF A DECISION OF 

THE OIL CONSERVATION COMMISSION OF NEW MEXICO 

COMES NOW, PREMIER OIL & GAS, INC. ("Premier"), pursuant to the 

provisions of Section 70-2-25, N.M.S.A. (1978), as amended, and respectfully 

petitions the Court for review of the actions of the Oil Conservation Commission 

of New Mexico in Case No. 11297 (DeNovo) and Case No. 11298 (DeNovo) on 

the Commission's docket and its Order R-10460-B entered therein. 
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PARTIES: 

1. Petitioner, Premier, is a New Mexico corporation authorized to and 

doing business in the State of New Mexico, is an oil and gas operator and is the 

current lessee of a valid and effective State of New Mexico Oil & Gas Lease 

covering all of Section 25, T20S, R27E, NMPM, Eddy County, New Mexico, and 

is a party of record in all of the proceedings before the Commission in this matter 

and is adversely affected by the Commission Order R-10460-B entered in Case 

Nos. 11297 (DeNovo) and 11298 (DeNovo). 

2. The Oil Conservation Commission of the State of New Mexico 

("Commission") is a statutory body created and existing under the provisions of 

the New Mexico Oil & Gas Act, Sections 70-2-1 through 70-2-36, N.M.S.A. 

(1978), laws of the State of New Mexico, as amended. 

3. Exxon Corporation ("Exxon") is a party of record in all of the 

proceedings before the Commission in this matter being the applicant before the 

Commission in Case Nos. 11297 (DeNovo) and 11298 (DeNovo) having sought 

and obtained Commission approval (Order R-10460-B) which compels Premier to 

include a portion of Premier's State of New Mexico Oil & Gas Lease into the 

Exxon Avalon (Delaware) Unit, Eddy County, New Mexico. 



4. Yates Petroleum Corporation ("Yates") is also a party of record in all of 

the proceedings before the Commission in this matter having appeared in support 

of Exxon. 

JURISDICTION: 

5. The Commission held a public Hearing in Cases 11297 (DeNovo) and 

11298 (DeNovo) on December 14, 1995 and entered Order R-100460-B on March 

12, 1996. 

6. On March 20, 1996, Petitioner filed its Application for Rehearing, a 

copy of which is attached as Exhibit "1" and incorporated herein, which was 

deemed denied by the Commission when it failed to act on the application within 

ten days as required by Section 70-2-25, N.M.S.A. (1978), as amended. 

7. Petitioner has exhausted its administrative remedies before the 

Commission and now seeks judicial review of the Commission's decision within 

the time provided for by Section 70-2-25 N.M.S.A. (1978), as amended. 

8. The Fifth Judicial District, Eddy County, New Mexico, has jurisdiction 

of this case pursuant to the provisions of Section 70-2-25 N.M.S.A. (1978), 

because the property affected by Commission Order R-10460-B is located within 

Eddy County, New Mexico. 
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R E L I E F SOUGHT: 

9. Petitioner complains of Commission Order R-10460-B and asserts that 

said Order is arbitrary, capricious, unreasonable, not supported by substantial 

evidence and is contrary to law as set forth in its Application for Rehearing 

(Exhibit "1") and further states: 

POINT I: 

COMMISSIONER BAILEY WAS DISQUALIFIED TO 
PARTICIPATE IN THIS CASE BY PRIOR EXPARTE 
DISCUSSION, BIAS AND PREJUDGMENT 

POINT II: 

THE STATUTORY UNITIZATION ACT, [SECTION 70-7-1 TO 
70-7-21 NMSA (1978)] IS UNCONSTITUTIONAL BECAUSE IT 
PROVIDES FOR THE USE OF THE STATE'S POLICE POWERS 
TO ALLOW THE PRIVATE CONFISCATION AND 
IMPAIRMENT OF PROPERTY RIGHTS 

POINT III: 

THE COMMISSION VIOLATED PREMIER'S CORRELATIVE 
RIGHTS BY FAILING TO COMPLY WITH THE STATUTORY 
UNITIZATION ACT 

POINT IV: 

THE COMMISSION'S APPROVAL OF THE CARBON DIOXIDE 
("C02") PROJECT FOR EXXON'S AVALON UNIT IS 
PREMATURE AND IS NOT SUPPORTED BY SUBSTANTIAL 
EVIDENCE 

4 



POINT V: 

THERE IS NO SUBSTANTIAL EVIDENCE TO SUPPORT 
INCLUDING PREMIER'S TRACT IN THE WATERFLOOD 
PROJECT FOR THE EXXON'S AVALON UNIT 

POINT VI: 

THE COMMISSION'S ULTIMATE DECISION IS BASED UPON 
ERRONEOUS FINDINGS OF FACT SET FORTH IN FINDINGS 
(20)(a) AND (20)(c) OF ORDER R-10460-B WHICH ARE 
INCONSISTENT WITH UNDISPUTED TESTIMONY AND 
ADOPTS ARBITRARY AND CAPRICIOUS REASON TO 
SUPPORT ITS REJECTION OF PREMIER'S GEOLOGIC 
EVIDENCE 

POINT VII: 

THE COMMISSION'S ULTIMATE DECISION IS BASED UPON 
FINDINGS (17)(h) AND (19)(a) WHICH ARE WRONG AND ARE 
NOT SUPPORTED BY SUBSTANTIAL EVIDENCE AND 
ADOPTS ARBITRARY AND CAPRICIOUS REASONS TO 
SUPPORT ITS REJECTION OF PREMIER'S PETROLEUM 
ENGINEERING EVIDENCE 

POINT VIII: 

FINDING (20)(f) OF ORDER R-10460-B IS NOT SUPPORTED 
BY SUBSTANTIAL EVIDENCE AND EXXON'S 
PARTICIPATION FORMULA WILL NOT PROTECT 
CORRELATIVE RIGHTS 

POINT IX: 

THE COMMISSION'S ULTIMATE DECISION IS BASED UPON 
ERRONEOUS FINDINGS OF FACT SET FORTH IN FINDING 
(20)(b) WHICH ARE INCONSISTENT WITH UNDISPUTED 
TESTIMONY 

5 



WHEREFORE, Petitioner prays that the Court review New Mexico Oil 

Conservation Commission Case 11297 (DeNovo) and Case 11298 (DeNovo) and 

Commission Order R-10460-B and order that: 

(1) Commission Order R-10460-B is unlawful, invalid and 
void; 

(2) the Statutory Unitization Act is unconstitutional; 

(3) Premier's property rights have been violated by an 
unlawful taking; and 

(4) for such other and further relief as may be proper in 
the premises. 

Respectfully submitted, 

W. THOMAS KELLAHIN, Esq. 
KELLAHIN & KELLAHIN 
P. O. Box 2265 
Santa Fe, New Mexico 87504 
(505) 982-4285 
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STATE OF NEW MEXICO 
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION COMMISSION 

IN THE MATTER OF THE HEARING 
CALLED BY THE OIL CONSERVATION 
COMMISSION FOR THE PURPOSE OF 
CONSIDERING: 

APPLICATION OF EXXON CORPORATION FOR ^ 
A WATERFLOOD PROJECT, QUALIFICATION 
FOR THE RECOVERED OIL TAX RATE PURSUANT 
TO THE "NEW MEXICO ENHANCED OIL RECOVERY 
ACT" FOR SAID PROJECT, AND FOR 18 NON­
STANDARD OIL WELL LOCATIONS, 
EDDY COUNTY, NEW MEXICO CASE NO. 11297 (DeNovo) 

APPLICATION OF EXXON CORPORATION FOR 
STATUTORY UNITIZATION, 
EDDY COUNTY, NEW MEXICO CASE NO. 11298 (DeNovo) 

This Application for Re-Hearing is submitted by W. Thomas Kellahin, 
Esq. of Kellahin and Kellahin on behalf of PREMIER OIL & GAS, INC. 
("Premier"). 

In accordance with the provisions of Section 70-2-25 NMSA (1978), 
Premier requests the New Mexico Oil Conservation Commission grant this 
Application for ReHearing in Case 11297 (DeNovo) and in Case 11298 
(DeNovo) to correct erroneous findings and conclusions set forth in Order R-
10460-B, attached as Exhibit "A" and to substitute Premier's proposed 
Commission Order attached as Exhibit "B" hereto, and IN SUPPORT PREMIER 
STATES: 

ORDER NO. R-10460-B 

APPLICATION FOR REHEARING 
BY 

PREMIER OIL & GAS, INC. 

EXHIBIT " 1" 



Application for Re-Hearing 
Case Nos. 11297 & 10298 (DeNovo) 
Page 2 

INTRODUCTION 

On March 12, 1996, the New Mexico Oil Conservation entered its 
decision in these cases and in doing so, the Commission made errors of fact and 
of law which require that another hearing be held. 

GROUNDS FOR REHEARING 

POINT I : 
THE COMMISSION'S ULTIMATE DECISION 
IS BASED UPON ERRONEOUS FINDINGS OF 
FACT SET FORTH IN FINDINGS (20)(a) AND 
(20)(c) OF ORDER R-10460-B WHICH ARE 
INCONSISTENT W I T H UNDISPUTED 
TESTIMONY 

The primary issue in dispute between Premier and Exxon is the geological 
pick of the base of the Upper Cherry Canyon ("UCC") reservoir in the Premier 
FV3 Well. 

Mr. Stuart Hanson, Premier's expert geologic consultant, concluded that 
Exxon's geological interpretation mistakenly excluded some 82 feet of net UCC 
pay from Premier's FV Well by picking the base of the UCC reservoir (at 2768 
feet instead of at 2852 feet) some 82 feet too high and as a result of this mistake, 
Exxon had failed to properly credit the Premier Well with sufficient reservoir 
thickness. (See Transcript Vol. I I , Page 315, lines 14-19). 

In addition, Mr. Hanson demonstrated the geologic similarity and common 
depositional environment between the Premier FV3 Well and the Yates EP7 
Well. (See Premier Exhibits 2, 6, & 7, Transcript Vol I I , Pages 311-346) 

In Finding (20)(c) of Order R-10460-B, the Commission concluded that 
"the geological interpretation of Premier's was a more believable and 
scientifically sound interpretation." But then, the Commission explains that 
"Unfortunately, for Premier, the production results shows the additional potential 
pay to be uneconomic;" 

In Finding (20)(a) of Order R-10460-B, the Commission finds that a 
workover attempt in October, 1995 "overlies the disputed 82 feet" and that it 
"correlatives with uneconomic production" from the Yates ZG1 Well. 



Application for Re-Hearing 
Case Nos. 11297 & 10298 (DeNovo) 
Page 3 

The Commission uses this workover attempt to negate the potential in the 
FV3 Well and then discounted the Premier geologic interpretation because the 
Commission mistakenly believed that the October 1995 test was a "workover" 
test of the. disputed 82 feet of additional pay in the UCC reservoir. 

The Commission has an incorrect understanding of the FV3 Well's 
history. The work conducted in October 1995 does not overlay the dispute 82 
feet. (See Vol. I I , Page 302, lines 13-18). 

In October, 1995, Premier attempted to test its FV3 Well for oil 
production in Delaware intervals other than in the disputed 82 feet in the lower 
UCC reservoir in order to support its contention that it had other Delaware pay 
below Exxon's base of the Upper Brushy Canyon which was not accounted for 
in the Unit participation formula proposed by Exxon. (See Transcript Vol. I I . , 
page 291, lines 14-23). 

Gulf originally completed the FV3 Well in only three zones: 

Zone #1: 
Location-some 900 feet below the disputed 82 feet interval 
Perf: 3764-3828-Brushy Canyon below Exxon's UBC Base. 
Completion: Acidized & Frac 
Results: Zone flowed back 2 days and was 

swabbed 1 day. Frac load recovered 
was about 60%. Oil stain reported on 
last 75 BBLs swabbed. Placed CIBP the 
next day. 

Note: zone was incompletely tested. 

Zone #2: 
Location: some 58 feet above the disputed 82 feet interval 
Perf: 2710-2740—Cherry Canyon above Exxon's pick 

of the UCC base. 
Completion: Acidized & Frac 
Results: 72 BO & 369 BW 
Note: Acid job was 50 feet above the top 

perf. Frac job was a high rate 25 BPM 
& pressure 5000 psi 
Treatment out of zone. TA'd in 1986 



Application for Re-Hearing 
Case Nos. 11297 & 10298 (DeNovo) 
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Zone #3: 

Location: some 269 feet above the disputed 82 feet interval 
Perf: 2491-99-Above UCC 
Completion: Acidized & Frac 
Results: All water 
Note: Zone was squeezed. This zone was cored by 

Exxon in their wells and it has a high RW 
which leads to log SW miscalculations. 

In October, 1995, Premier did not add additional perforations nor did it 
stimulate any zone. Premier removed both bridge plugs uncovering both Zones 
#1 and #2. Zone #2 had no pressure while Zone #1 had fluid flow up the casing 
due to the incomplete testing by Gulf. This Zone #1 is the "pay not accounted 
for in the unit production formula" because it is below Exxon's Upper Brushy 
Canyon base located some 900 feet below the disputed 82 feet interval in the 
UCC reservoir. (See Exhibits 1-A & 1-B, being a copy of the log of the 
Premier FV3 Well with annotations from evidence introduced before the 
Commission and Exhibit 1-C taken from OCD fdes). 

Mr. Terry Payne, a petroleum engineer, testified for Premier that the acid 
treatment log of Zone #2 of the Premier FV-3 Well shows that some of the water 
produced from the well was channeling down from an upper zone and should not 
be attributed to the UCC reservoir. See Premier Exhibit 10 (testimony of Terry 
Payne). 

When evaluating the treatment of Zone #2, the Cement Bond Log for the 
Premier FV3 Well confirms that the disputed 82 feet interval is protected with 
cement and along with the acid treatment log demonstrates that the disputed 82 
feet interval remains "virgin reservoir" before and after the October 1995 test. 

The Commission compounds its mistake of fact by concluding that the 
Premier FV3 Well is going to be uneconomic because the disputed 82 feet of pay 
correlates to the Yates ZG1 Well to the south which is "uneconomic". The 
Commission forgot that the Yates ZG1 Well is only perforated in the top 3 feet 
of the "disputed 82 feet interval" and therefore is not relevant to how the FV3 
Well might have performed had it been properly drilled and cemented by Gulf. 



Application for Re-Hearing 
Case Nos., 11297 & 10298 (DeNovo) 
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In terms of reservoir thickness, porosity, water saturations and therefore 
original oil in place, waterflood target oil and C02 target oil, the Premier tract 
compares favorably to the Yates tracts (EP 5,7,8, & WM 5& 6) which Exxon 
credits with substantial waterflood reserves. 

Yet when Exxon imputes this data into its reservoir simulation program 
(computer model), it chose to increase the water saturation for the Premier FV3 
Well from 39.1 % to 59.9% and in doing so made the Premier tracts appear to 
have less value than comparable Yates' tracts. 

In addition, at the OCC hearing, Mr. Payne testified that Yates tested 
every major part of the UCC reservoir in the EP7 Well (3 tests) with the well 
IP'd for 10 BO and 100 BW (a 9% initial cut compared to the FV3 Well at 16% 
cut) and which has produced less than 2.000 barrels to date. Notwithstanding 
those poor results, Exxon credits this well with 266,600 barrels of UCC 
workover target oil and 145,000 barrels of waterflood target oil for a total credit 
of 411,600 barrels towards the waterflood portion of the participation formula. 
Exxon testified that the EP7 Well was (a) under Frac'd; (b) fits their Delaware 
water model even though December's production of 31 days equalled only 50 BO 
and 875 BW; and (c) it will make up the reserves once the flood begins. 

Furthermore, Exxon attributes the same type of reserves for the untested 
UCC in the EP5 Well, the EP8 Well, the WM5 Well and the WM6 Well. The 
waterflood and workover target oil attributed to the UCC in these wells account 
for approximately 20% of the total waterflood reserves in the participation 
formula. 

Three of these wells border the Premier Tract 6 (EP7,5 & WM6). 
Exxon's report shows UCC waterflood target oil for Premier's Tract 6 is 
2,320,000 barrels while Yates adjoining tract are credited with 2,680,00 barrels 
of oil. 

By Exxon mislocating the UCC base and concluding the reservoir is 
ending, and by exaggerating the water saturation in the Premier FV3 Well, 
Exxon discriminates in its Report against Premier by not giving the same 
waterflood reserve credits to the Premier acreage as it does for the Yates' tracts. 
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Because the Commission agreed with but then discounted the net 82 feet 
disputed interval and failed to draw comparisons of the Premier acreage with the 
Yates acreage, the Commission has made a substantial errors of fact in Findings 
(2)(a) and (20)(c) which affects its ultimate decision in this case. Therefore, the 
Commission needs to withdraw Order R-10460-B and correct its mistake. 

POINT I I : 

THE COMMISSION'S ULTIMATE DECISION 
IS BASED UPON FINDINGS (17)(h) AND 
(19)(a) WHICH ARE WRONG AND ARE NOT 
SUPPORTED BY SUBSTANTIAL EVIDENCE 
AND ADOPTS ARBITRARY AND CAPRICIOUS 
REASONS TO SUPPORT ITS REJECTION OF 
PRIMER'S ENGINEERING EVIDENCE 

At the Commission hearing, Mr. Terry Payne, a consulting petroleum 
engineer, who correctly analyzed the Exxon Technical Report DID NOT equate 
waterflood target oil-in-place with incremental recoverable waterflood oil 
reserves. Both Mr. Payne testifying for Premier and Mr. Gilbert Beuhler 
testifying for Exxon agreed on the engineering method by which to calculate 
recoverable reserves based upon volumetric calculations of original oil in place 
and incorporate recovery factors and sweep efficiencies. 

However, in Findings (17)(h) and (19)(a), the Commission erroneously 
mischaractized Premier's petroleum engineering tesdmony presented to the 
Commission when it described his testimony as equating waterflood target 
reserves with waterflood target oil in place and then unfairly dismisses Premier's 
claim because it "excluded recovery efficiency." 

The mistakes in Findings (17)(h) and (19)(a) formed the basis for the 
Commission to reach the wrong conclusion in Finding (20)(b) when it incorrectly 
finds that "Premier's arguments and proposed participation formula is limited to 
oil-in-place calculations. 

In fact both Exxon and Premier's proposed formula are based in part on 
oil-in place calculation while neither is limited only to oil in place calculation. 
The Commission has made a mistake of fact which has affected its ultimate 
decision in this case. 
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POINT III: 

FINDINGS (20)(f) IS NOT SUPPORTED BY 
SUBSTANTIAL EVIDENCE AND EXXON'S 
PARTICIPATION FORMULA WILL NOT 
PROTECT CORRELATIVE RIGHTS 

Contrary to Finding (20)(f) of Order R-10460-B, Exxon's Unit 
participation formula does not protect correlative rights. The Commission should 
have remembered that Mr. Payne used Exxon's own Technical Report and 
demonstrated that: 

The Exxon-Yates participation formula is flawed because it fails to 
allocate the total unit waterflood reserves equitably among the 
tracts: 

Exxon's proposed 50% flood factors for Tract 6 (Exxon Technical Report 
Exhibit E-7) are arbitrary because they assume that the outer ring tract's 
producing wells will be located in the center of each 40-acre tract when in fact 
those wells could be located 330 feet from the outer boundary and be assigned 
a 75% flood factor without adversely affecting flood efficiency. 

Premier's Tract 6 can be excluded from the unit without any reduction in 
ultimate recovery if the four lease line C02 flood injection wells are drilled 
between Premier Tract 6 and the Yates' Tracts #3, 3b, 5a,and 5b (See Premier 
Exhibit 9 pages 9-12). Furthermore, Premier will have the ability to flood part 
of its that is being excluded from the Exxon Avalon (Delaware) Unit. 

Operator 
Premier 

Waterflood target Assigned percentage 
8.29% -0-% 

41.09% 59.71% 
49.63% 40.29% 
1.07% -0-% 

Exxon 
Yates 
MWJ 

(See Premier Exhibit 9 page 4) 
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POINT IV: 

THE COMMISSION'S ULTIMATE DECISION IS 
BASED UPON ERRONEOUS FINDINGS OF 
FACT SET FORTH IN FINDING (20)(b) WHICH 
ARE INCONSISTENT WITH UNDISPUTED 
TESTIMONY 

In Finding (19)(g), the Commission finds that Premier's proposed 
participation formula was based upon 50% on original oil in place with the 
remaining 50% attributed to actual recoveries. 

Then in Finding (20)(b), the Commission finds that Premier's arguments 
and proposed participation formula is limited to oil-in-place calculations. 

These two findings are inconsistence and mutually exclusive. Finding 
(20)(b) is factually wrong. Premier's arguments and proposed participation 
formula is not "limited to oil-in-place calculations." 

BOTH Exxon and Premier arguments are founded in original oil in 
place calculations. 

POINT V : 

COMMISSIONER BAILEY WAS DISQUALIFIED TO 
PARTICIPATE IN THIS CASE BY PRIOR EXP ARTE 
DISCUSSION, BIAS AND PREJUDGMENT 

Premier was denied procedural due process because Commissioner Bailey 
was disqualified to participate as a member of the Commission. See Santa Fe 
Exploration Co. v. Oil Conservation Comm'n, 114 N.M. 103 (S.Ct 1992). 

On May 24, 1995, Commissioner Bailey in her capacity as the Deputy 
Director of the oil and Gas and Mineral Division for the Commission of Public 
Lands for New Mexico ("SLO") met with Exxon's attorney and Exxon personnel 
who included Exxon witnesses who later testified at the Commission hearing. 
(See Exhibit 2). 
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The purpose of this meeting was to obtain preliminary approval from 
Commissioner Bailey for the inclusion of the State of New Mexico oil & gas 
leases into the Avalon (Delaware) Unit. 

In response to this Exxon request, by letter dated May 15, 1995, 
Commissioner Bailey concluded that the Exxon proposal "meets the general 
requirements of the Commission of Public Lands" and on behalf of the SLO, 
approved the Exxon request. (See Exhibit 3). 

By her actions, the SLO agreed to include the State Oil & Gas lease which 
it has leased to Premier and which Premier objects to being included in the unit. 

Over the objections of Premier, the Commission voted to allow 
Commissioner Bailey to participate as a member of the Commission in an 
administrative agency adjudication of the same issue in which Commissioner 
Bailey had been involved and had already reached a decision and by doing so 
denied to Premier is procedural due process rights to have its dispute adjudicated 
by a Commission composed of members who could satisfy the principles set forth 
in Santa Fe Exploration Co. v. Oil Conservation Comm'n, 114 N.M. 103 (S.Ct. 
1992). 

Commissioner Bailey was disqualified from participation on the 
Commission because of (a) prior exparte conferences with witnesses and Exxon's 
attorney; (b) bias (b) prejudgment of this matter; and (c) that it is a conflict of 
interest for the Commissioner of Public Lands to have designated a member of 
the Commission who has already acted on this matter. 

By letter dated December 13, 1995, Jan Unna, as General Counsel for the 
Commissioner of Public Lands, admits that "we do recognize that parties 
litigating before the Oil Conservation Commission are entitled to have their 
constitutional rights including procedural due process, respected. As a 
transactional matter, this means that the Commissioner's designed should be free 
from bias and prejudgment." Further, Mr. Unna advised that "we will try to 
make sure that the Commissioner's designee has not participated in the Land 
Office decision or transaction that is the subject of the Oil Conservation 
Commission hearing." (See Exhibit 4). 

It is of no comfort to Premier that the State Land Office plans to change 
its practices after this case. 
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POINT VI: 

THE COMMISSION'S APPROVAL OF THE C02 
PROJECT IS PREMATURE AND IS NOT 
SUPPORTED BY SUBSTANTIAL EVIDENCE 

The Commission has prematurely approved a Tertiary C02 Project. The 
Secondary Recovery Project ("waterflooding") is the reason for the Unit, while 
the Tertiary Recovery Project ("C02") has only some probability of 
happening/not happening. 

It is undisputed that Exxon intends to institute a Secondary Recovery 
Project for recovery of oil by waterflooding an interior portion of the unit 
containing 1100 acres utilizing 27 existing producing wells, 19 injection wells 
which will be surrounded by an outer ring of 40-acre tracts which will not 
contain producing wells nor contain or be offset by injection wells. 

Exxon proposes not to extend the waterflood pattern so as to recover any 
of Premier's secondary ("waterflood target") oil and therefore give Premier "0" 
credit for waterflood target oil. 

Exxon proposes possibly at an undetermined time in the future to convert 
the Secondary Recovery Project to a Tertiary Recovery Project by expanding the 
original waterflood project area by drilling 18 C02 injection wells, 18 new 
producing wells, and adding 10 existing wells to include an additional 1000 acres 
and commencing the injection of carbon dioxide ("C02") at which point the outer 
ring tracts (including Tract 6) will contain producing and adjacent injection wells. 

Exxon proposes to extend the C02 injection in such a pattern so as to 
flood only 25 % of Tract 1109 and 50 % of the balance of Premier's tracts thereby 
reducing Premier's share of tertiary ("C02 target") oil recovery by a factor of 
25% to 50%. 

It is. of particular concern to Premier that Exxon's uses the same reservoir 
simulation model for both the waterflood project and the C02 project which 
results in "equal value" for both projects, yet chooses in its participation formula 
to credit 50% to waterflood target oil and only 25% to C02 target oil. 
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The Commission criticized Premier for giving equal value to the 
waterflood and the C02 projects yet overlooks the fact that Exxon's own 
technical report did exactly the same thing. 

The Commission's approval of the C02 project is premature. Exxon's 
analysis of the C02 potential is based solely on a waterflood model and therefore 
is speculative and has not been the subject of any scientific study to determine its 
feasibility and therefore any forecasted increase in ultimate recovery of tertiary 
oil from the unit by including the Premier Tract 6 is speculative. 

At such time as firm plans are formulated for a tertiary recovery project, 
then Exxon should return to the Commission for either (a) a lease line injection 
agreement with Premier and/or (b) including the Premier acreage in the C02 
project. 

POINT VII: 

THERE IS NO SUBSTANTIAL EVIDENCE TO 
SUPPORT INCLUDING PREMIER'S TRACT 

Under the Exxon analysis, the inclusion of Premier's Tract 6 is not 
necessary in order to effectively carry on the Secondary Recovery Project and 
that it is premature to include this Tract 6 for a Tertiary Recovery Project. 

Under the Exxon analysis, there is no increase in ultimate recovery of 
secondary oil from the unit by including the Premier Tract 6. 

Under the Exxon analysis the inclusion of the Premier Tract 6 is not 
necessary in order to effectively carry on the Secondary Recovery Project. 

Exxon's Secondary Recovery Plan provides no means for the recovery of 
any oil west of the existing Yates' wells. 

Since recovery of any such oil is thereby deferred to a tertiary recovery 
phase for which no commitment has been made, the implication that correlative 
rights would be impaired and that waste would occur if the Premier acreage were 
deleted from the proposed unit is groundless. 
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Exxon operates or owns working interests in all tracts except Tracts 6, 7, 
and 8, seeks to include the Premier Tract 6 only as a "protection buffer" and 
assigns no "contributing value" for secondary oil recovery. (See Section 70-7-4(J) 
NMSA 1978). 

POINT VIII: 

THE COMMISSION VIOLATED CORRELATIVE RIGHTS 
BY FAILING TO COMPLY WITH THE STATUTORY 
UNITIZATION ACT 

Exxon proposes to include a column of 40-acre tracts including four 40-
acre tracts (Tract 6) operated by Premier within the western boundary the Avalon 
Unit but does not intend to attempt to recovery from those tracts any remaining 
primary oil or any secondary oil by waterflooding. 

Exxon's geologic interpretation along with Exxon's volumetric calculations 
of original oil in place established the "relative value" of Premier's Tract 6 on 
the western boundary of the reservoir as follows: 

Original oil in place: 13,730,000 BO 
Remaining Primary Oil in place: -0-
Waterflood Target Oil in place: 2,950,000 BO 
Workover Target Oil in place: -0-
C02 Target Oil in place: 10,070,000 BO 

See Exxon Exhibit 10 Vol 1 Exhibit E-6 

Based upon its analysis of Premier's FV #3 Well, Exxon further 
determined that Premier's Tract 6 had no potential for waterflood target oil and 
only 1.626 million barrels of C02 target oil by applying a weighted factor of 
50% and 25% to Tract 6. See Exxon Exhibit 10- Vol. 1 Exhibit E-7 and E-6) 

The Commission adopted Exxon's unit participation formula predicated 
upon the intention to allow each tract to recover its percentage of remaining 
primary oil, its percentage of secondary oil and workover oil potential and its 
percentage of tertiary oil potential by a weighted formula of 25 % primary, 50 % 
secondary/workover and 25 % tertiary. 
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The result, however, is to give 1.0192% of all unit production to Tract 6 
operated by Premier despite the fact that Exxon said Tract 6 has 7.6 percent of 
the unit acreage and 4.16% of the total remaining reserves (See Exxon Exhibit 
10 (G-19). Such a participation formula does not allocate unitized hydrocarbons 
on a fair, reasonable and equitable basis. Such a result violates the Statutory 
Unitization Act. 

The Commission attempts to excuse this inequity by arguing that the 
Exxon participation formula is "fair" because Premier will receive income from 
the start of the unit even though Premier's acreage will provide no benefit to the 
unit until the C02 project. The Commission ignores the statutory definition of 
"fairness": 

Section 70-2-33(H) NMSA of the Oil and Gas Act defines 
Correlative Rights as "...the opportunity afforded, as far as it is 
practicable to do so, to the owners of each property in a pool to 
produce without waste his just and equitable share of the oil or gas 
or both in t̂he pool, being an amount so far as can be practicably 
determined and so far as can be practicably obtained without waste, 
substantially in the proportion that the quantity of recoverable oil 
or gas or both under the property bears to the total recoverable oil 
or gas or both in the pool and for such purpose, to use his just and 
equitable share of the reservoir energy;" 

As much as the Commission wants to avoid the difficult task of 
determining relative value, it is no excuse to accept the Exxon participation 
formula when it is based upon an albeit expensive and time consuming but still 
fatally flawed technical report. 

The Commission in Finding (20)(f) refused Premier's request that the 
Commission determine "relative value from the evidence introduced at the 
hearing and instead has approved the Exxon participation formula as "fair" 
despite the following evidence: 

(a) Reserves are established for the unit by utilizing Exhibit G-19 
of the Exxon's August 1992 Technical Report (as amended by G-
24) in which Premier's Tract 6 is assigned "0" remaining primary 
recovery, "0" workover reserves, "0" waterflood reserves and 
1,626.0 MSTBO C02 reserves; and 
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(b) Exxon proposes to include a column of 40-acre tracts including 
four 40-acre tracts (Tract 6) operated by Premier within the western 
boundary of the Avalon Unit but does not intend to attempt to 
recover from those tracts any remaining primary oil, any workover 
oil or any secondary oil by waterflooding. 

The Commission has allowed Exxon to confiscate Premier's property 
rights in this oil & gas lease and has failed to " determine relative value, from 
th© evidence introduced at the hearing taking into account the separately owned 
tracts in the unit area, exclusive of physical equipment for development of oil and 
gas by unit operations, and the production allocated to each tract shall be the 
proportion that the relative value of each tract so determined bears to the relative 
value of all tracts in the unit area." (emphasis added-See Section 70-7-6(B) 
NMSA 1978). 

The Commission should have approved the waterflood unit but excluded 
the Premier Tract from the waterflood project because under Exxon's proposal 
the Premier Tract will make no contributing value to the waterflood and should 
not receive any compensating value. 

CONCLUSION 

Premier petitions the Commission to: 

(a) withdraw Order R-10460-B (See Exhibit 6) and substitute 
Premier's proposed order which is attached hereto as Exhibit 5 and 
incorporated herein by reference; 

(b) to vacate Order R-10460-B and grant a Rehearing to address all 
of the issues set forth in this Application for Rehearing; 

(c) to order Exxon to amend its simulation program by substituting 
Premier's geologic interpretation and water saturation for the 
Premier tracts; or in the alternative, 

(d) to appoint a qualified petroleum engineer acceptable to all 
parties to act as a mediator in order to resolve the technical 
differences between the Exxon study and the Premier study. 
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In order to preserve Opponents' right to further appeals of this matter, all 
of the issues set forth in our proposed Order R-10460-C (See Exhibit 5) are 
made a part of this Application for Rehearing. 

Respectfully submitted, 

P.O. Box 2265 
Santa Fe, New Mexico 87501 
(505) 982-4285 
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COMMISSIONER 3*0 OLD SANTA FE TRAIL PO. BOX 1148 FAX (505) 827-5766 

SANTA FE. NEW MEXICO 87504-1148 

Exxon Company USA 
P.O. Box 1600" 
Midland, Texas 79702-1600 

Attention: Mr. Joe Thomas 

Re: Request for Preliminary Approval 
Avalon Delaware Unit 
Eddy County, New Mexico 

MOA RECEIVED 
LAND SERVICE'.". 

N MAY 1 7 1995 

MPO - MIDLAND 

MPC 
RLA 

RECEIVED 
LAND SERVICE'.". 

N MAY 1 7 1995 

MPO - MIDLAND 

RGG 
RKF 

RECEIVED 
LAND SERVICE'.". 

N MAY 1 7 1995 

MPO - MIDLAND 

RTL 
SHJ 

RECEIVED 
LAND SERVICE'.". 

N MAY 1 7 1995 

MPO - MIDLAND 

TAL 
PLK 

RECEIVED 
LAND SERVICE'.". 

N MAY 1 7 1995 

MPO - MIDLAND 

J8E 

TBT 

RECEIVED 
LAND SERVICE'.". 

N MAY 1 7 1995 

MPO - MIDLAND 

SHK 
TBT 

RECEIVED 
LAND SERVICE'.". 

N MAY 1 7 1995 

MPO - MIDLAND 

LLM 

RECEIVED 
LAND SERVICE'.". 

N MAY 1 7 1995 

MPO - MIDLAND 
SES 

RECEIVED 
LAND SERVICE'.". 

N MAY 1 7 1995 

MPO - MIDLAND IHT 

HANDLE (REVIEW i SEE ME 1 CIRC i FILE 

Dear Mr. Thomas: 

This office has reviewed the unexecuted copy of the unit agreement for the proposed Avalon 
Delaware Unit, Eddy County, New Mexico. This agreement meets the general requirements of 
the Commissioner of Public Lands who has this date granted you preliminary approval as to 
form and content. 

Preliminary approval shall not be construed to mean final approval of this agreement in any way 
and will not extend any short term leases until final approval and an effective date are given. 

When submitting your agreement for final approval, please submit the following: 

' 1. Application for final approval by the Commissioner setting forth the tracts that 
have been committed and the tracts that have not been committed. 

2. Two copies of the Unit Agreement. 

3. All ratifications from the Lessees of Record and Working Interest Owners. All 
signatures should be acknowledged before a notary. One set of ratifications must 
contain original signatures. 

4. Initial Plan of Operation. 

5. Order of the New Mexico Oil Conservation Division. Our approval will be 
conditioned upon subsequent favorable approval by the New Mexico Oil 
Conservation Division. 

6. A copy of the Unit Operating Agreement. 
Exhibit No. 6-A 
Exxon Corporation 
NMOCD Cases 11297 & 11298 
Hearing Date: June 29, 1995 
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7. Per your telephone conversation with Pete Martinez of this office, please revise 
Exhibit "A" & "B" to coincide with the BLM's survey plats. The following unit 
acreage should be changed: Federal Acreage, State Acreage. Fee Acreage and 
Total Acreage. 

8. In Unit Agreement Page 3, Section 2(a), the acreage should be changed to 
2,118.78. 

9. Please date the unit agreement on Page 1. 

10. A redesignation of all weil names and numbers. The list shouid include the OCD 
property name, property number, pool name , pool code and API number. 

If you have any questions, or if we mav be of further help, please contact Pete Martinez at (505) 
827-5791. 

Very truly yours, 

RAY POWELL, M.S., D.V.M. 
COMMISSIONER OF PUBLIC LANDS 

BY: 
JAMI BAILEY, Deputy Director 
Oil/Gas and Minerals Division 
(505) 827-5745 

RP/JB/cpm 
Enclosure 
cc: Reader File 

BLM-Rosweil~Attention: Mr. Armando Lopez 
OCD-Santa Fe-Attention: Mr. Roy Johnson 
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December 13, 1995 

VIA FACSIMILE & U.S. MAIL 

W. Thomas Kelkhim. Esq. 
Kellahin & Kellahin 
117 North Guadalupe 
P.O. Box 2265 
Santa Fe, NM 87504-2265 

Re: NMOCD cases 11297 and 11298, Application of Exxon Corporation for Waterflood 
Project, Carbon Dioxide Project and Statutory Unitization Avaion-Delaware Unit, Eddy 
County, New Mexico 

Dear Mr. Keilahin: 

Your tetter of December 11, 1995 to Jami Bailey has been referred to me for reply. In your 
letter you raise certain questions about Ms. Bailey's participation in a State Land Office decision 
to approve this particular Unit. You are concerned that her participation may have created a 
conflict of interest precluding her from sitting on the Oil Conservation Commission as the 
Commissioner of Public Lands' designee. See Sec. 70-2-4 NMSA 1978. 

We share your concern that procedural due process of law be accorded parties appearing before 
this agency and any others on which a designee of the Commissioner sits. We are mindful of 
our responsibilities to the public in this regard. See Santa Fe Exploration Co. v. Oil 
Conservation Comm'n, 114 NM 103 (S.Ct. 1992). 

In this instance Ms. Bailey and I are satisfied that she can participate as a member of the 
Commission and hear the matter with complete professionalism and impartiality. In response 
to the first two questions you pose in your letter, Ms. Bailey has no reservations about 
participating in this case. Any decision she may make as the Commissioner's designee will be 
based on the evidence in the record of the case. She had very little personal involvement in the 
Land Office process concerning this particular unitization. She attended one meeting internally 
and as a formality signed a letter of preliminary approval prepafed by stafL The documents 

BEFORE THE 
OIL CONSERVATION COMMISSION 

Case No. 11298 DeNovo Exhibit No. £? 
Submitted By: w 

PREMIER OIL Ji GAS INC. 
Hearing Date: December 14, 1995 
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concerning the unitiration in question are, of course, public records aixi you are free to examine 
them if you wish. In that event please call me at 827-5715 to arrange a time for you to inspect 
the documents. 

Your letter is the first occasion that this particular conflict of interest question has come to my 
attention. As you may know, I have been general counsel here for a relatively short time, and 
I am continually discovering new areas requiring legal attention. This is one of them. 

It seems to me that the Legislature created a statutory conflict of interest, or at least a potential 
one, when it provided for the Commissioner to participate as a member of the Oil Conservation 
Commission under Sec. 70-2-4 NMSA 1978. It seems to me that the Legislature was concerned 
enough for the welfare and protection of public lands that, as a secondary consequence of its 
action, it created this form of institutional conflict. One of the purposes of having the 
Commissioner of Public Lands or his designee on the Oil Conservation Commission is to look 
after the interests of public land trust beneficiaries. There is nothing, of course, that the. Land 
Office can do about this legislative framework. 

At the same time, however, as we stated cariier, we do recognize that parties litigating before 
the Oil Conservation Commission are entitled to have their constitutional rights, including 
procedural due process, respected. As a transactional matter, this means that the 
Commissioner'3 designee should be free from bias and prejudgment. We are satisfied that such 
is the case with Ms. Bailey in this case. In addition, as to the future, we will try to make sure 
that the Commissioner's designee has not participated in the Land Office decision or transaction 
that is the subject of the Oil Conservation Commission hearing. The issues before the Land 
Office may be different from the questions before the Commission, which would mean that 
participating in a Land Office decision would not preclude a designee from hearing a different 
issue, albeit arising out of the same facts, before a different administrative body. We haven't 
researched this issue at this point, partly in the interest of turning around your letter request as 
soon as possible. We understand that you have a hearing in this matter before the OU 
Conservation Commission tomorrow and we would not want to delay that by our review. In any 
case, we think it is the wiser choice for the Land Office to simply avoid any transactional 
conflict whenever it can by making sure the Commissioner's designee has not worked directly 
on the matter before the Commission. 



STATE OF NEW MEXICO 
ENERGY, MINERALS AND NATURAL RESOURCES 

OIL CONSERVATION COMMISSION 

IN THE MATTER OF THE HEARING 
CALLED BY THE OIL CONSERVATION 
COMMISSION FOR THE PURPOSE OF 
CONSIDERING: 

APPLICATION OF EXXON CORPORATION CASE NO. 11297 
FOR A WATERFLOOD PROJECT AND EOR 
QUALIFICATION, EDDY COUNTY, NEW MEXICO 

APPLICATION OF EXXON CORPORATION CASE NO. 11298 
FOR STATUTORY UNITIZATION, 
EDDY COUNTY, NEW MEXICO 

ORDER NO. R-10460-C 

PREMIER OIL & GAS. INC.'S PROPOSED 
ORDER OF THE COMMISSION 

BY THE COMMISSION: 

This cause came on for hearing at 9:00 a.m. on December 14, 1995, at 
Santa Fe, New Mexico before the Oil Conservation Commission of New 
Mexico, hereinafter referred to as the "Commission". 

NOW, on this day of January, 1996, the Commission, a quorum 
being present, having considered the testimony presented and the exhibits 
receive at said hearing, and being fully advised in the premises, 

FINDS THAT: 

(1) Due public notice having been given as required by law, the 
Commission has jurisdiction of this cause and the subject matter thereof. 

(2) Division Case Nos. 11297 and 11298 were consolidated at the time 
of the hearing for the purpose of testimony. 
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(3) The applicant. Exxon Corporation ("Exxon"), seeks the statutory 
unitization, pursuant to the "Statutory Unitization Act", Sections 70-7-1 
through 70-7-21, N.M.S.A. (1978), of 2,140.14 acres, more or less, being a 
portion of the Delaware Mountain Group of the Avalon-Delaware Pool, 
Eddy County, New Mexico, said portion to be known as the Avalon 
Delaware Unit; the applicant further seeks approval of the Unit Agreement 
and the Unit Operating Agreement which were submitted in evidence as 
applicant's Exhibit Nos. 2 and 3 in this case. 

(4) Exxon proposes that the horizontal limits of said unit area would 
be comprised of the following described Federal, State and Fee lands in 
Eddy County, New Mexico: 

Tract 1: SW/4 Sec 29. T20S, R28E 
Tract 2: Sec 31, T20S. R28E 

Lot 4(NW/4NW/4) Sec 4 T21S, R27E 
Lots 1&2 (N/2NE/4) Sec 5 T2IS, R27E 

Tract 3-A: Lot 1 (NW/4NW/4) Sec 30, T20S, R28E 
Tract 3-B: Lot 2 (SW/4NW/4) Sec 30, T20S, R28E 
Tract 3-C: NE/4NW/4 Sec 30, T20S, R28E 
Tract 3-D: SE/4NW/4 Sec 30, T20S, R28E 
Tract 3-E: SW/4NE/4 Sec 30, T20S, R28E 
Tract 4-A: NW/4SE/4 Sec 30, T20S, R28E 
Tract 4-B: NE/4SE/4 Sec 30, T20S, R28E 
Tract 5-A: Lot 3 (NW/4SW/4) Sec 30, T20S, R28E 
Tract 5-B: Lot 4 (SW/4SW/4) Sec 30, T20S, R28E 
Tract 5-C: NE/4SW/4 Sec 30, T20S, R28E 
Tract 5-D: SE/4SW/4 Sec 30, T20S, R28E 
Tract 5-E: SW/4SE/4 Sec 30, T20S, R28E 
Tract 5-F: SE/4SE/4 Sec 30, T20S, R28E 
Tract 6: E/2E/2 Sec 25, T20S, R27E 
Tract 7: E/2NE/4 Sec 36, T20S, R27E 
Tract 8: E/2SE/4 Sec 36, T20S, R27E 
Tract 9: Lots 1 & 2 (N/2NE/4) Sec 6, T21S, R27E 
Tract 10: W/2W/2, NE/4NW/4, SE/4SW/4 Sec 32, T20S, R28E 
Tract 11: SE/4NW/4 & NE/4SW/4 Sec 32, T20S, R28E 
Tract 12: E/2SE/4, SW/4NW/4 Sec 32, T20S, R28E 

(5) Exxon proposes that the vertical limits of said unit area would 
comprise that interval which includes the "Upper Cherry Canyon Reservoir" 
("UCC") and the "Lower Cherry Canyon/Upper Brushy Canyon Reservoir" 
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("LCC-UBC") and extends from an upper limit between 100 feet above the 
base of the Goat Seep Reef to the top of the Bone Springs formation to a 
lower limit of the base of the Brushy Canyon formation which are defined at 
all points under the unit area correlative to a depth of 2,378 feet and 4,880 
feet, respectively, as identified on the Compensated Neuron/Litho density 
/Gamma Ray Log dated September 14, 1990 for the Exxon Yates "C" 
Federal Well No. 36, located in Unit A of Section 31, T20S, R28E, NMPM, 
Eddy County, New Mexico. 

(6) Exxon, with approximately 61 percent of the unit acreage and 
Yates Petroleum Corporation ("Yates") with approximately 13-1/2 percent of 
the unit acreage appeared and presented evidence in support of approval of 
the unit. 

(7) Premier Oil & Gas Inc. ("Premier"), the operator of Tract 6 with 
7.6 percent of the unit acreage and 4.16% of the total remaining reserves (by 
Exxon's calculation—See Exxon Exhibit 10 (G-19) but credited by Exxon 
with only 1.0192% of unit production appeared and presented evidence in 
opposition to including Tract 6 with the unit. 

EXXON PROPOSAL 

(8) Exxon proposes to: 

(a) Statutory Unitization: compel Premier Oil & Gas Inc. 
("Premier") to include its property (Tract 6) in both projects by 
resorting to statutory unitization, pursuant to the "Statutory 
Unitization Act", Sections 70-7-1 through 70-7-21, N.M.S.A. 
(1978); 

(b) Correlative Rights: that Premier has forfeited its 
correlative rights by failing to further develop its lease and now 
die Commission pursuant to the statutory unitization act can 
allow Exxon to hold Tract 6 without further development 
pending the possibility of a tertiary recovery project in the 
future. 

(c) Relative Value: to fix the "relative value" of Premier's 
Tract 6 in the Upper Cherry Canyon Reservoir ("UCC") based 
its determination of a total net thickness of 55 feet for the 
Premier FV-3 Well, from log analysis in which Exxon 
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estimates a total gross thickness of 179 feet by picking the top 
of the Upper Cherry Canyon Downlap at 2589 feet in depth and 
the base of the Upper Cherry Canyon at 2768 feet in depth and 
by using a 10% percent Gamma Ray porosity and a 75 API 
Gamma Ray unit cutoffs; 

(d) Reserves: to establish reserves for the unit by utilizing 
Exhibit G-19 of the Exxon's August 1992 Technical Report (as 
amended by G-24) in which Premier's Tract 6 is assigned "0" 
remaining primary recovery, "0" workover reserves, "0" 
waterflood reserves and 1,626.0 MSTBO C02 reserves; 

(e) Workover Potential: to credit certain tracts with workover 
potential as set forth in Exhibit E-19 of Exxon's Technical 
Report dated August 1992 and then include that potential with 
the waterflood reserves which are assigned a 50 % weighted 
factor thereby increasing the value of Yates' Well EP-7 
(number tract 1111); 

(f) Waterflood: institute a Secondary Recovery Project for 
recovery of oil by waterflooding an interior portion of the unit 
containing 1100 acres utilizing 27 existing producing wells, 19 
injection wells which will be surrounded by an outer ring of 40-
acre tracts which will not contain producing wells nor contain 
or be offset by injection wells; 

(g) C02 flood: possibly at an undetermined time in the future 
to convert the Secondary Recovery Project to a Tertiary 
Recovery Project by expanding the original waterflood project 
area by drilling 18 C02 injection wells, 18 new producing 
wells, and adding 10 existing wells to include an additional 
1000 acres and commencing the injection of carbon dioxide 
("C02") at which point the outer ring tracts (including Tract 6) 
will contain producing and adjacent injection wells; 

(h) Flood Factors: to adopt flood factors as set forth in Exhibit 
E-7 of Exxon's Technical Report dated August 1992 which 
results in a 50 % increase in participation for the original 
waterflood tracts and a correspondingly 25 % to 50 % decrease 
for the outer ring of 40-acre tracts including the Premier Tract; 
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(i) Exxon-Yates' formula: adopt a unit participation formula 
predicated upon the intention to allow each tract to recovery its 
percentage of remaining primary oil, its percentage of 
secondary oil and workover oil potential and its percentage of 
tertiary oil potential by a weighted formula of 25% primary, 
50% secondary/workover and 25% tertiary. 

(j) Exxon Percentages: to give 1.0192% of all unit production 
to Tract 6 operated by Premier Oil & Gas Inc. ("Premier"), 
said tract having 7.6 percent of the unit acreage and 4.16% of 
the total remaining reserves (by Exxon's calculation—See Exxon 
Exhibit 10 (G-19). Exxon, with approximately 61 percent of 
the unit acreage and Yates Petroleum Corporation ("Yates") 
with approximately 13-1/2 percent of the unit acreage appeared 
and presented evidence in support of approval of the unit. 

(k) Waste: that waste will occur because the entire unit plan 
and the recovery of this potential oil is predicated upon having 
Premier's tract in the unit. 

PREMIER'S POSITION 

(9) Premier is the working interest owner of oil & gas leases for all of 
Section 25, T20S, R27E, NMPM with the E/2E/2 of said Section 25 
constituting Unit Tract 6 (numbered tracts 1109, 1309, 1509 and 1709) under 
the Exxon proposed Avalon-Delaware Unit and proposes: 

(a) Statutory Unitization: that Exxon's proposed unit shape, 
determination of the distribution of hydrocarbon pore volume 
and the primary and secondary production estimates fail to 
provide "relative value" to Tracts 1109. 1309, 1509 and 1709 
as required by Section 70-7-4(J) NMSA (1978), as amended 
and, unless corrected by the Commission, the correlative rights 
of Premier will be violated; 

(b) Correlative Rights: that Premier is still the current lessee 
of a valid State of New Mexico oil & gas lease who has 
postponed its development plans pending the outcome of 
unitization commenced by Exxon in 1991, should not be denied 
its opportunity to further develop its lease just because Exxon 
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wants to hold this tract without further development pending the 
possibility of a tertiary recovery project in the future. 

(c) Relative Value: to fix the "relative value" of Premier's 
Tract 6 in the Upper Cherry Canyon Reservoir ("UCC") based 
its determination of a total net thickness of 137 feet for the 
Premier FV-3 Well (which is some 82 net feet more than 
attributed by Exxon) from log analysis in which Premier 
estimates a total gross thickness of 308 feet by picking the top 
of the Upper Cherry Canyon Downlap at 2544 feet in depth and 
the base of the Upper Cherry Canyon at 2852 feet in depth and 
by using a 10% percent Gamma Ray porosity and a 75 API 
Gamma Ray unit cutoffs; 

(d) Reserves: to establish reserves for the unit by utilizing 
Exhibit G-19 of the Exxon's August 1992 Technical Report (as 
amended by G-24) in which Premier's Tract 6 is assigned "0" 
remaining primary recovery, "0" workover reserves, "0" 
waterflood reserves and 1,626.0 MSTBO C02 reserves; 

(e) Workover Potential: to credit certain tracts with workover 
potential as set forth in Exhibit E-19 of Exxon's Technical 
Report dated August 1992 and then include that potential with 
the waterflood reserves which are assigned a 50 % weighted 
factor thereby increasing the value of Yates' Well EP-7 
(number tract 1111); 

(f) Waterflood: approve the waterflood unit but 

exclude the Premier Tract from the waterflood 
project because under Exxon's proposal the 
Premier Tract will make no contributing value to 
the waterflood and should not receive any 
compensating value; 

or in the alternative, include the Premier Tract 
but adopt: 

(i) Premier's geologic evidence as the appropriate 
reservoir pore volume for Premier's Tract 6: 
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(ii) exclude the workover reserves assigned to 
Yates' number tracts 1111, 1311, 1313, 1511 and 
1513; 

(iii) move the location of proposed outer ring 
producers and increase the food factors for the 
outer ring tracts including Premier Tract 6; 

(iv) adopt Premier's participation formula: 
50% original oil in place; 
10% 1/93 rate; 
20% remaining primary and 
20% future production 

(g) Premier Percentages: to credit 4.52% of all unit production 
to Tract 6 operated by Premier Oil & Gas Inc. ("Premier"), 
said tract having 7.6 percent of the unit acreage, 6.14% of the 
original oil in place, 6.19% of the C02 reserves and 5.17% of 
the total remaining reserves (by Premier's calculation—See 
Premier Exhibit 9 page 49; 

(h) C02 flood: deny the C02 tertiary project because it is 
premature. 

(i) Waste: that excluding the Premier tract does not cause 
waste. The only waste issue is whether "statutory unitization" is 
tlie proper means by which the drilling of certain lease line 
C02 injection wells which can take place or whether those 
wells can be drilled by adoption of a cooperative lease line 
agreement. 

PREMIER'S OBJECTIONS 

(10) Premier contends that its Tract 6 should be excluded because: 

(a) Exxon proposes to include a column of 40-acre tracts 
including four 40-acre tracts (Tract 6) operated by Premier 
within the western boundary of the Avalon Unit but does not 
intend to attempt to recover from those tracts any remaining 
primary oil, any workover oil or any secondary oil by 
waterflooding; 
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(b) Exxon based its plan upon a Technical Report dated 
August, 1992 (Exxon Exhibit 10) which was prepared 
exclusively by Exxon personnel and submitted to Yates and the 
other working interest owners in September, 1992; 

(c) the Secondary Recovery Project ("waterflooding") is the 
reason for the Unit, while the Tertiary Recovery Project 
("C02") has only some probability of happening/not happening 
(See Exxon Exhibit 7-letter dated 10/10/94); 

(d) on June 17, 1994, in Premier's absence, the working 
interests owners met to discuss the Exxon Technical Report and 
unanimously agreed to exclude Premier's Tract 6 from both the 
Secondary Recovery and Tertiary Recovery project in the 
Avalon Unit and Exxon has made no change in its Technical 
Report to now justify including the Premier Tract in the Unit; 

(e) under the Exxon analysis, the inclusion of Premier's Tract 
6 is not necessary in order to effectively carry on the 
Secondary Recovery Project and that it is premature to include 
this Tract 6 for a Tertiary Recovery Project 

(f) under the Exxon analysis, there is no increase in ultimate 
recovery of secondary oil from the unit by including the 
Premier Tract 6; 

(g) the Exxon analysis of the C02 potential is speculative and 
not been the subject of any scientific study to determine its 
feasibility and therefore any forecasted increase in ultimate 
recovery of tertiary oil from the unit by including the Premier 
Tract 6 is speculative; 

(h) Exxon operates or owns working interests in all tracts 
except Tracts 6, 7, and 8, seeks to include the Premier Tract 6 
only as a "protection buffer" and assigns no "contributing 
value" for secondary oil recovery; See Section 70-7-4(J) NMSA 
1978; 

(i) because Premier, as owner of all of Section 25, T20S, 
R27E, is not receiving any "contributing value" for primary or 
secondary oil, it does not want to divide its property for 
Exxon's satisfaction. 
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(j) Yates wants the Premier Tract included in order to shift the 
risk of being a edge C02 flood tract from Yates to Premier. 

(k) that Premier's Tract 6 can be excluded in accordance with 
the New Mexico Statutory Unitization Act. 

(11) In the alternative, Premier contends that if Tract 6 is to be 
included in the unit, then and in that event, the application for unitization 
must be denied because: 

(a) the horizontal and vertical limits of said unit have not been 
reasonably defined by development; 

(b) Exxon's Technical Report is flawed because it incorrectly 
correlates the top of the Upper Cherry Canyon-Downlap Unit 
and the base of the Upper Cherry Canyon Reservoir in 
Premier's FV #3 Well (identified as Unit Well 1709) located 
within Premier's Tract 6; 

(c) Exxon mistakenly uses a high gamma ray reading at 2768 
feet on the log of the Premier FV-3 Well as an indication of the 
base of the UCC reservoir when in fact the average porosity 
within the 82 feet below that point is equal to or greater than 
the average porosity within the 55 feet picked by Exxon; 

(d) this mistake causes Exxon only to attribute 55 feet of net 
thickness to the UCC reservoir for the FV-3 Well which in turn 
affects the contouring of the various geologic maps, including 
the "TOTAL NET RESERVOIR HYDROCARBON 
THICKNESS AT RESV COND MAP" (Exxon Exhibit 10 map 
20 from which Exxon concludes that Premier's Tract 6 acreage 
has no remaining primary oil potential; 

(e) Premier's FV-3 Well when correctly correlated indicates a 
net porosity thickness in the Upper Cherry Canyon Reservoir of 
137 feet which is some 82 feet more than attributed by Exxon; 
(See Premier Exhibit 2) 



CASE NOS. 11297 & 11298 
ORDER NO. R-
PAGE NO. 10 

(f) Exxon has determined that 131 feet of net pay thickness is 
the average for wells in the UCC reservoir but only credits 
Premier's FV #3 Well with 55 feet; (See Exxon Exhibit 
10 B-l) 

(g) BOTH Exxon's and Premier's hydrocarbon pore volume 
map shows that there is substantial recoverable oil remaining 
under Premier's 
Tract 6. 

(h) Exxon's Technical Report in assigning "relative value" to 
each tract, determined that based upon logged derived water 
saturations there are 2,320,00 barrels of waterflood target oil to 
be recovered underlying the Premier Tract 6 (See Premier's 
Exhibit 8) but then arbitrarily eliminated all of that incremental 
011 in their reservoir model by increasing the water saturation 
(Sw=0.60) based upon water production volumes reported by 
Gulf when it operated the Premier FV-3 Well; (See Exxon 
Exhibit 10 G-19) 

(i) Premier has determined that Sw should be derived from log 
analysis and not actual water production because the actual 
water production from the FV-3 Well is attributed to water 
encroachment from above the Upper Cherry Canyon Reservoir; 

(j) The log of the Premier FV-3 Well shows that the water 
produced from the well was channeling down from an upper 
zone and should not be attributed to the UCC reservoir. See 
Premier Exhibit 10 (testimony of Terry Payne). 

(k) Exxon gives workover reserves in the UCC reservoir to 
Yates' Tracts 1111, 1311, 1313, 1511 but excludes workover 
reserves for Premier's Tract 6 which has the same reservoir 
parameters with identical Sw values (See Exxon Exhibit 10 
Map 19); 

(1) Exxon is biased in distributing waterflood reserves; 

(m) Exxon has incorrectly mapped the UBC reservoir's gross 
thickness on Premier's acreage; 
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(n) The granting of the application with the deletion of Tract 6 
as proposed by Premier in this case will have no adverse effect 
upon the Delaware formation. 

(o) The deletion of Premier's Tract 6 from the Avalon Unit 
Agreement and the Avalon Unit Operating Agreement provide 
for unitization and unit operation of the Avalon Unit Area upon 
terms and conditions that are fair, reasonable and equitable. 

(p) The Exxon's request for approval of a tertiary recovery 
("C02") project is premature and should be denied. 

BACKGROUND-UNITIZATION NEGOTIATIONS 

(12) On May 21, 1991, Exxon commenced unitization plans for the 
Avalon Area and announced its schedule to commence waterflood operations 
by June, 1992. 

(13) In November, 1991 Exxon issued its first Technical Report, but 
progress towards unitization was delayed until August, 1992 when Exxon 
issued its Second Technical Report (Exxon Exhibit 10) and circulated that 
report to the working interest owners. 

(14) The Exxon technical Report was undertaken exclusively by 
Exxon without requesting participation or involvement by Premier. 

(15) On November 25, 1992, David Boneau on behalf of Yates 
advised Exxon that: 

(a) Yates considered the engineering work in the August-1992 
Technical Report to have "cut a few corners" and expressed 
concern that the modeling work required that permeability be 
increased by a factor of two or more and "cast doubt on the 
shaly-sand analysis of the logs which reduced log porosity and 
indirectly log permeability. Maybe a different log analysis 
would have given permeabilities that fit the computer model 
without modification. Probably you all believe there is no 
change that the basic geologic picture can be wrong." See Yates 
Exhibit 6 (2-A). 
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(b) Yates expressed concern that the areas outside the wells 
where primary production has been established in the UCC-
LBC may not be developed economically by C02. 

(c) Yates questioned Exxon's workover reserve credited to 
Yates' Tracts 1111, 1311, 1313, 1511 and 1513 but states 
"Since the assumed workover reserves benefit Yates, we are 
willing to believe the Exxon explanation and leave the 
workover reserves in the Engineering Report (ie, Exxon Exhibit 
10 part 2). 

(16) On December 22, 1992, Exxon advises Yates that Exxon has 
increased the primary reserves credited to Yates Wells EP-5 (Unit E-Sec 30), 
Well EP-8 (Unit F-Sec 30) and C-36 (Unit A-Sec 31). 

(17) By January 7, 1993 Yates has withdrawn its concerns about the 
Exxon Technical Report, but continues to express concerns over Exxon's 
AFEs, Exxon's participation formula and states "Exxon's voting procedures 
stinks." 

(18) On April 8, 1994, Exxon with a working interest owner with 
73.92% of the unit area and the proposed unit operator proposed to Yates 
other major working interest owner with 12.01 % of the unit area, the 
formation of the subject unit utilizing a Two Phase Tract Participation 
Formula whereby for Phase I remaining primary oil per tract was weighted 
by 62.34%; waterflood reserves which included workover potential per tract 
was weighted by 37.56% and tertiary reserves were weighted by -0-% and 
then a Phase Two were the weighted percentages were 23.45%, 20.6375% 
and 55.9073% respectively. 

(19) Under the Exxon participation formula Exxon would receive 
79.71 % of Phase One oil recovery and 72.529% of Phase Two oil recovery 
while Yates would receive 9.837% of Phase One oil recovery and 11.55% of 
Phase Two oil recovery with Premier receiving -0- % of Phase One oil 
recovery and 2.279% of Phase Two oil recovery. 

(20) On May 18, 1994, Premier withdrew its tracts from unit 
consideration because of inability to agree with the geology in the Exxon 
Technical Report and Premier did not enter into equity negotiations. 

(21) On June 17, 1994, in Premier's absence, all other Working 
interest owners agreed to exclude Premier's tracts when discussing Premier's 
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letter of May 18, 1994. Yates then took the lead in developing a single phase 
formula using traditional parameters, including original oil in place. See 
Yates Exhibit 7, Sec 3(f) page 1) 

(22) On January 18, 1995, Exxon and Yates agreed to a single phase 
Participation Formula whereby primary oil is weighted by 25 %, secondary 
oil and workover potential is weighted by 50 % and tertiary oil is weighted 
by 25% which results in Exxon receiving 73.92% of unit production, Yates 
receiving 12.01 % of unit production and Premier receiving 1.0192% of unit 
production. 

(23) Exxon/Yates proposed formula is predicated upon the intention to 
allow each tract to recovery its percentage of remaining primary oil, its 
percentage of secondary oil and workover oil potential and its percentage of 
tertiary oil potential by a weighted formula of 25% primary, 50% 
secondary/workover and 25% tertiary. 

(24) In October, 1995, Premier attempted to test for oil production in 
its FV-3 Well in zones other than the UCC reservoir and produced 
approximately 10 BOPD until the test was terminated when Exxon disputed 
Premier's operational practices. 

(25) Once Exxon commence its unitization study in 1991, no operator 
including Exxon, Yates or Premier, drilled any further wells pending the 
outcome of the unitization issues. 

THE EXXON-PREMIER DISPUTE 

EXXON'S TECHNICAL DATA: 

(26) Under its analysis and adjustment factors, Exxon contends as to 
Premier's tracts 1109, 1309, 1509 and 1709 (Unit Tract 6) that: 

(a) there is no remaining primary recovery potential and 
therefore gives Premier "0" credit for any remaining recovery 
of primary oil; 

(b) Exxon proposes not to extend the waterflood pattern so as 
to recover any of Premier's secondary ("waterflood target") oil 
and therefore give Premier "0" credit for waterflood target oil. 
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(b) Exxon proposes to extend the C02 injection in such a 
pattern so as to flood only 25 % of Tract 1109 and 50 % of the 
balance of Premier's tracts thereby reducing Premier's share of 
tertiary ("C02 target") oil recovery by a factor of 25% to 50%. 

(27) Exxon in support of its contention that neither the Premier FV-3 
nor the Premier FV-1 is productive of primary oil in the UCC reservoir and 
that addition west-side injectors are probably not appropriate presented the 
following geologic/engineer evidence: 

(a) that the UCC reservoir reveals that the hydrocarbon 
distribution is a function of both structure, which controls the 
downdip, southern and eastern limits of production and 
stratigraphy which controls the updip pinchout of the reservoir 
quality sands into tight carbonates on the northern and western 
sides of the reservoir; (Exxon Exhibit 10-Vol 1) 

(b) that there is no apparent updip closure of structural contours 
in the north and west portions of the proposed unit; 

(c) that the "relative value" of Premier tract on the western 
boundary of the reservoir is based upon log analysis of the 
Premier FV-3 Well from which Exxon has determined that 
there is a total gross thickness of 179 feet based upon picking 
the top of the Upper Cherry Canyon Downlap at 2589 feet in 
depth and the base of the Upper Cherry Canyon at 2768 feet in 
depth and therefore a total net thickness of 55 feet; 

(e) When its interpretation of net thickness for the Premier FV-
3 well is integrated into its hydrocarbon pore volume map 
(Exxon Exhibit 10 map 22) and its volumetric calculations 
(Exxon Exhibit 10-Vol 1 Exhibit E-4), EXXON concludes that 
Premier's Tract 6 has: 

Original oil in place: 
Remaining Primary Oil in place: 
Waterflood Target Oil in place: 
Workover Target Oil in place: 
C02 Target Oil in place: 

-0-

-0-
2,950,000 BO 

13,730,000 BO 

10,070,000 BO 

See Exxon Exhibit 10 Vol 1 Exhibit E-6 
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(f) Exxon concluded that the average Water saturation for the 
UCC Reservoir by log calculations was 39% but for die 
Premier FV-3 well, but in its reservoir modeling adjusted the 
Sw factor to 60 % because Gulf reported higher water 
production in that well than the averages; See Exxon Exhibit 
10, Vol 1 Exhibit D-12,D-13, D-14) 

(g) By increasing the Sw factor, Exxon calculated the Premier 
numbered tract 1709 (UCC) to have only 1,580,000 barrels of 
oil in place and that based upon a total cumulative recovery by 
the FV-3-Well of 5,100 barrels of oil Tract 6 has no remaining 
primary oil to be recovered; 

(h) Based upon its analysis of Premier's FV #3 Well, Exxon 
further determined that Premier's Tract 6 had no potential for 
waterflood target oil and only 1.626 million barrels of C02 
target oil by applying a weighted factor of 50 % and 25 % to 
Tract 6. See Exxon Exhibit 10- Vol. 1 Exhibit E-7 and E-6) 

(i) Finally, based upon decline curve analysis (Exxon Exhibit 
10 Vol 1 Exhibit G-9), and an 85 % watercut, Exxon concluded 
that the Premier Tract 6 had no workover Target oil. See 
Exxon Exhibit 10 Vol 1 Exhibit G-19). 

PREMIER'S TECHNICAL DATA: 

(28) Premier, the owner/operator in Tract 6, appeared in opposition to 
the case. 

(29) Premier contends that the revised Exxon proposed unit shape, 
reservoir parameters and participation formula fail to provide "relative value" 
to Tract 6 as required by Section 70-7-4(J) NMSA (1978), as amended, and 
unless corrected by the Division will be violated. 

(30) Premier contends that Exxon failed to directly correlate the FV-3 
Well with its direct east offset well, the WM-4 Well, and thereby made 
mistakes in correlation which reduced the net UCC reservoir for the FV-3 
Well. (See Exxon Technical Report Exhibit C-6) 
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(31) Premier provided geologic and petroleum engineer evidence 
which demonstrates that: 

(a) Stuart Hanson, Premier's expert geologic consultant, based 
upon regional geologic studies he has conducted for the 
Delaware and upon log correlations including log analysis of 
the Premier FV-3 Well, Premier has determined that the 
Premier FV-3 Well has a total gross thickness of 308 feet based 
upon picking the top of the Upper Cherry Canyon Downlap at 
2544 feet in depth and the base of the Upper Cherry Canyon at 
2852 feet in depth. (See Premier Exhibits 1, 2, and 3) 

(b) Mr. Hanson concludes that: 

1. the correct correlations will also increase 
reservoir quality and quantity for Premier location 
1509 and that additional UCC reservoir potential 
exists in Premier's Section 25 (See Premier 
Exhibit 1) 

2. the additional 82 net feet averages 53 % SW 
and 15.4% porosity and by attributing the correct 
net thickness to the FV #3 Well changes the 
contouring of the "UPPER CHERRY CANYON 
HYDROCARBON THICKNESS MAP" which 
results in a significantly larger areal extent of the 
UCC reservoir extending to the north and 
northwest than that which the Exxon Technical 
Report attributes to the Premier's Section 25. (See 
Premier Exhibits 4, 4A,6, and 6A) 

3. that the FV-2 Well log demonstrates potential 
for UCC reservoir extending westward into other 
acreage in Section 25 which Exxon excluded from 
the unit. 

4. that Exxon has incorrectly correlated the log of 
the Premier FV #3 Well and as a result had failed 
to give the Premier FV #3 Well its correct total 
net thickness of UCC reservoir and failed to 
properly value the reservoir quality and quantity 
for Premier's Tract 6; 



CASE NOS. 11297 & 11298 
ORDER NO. R-
PAGE NO. 17 

(c) Stuart Hanson, based upon calibrating and scaling the 
mudlog for the Premier FV #3 Well and to correlate the 
Mudlog with the Compensated Neutron Density Gamma Ray 
Log for that same well, concluded that: 

1. the Premier FV #3 Well had an untested 
portion from 2777 feet to 2791 feet of the UCC 
reservoir which correlate to a productive portion 
from 2717 feet to 2730 feet in the offsetting WM 
#4 Well (Unit M) Section 30, (See Premier's 
Exhibit 5) and which, in terms of core analysis 
and log derived water saturations, showed this 
interval to be consistent with UCC primary 
production in the Unit area thereby invalidating 
Exxon's UCC base pick at 2668 feet. 

2. that Exxon had incorrectly correlated these 
wells and in doing so have failed to properly 
credit the Premier Well with sufficient reservoir 
thickness. 

3. that there is no barrier in the UCC reservoir 
which would isolate the Exxon's 55 net feet from 
the 82 net feet of additional pay thickness in the 
FV-3 Well. 

(d) Mr. Hanson determined that Gulf improperly drilled and 
completed the FV-3 Well as a Delaware Well: 

1. the FV-3 Well was drilled with fresh water 
(RW = .13 @ 76 degrees). This procedure caused 
the clays within the Delaware sand to swell and 
created damage around the wellbore; 

2. the acid job channeled 50 feet above the top 
perforation; 

3. the frac job was at such a high rate (25 BPM) 
and pressure 5100 psi) that the frac further 
extended the channeling created by the acid work. 
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(e) Mr. Terry Payne, Premier's expert petroleum engineering 
witness, based upon Exxon's Technical Report dated August 
1992, concluded that: 

1. Exxon failed to use traditional participation 
parameters including original oil in place such as 
those adopted by the Division for use in the 
Parkway Delaware Unit (NMOCD Case 10619) 

2. The Exxon-Yates participation formula is 
flawed because it assigns waterflood & C02 
percentages based upon numbers assigned to tracts 
which are not adjusted for geological changes in 
the reservoir modeling study 

3. The Exxon-Yates participation formula is 
flawed because it fails to allocate the total unit 
waterflood reserves equitably among the tracts: 

Operator Waterflood percent assigned percentage 
Premier 8.29% -0-% 
Exxon 41.09% 59.71% 
Yates 49.63% 40.29% 
MWJ 1.07% -0-% 

(See Premier Exhibit 9 page 4) 

4. The Exxon-Yates participation formula is 
flawed because it fails to allocate the total unit 
C02 flood reserves equitably among the tracts: 

Operator C02 flood percent assigned percentage 
Premier 5.88% 4.08% 
Exxon 56.49% 60.26% 
Yates 36.01% 35.25% 
MWJ 1.62% 0.42% 

(See Premier Exhibit 9 page 6) 
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(f) Mr. Terry Payne, compared the following three options: 

USING THE EXXON GEOLOGIC AND 
EXXON FORMULA the total remaining future 
production is allocated as follows: 

Operator 

Premier 
Exxon 
Yates 
M W J 

percent of future 
production 
3.30% 

60.63% 
35.74% 
0.34% 

assigned 
percentage 
1.02% 

64.79% 
34.07% 
0.12% 

(See Premier Exhibit 9 pages 32-35) 

USING THE EXXON GEOLOGY but 
SUBSTITUTING PREMIER'S PROPOSED 
FORMULA, the total remaining future production 
is allocated as follows: 

Operator percent of future assigned percentage 
production of future production 

Premier 3.03% 3.42% 
Exxon 60.63% 59.28% 
Yates 35.74% 36.20% 
MWJ 0.34% 1.09% 

(See Premier Exhibit 9 page 41) 

USING PREMIER'S GEOLOGY AND 
PREMDZR'S PROPOSED FORMULA, the total 
remaining future production is allocated as 
follows: 

Operator percent of future assigned percentage 
production of future production 

Premier 5.17% 4.52% 
Exxon 57.80% 58.29% 
Yates 36.70% 36.10% 
MWJ 0.32% 1.08% 

(See Premier Exhibit 9 page 49) 
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(g) Mr. Terry Payne concluded that of the above three options, 
the Premier geology and participation formula is fair because: 

(i) it uses more traditional parameters like those 
adopted for Parkway Delaware Unit while the 
Exxon proposal dos not: 

(ii) it allocates the total unit future oil production 
equitable among the tracts while the Exxon 
participation formula is flawed because it fails to 
do so. 

(h) Mr. Payne further concluded that: 

1. the Exxon's proposed 50% flood factors for 
Tract 6 (Exxon Technical Report Exhibit E-7) are 
arbitrary because they assume that the outer ring 
tract's producing wells will be located in the 
center of each 40-acre tract when in fact those 
wells could be located 330 feet from the outer 
boundary and be assigned a 75 % flood factor: 

2. Premier's Tract 6 can be excluded from the 
unit without any reduction in ultimate recovery if 
the four lease line C02 flood injection wells are 
drilled between Premier Tract 6 and the Yates' 
Tracts #3, 3b, 5a,and 5b (See Premier Exhibit 9 
pages 9-12) 

3. the average water saturation ("Sw") for the 
Premier FV-3 Well should be 39.1 % because it is 
incorrect to use actual water production which is 
attributed to a poor cement job acid/frac height 
and water production from a squeezed zone and 
therefore Sw should not be increased to 59.9% as 
Exxon did. 

4. By using the proper Sw factor, Premier 
concludes that the Premier's FV #3 Well has 
2,910,000 barrels of oil in place and that based 
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upon a total cumulative recovery by Premier's FV 
#3 Well of 5,100 barrels of oil, Tract 6 still has 
remaining primary oil to be recovered (See 
Premier Exhibit 9 pages 30-31) 

5. when Premier's interpretation of net thickness 
for the Premier FV-3 well is integrated into its 
hydrocarbon pore volume map (Premier Exhibit 8) 
and its volumetric calculations, Premier's VF-3 
Well has an estimated 2,910,000 barrels of oil in 
place, 860,000 barrels of waterflood target oil and 
2,380,000 barrels of C02 target oil. 

6. based upon the Exxon Technical Report, the 
Premier Tract 6 has UCC waterflood target oil of 
2,320,000 barrels of oil in place, that Yates 
operated tracts bordering Premier's tracts have 
2,680,000 barrels of UCC waterflood target oil 
and therefore the Exxon Report is biased when it 
attributed "-0-" waterflood reserves to the 
Premier Tract 6 (See Exxon Exhibit 10 G-19); 

7. that Exxon should have extended the "outer 
ring-buffer" to include an additional column of 40-
acre tracts in Section 25 in order to be consistent 
with Exxon's inclusion of the Exxon operated 
tracts in the Southeastern corner of the Unit which 
contain little or no waterflood target oil; 

8. based upon the Exxon-Yates formula, the 
waterflood reserves improperly favored both Yates 
and Exxon as working interest owners in Section 
30 to the disadvantage of Premier. 

9. Exxon has failed to assign "relative value" to 
certain tracts because decline curve analysis 
concludes that an excessive amount of UCC 
remaining primary target oil was credited by 
Exxon to number tracts 1511, 1915, 1919, 2111, 
2113 and 1917; (See Premier Exhibit 9 page 14-
25) 
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10. Exxon has failed to properly calculate 
"relative value" for waterflood target oil by 
including excessive workover reserve credit for 
Tract 1111 because the Yates EP #7 Well (1111) 
had an estimated workover potential of 266,600 
barrels (Exxon Exhibit 10 G-19) but the well has 
only produced 2,000 barrels to date. Therefore 
these reserves further biased the Exxon report in 
favor of Exxon and Yates who are both working 
interest owners in Section 30. (See Premier 
Exhibit 9 page 29 and Exhibits 1, 2, 3, showing 
the logs for the FV-3, EP-7 and EP-6). 

(i) Mr. Payne further concluded that from a reservoir engineering 
perspective, a lease line injection plan is a practical alternative to including 
the Premier tract in the proposed unit. 

(j) Mr. Payne concluded that there were significant recoverable oil 
reserves underlying Premier's Tract 56 which can be recovered both by 
waterflooding and by carbon dioxide flooding. 

COMMISSION FINDINGS: 

(32) The COMMISSION finds that: 

(a) Section 70-2-33(H) NMSA of the Oil and Gas Act defines 
Correlative Rights as "...the opportunity afforded, as far as it is 
practicable to do so, to the owners of each property in a pool to 
produce without waste his just and equitable share of the oil or 
gas or both in the pool, being an amount so far as can be 
practicably determined and so far as can be practicably obtained 
without waste, substantially in the proportion that the quantity 
of recoverable oil or gas or both under the property bears to. the 
total recoverable oil or gas or both tn the pool and for such 
purpose, to use his just and equitable share of the reservoir 
energy;" 

(b) Section 70-7-6(B) NMSA of the Statutory Unitization Act 
states "If the Division determines that the participation formula 
contained in the unitization agreement does not allocate unitized 
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hydrocarbons on a fair, reasonable and equitable basis, the 
Division shall determine relative value, from the evidence 
introduced at the hearing taking into account the separately 
owned tracts in the unit area, exclusive of physical equipment 
for development of oil and gas by unit operations, and the 
production allocated to each tract shall be the proportion that 
the relative value of each tract so determined bears to the 
relative value of all tracts in the unit area. 

(c) Section 70-7-4 (J) NMSA of the Statutory Unitization Act 
says "relative value" means the value of each separately owned 
tract for oil and gas and its contributing value to the unit in 
relation to like values of other tracts in the unit, taking into 
account acreage, the quantity of oil and gas recoverable 
therefrom, location on structure, its probable productivity of oil 
and gas in the absence of unit operations, the burden of 
operation to which the tract will or is likely to be subjected, or 
so many of said factors, or such other pertinent engineering, 
geological, operating or pricing facts, as may be reasonably 
susceptible of determination. 

(d) Section 70-7-7 NMSA of the Statutory Unitization Act 
provides that the Division has the authority and obligation to 
approve or prescribe a plan or unit agreement for unit operation 
which shall include: 

"A area of the pool or part of the pool to be operated as a 
unit and the vertical limits to be included,..." 

"C. an allocation to the separately owned tracts in the unit area 
of all the oil and gas that is produced from the unit area..." 

(33) The COMMISSION further FINDS that: 

(a) Exxon proposes to include a column of 40-acre tracts 
including four 40-acre tracts (Tract 6) operated by Premier 
within the western boundary the Avalon Unit but does not 
intend to attempt to recovery from those tracts any remaining 
primary oil or any secondary oil by waterflooding; 
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(b) The Secondary Recovery Project ("waterflooding") is the 
reason for the Unit, while the Tertiary Recovery Project 
("C02") has only some probability of happening/not happening; 

(c) on June 17, 1994, the working interests owners met to 
discuss the Exxon Technical Report and unanimously agreed to 
exclude Premier's Tract 6 from both the Secondary Recovery 
and Tertiary Recovery project in the Avalon Unit; 

(d) Exxon failed to present adequate evidence to demonstrate 
any substantial change in its Technical Report to now justify 
including the Premier Tract in the Unit; 

(e) under the Exxon analysis the inclusion of the Premier Tract 
6 is not necessary in order to effectively carry on the 
Secondary Recovery Project: 

(f) Contrary to the testimony of Mr. David Boneau on behalf of 
Yates that reserves under certain portions of Yates' acreage 
would remain unrecovered if the Premier acreage were deleted 
from the unit, the Secondary Recovery Plan as proposed by 
Exxon provide no means for the recovery of any oil west of the 
existing Yates' wells. 

(g) Since recovery of any such oil is thereby deferred to a 
tertiary recovery phase for which no commitment has been 
made, the implication that correlative rights would be impaired 
and that waste would occur if the Premier acreage were deleted 
from the proposed unit is groundless. 

(h) At such time as firm plans are formulated for a tertiary 
recovery project, consideration may be given to (a) a lease line 
injection agreement with Premier and/or (b) including the 
Premier acreage in that C02 project. 

(i) that Exxon's proposed Tertiary Recovery ("C02") Project is 
not supported by substantial scientific evidence, is speculative, 
inadequately studied and is premature; 

(j) under the Exxon analysis there is no increase in ultimate 
recovery of secondary oil from the unit by including the 
Premier Tract 6; 
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(k) the Exxon analysis of the C02 potential is speculative and 
not been the subject of any scientific study to determine its 
feasibility and therefore any forecasted increase in ultimate 
recovery of tertiary oil from the unit by including the Premier 
Tract 6 is speculative; 

(1) Exxon seeks to include the Premier Tract 6 only as a 
"protection buffer" and assigns no "contributing value" for 
secondary oil recovery; See Section 70-7-4(J) NMSA 1978; and 

(m) that Premier's Tract 6 can be excluded in accordance with 
the New Mexico Statutory Unitization Act. 

(34) The COMMISSION further finds that Exxon's proposal to 
include the Premier Tract 6: 

(a) fails to conform to the statutory requirements set forth in 
Paragraph (27) above; 

(b) fails to appropriately distribute hydrocarbon pore volume 
with accurate corresponding reservoir parameters and has not 
established the appropriate relative value to be attributed to 
each tract including Tract 6; and 

(c) fails to submit an appropriate participation formula to allow 
the owners of Tract 6 to recover their proportionate share of 
tlie total remaining recoverable hydrocarbons underlying the 
unit. 

(d) the horizontal and vertical limits of said unit have not been 
reasonably defined by development; 

(e) Exxon's Technical Report is flawed because it incorrectly 
correlates the top and base of the Upper Cherry Canyon 
Reservoir in Premier's FV #3 Well located as (Unit Well 1709) 
within Premier's Tract 6 which results in Exxon assigning 55 
feet of net thickness to this well which in turn is used to 
contour the various geologic maps and ultimate the hydrocarbon 
pore volume map from which Exxon concludes that Premier 
Tract 6 has no remaining primary oil potential; 
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(f) Premier's FV #3 Well when correctly correlated has a net 
porosity thickness in the Upper Cherry Canyon Reservoir of 
137 feet which is some 82 feet more than assigned by Exxon; 

(g) Premier's hydrocarbon pore volume map establishes that 
there are substantial additional recoverable oil remaining under 
Premier's Tract 6. 

(h) Premier's Tract 6 contains substantial additional oil which 
can be recovered by both waterflooding and carbon dioxide 
flooding. 

(i) Premier Oil & Gas Inc. presented geologic and petroleum 
engineer evidence which demonstrates the appropriate 
distribution of reservoir pore volume with corresponding 
adjustments and the proper relative value to be attributed to 
Tracts 1109, 1309, 1509, 1709 and others to allow the owners 
of these tracts the opportunity to recover their proportionate 
share of the total recoverable hydrocarbons from the unit. 

(j) Exxon's Technical Report in assigning "relative value" to 
each tract, determined that based upon logged derived water 
saturations (Sw=0.46) there are 2,320,000 barrels of 
waterflood target oil to be recovered from Premier's Tract 6 
but then arbitrarily eliminated all of that incremental oil by 
increasing the water saturation (Sw=0.60) based upon water 
production volumes reported by Gulf when it operated the 
Premier FV-3 Well; 

(k) Premier accurately determined that SW should be derived 
from log analysis and not actual water production because the 
actual water production from the FV-3 Well is attributed to 
water encroachment above the Upper Cherry Canyon 
Reservoir; 

(35) The proposed Secondary Recovery ("waterflood") Project, with 
the deletion of Premier Tract 6, should result in the additional recovery of 
approximately 8,269,400 barrels of oil. 

(36) The unitized management, operation and further development of 
the Avalon Unit Area, as modified by this Order, is reasonably necessary to 
effectively carry on secondary recovery operations and will substantially 
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increase the ultimate recovery of oil and gas from the unitized portion of the 
pool. 

(37) The unitized method of operation as applied to the Avalon Unit 
Area (with the deletion of the Premier Tract 6) is feasible and will result 
with reasonable probability in the increased recovery of substantially more 
oil and gas from the unitized portion of the pool than would otherwise be 
recovered without unitization. 

(38) The estimated additional costs of such operations will not exceed 
the estimated value of the additional oil so recovered plus a reasonable 
profit. 

(39) Such unitization and adoption of a unitized method of operation 
will benefit the working interest owners and royalty owners of the oil and 
gas rights within the Avalon Unit Area. 

(40) The granting of the application with the deletion of Tract 6 as 
proposed by Premier in this case will have no adverse effect upon the 
Delaware formation. 

(41) The deletion of Premier's Tract 6 from the Avalon Unit 
Agreement and the Avalon Unit Operating Agreement provide for unitization 
and unit operation of the Avalon Unit Area upon terms and conditions that 
are fair, reasonable and equitable, and include: 

a) an allocation to the separately owned tracts in the 
unit area of all oil and gas that is produced from 
the unit area and which is saved, being the 
production that is not used in the conduct of unit 
operations or not unavoidably lost; 

b) a provision for the credits and charges to be made in the 
adjustment among the owners in the unit area for their 
respective investments in wells, tanks, pumps, machinery, 
materials and equipment contributed to the unit operations; 

c) a provision governing how the costs of unit operations, 
including capital investments, shall be determined and charged 
to the separately owned tracts and how said costs shall be paid, 
including a provision providing when, how, and by whom, such 
costs shall be paid, including a provision providing when, how 
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and by whom such costs shall be charged to each owner or the 
interest of such owner, and how his interest may be sold and 
the proceeds applied to the payment of his costs; 

d) a provision for carrying any working interest owner on a 
limited, carried or net-profits basis, payable out of production, 
upon terms and conditions which are just and reasonable, and 
which allow an appropriate charge for interest for such service 
payable out of production, upon such terms and conditions 
determined by the Division to be just and reasonable; 

e) a provision designating the Unit Operator and providing for 
supervision and conduct of the unit operations, including the 
selection, removal or substitution of an operator from among 
the working interest owners to conduct the unit operations; 

f) a provision for a voting procedure for decisions on matters to 
be decided by the working interest owners in respect to which 
each working interest owner shall have a voting interest equal 
to his unit participation; and, 

g) the time when the unit operations shall commence and the 
manner in which, and the circumstances under which, the 
operations shall terminate and for the settlement of accounts 
upon such termination. 

(42) Section 70-7-7.F. N.M.S.A. of said "Statutory Unitization Act" 
provides that any working interest owner who has not agreed in writing to 
participate in a unit could have relinquished to the Unit Operator all of its 
operating rights and working interest in and to the unit until his share of the 
costs has been repaid plus an additional 200 percent thereof as a non-consent 
penalty. 

(43) At the time of the hearing, the applicant requested that no 200 % 
penalty be assessed these working interest owners in said unit who have not 
committed their interests. 

(44) The statutory unitization of the Avalon Unit Area is in conformity 
with the above findings, and will prevent waste and protect correlative rights 
of all interest owners within the proposed unit area, and should be approved. 
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IT IS THEREFORE ORDERED: 

(1) The application of Exxon for the Avalon Unit Agreement covering 
1971.8 acres, more or less, of Federal, State and Fee lands in the Avalon-
Delaware Pool, Eddy County, New Mexico, is hereby approved for statutory 
unitization pursuant to the "Statutory Unitization Act", Section 70-7-1 
through 70-7-21, N.M.S.A. (1978), SUBJECT to the following: 

That Premier's Tract 6 shall be deleted and the same 
hereby is deleted from this unit. 

(2) The lands covered by said Avalon Unit Agreement shall be 
designated the Avalon Unit Area and shall comprise the following described 
acreage in Lea County, New Mexico: 

Tract 1: SW/4 Sec 29, T20S, R28E 
Tract 2: Sec 31, T20S, R28E 

Lot 4(NW/4NW/4) Sec 4 T2IS, R27E 
Lots 1&2 (N/2NE/4) Sec 5 T21S, R27E 

Tract 3-A: Lot 1 (NW/4NW/4) Sec 30, T20S, R28E 
Tract 3-B: Lot 2 (SW/4NW/4) Sec 30, T20S, R28E 
Tract 3-C: NE/4NW/4 Sec 30, T20S, R28E 
Tract 3-D: SE/4NW/4 Sec 30, T20S, R28E 
Tract 3-E: SW/4NE/4 Sec 30, T20S, R28E 
Tract 4-A: NW/4SE/4 Sec 30, T20S, R28E 
Tract 4-B: NE/4SE/4 Sec 30, T20S, R28E 
Tract 5-A: Lot 3 (NW/4SW/4) Sec 30, T20S, R28E 
Tract 5-B: Lot 4 (SW/4SW/4) Sec 30, T20S, R28E 
Tract 5-C: NE/4SW/4 Sec 30, T20S, R28E 
Tract 5-D: SE/4SW/4 Sec 30, T20S, R28E 
Tract 5-E: SW/4SE/4 Sec 30, T20S, R28E 
Tract 5-F: SE/4SE/4 Sec 30, T20S, R28E 
Tract 6: [deleted] 
Tract 7: E/2NE/4 Sec 36, T20S, R27E 
Tract 8: E/2SE/4 Sec 36, T20S, R27E 
Tract 9: Lots 1 & 2 (N/2NE/4) Sec 6, T2IS, R27E 
Tract 10: W/2W/2, NE/4NW/4, SE/4SW/4 Sec 32, T20S, R28E 
Tract 11: SE/4NW/4 & NE/4SW/4 Sec 32, T20S, R28E 
Tract 12: E/2SE/4, SW/4NW/4 Sec 32, T20S, R28E 
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(3) The vertical limits of said unit area shall comprise that interval 
which includes the "Upper Cherry Canyon Reservoir" ("UCC") and the 
"Lower Cherry Canyon/Upper Brushy Canyon Reservoir" ("LCC-UBC") and 
extends from an upper limit between 100 feet above the base of the Goat 
Seep Reef to the top of the Bone Springs formation to a lower limit of the 
base of the Brushy Canyon formation which are defined at all points under 
the unit area correlative to a depth of 2,378 feet and 4,880 feet, respectively, 
as identified on the Compensated Neuron/Litho density/Gamma Ray Log 
dated September 14, 1990 for the Exxon Yates "C" Federal Well No. 36, 
located in Unit A of Section 31, T20S, R28E, NMPM, Eddy County, New 
Mexico. 

(4) The applicant shall institute a waterflood project for the secondary 
recovery of oil and associated gas, condensate and all associated liquefiable 
hydrocarbons within and produced from the unit area, and said waterflood 
project is the subject of Division Case No. 11194. 

(5) The applicant's request for approval of a tertiary recovery ("C02") 
project is premature and is hereby denied. 

(6) The Avalon Unit Agreement and the Avalon Unit Operating 
Agreement, which were submitted to the Division at the time of the hearing 
as Exhibit Nos. and , respectively, are hereby incorporated by 
reference into this order. 

(7) The Avalon Unit Agreement and the Avalon Unit Operating 
Agreement provide for unitization and unit operation of a portion of the 
Delaware formation upon terms and conditions that are fair, reasonable and 
equitable PROVIDED the following amendments are made: 

THAT THE PREMIER TRACT NO. 6 SHALL BE DELETED. 

(8) This order shall not become effective unless and until seventy-five 
percent of the working interest and seventy-five percent of the royalty 
interest owners in the Unit Area have approved the plan for unit operations 
as required by Section 70-7-8, N.M.S.A., 1978 Compilation. 

(9) If the persons owning the required percentage of interest in the 
Unit Area as set out in Section 70-7-8, N.M.S.A., 1978 Compilation, do not 
approve the plan for unit operations within a period of six months from the 
date of entry of this order, this order shall cease to be of further force and 
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effect and shall be revoked by the Division, unless the Division shall extend 
the time for ratification for good cause shown. 

(10) When the persons owning the required percentage of interest in 
the Unit Area have approved the plan for unit operations, the interests of all 
persons in the Unit Area are unitized whether or not such persons have 
approved the plan or unitization in writing. 

(11) Any working interest owner who has not agreed in writing to 
participate in the unit prior to the effective date of this order shall be deemed 
to have relinquished to the Unit Operator all of his operating rights and 
working interest in and to the unit until his share of the costs has been 
repaid. Such repayment shall not include a non-consent penalty (Section 70-
7-7.F N.M.S.A. 1978) 

(12) The applicant as Unit Operator shall notify in writing the 
Division Director of any removal or substitution of said Unit Operator by 
any other working interest owner within the area. 

(13) Jurisdiction of this cause is retained for the entry of such further 
orders as the Division may deem necessary 

DONE in Santa Fe, New Mexico, on the day and year hereinabove 
designated. 

STATE OF NEW MEXICO 
OIL CONSERVATION COMMISSION 

JAMI BAILEY, Member 

WILLIAM W. WEISS, Member 

WILLIAM J. LEMAY Chairman 

S E A L 
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HAND DELIVERED 

Mr. William J. LeMay, Director 
Oil Conservation Division 
2040 South Pacheco 
Santa Fe, New Mexico 87505 

Rand Carroll, Esq. 
Division Attorney 
Oil Conservation Division 
2040 South Pacheco 
Santa Fe, New Mexico 87505 

Re: MOTION FOR A PROTECTIVE ORDER 
Meridian's Rhodes "B" Federal Well No. 7 
Application of Hartman et al, to void 
Division Order NSL-3633, for Discovery and 
for Contraction and Extension of the Rhodes OU & Gas Pools, 
Eddy County, New Mexico 

Gentlemen: 

On behalf of Meridian Oil Inc., please find enclosed our Motion for a 
Protective Order postponing discovery, for a Denial of a Stay of Order NSL-
3633 and for a continuance of this evidentiary hearing. 

Also enclosed is a proposed order for your consideration. 

via hand delivery: 
cc: Michael J. Condon, Esq. 

Attorney for Hartman et al 
cc: William F. Carr, Esq. 

Attorney for Texaco Inc. 

W. Thoma's Kellahin 
/ 



STATE OF NEW MEXICO 
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION DIVISION 

IN THE MATTER OF THE HEARING 
CALLED BY THE OIL CONSERVATION 
DIVISION FOR THE PURPOSE OF 
CONSIDERING: 

APPLICATION OF DOYLE HARTMAN E T AL, 
TO VOID DIVISION ORDER NSL-3633, 
FOR DISCOVERY AND FOR THE CONTRACTION AND 
EXTENSION OF THE RHODES OIL AND GAS POOLS, 
EDDY COUNTY, NEW MEXICO. 

CASE 

ORDER NO. R-

ORDER GRANTING MERIDIAN OIL INC.'S MOTION 
FOR PROTECTIVE ORDER 

FOR DENIAL OF HARTMAN'S REQUEST 
FOR A STAY OF ORDER NSL-3633 

AND FOR A CONTINUANCE OF HEARING 

This matter coming before the Division on the Motion of Meridian 
Oil Inc. for a Protective order postponing Hartman's Motion for 
Discovery; for a Denial of Hartman's Request for a Stay of 
Administrative Order NSL-3633 and for a Continuance of the Examiner 
hearing now pending on May 2, 1996, and it appearing to the Division 
that good cause exists for granting Meridian's Motion; 

It is, accordingly, hereby ORDERED, that: 

(1) the Division grants Meridian's Motion for Protective 
Order postponing any and all discovery as described in 
Hartman's Motion for Discovery, 
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(2) the Division Denies Hartman's request for a Stay of 
Order NSL-3633: and 

(3) the evidentiary hearing currentiy set for May 2, 1996, 
shall be continued until such time as the Commission has 
adopted rules and regulations for pre-hearing discovery 
before the Division. 

OIL CONSERVATION DIVISION 
OF NEW MEXICO 

BY 
WILLIAM J. LEMAY 
DIRECTOR 

Submitted: 

Attorney for Meridian Oil Inc. 



STATE OF NEW MEXICO 
ENERGY, MINERALS AND NATURAL RESOURCES DEPARTMENT 

OIL CONSERVATION DIVISION 

IN THE MATTER OF THE HEARING 
CALLED BY THE OIL CONSERVATION 
DIVISION FOR THE PURPOSE OF 
CONSIDERING: 

APPLICATION OF DOYLE HARTMAN, E T AL, 
TO VOID DIVISION ORDER NSL-3633,FOR 
DISCOVERY AND FOR THE CONTRACTION 
AND EXTENSION OF THE RHODES OIL AND 
GAS POOLS, EDDY COUNTY, NEW MEXICO. 

CASE 

MERIDIAN OIL INC.'S MOTION 
FOR PROTECTIVE ORDER 

FOR DENIAL OF HARTMAN'S REQUEST 
FOR A STAY OF ORDER NSL-3633 

AND FOR A CONTINUANCE OF HEARING 

MERIDIAN OIL INC. ("MERIDIAN") by its attorneys, Kellahin 
& Kellahin, hereby requests that the New Mexico Oil Conservation 
Division ("Division") (a) issue a protective order postponing discovery 
in this case pending the adoption by the Oil Conservation Commission 
(Commission") of rules and regulations for pre-hearing discovery in 
matters pending adjudication by the Division; (b) issue an order denying 
Hartman's request for a Stay of Administrative Order NSL-3633; and (c) 
grant a continuance of the evidentiary hearing currently set for May 2, 
1996 pending ultimate resolution of the Hartman Motion for Discovery; 

and in support states: 
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BACKGROUND 

(1) On March 28, 1996 Hartman filed with the Division a Motion 
for Discovery in which Hartman seeks from Meridian extensive 
discovery to be completed on or before April 20, 1996 including: 

(a) First Set of Requests for Meridian to Produce 
Documents involving twelve different requests; 

(b) First Set of Interrogatories for Meridian to Answer 
involving 9 different items; and 

(c) Depositions of Leslyn Swierc and Donna Williams to be 
taken in Midland "substantially prior to May 2, 1996 
hearing." 

(2) Hartman contends this extraordinary discovery is necessary to 
support its Application, which among other things, seeks to void 
Division Order NSL-3633 which approved Meridian's application for an 
unorthodox well location for its Rhodes "B" Federal Well No. 7 
("Rhodes 7 Well") in Unit C of Section 26, T26S, R37E, Lea County, 
New Mexico 

HARTMAN'S ALLEGATIONS IN SUPPORT 
OF HIS MOTION FOR DISCOVERY 

ARE ARGUMENTATIVE, DISPUTED AND WITHOUT MERIT 

In support of its Motion, Hartman sets forth at length numerous 
statements which are factually and legally incorrect, argumentative, 
disputed in an attempt to persuade the Division that Order NSL-3633 is 
the result of improper conduct by both the Division and Meridian. 

Hartman complicates, confuses and otherwise obscures the simple 
point that Hartman has no standing to complain about the location of the 
Rhodes 7 Well. 
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Contrary to Hartman's allegations, the public record before the 
Division in this matter reflects that: 

(a) Prior to January 18, 1996, Division Rule 104.F(4) 
required that an applicant for administrative approval of an 
unorthodox well location ("NSL") send notice of that 
application only to offset operators; 

(b) At all times relevant hereto, Hartman was not an offset 
operator there being no producing oil or gas well in the 
Rhodes Oil Pool or Rhodes Gas Pool in the SW/4 of 
Section 23 in which Hartman has a working interest; 

(c) Despite not being an operator, Hartman received notice 
of Meridian's December 21, 1995 administrative application 
(Exhibit "A"); 

(d) Hartman had actual notice of Meridian's application and 
filed an objection with the Division by letter dated January 
24, 1996; 

(e) Michael E. Stogner, of the Division, requested Meridian 
to provide for his review and analysis copies of the Rhodes 
Unit Agreement and Side Agreement which he did not have 
and which he needed in order to make an accurate 
determination of well classification and decision concerning 
the Meridian application; 

(f) Prior to the Division acting on the Meridian 
administrative application, Hartman filed five (5) separate 
letters each of which detailed his various objections and 
complaints; 

(g) Michael E. Stogner, of the Division, consistent with 
Division practice for processing such administrative 
applications for unorthodox well locations ("NSL"), 
received and reviewed the various documents filed by 
Meridian and the objections filed by Hartman and Texaco; 
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(h) On January 18, 1996, the Commission entered Order R-
10533 which among other things amended the requirement 
of notification for administrative NSL applications to now 
require notice to operators or in the absence of an operator 
to the lessee and in the absence of a lessee, to all owners of 
unleased mineral interests in the affected pool; 

(i) Under the new Rule 104.F Hartman is not entitled to 
notice because the Rhodes 7 Well is a standard setback 
from his boundary because standard gas and oil well 
locations in the Rhodes Oil Pool are to be no closer than 
330 feet to the side boundary of a 40-acre spacing unit; 

(j) Hartman has no standing to object and the Division 
properly rejected his objection and approved the location of 
the Rhodes 7 Well by letter dated February 28, 1996; 

(k) The Meridian application is based upon and justified by 
topographical conditions; 

(1) Pursuant to a valid and effective administrative order 
issued by the Division, Meridian is entitled to produce and 
continues to produce the Rhodes 7 Well. 

Hartman contends that there were improper exparte contacts with 
the Division. Hartman cast aspersion on an administrative process by 
which Meridian was simply responding to the Division's request for 
further information and explanations concerning the application. In 
particular, when Texaco and Hartman filed objections, Mr. Stogner 
asked Meridian for a written reply and Meridian provided one. Mr. 
Stogner, then reviewed the information and independently reach his own 
conclusions which are incorporated into the Administrative Order NSL-
3633. Frankly, that is exactly how the agency should conduct business. 
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MERIDIAN OBJECTS TO HARTMAN'S ATTEMPT 
TO HAVE THE DIVISION ORDER THE 

RHODES 7 WELL SHUT-IN 

On Friday, March 15, 1996, Hartman filed an application for a 
DeNovo Hearing including request that the Commission stay 
Administrative Order NSL-3633. 

On Tuesday, March 19, 1996 without affording Meridian an 
opportunity to respond, William J. LeMay, apparently in his capacity as 
Chairman of the Commission, wrote to Hartman's attorney advising "the 
Commission will refer this matter to the Division and direct the Division 
to set this matter for an Examiner hearing and direct the Division to stay 
Administrative Order NSL-3633 pending the outcome of such hearing." 

The Division has not yet acted to stay Administrative Order 
NSL-3633. Meridian requests that such action not be taken because: 

(a) such action would be improper and contrary to law 
resulting in violation of Meridian's rights to due process 
and its correlative rights for the Division, without hearing, 
to unilaterally require the Rhodes Well to be shut-in. 

(b) Hartman has failed to satisfy the requirements set forth 
in Tenneco Oil Company v. New Mexico Water Quality 
Control Commission et al. 105 N.M. 708 (1986) for 
obtaining a stay of an agency action by: 

1. failing to demonstrate the likelihood that his 
application will prevail on the merits 

2. failing to show irreparable harm to him 
unless the stay is granted; 

3. failing to show that no substantial harm will 
result to other interested person including 
Meridian; and 



Meridian Oil Inc. 
Motion for a Protective Order 
Page 6 

4. failing to show that no harm will ensure to 
the public interest. 

MERIDIAN'S OBJECTIONS TO DISCOVERY 

Meridian objects to the scope of discovery sought by Hartman on 
the grounds that: 

(a) the discovery sought is unreasonably cumulative or 
duplicative or is obtainable from some other source that is 
more convenient, less burdensome or less expensive; 

(b) Hartman has had ample opportunity to obtain much of 
this information from public records; 

(c) much of the information sought is simply not relevant; 

(d) much of the information sought is confidential and 
proprietary the disclosure of which to Hartman as a 
competitor would be adverse to Meridian; 

(e) the discovery is unduly burdensome, expensive and time 
consuming. 

ABSENCE OF DIVISION RULES AND PROCEDURES 
GOVERNING DISCOVERY 

Hartman's Motion for Discovery seeks to do what no other party 
has yet been able to do in any case before the Division and, if granted, 
will establish a precedent for the Division. 

If such discovery is allowed in this case, then all the reasons 
which would allow it to occur in this case are now applicable to each and 
every future Division case. 

A Protective Order is necessary pending the adoption by the 
Commission of Rules and Procedures governing discovery. 
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The Commission has consistently limited discovery to very explicit 
areas involving (a) the exercise of its police powers in compulsory 
pooling See Application of Santa Fe Energy Operating Partners Ruling of 
the Commission Case 10211 (Exhibit "B" attached); (b) the disclosure of 
potash core data. Order R-9697 (Exhibit "C" attached). 

While, the New Mexico Supreme Court in the Matter of the 
Protest of Ira B. Miller. 88 N.M. 492 (1975), has recognized that 
"Protestants appearing before administrative boards have a right to 
discovery similar in scope to that granted by Rules 26 and 27 of the 
Rules of Civil Procedure." the Commission has implemented this concept 
by a substitute process which requires that all cases first be heard in an 
evidentiary hearing before a Division Examiner. 

The Division's Rule 1212 provides that: 

"Full opportunity shall be afforded all interest parties at a 
hearing to present evidence and to cross-examine witnesses. 
In general, the rules of evidence applicable in a trial before 
a court without a jury shall be applicable, provided that 
such rules may be relaxed, where, by so doing, the ends of 
justice will be better served." 

This serves as an effective and appropriate means for taking 
deposition and obtaining data during the hearing before a court reporter. 
All hearing transcripts of witness testimony is made available to the 
public and to parties without charge. 

Thereafter, the Commission hears such matters at a DeNovo 
hearing with the parties being afforded the benefit and use of the 
discovery undertaken at the Examiner hearing. 

If the Division intends that this practice now be altered to 
accommodate Mr. Hartman, then this matter needs to be set for a 
hearing before the Commission and a comprehensive rule and regulation 
need to be adopted with input from the entire industry which will now 
have to bear the expense of time involved. 
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WHEREFORE, Meridian respectfully requests that the Division: 

(1) grant Meridian's Motion for Protective Order 
postponing any and all discovery, 

(2) Deny Hartman's request for a Stay of Order NSL-3633: 
and 

(3) that the evidentiary hearing currently set for May 2, 
1996, be continued until such time as the Commission has 
adopted rules and regulations for pre-hearing discovery 
before the Division. 

KELLAHIN AND KELLAHIN 

W. Thomas KeHahin 
P.O. Box 226S7 

Santa Fe, New Mexico 87504 
(505) 982-4285 

CERTIFICATE OF SERVICE 

The undersigned certifies that a copy of the foregoing pleading 
was hand delivered on April 10, 1996 to the office of Michael Condon, 
attorney for Doyle Hartman et al., and to William F. Carr, Esq., 
attorney for Texaco Exploration and Production Inc. 

W. Thomas Kellahin 



MERIDIAN OflL 

J*nmry 25,1996 

JtoyU Bartmsn Oil Opcrstan 
500 N. Main 
Midland, T«*a* 79701 

HE: Request for a Nan- Standard Location 
Rhodes a Federal W«U No. 7 
330" FNL X 1470' FWL 
Sec 26, T26S, R37E 
Lea Cocary, New Mexico 

Ladies & Gentlemen: 

In rsYiewtae ny requejti, 1 realizee that I fall erf to notify your company as aa offset 
operator. Please nad »naeie< a copy of ttie request that was tiled urtUJ tne On Canservatloe. DivUiun 
ia Santa Fe, New Mexico. 1 apologize Tor tb« oversight ic this matter. Should you have any 
questwDj, or aeed xddlUotiai tnforntadon, please dc not testate :o contact ne ar 9 <3-4B*-d*4i. 

Doana J. Williams 
Regulatory Compliance 

P.O. Bex Si810. Midland, "sxas 7S7T0-181C, Teie=n=ns Si S-S88-6EC0 
33QQ N. 'A" St.. Slag. 6, 7S724-5406 

E x h i b i t "A" 
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be required to disclose the information prior to Hanley making that 
commitment. 

(11) Hanley was unwilling to commit its interest to the well in any 
manner without receiving the information from Santa Fe and Santa Fe 
therefore fi led this forced pooling application pursuant lo the Oil St Gas 
Act asking the Division to use the police powers of the State to force a 
private property interest to be committed to this dril l ing venture. As a 
result, Hanley is forced to decide between accepting Santa Fe's farm-out 
offer , joining in the dri l l ing of the well by paying its proportionate share 
of costs in advance or being force pooled and allowing Santa Fe to 
recover out of production Hanley's proportionate share of dril l ing and 
completing and equipping the well, plus a risk penalty established by the 
Division, without having access to information about a direct offset well, 
opei-ated by Santa Fe which information is now available only to Santa Fe. 

(12) When a party asks the Division to use the police power of the 
State to impose a burden upon a private property interest, minimum due 
process requires a departure from usual industry practice with respect to 
the disclosure of the information, and Hanley should be allowed access to 
the raw data information from the offsetting Kachina "8" Federal No. 1 
well which is not otherwise available from public sources, but it should 
not be allowed to compel Santa Fe to produce Santa Fe's interpretations of 
tliis data, whether or not those interpretations are based on information 
from just this well or from all of the available information. 

(13) Rule 1105 of the Rules and Regulations of the Oil 
Conservation Division requires the f i l ing of Form C-105 winch includes ail 
special tests conducted on the weil (item 1, 3, 4, and 5 of the 
Subpoena), one copy of ail electrical and radio-activity logs run on the 
well (part of item 2 of the Subpoena), wliich information becomes of 
public record immediately, or if so requested by the operator of tho well, 
after being held confidential for SO days. Daily dri l l ing and completion 
reports (item 9 of the Subpoena) could be public record i f they contain 
testing information. Rule 1105 fur ther provides that the data may be 
introduced in public hearing regardless of tho request that i t be held 
confidential. 

(14) Santa Fe could keep all information on the Kacliina "8" 
Federal No. 1 well confidential for QO days from completion i f i t dismisses 
the pending application and does not seek to involve the police powers of 
the State to force pool Hanley, 

(15) I n order to comply with minimum due process requirements 
implicated by State action and to protect the correlative'rights of Hanley, 
Santa Fe should be required to provide sufficient information for Hanley 
to make an informed decision as to which of the alternatives set for th 
above i t elects to follow by having access to data which, normally 







STATE OF NEW MEXICO 
OIL CONSERVATION COMMISSION 

IN THE MATTER OF THE HEARING CALLED 
BY THE OIL CONSERVATION 
COMMISSION FOR THE PURPOSE OF CONSIDERING: 

CASES NO. 10446, 10447 
10448, 10449 

ORDER R-9679 
APPLICATION OF YATES PETROLEUM 
CORPORATION FOR A PERMIT TO DRILL, 
EDDY COUNTY, NEW MEXICO 

ORDER OF THE COMMISSION 

BY THE COMMISSION: 

This cause came on for hearing on motions to quash sub poenas duces tecum 
at 9:00 a.m. on May 22, 1992 at Santa Fe, New Mexico, before the Oil Conservation 
Commission of New Mexico, hereinafter referred to as the "Commission", all members 
being present fo r hearing. 

NOW, on this 12th day of June, 1992, the Commission, having considered the 
arguments of counsel, 

FINDS THAT: 

(1) Due public notice having been given as required by law, the Commission 
has jurisdiction of this cause and the subject matter thereof. 

(2) These cases have been consolidated for purpose of hearing. 

(3) Reference is made to parties and locations which are matters of record 
in this proceeding and detailed, descriptions are not given herein. 

(4) Yates Petroleum Corporation has requested and the Commission has 
issued the following sub poenas duces tecum: 

(a) dated Apri l 16, 1992, directed to Bob Lane, New Mexico Potash 
Corporation; 

(b) dated May 6, 1992, directed to Leslie Cone, District Manager, 
Bureau of Land Management. 

(5) New Mexico Potash Corporation, operator of the LMR in question, 
objects to providing the information on core-holes outside of section 2, the section 
on which the proposed wells are to be located, and has moved to quash the sub 
poenas because the information Yates is requesting is confidential and proprietary. 

E x h i b i t "C 
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(6) The burden is on Yates to prove that the wells in question can be drilled 
without causing undue waste of potash. 

(7) Yates cannot adequately prepare its case without access to the 
information considered confidential and proprietary by New Mexico Potash. 

(8) A protective order can be established which will protect New Mexico 
Potash proprietary interests and stil l a f ford Yates the opportunity to adequately 
prepare its case. 

IT IS THEREFORE ORDERED THAT: 

(1) The motion of New Mexico Potash Corporation to quash the sub poena 
duces tecum, identified in Finding 4 herein, issued by the Commission at the request 
of Yates Petroleum Corporation is hereby denied. 

(2) Unless the parties otherwise agree, the information sought from New 
Mexico Potash Corporation shall be produced not later than 1:00 p.m. on June 17, 
1992. 

(3) Unless otherwise agreed by the parties and the Bureau of Land 
Management, the information sought from BLM shall be produced at the Roswell 
District office of the BLM not later than 1:00 p .m. on June 19, 1992. 

(4) Unless the parties otherwise agree on alternative protective orders 
approved by the Director of the Oil Conservation Division, production shall be 
subject to the following confidentiality provision: 

(a) Inspection of the confidential information shall be limited to one 
attorney, one management representative and one expert for 
Yates Petroleum Corporation. 

(b) No reproductions shall be made of any confidential material 
without the consent of New Mexico Potash Corporation or an 
order of this Commission. 

(c) No representative of Yates shall disclose the information to any 
other person, including any other person within Yates Petroleum 
Corporation. 

(5) Violation of the confidentiality provisions of this order or of any 
agreement .-ntered into by the parties shall be grounds for contempt of this 
Commission. 

(6) If i t is determined that any confidential material must be presented at 
hearing, the parties and the Chairman of the Commission shall determine what 
measures shall be undertaken to preserve the confidentiality of the information. 
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(7) The Commission retains j u r i s d i c t i o n of this matter for the entry 
of such further orders as i t deems necessary. 

DONE at Santa Fe, New Mexico, on the day and year hereinabove desig­
nated. 

STATE OF NEW MEXICO 
OIL CONSERVATION COMMISSION 

GARY CARLSON, 
Member 

WILLIAM W. WEISS, 
Member 

r t 
WILLIAM J . LEMJgf, 
Chairman 

S E A L 

\ 
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tended to punish the wrongdoer and deter 
others from engaging in similar conduct. 
450 N.E.2d at 495. Applying a similar ra­
tionale as employed in Rusted, the Hawaii 
court in l n re WPMK Corp. decided that 
innocent partners are not liable for punitive 
damages unless it could be shown "that the 
partnership authorized, ratified, controlled, 
or participated in the alleged tortious activ­
ity." 59 B.R. at 997. 

" 'The rule [on derivative liability] is well 
established in New Mexico that the princi­
pal, or master, is liable for punitive or 
exemplary damages only in cases where 
the principal or master has in some way 
authorized, participated in or ratified the 
acts of the agent or servant, which acts 
were wanton, oppressive, malicious, fraud­
ulent or criminal in nature.' " Samedan 
Oil Corp. v. Neeld, 91 N.M. 599, 601, 577 
P.2d 1245, 1247 (1978) (quoting Couillard 
v. Bank of KM., 89 N.M. 179, 181, 548 P.2d 
459, 461 (Ct.App.1976)). This rule sup­
ported the holding in Newberry v. Allied 
Stores, Inc., 108 N.M. 424, 773 P.2d 1231 
(1989), a defamation case in which we re­
versed an employer's liability for punitive 
damages due to the employee's tort. "[A] 
master or employer is liable for punitive 
damages for the tortious act of an employ­
ee acting within the scope of his [or her] 
employment and where the employer in 
some way participated in, authorized or 
ratified the tortious conduct of the employ­
ee." Id. at 431, 773 P.2d at 1238 (citing 
Samedan Oil Corp.). 

Our law is consistent with the rule set 
out by the United States Supreme Court in 
the seminal case of Lake Shore & Michi­
gan Southern Railway Co. v. Prentice, 
147 U.S. 101, 107, 13 S.Ct. 261, 262, 37 
L.Ed. 97 (1893), that punitive damages can 
only be awarded against one who has par­
ticipated in the offense. Samedan, 91 
N.M. at 601, 577 P.2d at 1247. In other 
words, "a master or principal is not liable 
for punitive damages unless it can be 
shown that in some way he also has been 
guilty of the wrongful motives upon which 
such damages are based." Id. at 602, 577 
P.2d at 1248. 

'• In Gallegos this court prescribed that the de­
termination as to the liability for punitive dam­
ages must be made separately when two or 

CO. v. OIL CONS. COM'N 103 
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In Meleski, unlike the case at bar, the 
court held there was sufficient evidence for 
the jury to have found that the partners 
ratified or authorized the fraudulent acts. 
Here the court specifically found that the 
copartners, Mrs. Glenn and the Popes, 
"committed no fraudulent acts." Accord­
ingly, absent a finding of ratification, au­
thorization, or participation in the fraudu­
lent conduct, punitive damages may not be 
recovered from copartners for one part­
ner's fraudulent conduct.1 Glenn, his wife, 
and Mr. and Mrs. Pope, as partners in P & 
G Investments are liable to plaintiff jointly 
and severally for the award of compensato­
ry damages, attorney fees, and costs; how­
ever, only Glenn is liable to plaintiff for the 
award of punitive damages. 

IT IS SO ORDERED. 

BACA and MONTGOMERY, JJ., concur. 
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dar, D.J., approving final order of the Oil 
Conservation Commission governing pro­
duction of oil from pool. The Supreme 
Court, Baca, J., held that: (1) Commission 
member's_ex .Barte _.contact_ with interest 
owner did not create appearance of impro-_ 
priety; (2) interest owner's protected prop­
erty right in producing oil underlying its 
tract was not implicated by virtue of anoth­
er interest owner's drilling of well; (3) 
Commission did not exceed its authority 
under Oil and Gas Act when approved; and 
(4) Statutory Unitization Act does not pre­
clude unitization of field in primary produc­
tion. 

Affirmed. 

given notice of possible deprivation and an 
opportunity to defend; in addition, the trier 
of fact must he nnhiased and may not have 
predisposition_rej£arding outcome of case. 
TrSjCX'"Const.Amend. 14. 

4. Constitutional Law <S=296(1) 
Interest owner in oil pool was not de­

nied due process on appeal from Oil Con­
servation Commission when district court 
dismissed with prejudice its claim of bias^ 
on part of Commission member; court al­
lowed briefing on question of whether to 
vacate claim of bias and whether dismissal 
of bias claim should be with or without 
prejudice. U.S.C.A. Const.Amend. 14. 

am. 

1. Administrative Law and Procedure 
©=682 

Mines and Minerals @=92.21 
Oil Conservation Commission's failure 

to provide proper citation to record in its 
answer brief did not require Supreme 
Court to disregard Commission's argu­
ments or to accord Commission's argu­
ments less weight on appeal; rather, coun­
sel for Commission would be advised to 
read and follow appellate rules to avoid 
future violations. SCRA 1986, Rule 12-
2^3, subds. A(3), B. 

2. Administrative Law and Procedure 
<s=314 

Constitutional Law <s=296(l) 
Ex parte contact by member of Oil 

Conservation Commission with owner of 
interest in oil pool prior to owner's second 
directional drilling^Etempt, member's con-
3n^haTappfbval of the drilling, and subse-
qulSff^rffcTpation Pri" affirmance of deci-
sion 6y C61nrhisslon7-did hot create appear­
ance of - impropriety, in violation of due 
process; bias issue was not raised at Com­
mission hearing, and member did not ex­
press opinion regarding outcome of case 
prior to hearing. NMSA 1978, §§ 70-2-2 
to 70-2-1, 70-2-11; Tj.S.C.A. Const.Amend. 

3. Constitutional Law ©=255(1), 278(1.1) 
_ X A t a minimum, procedural due process 
requires that before being deprived of life, 
liberty, or property, a person or entity be 

5. Constitutional Law ©=277(1) 
Interest owner's protected property 

right in producing oil underlying its tract in 
oil pool was not implicated by virtue of 
another interest owner's drilling of the 
well, for purposes of due process notice 
and hearing requirements. U.S.C.A. Const. 
Amend. 14. 

6. Administrative Law and Procedure 
•3=475 

Constitutional Law @=296(1) 
Mines and Minerals ©=92.17 

Oil Conservation Commission did not 
violate interest owner's due process rights 
in proceeding to determine whether to ap­
prove unorthodox well in oil pool and im­
pose production penalty when it considered 
issues concerning allocation of production 
from pool, protection of correlative rights 
of pool members, and prevention of waste; 

-parties had general notice of issues to be 
determined, and other evidence was 
presented at hearing before Commission 
made its final decision. U.S.C.A. Const. 
Amend. 14. 

7. Constitutional Law ©=296(1) 
Mines and Minerals ©=92.78 

Oil Conservation Commission did not 
violate interest owner's substantive due 
process rights when it set low allowable 
production from unorthodox well in oil 
pool: Commission did not act in arbitrary 
or capricious manner, and Commission's ac­
tions were consistent with its statutory 
duties to prevent waste and protect correla-
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tive rights of other producers in the pool. 
TJ S.CA. Const.Amend. 14. 

S. Mines and Minerals ©=92.78 
Oil Conservation Commission did not 

exceed its authority under Oil and Gas Act 
when it approved unorthodox well in oil 
pool, placed restriction on production from 
that well, and limited oil production from 
entire pool; well was located so that it 
could produce oil from top portion of pool, 
thereby avoiding waste, but was also locat­
ed so that it could effectively drain pool, 
supporting production penalty. NMSA 
1978, §§ 70-2-11, 70-2-12, subd. B(7). 

9. Mines and Minerals ©=92.78 
Statutory Unitization Act does not pre­

clude unitization of oil field in primary pro­
duction. NMSA 1978, §§ 70-2-11, subd. A, 
70-7-1. 

10. Mines and Minerals ©=92.78 
Oil Conservation Commission did not 

violate its rules set out in order establish­
ing oil pool when it allowed interest owner 
to drill well at nonstandard location with­
out prior notice and hearing to other lease 
holders in pool, where other lease holders 
had notice of subsequent hearing to deter­
mine whether well would be allowed to 
produce oil. 

11. Mines and Minerals ©=92.79 
Substantial evidence supported deci­

sion Oil Conversation Commission approv­
ing well in unorthodox location in oil pool, 
placing restriction on production from that 
well, and limiting production from entire 
pool. NMSA 1978, §§ 70-2-4, 70-2-5, 70-
2-33, subd. H. 

12. Administrative Law and Procedure 
©=791 

"Substantial evidence" necessary to 
support agency decision is relevant evi­
dence reasonable mind would accept as suf­
ficient to support conclusion. 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

13. Administrative Law and Procedure 
©=791 

In determining whether there is sub­
stantial evidence to support administrative 

CO. v. OIL CONS. COM*N 105 
N.M. 103 

agency decision, Supreme Court reviews 
whole record; in such review, Court re­
views evidence in light most favorable to 
upholding agency determination, but does 
not completely disregard conflicting evi­
dence. 

14. Administrative Law and Procedure 
©=788 

Agency decision will be upheld if the 
Supreme Court is satisfied that evidence in 
record demonstrates reasonableness of its 
decision. 

15. Mines and Minerals ©=92.78 
Oil Conservation Commission's deci­

sion to approve unorthodox well drilled in 
oil pool, place restrictions on production 
from that well, and limit production from 
entire pool, was not arbitrary and capri­
cious; Commission considered evidence 
presented by parties, and in light of its 
statutory duties to protect correlative 
rights and avoid waste, fashioned creative 
solution to resolve dispute. NMSA 1978, 
§ 70-2-13. 

Padilla & Snyd<grL Ernest L. PadilhQSan-
ta Fe, Brown, Maroio£y__&rOaks Hartline, 
K. Douglas^errih^^J^aUas^ex., for appel­
lant. 

Robert G. §tovaTl, Santa Fe, for Oil Con­
servation Com'n. 

Campbell, Carr, Berge & Sheridan, Wil­
liam R^Carr, Santa Fe, for Stevens Operat­
ing Corp. 

OPINION 

BACA, Justice. 

This appeal involves a series of orders 
issued by the New Mexico Oil Conservation 
Commission (the "Commission") and the 
New Mexico Oil Conservation Division (the 
"Division"). These orders established and 
govern the production of oil from the 
North King Camp Devonian Pool (the 
"Pool") in which appellant, Santa Fe Explo­
ration Company ("Santa Fe"), and cross-
appellant, Stevens Operating Corporation 
("Stevens"), owned interests. After the Di­
vision approved Stevens's request to drill a 

i 

"I M 
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well at an unorthodox location and limited 
production from the well, both Santa Fe 
and Stevens petitioned the Commission for 
a de novo review. After consolidation of 
the petitions, the Commission, in its final 
order, approved the Stevens well, placed 
restrictions on Stevens's production from 
this well, and limited oil production from 
the entire Pool. Pursuant to NMSA 1978, 
Section 70-2-25 (Repl.Pamp.1987), both 
Santa Fe and Stevens appealed the final 
order of the Commission to the district 
court, which affirmed. Both parties appeal 
the decision of the district court. We note 
jurisdiction under Section 70-2-25 and af­
firm. 

I 

In December 1988, at the request of San­
ta Fe, the Division issued Order No. R-
8806, which established the Pool and the 
rules and regulations governing operation 
of the Pool. These rules established stan­
dard well spacings and a standard unit size 
of 160 acres; regulated the distances that 
wells could be placed from other wells, the 
Pool boundary, other standard units, and 
quarter-section lines; set production limits 
for wells in the Pool; and outlined proce­
dures for obtaining exceptions to the rules. 
The order also approved Santa Fe's Hol-
strom Federal Well No. 1 (the "Holstrom 
well") for production, which Santa Fe be­
gan producing at the rate of 200 barrels 
per day. 

In April 1989, Curry and Thornton ("Cur­
ry"), predecessors in interest to Stevens, 
applied to the Division to drill a well in the 
Pool and for an exception to the standard 
spacing and well location rules. Curry re­
quested the non-standard spacing because 
it claimed that geologic conditions would 
not allow for production of oil from their 
lease from an orthodox well location. San­
ta Fe 1 opposed the application, claiming 
that the well would impair its correlative 
rights to oil in the Pool. In its Order No. 
R-8917, the Division approved Curry's ap­
plication to drill the well at the unorthodox 

1. Santa Fe and Exxon USA were co-owners of 
both the lease and the production from the 
Holstrom weil. While both Santa Fe and Exxon 

location but imposed a production penalty 
limiting the amount of oil that Curry could 
produce from the well to protect correlative 
rights of other lease holders in the Pool. 

In May, Stevens, which had replaced Cur­
ry as an operator in the Pool, applied to the 
Division for an amendment to Order No. 
R-8917. Stevens requested that, instead of 
drilling the well authorized by Order No. 
R-8917, it be allowed to enter an existing 
abandoned well and drill directionally to a 
different location. The requested well, if 
approved and drilled, would also be at an 
unorthodox location. Santa Fe opposed the 
amendment and objected to the original 
production penalty, which it contended 
should have allowed less production from 
the Stevens well. The Division approved 
Stevens's application and issued Order No. 
R-8917-A amending Order No. R-8917. 
The amended order, while allowing di­
rectional drilling to an unorthodox location, 
required Stevens to otherwise meet the re­
quirements of the original order, including 
the original production penalty. 

Stevens proceeded to drill the well autho­
rized by the amended order. When the 
well failed to produce oil, Stevens contacted 
the Division Director and requested approv­
al to re-drill the well to a different location 
and depth. The Director permitted Stevens 

~to~continue^rininj![^^ 
subject to subsequent orders to be entered 

'after notice to all affected parties and a 
hearing. Stevens drilled and completed 
this well (the "Deemar well") and filed an 
application for a de novo hearing by the 
Commission to approve production from 
the well and to consider the production 
penalty. See NMSA 1978, § 70-2-13 
(Repl.Pamp.1987) (decisions by the Director 
may be heard de novo by the Commission). 
Santa Fe also filed an application for a de 
novo hearing opposing Stevens's applica­
tion or, in the alternative, urging that a 
production penalty be assessed against the 
Stevens well. 

The Commission consolidated the peti­
tions and, after notice to the parties and a 

USA contested the application, for the sake of 
simplicity we wil l refer to them collectively as 
"Santa Fe." 

*5 
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hearing, entered Order No. R-9035. This 
order estimated the totai amount of oil in 
the Pool and the amount of oil under each 
of the three tracts in the Pool.2 The order 
*et the total allowable production from the 
Pool at the existing production rate of 235 
barrels per day,3 and allocated production 
to the two wells in accordance with the 
relative percentages of oil underlying each 
of the three tracts. Under this formula, 
Stevens was allowed to produce 49 barrels 
per day from its Deemar well, Santa Fe 
was allowed to produce 125 barrels per day 
from its Holstrom well, and the undevel­
oped tract left in the Pool would be allowed 
to produce 61 barrels per day, if developed. 
The order also allowed the production to be 
increased to 1030 barrels per day if all 
operators voluntarily agreed to unitized op­
eration of the Pool. 

Pursuant to NMSA 1978, Section 70-2-
25(A), both Santa Fe and Stevens applied to 
the Commission for a rehearing. Santa Fe 
contended that the second attempt at di­
rectional drilling was unlawful; that it was 
denied due ̂ process and equal protection by 

' the ex parte contact between Stevens and 
the Division Director; that the findings of 
the Commission apportioning production 
were not supported by the evidence; that 
the reduction of production was not sup­
ported by the evidence and was erroneous, 
capricious, and contrary to law; and that 
the unitization was illegal and confiscatory 
to Santa Fe. Stevens argued that the or­
der was contrary to law because it would 
result in the drilling of an unnecessary well 
on the undeveloped tract, which would re­
sult in waste; that the order was arbitrary, 
capricious, unreasonable, and contrary to 
law because it exceeded the Commission's 
statutory authority; that the order violated 

. 'is du£ process rights; and that the~fmcT-' 
ings regarding recoverable reserves were 
contrary to the evidence and arbitrary and 

CO. v. OIL CONS. COM'N 107 
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capricious. When the Commission took no 
action on the applications for rehearing, the 
petition was presumed to be denied and 
each party appealed to the district court, 
which consolidated the appeals. See 
NMSA 1978, § 70-2-25. 

On appeal to the district court, Santa Fe 
contended that Order No. R-9035 was arbi­
trary and capricious, that it was not sup­
ported by substantial evidence, that the 
Commission exceeded its statutory authori­
ty, and that the Commission Chairman's 

2- The order estimated oil productive rock vol­
ume in the Pool to be 10,714 acre-feet and 
allocated the oil as follows: 21% to the tract on 
which Stevens held the lease and where the 
unorthodox well was located (E/2 W/2 of sec­
tion 9); 53% to the tract on which Santa Fe held 
the lease and where the Holstrom well was 
located (SE/4 of section 9); 26% to the tract on 

_biaŝ  against Santa Fe denied ItTdue p_rocess. 
Stevens contended that the order was arbi­
trary, capricious, and unreasonable; that it 
was contrary to law; and that it denied 
Stevens's rights to due process. The trial 
court, after a review of the evidence pres­
ented at the Commission's hearings, af­
firmed the Commission's order. The trial 
court also dismissed, with prejudice, Santa 
Fe's contention of bias. 

Pursuant to Section 70-2-25, both Santa 
Fe and Stevens appeal the district court 
decision to this Court. Santa Fe contends 

_(1) that it was denied procedural due 
process because the Commission was bi^_ 

. ased; (2). that the district court erred when 
it failed to consider the question of bias; 
(3) that the Division violated its own regu­
lations and procedures; "(4) that the Com- " 
mission abused its Ifiscretion when it low­
ered allowable production from the Pool; 
and (5) that the Commission decision was 
not supported by the evidence and was 
arbitrary and capricious. Stevens contends 
(1) that the Commission exceeded its au­
thority when it reduced allowable produc­
tion in an attempt to unitize operation of 
the Pool; (2) that the order violated the 
Commission's statutory duty to prevent 
waste; (3) that the order was not supported 
by substantial evidence; and (4) that its 
rights to due process were violated. Be­
cause of a substantial overlap of issues 

which Santa Fe held the lease and where no 
producing well was located (NE/4 of section 9). 

3. At the time, Santa Fe was producing 200 bar­
rels per day of oil from its Holstrom well. 
Under the production penalty formula imposed 
by the prior Division order, Stevens would have 
been allowed to produce 35 barrels per day 
from its Deemars well. 
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raised by Santa Fe and Stevens, we consol­
idate these issues and address the follow­
ing: (1) whether the. Commission's actions 
violated due process rights of either Santa 
Fe or Stevens; (2) whether by issuing Or­
der No. R-9035 the Commission exceeded 
its statutory authority or violated any of its 
own rules; (3) whether the Commission's 
order was supported by substantial evi­
dence; and (4) whether the Commission's 
order was arbitrary and capricious. 

I I 

[1] Before addressing the substance of 
this appeal, we first must address an issue 
of appellate procedure. Santa Fe contends 
that the Commission, in its answer brief, 
has disregarded SCRA 1986, 12-213 (Cum. 
Supp.1991), bŷ  failing to provide proper 
citation to the^record proper^transcript of 
proceedings, and exhibits on which it relied. 
In light of this failure, Santa Fe urges us 
to disregard the Commission's arguments 
or, in the alternative, to accord the Com­
mission's arguments less weight. 

We agree with Santa Fe that the Com­
mission failed to provide proper citations in 
its answer brief. Rule 12-213(B) requires 
an answer brief to meet the same require­
ments as the brief in chief, which include 
"citations to authorities and parts of the 
record proper, transcript of proceedings _qr_ 
exhibits relied on." Cjjule 12-213(AX3). 
The Commission's answer brief contains 
numerous factual statements without a sin- . 
gle citation to the record below, except for 
a passing reference to several findings 
made by the Commission (but without cita­
tion to where such findings appear in the 
Record Proper) and one citation to the 
record in which the Commission's brief 
quoted Santa Fe's brief in chief and cita­
tion. The Court of Appeals, in addressing 
a similar violation, stated: 

[W]e caution [appellant's] counsel re-. 
galt^ingjriolations of our appellate rules.. 
[Appellant] provided., no_ citations to the_ 
parts of the record and transcript he 

~reTiecT6n7a~violaTW"6T"SCRA 1986, 12-
213(A)(1)(c) and (A)(2). Technically, we 
have no duty to entertain any of [appel­
lant's] contentions on appeal due to this 

procedural violation. See Bilbao v. Bil­
bao, 102 N.M. 406, 696 P.2d 494 (Ct.App. 
1985). [Appellant's] counsel also failed 
to provide case authority for several of 
his issues, a violation of Rule 12-
213(A)(3). We remind counsel that we 
are not requirelT^do^ins^es^a^^ 
re Adoption of&oe^r4©©-N-.M.~7€4, 676 
P.2d 1329 (1984) ]. We will not review 
issues raised in appellate briefs and un­
supported by cited authority. Id. 

Fenner v. Fenner, 106 N.M. 36, 41-42, 738 
P.2d 908, 913-14 (Ct.App.), cert, denied, 
106 N.M. 7, 738 P.2d 125 (1987). As the 
Court of Appeals advised appellant's coun­
sel in Fenner, we advise counsel for the 
Commission "to read and follow the appel­
late rules to avoid future violations." Id. 
106 N.M. at 42, 738 P.2d at 914. 

I l l 

We turn now to the due process claims of 
Santa Fe and Stevens. Santa Fe claims 
that it was denied procedural due process 
for three separate reasons: (1) the Commis­
sion was biased by the ex parte communica: 
tion between the Division Director and Ste­
vens thereby tainting its decision; (2) the 
Division Director's approval of the second 
directional drilling attempt was given prior 
to notice and a hearing; and (3) the Com­
mission failed to give notice that it was 
going to consider limiting allowable produc­
tion from the Pool. Stevenŝ  while contest­
ing Santa Fe's charge of bias, contends 
that its procedural due process rights were 
violated because the Commission failed to 
give adequate notice j ^ j t s jmteh t to limit 
production from the entire field. Stevens 
also claims that its substantive due process 
rights were violated by the Commission's 
allegedly erroneous determination of the 
recoverable reserves underlying the Pool. 
We address each contention below. 

[2] Santa Fe argues that its procedural 
due process rights were denied because the 
"Division Director hadCex parte contacfVith 
Stevens prior to Stevens's" second" direction-
al drilling attempt, conditionally approved—,, 
the drilling, and then participated m t h i 
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•iffirmance of this decision as a member of 
t ne Commission. This action, Santa Fe 
contends, gives the appearance of impro­
priety Jind irrevocably taints the Commis­
sion's decision, and, as such, renders the 
decision voidable. See, e.g., Professional 
Air Traffic Controllers Org. v. Federal 
Labor Relations Auth., 685 F.2d 547, 564 
(D.C.Cir.1982). Santa Fe also contends 
that the district court erred when it dis­
missed its claim of bias with prejudice. 
Santa Fe argues that the court should have 
allowed its discovery motion on the issue of 
bias rather than dismissing with prejudice. 
These actions, Santa Fe concludes, violated 
its rights to procedural due process. 

[3] At a minimum, procedural due 
process requires that before being deprived 
of life, liberty, or property, a person or 
entity be given notice of the possible depri­
vation and an opportunity to defend. Reid 
v. New Mexico Bd. of Examiners in Op­
tometry, 92 N.M. 414, 415-16, 589 P.2d 
198, 199-200 (1979). In addition, the trier 
of fact must be unbiased and may not have 
a predisposition regarding the outcome of 
The case. Id. at 416; 589 P.2d at 200. Our 
cases also require the appearance of fair-
uiiss. to be present.. Id. 

The inquiry is not whether the Board 
members are actually biased or preju­
diced, but whether, in the natural course 
of events, there is an indication of a 
possible temptation to an average man 

_sitting_as ajudge to try the case with 
bias foi^or against̂ any_^sue presented to 
him. 

Id. The above principles are applicable to 
administrative proceedings, such as the in­
stant case, where the administrative agen­
cy adjudicates or makes binding rules that 
affect the legal rights of individuals or 
entities. Id. Due process safeguards are 
particularly important in administrative 
agency proceedings because "many of the 
customary safeguards affiliated with court 
proceedings have, in the interest of expedi­
tion and a supposed administrative efficien­
cy, been relaxed." Id. 

In Reid, the Board of Examiners in Op­
tometry initiated disciplinary proceedings 
against Dr. Reid for alleged misconduct. 
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Prior to the hearing and pursuant to a 
statute, Reid disqualified two of the five 
Board members. At the hearing, Reid 
moved to disqualify one of the remaining 
Board members, Dr. Zimmerman, on the 
basis of bias. Reid based his motion on 
Zimmerman's prior statements that Reid 
would, lose bis. license after the hearing. 
After Zimmerman testified that he could 
render a fair and impartial decision, the 
Board denied Reid's request to disqualify 
Zimmerman. The Board revoked Reid's li­
cense to practice and he appealed to the 
district court, which affirmed. Id. at 415, 
589 P.2d at 199. On appeal to this Court, 
Reid claimed that Zimmerman's testimony 
indicated prejudgment and that the failure 
to disqualify Zimmerman deprived him of 
his right to due process. We agreed and 
held that the Board's failure to disqualify 
Zimmerman violated Reid's due process 
rights because Zimmerman's prior state­
ments indicated bias against Reid. Id. at 
416, 589 P.2d at 200. 

The instant case is distinguishable from 
the Reid case. Unlike the appellant in 
Reid, Santa Fe failed to raise the issue of 
the Division Director's bias at the Commis­
sion hearing, even though it was aware of 
the prior ex parte contact. Unlike the 
Board member in Reid, the Director in the 
instant csfid&d not express an opinion 

_regardin£j3^ outcome ofdjfje '̂case prior to 
• the hearing. The Dlrect^OTgirejy_£ermit:L_ 
- ted Stevens to drill a second exploratory 
- "'°}IiLi*° "wn risk and/'"r'rl't'r'rRri fjpprriv-
-al of production from the vgetirxm further 
Commission action. He mafl^ho* comment 
671116 pro babUIEy* of Comn approval 
or on^e^ossible™production penalties that! 
could"*W™Ssessed._ ~A~dditionallyf at the 
original hearing, the Director could have 
approved Stevens's request to drill the well 
to a different depth. Moreover, by statute, 
the Director is a member of the Commis­
sion, NMSA 1978, Section 70-2-4 (Repl. 
Pamp.1987), and has a_djity__to-4)reveniM.. 
waste, NMSA 1978, Sections 70-2-2, 

"-3 (Repl.Pamp.1987) (defining and prohibit­
ing waste); NMSA 1978, Section 70-2-11 
(Repl.Pamp. 1987) (setting out duties). 
Here, the Director avoided waste by allow­
ing the second well to be dnne^7_wnTcrr'"=* 
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eliminated the expense of removing the 
drilling rig from the drilling site and mov­
ing the rig back after approval was ob­
tained. As Reid is distinguishable, we hold 
that the Commission did not violate Santa 
Fe's procedural due process rights by vir­
tue of bias. 

[4] In addition, Santa Fe was not denied 
due process when the district court dis­
missed its claim of bias with prejudice. 
The court allowed briefing on the question 
of whether to""vacate the claim of bias and 
whether dismissal of the bias claim should 
be with or without prejudice. More is not 
required. See Lowery v. Atterbury, 113 
N.M. 71, 73, 823 P.2d 313, 315 (1992). See 
also, Jones v. Nuclear Pharmacy, Inc., 
741 F.2d 322, 325 (10th Cir.1984) (cnicedur-
aljiue process not violated where petitioner 
given^opportunity toliddress issue by mem­
orandum). 

B 

We next address other claims by the 
parties that their respective rights to proce­
dural due process were denied. Santa Fe 
contends that the Commission's actions im­
paired its constitutionally protected proper­
ty rights with neither adequate notice nor 
an opportunity to be heard regarding two 
separate issues: (1) whether the Commis­
sion should grant permission for Stevens's 
second directional drilling attempt; and (2) 
whether the Commission should reduce the 
Pool wide allowable production. Stevens 
also contends that it was denied procedural 
due process when the Commission failed to 
provide notice prior to the hearing that 
Pool wide allowables might be reduced as a 
consequence of the hearing. 

[5] Santa Fe's first argument is that, 
by allowing Stevens to drill the second well 
without notice or a prior hearing, the Com­
mission denied Santa Fe due process. Be­
fore due process is implicated, the party 
claiming a violation must show a depriva­
tion of life, liberty, or property. Reid, 92 
N.M. at 415-16, 589 P.2d at 199-200. In 
the instant case, the property right impli­
cated is Santa Fe's right to produce the oil 

underlying its tract in the Pool. This right 
was not implicated by virtue of Stevens 
drilling a well, but rather would be impli­
cated by Stevens being allowed to produce 
oil from the well. Santa Fe had notice and 
an opportunity to be heard before the Com­
mission granted Stevens permission to pro­
duce oil from the Deemar well. Because 
no due process right was implicated, we 
find no violation of due process. 

[6] Citing Jones and McCoy v. New 
Mexico Real Estate Comm 'n, 94 N.M. 602, 
614 P.2d 14 (1980), both Santa Fe and Ste­
vens claim that the Commission deprived 
them of procedural due process. They ar-

,gue that the Commission failed to give 
^adequate notice that it would consider lim­
iting production from the Pool. Both claim 
that the only issues before the Commission 
were whether the Deemar well should be 
approved and what production penalty 
should be imposed. Because the Commis­
sion went beyond these issues and decided 
an issue of which the parties neither had 
notice nor an opportunity to be heard, both 
parties conclude that the Commission vio­
lated their due process rights. 

Curiously, none of the parties cited Na­
tional Council on Compensation Insur­
ance v. New Mexico State Corporation 
Commission, 107 N.M. 278, 756 P.2d 558 
(1988), which we find controlling. In Na­
tional Council, the National Council on 
Compensation Insurance ("NCCI") filed a 
premium rate increase for all worker's 
compensation carriers operating in New 
Mexico with the State Insurance Board. 
Prior to a hearing considering the rate in­
crease, the Insurance Board, by letter and 
a subsequent mailed notice, informed NCCI 
that a hearing had been scheduled to allow 
public written and oral comments regard­
ing the proposed rate increases and to al­
low NCCI to present its filing. The notice 
provided that the hearing would consider 
whether the proposed rate increase was 
excessive, inadequate, or unfairly discrimi­
natory. After the hearing, the Insurance 
Board denied NCCI's rate increase request, 
and NCCI appealed. Id. at 280-82, 756 
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p.2d at 560-62. On appeal, NCCI contend­
ed that its procedural due process rights 
were denied because the notice provided 
was not sufficiently specific to allow NCCI 
to prepare for issues to be addressed at the 
hearing. Id. at 283, 756 P.2d at 563. We 
disagreed and held that the notice provided 
comported with due process requirements 
because "[t]he notice provided NCCI an 
opportunity to be heard by reasonably in­
forming NCCI of the matters to be ad­
dressed at the hearing so that it was able 
to meet the issues involved." Id. at 284, 
756 P.2d at 564. In other words, general 
notice of issues to be presented at the 
hearing was sufficient to comport with due 
process requirements. 

Like the notice given to NCCI in Action­
al Council, both Santa Fe and Stevens 
were reasonably informed as to the issues 
that the Commission would address at its 
hearing on the consolidated petitions. The 
parties themselves had each requested a de 
novo review by the Commission of Ste­
vens's application for a non-standard well 
location. Santa Fe requested that the 
Commission deny the application or, in the 
alternative, impose a production penalty to 
protect its correlative rights. Stevens re­
quested approval of its Deemar well for 
production and asked the Commission to 
reconsider the production penalty. At the 
hearing, the parties presented the evidence 
and requested that the Commission provide 
them the relief that each sought: the right 
to produce its proportionate share of the oil 
from the Pool. The parties knew, prior to 
the hearing, that the Commission would be 
considering production rates from the vari­
ous wells and the correlative rights of all 
parties concerned. 

The cases relied upon by the parties are 
either distinguishable or support the result 
we reach today. In McCoy, we considered 
whether a realtor's right to procedural due 
process was violated when her license was 
revoked by the Real Estate Commission. 
In that case, the district court based its 
decision on an issue raised by the Real 
Estate Commission for the first time on 
appeal. Because the realtor was denied 
notice and any opportunity to prepare her 
-ase and be heard on that issue in the 
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district court, we held that the district 
court's decision violated due process. 
McCoy, 94 N.M. at 603-04, 614 P.2d at 15-
16. In Jones, the appellant claimed that he 
was denied due process when the trial 
court did not allow him to present testimo­
ny at a hearing to determine whether a 
settlement agreement should be approved. 
The Tenth Circuit disagreed, and, held that, 
because the appellant was given notice and 
had the opportunity to be heard by submit­
ting a lengthy memorandum, he was not 
denied due process. Jones, 741 F.2d at 
325. 

Unlike the appellant in McCoy, the par­
ties in the instant case had adequate notice 
of the issues that were going to be ad­
dressed to allow them to prepare their 
cases. In fact, the evidence presented by 
the parties at the Commission's hearing 
shows that they had notice of the very 
issues that the Commission eventually con­
sidered: allocation of production from the 
Pool, protection of the correlative rights of 
Pool members, and prevention of waste in 
the Pool. The parties presented evidence 
of the size, shape, location, and structure 
of the reservoir. The parties presented 
evidence that the Stevens well was located 
so that it could effectively drain the entire 
reservoir and destroy correlative rights of 
the other parties unless a production penal­
ty was assessed. The parties presented 
evidence of the efficient production rate of 
the Santa Fe well. Expert testimony 
presented at the hearing demonstrated that 
the oil in the Pool could be produced more 
efficiently under unitized operation. While 
the Commission crafted a unique solution 
to the problem presented to it, the process 
by which the Commission reached this solu­
tion was not unique. The parties had gen­
eral notice of the issues to be determined, 
and evidence was presented at a hearing 
before the Commission made its final deci­
sion. Under these circumstances, we hold 
that Stevens and Santa Fe had adequate 
notice so as to be reasonably informed of 
the issues to be decided by the Commission. 
Thus, we find no violation of procedural 
due process here. 
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[7] The final due process argument that 
we discuss is whether Stevens's substan­
tive due process rights were violated by the 
Commission's determination of the recover­
able reserves underlying the Pool. Stevens 
argues that the setting of low allowable 
production from the well was an arbitrary 
decision that will deprive it of a valuable 
property right. Stevens, citing Schware v. 
Board of Bar Examiners, 60 N.M. 304, 291 
P.2d 607 (1955), rev'd, 353 U.S. 232, 77 
S.Ct. 752, 1 L.Ed.2d 796 (1957), claims that 
this is a violation of substantive due 
process. We disagree. As discussed in 
Section VI, infra, the Commission did not 
act in an arbitrary or capricious manner. 
Moreover, as demonstrated in Section IV, 
infra, the Commission's actions were con­
sistent with its statutory duties to prevent 
waste and protect the correlative rights of 
other producers in the Pool. 

IV 

The next issue that we address is wheth­
er the Commission exceeded its statutory 
authority or violated its rules when it is­
sued Order No. R-9035. Both Santa Fe 
and Stevens contend that Order No. R-
9035, while not requiring unitization, effec­
tively unitizes operation of the Pool. They 
argue that the Commission does not have 
the statutory authority to require unitiza­
tion of the Pool because, under the Statu­
tory Unitization Act, NMSA 1978, Sections 
70-7-1 to -21 (Repl.Pamp.1987), unitization 
is available only in fields that are in the 
secondary or tertiary recovery phase. 
They assert that, because the Commission 
order effectively unitizes the Pool, a field 
in the primary development phase, the 
Commission exceeded its statutory authori­
ty. In addition, Santa Fe contends that the 
Commission violated its own rules when it 
allowed Stevens's second directional drill­
ing attempt and that Order No. 9035 is 
void. The Commission argues that its ac­
tions were proper under the Oil and Gas 
Act, NMSA 1978, Sections 70-2-1 to -38 
(Repl.Pamp.1987 & Cum.Supp.1991), and 
argues that the Statutory Unitization Act is 
inapplicable to the instant case. 

A 

[8] "The Oil Conservation Commission 
is a creature of statute, expressly defined, 
limited and empowered by the laws creat­
ing it." Continental Oil Co. v. Oil Con­
servation Comm'n, 70 N.M. 310, 318, 373 
P.2d 809, 814 (1962). The Oil and Gas Act 
gives the Commission and the Division the 
two major duties: the prevention of waste 
and the protection of correlative rights. 
NMSA 1978, § 70-2-ll(A); Continental 
Oil Co., 70 N.M. at 323, 373 P.2d at 817. 
Correlative rights are defined as 

the opportunity afforded * * * to the 
owner of each property in a pool to pro­
duce without waste his just and equitable 
share of the oil * * * in the pool, being 
an amount, so far as can be practicably 
determined and so far as can be practica­
bly obtained without waste, substantially 
in the proportion that the quantity of 
recoverable oil * * * under the property 
bears to the total recoverable oil * * * in 
the pool and, for such purpose, to use his 
just and equitable share of the reservoir 
energy. 

NMSA 1978, § 70-2-33(H). In addition to 
its ordinary meaning, waste is defined to 
include "the locating, spacing, drilling, 
equipping, operating or producing, of any 
well or wells in a manner to reduce or tend 
to reduce the total quantity of crude petro­
leum oil * * * ultimately recovered from 
any pool." NMSA 1978, § 70-2-3(A). 

The broad grant of power given to the 
Commission to protect correlative rights 
and prevent waste allows the Commission 
"to require wells to be drilled, operated and 
produced in such manner as to prevent 
injury to neighboring leases or properties." 
NMSA 1978, § 70-2-12(B)(7). In addition, 
the Division and the Commission are "em­
powered to make and enforce rules, regula­
tions and orders, and to do whatever may 
be reasonably necessary to carry out the 
purpose of this act, whether or not indi­
cated or specified in any section hereof." 
NMSA 1978, § 70-2-11., 

In the instant case, evidence presented to 
the Commission indicated that the Pool was 
located under three separate tracts of land. 



SANTA FE EXPLORATION 
Cite as 114 

The Commission was called upon to deter­
mine the total amount of oil in the Pool and 
• he proportionate share underlying each 
•-•net. Stevens's Deemar well was located 
,o that it could produce oil from the top 
nortion of the Pool, thereby avoiding waste 
that would have occurred unless the well 
was allowed. However, the well was locat­
ed so that it could effectively drain the 
entire Pool. The Commission, charged 
with the protection of correlative rights of 
the other lease owners in the Pool, placed a 
production penalty on the well to protect 
these rights. Thus, the Commission at­
tempted to avoid waste while protecting 
correlative rights. We hold that, under the 
facts of this case, the Commission did not 
exceed the broad statutory authority grant­
ed by the Oil and Gas Act. 

[9] Moreover, we are unpersuaded by 
the argument of both Stevens and Santa Fe 
that the Statutory Unitization Act prohibits 
the Commission's actions. They argue 
that, by enacting the Statutory Unitization 
Act, the legislature intended to limit the 
availability of forced unitization to second­
ary and tertiary recovery only. Both Santa 
Fe and Stevens quote the following lan­
guage from the Statutory Unitization Act 
to support their argument: 

It is the intention of the legislature that 
the Statutory Unitization Act apply to 
any type of operation that will substan­
tially increase the recovery of oil above 
the amount that would be recovered by 
primary recovery alone and not to what 
the industry understands as exploratory 
units. 

Section 70-7-1 (emphasis added by Stevens 
and Santa Fe). They assert that this sec­
tion precludes unitization of a field in pri­
mary production such as the Pool. We 
disagree. 

We read the above quoted language from 
Section 70-7-1 merely to say that the Stat­
utory Unitization Act is not applicable to 
tields in their primary production phase, 
such as the Pool in the instant case. Noth-

These rules provided that the standard size for 
proration unit was to be 160 acres, that a well 
could not be located closer than 660 feet from 
the outer boundary of a proration unit nor 
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ing contained in the Statutory Unitization 
Act, including the above quoted section, 
however, limits the authority of the Com­
mission to regulate oil production from a 
pool under the Oil and Gas Act. The Com­
mission still must protect correlative rights 
of lease holders in the Pool while prevent­
ing waste. The Commission still has broad 
authority "to do whatever may be reason­
ably necessary to carry out the purpose of 
this act, whether or not indicated or speci­
fied in any section hereof." NMSA 1978, 
§ 70-2-ll(A). As discussed above, in the 
instant case the Commission's actions were 
within its statutory authority. We hold 
that the circumstances of this case do not 
implicate the Statutory Unitization Act and 
that the Commission's actions in effectively 
unitizing operation of the Pool were an 
appropriate exercise of its statutory au­
thority under the Oil and Gas Act. 

B 

[101 Santa Fe contends that, by issuing 
Order No. R-9035, the Commission abused 
its discretion by failing to follow the rules 
and regulations established by Order No. 
R-8806. That order established the Pool 
and set out special rules and regulations 
designed to prevent waste and protect cor­
relative rights.4 The order also established 
notice and hearing requirements before the 
Commission could allow a non-standard 
well to be drilled in the Pool. Santa Fe 
contends that, by allowing Stevens to drill 
a well at a non-standard location, i.e., to 
within 70 feet of Santa Fe's lease line, 
without prior notice and a hearing, the 
Commission violated its own rules. Santa 
Fe also contends that lowering the allow­
able production from the Holstrom well to 
125 barrels of oil per day without adequate 
notice is a violation of these rules. Santa 
Fe concludes that, because Order No. 9035 
was issued in a manner inconsistent with 
these rules, the order is void and Order 
Nos. 8917 and 8917-A should be reinstated. 
We disagree. 

nearer than 1320 feet from the nearest well in 
the Pool, and that the maximum production 
allowed from a standard production unit would 
be 515 barrels per day. 
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The Commission's actions in this case did 
not violate the Commission's rules estab­
lished by Order No. 8806. While the Di­
rector did allow Stevens to make a second 
attempt to drill a well at an unorthodox 
location without notice to other lease hold­
ers in the Pool, the other lease holders had 
notice of the subsequent hearing to deter­
mine whether this well would be allowed to 
produce oil. In addition, this action was 
designed to further the Director's statutory 
duty to prevent waste by preventing added 
expense in the development of the field. 
Moreover, the Director could have ap­
proved drilling the second Stevens attempt 
at the hearing that it held prior to issuing 
Order No. 8917-A. Thus, the Commis­
sion's actions did not violate the rules es­
tablished by Order No. 8806 and the Com­
mission did not abuse its discretion in this 
matter. 

V 

[11] The next issue that we address is 
whether the Commission's Order No. R-
9035 is supported by substantial evidence. 
Stevens argues that the Commission, in 
determining correlative rights of Santa Fe, 
did not refer to the recoverable oil underly­
ing the tract. Stevens claims that this 
resulted in the Commission apportioning 
more oil in the Pool to Santa Fe than Santa 
Fe deserves based on evidence introduced 
at the hearing. Santa Fe contends that the 
Commission ignored testimony of its expert 
witnesses that indicated that a greater por­
tion of the Pool was under its tract. Santa 
Fe concludes that the Commission underes­
timated its proportionate share of oil in the 
Pool and that this estimate is not supported 
by substantial evidence. 

[12-14] Substantial evidence is relevant 
evidence that a reasonable mind would ac­
cept as sufficient to support a conclusion. 
Rutter & Wilbanks Corp. v. Oil Conserva­
tion Comm'n, 87 N.M. 286, 290, 532 P.2d 
582, 586 (1975). In determining whether 
there is substantial evidence to support an 
administrative agency decision, we review 
the whole record. Duke City Lumber Co. 
v. New Mexico Envtl. Improvement Bd., 
101 N.M. 291, 294, 681 P.2d 717, 720 (1984). 

In such a review, we view the evidence in a 
light most favorable to upholding the agen- t | | | 
cy determination, but do not completely 3 | | 
disregard conflicting evidence. National 5§> 
Council, 107 N.M. at 282, 756 P.2d at 562. . 
The agency decision will be upheld if we '* 
are satisfied that evidence in the record # 
demonstrates the reasonableness of the de- ;1J 
cision. Id. • ¥|. 

Stevens contends that the Commission ? 

did not consider the recoverable reserves rrt 
underlying the Santa Fe tract, see NMSA 
1978, Section 70-2-33(H) (correlative right 
based on recoverable reserves), thereby ov­
erestimating the amount of oil under the ;S 
Santa Fe tract. Stevens also contends that j * 
the Commission ignored testimony by Ste- y-f 
vens's expert witnesses indicating that 
more of the Pool was under Stevens's tract 
than the Commission ultimately concluded. 
Stevens concludes that the record lacks 
substantial evidence to uphold the Commis- j % 
sion's estimate of Santa Fe's proportionate 
share of oil in the Pool. Santa Fe contends . r f!t 
that the Commission underestimated its 
proportional share of oil because the Com­
mission failed to accept as conclusive the 
engineering and geologic evidence present- f. 
ed by Santa Fe of the location and extent 
of the Pool, which would result in a higher 
proportion of the oil being allocated to San- ; ? 
ta Fe. Santa Fe concludes that the Com­
mission's estimate of Santa Fe's propor­
tionate share of oil in the Pool is not sup­
ported by substantial evidence. 

In any contested administrative appeal, 
conflicting evidence will be produced. In -
the instant case, the resolution and inter­
pretation of such evidence presented re­
quires expertise, technical competence, and 
specialized knowledge of engineering and 
geology as possessed by Commission mem­
bers. See NMSA 1978, § 70-2-4 (commis­
sioners to have "expertise in regulation of 
petroleum production by virtue of edu­
cation or training"); NMSA 1978 § 70-2-5 
(director is "state petroleum engineer" who 
is "registered by the state board of regis­
tration for professional engineers and land §: 
surveyors as a petroleum engineer" or "by -
virtue of education and experience [has] * 
expertise in the field of petroleum engi-

i f 
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neermg Where a state agency possess­
es and exercises such knowledge and ex­
pertise, we defer to their judgment. 
Stokes v. Morgan, 101 N.M. 195, 202, 680 
P.2d 335, 342 (1984); Groendyke Transp., 
Inc. v. New Mexico State Corp. Comm'n, 
101 N.M. 470, 477, 684 P.2d 1135, 1142 
(1984). We have reviewed the record and, 
in light of the standard of review detailed 
above, find that the decision of the Com­
mission was reasonable and is supported by 
substantial evidence. 

VI 

[15] The final issue raised by this ap­
peal is whether the decision of the Commis­
sion is arbitrary and capricious. 

Arbitrary and capricious action by an 
administrative agency consists of a rul­
ing or conduct which, when viewed in 
light of the whole record, is unreasonable 
or does not have a rational basis, and 
" 'is the result of an unconsidered, wilful 
and irrational choice of conduct and not 
the result of the 'winnowing and sifting' 
process.' " Garcia v. New Mexico Hu­
man Servs. Dep't, 94 N.M. 178, 179, 608 
P.2d 154, 155 (Ct.App. 1979) (quoting Ol­
son v. Rothwell, 28 Wis.2d 233, 239, 137 
N.W.2d 86, 89 (1965))[, rev'd, 94 N.M. 
175, 608 P.2d 151 (1980) ]. An abuse of 
discretion is established if the agency or 
lower court has not proceeded in the 
manner required by law, the order or 
decision is not supported by the findings, 
or the findings are not supported by the 
evidence. Le Strange v. City of Berke­
ley, 26 Cal.Rptr. 550, 210 Cal.App.2d 313 
(1962). An abuse of discretion will also 
be found when the decision is contrary to 
logic and reason. Newsome v. Farer, 
103 N.M. 415, 708 P.2d 327 (1985); Sol­
ders v. MFG Drilling Co., 103 N.M. 267, 
705 P.2d 172 (Ct.App.1985). 

Perkins v. Department of Human Servs., 
106 N.M. 651, 655, 748 P.2d 24, 28 (Ct.App. 
1987). 

In the instant case, the action of the 
Commission is not arbitrary and capricious. 
As discussed in Section IV, supra, the 
Commission did not exceed its statutory 
authority nor violate its rules when it is­

sued the final order in this case. As dis­
cussed in Section I I I , supra, the Commis­
sion did not deprive either Santa Fe or 
Stevens of their due process rights. As 
demonstrated in Section V, supra, the find­
ings of the Commission were supported by 
substantial evidence. The Commission con­
sidered the evidence presented by the par­
ties, and, in light of its statutory duties to 
protect correlative rights and avoid waste, 
fashioned a creative solution to resolve this 
dispute. While the Commission's solution 
was unique, such a result is not arbitrary 
or capricious "if exercised honestly and 
upon due consideration, even though anoth­
er conclusion might have been reached." 
Perkins, 106 N.M. at 655-56, 748 P.2d at 
28-29 (citing Maricopa County v. Gott-
sponer, 150 Ariz. 367, 723 P.2d 716 (App. 
1986)). In accordance with the foregoing 
discussion, we hold that Order No. R-9035 
is not arbitrary and capricious. 

The judgment of the trial court is AF­
FIRMED. 

IT IS SO ORDERED. 

RANSOM, C.J., and HARRIS, District 
Judge, concur. 
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PREMIER v. OCC 
Supreme Court Argument 

I. Introduction: 

MAY IT PLEASE THE COURT. 

My name is Rand Carroll , Special Assistant Attorney General, appearing on behalf of the 

New Mexico Oil Conservation Commission. 

I SHALL LIMIT my argument to the first issue raised by Premier in its brief—the 

conflict of interest issue. Mr. Bruce representing Exxon and Mr. Carr representing Yates 

Petroleum will follow and address the issues regarding the evidence considered by the 

Commission. 

II. Argument: 

PREMIER IS ASKING THIS COURT TO INVALIDATE an order ofthe Commission 

based upon claimed prejudgment bias on the part of one of the three Commissioners-the 

designee of the Commissioner of Public Lands, Ms. Jami Bailey, at that time the Deputy Director 

of the State Land Office Oil/Gas and Minerals Division. 

THE COMMISSION ORDER APPROVED the unitization or combining of several 

tracts of land, including a tract operated by Premier and other tracts operated by Exxon and 

Yates, so that Exxon could operate the several tracts as one tract or unit. ONLY THE 

COMMISSION CAN ENTER SUCH AN ORDER. Some ofthe tracts are State trust lands, 



including Premier's tract, that require Land Office approval for inclusion in a unit. Such Land 

Office approval is a separate process involving separate issues from the Commission unit 

approval process. The Commission has as its primary responsibilities the prevention of waste and 

the protection of correlative rights. The Land Office has as its primary responsibility the best 

interest of its trust beneficiaries. 

PREMIER CLAIMS THAT SINCE MS. BAILEY, prior to the Commission hearing, 

attended a meeting with Exxon and signed a letter regarding Exxon's application for inclusion of 

state trust lands in the unit, the Commission's order should be invalidated due to prejudgment 

bias on the part of Ms. Bailey. 

PREMIER'S CLAIM, HOWEVER, IS BASED upon an incorrect assumption. Premier 

in its brief continually mischaracterizes Ms. Bailey's signing of this letter as an "approval" of the 

inclusion of Premier's tract in the unit. THE LETTER DOES NO SUCH THING AND 

NOTHING IN THE RECORD SUPPORTS SUCH A CLAIM. The letter does not approve the 

unit, which only the Commission can do, nor does it approve the inclusion of any state lands in 

the unit, but in fact clearly states that [AND I QUOTE] THIS OFFICE HAS REVIEWED THE 

UNEXECUTED COPY OF THE UNIT AGREEMENT FOR THE PROPOSED AVALON 

DELAWARE UNIT... THIS AGREEMENT MEETS THE GENERAL REQUIREMENTS OF 

THE COMMISSIONER OF PUBLIC LANDS WHO HAS THIS DATE GRANTED YOU 

PRELIMINARY APPROVAL AS TO FORM AND CONTENT. PRELIMINARY 

APPROVAL SHALL NOT BE CONSTRUED TO MEAN FINAL APPROVAL IN ANY 

WAYfvThe letter goes on to state that a number of additional items, including the Commission 



approval order, must be submitted prior to final Land Office approval and CONTAINS A 

STATEMENT THAT "APPROVAL WILL BE CONDITIONED UPON SUBSEQUENT 

FAVORABLE APPROVAL BY THE NEW MEXICO OIL CONSERVATION DIVISION". 

THE LETTER, IN EFFECT, IS BUT A MINISTERIAL ACT that tells Exxon that the 

form and content of its proposed Unit Agreement are in compliance with the Land Office's 

general requirements, and that Exxon should now go to the Commission, where the Commission 

considers the application for compliance with its statutory responsibilities. Only after the 

Commission order is obtained and the other requested items are submitted will the Land Office 

approval be granted. Ms. Bailey therefor did not and could not grant approval ofthe Land Office 

application prior to the Commission hearing let alone express a prejudgment as to issues that 

were not even before her IN HER POSITION AT THE LAND OFFICE. 

The Santa Fe Exploration Co. and Reid cases are correctly cited by Premier in its brief 

as addressing prejudgment bias in an agency setting. Like the Director of the Oil Conservation 

Division in the Santa Fe case, Ms. Bailey had knowledge of some of the underlying facts in this 

case prior to the Commission hearing. AS STATED IN THE DAVIS TREATISE ON 

ADMINISTRATIVE LAW: "ADVANCE KNOWLEDGE OF ADJUDICATIVE FACTS THAT 

ARE IN ISSUE IS NOT ALONE A DISQUALIFICATION FOR FINDING THOSE FACTS". 

Since Ms. Bailey at no time prior to the Commission hearing voiced her opinion as to the 

outcome of Exxon's application at the Commission nor commented on the probability of its 

approval, as what occurred in the Reid case, she should not be disqualified due to bias. 



TO CONSTRUE HER SIGNATURE on the letter granting Land Office preliminary 

approval*o£the form and content of Exxon's application at the Land Office, WHICH IS THE 

ONLY EVIDENCE IN THE RECORD PREMIER CAN CITE TO, as being a prejudgment of 

the issues before the Commission is a real stretch that this court is being asked to make and 

should decline to do. 

THANK YOU FOR YOUR TIME. 

OPTIONAL ( SLO v. OCC): The Land Office is a royalty owner with trust 

responsibilities and has promulgated rules as to what applications to include state lands in 

unitizations should contain in order to receive approval. The Commission on the other hand 

examines applications for unitizations as to its responsibilities of preventing waste and protecting 

correlative rights. The Land Office recognizes the differing roles and not only defers to the 

Commission as to issues of prevention of waste and protection of correlative rights but requires 

Commission approval of the unit prior to its own approval of inclusion of state lands in the unit. 

OPTIONAL^Admin v. Hearing Process): The Land Office administrative approval 

process is without notice and hearing. Notice and hearing as to issues of prevention of waste and 

protection of correlative rights are deferred to the Commission. A claim of ex parte contact 

tainting the Comnission order is made by Premier. This normally involves an adversarial 

proceeding where there are opposing parties. Here the claimed ex parte contact was made in the 

ordinary course of an administrative process where it was not yet the time for Premier to voice its 

concerns. Such time was at the OCC where Premier was served with notice ofthe hearing and 

had the opportunity to present its evidence to the Commission. Ms. Bailey's involvement in the 



Land Office administrative process should not taint her judgment on different issues before the 

Commission. 

OPTIONALOJnna letter): The December 13, 1996 letter from Jan Unna, former 

General Counsel for the Land Office, to Counsel for Premier is cited by Premier as admitting the 

existence of a conflict of interest. THIS IS BUT THE EXCHANGE OF OPINIONS OF 

COUNSEL NOWHERE IS THERE A CONFLICT ADMITTED, ONLY THE FUTURE 

POSSIBILITY OF ONE. It should be noted that Mr. Unna does not represent the Commission, 

the Attorney General's office does. Mr. Unna did not consult the AG's office prior to answering. 

The response letter was written two days after the date of the letter from Premier and shortly after 

Mr.Unna assumed the Land Office General Counsel position. In the letter Mr.Unna admitted his 

unfamiliarity with the issue. 
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Exxon Company USA 
P.O. Box 1600* 
Midland, Texas 79702-1600 

Attention: Mr. Joe Thomas 

Re: Request for Preliminary Approval 
Avalon Delaware Unit 
Eddy County, New Mexico 

Dear Mr. Thomas: 

MDAl r \ECc iVED 
-RLAI LANO SERVICE:. 

SHJ 1 

^ MAY 1 7 1995 
1BT*| 

j MPO - MlOLANO 

MPC MDAl r \ECc iVED 
-RLAI LANO SERVICE:. 

SHJ 1 

^ MAY 1 7 1995 
1BT*| 

j MPO - MlOLANO 

RGG 
MDAl r \ECc iVED 
-RLAI LANO SERVICE:. 

SHJ 1 

^ MAY 1 7 1995 
1BT*| 

j MPO - MlOLANO 

RTL 

MDAl r \ECc iVED 
-RLAI LANO SERVICE:. 

SHJ 1 

^ MAY 1 7 1995 
1BT*| 

j MPO - MlOLANO 

TAL. 

MDAl r \ECc iVED 
-RLAI LANO SERVICE:. 

SHJ 1 

^ MAY 1 7 1995 
1BT*| 

j MPO - MlOLANO 

J8£ 

MDAl r \ECc iVED 
-RLAI LANO SERVICE:. 

SHJ 1 

^ MAY 1 7 1995 
1BT*| 

j MPO - MlOLANO 

SHK 

MDAl r \ECc iVED 
-RLAI LANO SERVICE:. 

SHJ 1 

^ MAY 1 7 1995 
1BT*| 

j MPO - MlOLANO 

LLM 

MDAl r \ECc iVED 
-RLAI LANO SERVICE:. 

SHJ 1 

^ MAY 1 7 1995 
1BT*| 

j MPO - MlOLANO 
SES 

MDAl r \ECc iVED 
-RLAI LANO SERVICE:. 

SHJ 1 

^ MAY 1 7 1995 
1BT*| 

j MPO - MlOLANO JHT 

HANOLE !REVIEW*SEE ME ! CIRC 1 FILE 

This office has jre vie wed the unexecuted copy of the unit agreement for the proposed Avalon 
Delaware Unit^niilj riniiiiy^ew4i4iiurja. This agreement meets thdsenerafeeauiremenVs of 
me Commissioner of Public Lands who has This date granted vouforeliminarv^approval ,^ to 

C fornT)ancCcontent̂ "~ — 

Preliminary approval shall(not̂ be construed to mear^naikpproval of this agreemerlun any way^) 
and will not extend any short term leases until final approval and an effective date are given. 

When suBmtccing your "agreement tor final approval, please submit the following: 

* 1. <Ajpglication for fina^ approvaTfry the Commissioner setting forth the tracts that 
have been committed and the tracts that have not been committed. 

2. 

3. 

4. 

5. 

6. 

Two copies_ 6)f the Unit Agreement. 

,:AlljadfiraQonslfom the Lessees of Record and Working Interest Owners. All 
signatures should be acknowledged before a notary. One set of ratifications must 
contain original signatures. 

C t̂nitiai Plan of Operation 

Orderofjthe New Mexico Oil Conservation Division. Our approval will be 
ĉonaitioned upon subsequent favorable approval by the New Mexico Oil 
Conservation Division. 
^ = — ^ Exhibit No. 6-A 
A copy olj the Unit Operating Agreement. Exxon Corporation 

NMOCD Cases 11297 & 
Hearing Date: June 29, 19 



Exxon Company USA 
Page 2 
May 11, 1995 

Pexjpjirje4eo&^^ with Pete Martinez of this office, please revise 
"Exhibit"'A'' <§T;TrnSj^incide with the BLM's survey plats. The following unit 
'acreage should be"cnanged: Federal Acreage, State Acreage. Fee Acreage and 
Total Acrease. 

In Unit Agreemen^Pase 3T:S5cnon 2(a), the acreage should be changed to 
2,118.78. ~ 

PleaseCdati Page 1. 9. 

10. C A redesignation of all weil names and numbersT/The ̂ s t shouid include the OCD 
property name, property number, pool name .pool code and API number. 

If you have any questions, or if we mav be of further help, please contact Pete Martinez at (505) 
827-5791. 

Very truly yours. 

RAY POWELL, M.S., D.V.M. 
COMMISSIONER OF PUBLIC LANDS 

sutv Director JAMI BAILEY, | 

Oil/Gas and Minerals Division 
(505) 827-5745 

RP/JB/cpm 
Enclosure 
cc: Reader File 

BLM-Rosweil-Attention: Mr. Armando Lopez 
OCD-Santa Fe™Attention: Mr. Roy Johnson 



ARGUMENT 

I . INTRODUCTION. 

A. This hearing culminates over 5 years of e f f o r t t o u n i t i z e 

the Avalon Delaware Pool. U n i t i z a t i o n w i l l enable the recovery of 

m i l l i o n s of b a r r e l s of o i l which would otherwise be unrecovered. 

B. To achieve u n i t i z a t i o n , a major t e c h n i c a l study, which 

i n t e g r a t e d a c t u a l production w i t h a geologic model, was prepared t o 

determine the best way t o recover the a d d i t i o n a l o i l . 

C. A u n i t agreement and a p a r t i c i p a t i o n formula were 

prepared a f t e r s u b s t a n t i a l n e g o t i a t i o n s among the i n t e r e s t owners. 

Over 98% of lessors and lessees v o l u n t a r i l y approved u n i t i z a t i o n 

I I . COMMISSION HEARING. 

A. Hearing v i g o r o u s l y contested. Exxon & Yates, on the one 

hand, and Premier, on the other hand, presented c o n f l i c t i n g 

testimony on a number of issues. 

B. Where there i s c o n f l i c t i n g testimony, i t i s the 

Commission's job t o weigh the evidence and a r r i v e at a de c i s i o n . 

That's what i t d i d . 

C. Commission's de c i s i o n i s presumptively v a l i d , and the 

evidence i s viewed i n a l i g h t most favorable t o the Commission's 

decisio n . Even without those requirements, there i s s u b s t a n t i a l 

evidence i n the record t o support the Commission's de c i s i o n , as 

c i t e d i n the Exxon/Yates b r i e f . Therefore, the Commission's 

de c i s i o n must be upheld. 

D. What Premier wants you t o do i s t o s u b s t i t u t e the opinion 

of i t s expert f o r the judgment of the Commission. That i s 

improper. 



I I I . COMMISSION ACCEPTED PREMIER'S GEOLOGY. 

Premier c l a i m s t h a t t h e Commission p r e f e r r e d i t s g e o l o g y over 

t h a t o f Exxon, and as a r e s u l t , i t s h o u l d w i n . WRONG FOR 2 

REASONS: 

1.. Geology t e l l s you whether o i l or gas might be found under 

a p a r t i c u l a r p i e c e of land; i n other words, that there i s 

a "container" underground. However, only the d r i l l i n g of 

a w e l l and the a p p l i c a t i o n of engineering p r i n c i p l e s w i l l 

t e l l you i f o i l or gas i s recoverable from that piece of 

land. Premier's experts ignored engineering. What Exxon 

& Yates d i d was look at the w e l l s d r i l l e d on Premier's 

land, and w e l l s very near to Premier's t r a c t . Combining 

engineering with geology shows that (a) Premier's geology 

i s i n c o r r e c t , and (b) Premier's t r a c t has a much lower 

value to the u n i t than Premier a s s e r t s . 

2. The Commission has been recognized by t h i s Court to have 

s p e c i a l i z e d knowledge i n these matters. What the 

Commission d i d was use i t s e x p e r t i s e to s i f t through the 

mass of testimony and e x h i b i t s , and decide that a c t u a l 

production c o n t r a d i c t s Premier's geology. That d e c i s i o n 

should not be overturned on appeal. 

[Premier f i n d s f a u l t with one data point out of a massive t e c h n i c a l 

report. Even i f Premier i s c o r r e c t , that i s no b a s i s to overturn 

the Commission's d e c i s i o n as long as the remaining evidence 

supports the d e c i s i o n . Chenoweth v. Pan American Petroleum Corp., 

382 P.2d 743 (Okla. 1963).] 
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IV. WATER SATURATION FIGURES IN FV3 WELL. 

Same argument as above: Exxon used common e n g i n e e r i n g 

p r i n c i p l e s t o a d j u s t t h e FV3's wa t e r s a t u r a t i o n v a l u e , because i t s 

p r o d u c t i o n was so poor. I t i s common p r a c t i c e i n t h e i n d u s t r y , o f 

which t h e Commission i s aware, t o match geology w i t h p r o d u c t i o n . 

I t s judgment on t h i s i s s u e be f i n a l . 

V. DAMAGE TO FV3 WELL. 

C o n f l i c t i n g evidence was p r e s e n t e d on t h i s i s s u e : G u l f O i l 

Corp., who d r i l l e d t h e w e l l , saw no evidence o f damage; Exxon & 

Yates w i t n e s s e s examined w e l l d a t a , and saw no evidence o f damage; 

THE CLOSEST WELL, THE YATES ZG1 WELL, IMMEDIATELY TO THE SOUTH, HAD 

PRODUCTION VIRTUALLY THE SAME AS THE FV3 WELL. Based on t h i s 

e vidence, t h e Commission c o u l d r e a s o n a b l y f i n d t h a t t h e w e l l was 

not damaged. 

V I . PREMIER WAS PREVENTED FROM DRILLING. 

A. Premier's e n g i n e e r , Paul White, encouraged Premier t o 

d r i l l a w e l l i n 1993, t o prove up i t s acreage. The response o f K. 

Jones a t h e a r i n g was: 

"Paul White does n o t make t h e c a l l s on economics." 

T r a n s c r i p t V o l I I . a t p. 296. T h i s i s an ad m i s s i o n t h a t Premier 

d i d n o t b e l i e v e i t was economic t o d r i l l a new w e l l on i t s acreage. 

B. D r i l l i n g a w e l l i n t h i s p o o l t a k e s 7-10 days. I t ' s h a r d 

t o b e l i e v e , t h a t w i t h m i l l i o n s o f d o l l a r s a t s t a k e , Premier c o u l d 

not f i n d one week d u r i n g a f i v e y e a r p e r i o d t o d r i l l a w e l l . 

C. THE AVALON DELAWARE POOL WAS DISCOVERED IN 1983, AND 

FULLY DEVELOPED BY 1985. THE ONLY WELL DRILLED SINCE THEN WAS BY 

-3-



EXXON, IN 1991, WHICH WAS DRILLED EXPRESSLY FOR THE PURPOSE OF 

DEVELOPING ADDITIONAL DATA FOR UNITIZATION. 

D. Premier has contended throughout t h a t , i f i t i s u n i t i z e d , 

i t s acreage t o the west should be included. That acreage was never 

proposed f o r i n c l u s i o n , and thus there could have been no bar t o 

d r i l l i n g on t h a t acreage. Yet, i n s i x years, Premier has never 

d r i l l e d a w e l l on t h a t acreage. 

PREMIER'S ASSERTIONS ARE BASELESS. 
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