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LANGLIE-MATTIX UNIT WATERFLOOD PROGRAM, 
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This matter came on f o r prehearing conference 
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STOGNER, Hearing Examiner, on Monday, June 30th, 1997, a t 

the New Mexico Energy, Minerals and Na t u r a l Resources 

Department, Porter H a l l , 2 04 0 South Pacheco, Santa Fe, New 
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WHEREUPON, the f o l l o w i n g proceedings were had a t 

2:05 p.m.: 

EX7AMINER STOGNER: This matter w i l l come t o 

order. Please note today's date, June 30th, 1997. 

Mr. C a r r o l l , f o r the record, would you c a l l t h i s 

matter? 

MR. CARROLL: A p p l i c a t i o n of Doyle Hartman, O i l 

Operator, f o r an order c l a r i f y i n g Order No. R-6447 and 

revoking or modifying Order Number R-4 68 0-A or, 

a l t e r n a t i v e l y , f o r an order t e r m i n a t i n g t he Myers L a n g l i e -

M a t t i x U n i t w a t e r f l o o d program, Lea County, New Mexico. 

EXAMINER STOGNER: At t h i s time I ' l l c a l l f o r 

appearances. 

MR. GALLEGOS: Appearing on behalf of Doyle 

Hartman, Gene Gallegos and Michael Condon, Gallegos Law 

Firm, Santa Fe, New Mexico. 

EXAMINER STOGNER: Other appearances? 

MR. KELLAHIN: Mr. Examiner, I'm Tom K e l l a h i n of 

the Santa Fe law f i r m of K e l l a h i n and K e l l a h i n , appearing 

i n a s s o c i a t i o n w i t h the law f i r m of Campbell, Carr, Berge 

and Sheridan and Mr. W i l l i a m F. Carr. We c o l l e c t i v e l y 

represent OXY USA, I n c . , i n o p p o s i t i o n t o the A p p l i c a n t . 

EXAMINER STOGNER: Any other appearances? 

We're here a t t h i s time t o consider some motions. 

MR. CARROLL: We have a number of motions t o 
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consider today, and I t h i n k probably the f i r s t motion we 

should consider i s the Motion t o D i s q u a l i f y Counsel, since 

Counsel might be arguing the other motion. 

So I bel i e v e i t ' s Mr. Hartman's motion t o 

d i s q u a l i f y ? 

MR. CONDON: Yes. We received t h i s morning a 

response t o the Motion t o D i s q u a l i f y , which I've had a 

chance t o look a t . I obviously haven't had a chance t o 

prepare anything i n response, and I don't know i f the 

Examiner has had an o p p o r t u n i t y t o review the response. 

Our p o s i t i o n i s very simply t h i s : OXY has put 

Mr. Carr i n t o t h i s case as a witness by f i l i n g a Motion t o 

Dismiss which c i t e s as t h e i r primary a u t h o r i t y f o r t h e i r 

t h eory of u n i t i z a t i o n t h a t they're advancing i n t h i s case, 

i . e . , t h a t the Order R-6447 only u n i t i z e d some i n t e r e s t s 

and not a l l i n t e r e s t s i n the u n i t . 

The only document they c i t e i n the Motion t o 

Dismiss i s Mr. Carr's t r a n s m i t t a l l e t t e r . We b e l i e v e t h a t 

Mr. Carr i s a witness because he was counsel f o r Getty i n 

connection w i t h the 1980 proceeding, has knowledge about 

whether the u n i t agreement and the u n i t o p e r a t i n g agreement 

were ever amended i n connection w i t h t h a t proceeding; al s o 

t h a t he has knowledge as a witness based upon the 

t r a n s m i t t a l l e t t e r from Mr. Ramey f o l l o w i n g t h e submission 

of t h e r a t i f i c a t i o n forms confirming the 75-percent 
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r a t i f i c a t i o n of Mr. Ramey's l e t t e r , and we've attached t h a t 

as one of the e x h i b i t s i n our response t o the Motion t o 

Dismiss, wherein Mr. Ramey references t h a t Order R-6447 

u n i t i z e d a l l i n t e r e s t s i n the Myers L a n g l i e - M a t t i x U n i t . 

Mr. Carr was the r e c i p i e n t of t h a t l e t t e r , and of 

course we f i n d no evidence i n the record t h a t Mr. Carr 

wrote Mr. Ramey and t r i e d t o c o r r e c t t h a t c h a r a c t e r i z a t i o n 

about the e f f e c t of Order R-6447. 

For a l l those reasons, we b e l i e v e Mr. Carr i s a 

necessary witness. Obviously, t o the ext e n t t h a t he 

t e s t i f i e s or t h a t a j u r y could reasonably determine t h a t 

h i s testimony i s adverse t o OXY, i . e . , anything t h a t he d i d 

or d i d not do i n connection w i t h the 1980 proceeding, 

r e f u t e s or c o n f l i c t s w i t h the p o s i t i o n advanced by OXY i n 

t h i s proceeding. 

He i s a necessary witness t o the ext e n t t h a t the 

i s the r e c i p i e n t and the sender of various correspondence. 

He i s the only person who can t e s t i f y about some of those 

matters, and I t h i n k r e a l i s t i c a l l y he's probably t h e only 

person here today, subject t o the subpoena power o f the 

D i v i s i o n , t h a t we could reasonably depend on t o b r i n g 

before the D i v i s i o n t o t e s t i f y about some of these matters. 

We have no idea where the i n d i v i d u a l s from Getty 

O i l Company are p r e s e n t l y and have no idea how we might go 

about g e t t i n g them. We r e a l i z e t h a t i n i t s response today, 
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OXY k i n d of offhandedly contended t h a t i t would be no 

problem t o f i n d those i n d i v i d u a l s . That hearing was 17 

years ago, and we have no idea where anybody else connected 

w i t h the Getty a p p l i c a t i o n i s today. 

Like I say, Mr. Carr i s su b j e c t t o the subpoena 

power of the D i v i s i o n and can be brought before t he 

D i v i s i o n as a necessary witness whose testimony i s 

p o t e n t i a l l y harmful t o OXY i n connection w i t h t h i s 

proceeding. His testimony i s not cumulative, as the 

testimony i n the Chappelle case was, where the Supreme 

Court upheld a d e n i a l of a motion t o d i s q u a l i f y . 

And t o some extent Mr. Carr, by s i g n i n g the 

pleadings i n t h i s case and i n d i c a t i n g what t h e , quote, 

i n t e n t , close quote, of the 1980 a p p l i c a t i o n was, has put 

h i s own v e r a c i t y i n question. 

We don't b e l i e v e t h a t you can come i n before the 

D i v i s i o n and e s s e n t i a l l y t e s t i f y w i t h o u t being s u b j e c t t o 

cross-examination on what the nature of the 1980 proceeding 

i s , and by s i g n i n g any of the pleadings i n t h i s case, Mr. 

Carr i s e s s e n t i a l l y doing t h a t . 

We have the utmost respect f o r Mr. Carr and don't 

advance t h i s motion l i g h t l y , but we do t h i n k t h a t under the 

circumstances t h a t he should be d i s q u a l i f i e d . There's 

c e r t a i n l y no p r e j u d i c e t o OXY i n t h i s case. 

And please understand, t h i s i s not a motion t o 

STEVEN T. BRENNER, CCR 
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d i s q u a l i f y the law f i r m at t h i s point i n time; i t ' s a 

motion to d i s q u a l i f y Mr. Carr, who w i l l be a necessary 

witness. And there are other members of the Campbell f i r m 

who can ably step i n , i n connection with t h i s proceeding. 

EXAMINER STOGNER: Mr. Kellahin? 

MR. KELLAHIN: Gentlemen, we f i l e d t h i s morning a 

response on t h i s issue. I t ' s approximately ten pages long. 

I don't know i f you've had an opportunity t o review or 

examine the summary we have provided i n tha t f i l i n g . 

Before you can reach the issue of Mr. Carr's 

p a r t i c i p a t i o n , I would l i k e to refresh your memory and t o 

provide information about the background of t h i s very 

issue. 

I f you've looked at the motion and response — 

the OXY response and Hartman's Motion t o Disqualify Mr. 

Carr, y o u ' l l f i n d that Hartman's Application arises out of 

a dispute over OXY's r i g h t and remedies fo r Hartman's 

f a i l u r e t o pay his share of u n i t expenses incurred by OXY 

as the operator of t h i s u n i t , i n which Mr. Hartman owns a 

working i n t e r e s t . 

By way of background, i n 1973 Skelly formed t h i s 

u n i t f o r secondary recovery. They formed i t with the 

agreement of the working i n t e r e s t owners at th a t time. 

Hartman's predecessors-in-interest were among the working 

i n t e r e s t owners who v o l u n t a r i l y committed t h e i r i n t e r e s t to 
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those units. 

That u n i t was approved by the Commission i n 1973. 

I t was approved by the Commissioner of P u b l i c Lands and the 

USGS a t t h a t time, now the Bureau of Land Management. 

That operating agreement provided the u n i t 

operator w i t h broad r i g h t s and cumulative remedies i n the 

event a working i n t e r e s t owner subject t o the agreement, 

l i k e Mr. Hartman, d e f a u l t s i n the payment of h i s share of 

u n i t expenses. 

OXY has invoked i t s r i g h t s and remedies under the 

agreement and has sued Mr. Hartman i n c o u r t t o c o l l e c t h i s 

share of the expenses t h a t he's o b l i g a t e d t o pay. 

To avoid the scope of those remedies, Hartman has 

now f i l e d i n the present A p p l i c a t i o n , seeking 

a d m i n i s t r a t i v e r e l i e f . And as p a r t of t h a t s t r a t e g y , 

t h e y ' r e seeking t o deprive OXY of r e p r e s e n t a t i o n by Mr. 

Carr. 

Hartman's d i s q u a l i f i c a t i o n motion a r i s e s out of 

the f o l l o w i n g f a c t s . 

I n 1975, the New Mexico L e g i s l a t u r e adopted the 

S t a t u t o r y U n i t i z a t i o n Act. 

I n 1977 Getty succeeded S k e l l y as operator of the 

u n i t . 

I n 1980 Getty f i l e d an a p p l i c a t i o n w i t h the 

Commission under t h a t Act i n order t o compel, w i t h the 

STEVEN T. 
(505) 
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p o l i c e powers of the State of New Mexico, c e r t a i n 

uncommitted r o y a l t y i n t e r e s t owners who were not committed. 

Mr. Carr represented Getty i n t h a t proceeding before the 

D i v i s i o n . 

An order was issued by the Commission i n 1980. 

Some 17 years ago, t h a t matter was f i n a l . 

What Hartman i s seeking t o do now i s t o go behind 

t h a t order, the f i n a l i t y of t h a t order, and what he i s 

ur g i n g i s t h a t Mr. Carr now i s somehow a m a t e r i a l witness 

f o r examination i n the case today. 

I f you've looked a t the memorandum provided, you 

can see t h a t there's some c o n t r o l l i n g a u t h o r i t y . There's 

Chappelle v s . Cosgrove; i t ' s a New Mexico case. That sets 

the standard f o r the a p p l i c a t i o n of the answer t o t h i s 

q uestion. The answer i s , Hartman's motion must be denied. 

The New Mexico Supreme Court recognized t h a t a 

p a r t y l i k e OXY has a r i g h t t o counsel of i t s choice. 

P a r t i e s l i k e Hartman abuse the lawyer-as-witness r u l e t o 

d i s r u p t opposing p a r t i e s ' t r i a l p r e p a r a t i o n . They are 

s t r i c t l y l i m i t e d t o a c e r t a i n set of standards. F i r s t , 

they must show th r e e t e s t s are met. 

The f i r s t t e s t , the at t o r n e y ' s testimony i s 

m a t e r i a l t o an issue i n the case. 

Second, the evidence t o be e l i c i t e d by the 

att o r n e y ' s testimony i s not a v a i l a b l e from another source. 
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And t h r e e , testimony i s p o t e n t i a l l y p r e j u d i c i a l 

t o h i s c l i e n t ' s case. 

Hartman has made no such showing, Mr. Stogner. 

Hartman defines the m a t e r i a l issue i n which Carr w i l l 

t e s t i f y as Getty's a p p l i c a t i o n f o r s t a t u t o r y u n i t i z a t i o n i n 

1980 and the evidence presented i n t h a t hearing, other 

s t a t u t o r y u n i t i z a t i o n cases t h a t Mr. Carr has presented, 

the d r a f t i n g and pr e s e n t a t i o n of the l e g i s l a t i o n on the 

U n i t i z a t i o n Act t h a t was adopted. 

Mr. Carr's testimony i s not m a t e r i a l t o any issue 

t o any issue before t h i s D i v i s i o n . According t o Hartman, 

m a t e r i a l issues t o which Mr. Carr w i l l t e s t i f y concern 

whether OXY has v i o l a t e d the S t a t u t o r y U n i t i z a t i o n Act and 

Order 6447 by suing Hartman pursuant t o the remedies i n the 

ope r a t i n g agreement. 

A l l evidence sought i s immaterial t o t h i s issue. 

Hartman i s t r y i n g t o re-examine issues t h a t were the 

sub j e c t of the 1980 Getty a p p l i c a t i o n . I t ' s i m m a t e r i a l 

because t h i s agency has no a u t h o r i t y t o reopen or 

reconsider or re-examine a f i n a l order entered some 17 

years ago. 

We c i t e case a u t h o r i t y t h a t supports t h a t 

p r o p o s i t i o n . Mr. Carr's testimony i s immaterial as a 

matter of law. 

Made no showing t h a t he i s a necessary witness. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

14 

Under Chappelle, Hartman must o f f e r proof t h a t Mr. Carr's 

testimony i s unavailable from any other source. Mr. 

Hartman o f f e r s nothing but s e l f - s e r v i n g statements. There 

are no proof i n h i s pleading. 

A l l i n f o r m a t i o n t h a t ' s r e l e v a n t t o the issue i n 

1980, Mr. C a r r o l l , i s a v a i l a b l e i n the f i l e s of the 

D i v i s i o n . That matter i s closed. The documents t h a t he 

r e f e r s t o , the correspondence t h a t Mr. Carr has issued t o 

the D i v i s i o n i s th e r e . I t serves no purpose f o r us t o go 

back and re-examine the case t h a t was done by Mr. N u t t e r 

and the Commission some 17 years ago. 

I n a d d i t i o n , Hartman has made no showing t h a t 

Carr's testimony i s going t o be p r e j u d i c i a l t o OXY. I n 

f a c t , he can't make h i s p o i n t on any of the basic 

requirements. 

What I t h i n k we ought t o be doing here i s not 

having a conference about discovery. We should not be 

atte m p t i n g t o d i s q u a l i f y opposing counsel. We should go t o 

the m e r i t s of the Motion t o Dismiss, which i s an e f f o r t by 

Mr. Hartman t o a t t a c k the v a l i d i t y of orders issued by t h i s 

Commission 17 years ago and more than t h r e e years. 

We be l i e v e the motion t o d i s q u a l i f y Mr. Carr i s 

f r i v o l o u s and ought t o be denied. 

MR. CONDON: May I have a sh o r t r e p l y ? 

EXAMINER STOGNER: Mr. Condon? 

STEVEN T. BRENNER, CCR 
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MR. CONDON: Just a couple of p o i n t s , Mr. 

Stogner. 

F i r s t of a l l , I d i d n ' t r e a l i z e t h a t we were going 

t o address the substantive issues of the Motion t o Dismiss 

i n connection w i t h the Motion t o D i s q u a l i f y , or my 

pr e s e n t a t i o n would have been s u b s t a n t i a l l y longer. S u f f i c e 

i t t o say t h a t we w i l l address those issues i n connection 

w i t h the Motion t o Dismiss when t h a t i s argued. 

Mr. K e l l a h i n contends t h a t t h e r e i s not h i n g 

m a t e r i a l t h a t Mr. Carr w i l l t e s t i f y about. Well, the only 

basis o f f e r e d i n support of t h a t Motion t o Dismiss f o r 

OXY's con t e n t i o n t h a t the p r e d e c e s s o r s - i n - i n t e r e s t of Mr. 

Hartman were not u n i t i z e d by Order R-6447 was Mr. Carr's 

t r a n s m i t t a l l e t t e r . So i f Mr. Carr has noth i n g m a t e r i a l t o 

o f f e r , then there i s no basis f o r the Motion t o Dismiss, 

and you ought t o go ahead and deny t h a t r i g h t now. 

F i n a l l y , Mr. K e l l a h i n contends t h a t we haven't 

proven t h a t Mr. Carr's testimony w i l l be p r e j u d i c i a l t o 

OXY. That's not the standard. The standard i s p o t e n t i a l l y 

p r e j u d i c i a l . 

Obviously, there are t h i n g s t h a t Mr. Carr may 

t e s t i f y about, and of course we don't know t h i s u n t i l we 

take h i s d e p o s i t i o n or put him under oath and f i n d out what 

he has t o say, but they could be p r e j u d i c i a l t o OXY's 

p o s i t i o n i n t h i s case, they could c o n t r a d i c t some of the 
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p o s i t i o n s OXY has already taken. 

He i s a necessary witness. He was present a t the 

c r e a t i o n of t h i s u n i t by s t a t u t o r y u n i t i z a t i o n . He was a 

r e c i p i e n t and a sender of correspondence on t h a t . His 

testimony i s not going t o be cumulative. 

Of course, a t t h i s p o i n t we can't prove t h a t 

anything — t h a t there are going t o be no other witnesses 

who can t e s t i f y about t h i s . I can t e l l you t h a t we are not 

aware of any of the former Getty employees or witnesses who 

are s u b j e c t t o subpoena power by the D i v i s i o n . Obviously 

i f OXY has i n f o r m a t i o n about t h e i r whereabouts, we'd be 

happy t o consider t h a t . 

But we do t h i n k t h a t he i s a m a t e r i a l witness, 

h i s testimony w i l l not be cumulative. Some of the t h i n g s -

- f o r instance, why he d i d or d i d n ' t do c e r t a i n t h i n g s i n 

response t o the l e t t e r from Mr. Ramey — are matters t h a t 

only Mr. Carr can t e s t i f y about. 

And so f o r those reasons, we b e l i e v e we have met 

the standard i n the Chappelle case. Mr. Carr should be 

d i s q u a l i f i e d . 

MR. CARROLL: Mr. K e l l a h i n , i s Mr. Carr going t o 

t e s t i f y on behalf of OXY? 

MR. KELLAHIN: No, s i r . He's an i n t e g r a l p a r t of 

our l i t i g a t i o n team. Without Mr. Carr's assistance, we are 

inadequately represented before t h i s D i v i s i o n , and i t ' s 
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necessary and es s e n t i a l that he continue to p a r t i c i p a t e . 

This i s an i n c r e d i b l y important d e c i s i o n f o r the 

agency, f o r us, because i t goes d i r e c t l y as an a t t a c k 

against the s t a t u t o r y u n i t i z a t i o n order, a l l the orders 

issued by t h i s agency i n any form and fa s h i o n , and I need 

Mr. Carr's assistance. 

By way of comment, when Mr. Hartman f i l e d h i s 

complaint against Sirgo i n 1991, r a i s i n g v i r t u a l l y a l l 

these same issues against Sirgo t h a t he's now contending 

e x i s t against OXY, Mr. Carr represented Sirgo before t h i s 

Commission, w i t h o u t o b j e c t i o n from Mr. Hartman. 

We t h i n k the problem here i s , t h e y ' r e making 

a l l e g a t i o n s . And i f you look c a r e f u l l y a t the Chappelle 

case, i t r e q u i r e s them t o tender proof, not t o make 

a l l e g a t i o n s . Their motion i s flawed. 

MR. CARROLL: Well, was Mr. Carr l i s t e d as a 

witness i n one of the c o u r t actions? 

MR. KELLAHIN: They claimed t o t r y t o make him a 

witness, but he i s not a witness, we don't i n t e n d t o c a l l 

him as a witness. He's simply an a t t o r n e y t h a t represented 

a c l i e n t before t h i s agency i n a past proceeding. Are we 

a l l now going t o be subject t o d i s q u a l i f i c a t i o n because 

we've appeared before you before? 

MR. CARROLL: Well, my memory f a i l s me, I guess. 

I thought Mr. Carr was l i s t e d as a witness f o r OXY i n one 
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of these matters. 

MR. KELLAHIN: Not by me, s i r . 

MR. CARROLL: Okay. 

MR. CONDON: We do inten d t o c a l l him, no 

question about t h a t — 

MR. CARROLL: And — 

MR. CONDON: — i n the cour t proceedings and i n 

t h i s proceeding. 

MR. CARROLL: And what type of — What's the 

testimony you inte n d t o e l i c i t from — 

MR. CONDON: Well, there are a number of t h i n g s , 

Mr. C a r r o l l . 

F i r s t of a l l , c o nfirming the correspondence back 

and f o r t h , asking why, given OXY's theory of u n i t i z a t i o n 

t h a t t h ey're advancing i n connection w i t h the Motion t o 

Dismiss, Mr. Carr never wrote back t o Mr. Ramey t o c o r r e c t 

h i s c h a r a c t e r i z a t i o n of the nature of Order R-6447. 

Questions about what happened i n connection w i t h 

the 1980 s t a t u t o r y u n i t i z a t i o n proceeding, the most 

important one being, were the u n i t agreement and the u n i t 

o p e r a t i n g agreement ever amended? Were they ever amended 

t o conform w i t h Order R-6447 i n connection w i t h t h a t 

proceeding? And i f so, what happened t o those amended 

agreements? And i f not, why not? 

MR. CARROLL: Well, doesn't the recor d speak f o r 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

19 

i t s e l f ? I s n ' t the record complete enough t o decide t h i s 

issue? 

MR. CONDON: Well, I don't know. I mean, i t may 

be. But the problem i s , we don't know w i t h o u t having an 

op p o r t u n i t y t o question someone who was connected w i t h the 

Getty a p p l i c a t i o n i n 1980 t o determine i f , i n f a c t , those 

agreements were ever amended and, i f so, what happened t o 

them. We don't know. 

We do know t h a t the agreements t h a t are p a r t of 

the case f i l e i n 6987, the 1980 proceeding, were, as f a r as 

we can t e l l , the same u n i t agreement and the same u n i t 

o p e r a t i n g agreement t h a t were presented t o the Commission 

i n 1973, when the wa t e r f l o o d p r o j e c t and the u n i t agreement 

were f i r s t approved. 

Now, our question i s , d i d Getty recognize i n 

connection w i t h the 198 0 proceeding the need t o r e v i s e the 

u n i t agreement and the u n i t o p e rating agreement t o in c l u d e 

a nonconsent p r o v i s i o n f o r c a r r y i n g any working i n t e r e s t 

owner, as r e q u i r e d by the order? Were they r e l y i n g on the 

order? 

I f they d i d r e v i s e those agreements, what 

happened t o those revised agreements? Because they never 

made t h e i r way i n t o the f i l e . 

MR. CARROLL: Or i n t o Mr. Hartman's hands? 

MR. CONDON: Well, they've never been, as f a r as 
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we can t e l l , provided t o any of h i s predecessors-in-

i n t e r e s t i n any of the f i l e s t h a t he i n h e r i t e d i n 

connection w i t h h i s assignments. 

(Off the record) 

MR. CARROLL: Okay, a t t h i s time w e ' l l deny the 

Motion t o D i s q u a l i f y Mr. Carr, and w e ' l l deal w i t h t he 

su b j e c t — the issue of him po s s i b l y t e s t i f y i n g as a 

witness f o r Hartman l a t e r . 

Next, w e ' l l move on t o the Motion t o Dismiss. I 

be l i e v e t h a t ' s OXY's motion? 

MR. KELLAHIN: Yes, Mr. C a r r o l l . 

MR. CARROLL: So you can go f i r s t on t h i s one, 

Mr. K e l l a h i n . 

MR. KELLAHIN: Thank you, s i r . 

I'm here t o ask you t o take your time t o review 

the pleadings, the motions and the memorandums, and t o 

t h i n k c a r e f u l l y about t h i s , because what you do i n t h i s 

case i s going t o have a profound e f f e c t on a l l of your past 

4 0-plus-some s t a t u t o r y u n i t i z a t i o n cases, and those you 

decide i n the f u t u r e , as w e l l as a l l other cases before 

t h i s agency. 

We have presented t o you a Motion t o Dismiss, and 

i n t h a t document, which was f i l e d on May 23rd, we've set 

f o r t h the basic components of t h a t Motion. Attached t o i t 

are E x h i b i t s 1 through 20. 
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This morning we supplemented t h a t f i l i n g i n two 

ways. We have provided you a separate e x h i b i t book, which 

i s marked 21 through 44, which, i n combination w i t h t h e two 

f i l i n g s , represents our e x h i b i t s i n support of our motion. 

I n a d d i t i o n , we have f i l e d t h i s morning OXY's 

Reply i n Further Support of the Motion t o Dismiss. I t i s 

t h i s document. 

Y o u ' l l f i n d when you read the memorandum t h a t 

we've f i l e d today t h a t i t i s our p o s i t i o n t h a t Mr. Hartman 

i s wrong on the f a c t s , t h a t he's wrong on the law, he's 

wrong about the D i v i s i o n orders, he's wrong about the 

D i v i s i o n process, he's wrong. 

I f you agree w i t h OXY's p o s i t i o n , then t h i s 

i r r e l e v a n t paper war stops and we are l e f t w i t h t h e one 

s i n g l e issue which should remain out of t h i s mess of s t u f f . 

This case goes t o the very core of the agency's 

management of t h i s Act and a l l cases, past and f u t u r e , 

before t h i s agency. 

Mr. Hartman m i s i n t e r p r e t s the Act, a t t a c k s the 

u n i t orders, attacks the u n i t c o n t r a c t s . He's asking you 

17 years l a t e r t o examine the Act t h a t was adopted by the 

State of New Mexico f o r implementation by the O i l 

Conservation D i v i s i o n . He's asking you t o re-examine the 

cases t h a t Mr. Nutter and others d i d when they heard some 

of these o r i g i n a l cases. He's asking you t o re-examine the 
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order t h a t Mr. Nutter wrote. He wants you t o t e l l us 17 

years l a t e r t h a t Mr. Nutter d i d not do i t r i g h t . 

This case i s not hard; t h i s i s j u s t Hartman. 

This i s a war, a barrage, on a l l issues. 

I r e s p e c t f u l l y request t h a t you take your time, 

t h i n k t h i s through, because not only does t h i s go t o the 

h e a r t of the s t a t u t o r y u n i t i z a t i o n system, i t goes t o the 

very soul of your r e g u l a t o r y process. 

Mr. Examiner, t h i s i s a death-penalty case. I f 

you agree w i t h Hartman, you w i l l g ive him and everybody i n 

h i s p o s i t i o n the hangman's noose which can be used t o 

s t r a n g l e the r e g u l a t o r y process and k i l l t he a b i l i t y of the 

i n d u s t r y t o r e l y upon the f i n a l i t y of your orders. Because 

i f you set aside orders t h a t are 17 years o l d , t h r e e years 

o l d , a f t e r they were adjudicated, then none of your orders 

are ever f i n a l . You w i l l i n v i t e everybody t o go back and 

a t any time r e a d j u d i c a t e a l l the orders t h a t you, Mr. 

Catanach, Mr. Stamets, Mr. Nutter, and even E l v i s Utz 

declared t o be f i n a l . 

The sand i n Hartman's s t a t u t o r y u n i t i z a t i o n 

hourglass ran out 17 years ago, when h i s predecessors 

r a t i f i e d the 1980 order and reconfirmed the 1973 c o n t r a c t s , 

which were unchanged. 

The sand i n h i s 1994 w a t e r f l o o d p r o j e c t hourglass 

ran out t h r e e years ago when, a f t e r adequate n o t i c e , 
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Hartman chose not t o p a r t i c i p a t e or appeal and thereby 

f a i l e d t o exhaust h i s remedies and d e f a u l t e d . 

The p r o h i b i t i o n against c o l l a t e r a l a t t a c k s , the 

exhaustion d o c t r i n e , the d o c t r i n e of c o l l a t e r a l e stoppel, 

are a l l r e l a t e d t o and are l i k e the j u d i c i a l d o c t r i n e of 

r e s j u d i c a t a, i n t h a t they are concerned w i t h p r e v e n t i o n of 

l i t i g a t i o n of an issue already j u d i c i a l l y decided and w i t h 

r e q u i r i n g p a r t i e s t o r a i s e t h e i r claims i n a t i m e l y 

f a s h i o n . 

Whether these orders are r i g h t or wrong, whether 

today you come t o any other conclusion, i s not r e l e v a n t . 

These orders are f i n a l as t o Hartman. The D i v i s i o n must 

not reward Hartman's lack of d i l i g e n c e or t o change 

c o n t r a c t s which f o r 17 years have remained unchanged. His 

A p p l i c a t i o n must be dismissed. 

When you get through t h i s barrage of paper you're 

going t o f i n d , Mr. Stogner, t h a t the issues i n t h i s case 

are simple. 

OXY p r o p e r l y a p p l i e d f o r and obtained D i v i s i o n 

approval of the expanded w a t e r f l o o d p r o j e c t a f t e r n o t i c e 

and hearing. 

Hartman had n o t i c e of the issues t o be decided, 

had the o p p o r t u n i t y t o p a r t i c i p a t e i n the hearing and 

appeal the r e s u l t i n g order. Hartman chose not t o 

p a r t i c i p a t e and not t o appeal. He may not now come before 
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t h e agency and challenge the p r o p r i e t y of the D i v i s i o n 

orders, f i n d i n g s and mandates i n t h a t d e c i s i o n . 

Once a p a r t y i s given n o t i c e of a proceeding and 

f a i l s t o appear a t t h a t proceeding or f a i l s t o t i m e l y 

challenge the r e s u l t s , t h a t p a r t y may not l a t e r question 

those r e s u l t s . 

The focus of Hartman's A p p l i c a t i o n i s the 

c o n t e n t i o n t h a t the S t a t u t o r y U n i t i z a t i o n Act i n c o r p o r a t e s 

a s p e c i a l type of nonconsent p r o v i s i o n i n t o the p r i v a t e 

c o n t r a c t s agreed t o by h i s predecessors back i n 1973. 

Hartman i s not s a t i s f i e d w i t h the payment p r o v i s i o n s of the 

o p e r a t i n g agreement which were found t o be f a i r , j u s t and 

reasonable by the D i v i s i o n i n 1980. 

From Hartman's perspective, what the o p e r a t i n g 

agreement i s missing i s a p r o v i s i o n t h a t allows him t o take 

advantage of p r o j e c t s t h a t are successful, but a l s o t o 

avoid the r i s k associated w i t h other p r o j e c t s i n t h e u n i t . 

Hartman wants the r i g h t t o w a i t f o r t h r e e years t o see i f a 

p r o j e c t w i l l be successful and refuse t o pay the costs o f 

those p r o j e c t s which do not s a t i s f y h i s e x p e c t a t i o n s . 

I n s h o r t , Hartman wants the D i v i s i o n t o f i n d t h a t 

t h e u n i t o p erating agreement contains a d i f f e r e n t paying 

p r o v i s i o n than i t does. Such a request, gentlemen, i s 

simply not w i t h i n the j u r i s d i c t i o n of the D i v i s i o n . 

Hartman and h i s predecessors agreed t o t h e terms 
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of the o p e r a t i n g agreement. He i s bound by t h e i r a c t i o n . 

The D i v i s i o n has found those terms t o be j u s t and 

reasonable. 

Hartman now seeks t o reopen, r e w r i t e those terms, 

2 4 years a f t e r h i s predecessor agreed t o those terms, 17 

years a f t e r the D i v i s i o n passed on those terms and h i s 

predecessors r a t i f i e d them, and t h r e e years a f t e r Hartman 

passed on the o p p o r t u n i t y t o question the w a t e r f l o o d 

p r o j e c t . 

The D i v i s i o n must not reward Hartman f o r h i s lack 

of d i l i g e n c e . His A p p l i c a t i o n must be dismissed. 

With the exception of one issue t h a t I w i l l 

describe f o r you i n a moment, Hartman has not p r o p e r l y p l e d 

t h a t issue, but a l l other issues r a i s e d by Hartman must be 

dismissed simply as an e f f o r t by Hartman t o create a 

p a r t i a l defense t o the f a c t t h a t he i s indebted t o OXY as 

u n i t operator f o r more than $700,000, and he won't pay h i s 

debt. 

We have some d i s p l a y s , Mr. Examiner, t h a t I would 

l i k e t o show you t h a t i l l u s t r a t e the chronology of a c t i v i t y 

i n the u n i t so t h a t you can place i n context some of the 

f a c t u a l components upon which the Motion t o Dismiss i s 

founded, and i f you de s i r e me t o continue, I ' d l i k e t o 

begin t o do t h a t at t h i s time. 

(Off the record) 
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EXAMINER STOGNER: Please continue, Mr. K e l l a h i n . 

MR. KELLAHIN: I want t o attempt t o take you 

through some of the basic f a c t u a l components. We have 

provided a complete r e c i t a t i o n of the r e l e v a n t f a c t s i n the 

f i r s t p o r t i o n of our Reply t o the Motion i n Support of t h e 

Motion t o Dismiss. Y o u ' l l f i n d those on pages 2 through 18 

of the document t h a t was f i l e d t h i s morning, t h i s one. I t 

provides a complete f a c t u a l summary. 

We have provided i n t h a t f a s h i o n because we have 

s u b s t a n t i a l disagreement w i t h what Hartman c h a r a c t e r i z e s t o 

be h i s statement of undisputed f a c t s . 

I n f a c t , a great many of those statements are 

disputed. 

Do you have a copy of t h i s , Mr. Examiner? 

EXAMINER STOGNER: You're r e f e r r i n g t o the Reply, 

as opposed t o the l i s t of e x h i b i t s ? 

MR. KELLAHIN: Yes, s i r . 

EXAMINER STOGNER: Yes, I do have t h a t . 

MR. KELLAHIN: The f i r s t d i s p l a y t h a t we have 

before you, Mr. Examiner, t h a t ' s — there's a l a r g e copy of 

i t here on the easel, and then there's a — I've 

d i s t r i b u t e d a s e r i e s of smaller copies of the d i s p l a y . 

These are marked f o r the record as a c o n t i n u a t i o n 

of t he numbering sequence i n which we've already f i l e d our 

e x h i b i t s i n support of the Motion, and t h i s s t a r t s w i t h 
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Number 46. 

You can see on the d i s p l a y t h a t t h e r e i s a r e d -

dashed o u t l i n e . That red-dashed o u t l i n e was t h e 1973-

proposed u n i t area. I t had something s l i g h t l y i n excess of 

9900 acres. 

I n a d d i t i o n , there's a small f o o t n o t e t h a t shows 

there's a w e l l s t a t u s as of December of 1973, and t h a t i s 

the s t a r t i n g p o i n t of the u n i t . This i s when S k e l l y i n 

197 3 i s beginning t o formulate a v o l u n t a r y u n i t among the 

i n t e r e s t owners t h a t held these i n t e r e s t s a t t h a t time. 

We've given you some t r a c t numbers; you see the 

numbers i n c i r c l e s . Those w i l l correspond t o the 

i d e n t i f i c a t i o n of t r a c t s under the u n i t agreements, and i t 

gives you an i l l u s t r a t i o n , then, of how t o walk your way 

through the d i f f e r e n t t r a c t s , should you decide t o do so. 

Mr. Hartman contends i n h i s pleadings t h a t the 

198 0 s t a t u t o r y u n i t i z a t i o n order changed the boundary, 

changed the p a r t i e s , and subtracted acreage. Simply not 

t r u e . 

What he has f a i l e d t o r e a l i z e , and what we are 

here t o demonstrate f o r you, i s t h a t i n 1994 the acreage i s 

v o l u n t a r i l y reduced t o 9000 acres, and you know why. You 

can see the yellow t r a c t s . They're simply t r a c t s f o r which 

t h e r e could not get v o l u n t a r y agreement. Those i n t e r e s t 

owners would not commit t o the u n i t , so they represented 
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windows i n the o r i g i n a l u n i t o u t l i n e . They are excluded. 

You can see how the e x h i b i t i s constructed. 

There i s the red-dashed o u t l i n e , and you can see a l l the 

yello w t r a c t s t h a t are not committed are e i t h e r o u t s i d e the 

boundary, or remain windows i n the u n i t . 

Again, we've shown the same w e l l count from 

December of 1973. The acreage i s now down t o j u s t s l i g h t l y 

over 9000 acres. 

A l l r i g h t , E x h i b i t 48. E x h i b i t 48 i s the 

proposed S k e l l y 80-acre f i v e s p o t w a t e r f l o o d p l a n . This i s 

what they were discussing i n 1973 when they came before the 

Commission t o t a l k about secondary recovery. This i s the 

proposed plan. You can see how the p a t t e r n i s d i s t r i b u t e d 

i n t he u n i t . 

Now, t h i s was the plan, i t was the concept. I t 

was not f u l l y executed, but t h i s was the general 

c o n f i g u r a t i o n of the plan. 

Again, the w e l l count has not changed on t h i s 

e x h i b i t ; we're s t i l l using the December, 1973, pl a n . 

A l l r i g h t . We come t o 1976. This i s s t i l l p re-

1980 s t a t u t o r y u n i t i z a t i o n a c t i v i t y . I n 1976, the 

v o l u n t a r y commitment of t r a c t s by the i n t e r e s t owners i s 

increased. We p i c k up 3 00 acres. And you see why, i t ' s 

obvious. Tract 50, which i s i n pink, i s in c o r p o r a t e d 

v o l u n t a r i l y i n t o the u n i t i n 197 6. 
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And t h i s i s the way t h a t u n i t has been since 

1976. The boundary hasn't changed, the t r a c t s haven't 

changed, i t has not changed. 

We get t o E x h i b i t 50. This i s the s t a t u s of the 

u n i t i n 1980 when Getty i s coming before the Commission f o r 

s t a t u t o r y u n i t i z a t i o n . 

You can see the coding. I t ' s the conventional 

coding t h a t we normally d i s p l a y before you. You can see 

what w e l l s are converted t o i n j e c t i o n , you can see the new 

w e l l s . 

This i s what was o c c u r r i n g i n the s t a t u t o r y 

u n i t i z a t i o n time frame w i t h i n the u n i t . 

A l l r i g h t , Rick, l e t ' s go t o the next one. 

F i f t y - o n e . The time frame f o r t h i s i s 1986. 

We've jumped ahead. Texaco i s now the u n i t operator. And 

Texaco i n i t i a t e s a p i l o t 4 0-acre f i v e s p o t p l a n . The 

concept i s t o t e s t the f e a s i b i l i t y of reducing the 

i n j e c t i o n p a t t e r n s from 80-acre f i v e s p o t t o 40-acre 

f i v e s p o t , and you can see where they were t e s t i n g t he 

concept. A l l r i g h t . 

F i f t y - t w o , we're jumping ahead t o the 1994 

hearing. This i s the 1994 hearing where OXY i s t h e 

operator a t t h i s time. And based upon the i n i t i a l 

successes of Texaco, based upon the 1991 Sirgo-generated 

Scott Hickman r e s e r v o i r study which encouraged and 
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advocated the downspacing of the w a t e r f l o o d p a t t e r n , t h i s 

i s what OXY came t o the D i v i s i o n t o hear, t h i s i s the case 

you heard. Examiner Stogner, t h i s i s what we presented t o 

you i n 1994. 

You can see w i t h i n the u n i t area, the area shaded 

i n y e l l o w , we're looking at 760 acres. And i t ' s a p i l o t 

p r o j e c t t o do several t h i n g s . 

I t ' s a p r o j e c t t o get the EOR t a x c r e d i t f o r the 

enhanced o i l recovery p o r t i o n of the p r o j e c t ; i t ' s an 

a p p l i c a t i o n t o ask you t o s p e c i f i c a l l y approve 16 new 

i n j e c t i o n w e l l s , subject t o an 800-p.s.i. surface pressure 

l i m i t a t i o n ; and t o provide appropriate approval pursuant t o 

the underground i n j e c t i o n c o n t r o l r u l e s . 

The l a s t d i s p l a y shows you the w e l l count i n June 

of 1997, and i t t r a c k s by c o l o r code the v a r i o u s i n j e c t i o n 

orders t h a t t h i s D i v i s i o n has approved f o r use i n the u n i t . 

The Hartman f i l i n g s leave the misimpression t h a t 

t h e r e i s one pressure l i m i t on these w e l l s . I n f a c t , 

t h a t ' s not r i g h t . You can see by c o l o r code what's 

occurred here. 

I n 1973, when Order R-4680 was issued — you can 

see the w e l l s i n blue — there's no i n j e c t i o n l i m i t on 

those w e l l s , and none of the orders since then have changed 

the l i m i t on the blue w e l l s . There are no surface pressure 

l i m i t a t i o n on those w e l l s . 
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I n 1994, when we came before you f o r approval of 

the 16 new i n j e c t i o n w e l l s , you s p e c i f i c a l l y excluded 

changing the pressure on any of the blue w e l l s t h a t were 

c o n t r o l l e d by R-4680. 

So you issued 4680-A, and the w e l l s i n p i n k have 

a surface i n j e c t i o n pressure l i m i t a t i o n of 1800 pounds. 

There i s discussion i n the various f i l i n g s about 

an a d m i n i s t r a t i v e i n j e c t i o n order. I t i s WFX-4 60. Those 

w e l l s have a d i f f e r e n t pressure l i m i t a t i o n . You can see 

where they're s c a t t e r e d . They have a 900-p.s.i. i n j e c t i o n 

pressure l i m i t a t i o n . 

You can see t h a t c e r t a i n of those w e l l s , s u b j e c t 

t o t he a d m i n i s t r a t i v e order, were changed by s t e p - r a t e 

t e s t , and they are color-coded d i f f e r e n t l y . 

And then f i n a l l y t h ere are some i s o l a t e d examples 

where t h e r e were f u r t h e r a d m i n i s t r a t i v e orders changing 

s p e c i f i c a l l y — or authorize i n j e c t i o n s p e c i f i c a l l y as t o 

two w e l l s . 

We have i d e n t i f i e d f o r you i n the blue t r a c t , 

t h a t box — t h a t represents the Myers 30 w e l l which Hartman 

claims i s subject t o some k i n d of water i n f i l t r a t i o n , and 

t h a t ' s where i t ' s located so you can see where i t i s i n the 

u n i t . 

When you look a t the documents i n 1973 — we're 

l o o k i n g a t the operating agreements and the u n i t agreements 
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i n 197 3 t h a t were submitted f o r the o r i g i n a l approval of 

the u n i t — you're going t o see some p r o v i s i o n s i n the u n i t 

o p e r a t i n g agreement t h a t the p a r t i e s are examining. 

There i s a Section 11.5. I t provides t h a t under 

t h a t p r o v i s i o n the u n i t operator may c o l l e c t , from a p a r t y 

who i s not paying h i s b i l l s , the o p p o r t u n i t y t o take h i s 

share of production. And y o u ' l l see t h a t i t ' s w i t h o u t 

p r e j u d i c e t o any other e x i s t i n g remedies. 

You're going t o f i n d , when you look a t the 

documentation, there are nonpayment of j o i n t - i n t e r e s t 

b i l l i n g remedies, f o r example, where a working i n t e r e s t 

owner f a i l s t o pay h i s b i l l s . The u n i t o p e r a t i n g agreement 

provides the operator w i t h three options. You've got the 

o p t i o n t o b r i n g s u i t t o c o l l e c t on the unpaid expenses, 

w i t h or w i t h o u t f o r e c l o s u r e , you've got a second o p t i o n , 

which we o u t l i n e i n the memorandum, t o net out or n e t - b i l l 

h i s indebtedness, keep h i s share of pro d u c t i o n i n the u n i t , 

and y e t not as your exclusive remedy. You can go get h i s 

d e f i c i e n c y w i t h other recourse. 

And then f i n a l l y , t h r e e , the operator can 

fo r e c l o s e on the i n t e r e s t and he loses h i s e n t i r e i n t e r e s t 

i n the u n i t . 

A d d i t i o n a l l y , y o u ' l l f i n d t h a t A r t i c l e 17 allows 

the operator under the operating agreement — allows any 

working i n t e r e s t owner i n the operating agreement t o simply 
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withdraw from the agreement. He gets t o the p o i n t i n time 

where he doesn't want t o p a r t i c i p a t e anymore, he simply 

surrenders h i s i n t e r e s t . 

Let me show you what we're req u e s t i n g . 

Let's s t a r t w i t h the 1994 orders. OXY i s asking 

you t o declare Hartman's A p p l i c a t i o n t o be an i n a p p r o p r i a t e 

c o l l a t e r a l a t t a c k on a v a l i d and f i n a l order issued i n 

1994. 

OXY i s asking you t o f i n d t h a t Hartman had 

adequate n o t i c e of the 1994 hearing, which had i n v o l v e d a 

request by OXY f o r approval of these 16 i n j e c t i o n w e l l s 

w i t h i n a l i m i t e d area of the u n i t , an order of r e d u c t i o n i n 

the water i n j e c t i o n p a t t e r n t o 4 0 acres, and t o approve the 

t a x c r e d i t . 

OXY i s asking you t o f i n d t h a t Hartman had the 

o p p o r t u n i t y i n the 1994 hearing where he could have r a i s e d 

issues he i s now a s s e r t i n g . He could have r a i s e d them 

then, but not now. His a l l e g a t i o n t h a t the 1994 p r o j e c t 

was an amendment of the s t a t u t o r y u n i t i z a t i o n order. 

He could have r a i s e d then, but not now, h i s 

a l l e g a t i o n t h a t OXY f a i l e d t o comply w i t h the Act. 

He could have r a i s e d then, but not now, h i s 

a l l e g a t i o n t h a t the 1994 p r o j e c t amounted t o an improper 

redevelopment of a w a t e r f l o o d p r o j e c t . 

He could have r a i s e d then, but not now, h i s 
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a l l e g a t i o n t h a t the D i v i s i o n should not have approved the 

1800-p.s.i. surface pressure l i m i t a t i o n on these 16 new 

i n j e c t i o n w e l l s . 

OXY i s asking you t o f i n d t h a t Hartman f a i l e d t o 

exhaust h i s a d m i n i s t r a t i v e remedies and waited too long t o 

r a i s e these issues. I t ' s too l a t e , and he's i n d e f a u l t . 

Mr. Hartman i s i n d e f a u l t because of h i s past 

involvement and actions i n the u n i t . He's demonstrated 

t h a t i n 1980, t h a t was the time t o r a i s e these issues. 

I n May and again i n June of 1991 he f i l e d 

a p p l i c a t i o n seeking t o e n j o i n Sirgo from r e p l a c i n g Texaco 

as the operator of the u n i t , contending the same basic 

issues t h a t he's now a s s e r t i n g against OXY. He's an a c t i v e 

p l a y e r i n t h i s u n i t . He acquired h i s i n t e r e s t i n 1986 and 

he's been a c t i v e l y i n v o l v e d , he's watching what's going on. 

Sirgo f i l e s a r e p o r t w i t h the D i v i s i o n i n 1991 

t h a t the operator u s u a l l y f i l e s . Mr. Hartman was quick a t 

the t r i g g e r . He was here t o f i l e h i s o b j e c t i o n s . He knows 

what's going on. 

I n A p r i l of 1994, OXY provided Hartman w i t h an 

AFE about changing the i n j e c t i o n p a t t e r n , which i s based i n 

p a r t on the success of Texaco i n the Scott Hickman study. 

I n August and September Hartman and OXY are 

exchanging correspondence. Mr. Hartman doesn't l i k e the 

p r o j e c t , and he wants t o swap out acreage. 
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I n November of 1994, OXY f i l e d f o r approval w i t h 

the D i v i s i o n t h i s EOR a p p l i c a t i o n . We sent a copy of the 

A p p l i c a t i o n t o Mr. Hartman. I t d e t a i l s t h a t l i n k , the 

scope and the purpose of the request. I t ' s one o f the 

documents i n the e x h i b i t book. You can read t h a t and see 

t h a t i t ' s f u l l and complete n o t i c e t o him of what we're 

about t o ask. He doesn't l i k e t h a t p r o j e c t . Here we are 

asking f o r approval of t h a t p r o j e c t , and he doesn't come. 

He knew about the p r o j e c t , he knew about the 

D i v i s i o n hearing. He could have appeared t o r a i s e these 

issues about s t a t u t o r y u n i t i z a t i o n , about the p r o j e c t , 

about the surface i n j e c t i o n pressure l i m i t a t i o n , and he 

chose t o d e f a u l t . 

The D i v i s i o n approved the p r o j e c t , he gave up h i s 

o p p o r t u n i t y t o complain, and t h a t was the time t o contend 

t h a t the D i v i s i o n and OXY had somehow not handled p r o p e r l y 

the s t a t u t o r y u n i t i z a t i o n of i n v o l u n t a r i l y committed 

i n t e r e s t owners who had a r o y a l t y p o s i t i o n i n c e r t a i n 

t r a c t s i n 1980. 

But not now, not a f t e r the D i v i s i o n had approved 

the p r o j e c t , not a f t e r the necessary working i n t e r e s t owner 

approval, not a f t e r OXY spent the money, and not a f t e r he 

got t o see the r e s u l t s . 

OXY i s asking you t o f i n d t h a t Section 70-7-9 of 

the Act, which deals w i t h amending u n i t plans, was not 
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a p p l i c a b l e t o the 1994 p r o j e c t . That's one of Mr. 

Hartman's contentions. We're asking you t o f i n d t h a t 

Section 9 out of the Act doesn't apply. There was no 

change i n the boundary of the u n i t , no change i n t h e 

working p a r t i e s , t h e i r percentages, no change i n the 

r o y a l t y p a r t i e s or t h e i r percentages, no change i n the 

p a r t i c i p a t i o n formula or the parameters. 

I've already described f o r you what t h a t 

a p p l i c a t i o n was about. That, i f y o u ' l l look a t your past 

h i s t o r y , i s how we have handled amendments of the 

w a t e r f l o o d orders. They had been amended w i t h o u t r e q u i r i n g 

amendments of the s t a t u t o r y u n i t i z a t i o n orders t h a t may 

apply t o t h a t u n i t . 

I f you say t h a t i t i s an amendment of t h e 

s t a t u t o r y u n i t i z a t i o n orders i n t h i s case, then you put a t 

r i s k a l l other s t a t u t o r y u n i t i z a t i o n orders where the 

working i n t e r e s t owners change the i n j e c t i o n p a t t e r n , 

i n s t i t u t e other changes i n technology t o increase secondary 

o i l recovery or t o convert the p r o j e c t t o C02 i n j e c t i o n . 

I f you do what Mr. Hartman asks you t o do, you're 

going t o be i n d i r e c t c o n f l i c t w i t h your d e c i s i o n i n the 

P h i l l i p s case. Order R-6856-B i s the P h i l l i p s s t a t u t o r y 

u n i t . That u n i t was i n place, and we have repeatedly 

m o d i f i e d and amended t h e i r w a t e r f l o o d orders w i t h o u t 

d i s t u r b i n g the u n i t i z a t i o n , the s t a t u t o r y u n i t i z a t i o n 
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orders. And why? Because we've c o r r e c t l y i n t e r p r e t e d , and 

you have found, t h a t those aren't amendments pursuant t o 

70-7-9. 

Let's look a t the 1980 s t a t u t o r y u n i t i z a t i o n 

case. 

OXY asked you t o f i n d t h a t Hartman's 

predecessors, and t h e r e f o r e Hartman, were not p a r t i e s who 

were f o r c e d i n t o t h i s u n i t by the 1980 s t a t u t o r y 

u n i t i z a t i o n order. You don't have t o t a l k t o Mr. Carr, you 

don't have t o t a l k t o anybody. You can read the order, 

read the t r a n s c r i p t , look at the testimony and see what was 

done. 

That case d e a l t w i t h the s t a t u t o r y u n i t i z a t i o n of 

c e r t a i n r o y a l t y i n t e r e s t s who had never v o l u n t a r i l y 

committed. I t d i d not deal w i t h committing working 

i n t e r e s t owners who had not f a i l e d t o commit. 

And you see what the i n t e r e s t , the 1980 order, 

s p e c i f i c a l l y does not amend the 1973 c o n t r a c t s . You can 

look a t Mr. Wood's testimony i n the t r a n s c r i p t . He 

s p e c i f i c a l l y t e s t i f i e s t h a t he's not changing the 

boundaries, and he's not changing these c o n t r a c t s . 

Mr. Hartman's p o s i t i o n i s t h a t the Act mandates a 

s p e c i a l type of nonconsent c a r r i e d - i n t e r e s t p r o v i s i o n which 

l i m i t s the d e b t - c o l l e c t i o n remedies i n t h i s 1973 c o n t r a c t 

and provides the nonconsenting working i n t e r e s t owner w i t h 
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a p e r p e t u a l and exclusive — Exclusive i s the t r i g g e r here. 

He says i t ' s exclusive and t h a t he gets t o decide 

what happens, and i f he decides t h a t e x c l u s i v e language i n 

t h i s c o n t r a c t i t l i m i t s the operator r i g h t t o c o l l e c t f o r 

nonconsenting working i n t e r e s t owner share, and i t l i m i t s 

i t o nly t o f u t u r e production, despite the f a c t t h a t t he 

1973 c o n t r a c t s approved by the D i v i s i o n i n 1980 found t h a t 

a d i f f e r e n t nonexclusive l i m i t e d c a r r y i n g p r o v i s i o n was 

f a i r , reasonable and j u s t and t h a t i t , i n f a c t , complied 

w i t h the Act. 

U n f o r t u n a t e l y f o r Mr. Hartman, he's wrong. He's 

adding language t o the Act which i s not t h e r e . He's asking 

you t o a t t a c k the 1980 orders and r e i n t e r p r e t and r e w r i t e 

the c o n t r a c t s . 

Mr. Hartman's predecessors had the o p p o r t u n i t y t o 

r a i s e those issues. The 1980 order was r a t i f i e d by the 

working i n t e r e s t owners from whom Mr. Hartman obtained h i s 

i n t e r e s t . The 1980 order entered, Mr. Nutt e r and the 

people i n v o l v e d on s t a f f and w i t h the Commission examined 

the 1973 operating agreement and found t h a t they were j u s t 

and reasonable. They d i d n ' t r e q u i r e any a d d i t i o n a l terms 

be w r i t t e n i n t o the c o n t r a c t . 

We're focusing on 70-7-7F, the 7F p r o v i s i o n . 

We've d e a l t w i t h t h i s before. You can look a t t h i s case 

and the other s t a t u t o r y u n i t i z a t i o n cases, and i t reveals 
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t h a t the s t a t u t e merely req u i r e s t h a t the D i v i s i o n f i n d 

t h a t the approved u n i t operating agreement c o n t a i n c a r r y i n g 

p r o v i s i o n s which are j u s t and reasonable. 

The Act does not mandate — 7F does not mandate 

any p a r t i c u l a r type of c a r r i e d i n t e r e s t . The 1980 order 

found t h a t p r o v i s i o n t o be j u s t and reasonable, and Hartman 

i s not now e n t i t l e d t o anything more than the c o n t r a c t the 

order the s t a t u t e provides. 

Mr. Hartman i s arguing t h a t the D i v i s i o n ' s 

f i n d i n g t h a t the 1973 operating agreement's paying terms 

are j u s t unreasonable i s only v a l i d i f an u n q u a l i f i e d 

c a r r i e d - i n t e r e s t p r o v i s i o n w i t h a nonconsent p r o v i s i o n and 

no other recourse i s accepted. That's not what they d i d . 

I've f o r g o t e x a c t l y where the S t a t u t o r y 

U n i t i z a t i o n Act i s i n the f i l i n g s , and i t might be h e l p f u l 

j u s t t o have a copy of i t . 

Hartman i s wrong because the 1980 s t a t u t o r y 

u n i t i z a t i o n of these c e r t a i n r o y a l t y owners makes t h i s 

nonconsent debate meaningless. We were u n i t i z i n g t he 

r o y a l t y owners, and by h i s own admission Hartman i s not i n 

t h a t category. They r a t i f i e d and j o i n e d a l l these 

agreements. 

I ' l l ask you t o take time t o review your 

dec i s i o n s i n the Marathon Tamano case — i t ' s c i t e d i n the 

m a t e r i a l s — Pelto's Twin Lake U n i t case, other cases we've 
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analyzed i n the memorandum, and t o remember how t h e 

nonconsent p r o v i s i o n s of 7F have been i n t e r p r e t e d t o be 

a p p l i c a b l e by the agency. 

The nonconsent e l e c t i o n described i n 7F of the 

Act has been s p e c i f i c a l l y held by t h i s agency t o apply only 

t o working i n t e r e s t owners who f a i l e d t o i n i t i a l l y commit 

t h e i r i n t e r e s t t o the u n i t . And you've c o r r e c t l y analyzed 

t h a t issue. 

What you're doing i s r i g h t . What was done here 

i s r i g h t . We have by analogy, and you have by discussions 

on the record i n these cases, made the connection between 

compulsory p o o l i n g and f o r c i n g people i n t o a u n i t . 

I n the f o r c e - p o o l i n g s i t u a t i o n , we're going a f t e r 

s p e c i f i c working i n t e r e s t owners who won't commit. 

Everybody else signs a v o l u n t a r y agreement. That v o l u n t a r y 

agreement has a l l kinds of a d d i t i o n a l nonconsent 

p r o v i s i o n s , other p r o v i s i o n s , l o t s of t h i n g s . Those people 

are committed under those agreements. 

There are people t h a t won't j o i n . They're fo r c e d 

i n by the p o l i c e powers of the State of New Mexico, and 

you're e x e r c i s i n g t h a t o p p o r t u n i t y t o make th e p r o j e c t 

s u c c e s s f u l . And we t r e a t them d i f f e r e n t l y , because i f 

they're forced i n by the State powers of New Mexico, t h e i r 

l i a b i l i t y ought t o be l i m i t e d t o t h e i r share of p r o d u c t i o n 

from t h a t w e l l w i t h o u t recourse t o t h e i r assets i n other 
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places, w h i l e the people t h a t have committed t o the 

agreements can't simply b a i l out on the way down; they 

can't leave somebody ho l d i n g the bag f o r t he cost of t h e 

w e l l . So you have two d i f f e r e n t c a t e g o r i e s . 

That same analogy, t h a t same r a t i o n a l e , a p p l i e s 

t o t he u n i t concept, where we're d e a l i n g w i t h t h e fo r c e d 

u n i t i z a t i o n of c e r t a i n i n t e r e s t owners. 

When you look a t 7F, i t doesn't s p e c i f i c a l l y 

s p e c i f y the k i n d of p r o v i s i o n , t h i s unique p r o v i s i o n Mr. 

Hartman wants appli e d . I t simply leaves the o p t i o n open t o 

the c o n t r a c t i n g p a r t i e s t o d r a f t one of more of these 

c a r r y i n g p r o v i s i o n s . I t could be any k i n d of way. 

Williams and Meyers says these c a r r i e d i n t e r e s t s doesn't 

s p e c i f i c a l l y d e f i n e a c e r t a i n type of agreement, but simply 

serves as a guide i n pr e p a r a t i o n of documents. 

We ask you, s i r , t o f i n d t h a t t he Act does not 

mandate the type of c a r r i e d - i n t e r e s t p r o v i s i o n Hartman 

wants. OXY asks you t o f i n d t h a t Order R-6447 d i d not 

p r e s c r i b e the type of c a r r i e d - i n t e r e s t p r o v i s i o n Hartman 

wants. OXY asks you t o a f f i r m your p r i o r i n t e r p r e t a t i o n s 

i n t he P e l t o case and others t h a t 7F means any working 

i n t e r e s t owner who f a i l s t o c o n t r a c t u a l l y j o i n t he u n i t i s 

t o be c a r r i e d on a nonconsent basis which the D i v i s i o n 

f i n d s t o be f a i r and reasonable. 

Look a t the way 7F i s constructed. I t says you 
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can find i t in the documents or you can prescribe i t in the 

order. Look a t 7F. I t doesn't mandate a p a r t i c u l a r type 

of c a r r i e d - i n t e r e s t p r o v i s i o n . 

We've got a number of cases c i t e d where you take 

7F and you d i r e c t i t r i g h t a t the category of working 

i n t e r e s t owners where you need t o compel them i n t o the 

u n i t , and you do so on terms t h a t are c o n s i s t e n t w i t h f o r c e 

p o o l i n g . 

I f you mandate, as Hartman suggests t h a t you 

should, t h i s s p e c i a l , e xclusive c a r r y i n g p r o v i s i o n w i t h 

t h i s nonconsent component, you're going t o cr e a t e havoc 

w i t h what we're doing i n these u n i t s . 

Let me i l l u s t r a t e f o r you the p r a c t i c a l problem 

of h i s p o i n t of view. 

Assume t h a t OXY has 50 percent of a proposed 

w a t e r f l o o d u n i t , Texaco has 40 percent, Yates has 10 

percent. OXY and Texaco agree and v o l u n t a r i l y s i g n a u n i t 

agreement which provides e i t h e r you pay your share of u n i t 

expenses. Even i f the u n i t u l t i m a t e l y i s only m a r g i n a l l y 

s u c c e s s f u l , and even i f the remaining p r o d u c t i o n i s not 

s u f f i c i e n t t o u l t i m a t e l y pay a l l the u n i t c osts, you're on 

the hook f o r the balance. And i f you don't, your other 

choice i s simply t o surrender your t r a c t s t o th e u n i t and 

get out of the u n i t . That's the deal between Texaco and 

OXY. 
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Yates has 10 percent, and they r e f u s e t o commit, 

and t h e y ' r e forced i n t o the u n i t by s t a t u t o r y u n i t i z a t i o n 

order. Well, what are going t o be the l i m i t s on Yates's 

f i n a n c i a l exposure? They're not i n f o r the long r i d e . I f 

they don't commit, a l l they f o r f e i t i s t h e i r share of 

f u t u r e p r oduction. We t r e a t them t h a t way because t h a t ' s 

f a i r t o l e t them o f f the hook and not take nonunit assets 

t o pay a debt t h a t they d i d n ' t want t o commit t o i n i t i a l l y . 

But once you're i n , you've got t o stay i n f o r the r i d e . 

What happens t o Texaco i f they now, having 

v o l u n t a r i l y committed, want t o r e c h a r a c t e r i z e t h e i r 

p o s i t i o n and take advantage of what Yates was allowed t o 

do? Are you going t o l e t Texaco, l a t e i n the l i f e of one 

these p r o j e c t s , a f t e r they made the expenditure of the 

i n i t i a l investment, t o simply say, Well, king's X. I 

r e a l i z e t h a t we've got a b i g AFE here t o do something else 

i n t he u n i t . I'm f o r e c a s t i n g I may not have enough u n i t 

p r o d u c t i o n t o pay f o r those costs. I want the Yates 

s o l u t i o n , I want out. 

And so are you going t o l e t everybody out of 

these u n i t s l a t e i n the l i f e ? Who's going t o be around t o 

pay the b i l l s ? 

Are you going t o change the c o n t r a c t s t h a t these 

p a r t i e s signed committing t o pay those costs? You haven't 

up t o now, and I see no reason t o s t a r t t h a t i n the f u t u r e . 
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OXY asks you t o f i n d t h a t the D i v i s i o n , 17 years 

a f t e r the f a c t , i s not going t o modify the 1973 c o n t r a c t s . 

Mr. Hartman, as I've described, wants t o use t h i s 

r e - i n t e r p r e t a t i o n of t h i s p r i o r u n i t i z a t i o n order so t h a t 

he has a p a r t i a l defense f o r h i s f a i l u r e t o pay h i s b i l l . 

Even though the s t a t u t e does not r e q u i r e , the 

agreements do not provide and the D i v i s i o n d i d not f i n d 

such a p r o v i s i o n , Hartman now seeks t o have you read t h a t 

p r o v i s i o n i n t o these agreements. 

At some p o i n t these orders must be f i n a l , and 

these orders are f i n a l . They are f i n a l as t o Hartman. And 

Hartman i s not i n the p o s i t i o n t o a t t a c k these orders. 

The one issue t h a t I suggest t o you s u r v i v e s : 

Hartman has r a i s e d the contention t h a t water he says was 

found i n the Yates formation must have come from the u n i t ' s 

i n j e c t i o n p r o j e c t , and so he att a c k s the 1994 order and 

asks t h a t you set i t aside. 

Mr. Stogner, i t does not matter t o you, s i r , i f 

the pressure approved i n 1994 i s 300 p . s . i . or 300,000 

p . s . i . I f there's s u b s t a n t i a l evidence of water 

i n f i l t r a t i o n i n t o another formation, which i s proven 

capable of producing recoverable hydrocarbons, w i l l be 

adversely a f f e c t e d , and i f t h a t i n f i l t r a t i o n i s caused by a 

w a t e r f l o o d i n j e c t i o n f l u i d moving i n t o another f o r m a t i o n , 

then you must take appropriate a c t i o n . 
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But you don't go back and r e - l i t i g a t e your 1994 

order. You don't go back and open t h a t up and take i t 

apart and re-examine i t . You move forward. 

And so I am suggesting t o you, s i r , t h a t you 

dismiss Mr. Hartman's attempt t o set aside t h i s v a l i d and 

f i n a l i n j e c t i o n order and instead you docket a case i n t h i s 

f a s h i o n . We suggest t h a t i t be phrased t h i s way: 

The D i v i s i o n on i t s own motion, i n order t o 

determine appropriate a c t i o n , i f any, hereby r e q u i r e s 

Hartman t o appear and show cause t h a t water being 

i n j e c t e d i n t o the Langlie M a t t i x Pool by OXY-operated 

Myers L a n g l i e - M a t t i x w a t e r f l o o d p r o j e c t pursuant t o 

D i v i s i o n - a u t h o r i z e d i n j e c t i o n has migrated i n t o t he 

Yates formation and has caused recoverable gas 

reserves i n the Yates formation t o be wasted which 

would otherwise have been produced by Hartman's Myers 

"B" Federal Well Number 30. 

That's what we need t o do i n t h i s case. We need 

t o not spend our time examining orders t h a t are f i n a l . We 

ought t o focus on our a t t e n t i o n on those matters t h a t are 

r e l e v a n t today, and there's no reason t o gi v e anyone the 

o p p o r t u n i t y i n Mr. Hartman's p o s i t i o n t o r e l i t i g a t e f i n a l 

orders. 
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And with the exception of that one water issue, 

a l l t h i s i s i s an e f f o r t by Hartman t o create a p a r t i a l 

defense t o the f a c t t h a t he's indebted t o OXY. 

Let's dismiss t h i s A p p l i c a t i o n . 

Thank you. 

(Off the record) 

EXAMINER STOGNER: Mr. Condon? 

MR. CONDON: Yes, s i r . Yes, Mr. Gallegos was 

going t o begin the response. We're going t o b i f u r c a t e i t . 

Mr. Gallegos i s going t o deal w i t h issues r e l a t e d t o Order 

R-6447, and I ' l l deal w i t h the issues r e l a t e d t o R-6488. 

EXAMINER STOGNER: Okay, Mr. Gallegos? 

MR. GALLEGOS: Let me, i f I may provide some 

m a t e r i a l s so t h a t we can f o l l o w along here. I t ' s not as 

imposing a t looks. 

This i s a set f o r the r e p o r t e r . 

I've provided opposing counsel w i t h copies of 

t h a t notebook e a r l i e r today. 

MR. KELLAHIN: I f i t i s a p p r o p r i a t e , Mr. 

Examiner, I have an o b j e c t i o n t o one of the e x h i b i t s t h a t 

Hartman has f i l e d i n support of h i s p o s i t i o n . 

EXAMINER STOGNER: I s t h a t included i n t h i s green 

book a t t h i s time? 

MR. KELLAHIN: Yes, s i r . 

MR. CARROLL: What e x h i b i t i s t h a t ? 
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MR. KELLAHIN: I t ' s found behind E x h i b i t Tab 23. 

I t ' s t he a f f i d a v i t of Craig W. Van K i r k . 

MR. GALLEGOS: Well, why don't we deal w i t h t h a t 

when we come t o that ? 

MR. CARROLL: Yeah, we w i l l . 

MR. KELLAHIN: A l l r i g h t . 

MR. GALLEGOS: I t h i n k maybe i f i t ' s put i n 

context, maybe Mr. K e l l a h i n won't be q u i t e as e x c i t e d about 

i t . 

Let me begin by r e f e r r i n g back t o o l d experiences 

t h a t I couldn't help but t h i n k about today. 

The f i r s t week or two of law school i n moot 

c o u r t , or i f you've ever been i n debate, one of the t h i n g s 

t h a t you're t o l d e a r l y on i s , don't use a straw-man 

argument; i t ' s a dead giveaway. I t t e l l s everybody t h a t 

your case i s no good. 

What we have heard today almost t o t a l l y i s a 

c l a s s i c straw-man argument, s t a t e d i n s i x , t e n , twelve 

d i f f e r e n t ways by Counsel i n an e f f o r t t o take t h i s 

Examiner, take t h i s Commission away from what Hartman i s 

r e a l l y asking. 

We have heard t h a t — then, not now; c o l l a t e r a l 

a t t a c k ; i t ' s too l a t e ; the orders are f i n a l . Everything 

but the m e r i t s . 

The f a c t of the matter i s , when you look through 
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t h a t attempt a t d i s t r a c t i o n , we are here, Doyle Hartman i s 

here, f o r enforcement — f o r enforcement — of Order 6447 

and f o r enforcement of the New Mexico S t a t u t o r y U n i t i z a t i o n 

Act. I t i s enforcement of the law and enforcement of the 

Commission order t h a t we ask, because both are being 

v i o l a t e d . 

Indeed, t h i s operator, OXY, i s thumbing i t s nose 

a t t h e Commission orders and the law. And i n the argument 

t h a t you've j u s t heard, there has been almost — i n t h e 

t o t a l time of the argument, almost no reference t o the law 

or t o the p r o v i s i o n s of Order 6447. And when i t was 

r e f e r r e d t o , i t was only by a c h a r a c t e r i z a t i o n and not w i t h 

a look a t the a c t u a l wording of the order and, i n f a c t , a 

m u l t i t u d e of s t a t u t o r y u n i t i z a t i o n orders, and not w i t h a 

look a t the a c t u a l wording of the law. 

Mr. Examiner, we're going t o take you t o those 

words and t o what has r e a l l y gone on here and address the 

r e a l m e r i t s , because Hartman stands f o r enforcement. I t i s 

OXY who i s t r y i n g t o avoid t h a t . 

And l e t me set the scene by t e l l i n g you as 

s u c c i n c t l y as I can what our p o s i t i o n i s and what should be 

the p o s i t i o n of t h i s Commission. 

Number one, t h i s Commission i s a c r e a t u r e of 

s t a t u t e . When the L e g i s l a t u r e delegates the p o l i c e powers 

of t h i s sovereign s t a t e t o the Commission, i t does and i t 
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must do so, s e t t i n g f o r t h c e r t a i n c o n d i t i o n s and standards. 

Otherwise, t h a t d e legation i s u n c o n s t i t u t i o n a l . 

The Commission orders on the — some 38 or 4 0 

s t a t u t o r y u n i t i z a t i o n cases t h a t t h i s body has heard — we 

submit t h a t the Commission orders have attempted, by the 

wording of those orders, t o recognize the c o n d i t i o n s placed 

by the L e g i s l a t u r e on the use of t h a t p o l i c e power. 

T h i r d l y , we say t h a t the standards or c o n d i t i o n s 

t h a t are s t a t e d i n the law and t h a t are s t a t e d i n your 

orders have the forc e and e f f e c t of becoming the terms and 

c o n d i t i o n s t h a t govern the u n i t operations, whether or not 

the wording of a p r i v a t e agreement contains those same 

terms. 

I t should come as no s u r p r i s e t h a t a Commission 

order and the s t a t u t e i s e n t i t l e d t o f o r c e , and i t i s 

e n t i t l e d t o govern the r i g h t s of the p a r t i e s above a 

private-agreement term and, indeed, above a l e t t e r of 

t r a n s m i t t a l from counsel, which has been the l i n c h p i n of 

the argument about t h i s i s a f i s h - a n d - f o w l u n i t , p a r t i a l l y 

u n i t i z e d . 

But i f there i s any concern, i f one has any 

concern about the i m p o s i t i o n of terms and c o n d i t i o n s by 

reason of the Commission orders on operators and 

nonoperators, comfort i s provided because i n t h e enactment 

of t h i s s t a t u t e , the L e g i s l a t u r e has r e q u i r e d t h a t a f t e r 
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the Commission enters an order and says, Here's s t a t u t o r y 

u n i t i z a t i o n , you can have your s t a t u t o r y u n i t and we can 

f o r c e i n p a r t i e s f o r you, but i t ' s under these terms and 

c o n d i t i o n s , and your u n i t o p erating agreement has t o 

provide the f o l l o w i n g , here's the order; t h e r e i s then a 

r a t i f i c a t i o n and approval procedure which has not been 

mentioned a t a l l by OXY, a procedure which then d i s t r i b u t e s 

the order and says, Now, you i n t e r e s t owners, i f you want 

t o go forward under these terms and under these c o n d i t i o n s 

and these p r o v i s i o n s , we have t o have 75 percent of the 

cost-bearing i n t e r e s t s and 75 percent, a t l e a s t , of the 

non-cost-bearing i n t e r e s t s r a t i f i e d . 

" R a t i f y " , the d e f i n i t i o n of " r a t i f y " i n the law, 

i s t o adopt, t o say " t h a t i s mine, I embrace i t , I agree t o 

i t . " That's what " r a t i f i c a t i o n " means. And we have t h a t , 

of course, i n the case of the Myers L a n g l i e - M a t t i x U n i t . 

And f i n a l l y we are here t o t e l l you — and what 

we've s a i d so f a r , I t h i n k , i s very fundamental — and 

we're here t o make one more p o i n t t h a t I t h i n k anybody i n 

the i n d u s t r y i n the l a s t 4 0 years would have considered 

s e t t l e d and beyond argument, and t h a t i s t h a t a p a r t y who 

has the r i g h t t o be c a r r i e d , who e l e c t s t o be nonconsent 

and be c a r r i e d , cannot be sued. 

To be c a r r i e d , and instead t o be sued and have a 

judgment enforced i n c o u r t , are two mutually e x c l u s i v e 
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s t a t u s e s , mutually exclusive c o n d i t i o n s . To c a r r y someone 

i s t o bear t h e i r share of the expense and t o recover t h a t 

by r e c e i v i n g t h e i r share of the revenue from the pr o d u c t i o n 

which would otherwise be a l l o c a t e d t o them. That, by 

d e f i n i t i o n , i s what "nonconsent" and " c a r r i e d " means. 

And we are hearing today o f , I submit t o you, 

animals t h a t have never been known t o the o i l and gas 

i n d u s t r y . One i s a u n i t t h a t i s p a r t i a l l y s t a t u t o r y ; 

c e r t a i n people who haven't committed, they are s t a t u t o r i l y 

u n i t i z e d and others are not. I have looked i n every 

t r e a t i s e , every source of law, and you w i l l f i n d v o l u n t a r y 

u n i t s and you w i l l f i n d s t a t u t o r y u n i t s , but you won't f i n d 

a mix, a h y b r i d . 

And by the same token, i t i s w e l l s e t t l e d , t he 

i n d u s t r y knows, t h i s Commission knows, what i t i s when 

you're i n a nonconsent p o s i t i o n . And t o come i n and say, 

Well, we have a c e r t a i n c a r r i e d - i n t e r e s t p r o v i s i o n but i t ' s 

a c a r r i e d — We ca r r y you, but we can drop-kick you, we can 

take you t o co u r t and sue you. That's the 180-degrees 

a n t i t h e s i s of being c a r r i e d . 

What we have, t o t r y and help set the scene, 

because i t — To me, i t became a very i n t e r e s t i n g issue. 

To t e l l you the t r u t h , I was a t f i r s t — I thought i t was 

humorous, and then afterwards I thought, w e l l , t h i s i s an 

i n t e r e s t i n g idea, when I read the Motion t o Dismiss of OXY, 
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t h i s idea t h a t only a few noncommitted i n t e r e s t s were 

s t a t u t o r i l y u n i t i z e d and everybody else was not. I t r e a l l y 

r a i s e d my c u r i o s i t y as t o the whole process t h a t ' s gone on 

here and what has happened before t h i s Commission and 

what's happened i n the law. 

I f you take out t h i s spreadsheet, I ' l l go through 

i t q u i c k l y , and then we have some tabs t h a t u n d e r l i e t he 

i n f o r m a t i o n t h a t ' s shown here. 

I s t a r t out on the l e f t by p o i n t i n g out t h a t pre-

1970 t h e r e were — a c t u a l l y , there were 28 s t a t e s , a t t h a t 

time, t h a t had s t a t u t o r y u n i t i z a t i o n acts. New Mexico was 

a come-lately i n 1975 when i t adopted i t s Act. 

And a t t h a t time there were the s t a t e s t h a t I've 

shown on the l e f t t h a t had, w i t h i n t h e i r s t a t u t o r y 

u n i t i z a t i o n laws, p r o v i s i o n s t h a t read s u b s t a n t i a l l y t he 

same as 70-7-7. I n f a c t , Kansas reads almost word f o r word 

e x a c t l y l i k e our Act. And the r e was one d i f f e r e n c e , and 

t h a t ' s Montana, where there's proof t h a t i f t he l e g i s l a t u r e 

wants t o provide t h a t the c a r r i e d e l e c t i o n a p p l i e s o n l y t o 

those who are not cooperative and who don't j o i n , they can 

say t h a t i n t h e i r s t a t u t e . Ours does not say t h a t , of 

course, nor do the ones t h a t are l i s t e d above Montana. 

I t ' s also i n t e r e s t i n g t h a t t h e r e was a — The 

American Petroleum I n s t i t u t e , i n 197 0, came out w i t h a 

model u n i t operating agreement, not a s t a t u t o r y u n i t , but 
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j u s t a model u n i t operating agreement. And I have t h a t 

under Tab 1. And b a s i c a l l y what i t does i s , i t provides i n 

A r t i c l e 11 f o r the r i g h t t o b r i n g s u i t . There i s — I f you 

don't pay, i f the working i n t e r e s t owner doesn't pay, the 

operator can b r i n g s u i t . That's a t page 12. 

I a c t u a l l y found l a t e r , a f t e r I prepared t h i s 

form, t h a t there was a 1961 model form of u n i t o p e r a t i n g 

agreement, not s t a t u t o r y u n i t but j u s t u n i t o p e r a t i n g 

agreement, which has the exact language. This i s close, 

the 1970 form, and i t ' s used i n many of your cases here, 

Mr. Stogner. But the 1961 agreement i s the one t h a t OXY 

came i n w i t h l a t e r i n 1973. 

So you have these o l d agreements t h a t were 

designed f o r use f o r v o l u n t a r y u n i t s , not s t a t u t o r y u n i t s , 

and i t provides c e r t a i n procedures f o r budgets and b i l l i n g 

and so f o r t h and t h a t the operator can b r i n g s u i t . 

Now, i n 1973 Sk e l l y comes forward w i t h the Myers 

L a n g l i e - M a t t i x U n i t . There are two a p p l i c a t i o n s , two 

proceedings. Repeatedly, OXY here i n t h i s proceeding and 

i n i t s papers has said t h a t i n 1973 the Commission approved 

the u n i t agreement and the u n i t o p e r a t i n g agreement. That 

i s wrong. The u n i t operating agreement was never addressed 

i n e i t h e r of the cases t h a t came before t h i s Commission, 

5086 and 5089, i n 1973. 

At Tab 2 you f i n d Order 4660, which addresses 
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only the u n i t agreement, very b r i e f l y , and says t h a t , 

"provided however, t h a t n o t w i t h s t a n d i n g any of the 

p r o v i s i o n s contained i n said u n i t agreement, t h i s approval 

s h a l l not be considered as waiving or r e l i n q u i s h i n g , i n any 

manner, any r i g h t , duty, or o b l i g a t i o n which i s now or may 

h e r e a f t e r be, vested i n the Commission t o supervise and 

c o n t r o l operations f o r the e x p l o r a t i o n and development of 

any lands committed t o the u n i t and pro d u c t i o n of o i l or 

gas therefrom." 

Nothing concerning the u n i t o p e r a t i n g agreement. 

And, by the way, nothing i n our o i l and gas law a t t h a t 

time t h a t provided t h a t the Commission had any a u t h o r i t y t o 

approve u n i t agreements or u n i t o p e r a t i n g agreements. 

There were a number of s t a t u t e s i n e f f e c t , and I c i t e t h i s 

l a t e r , where the law of the s t a t e d i d provide t h a t . Ours 

was s i l e n t i n t h a t regard. 

And then of course Order 4680, Mr. Examiner, i s a 

t y p i c a l order under C-108 a p p l i c a t i o n as a l l o w i n g a 

w a t e r f l o o d t o go forward, a l l o w i n g w a t e r f l o o d i n g t o take 

place. 

I n 1974 the American Petroleum I n s t i t u t e came out 

w i t h a model u n i t operating agreement f o r s t a t u t o r y u n i t s , 

f o r s t a t u t o r y u n i t i z a t i o n . That's a t Tab 4. This i s an 

i n t e r e s t i n g document. I t seems t o have not been very 

appealing t o the operators who came forward l a t e r i n New 
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Mexico f o r use i n s p i t e of what our law provided. 

But t h i s form of agreement, when you go over t o 

A r t i c l e 11, which i s designed f o r s t a t u t o r y u n i t s , a t page 

12, provides i n Section 11.5 nothing concerning the r i g h t 

t o b r i n g s u i t , t h e r e i s no r i g h t t o sue. And Footnote 4 i n 

11.5 t e l l s the user t h a t c e r t a i n language should be 

i n s e r t e d i n those s t a t e s where a working i n t e r e s t owner 

e l e c t s t o be c a r r i e d or otherwise financed. 

And l a t e r , on page 13, i n Section 11.6, Footnote 

3, the same t h i n g . Colorado, Kansas — And by the way as 

I've s a i d before, Kansas's s t a t u t e , very s i m i l a r t o ours, 

t o t he c r e d i t of Mr. Carr, who I understand worked on the 

d r a f t i n g of the s t a t u t e . No b r i n g i n g - o f - s u i t wording i n 

t h i s agreement, which was a model of the API t o be used f o r 

s t a t u t o r y u n i t i z a t i o n , and, i n f a c t , the d i r e c t i o n t o 

i n s e r t s p e c i f i c wording i f your p a r t i c u l a r s t a t u t e i n your 

j u r i s d i c t i o n provided f o r working i n t e r e s t s having the 

r i g h t t o be c a r r i e d . 

I n 1975 our S t a t u t o r y U n i t i z a t i o n Act came i n t o 

being. I t was Chapter 65, 16-14-1 back i n those days. 

I t ' s been r e c o d i f i e d . 

I n 1976, the f i r s t s t a t u t o r y u n i t i z a t i o n case 

came on before t h i s agency under the S t a t u t o r y U n i t i z a t i o n 

Act of New Mexico. The operator and a p p l i c a n t , Burke 

Royalty Company, presented the 1970 form u n i t o p e r a t i n g 
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agreement, the o l d form t h a t provided the r i g h t t o sue. 

Tab 6 reveals the order t h a t was entered by the 

Commission. The f i l e shows t h a t the Examiner i n t h a t case 

was Mr. Stamets, the Commission counsel was Mr. Carr. I t 

would be i n t e r e s t i n g t o be able t o ask some questions of 

Mr. Carr about t h i s case. But i t seems t h a t t h e p a t t e r n 

was set by t h a t f i r s t order. 

I f one reads i t — and you probably don't want t o 

take the time now — the order took issue and was not 

s a t i s f i e d w i t h the p a r t i c i p a t i o n formula t h a t was contained 

i n the u n i t i z a t i o n agreement, and e s t a b l i s h e d a d i f f e r i n g 

formula. 

The order, when i t came t o the question of the 

u n i t agreements, on page 6 a t paragraph 12 — bearing i n 

mind, t h i s i s an a p p l i c a n t who's come forward w i t h the o l d 

197 0 form, r i g h t t o b r i n g s u i t , no r i g h t t o be c a r r i e d , and 

the order says, "... the Double L Queen U n i t Agreement and 

the Double L Queen Unit Operating Agreement, amended i n 

accordance herewith, provide f o r u n i t i z a t i o n and u n i t 

o p e r a t i o n of the subject p o r t i o n of the Double L Queen Pool 

upon terms and c o n d i t i o n s t h a t are f a i r , reasonable and 

e q u i t a b l e and i n c l u d e : . . . " 

And then you read the subparagraphs on page 7, 

which are e s s e n t i a l l y r i g h t out of Section 70-7-7 of the 

s t a t u t e , i n c l u d i n g , of course, a p r o v i s i o n f o r c a r r y i n g any 
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working i n t e r e s t owner. 

That became the p a t t e r n , Mr. Examiner, r e a l l y 

from t h a t time forward. And there's a few, very few, 

exceptions. Some of those t h a t are noteworthy w e ' l l b r i n g 

t o your a t t e n t i o n . But t h a t became the p a t t e r n . I t went 

on and on w i t h agreements t h a t d i d not provide anything 

re g a r d i n g a nonconsent or a c a r r i e d i n t e r e s t , or not — 

c e r t a i n l y not the c a r r i e d i n t e r e s t s p e c i f i e d by the 

s t a t u t e , but the order adopting the language of the Act. 

I n 1980, along came the Getty case i n 6987, which 

I ' l l r e f e r t o i n more d e t a i l under the second t a b i n t h i s 

notebook. I t was the s i x t h case t h a t had come before t h i s 

Commission a f t e r the Act had come i n . 

An i n t e r e s t i n g case came before the Commission i n 

1982. I t ' s the Travis Penn U n i t case, brought by Yates 

D r i l l i n g Company. George Yates, represented by Bob Strand, 

t e s t i f i e d . And a t Tab 7 w e ' l l f i n d the testimony. Mr. 

Pearce by then was counsel f o r the Commission. Y o u ' l l see 

a t page 3, George Yates, the pres i d e n t of Harvey E. Yates 

Company, was t e s t i f y i n g . 

And a discussion s t a r t s under the q u e s t i o n i n g of 

h i s own counsel a t page 10 where the question i s asked: 

Mr. Yates, i n the o r i g i n a l u n i t o p e r a t i n g 

agreement, which i s E x h i b i t Number Two, t h e r e was no 
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p r o v i s i o n i n there f o r non-consent op e r a t i o n s . Was 

t h i s a t the request of the i n t e r e s t owners a t the 

meeting i n February? 

ANSWER: I t was. At t h a t time, as I s a i d , we had 

unanimous support of the group w i t h the u n i t . . . 

Let me i n t e r r u p t t o say, unanimous support. This 

wasn't a question here of anybody not being committed. 

...We d i d n ' t a n t i c i p a t e any non-consent operations. 

QUESTION: Mr. Yates, i t ' s my understanding under 

the s t a t u t o r y u n i t i z a t i o n p r o v i s i o n s of New Mexico law 

t h a t i f any order i s entered i n t h i s matter i t w i l l be 

r e q u i r e d t h a t a — t h a t p r o v i s i o n s be in c l u d e d i n t h a t 

order r e l a t i n g t o the recovery of costs from p a r t i e s 

who do not consent t o operations under the u n i t and 

also a p r o v i s i o n r e l a t i n g t o the i n t e r e s t of such 

p a r t i e s being assigned as t o the other p a r t i e s u n t i l 

such costs are recovered. 

Do you have any recommendations f o r the D i v i s i o n 

as t o non-consent p r o v i s i o n s f o r a d d i t i o n a l d r i l l i n g 

on the u n i t and any p e n a l t i e s or a d d i t i o n a l charges 

f o r o p e r ating as t o non-consent owners? 

He goes on t o recommend a nonconsent p r o v i s i o n , 
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and t h a t i t ' s a "3 00/100-percent nonconsent p r o v i s i o n f o r 

a d d i t i o n a l d r i l l i n g . " 

Under cross-examination, Mr. Stamets, a t page 13, 

s t a r t s w i t h Mr. Yates on the same sub j e c t . I won't read 

a l l of t h a t , but t h i n k i t ' s i n t e r e s t i n g on page 14 where 

Mr. Stamets asks Mr. Yates, "Okay, now the law does 

r e q u i r e t h a t we have a p r o v i s i o n i n the order..." — and 

you note, " i n the order" — " . . . f o r c a r r y i n g any working 

i n t e r e s t owner l i m i t e d , c a r r i e d , or net p r o f i t s basis 

payable a t production upon such terms and c o n d i t i o n s 

determined by the D i v i s i o n t o be j u s t and reasonable and 

a l l o w i n g appropriate charged i n t e r e s t f o r such s e r v i c e 

payable out of the owner's share of p r o d u c t i o n . 

"What would t h a t i n t e r e s t r a t e be?" 

And they go on a discussion of an a p p r o p r i a t e 

i n t e r e s t r a t e . 

Now, the order i n t h a t case, Order R-6947, notes 

two t h i n g s t h a t I t h i n k are of i n t e r e s t here, or two or 

t h r e e t h i n g s t h a t are of i n t e r e s t . 

F i r s t of a l l , i n the T r a v i s Penn case, very much 

l i k e the Myers La n g l i e - M a t t i x case, T r a v i s Penn was already 

a p r e - e x i s t i n g u n i t . There had already been orders of the 

Commission entered before t h i s a p p l i c a t i o n f o r s t a t u t o r y 

u n i t i z a t i o n t h a t had approved the u n i t agreement and t h a t 

had approved f l o o d i n g a c t i v i t y . So t h i s i s an e x i s t i n g 
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u n i t , people have already been i n v o l u n t a r i l y . 

The order recognizes — a t page 3 i t s t a r t s w i t h 

the usual p a t t e r n of f a i r , reasonable and e q u i t a b l e 

p r o v i s i o n s . But then i t says, "the T r a v i s Penn U n i t 

Agreement and the T r a v i s Penn Unit Operating Agreement do 

not c o n t a i n p r o v i s i o n s f o r c a r r y i n g any working i n t e r e s t 

owner on a l i m i t e d , c a r r i e d or net p r o f i t s b a s i s . " 

Paragraph 18, page 4. 

Paragraph 19, "That the u n i t o p e r a t i o n should be 

subj e c t t o such p r o v i s i o n s as set out on E x h i b i t 'A' 

attached t o t h i s Order." And attached t o the order i s a 

p r o v i s i o n t h a t looks very much, and I t h i n k w i l l sound very 

much t o the Examiner l i k e p r o v i s i o n from your j o i n t 

o p e r a t i n g — common j o i n t o p e rating agreement language t h a t 

provides f o r nonconsent f o r subsequent — or f o r operations 

of less than a l l working i n t e r e s t owners. 

You have there the p a r t i e s r e c o g n i z i n g t h a t u n i t 

o p e r a t i n g agreements must contai n c a r r i e d i n t e r e s t 

p r o v i s i o n s recognized by the a p p l i c a n t , recognized by h i s 

a t t o r n e y , recognized by the Commission. 

Now, down the l i n e you w i l l have a number of 

cases where the a p p l i c a n t and, indeed, the a p p l i c a n t ' s 

counsel, have not c a l l e d out t o the Examiner's a t t e n t i o n 

the p r o v i s i o n s of the u n i t o p erating or the l a c k of the 

p r o v i s i o n s t h a t conform t o the s t a t u t e . 
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I would suggest t o you t h a t i f t h e r e i s any 

u n c l a r i t y , any room f o r argument because of t h a t , i t ' s 

because the Examiners of t h i s Commission have been 

disserved by the ap p l i c a n t s and t h e i r r e p r e s e n t a t i v e s i n 

many instances where they simply s a i d , Well, we have a u n i t 

agreement, u n i t operating agreement, i t conforms t o the 

s t a t u t e , t h e r e i t i s , and i t goes on. 

But be t h a t as i t may, the orders t h a t c r e a t e the 

u n i t have i n v a r i a b l y r e c i t e d the c a r r i e d i n t e r e s t 

p r o v i s i o n , and thereby t h a t becomes p a r t and p a r c e l of the 

u n i t o p e r a t i o n and the u n i t plan. 

Another case t h a t ' s i n t e r e s t i n g , and I don't want 

t o take too much time w i t h i t , another case t h a t ' s 

i n t e r e s t i n g i s the one i n 1987. I t ' s the Twin Lakes San 

Andres case. Pel t o O i l came forward. I t probably w i l l 

b r i n g some memories back t o Examiner Stogner. I t was the 

f i r s t case a f t e r 70-7F was amended t o provide a 200-percent 

pe n a l t y i n the case of nonconsent owners. 

And i n t h a t case, indeed, t h e r e was some 

dis c u s s i o n i n the t r a n s c r i p t , and Mr. Bruce, r e p r e s e n t i n g 

the A p p l i c a n t , wrote t o Examiner Stogner — t h a t l e t t e r 

appears a t Tab 11 -- i n which he suggests t h a t an Oklahoma 

case might be of assistance t o the Examiner, because they 

have been applying the penalty p r o v i s i o n f o r some time. 

He does say i n h i s l e t t e r , i n c o n t r a s t i n g i t w i t h 
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what the Oklahoma order provided t h a t , quote, "One 

d i f f e r e n c e i s t h a t the Oklahoma case provides f o r p e n a l t i e s 

throughout the pe r i o d of u n i t operations, whereas P e l t o O i l 

Company only requests a penalty w i t h respect t o i n i t i a l 

u n i t o u t l a y s , " end quote. 

And e s s e n t i a l l y , t h a t ' s what came forward i n the 

order, where the order at Paragraph 18, page 4, set f o r t h 

t he standard p r o v i s i o n r e c i t i n g t h a t the u n i t agreement 

would have a p r o v i s i o n f o r c a r r y i n g any working i n t e r e s t 

owner and so f o r t h , and then p r o v i d i n g t h a t uncommitted 

owners would be subject t o a 200-percent p e n a l t y . 

I can't note t h a t p a r t i c u l a r order w i t h o u t 

observing what I would c a l l the reverse l o g i c t h a t you're 

hearing from Oxy i n t h i s case. That i s t o say, i n the Twin 

Lakes case you have a s i t u a t i o n t h a t says, We're going t o 

come down harder on the people who d i d n ' t cooperate. I n 

other words, i f you d i d n ' t sign up, i f you d i d n ' t 

cooperate, you're subject t o the 2 00-percent p e n a l t y . 

The i r o n y here i s t h a t OXY says i f you d i d n ' t 

cooperate, the people we had t o s t a t u t o r i l y u n i t i z e , they 

get the r i g h t t o go nonconsent. The f o l k s who cooperated 

and signed up, they can never go nonconsent, no matter what 

we propose, no matter how f o o l i s h or imprudent we want t o 

make a c a p i t a l investment or operate t h i s u n i t , they can 

never go nonconsent. But the guys who d i d n ' t come along 
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w i t h us, they can. E s s e n t i a l l y the opposite of what was 

done i n the Twin Lakes case. 

And f i n a l l y , the Central Corbin Queen case i s a 

case brought by OXY. And I thought what was i n t e r e s t i n g 

t h e r e , and I t h i n k you might want t o look a t , i s t h a t t he 

u n i t o p e r a t i n g agreement t h a t OXY presented i n t h a t case i n 

1990 f o l l o w s a format — I f you look back a t 1984, the 

f i r s t case I saw t h a t form of agreement pop up was back i n 

the o l d Eunice Monument case. 

But the u n i t operating agreement i n OXY's Corbin 

Queen case has a p r o v i s i o n t h a t you begin t o see i n a 

number of other cases. And the language t h e r e i s under Tab 

13 — No, a c t u a l l y t h a t p a r t i c u l a r language of Section 39, 

i f you r e f e r back t o Tab 9, i f you — Tab 9 shows t h i s 

format, what I c a l l the Section 3 9 language, u n i t o p e r a t i n g 

agreement. I t ' s at page — I t ' s not copied t o o c l e a r l y but 

I t h i n k t h a t ' s page 18. Anyway, Section 39. 

What t h i s p r o v i s i o n says, and i t ' s over — OXY 

presented i t t o the Commission i n i t s behalf i n the Corbin 

Queen case. What t h i s p r o v i s i o n says i s e s s e n t i a l l y t h i s : 

We operators have gone through these t h i n g s and we've had 

t o go out and we've had t o sign up people i n some of these 

u n i t s w i t h thousands of acres. We've got hundreds of 

working i n t e r e s t owners and hundreds i f not thousands of 

r o y a l t y owners. We come i n f o r s t a t u t o r y u n i t i z a t i o n , we 
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get an order of s t a t u t o r y u n i t i z a t i o n , and then we have t o 

go back out and go through t h a t process a l l over again. 

I t ' s c o s t l y , i t ' s time-consuming, i t holds us up. 

And what they wrote i n t o t h i s document, i t says 

we only have t o do i t once and t h a t everybody, when they 

s i g n up and sign the agreement, they recognize t h a t t h i s 

agreement — and I quote the language — "This Agreement 

and/or the U n i t Operating Agreement s h a l l be amended i n any 

and a l l respects necessary t o conform t o the D i v i s i o n ' s 

order approving s t a t u t o r y u n i t i z a t i o n . " 

So what had happened i n the past, and what 

happened i n the Myers L a n g l i e - M a t t i x case i s , t o accomplish 

t h a t amendment of the p r i v a t e c o n t r a c t documents, they had 

t o go out and get the r a t i f i c a t i o n s . Now they are saying, 

and OXY i t s e l f using a form t h a t says, i n s t e a d of going t o 

a l l t h a t t r o u b l e , when you sign up you're saying t h a t when 

the Commission enters orders and provides c e r t a i n terms and 

c o n d i t i o n s , we already deem our agreements amended t o 

conform t o those orders, and you don't have t o go get the 

r a t i f i c a t i o n s . 

The hearing t r a n s c r i p t i n t h a t case, p o r t i o n s of 

i t are attached because i t ' s i n t e r e s t i n g t o see t h a t the 

1974 form u n i t operating agreement was presented t h e r e by 

OXY. That's an agreement t h a t omits, does not i n c l u d e , the 

r i g h t t o sue p r o v i s i o n . I t f o l l o w s the 1974 form, except 
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i t does not incorporate the foo t n o t e requirements. 

And i n t h a t p a r t i c u l a r case Examiner Stogner and 

Counsel S t o v a l l took up w i t h Mr. K e l l a h i n and h i s witness 

the question about — j u s t the one we're d e a l i n g w i t h here. 

Page 132, Mr. S t o v a l l asks the witness, who I t h i n k was a 

Mr. Dickenson, I b e l i e v e , " I s th e r e a p r o v i s i o n i n e i t h e r 

the U n i t Agreement or the Unit Operating Agreement f o r 

c a r r y i n g of nonconsenting p a r t i e s ? 1 111 preface t h a t by 

saying t h a t I d i d n ' t f i n d one as I skimmed through i t ? " 

The witness answers, "No, s i r , t h e r e i s n ' t . And 

the only reference I would make t o t h a t would be t h a t under 

the S t a t u t o r y U n i t i z a t i o n Act i n 70-7, p r o v i s i o n (F) i t 

does say t h a t i n the event you have a nonconsenting working 

i n t e r e s t p a r t y , t h a t they could be subject t o co s t , 100 

percent plus 200 percent..." and so f o r t h . 

Mr. S t o v a l l goes on t o say, "My i n t e r p r e t a t i o n of 

t h a t s t a t u t o r y p r o v i s i o n i s t h a t the U n i t Agreement or U n i t 

Operating Agreement needs t o have t h a t p r o v i s i o n f o r 

c a r r y i n g included i n i t . Would you been [ s i c ] w i l l i n g t o 

amend the Agreement?" 

Mr. K e l l a h i n i n t e r j e c t s , "No, s i r . " Instead of 

the witness being able t o answer, Mr. K e l l a h i n provides us 

the answer. "No, s i r . Mr. S t o v a l l , we've made t h e 

conscious d e c i s i o n not t o seek the nonconsent p r o v i s i o n s 

t h a t apply i n the s t a t u t e and i t ' s been i n t e n t i o n a l l y 
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d e l e t e d from the operating agreement." 

Mr. S t o v a l l says, "So, i n e f f e c t t h e 

n o n p a r t i c i p a t i n g i n t e r e s t would be c a r r i e d a t no penalty? 

Mr. K e l l a h i n , "That's r i g h t . " 

And then a t Tab 15 we have Order Number 933 6, 

entered by the Commission here, and i t provides the usual 

language, although the Commission, i n s p i t e of what Mr. 

K e l l a h i n volunteered f o r h i s c l i e n t , the Commission went 

ahead and provided t h a t as t o those p a r t i e s who d i d n ' t 

p a r t i c i p a t e i n the u n i t , who had not agreed i n w r i t i n g t o 

p a r t i c i p a t e i n the u n i t , t h a t there would be the 2 00-

percent penalty. 

I n each and every one of these orders, Mr. 

Examiner, i n v a r i a b l y , there i s the language — and I j u s t 

p o i n t t o i t on page 6 of t h i s p a r t i c u l a r case which you 

heard — and t h a t i s wording t h a t says e i t h e r verbatim or 

t o t h i s e f f e c t , "Since persons owning the r e q u i r e d 

s t a t u t o r y minimum percentage of i n t e r e s t i n the u n i t area 

have approved or r a t i f i e d the Un i t Agreement and the U n i t 

Operating Agreement, the i n t e r e s t s of a l l persons w i t h i n 

the u n i t area..." — t h a t i s , a l l — "... persons w i t h i n 

the u n i t area are hereby u n i t i z e d whether or not such 

persons have approved the Uni t Agreement or the U n i t 

Operating Agreement i n w r i t i n g . " 

Now what I would l i k e t o do, and i t may be an 
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a p p r o p r i a t e time f o r a break — what I would do next i s 

t u r n t o the s p e c i f i c instruments and documents t h a t are i n 

the Myers L a n g l i e - M a t t i x case, i n 6987 case, t h a t are under 

Tab 2. But I wonder i f t h i s wouldn't be a good time f o r a 

break? 

EXAMINER STOGNER: I concur. Let's take a t e n -

minute recess a t t h i s time. 

(Thereupon, a recess was taken a t 3:50 p.m.) 

(The f o l l o w i n g proceedings had a t 4:10 p.m.) 

EXAMINER STOGNER: Mr. Gallegos? 

MR. GALLEGOS: Thank you, Mr. Examiner. I'm a t 

the second tab i n the book, and what I have provided a t the 

tabs t h a t are numbered 17 are the key documents from the 

Case 6987. 

I'm sure both you, Mr. Examiner, and Counsel w i l l 

want t o take a close look a t those, and I don't want t o 

take the time t o be reading from them here. But i f one 

looks a t these documents, i n many instances prepared by the 

a p p l i c a n t , then Getty, and i t s counsel, you w i l l f i n d 

n o t h i n g , i n no wording, i n no place w i l l you f i n d t h e 

support f o r t h i s idea of, f i r s t of a l l , we j u s t wanted t o 

be a l i t t l e b i t u n i t i z e d back i n 1980. Sort of l i k e we 

j u s t wanted t o be a l i t t l e b i t pregnant. Didn't want t o 

have everybody s t a t u t o r i l y u n i t i z e d , everybody s u b j e c t t o 

the Act, j u s t a few r o y a l t y owners. 
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The a p p l i c a t i o n speaks broadly i n terms of 

s t a t u t o r y u n i t i z a t i o n of the e n t i r e acreage and a l l the 

m i n e r a l i n t e r e s t s . The t r a n s c r i p t gives no h i n t a t any 

place t h a t we don't want c e r t a i n p r o v i s i o n s c a l l e d f o r by 

the s t a t u t e t o govern us, we don't want s t a t u t o r y 

u n i t i z a t i o n f o r almost everybody or those who have signed 

up, we only want i t f o r i t f o r a few. There i s n o t h i n g 

l i k e t h a t . I t was a w e l l kept secret a t t h a t time. 

Makes one want t o echo Mr. K e l l a h i n ' s words o f , 

Why not r a i s e i t then, not now, t h a t r e a l l y a l l OXY, or 

Getty, wanted was t o s t a t u t o r i l y u n i t i z e 13 or 14 r o y a l t y 

i n t e r e s t s and not a f f e c t anybody el s e , t h a t r e a l l y — t h a t 

i t had a c o n s t r u c t i o n regarding what the requirements of 

70-7-7 were and brought i t r i g h t out a t t h a t time, l a i d i t 

on the t a b l e . 

I f t h ere i s anything such as a c o l l a t e r a l a t t a c k 

or a time t o — or an attempt t o r e c o n s t r u c t h i s t o r y , i t ' s 

on the p a r t of the operator of t h i s u n i t . Because t h e r e i s 

only one piece of paper i n t h a t e n t i r e f i l e of 6987 t h a t 

lends any support whatsoever t o the theory t h a t ' s being 

advanced now, 17 years l a t e r , and t h a t ' s Mr. Carr's 

t r a n s m i t t a l l e t t e r on June 19th, 1980, which i s a t Tab 18, 

where he says, Well, here's our a p p l i c a t i o n , we seek an 

order u n i t i z i n g c e r t a i n small r o y a l t y i n t e r e s t s , thereby 

enabling Getty t o enter l e a s e - l i n e agreements and implement 
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op e r a t i n g p r a c t i c e s which w i l l extend the l i f e of t h i s 

u n i t . 

And I'm not too sure t h a t t h a t r e a l l y means 

anything d i f f e r e n t from, here's a s t a t u t o r y u n i t i z a t i o n 

a p p l i c a t i o n , but t o say one of the reasons why we want 

u n i t i z a t i o n on a compulsory basis i s because these 

i n t e r e s t s are outstanding. 

But there c e r t a i n l y was the o p p o r t u n i t y f o r Getty 

a t t h a t time t o have come forward w i t h t he t h e o r i e s t h a t i t 

now espouses i n behalf of i t s motion. I submit t o you, had 

i t come forward and sa i d , We don't r e a l l y want t o have 

c a r r i e d i n t e r e s t s provided by 7 0-7, and we r e a l l y want t o 

have t h i s h y b r i d u n i t where we're j u s t a l i t t l e b i t 

u n i t i z e d under the s t a t u t e , t h i s Commission would have 

turned down the a p p l i c a t i o n . The Commission would have 

s a i d , You're s t a t u t o r i l y u n i t i z e d , you're u n i t i z e d , 

everybody, and i f you're going t o invoke the p o l i c e powers 

of t h i s s t a t e t o get the b e n e f i t s t h a t you want, t o b r i n g 

i n people who have not committed, t o be able t o y i e l d 

g r e a t e r revenue, make l e a s e - l i n e agreements, then you've 

got t o take i t the way the L e g i s l a t u r e says the u n i t 

operations are going t o be conducted. That's p a r t of the 

c o n d i t i o n s . 

Nothing was said a t t h a t time t h a t we don't want 

t h a t . Only today we're t o be t o l d we're t o i n t e r p r e t these 
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documents t o mean something d i f f e r e n t . 

One p r o v i s i o n of the order, 6447, i s on the 

demonstration board i n f r o n t of you because i t ' s a t the 

p r o v i s i o n t h a t says, very c l e a r l y , When the persons owning 

the r e q u i r e d percentage of i n t e r e s t have approved or 

r a t i f i e d the U n i t Agreement and Un i t Operating agreement, 

the i n t e r e s t s of a l l persons w i t h i n the u n i t are u n i t i z e d , 

whether or not such persons have approved the u n i t 

agreement or the u n i t operating agreement i n w r i t i n g . 

At 17D we have an example of the r a t i f i c a t i o n and 

approval, and i f I might, I'm going t o provide a s e t , 

because those are not -- those r a t i f i c a t i o n s and approvals 

are not, so f a r as I've been able t o f i n d , i n the 

Commission f i l e s . What you f i n d i n the Commission f i l e i n 

Case 6987 are e x h i b i t s back from the approval of 1973. But 

these were provided t o the State Land O f f i c e and the Bureau 

of Land Management. 

And i t gives you some idea when you see t h a t 

stack — there's a d i v i d e r i n t h e r e , a colored-paper 

d i v i d e r , t h a t d i v i d e s i t between working i n t e r e s t owners 

and r o y a l t y i n t e r e s t owners, roughly h a l f and h a l f . But 

i t ' s a jo b g e t t i n g those r a t i f i c a t i o n s . 

At 17D you see the language of the r a t i f i c a t i o n , 

an example. And t h a t r a t i f i c a t i o n r e c i t e s t h a t the 

p a r t i e s , the i n t e r e s t owners, acknowledge " . . . r e c e i p t of 
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copies of sa i d New Mexico O i l Conservation Commission Order 

Number R-6447..." And Order R-6447 r e c i t e s t he mandatory 

c o n d i t i o n s r e q u i r e d by Section 70-7-7, i n c l u d i n g , of 

course, 7F. 

And i t says they acknowledge " . . . r e c e i p t of 

copies of the order, the Un i t Agreement and U n i t Operating 

Agreement and f u r t h e r acknowledges t h a t t he pl a n f o r u n i t 

operations prescribed i n said documents has been r a t i f i e d 

and approved and u n c o n d i t i o n a l l y d e l i v e r e d on the date set 

out hereinbelow." 

Now, what we are de a l i n g w i t h i s an operator who 

i s r e c o g n i z i n g t h a t t h a t order had t o become p a r t of the 

terms between i t and the u n i t operators on a mandatory 

basis. 

And the reason 1 1ve put up the s t a t u t e t h a t we've 

t a l k e d about so much, but we haven't given t h a t much 

a t t e n t i o n t o the wording — Before you i s 70-7-7, and i t i s 

i n t e r e s t i n g t o note t h a t the i n t r o d u c t o r y sentence of t h a t 

p r o v i s i o n of the s t a t u t e uses the word " s h a l l " t h r e e times. 

I t reads, "The order p r o v i d i n g f o r u n i t i z a t i o n 

and u n i t operations of a pool or p a r t of a pool s h a l l be 

upon terms and co n d i t i o n s t h a t are f a i r , reasonable and 

e q u i t a b l e and s h a l l approve or p r e s c r i b e a p l a n or u n i t 

agreement f o r u n i t operations which s h a l l i n c l u d e . . . " And 

then, of course, Subparagraph F i s quoted i n here f o r you. 
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" S h a l l " means must, a mandate. I t has t o be incl u d e d i n 

those terms. 

And i t ' s i n t e r e s t i n g i n the r a t i f i c a t i o n t h a t 

t h i s operator, Getty, sent out t o the working i n t e r e s t 

owners t h a t i t uses the term, acknowledging t h a t t he pl a n 

f o r u n i t operations prescribed i n said documents has been 

r a t i f i e d and approved, and the documents r e f e r t o and 

inc l u d e Order Number 6447. 

That language and the language of the s t a t u t e i s 

what Hartman i s here saying Getty has v i o l a t e d by b r i n g i n g 

s u i t and denying h i s r i g h t t o go nonconsent. 

Let me ask now i f we could t u r n t o the m a t e r i a l 

under Tab 3. 

OXY r e l i e s h e a v i l y on the comparison between 

s t a t u t o r y u n i t i z a t i o n and compulsory p o o l i n g . I t says, 

This i s the analogy t h a t r e a l l y does i t f o r us. 

Well, l e t ' s look a t t h a t analogy. Our compulsory 

p o o l i n g s t a t u t e i s found a t 70-2-17, and t h a t s t a t u t e — 

which i s probably a l l too f a m i l i a r t o t h i s Examiner, the 

many cases t h a t have been heard — r e f e r s t o s i t u a t i o n s 

where you're d e a l i n g w i t h one w e l l , one spacing u n i t , t h e r e 

i s no requirement, no minimum percentage of working 

i n t e r e s t owners' approval or any r o y a l t y i n t e r e s t owner 

approval. 

You can have — You can fo r c e p o o l , conceivably, 
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everybody but the operator. No minimum approval. You're 

t a l k i n g about, t y p i c a l l y the case i n v o l v i n g primary 

recovery, and i t provides t h a t cost disputes f o r those t h a t 

are force-pooled can be, i n e f f e c t , a r b i t r a t e d by the 

Commission. 

Now, what's i n t e r e s t i n g t h e r e i s t h a t i f you want 

t o take the analogy of compulsory p o o l i n g a l l the way, then 

i t completely supports the p o s i t i o n t h a t Hartman has taken 

i n t h i s case. The standard j o i n t o p e r a t i n g agreement t h a t 

you w i l l f i n d i n the f i l e s , t y p i c a l l y the 1982 form t h a t i s 

commonly used, has been commonly used f o r years by the 

c l i e n t s of the counsel f o r the operator here, as you w e l l 

know, provides t h a t those who are s i g n i n g up are signed on 

f o r one s p e c i f i e d w e l l , the i n i t i a l development. 

And then the standard o p e r a t i n g agreement 

language, which appears a t Tab 19B — Tab 20, I ' l l get back 

t o 19B, Mr. S t o v a l l ' s l e t t e r . Tab 20. And I'm sure, Mr. 

Examiner, you're very f a m i l i a r w i t h t h i s k i n d of language. 

But b a s i c a l l y what you have, i t says, Okay, we s i g n up, we 

s i g n on f o r your i n i t i a l development, you're going t o d r i l l 

t h i s w e l l . 

A f t e r t h a t , i f you decide t o do something e l s e , 

i f you decide t o d r i l l another w e l l , you've got c e r t a i n — 

you're going t o go enter a dry hole, you're going t o do 

c e r t a i n other operations, t h a t comes under subsequent 
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operations. 

And you have t o give n o t i c e t o everybody, whether 

they s i g n on v o l u n t a r i l y or were force-pooled. You've got 

t o give n o t i c e t o everybody, give them the AFE, g i v e them 

the o p p o r t u n i t y t o see whether i t ' s something t h a t ' s 

worthwhile, whether they want t o i n v e s t t h e i r money i n i t 

or not. 

And i f they don't, you go t o operations by less 

than a l l p a r t i e s . I t ' s very comparable t o the s i t u a t i o n 

we're d e a l i n g w i t h here. And then you can be nonconsent 

and be c a r r i e d , and the consenting p a r t i e s c a r r y t h e 

p a r t i e s who e l e c t not t o p a r t i c i p a t e i n t h a t f u r t h e r 

development, and the operating agreement may provide f o r a 

c e r t a i n percentage above the a c t u a l 100-percent cost or the 

r i s k f a c t o r , t e s t i n g and so f o r t h , and the compulsory 

p o o l i n g , the — f o r the i n i t i a l w e l l , the Commission can 

set a r i s k f a c t o r . 

And by the way, bear i n mind t h a t t h a t i s a r i s k 

f a c t o r as opposed t o the penalty t h a t i s set f o r t h i n the 

s t a t u t o r y u n i t i z a t i o n s t a t u t e . 

So i f you want t o take the compulsory p o o l i n g 

analogy t o i t s l o g i c a l conclusion, then you say, Yes, the 

people here signed on, Hartman's predecessor, Texas 

P a c i f i c , signed on f o r an 80-acre f i v e s p o t development t h a t 

was c l e a r l y described, t h a t was t o be accomplished i n 
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approximately 15 years, t h a t would c o n s i s t of these 

expenditures and these e f f o r t s , and sig n on f o r t h a t . 

And what's more, i n 1980 when the matter came on 

f o r s t a t u t o r y u n i t i z a t i o n , t h e r e was an a d d i t i o n a l 

p r o v i s i o n , t h a t now we're going t o expend an a d d i t i o n a l 

$1.6 m i l l i o n , of which we're going t o save $600,000 because 

of the e f f i c i e n c i e s of u n i t i z i n g these outstanding 

i n t e r e s t s , we're going t o spend a m i l l i o n d o l l a r s , we're 

going t o do c e r t a i n t h i n g s , we're going t o recover 500,000 

more b a r r e l s of o i l , and when you've signed your 

r a t i f i c a t i o n , i t could be said l o g i c a l l y you signed on f o r 

t h a t . 

The rub i s , OXY i s saying, You signed on f o r e v e r . 

And now when those t h i n g s t h a t were done, t h a t people s a i d 

they understood, t h i s i s going t o be the o p e r a t i o n , t h i s i s 

going t o be the expense, t h i s i s going t o be the 

investment, and we t h i n k t h i s w i l l be the r e t u r n — now, i n 

1994, they come forward and say, We have a redevelopment 

pl a n . 

Those t h i n g s we proposed before and t h a t S k e l l y 

proposed and then Getty proposed, those have been done and 

now we have a redevelopment plan t h a t ' s very d i f f e r e n t , and 

you can't — whether you l i k e i t or not, you can't go 

nonconsent. 

Well, i f you f o l l o w what happens i n f o r c e p o o l i n g 
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and under the standard agreement, then t h a t p o s i t i o n i s 

e n t i r e l y erroneous. I f the compulsory p o o l i n g p r i n c i p l e i s 

t o apply here, then we have the s i t u a t i o n of subsequent 

oper a t i o n s , and i f OXY has s t a r t e d i n 1994 an i l l -

conceived, u n p r o f i t a b l e , expensive, p o o r - r e s u l t p l a n t h a t 

Mr. Hartman could see i n 1994 was destined f o r t h a t 

outcome, then he has the r i g h t t o go nonconsent and they 

don't have a r i g h t t o go i n through h i s checkbook f o r e v e r , 

no matter what they do. 

Bear i n mind here, the i m p l i c a t i o n i s t h a t Mr. 

Hartman i s some s o r t of a deadbeat, a d e f a u l t e r . Well, i f 

i t goes t o a m e r i t s hearing, Mr. Carr could be one t o 

t e s t i f y t h a t Mr. Hartman pays b i l l s and pays them f u l l y and 

on time. 

But bear i n mind t h a t t h i s i n t e r e s t t h a t we're 

t a l k i n g about, t h i s 4.8 percent, paid i t s way f o r 2 0 years. 

For 20 years i t paid every b i l l i n g . And e i g h t o f those 

years were under Mr. Hartman. 

Only when OXY comes up w i t h t h i s o p e r a t i o n t h a t 

now i n thr e e years would have Mr. Hartman w i t h a 4.8-

percent i n t e r e s t , 4.8 percent, less than 5 percent, owing 

$750,000 i n thr e e years, gross t h a t up. $15 m i l l i o n t o a 

hundred percent i n three years and nothing b a s i c a l l y t o 

show f o r i t . Mr. Hartman's revenues are a t h i r d of t h a t i n 

the o i l sales i n t h a t p e r i o d . 
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I t i s s a i d by OXY's counsel, You've signed up, 

you've got t o pay. 

We say, I f you're the operator you've got a duty 

t o be able t o s e l l people on what you're doing, demonstrate 

t h a t i t ' s worthwhile, demonstrate t h a t i t ' s a good 

investment, or they're e n t i t l e d t o t u r n you down. They're 

e n t i t l e d t o say, No, t h a t ' s a bad deal, thumbs down, we're 

going nonconsent. When they do, they lose t h e i r revenue. 

Mr. Hartman recognizes t h a t . OXY i s e n t i t l e d t o the 

revenue. They lose t h e i r revenue. But i f they t h i n k i t ' s 

worthwhile, then they can spend t h e i r money on i t and they 

can have the revenue of the p a r t i e s who decide t o go 

nonconsent. 

Now, under the s t a t u t o r y u n i t i z a t i o n laws, I come 

back t o some p r i n c i p l e s t h a t I s t a t e d a t the beginning. 

And t h a t i s , i t i s very c l e a r — and I c i t e the cases a t 

page 2 of t h i s o u t l i n e — t h a t the O i l Conservation 

Commission and t h i s D i v i s i o n i s a c r e a t u r e of s t a t u t e . 

C o n t i n e n t a l O i l Company vs . the O i l Conservat ion Commission 

says i t ' s a creature of s t a t u t e expressly d e f i n e d , l i m i t e d 

and empowered by the laws c r e a t i n g i t . 

And when the L e g i s l a t u r e delegates i t s power, the 

boundaries of t h a t a u t h o r i t y must be d e f i n e d and f o l l o w e d . 

I n New Mexico, a c t i o n taken by a governmental agency must 

conform t o some s t a t u t o r y standard or i n t e l l i g i b l e 
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p r i n c i p l e . I c i t e the a u t h o r i t y f o r t h a t . 

But I t h i n k two cases t h a t w i l l help the 

Commission here, because they're s t a t u t o r y u n i t i z a t i o n 

cases, they're from other s t a t e s g r a p p l i n g w i t h some of the 

s i m i l a r issues, are the ones I c i t e i n my o u t l i n e , one from 

Wyoming and one from Kansas, bearing i n mind t h a t Kansas 

has a very, very s i m i l a r s t a t u t e . 

I n Cook vs. Wyoming O i l and Gas Conservat ion 

Commission you had a s i t u a t i o n where you had an e x i s t i n g 

u n i t and t h e r e was a t r a c t outside of the u n i t i n which an 

i n t e r e s t was held by a p a r t y named Cook. That t r a c t w i t h 

the w e l l on i t was b e n e f i t t i n g from the f l o o d operations 

t h a t were being c a r r i e d on i n s i d e the u n i t . I t was i n 

communication w i t h a r e s e r v o i r t h a t was being f l o o d e d and 

b e n e f i t t i n g . 

The operator came i n seeking an amendment, which, 

of course, under our s t a t u t e too — and t h a t ' s , I t h i n k , 

why you have the amendment p r o v i s i o n where you have t o come 

i n , i f you do i t p r o p e r l y , aside from what has been s a i d 

about the P h i l l i p s case or whatever t h a t i s . Under our 

s t a t u t e i f you want t o change what you're doing you have t o 

f o l l o w the amendment procedure of Section 9. 

The operator came i n and sought an amendment t o 

enlarge the boundaries of the u n i t t o take i n t h a t Cook 

t r a c t . The Examiner heard the evidence and found 
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e v e r y t h i n g i n favor of increasing the boundaries, but he 

l e f t open the question of approval of the i n t e r e s t owners, 

because the commission i n Wyoming had t h e r e t o f o r e 

i n t e r p r e t e d t h e i r s t a t u t e as r e q u i r i n g 100-percent 

approval. And guess what? Mr. Cook wasn't about t o 

approve. 

The Wyoming commission went back, h e l d a hearing 

and reconsidered the matter and decided t h a t the proper 

i n t e r p r e t a t i o n of t h e i r s t a t u t e was t h a t 80-percent 

approval was what was needed t o meet the s t a t u t o r y 

standard. And the Wyoming cou r t s a i d , Even i f what they 

had s a i d before may have been unclear or may have been 

i n c o r r e c t , i t was proper f o r the commission t o take t h a t 

p o s i t i o n , then, because you have t o do — the commission i s 

l e g a l l y r e q u i r e d t o enforce the law as i t ' s been d r a f t e d by 

the l e g i s l a t u r e . 

And t h a t i s , I t h i n k , Examiner Stogner, a lesson 

here. Whether there has been a f a i l u r e on these p a r t i e s t o 

b r i n g forward the u n i t agreements t h a t — or u n i t o p e r a t i n g 

agreements t h a t have the language r e q u i r e d , whether the 

Commission has s a i d , You've got t o go out and change your 

agreement, as opposed t o saying, We put i t i n our order and 

t h a t ' s good enough, i f there's been anything i n the past 

t h a t has l e f t the door open or a question, then t h i s 

Commission has t o enforce the law as w r i t t e n . 
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And I do agree w i t h one t h i n g t h a t ' s s a i d today, 

and t h a t i s t h a t t h i s case — i n f a c t , t h i s Motion can, and 

probably w i l l , have a profound consequence on a l l of the 

other — or most, not a l l , but most of the other 36, 38, 40 

s t a t u t o r y u n i t s . 

Because i f the Commission does not say t h a t when 

we put i n our order t h i s language, t h a t t h a t has t h e f o r c e 

and e f f e c t of p r e s c r i b i n g t h a t t h e r e must be the r i g h t f o r 

a p a r t y t o be c a r r i e d and f o r the other p a r t i e s t o recover 

t h a t share of expense from h i s or her revenue, i f you don't 

say t he orders mean t h a t , then the law has not been 

f o l l o w e d , the u n i t operating agreements are i n f o r c e t h a t 

l a c k those c a r r i e d p r o v i s i o n s are, I submit t o you, i n 

v i o l a t i o n of the law, are unenforceable or v o i d , and you 

r e a l l y have created a serious question as t o the e f f e c t of 

operations. 

The r e s u l t here t h a t w i l l b r i n g the s t a b i l i t y 

t h a t should e x i s t i s t o say when we say these t h i n g s i n our 

orders, j u s t as the s t a t u t e says, we are p r e s c r i b i n g those 

terms t h a t apply. 

On t h a t p o i n t , Mr. Examiner, I t h i n k t h e case 

t h a t i s most i n s t r u c t i v e i s Pa rk in vs . S ta t e C o r p o r a t i o n 

Commission, a 1984 Kansas case. The s i t u a t i o n i n t h a t case 

was the f o l l o w i n g : 

There was a u n i t t h a t was created under Kansas' 
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s t a t u t o r y u n i t i z a t i o n act. Gulf s t a r t e d t he u n i t , had a 

p i l o t p r o j e c t , and i t d i d not go w e l l . I t was not a 

successful operation. 

Gulf and a l l the other working i n t e r e s t owners 

s o l d out a l l of t h e i r working i n t e r e s t s t o — I don't 

remember the name of t h a t — Mesco? Some of the p a r t i e s 

here w i l l probably recognize t h a t p a r t i c u l a r operator, i s 

why I'm lo o k i n g f o r the — Misco I n d u s t r i e s , Misco 

I n d u s t r i e s , which i t sounds l i k e as you read the o p i n i o n , 

was s o r t of a junk operator. 

Misco proceeded t o remove and s e l l tank 

b a t t e r i e s , pumping u n i t s , some of the p i p i n g and so f o r t h , 

but would j u s t keep the u n i t s o r t of per k i n g along, and 

over a p e r i o d of time d r i l l e d t h r e e w e l l s t h a t showed 

l i t t l e performance. 

The u n i t agreement, the u n i t agreement s p e c i f i e d 

t h a t t he u n i t could be terminated only upon agreement of 65 

percent or more of the working i n t e r e s t approval. Of 

course, Misco was s i t t i n g there w i t h 100 percent. 

The r o y a l t y owners under t h i s 5800-acre u n i t came 

i n and s a i d , Commission, Corporation Commission of Kansas, 

t h i s i s not a prudent operation, they're not complying w i t h 

the requirements of the s t a t e law regarding conservation, 

p r o t e c t i o n of c o r r e l a t i v e r i g h t s . We want the u n i t 

t erminated. 
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The c o r p o r a t i o n commission s a i d , No, the p r i v a t e 

agreement of the p a r t i e s says 65 percent. So no matter 

what the s i t u a t i o n i s , we can't t e r m i n a t e . 

I t went t o the d i s t r i c t c o u r t , and the d i s t r i c t 

c o u r t a f f i r m e d the lower — the commission, the c o r p o r a t i o n 

commission. 

On appeal t o the Supreme Court of Kansas, the 

supreme c o u r t s a i d , i m p o r t a n t l y , t o begin w i t h , language 

t h a t I t h i n k i s most a p p l i c a b l e here. "The u n i t i n t h i s 

case i s not one created by c o n t r a c t ; i t i s one imposed by 

the Corporation Commission under a u t h o r i t y of law." 

And t h a t i s t r u e w i t h the Myers L a n g l i e - M a t t i x 

and every other u n i t created under New Mexico S t a t u t o r y 

U n i t i z a t i o n Act. 

Supreme Court of Kansas goes on t o say, "Only the 

Corporation Commission can impose u n i t i z a t i o n upon 

u n w i l l i n g i n t e r e s t holders and then only pursuant t o the 

s t a t u t e s designated above. As Chief J u s t i c e Schroeder 

observed i n h i s dissent i n Mobi l O i l Corp. v s . Kansas 

Corpo ra t i on Commission, '[T]he Commission's a u t h o r i t y t o 

compel u n i t i z a t i o n i s governed s t r i c t l y by s t a t u t e . " 

The c o u r t went on t o say, "The Corporation 

Commission has s t a t u t o r y a u t h o r i t y t o amend or modify i t s 

u n i t i z a t i o n orders, and t o terminate u n i t o p e r a t i o n s . . . the 

Corporation Commission remains the u l t i m a t e a u t h o r i t y and 
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may t e r m i n a t e compulsory u n i t i z a t i o n i f i t determines t h a t 

u n i t operations are not being c a r r i e d on i n a prudent 

manner or t h a t the purposes of the a c t , as set f o r t h i n 

K.S.A. 55-1301, cease t o be served." 

The s t a t u t e , the a u t h o r i t y of the Commission 

o v e r r i d e s whatever may appear i n the p r i v a t e agreements, 

and t h a t has been the p r a c t i c e here. That has been your 

p r a c t i c e . The p r a c t i c e of t h i s Commission has been the 

c o r r e c t one, t o impose the c o n d i t i o n s of the s t a t u t e by i t s 

order which creates the s t a t u t o r y u n i t s . 

Let me say, on the analogy between the f o r c e 

p o o l i n g and the s t a t u t o r y u n i t i z a t i o n , I don't want t o take 

any more time than I have, but a t 19B there's a very 

i n t e r e s t i n g l e t t e r w r i t t e n i n November of 1990 by then 

Counsel Bob S t o v a l l t o Jim Bruce i n which the very argument 

or issue i s addressed of why fo r c e p o o l i n g and s t a t u t o r y 

u n i t i z a t i o n are two very d i f f e r e n t circumstances, two very 

d i f f e r e n t animals under the law. 

Mr. S t o v a l l ' s l e t t e r also says, "Under s t a t u t o r y 

u n i t i z a t i o n , the D i v i s i o n approves an agreement f o r the 

u n i t o p e r a t i o n which must include many p r o v i s i o n s i n c l u d i n g 

a p r o v i s i o n f o r c a r r y i n g working i n t e r e s t s . . . " 

F i n a l l y , on the d e n i a l of t h i s Motion t o Dismiss, 

Mr. Examiner, which should be the r e s u l t here, on the 

d e n i a l of t h a t motion, under Tab 3 we have j u s t set f o r t h 
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as a sampler or j u s t a demonstration f o r the Commission 

t h a t on hearing on the m e r i t s , i f need be, because i t also 

could be a r e s u l t t h a t t h i s Commission would say, Not only 

do we deny the Motion t o Dismiss, but we are prepared t o 

enforce our Order 6447, and we can t e l l you now by our 

de c i s i o n t h a t OXY must permit i n t e r e s t owners t o go 

nonconsent when they make t h a t e l e c t i o n . 

But i f the de c i s i o n i s simply t o deny the Motion 

t o Dismiss and t o hear the matter on the m e r i t s , we have a t 

Tab 4 [ s i c ] an a f f i d a v i t of Professor Bruce Kramer, who's a 

co-author of "The Law of Pooling and U n i t i z a t i o n " , and Mr. 

Kramer's — Professor Kramer's a f f i d a v i t would demonstrate 

t h a t he would t e s t i f y t h a t under our s t a t u t o r y u n i t i z a t i o n 

t h e r e must be a nonconsent p r o v i s i o n . The OCC orders 

p r e s c r i b e d such p r o v i s i o n s i n these u n i t s , i n c l u d i n g the 

MLMU, and t h a t a nonconsent p r o v i s i o n means e x a c t l y what 

i t ' s broadly understood t o mean, and t h a t an operator can't 

b r i n g s u i t against somebody who has made t h a t e l e c t i o n . 

Also a t t h i s tab [ s i c ] i s the Van K i r k a f f i d a v i t , 

which i s j u s t a demonstration t o say t h a t i f t h e matter i s 

heard on the m e r i t s , there would be testimony brought f o r t h 

concerning water out of zone, matters of t h a t s o r t , custom 

and p r a c t i c e i n the i n d u s t r y , and t h a t we would have a t 

l e a s t the testimony of former D i v i s i o n Examiner Richard 

Stamets i n support of the Hartman p o s i t i o n and Counsel 
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Robert S t o v a l l , and probably the testimony of Mr. Carr, 

which, I submit, would of necessity be i n support, a t l e a s t 

i n c e r t a i n instances, of the p o s i t i o n taken by Mr. Hartman 

i n t h i s proceeding. 

That, Mr. Examiner, i s our p o s i t i o n r e g a r d i n g the 

Motion t o Dismiss of OXY. 

Mr. Condon w i l l address the issues t h a t surround 

the 1994 EOR a p p l i c a t i o n and the other matters t h a t are a t 

issue here t h i s afternoon. 

EXAMINER STOGNER: Mr. Condon? 

MR. CONDON: Mr. Stogner, I'm going t o t r y t o be 

b r i e f e r than I o r i g i n a l l y intended t o be, but h o p e f u l l y not 

b r i e f e r than I need t o be t o get the p o i n t s across. 

Lest the D i v i s i o n have l o s t s i g h t of what our 

A p p l i c a t i o n i s about by the p r e s e n t a t i o n t h a t was made i n 

support of the Motion t o Dismiss, l e t me j u s t remind you 

what we're asking f o r w i t h regard t o Order 4680-A, which 

was entered i n 1994. 

We are contending t h a t Order R-4680-A i s v o i d i n 

two respects, and I'm going t o address the easy one f i r s t . 

I t ' s the issue t h a t Mr. K e l l a h i n has t o some ext e n t 

conceded i s a v i a b l e issue i n t h i s case, and t h a t i s issues 

r e l a t i n g t o p o s s i b l e water out of zone and what we contend, 

and what we t h i n k we w i l l be able t o prove a t a hearing on 

the m e r i t s , are excessive surface i n j e c t i o n r a t e s . 
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OXY brought up t h i s E x h i b i t 53, which t a l k s about 

I n j e c t i o n Order R-4680 as having no i n j e c t i o n l i m i t , and 

Mr. K e l l a h i n then t o l d you t h a t t h e r e f o r e t h e r e i s no l i m i t 

on the i n j e c t i o n pressure a u t h o r i z a t i o n f o r those w e l l s 

t h a t were p a r t of the w a t e r f l o o d as of 1973, when t h a t 

order was entered. And I submit t h a t t h a t i s a b s o l u t e l y 

wrong and t h a t you know t h a t ' s wrong. 

Because i n 1977 Mr. Ramey entered an order — I 

b e l i e v e i t ' s Order Number 3-1977, and I ' l l get a copy over 

t o you f i r s t t h i n g i n the morning — which set a surface 

i n j e c t i o n pressure l i m i t a t i o n f o r a l l i n j e c t i o n w e l l s i n 

Lea County of .2 p . s . i . per f o o t of depth. 

And I b e l i e v e we also i n t h i s room, everybody 

who's f a m i l i a r w i t h w a t e r f l o o d operations, knows why t h a t 

i n j e c t i o n pressure l i m i t a t i o n was imposed, and t h a t i s 

because operators of waterfloods began t o run i n t o problems 

w i t h water flows s h o r t l y a f t e r the w a t e r f l o o d operations 

s t a r t e d , t o the p o i n t where the D i v i s i o n a c t u a l l y s e t up 

committees of operators of waterfloods i n Lea County t o 

i n v e s t i g a t e the cause of t h i s waterflow problem, which had 

not occurred i n these areas p r i o r t o the onset of 

w a t e r f l o o d operations. 

So i t i s our contention t h a t by the D i v i s i o n ' s 

own orders, by 1977, absent some showing by the operator 

t h a t a higher pressure would not cause water t o escape the 
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a u t h o r i z e d i n j e c t i o n zone or f r a c t u r e t h a t zone or escape 

i n t o other formations or onto the surface, t h a t t h e r e was 

an i n j e c t i o n pressure l i m i t a t i o n of .2 p . s . i . per f o o t of 

depth, which here i n the MLMU i s approximately 7 00 p . s . i . 

surface i n j e c t i o n pressure. 

I n f a c t , OXY i s f a m i l i a r w i t h t h a t , because i n 

the S k e l l y Penrose EOR a p p l i c a t i o n which was also processed 

i n 1994, Mr. Catanach entered an order a u t h o r i z i n g k i n d of 

a s i m i l a r p r o j e c t t o the EOR p r o j e c t , Mr. Stogner, t h a t you 

approved i n Case Number 11,168, what I c a l l t he 1994 

a p p l i c a t i o n , and l i m i t e d the surface i n j e c t i o n pressure t o 

something t h a t i s e s s e n t i a l l y comparable t o .2 p . s . i . per 

f o o t of depth f o r the surface i n j e c t i o n w e l l s t h a t came on 

w i t h t h a t program. 

Now, our f i r s t c o n t ention as t o R-4680-A i s t h a t 

i n a u t h o r i z i n g a surface i n j e c t i o n pressure maximum up t o 

1800 p . s . i . t h a t order i s v o i d , because t h e r e i s a b s o l u t e l y 

no evidence i n the record of t h a t case t h a t supports a 

surface i n j e c t i o n pressure maximum of 1800 p . s . i . 

And I'm sure I don't have t o remind you or 

anybody a t the D i v i s i o n t h a t the D i v i s i o n ' s f i n d i n g s are 

r e q u i r e d t o be supported by competent evidence and t h a t an 

order which i s based upon a lack of s u b s t a n t i a l evidence i n 

the record i s v o i d . Void orders are sub j e c t t o c o l l a t e r a l 

a t t a c k simply because they are v o i d , " v o i d " meaning they 
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have no l e g a l f o r c e and e f f e c t . 

Therefore, you cannot prop up a v o i d order by 

complaining t h a t somebody d i d n ' t come i n t o a previous 

proceeding and p o i n t out t h a t OXY was f a i l i n g t o support 

i t s maximum surface i n j e c t i o n pressure request w i t h 

competent evidence. 

We have been through the e x h i b i t s t h a t were 

submitted i n t h a t case. There i s no evidence i n the 

e x h i b i t s t h a t we can f i n d t h a t supports a surface i n j e c t i o n 

pressure of 1800 p . s . i . 

We have looked a t the t r a n s c r i p t i n t h a t case. 

There i s no reference t o 1800-p.s.i. surface i n j e c t i o n 

pressures i n the t r a n s c r i p t . I n f a c t , when Mr. K e l l a h i n 

sent over a proposed order i n t h a t case, he asked f o r a 

maximum surface i n j e c t i o n pressure a u t h o r i z a t i o n of .2 

p . s . i . per f o o t of depth. And somehow i n the process 

between when t h a t proposed order came over and when the 

order i n t h a t case was a c t u a l l y issued, an 1800-p.s.i. 

surface i n j e c t i o n pressure maximum was au t h o r i z e d . 

Absent some showing by the operator t h a t t h e i r — 

t h a t pressures above the .2 p . s . i . per f o o t of depth w i l l 

not cause water t o escape the authorized i n j e c t i o n zone, 

t h e r e i s no basis f o r the D i v i s i o n t o approve a request f o r 

a surface i n j e c t i o n pressure over and above the .2 p . s . i . 

per f o o t of depth. These were w e l l s t h a t p r i o r t o 1994 had 
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not been on i n j e c t i o n , t h e r e f o r e couldn't have been su b j e c t 

t o s t e p - r a t e t e s t s a t t h a t time. 

There i s ab s o l u t e l y no evidence i n the record 

s u p p o r t i n g the 1800-p.s.i. surface i n j e c t i o n a u t h o r i z a t i o n , 

and t h e r e f o r e the order i s v o i d . 

That's our f i r s t argument as t o the l e g a l e f f e c t 

of Order R-4688. A l l you need t o do w i t h respect t o t h a t 

p a r t of the Motion i s t o simply revoke the 1800-p.s.i. 

a u t h o r i z a t i o n f o r those w e l l s . 

I f OXY wants t o come i n and put on evidence t h a t 

they b e l i e v e supports a surface i n j e c t i o n pressure above .2 

p . s . i . per f o o t , they can do t h a t . 

But what they can't do i s v i o l a t e the .2 p . s . i . 

per f o o t a u t h o r i z a t i o n and maximum by simply somehow 

g e t t i n g t h a t a u t h o r i z a t i o n i n an order w i t h o u t o f f e r i n g any 

competent or s u b s t a n t i a l evidence t h a t supports i t . 

Now, our second p o s i t i o n w i t h respect t o Order 

R-468 0-A i s t h a t t h a t order i s v o i d because OXY f a i l e d t o 

comply w i t h the mandates of the S t a t u t o r y U n i t i z a t i o n Act 

i n 1994 i n connection w i t h t h e i r proposal. 

What I want t o show you — And I put t h i s up a 

l i t t l e b i t e a r l y . Let me take i t down f o r a second. I ' l l 

get back t o t h i s i n j u s t a second. 

OXY r a i s e s a number of t h i n g s t h a t happened a f t e r 

1973, and a f t e r the approval of t h a t o r i g i n a l p l a n of u n i t 
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operations. And they referenced you the 197 6 u n i t 

expansion, they referenced you t o a Texaco p i l o t 40-acre 

f i v e s p o t p l a n . And the reason they're doing t h a t i s , 

t h e y ' r e t r y i n g t o create the impression f o r you t h a t what 

happened i n 1994 was not a change i n the p l a n of 

u n i t i z a t i o n f o r t h i s u n i t . 

We have included i n the m a t e r i a l s t h a t are i n 

your book — and i t ' s the f i r s t t ab, I b e l i e v e , under Part 

V, w i t h the i n i t i a l secondary recovery study f o r t h e Myers 

L a n g l i e - M a t t i x U n i t t h a t was prepared by S k e l l y i n 1968, 

p r i o r t o the 197 3 proceedings. 

And i f you t u r n t o page 11 — I t ' s not page 11, 

excuse me. There i s a p o r t i o n of t h i s t h a t t a l k s about the 

plan of operations, and what i t i s e s s e n t i a l l y t e l l i n g you 

under the plan of operations i s t h a t t h i s i s a p l a n , as OXY 

has recognized here i n t h i s one e x h i b i t , f o r an 80-acre 

f i v e s p o t w a t e r f l o o d plan. 

Now, the questions about what has happened since 

1973, between 1973 and 1994 w i t h respect t o v a r i o u s plans 

t h a t have been implemented by the u n i t operator, t h a t ' s a 

red h e r r i n g . You don't need t o be concerned about any of 

t h a t . 

The only question t h a t i s proposed by our 

A p p l i c a t i o n i n t h i s case i s , was the 1994 p l a n an amendment 

t o the plan of u n i t i z a t i o n f o r the Myers L a n g l i e - M a t t i x 
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Unit? 

I f i t i s , Section 70-7-9 r e q u i r e s t h a t t he 

amended plan of u n i t i z a t i o n and the amended pl a n of 

op e r a t i o n be approved i n the same manner as the p l a n of 

u n i t i z a t i o n and the plan of operation were approved i n 

connection w i t h the 1980 s t a t u t o r y u n i t i z a t i o n proceeding, 

which r e q u i r e s s p e c i f i c f i n d i n g s t h a t are set out i n 

Section 70-7-6 of the s t a t u t e , also r e q u i r e s t h a t the 

operator go through the r a t i f i c a t i o n process t h a t i s 

pr e s c r i b e d by s t a t u t e . 

And i n order t o c a l l t o your a t t e n t i o n what 

happened i n 1994, l e t me read you from OXY's own 

a p p l i c a t i o n where they describe the a p p l i c a t i o n as seeking 

expansion of the u n i t by means of a s i g n i f i c a n t change i n 

the process used f o r the displacement of crude o i l . They 

went from an 80-acre f i v e s p o t w a t e r f l o o d plan i n t h i s 

p r o j e c t area t o a 4 0-acre f i v e s p o t p r o j e c t p l a n . And they 

t a l k about needing a u t h o r i z a t i o n f o r the necessary changes 

t o convert the w a t e r f l o o d p r o j e c t from an 8 0-acre f i v e s p o t 

p a t t e r n t o a 4 0-acre f i v e s p o t p a t t e r n . The amended plan 

sought recovery, i n p a r t , of some primary reserves. 

We contend t h a t t h a t , i n i t s e l f , r e q u i r e d 

approval of a l l of the working i n t e r e s t owners because i t 

changed the t r a c t p a r t i c i p a t i o n f a c t o r s t h a t were approved 

i n the o r i g i n a l u n i t agreement, because those o r i g i n a l 
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t r a c t p a r t i c i p a t i o n f a c t o r s were based i n l a r g e p a r t upon 

primary recovery. 

And when you come i n w i t h a s i g n i f i c a n t change i n 

the plan of operation and the plan of u n i t i z a t i o n and you 

are a s t a t u t o r y u n i t , then you are r e q u i r e d t o comply w i t h 

the p r o v i s i o n s of the s t a t u t e and t o go through the 

s t a t u t o r y process. I t doesn't matter whether other 

operators have or have not complied w i t h the s t a t u t e . 

Perhaps they have, perhaps they have not. That's not the 

issue before you. 

The issue before you today i s whether OXY 

complied, and we contend they d i d not. 

The order i n 1994, the R-4680-A order, does not 

c o n t a i n any of the f i n d i n g s r e q u i r e d by 70-7-6. I t ' s 

undisputed t h a t there was no r a t i f i c a t i o n process. They 

e s s e n t i a l l y amended the plan of u n i t i z a t i o n but ignored the 

mandates of the s t a t u t e again, and I ' l l j u s t leave i t a t 

t h a t . 

And I w i l l say t h i s : Mr. K e l l a h i n and OXY have 

advanced the argument i n support of t h e i r Motion t o 

Dismiss, but somehow the D i v i s i o n i s r e q u i r e d t o overlook 

the procedural i r r e g u l a r i t i e s i n the e n t r y of Order 

R-4680-A, because Mr. Hartman d i d not show up a t t h a t 

hearing. And I would submit t h a t t h a t i s a t t e m p t i n g t o put 

the shoe on the wrong f o o t . I t i s the operator's 
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o b l i g a t i o n t o submit a proper a p p l i c a t i o n t o t h e D i v i s i o n . 

I n t h i s p a r t i c u l a r case the other i r r e g u l a r i t y 

t h a t we've c i t e d i n the pleadings i s the f a i l u r e of the 

1994 a p p l i c a t i o n t o even reference Order R-6447. 

OXY now agrees t h a t a t l e a s t as t o some people 

Order R-6447 ap p l i e d , and Order R-9708, which t h e D i v i s i o n 

entered a f t e r the passage of the Enhanced O i l Recovery Act, 

r e q u i r e s t h a t those a p p l i c a t i o n s reference the orders 

approving the u n i t s . And i t i s undisputed t h a t t he 1994 

a p p l i c a t i o n submitted by OXY does not even reference Order 

R-6447. 

We be l i e v e t h a t we w i l l be able t o show you a t a 

hearing on the m e r i t s t h a t t h a t ' s because they probably 

weren't even aware of Order R-6447 when they f i l e d t he 1994 

a p p l i c a t i o n . 

So for those reasons — and I will just cite to 

you a couple of cases for the proposition that a void order 

is subject to collateral attack: Groendyke Transportation 

vs. New Mexico State Corporation. That's 79 New Mexico 60 

and 439 P 2nd 709, 1968. And I'll get you copies of all of 

these cases tomorrow morning. Continental Oil Company vs. 

the OCC, which has already been cited. The New Mexico 

Board of Pharmacy vs. The New Mexico Board of Osteopathic 

Medical Examiners. And Mechem vs. City of Santa Fe. 

A l l those cases stand f o r the p r o p o s i t i o n t h a t t o 
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the e x t e n t you've got a v o i d order, i t doesn't matter what 

anybody d i d or d i d not do, t h a t order i s v o i d , i t i s 

s u b j e c t t o c o l l a t e r a l a t t a c k a t any time by any person. 

And you can't prop i t up by arguing Mr. Hartman 

should have shown up i n 1994 and c o r r e c t e d the procedural 

i r r e g u l a r i t i e s which OXY caused by f i l i n g i t s a p p l i c a t i o n 

and processing t h a t a p p l i c a t i o n i n the manner t h a t i t d i d . 

Now, the other issue t h a t we've asked f o r and 

t h a t r e a l l y hasn't been addressed much i n the argument — 

F i r s t l e t me j u s t address t h i s issue where OXY has conceded 

t h a t the issue of water out of zone i s p r o p e r l y before the 

D i v i s i o n i n t h i s case. 

However, what they've done i s , they've t r i e d t o 

s h i f t the burden. They say, You should recognize t h a t 

water out of zone i s an issue, but f o r c e the nonoperator t o 

come i n and show you evidence t h a t there's water out of 

zone. Well, I submit t h a t i s a b s o l u t e l y p u t t i n g t h e c a r t 

before the horse and p u t t i n g the burden on the wrong p a r t y . 

Order R-4680-A contained a requirement, and I ' l l 

read i t t o you, something t h a t OXY seems t o have f o r g o t t e n . 

Two, the A p p l i - — This i s i n the d i s p o s i t i v e 

f i n d i n g s of the order. The A p p l i c a n t s h a l l take a l l steps 

necessary t o ensure t h a t the i n j e c t e d water enters only the 

proposed i n j e c t i o n i n t e r v a l and i s not p e r m i t t e d t o escape 

t o other formations or onto the surface. Mr. Stogner i s 
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more than f a m i l i a r w i t h the language. 

I t i s the operator's o b l i g a t i o n t o ensure t h a t 

the water stays i n the authorized i n j e c t i o n zone. I t i s 

the operator who has the records i n t h i s case t h a t we have 

asked f o r , but t h a t OXY has r e s i s t e d p r o v i d i n g t o us, 

regard i n g the operations of the u n i t , the w e l l s i n 

question , w e l l f i l e s . They have objected t o every 

discovery request t h a t we've made. And I doubt, no matter 

what the r u l i n g of t h i s D i v i s i o n i s , t h a t we're going t o 

get a l l of the documents i n a t i m e l y manner t h a t we've 

asked f o r . 

But r e a l l y , i t i s the operator's o b l i g a t i o n t o 

show you t h a t water i s s t a y i n g i n zone. 

And what we have provided you already, a l b e i t 

w i t h o u t access t o OXY's f i l e s — and as we've p o i n t e d out 

i n the Response t o the Motion t o Dismiss, many of these 

issues i n v o l v e documents and proof t h a t i s s o l e l y w i t h i n 

the possession, custody and c o n t r o l of OXY. We have shown 

evidence already t h a t t h e r e i s water out of zone. 

I wish OXY would have used t h e i r dot t o l o c a t e 

Mr. Hartman's w e l l i n connection w i t h the i n f i l l program 

t h a t was approved i n 1994. I f you superimpose E x h i b i t 53 

over E x h i b i t 52 and go down here t o Section 5, you w i l l 

f i n d t h a t the Myers B Federal Number 3 0 w e l l i s r i g h t i n 

the middle of the i n f i l l d r i l l i n g program t h a t was approved 
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by t he 1994 order. 

Now, t h i s i s a w e l l — and we've inclu d e d copies 

of the sundry n o t i c e t h a t Mr. Hartman f i l e d w i t h t he 

D i v i s i o n and the BLM — t h i s i s a w e l l which p r e v i o u s l y , 

previous t o w a t e r f l o o d operations, or a t l e a s t t o the 

expansion program, had not produced any s i g n i f i c a n t water 

but then encountered water i n the Yates zone upon Mr. 

Hartman's attempt t o re-enter the w e l l and put i t back on 

pro d u c t i o n i n 1996. 

Again, OXY complains t h a t these are somehow 

matters t h a t Mr. Hartman should have r a i s e d i n the 1994 

a p p l i c a t i o n , and OXY contends t h a t t h a t 1994 order i s 

somehow r e s j u d i c a t a or c o l l a t e r a l estoppel as t o some of 

the issues t h a t we've r a i s e d i n t h i s A p p l i c a t i o n . 

Now, I don't know i f OXY's r e c o g n i t i o n today f o r 

the f i r s t time t h a t the water-out-of-zone issue i s a proper 

one f o r the D i v i s i o n t o determine i s a r e c o g n i t i o n t h a t 

t h a t order does not preclude the D i v i s i o n from e n q u i r i n g 

i n t o water out of zone i n connection w i t h w a t e r f l o o d 

o p e rations. I doubt i f an operator r e a l l y , i n the State of 

New Mexico today, a f t e r the h i s t o r y t h a t we've had i n the 

l a s t 20 years, w i t h problems w i t h w a t e r f l o o d s could make 

t h a t argument w i t h a s t r a i g h t face. 

But be t h a t as i t may, t h i s i s a proper matter 

f o r t he A p p l i c a t i o n , and i t i s a matter where the burden 
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should be put on OXY, once there i s any showing t h a t t h e r e 

i s water out of zone, t o come i n and confirm f o r the 

D i v i s i o n , making i t s records a v a i l a b l e t o Hartman and h i s 

experts f o r review, and t o the D i v i s i o n f o r t h e i r 

independent review, t o confirm t h a t , i n f a c t , t h e r e i s not 

a problem w i t h water out of zone as a r e s u l t of the Myers 

L a n g l i e - M a t t i x U n i t , and perhaps p a r t i c u l a r l y as a r e s u l t 

of t he 1994 expansion program which was approved by Order 

R-4680-A. 

Now, those are the two bases t h a t we contend make 

Order R-4680-A v o i d : One, no evidence sup p o r t i n g t h e 

surface i n j e c t i o n pressure a u t h o r i z a t i o n of 1800; two, 

f a i l u r e t o comply w i t h the mandates of the S t a t u t o r y 

U n i t i z a t i o n Act i n implementing a program which represents 

a change i n the plan of u n i t i z a t i o n f o r the Myers L a n g l i e -

M a t t i x U n i t . 

The t h i r d aspect of our request i s a request t h a t 

the D i v i s i o n look at the performance of t h i s u n i t , 

p a r t i c u l a r l y since the approval i n 1994 of t h i s 

redevelopment program, and determine whether t h i s Myers 

L a n g l i e - M a t t i x U n i t should be terminated as a secondary 

w a t e r f l o o d o p e r a t i o n . 

We r e a l l y haven't heard anything about t h a t today 

on t h i s issue, and I don't want t h a t t o get l o s t i n the 

process. 
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I t ' s d i f f i c u l t t o imagine how OXY could argue 

t h a t Mr. Hartman waived t h a t issue by not showing up a t the 

1994 hearing because, of course, our argument here i s not 

t h a t you imp r o v i d e n t l y granted approval f o r the program. 

Our argument i s , now t h a t we've had thre e years of 

ope r a t i o n of t h i s program, i t i s time t o look a t the 

program t o determine, number one, i f the program meets the 

rep r e s e n t a t i o n s t h a t were made t o you i n terms of a c t u a l 

o p e r a t i o n ; number two, whether the u n i t i s being operated 

p r u d e n t l y or not — and i f you determine t h a t the u n i t i s 

not being operated p r u d e n t l y , we submit t h a t you do have 

the a u t h o r i t y t o terminate the u n i t — and f i n a l l y , t o 

determine whether u n i t i z e d substances are being produced i n 

a q u a n t i t y s u f f i c i e n t t o repay the cost of same, which of 

course goes back t o a p r o v i s i o n i n the u n i t agreement t h a t 

OXY c i t e s t o you i n support of i t s Motion t o Dismiss, i . e . , 

OXY's argument i s , t h i s i s a p r i v a t e - c o n t r a c t issue, 

whether t h i s u n i t i s r e a l l y producing s u f f i c i e n t u n i t i z e d 

substances t o j u s t i f y i t s c o n t i n u a t i o n i s a p r i v a t e issue. 

And again, I would c i t e t o you the P a r k i n v s . 

State Corporation Commission of Kansas case which Mr. 

Gallegos referenced a minute ago, which says, "The 

Corporation Commission has s t a t u t o r y a u t h o r i t y t o amend or 

modify i t s u n i t i z a t i o n orders, and t o term i n a t e u n i t 

o p e r a t i o n s . . . I t i s the r e g u l a t o r y body which has e x p e r t i s e 
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i n t he f i e l d , which has competent s t a f f a d v i s o r s , and which 

may employ consultants when t h a t becomes necessary... The 

Commission i s i n the best p o s i t i o n , when c a l l e d upon t o do 

so, t o determine whether ' u n i t operations' upon s t a t u t o r i l y 

u n i t i z e d o i l and gas leases are being c a r r i e d on i n good 

f a i t h and whether the u n i t i s being p r u d e n t l y operated and 

developed." 

I t i s your p r e r o g a t i v e t o make t h a t 

d e t e r m i n a t i o n , and we ask you t o do t h a t i n connection w i t h 

t h i s proceeding. 

To sum up, l e t me p o i n t out t h a t on a Motion t o 

dismiss you should not be t r y i n g t o resol v e f a c t u a l 

d i s p u t e s . I f th e r e i s a f a c t u a l issue which you b e l i e v e 

e x i s t s , which goes t o the question of whether you b e l i e v e 

t h a t t h i s A p p l i c a t i o n should stand, then you need t o s e t 

t h i s matter f o r a f u l l e v i d e n t i a r y hearing. 

There s t i l l has not been an e v i d e n t i a r y hearing 

i n t h i s matter w i t h witnesses, although, as you can see, 

the p a r t i e s have s u b s t a n t i a l l y developed the record. 

The question i s , i s there any set of 

circumstances upon which Hartman can p r e v a i l i n t h i s 

A p p l i c a t i o n ? 

And we submit on the basis of Mr. Gallegos's 

p r e s e n t a t i o n t h a t c l e a r l y Hartman should p r e v a i l on the 

issue of e n f o r c i n g Order R-6447 and the unambiguous 
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p r o v i s i o n f o r c a r r y i n g any working i n t e r e s t owner, not any 

working i n t e r e s t owner who had not v o l u n t a r i l y agreed t o 

u n i t i z a t i o n p r i o r t o u n i t i z a t i o n , and t h a t on the question 

of Order R-4680-A i t i s v o i d , i t i s subject t o c o l l a t e r a l 

a t t a c k , and on the question of whether the D i v i s i o n should 

t e r m i n a t e u n i t operations, t h a t i s a matter t h a t ought t o 

be set f o r f u l l e v i d e n t i a r y hearing a f t e r we have an 

op p o r t u n i t y t o determine what documents OXY has i n i t s f i l e 

r e g a r d i n g t h e i r own i n t e r n a l assessment of u n i t operations. 

They had not challenged our cont e n t i o n t h a t t h i s u n i t since 

1994 has been uneconomical, and i t would be very 

i n t e r e s t i n g t o see ex a c t l y what t h e i r i n t e r n a l analyses 

show and what the analyses of t h e i r independent a u d i t o r s , 

whom we be l i e v e they have lo o k i n g a t the u n i t r i g h t now, 

w i l l show. 

MR. KELLAHIN: May I close debate on my motion? 

I need about f i v e minutes. 

EXAMINER STOGNER: Mr. K e l l a h i n , f i v e minutes. 

MR. KELLAHIN: Thank you, Mr. Stogner. 

We have responded t o Mr. Gallegos's and Mr. 

Condon's arguments today i n the memorandum. I t deals 

e x t e n s i v e l y w i t h t h i s issue. There are a couple of p o i n t s 

I want t o b r i n g t o your a t t e n t i o n . 

I f you look a t Mr. Gallegos's r e p r o d u c t i o n of 7F 

on the board over t h e r e , y o u ' l l see t h a t t h e r e i s a 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

101 

d i f f e r e n c e i n phrasing. 

You see the word " c a r r y i n g " i n the f i r s t l i n e , 

and you see the word "carried"? Those are not synonymous, 

the y ' r e d i s j u n c t i v e . 

7F r e q u i r e s t h a t the document s h a l l c o n t a i n a 

p r o v i s i o n f o r c a r r y i n g , and i t provides t h r e e d i f f e r e n t 

types of c a r r y i n g p r o v i s i o n options: You can have a 

c a r r y i n g i n t e r e s t p r o v i s i o n on a l i m i t e d basis, on a 

c a r r i e d basis, or on a n e t - p r o f i t s basis. 

And when you drop down t o the middle of the 

paragraph where you see " c a r r i e d " again, the two " c a r r i e d s " 

are l i n k e d . 

What we have i n the 197 3 agreements t h a t t he 

D i v i s i o n approved i n 1980 i s a c a r r y i n g p r o v i s i o n . That 

c a r r y i n g p r o v i s i o n i s on a l i m i t e d basis. The l i m i t a t i o n 

i s t h a t i t ' s nonexclusive. I t ' s the second o p t i o n i n the 

c o n t r a c t s . We have t h a t . 

What Mr. Hartman i s a t t a c k i n g i s the f a c t t h a t 

our c o n t r a c t s don't have a " c a r r i e d " p r o v i s i o n , which he 

contends i s the only one t h a t can be a p p l i e d when you 

i n t e r p r e t 7F. Well, t h a t ' s not t r u e . 7F provides t h r e e 

d i f f e r e n t types of c a r r y i n g p r o v i s i o n s . He wants you t o 

mandate t h a t i t i s a c a r r y i n g p r o v i s i o n on a c a r r i e d basis. 

That's not what we d i d , t h a t ' s not what happened. He's 

wrong on t h a t p o i n t . 
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Mr. Stogner, Mr. C a r r o l l , you don't have t o take 

my word t h a t OXY i s r i g h t . You don't have t o take Mr. 

Carr's word t h a t OXY i s r i g h t . 

I ' l l ask you t o r e l y upon the s c h o l a r l y opinions 

of a h i g h l y respected professor of o i l and gas law. He 

eats and breathes and teaches and l e c t u r e s and w r i t e s about 

o i l and gas law on a f u l l - t i m e basis c o n t i n u a l l y . He e d i t s 

the b i b l e f o r o i l and gas law. He's one of the c u r r e n t 

authors of Williams and Meyers' t r e a t i s e on o i l and gas 

law. He i s not only an academic expert, he i s a l s o a 

p r a c t i c a l expert l i k e you, because he has sat where you are 

s i t t i n g now. He has been a commissioner, he has decided 

cases, he has st r u g g l e d w i t h problems l i k e t h i s . 

And he says these cases are f i n a l as t o Hartman, 

they are f i n a l and cannot be attacked by Hartman, t h a t 

t h e r e i s no me r i t s t o h i s claim, t h a t i t would be s i l l y t o 

do anything other than dismiss Hartman's a t t a c k s on these 

orders and these c o n t r a c t s . 

Professor Pat Ma r t i n i s the e d i t o r of Will i a m s 

and Meyers* t r e a t i s e on o i l and gas law. He i s the 

a u t h o r i t y f o r t h i s p o s i t i o n . He says OXY i s r i g h t and 

Hartman i s wrong. 

That concludes my c l o s i n g . 

MR. CARROLL: E i t h e r side can answer t h i s 

q u estion. Has the p r o j e c t approved i n 1994 p a i d out, or 
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what's the c u r r e n t status? I s i t one-third? I t ' s p a i d out 

one-third? 

MR. KELLAHIN: I can't t e l l you. 

MR. GALLEGOS: The i n f o r m a t i o n we'd have i s t h a t 

on a s t r a i g h t o p erating expense basis the p r o j e c t a t l a s t 

look was ahead about $100,000 and has paid n o t h i n g on the 

c a p i t a l investment. 

MR. CONDON: $100,000 on the u n i t w i d e basis. 

MR. GALLEGOS: On the u n i t w i d e basis. That's 

j u s t the expense over revenue. Nothing a p p l i e d t o c a p i t a l 

investment, which i s , I t h i n k about $7 m i l l i o n now, but I'm 

sure OXY would have more exact f i g u r e s . 

MR. CARROLL: I thought $15 m i l l i o n had been 

spent, or i s t h a t what's planned t o be spent? 

MR. GALLEGOS: $15 m i l l i o n — I f you take what 

Hartman has been b i l l e d i n the l a s t t h r e e years, which i s 

the p e r i o d he's refused t o pay, gone nonconsent, h i s share 

i s $750,000. That's f o r 5 percent, approximately. 

That's what — so what I'm saying, Mr. C a r r o l l , 

i f you gross t h a t up — C a l l i t 5 percent t h a t he has; i t ' s 

4.8. But i f you gross t h a t up, t h a t ' s $15 m i l l i o n b i l l e d 

i n t h r e e years. 

MR. CARROLL: And then Mr. Condon, I b e l i e v e you 

found — you d i d f i n d a reference t o the 1800 p.s.i.? 

Where d i d you f i n a l l y f i n d the — 
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MR. CONDON: Where i t was — and t h i s i s k i n d of 

i n t e r e s t i n g . Not i n the form of the a p p l i c a t i o n i t s e l f . 

When OXY sent out i t s n o t i c e of the A p p l i c a t i o n , i t sent 

two packages. The f i r s t was a copy of the A p p l i c a t i o n and 

the Form C-108 w i t h no e x h i b i t s . 

Then i n a second package the C-108 came w i t h 

about 40 or 45 pages of attachments, and those are — I 

attached a copy of the e n t i r e t h i n g t o the Response t o the 

Motion t o Dismiss. I t i s E x h i b i t Y. I ' l l j u s t — I ' l l 

p u l l i t out and show i t t o you. I t ' s i n t h i s document. 

And i f you go a l l the way t o the very end of t h e document, 

go t o the very back, there's a very l a s t page of the 

document t h a t says, "Maximum i n j e c t i o n pressure, 1800 

p . s . i . ; average i n j e c t i o n pressure, 12 00 p . s . i . " 

And I b e l i e v e there was also included — Oh, a 

l e g a l n o t i c e t h a t was apparently published f o r one day i n 

the Hobbs paper, t h a t included a reference t o 1800 p . s . i . , 

i n the l e g a l n o t i c e . 

That i s — now, those are i n — That i s i n the 

C-108, b u r i e d i n the l a s t couple of pages of the C-108, but 

not i n the A p p l i c a t i o n i t s e l f , not i n the r e c o r d or i n any 

of the e x h i b i t s t h a t were introduced i n support of the 

a p p l i c a t i o n and the hearing i n December of 1994. 

I would also p o i n t out, as t h i s a p p l i c a t i o n was 

being received by Mr. Hartman, we s t a r t e d our two-week 
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t r i a l a gainst Texaco on the claim t h a t Texaco's w a t e r f l o o d 

o p e r a t i o n i n the Rhodes Yates U n i t had watered out a lease 

of Mr. Hartman's. 

OXY j u s t happens t o be an i n t e r e s t owner, we 

be l i e v e , i n the Rhodes Yates Uni t and f i l e d t h i s 

a p p l i c a t i o n a t a time when i t knew or should have known 

t h a t Mr. Hartman was going t o be i n t r i a l . That was a two-

week t r i a l t h a t concluded w i t h a j u r y v e r d i c t on December 

8th i n Mr. Hartman's favor. 

MR. CARROLL: So the 1800 p . s . i . appeared i n the 

advertisement t h a t appeared i n the Hobbs paper? 

MR. CONDON: That's what we understand. 

MR. CARROLL: Did i t appear i n the advertisement 

on the OCD docket? 

MR. CONDON: No, no, i t d i d not. 

MR. CARROLL: I don't know which one of you d i d 

the research on the o l d u n i t i z a t i o n cases before the OCD, 

but I had a question regarding the T r a v i s Penn agreement. 

MR. GALLEGOS: Right. 

MR. CARROLL: I read something i n those documents 

t h a t there's a unanimous agreement among a l l the i n t e r e s t 

owners, so why was t h a t case brought f o r s t a t u t o r y 

u n i t i z a t i o n ? 

MR. GALLEGOS: Because — I'm not sure I can 

answer t h a t . The t r a n s c r i p t i s a v a i l a b l e . But because I 
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suppose the p a r t i e s wanted the b e n e f i t of having the 

s t a t u t o r y u n i t i z a t i o n t h a t provides other b e n e f i t s , 

agreements t h a t they could make and t h a t s o r t of t h i n g . I 

r e a l l y don't have an answer f o r t h a t . I j u s t know t h a t Mr. 

Yates says i n t h e r e t h a t he's had everybody agreed. 

I t ' s a good question. 

MR. CARROLL: I f we agree w i t h Mr. Hartman and 

give e f f e c t t o the nonconsent or g r a f t the s t a t u t o r y 

language of 70-7-7F onto the u n i t o p e r a t i n g agreement, what 

would the e f f e c t of t h a t be? 

And Mr. Hartman has received — 

MR. GALLEGOS: The e f f e c t would be, the proceeds 

received by Mr. Hartman during the time p e r i o d t h a t we're 

t a l k i n g about f o r o i l would be payable t o OXY. He has 

escrowed those proceeds and put them i n a separate account 

because they belong t o OXY, and they would be payable t o 

OXY. 

And of course, henceforth the revenue from the 

o i l would be payable t o OXY. He's also received no revenue 

f o r gas and has an imbalance t h e r e . Any gas pr o d u c t i o n 

t h a t ' s a t t r i b u t a b l e t o h i s i n t e r e s t i n sales f o r t h i s time 

p e r i o d would be payable t o OXY as w e l l . 

MR. CARROLL: U n t i l payout. 

MR. GALLEGOS: U n t i l payout. 

MR. CARROLL: And the order d i d n ' t p r o v i d e a 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

107 

p e n a l t y p r o v i s i o n ; i s t h a t c o r r e c t ? 

MR. GALLEGOS: Correct. 

MR. CONDON: There was no pena l t y p r o v i s i o n i n 

the s t a t u t e as of 1980 when t h i s A p p l i c a t i o n was f i l e d . 

The p e n a l t y p r o v i s i o n was added i n 1986. 

MR. CARROLL: And Mr. K e l l a h i n , you s a i d under 

the u n i t o p erating agreement OXY had th r e e o p t i o n s — 

MR. KELLAHIN: Yes. 

MR. CARROLL: — as t o what t o do? 

MR. KELLAHIN: Yes, they do, s i r . 

MR. CARROLL: Did t h a t second o p t i o n you t a l k e d 

about — 

MR. KELLAHIN: Yes. 

MR. CARROLL: — i s t h a t , i n e f f e c t , a r i g h t of 

s e t o f f , or what was t h a t second option? 

MR. KELLAHIN: Let's look a t the o p t i o n . I t ' s i n 

the --

MR. CARROLL: And then my fol l o w - u p question i s 

why OXY d i d n ' t exercise t h a t r i g h t of s e t o f f , r a t h e r than 

a l l o w i n g the revenues t o be paid t o Mr. Hartman and then 

b i l l i n g him f o r h i s costs. 

MR. KELLAHIN: When you look on page 5 of our 

Reply f o r the Motion t o Dismiss, t h e r e are t h r e e options 

t h e r e . 

I t ' s my understanding t h a t OXY attempted t o 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

108 

exercise a l l of those options i n various combinations over 

the course of conduct here, i n c l u d i n g the o p t i o n t o take 

Mr. Hartman's share of production, and t h a t as they 

attempted t o do so, he changed purchasers i n a f r u s t r a t i o n 

of t h a t e f f o r t . 

MR. CARROLL: So OXY attempted t o keep h i s share 

of revenue? 

MR. KELLAHIN: Yes and he would not a l l o w us t o 

do t h a t . 

MR. CONDON: Could I respond t o t h a t , Mr. 

C a r r o l l , because — 

MR. CARROLL: Sure. 

MR. CONDON: — t h a t ' s a b s o l u t e l y not t r u e . 

P r i o r t o 1995, September of 1995, Mr. Hartman had 

never designated a purchaser f o r h i s o i l . The arrangements 

f o r t he purchase of h i s share of product i o n f o r t h e u n i t 

were being c o n t r o l l e d by the operators, i n c l u d i n g OXY, 

i n c l u d i n g — We beli e v e the evidence w i l l show OXY was 

c o n t r o l l i n g the sale of Hartman's share of pr o d u c t i o n 

before they became the u n i t operator. 

And of course, there i s a p r o v i s i o n i n the u n i t 

agreement t h a t r e q u i r e s the operator, i f they are dispo s i n g 

of a nonoperator share of production, t o s e l l i t a t not 

less than the p r e v a i l i n g market p r i c e i n the area f o r l i k e 

p r o d u c t i o n . 
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Now, from May of 1994 when Hartman went 

nonconsent u n t i l September of 1995, w h i l e OXY was s t i l l i n 

c o n t r o l of the production, what they were doing was n e t t i n g 

Mr. Hartman out, expenses less revenue, and c u t t i n g him a 

check f o r the net. 

I n September of 1995, Hartman f o r the f i r s t time 

designated a purchaser f o r h i s share of p r o d u c t i o n , because 

up t o t h a t p o i n t a l l he was being paid was the , quote, 

posted p r i c e by OXY and by other purchasers t h a t were 

designated by OXY. 

And so immediately upon de s i g n a t i n g Scurlock as 

the purchaser, he got a t $2-a-barrel increase i n the p r i c e 

t h a t he received f o r h i s o i l , which, i f you t h i n k about i t 

from an operator l i k e OXY's p o i n t , i f they were being 

f o r t h r i g h t and a c t i n g i n good f a i t h , they would be happy 

w i t h t h a t increase because i t would mean t h a t h i s 

p r o d u c t i o n was paid o f f — or h i s share of u n i t expenses 

would be pai d o f f sooner by g e t t i n g — achieving a higher 

p r i c e . 

At no time i n connection w i t h Mr. Hartman's 

de s i g n a t i o n of Scurlock d i d OXY ever w r i t e Scurlock and 

cl a i m t h a t they had the r i g h t t o enforce any l i e n on 

Hartman's share of production. I n f a c t , they d i d n ' t do 

anything f o l l o w i n g Mr. Hartman's de s i g n a t i o n of Scurlock 

u n t i l they f i l e d t h i s l a w s u i t i n March of 1997. 
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MR. CARROLL: I t ' s my — 

MR. KELLAHIN: Mr. C a r r o l l , I'm not able t o 

respond, so I can n e i t h e r a f f i r m nor deny what he s a i d . 

That i s the d e b t - c o l l e c t i o n l i t i g a t i o n p o r t i o n of the case, 

f o r which I have not been involved. 

MR. CARROLL: Okay. I t ' s my understanding Mr. 

Hartman was n o t i f i e d of the 1994 hearing, d i d not enter an 

appearance and ob j e c t i n t h a t case. His response was 

b a s i c a l l y go nonconsent, and — 

MR. CONDON: Which he had already done, as of — 

MR. CARROLL: He had done t h a t — 

MR. CONDON: — November of 1994, yes. 

MR. CARROLL: So i n the p r e l i m i n a r y 

correspondence p r i o r t o the A p p l i c a t i o n , Mr. Hartman t r i e d 

t o exercise h i s r i g h t t o go nonconsent? 

MR. CONDON: That's c o r r e c t . 

MR. KELLAHIN: That i s not c o r r e c t , Mr. C a r r o l l . 

He never used the words, "I'm going nonconsent." He was 

disc u s s i n g about not p a r t i c i p a t i n g i n the p r o j e c t . 

MR. GALLEGOS: There's two l e t t e r s — 

MR. CONDON: I f I could, t h e r e i s a l e t t e r i n the 

f i l e t h a t we included i n our response t o the Motion t o 

Dismiss. 

OXY d i d n ' t have any t r o u b l e i n 1994 understanding 

what Mr. Hartman was t r y i n g t o do. There was a l e t t e r from 
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J e r r y Crew. I t ' s attached as E x h i b i t F t o our Response t o 

the Motion t o Dismiss, t o Carol Farmer a t Hartman's o f f i c e , 

t h a t says, Under the terms of the u n i t o p e r a t i n g agreement 

dated January 1, 1993, working i n t e r e s t owners do not have 

a nonconsent o p t i o n f o r such c a p i t a l p r o j e c t s , r e f e r r i n g t o 

the 1994 redevelopment — 

MR. KELLAHIN: Mr. C a r r o l l , t h a t was not your 

question. You asked whether Hartman had t o l d OXY he was 

going nonconsent. The phrasing of a l l h i s l e t t e r s saying 

he chose not p a r t i c i p a t e . 

MR. CARROLL: Okay. 

Now, i n — Mr. K e l l a h i n , you can answer t h i s 

q u estion. The s t a t u t o r y a p p l i c a t i o n , a p p l i c a t i o n s , where 

you're — the only p a r t i e s t h a t haven't agreed are, l e t ' s 

say, small r o y a l t y i n t e r e s t s — 

MR. KELLAHIN: Yes, s i r . 

MR. CARROLL: — do you n o t i f y a l l t he i n t e r e s t s , 

or j u s t — do you n o t i f y j u s t the small r o y a l t y i n t e r e s t s 

you're t r y i n g t o s t a t u t o r i l y u n i t i z e ? 

MR. KELLAHIN: We only n o t i f y c u r r e n t l y — My 

r e c o l l e c t i o n i s , we n o t i f y those p a r t i e s we're t r y i n g t o 

i n v o l u n t a r i l y commit t o the u n i t , and we don't bother t o 

n o t i f y a l l those consenting p a r t i e s t h a t already committed 

t o the agreements. 

EXAMINER STOGNER: Mr. K e l l a h i n , Mr. Condon 
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r e f e r r e d t o a memorandum by Joe Ramey, 3 of 1977. Are you 

f a m i l i a r w i t h t h a t memorandum? 

MR. KELLAHIN: I don't have a copy before me. I 

thought t h e r e was — I thought — Mr. Condon has 

ch a r a c t e r i z e d t h i s as an order. My r e c o l l e c t i o n , i t was 

simply a memorandum. I f o r g o t the date of i t , and i t 

t a l k e d about .2 p . s . i . being a g u i d e l i n e . 

What I have found i n our search i s t h a t the 

D i s t r i c t O f f i c e of the D i v i s i o n , schedules f o r the 

mechanical i n t e g r i t y t e s t s of these i n j e c t i o n w e l l s show 

none under the authorized pressure l i m i t a t i o n f o r each of 

these w e l l s . 

When I t a l k e d about those t h a t had no pressure 

l i m i t a t i o n w i t h i n the p r o j e c t , t h a t ' s t o what I'm 

r e f e r r i n g . 

So i f there's — The generalized memorandum, the 

.2, we contend, cannot take p r i o r i t y over s p e c i f i c orders 

issued by you t h a t a uthorize us t o i n j e c t a t something 

other than the .2 g u i d e l i n e . 

EXAMINER STOGNER: Mr. Condon, do you have a copy 

of t h a t ? I thought — I was lo o k i n g f o r t h a t . 

MR. CONDON: I looked f o r i t here, I've got i t a t 

my o f f i c e . I ' l l get t h a t over t o you f i r s t t h i n g i n the 

morning. 

EXAMINER STOGNER: Okay. 

STEVEN T. BRENNER, CCR 
(505) 989-9317 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

113 

MR. CONDON: And i n f a c t , i n the Texaco case t h a t 

I r e f e r r e d t o , we also discovered some orders from the 

D i v i s i o n O f f i c e i n Hobbs c i t i n g operators f o r exceeding the 

.2-p.s.i.-per f o o t depth l i m i t a t i o n on surface i n j e c t i o n 

pressures i n the operation of waterfloods i n t h i s area, and 

I ' l l get you copies of some of those orders a l s o . 

(Off the record) 

MR. CARROLL: Mr. K e l l a h i n , I take i t t h e l a s t 

s u b m i t t a l — 

MR. KELLAHIN: Yes, s i r . 

MR. CARROLL: — I n o t i c e the esteemed Professor 

M a r t i n i n the o f f i c e , I b e l i e v e . This deals s t r i c t l y w i t h 

the c o n s t r u c t i o n of t h i s s e c t i o n of the s t a t u t e ? 

MR. KELLAHIN: No, s i r , i t deals w i t h the 

c o l l a t e r a l a t t a c k t h a t Hartman i s t a k i n g on the 1994 order 

and 1980 order, and I would l i k e t o mark t h a t as whatever 

our l a s t e x h i b i t was. I've l o s t t r a c k of the number. 

MR. CARROLL: So t h i s i s — 

MR. KELLAHIN: 54. 

MR. CARROLL: This doesn't deal w i t h your 

argument regarding the " c a r r y i n g " / " c a r r i e d " ? 

MR. KELLAHIN: That i s not included i n Professor 

Martin's a f f i d a v i t . I f you would l i k e him t o respond t o 

t h a t , I'm happy t o have him supplement h i s a f f i d a v i t . 

My discussion about the use of " c a r r y i n g " i s not 
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contained i n h i s a f f i d a v i t . 

MR. CARROLL: Yeah, i f you could get t h a t . You 

l o s t me on the " c a r r y i n g " / " c a r r i e d " . I ' l l have t o read the 

t r a n s c r i p t , but I ' d love t o have a law professor d i s s e c t 

t h a t . 

MR. KELLAHIN: We w i l l ask Professor M a r t i n t o do 

t h a t f o r us. 

MR. CARROLL: And you can get Professor Kramer — 

MR. GALLEGOS: I t h i n k we need an English 

professor too. 

MR. CONDON: I t h i n k they need t o s t a r t a new 

book j u s t on t h i s case. 

MR. KELLAHIN: I assume Professor M a r t i n w i l l , i n 

f a c t , put i t i n the book. 

(Laughter) 

MR. CARROLL: I s he going t o w r i t e i t , or i s he 

going t o have Professor Kramer w r i t e i t ? 

MR. KELLAHIN: I be l i e v e he e d i t s the book, and 

w e ' l l see how i t t u r n s out. 

EXAMINER STOGNER: We're s t i l l on the record. 

We're going t o take a fi v e - m i n u t e recess a t t h i s 

p o i n t . 

(Thereupon, a recess was taken a t 5:30 p.m.) 

(The f o l l o w i n g proceedings had a t 5:40 p.m.) 

EXAMINER STOGNER: This matter w i l l come t o 
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order. 

One quick question. Has the D i s t r i c t been 

n o t i f i e d of water encroachment i n t o the Yates f o r m a t i o n o f f 

t h a t Number 3 0 well? 

MR. HARTMAN: I t h i n k a sundry n o t i c e has been 

f i l e d . 

MR. CARROLL: A sundry n o t i c e was f i l e d . 

EXAMINER STOGNER: Okay. 

MR. HARTMAN: BLM and the OCD. 

MR. CARROLL: Have you heard back from them? 

MR. HARTMAN: No, not t h a t I know o f . 

EXAMINER STOGNER: At t h i s time, before we get 

i n t o the other matters, I want t o expound a l i t t l e b i t on 

the 1800 p . s . i . 

There i s no f i n d i n g pursuant t o t h a t order 

j u s t i f y i n g 1800 p . s . i . , and a t t h i s time I w i l l r e s c i n d 

t h a t p o r t i o n of i t and include the normal wording of the .2 

p . s . i . , unless i t can be shown t h a t s t e p - r a t e t e s t s a t 

higher pressure i s needed. 

Also, D i s t r i c t n o t i f i c a t i o n has been done. I ' l l 

expect some cooperation a t t h i s p o i n t between both 

operators a t the D i s t r i c t l e v e l t o see t h a t proper a c t i o n 

be taken t o f i n d out where t h a t water i s coming from, where 

t h e r e w i l l be t r a c e r surveys. 

Now, then, as f a r as the request f o r d i s m i s s a l , 
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t h a t w i l l be denied a t t h i s p o i n t and an e v i d e n t i a r y 

hearing w i l l be given i n t h i s matter, and the scope of t h a t 

w i l l i n c l u d e the prudency of operation and, i f need be, the 

a d d i t i o n a l water encroachment issue. 

Which brings us up t o — Well, l e t ' s see, you had 

something e l s e , I b e l i e v e , about the l e g a l — 

MR. CARROLL: Yeah, whether a nonconsent 

p r o v i s i o n i s imposed by the S t a t u t o r y U n i t i z a t i o n Act on 

i n t e r e s t s t h a t are v o l u n t a r i l y committed p r i o r t o 

u n i t i z a t i o n . I was ready t o r u l e on t h a t p r i o r t o Mr. 

Ke l l a h i n ' s l a s t argument regarding the " c a r r i e d " / " c a r r y i n g " 

so I ' l l defer r u l i n g on t h a t u n t i l I re c e i v e the f o l l o w - u p 

memorandums. 

EXAMINER STOGNER: I be l i e v e there's some 

question about discovery. 

MR. CONDON: Yeah, could I address t h a t , Mr. 

Stogner? I t was my motion. 

EXAMINER STOGNER: Yes. 

MR. CONDON: We f i l e d a Motion f o r Discovery, 

I n t e r r o g a t o r i e s and Request f o r Production. Subsequent t o 

t h a t time, we sent over a subpoena t o be issued t o OXY, 

requ e s t i n g t h a t they produce c e r t a i n documents. They 

r e a l l y k i n d of r e l a t e t o a couple of broad c a t e g o r i e s of 

i n f o r m a t i o n . One, w e l l f i l e s and other — you know, any 

analyses or t e s t s t h a t have been performed t h a t r e l a t e t o 
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the question of water out of zone as a r e s u l t of MLMU 

operations. 

Also, we've asked f o r OXY's f i l e s t o the extent 

t h a t they r e l a t e t o e i t h e r t h e i r i n t e r p r e t a t i o n or a 

r e c o g n i t i o n of a r i g h t t o go nonconsent i n connection w i t h 

s t a t u t o r y u n i t s . 

Part of the problem t h a t we're going t o have 

pr e p a r i n g f o r an e v i d e n t i a r y hearing on these matters i s , 

of course, t h a t a l o t of the documents t h a t w i l l e i t h e r 

support or r e f u t e our A p p l i c a t i o n are w i t h i n OXY's custody 

and c o n t r o l , and we need access t o those documents and we 

need t o get our experts access t o those documents before we 

have the e v i d e n t i a r y hearing. 

What I would l i k e t o do, I have — I t h i n k I 

brought w i t h me copies of what we requested i n terms of the 

subpoena. And I don't know what happened t o the subpoena. 

I sent i t over, and I don't know i f i t was j u s t never 

issued because t h i s hearing was scheduled, but I never got 

a c a l l . And maybe t h a t was my f a u l t f o r not f o l l o w i n g up. 

But we d i d submit a subpoena t o secure p r o d u c t i o n 

p r i o r t o the date of t h i s hearing. I would have l i k e d t o 

have had t h a t , but since we've already gone on — There are 

obviously documents t h a t we would l i k e t o have, and I t h i n k 

we're e n t i t l e d t o , i n connection w i t h the o p e r a t i o n of t h i s 

u n i t . 
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And I don't know i f you're — i f you're now — I 

mean, what I can do i s simply send over a subpoena. But i f 

now we're going t o have t o f i g h t w i t h OXY about whether 

documents t h a t r e l a t e t o the w a t e r f l o o d performance and 

water out of zone and t h e i r i n t e r p r e t a t i o n of the u n i t 

agreement are going t o be — i f we're going t o have a f i g h t 

over t h a t , then maybe we ought t o j u s t go ahead and hear 

the Motion f o r Discovery. 

But I do t h i n k t h a t the documents t h a t we' ve 

requested — and we've also asked i n t e r r o g a t o r i e s t h a t are 

b a s i c a l l y i n t e r r o g a t o r i e s t h a t request t h a t OXY i d e n t i f y 

i n d i v i d u a l s who are — you know, have r e s p o n s i b i l i t y f o r 

va r i o u s aspects of u n i t operations. We also asked f o r the 

i d e n t i f i c a t i o n of i n d i v i d u a l s who had r e s p o n s i b i l i t y f o r 

the 1994 a p p l i c a t i o n , because i f there's going t o be an 

e v i d e n t i a r y hearing on those issues, we would l i k e t o know 

who t o subpoena. 

I don't t h i n k we need — 

MR. GALLEGOS: May I i n t e r r u p t ? Maybe we should 

f i r s t make an attempt w i t h Counsel f o r OXY, I t h i n k , t o see 

i f we can a r r i v e a t some agreement on discovery i n l i g h t of 

the r u l i n g t h a t t here i s going t o be an e v i d e n t i a r y 

hearing. I would suspect w i t h Mr. K e l l a h i n and Mr. Carr 

w e ' l l have some cooperation. And then — We proceed t h a t 

way, and then i f we have some d i f f i c u l t i e s , b r i n g i t before 
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the Examiner. 

MR. KELLAHIN: Mr. Examiner, Mr. C a r r o l l , I need 

some c l a r i f i c a t i o n s on a couple of p o i n t s . 

MR. CARROLL: Okay. 

MR. KELLAHIN: I was going t o o f f e r t h a t before 

you decide on discovery, t h a t i t ' s the custom and p r a c t i c e 

of counsel, once we frame the issues, t o decide t o what 

e x t e n t we can cooperate i n exchanging data t h a t they have 

and t h a t we might have. 

I t appears t o me t h a t you're not ready t o decide 

the 1980 p o r t i o n of t h i s A p p l i c a t i o n , which means whether 

or not Mr. Hartman does or does not have t h i s nonconsent 

e l e c t i o n concept. 

MR. CARROLL: No, I be l i e v e we're ready t o r u l e 

a f t e r we receive those memorandums, and I don't t h i n k t he 

discovery i s necessary regarding the — 

MR. KELLAHIN: Well, t h a t ' s what I'm asking f o r 

c l a r i f i c a t i o n . As t o those issues, w i t h regards t o a l l 

t h a t i n f o r m a t i o n , discovery could take place based upon 

what you decide t o do. 

So I'm suggesting t h a t discovery be postponed as 

t o those issues involved w i t h regards t o the 

i n t e r p r e t a t i o n , c o n s t r u c t i o n of 7F i n i t s A p p l i c a t i o n — 

MR. CARROLL: That's f i n e . 

MR. KELLAHIN: — i n t h i s u n i t . 
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MR. CARROLL: That's f i n e . 

MR. CONDON: Yeah, we don't have any problem w i t h 

t h a t . 

MR. KELLAHIN: My understanding, I need 

c l a r i f i c a t i o n on the d e c i s i o n w i t h regards t o the water 

encroachment. 

I t would appear t o me t h a t i t should be l i m i t e d 

i n scope using the area-of-review concept t h a t we have i n 

place i n the C-108 process where we should d e f i n e an area 

of l i k e l y source of encroachment, and I would suggest t h a t 

you use a h a l f - m i l e radius of i n v e s t i g a t i o n around the 

Hartman 30 w e l l , and we would confine our a t t e n t i o n t o t h a t 

p o r t i o n of t h i s u n i t p r o j e c t t h a t deals w i t h t h a t issue. 

MR. CONDON: Could I respond t o t h a t ? 

We do not agree w i t h t h a t . We t h i n k the issue of 

water out of zone i s p o t e n t i a l l y a u n i t - w i d e problem. The 

D i v i s i o n c e r t a i n l y has r e s p o n s i b i l i t y f o r the e n t i r e u n i t 

i n terms of p o t e n t i a l water-out-of-zone problems. 

And of course, the question of water out of zone 

r e a l l y goes t o the whole question of the prudency of the 

op e r a t i o n of t h i s u n i t . I f there i s water out of zone 

throughout the u n i t , i t i s evidence of an imprudent 

o p e r a t i o n and evidence of an ongoing v i o l a t i o n of the 

D i v i s i o n ' s orders, r u l e s and r e g u l a t i o n s , and ought t o be 

something t h a t i s discoverable and t h a t ' s a t issue i f the 
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D i v i s i o n i s going t o enquire i n t o whether t h i s u n i t should 

be terminated. 

MR. KELLAHIN: Let me respond by suggesting t h a t 

we need t o focus the discovery concerning the w e l l i n which 

he claims there's out-of-zone encroachment. I t w i l l be our 

p o s i t i o n t h a t the water he f i n d s i n the Yates i s i n h e r e n t l y 

i n the Yates and i s not a t t r i b u t a b l e t o any a c t i v i t y of the 

w a t e r f l o o d p r o j e c t . 

To advance t h a t i n an e v i d e n t i a r y hearing, I see 

no reason t h a t we have t o examine and i n v e s t i g a t e a l l the 

i n j e c t i o n w e l l s , operations and programs i n any other area, 

other than w i t h i n a h a l f - m i l e radius of the w e l l i n which 

he claims he has some encroachment. 

EXAMINER STOGNER: Well, l e t me l i m i t i t f u r t h e r . 

I'm j u s t i n t e r e s t e d i n g e t t i n g , i f t h e r e i s , any 

encroachment i n t o t h a t w e l l stopped. That's a l l I'm 

i n t e r e s t e d i n r i g h t now, f i n d i n g out i f , a ) , t h e r e i s 

encroachment — and t h a t ' s where your operations are going 

t o come i n , t o show t h a t i t i s water from somewhere el s e — 

and of course, l o o k i n g a t , as he s t a t e d , area of review, 

probably even l i m i t e d t o j u s t the nearby w e l l s . 

MR. KELLAHIN: I would suggest — 

EXAMINER STOGNER: There's one blue one i n t h e r e 

t h a t looks l i k e i t would be the prime suspect a t t h e 

D i s t r i c t . But t h i s i s a D i s t r i c t s i t u a t i o n , and t h a t ' s 
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what I'm i n t e r e s t e d i n , i n g e t t i n g t h a t stopped and g e t t i n g 

the remedy s t r a i g h t e n e d up r i g h t now. 

MR. KELLAHIN: I agree w i t h you, s i r , t h a t ' s 

what — 

EXAMINER STOGNER: As f a r the — 

MR. KELLAHIN: — w e ' l l focus on. 

EXAMINER STOGNER: As f a r as t a k i n g i t beyond 

t h a t , t h a t could enter i n t o i t . But beyond any other scope 

than what i s already out the r e , or what i s p o t e n t i a l out 

th e r e , a w e l l i n which some gas i s making some a d d i t i o n a l 

water, we need t o stop t h a t a t t h i s p o i n t . 

And t h a t was my reasoning t o b r i n g t h a t up a t 

t h i s time and t o res c i n d the 1800 p . s . i . I t can go even 

f u r t h e r on t h a t — 

MR. KELLAHIN: No, I understand you e x a c t l y , Mr. 

Stogner, and I t h i n k t h a t ' s an appr o p r i a t e way as a f i r s t -

step examination of the claim of encroachment, i s t o l e t us 

step f i r s t w i t h i n t h i s small area of review and look a t the 

problem, i f th e r e i s one. 

MR. CONDON: Mr. Stogner, could I p o i n t out one 

t h i n g t o you? 

Attached a t Tab 2 5 t o the notebook t h a t we gave 

you today i s a document generated by Sirgo i n 1992 when 

Sirgo was arguing w i t h Texaco over u n i t o p erations. And i f 

you t u r n t o the — on the e i g h t h page, the very bottom 
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paragraph of the e i g h t h page reads as f o l l o w s : 

During t h i s p e r i o d , Texaco, a t Sirgo's request, 

conducted s t e p - r a t e t e s t i n the f i e l d on i n j e c t i o n 

w e l l s t o determine i f Texaco's o v e r i n j e c t i o n p r a c t i c e s 

have fraced any i n j e c t i o n w e l l s c o n s t i t u t i n g the 

adjustments requested by Sirgo. These suspicions were 

confirmed i n two of the f i r s t f o u r t e s t s . A mod i f i e d 

l i s t of w e l l s were submitted t o Texaco f o r t e s t i n g , 

but Texaco never completed the work... 

Now, t h a t i s evidence of po s s i b l e problems w i t h 

o t h e r , u n s p e c i f i e d a t t h i s p o i n t , i n j e c t i o n w e l l s t h a t 

obviously as of 1992 d i d not include t h i s redevelopment 

program area. 

EXAMINER STOGNER: Mr. Condon, do you know of any 

other w e l l s t h a t are being watered out? 

MR. CONDON: I don't, t h a t ' s — 

EXAMINER STOGNER: Okay. 

MR. CONDON: — but t h a t ' s why we're asking — 

EXAMINER STOGNER: Let's l e t t h a t go a t t h i s 

p o i n t , then, Mr. Condon. Thank you very much. 

MR. KELLAHIN: One l a s t p o i n t of c l a r i f i c a t i o n , 

Mr. Stogner. 

EXAMINER STOGNER: Yes, s i r . 
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MR. KELLAHIN: I t would a s s i s t us i f you would 

take an o p p o r t u n i t y t o issue an order t h a t e x p l a i n s what 

you meant by going forward w i t h an e v i d e n t i a r y hearing 

concerning the prudency of operations. That i s gen e r a l i z e d 

and not y e t s p e c i f i e d by you and would guide us i n 

or g a n i z i n g our discovery t o have you describe f o r us the 

scope and the i n t e n t of the examination as t o t h a t concept 

and issue. 

(Off the record) 

MR. CARROLL: How soon are the p a r t i e s ready t o 

go t o hearing, then? 

MR. KELLAHIN: Depends on how you frame the scope 

of i n q u i r y w i t h regards t o t h i s prudency-of-operation 

concept. I f i t i s l i m i t e d t o an e v i d e n t i a r y hearing 

focusing on the 3 0 water operations and whether those are 

prudent, then I would expect t h a t we could exchange 

documents and complete discovery w i t h i n 3 0 t o 60 days. 

MR. GALLEGOS: I t h i n k t h a t — You know, I 

b a s i c a l l y agree w i t h Mr. K e l l a h i n . My notes s a i d , "scope 

and prudency of operation and water encroachment", and we 

may have one view of scope and prudency of o p e r a t i o n and 

OXY have another. So I t h i n k i t would be h e l p f u l t o know 

what you have i n mind a l i t t l e more s p e c i f i c a l l y . 

EXAMINER STOGNER: So as f a r as the dates, l e t ' s 

h o l d o f f on t h a t , and --
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MR. GALLEGOS: Yes, s i r . 

EXAMINER STOGNER: — I b e l i e v e we can n e g o t i a t e 

t h a t out, when would be the best time. 

MR. KELLAHIN: And i f we would — 

EXAMINER STOGNER: I don't know what my schedule 

i s e i t h e r . 

MR. KELLAHIN: Yes, s i r . And i f i t would help 

you t o understand the magnitude of the d e c i s i o n you're 

making when you t a l k about prudency of operations, i f i t 

would a f f o r d you any assistance, I would be happy t o send 

you my p o i n t of view, a t l e a s t as a c h e c k l i s t of items t o 

consider when you begin t o address t h a t k i n d of t o p i c . 

MR. CARROLL: We would appreciate the same l i s t 

from — 

MR. GALLEGOS: Sure. 

MR. CARROLL: And how soon can I expect t h a t — 

the f o l l o w - u p memoranda on c o n s t r u c t i o n of Subsection F? 

MR. KELLAHIN: I would t h i n k w i t h i n a week. 

MR. GALLEGOS: That would be f i n e . 

(Off the record) 

MR. CARROLL: I s there anything else we need t o 

take care of? 

MR. KELLAHIN: Let me ask Counsel — 

MR. GALLEGOS: I have one t h i n g t h a t ' s b a s i c a l l y 

housekeeping. 
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The v e r s i o n of the notebook we gave t o the 

r e p o r t e r I have marked as E x h i b i t A t o t h i s hearing, and 

the r a t i f i c a t i o n i s E x h i b i t B, and then t h i s f i n a n c i a l 

performance item I've marked as E x h i b i t C. I ' d l i k e t o ask 

t h a t they be p a r t of the record. 

That would be A, Mr. Stogner. 

EXAMINER STOGNER: Okay — 

MR. KELLAHIN: Mr. Examiner, t h e r e i s an 

o b j e c t i o n as t o the a f f i d a v i t of the petroleum engineer 

attached t o the Hartman p r e s e n t a t i o n . He's an engineer, 

and he a t t e s t s i n the f i r s t few pages — I b e l i e v e i t was 

items 4, 5 and 6, i f I'm not mistaken, and he opines l e g a l 

conclusions w i t h regards t o the consent/nonconsent concept. 

I b e l i e v e t h a t ' s beyond h i s e x p e r t i s e t o reach an a f f i d a v i t 

o p i n i o n on those items. 

EXAMINER STOGNER: Okay, which tab i s t h a t ? 

MR. CONDON: 23. 

MR. KELLAHIN: 23, Mr. Examiner. 

MR. CARROLL: Mr. K e l l a h i n , w e ' l l take note of 

t h a t i n g i v i n g weight t o t h a t testimony. 

MR. KELLAHIN: I n a d d i t i o n , we would move f o r 

admission of our E x h i b i t s 1 through 54 

EXAMINER STOGNER: Okay, E x h i b i t s 1 through 54 — 

MR. KELLAHIN: OXY e x h i b i t s . 

EXAMINER STOGNER: — OXY's, w i l l be admitted a t 
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t h i s time i n the record, and Hartman's E x h i b i t s — what? — 

I b e l i e v e A, B and C w i l l be admitted a t t h i s t i m e , n o t i n g 

the o b j e c t i o n from Mr. K e l l a h i n a t t h i s p o i n t . 

Anything f u r t h e r a t t h i s time? 

MR. CARROLL: To make t h i n g s c l e a r now, the 

p a r t i e s w i l l w a i t f o r Examiner Stogner t o issue an order 

c l a r i f y i n g what the scope of the e v i d e n t i a r y hearing i s — 

MR. KELLAHIN: Yes, and you — 

MR. CARROLL: — and the p a r t i e s w i l l get 

together t o discuss the discovery and then t h e y ' l l r e p o r t 

back. 

MR. KELLAHIN: Well, there's a p r e d i c a t e t o a l l 

t h a t . You've given us an o p p o r t u n i t y f o r us each t o submit 

t o you f o r c o n s i d e r a t i o n our concept of the components f o r 

prudent o p e r a t i o n , and t h a t s u b m i t t a l has t o have a time 

frame t o i t — 

MR. CARROLL: Uh-huh. 

MR. KELLAHIN: — a f t e r which, then, you w i l l 

issue an order deciding how you are d e s c r i b i n g what you 

mean by examining the operations w i t h i n the u n i t , and how 

are they confined or brought. 

MR. CARROLL: So you can submit the l i s t w i t h i n a 

week? 

MR. KELLAHIN: Yes, s i r . 

MR. GALLEGOS: Yes, s i r . 
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EXAMINER STOGNER: Okay. 

MR. KELLAHIN: I f — Let's get a s p e c i f i c date. 

We've got the J u l y weekend coming i n . Would t h e 10th of 

J u l y be too unreasonable? 

We w i l l submit Mr. — Professor Martin's 

a f f i d a v i t and our proposed d e s c r i p t i o n of prudent 

operations on J u l y 10th i f t h a t ' s s a t i s f a c t o r y . 

MR. CARROLL: And do the p a r t i e s want t o commit 

t o a c e r t a i n time frame a f t e r Mr. Stogner's order t o r e p o r t 

back t o the D i v i s i o n as t o how you're coming on discovery? 

MR. KELLAHIN: I t h i n k i t ' s too — I t ' s premature 

u n t i l we see what he does, because once he does i t we can 

then get together and t a l k about how much of t h i s we can do 

v o l u n t a r i l y . 

So i f y o u ' l l defer t h a t — 

MR. GALLEGOS: Well, I ' d suggest t h a t i f t he 

Examiner has a pr e r o g a t i v e i n the order, say, r e p o r t back 

t o me i n X days, t h a t ' s what w e ' l l do. 

EXAMINER STOGNER: What k i n d of a time frame 

would you — Well, t h e r e again, i t depends on — 

MR. KELLAHIN: I t depends on what you t e l l us. 

EXAMINER STOGNER: Okay. I ' l l take note of t h a t , 

put a time frame t o i t . 

I n the meantime, subsequent t o J u l y 10th — 

MR. KELLAHIN: Yes, s i r . 
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EXAMINER STOGNER: — i f you see something on 

your schedule t h a t I need t o take i n t o account, i f y o u ' l l 

l e t me know, such as a hearing or c o u r t case out of town or 

something appreciate t h a t . 

Then w i t h t h a t , we're adjourned f o r today. 

(Thereupon, these proceedings were concluded a t 

6:00 p.m.) 

* * * 
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